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ELECTIONS 


I.  CONTESTING  ELECTION.  —  A.  Nature  of  Proceeding  and 
When  It  Lies  Generally.  —  1.  Election  Contest  Is  Purely  Statutory. 
An  election  contest,  properly  so  called,  that  is,  a  proceeding  in  which 
the  election  itself  is  directly  attacked,  to  the  end  that  the  same  may 
be  declared  annulled,  or  the  certificate  of  election  cancelled  and  another 
certificate  issued,  is  purely  a  statutory  proceeding,  unknown  at  com- 
mon law.^  Therefore,  in  the  absence  of  a  statute  no  remedy  to  directly 
attack  the  election  exists.^ 

Grounds  of  Contest.  —  Since  the  proceeding  is  purely  statutory,  it  f ol- 
loAvs  that  only  such  grounds  as  are  named  in  the  statute  or  necessarily 
implied  in  the  language  thereof  can  be  urged.^ 


1.  Ala. — Scheuing  v.  State,  59  So. 
160;  Pearson  v.  Alverson,  160  Ala.  265, 
49  So.  756.  Cal. — Powers  v.  Hitchcock, 
129  Cal.  325,  61  Pac.  1076;  Carlson  V. 
Burt,  111  Cal.  129,  43  Pac.  583;  Austin 
f.  Dick,  100  Cal.  199,  34  Pac.  655.  HI. 
Shirar  v.  Elbridge  Twp.,  249  111.  617, 
94  N.  E.  985;  Devous  v.  Gallatin  County, 
244  111.  40,  91  N.  E.  102;  Allerton  V. 
Hopkins,  160  111.  448,  43  N.  E.  753; 
Jennings  v.  Joyce,  116  111,  179,  5  N, 
E.  534;  People  v.  Smith,  51  111.  177, 
Mo.— State  v.  Hough,  193  Mo.  615,  91 
S.  W.  905;  State  r.  Slover,  134  Mo.  10, 
34  S.  W.  1102,  31  S.  W.  1054;  State  v, 
Elkin,  130  Mo.  90,  31  S.  W,  1037,  31 
S.  W.  333;  Kehr  v.  Columbia,  136  Mo, 
App.  322,  116  S.  W.  428.  N.  J.— Dar- 
ling V.  Murphy,  70  N.  J.  L,  435,  57 
Atl.  263.  N.  M, — Gonzales  r.  Gallegos, 
10  N.  M.  372,  62  Pac.  1103;  Bull  v. 
Southwick,  2  N.  M.  321.  Ore.— Brad- 
burn  V.  Wasco  County,  55  Ore.  539, 
106  Pac,  1018,  Pa. — In  re  Von  Moss' 
Election,  219  Pa,  453,  68  Atl,  1019; 
Lyon  V.  Dunn,  196  Pa.  90,  46  Atl.  384; 
Election  Cases,  65  Pa,  20,  Tenn,— 
Harmon  v.  Tvler,  112  Tenn,  8,  83  S. 
W.  1041,  Utah.— Payne  i',  Hodgson,  34 
Utah  269,  97  Pac,  132, 

2.  "It  must  be  conceded,  we  think, 
that  a  contest,  as  distinguished  from 
a  quo  warranto  or  inquiry  on  informa- 
tion, is  of  purely  statutory  origin.  In 
the  absence  of  legislation  providing  for 
and  authorizing  an  election  contest,  no 
such  right  would  exist,  and  consequent- 
ly there  would  be  no  remedy  therefor 
cognizable  in  either  a  court  of  law  or 
equity,"  Toncray  v.  Budge,  14  Idaho 
621,  95  Pac.  26. 

"It  is  a  maxim  of  the  law  that  for 
every  wrong  or  injury  the  law  affords 
a  remedy.  That  has  its  exceptions, 
however,  the  same  as  all  other  maxims 
and   rules   that   have   been   devised  by 
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man,  and  that  exception  is  to  be  found 
in  popular  elections,"  Lansdon  v. 
State  Board  of  Canvassers,  18  Idaho 
596,  11  Pac,  133, 

In  State  ex  rel.  Einder  v.  Goff,  129 
Wis,  668,  109  N,  W,  628,  the  court  says 
that  one  nominated  under  the  direct 
primary  system  "in  fact,  holds  a  rec- 
ognized legal  position,  which  may  be 
called,  in  default  of  a  better  term,  a 
quasi  office,  namely,  that  of  a  nomi- 
nated candidate,  ,  .  ,  So  when  the 
vote  has  been  canvassed  by  the  proper 
board  and  he  has  received  his  certifi- 
cate, he  is  at  once  in  possession  of  his 
quasi  office  so  far  as  anyone  can  be 
in  possession  of  it,  and  entitled  to  its 
single  privilege,  namely,  the  right  to 
have  his  name  put  on  the  official  bal- 
lot in  the  proper  place  as  against  all 
the  world,  until  in  some  proper  action 
or  proceeding  to  contest  his  right  it  is 
decided  that  another  person  was,  in 
fact,  nominated.  It  is  not  necessary 
now  to  decide  what  action  might  be 
brought  to  contest  his  prima  facie 
right.  No  reason  is  perceived  why 
quo  warranto  proceedings  would  not  be 
the  proper  remedy;  .  .  .  Nor  is  it 
seen  how  any  voluntary  action  of  the 
canvassing  board  in  coming  together 
again  and  attempting  to  rescind  their 
former  action  and  bestow  the  title  to 
the  office  upon  another  can  affect  the 
relator's  prima  facie  title  to  the  quasi 
office  of  which  he  was  in  possession." 

3.  Sigsbee  V.  City  of  Birmingham, 
157  Ala.  418,  47  So.  1036, 

Disqualification  may  be  set  up  under 
the  code.  Lewis  v.  Watkins,  3  Lea 
(Tenn.)    174. 

That  statements  were  sent  around 
among  the  voters  to  the  effect  that  writ- 
ing in  the  name  of  candidates  would  be 
a  mutilation  or  placing  of  a  distin- 
guishing mark  upon  the  ballot  render- 


ELECTIONS 


11 


What  Statute  Applies.  —  Repeal  of  a  statute  authorizing  a  contest  puts 
an  end  to  a  pending  contest.*  But  the  legislature,  by  statute  changing 
the  form  of  the  proceedings,  cannot  compel  a  recanvass  after  the  cer- 
tificate has  been  issued  and  the  party  has  entered  upon  his  office." 

An  amendment  of  the  statute  will  not  revive  the  right  of  contest 
lost  through  failure  to  observe  the  procedure  prescribed  by  the  former 
statute." 


ing  same  void,  is  not  ground  for  eon- 
test  on  part  of  one  whose  name  had 
been  omitted  from  the  official  ballot 
and  who  could  only  be  voted  for  in 
that  manner.  Though  such  advice  was 
unwarranted  and  improper  it  would  not 
vitiate  the  election.  Schuler  v.  Hogan, 
168  111.  369,  48  N.  E.  195. 

Attacking  nomination  or  form  and 
validity   of  ballot,  see  infra,  II. 

Inadequacy  of  grounds  as  affecting 
choice  of  remedy,  see   infra,  I,   I. 

Statement  of  grounds,  see  infra,  I, 
N,  3. 

4.  Scheuing  v.  State  (Ala.),  59  So. 
160;  Turnipseed  V.  Jones,  101  Ala.  593, 
14  So.  377. 

Whether  any  particular  statute  has 
been  repealed  is,  of  course,  a  question 
of  statutory  construction  and  governed 
by  the  ordinary  rules  thereof.  An  act 
abolishing  county  boards  of  contest  and 
giving  jurisdiction  of  contest  cases  to 
the  circuit  court  by  implication  re- 
pealed a  statute  (Ky.  St.,  §3670). 
"Contested  elections  in  all  towns  for 
municipal  offices  shall  be  decided  as 
may  be  provided  by  ordinance."  Stew- 
art V.  Eose,  113  Ky.  502,  68  S.  W.  465. 

A  law  adopting  the  "Australian  Bal- 
lot" system  which  does  not  contain  any 
provision  regarding  contests  nor  men- 
tion same  in  any  way  except  inci- 
dentally by  the  words  "in  any  contest 
of  election  such  ballots  and  seals  may 
be  submitted  in  evidence,"  and  the  re- 
pealing clause  of  which  only  repeals 
such  laws  as  are  inconsistent  with  its 
provisions  does  not  repeal  the  provis- 
ions of  existing  laws  regarding  con- 
tests. Bechtel  v.  Albin,  134  Ind.  193, 
33  N.  E.  967. 

Inconsistent  statutes  are  subject  to 
the  ordinary  rule  that  the  latest  ex- 
pression of  the  legislature  must  con- 
trol. So,  where  in  a  revision  of  the 
statutes  the  commission  evidently  in 
an  effort  to  make  one  uniform  method 
for  contests  inserted  the  clause  "or 
other  question  submitted  to  popular 
vote"  in  a  section   (336),  applying  to 


contests  generally,  but  left  the  same 
provision  in  another  section  (339)  re- 
lating specifically  to  county  seats  and 
boundary  of  counties  as  it  had  been, 
it  was  held  that  the  provision  in  §339 
was  doubtless  left  there  by  inadver- 
tence, and  a  contest  as  to  an  election  to 
divide  a  county  and  create  a  new  coun- 
t}^  must  proceed  under  §336.  State  ex 
rel.  County  v.  District  Court,  113  Minn. 
298,  129  N.  W.  514. 

To  same  effect  construing  said  §336 
and  §343  which  apparently  exclude  cer- 
tain elections  but  which  was  originally 
enacted  as  part  of  the  general  elec- 
tion law  respecting  the  Australian  bal- 
lot. State  ex  rel.  Village  v.  District 
Court  of  Hennepin  Co.,  107  Minn.  437, 
120  N.  W.  894. 

California  Code  Civ.  Proc,  §1111,  et 
seq.,  providing  for  the  contests  of  elec- 
tions are  a  part  of  the  general  system 
for  the  regulation  of  elections  although 
separated  from  other  cognate  provis- 
ions by  the  arrangement  of  the  code. 
It  follows  that  the  jurisdiction  to  de- 
termine an  election  contest  is  fixed  by 
those  sections  where  an  act  incorporat- 
ing a  city  provides  that  "all  the  pro- 
visions of  law  in  force  regulating  elec- 
tions, so  far  as  the  same  are  applica- 
ble and  not  inconsistent  with  the  pro- 
visions of  this  Act,  shall  apply  to  the 
election  of  city  officers  by  the  voters 
of  the  city"  and  the  law  existing  at 
the  time  of  the  election,  not  the  time 
of  the  incorporation,  applies.  Kirk 
V.  Ehoads,  46  Cal.  398. 

5.  Matter  of  Metz  v.  Maddox,  189 
N.  Y.  460,  82  N.  E.  507,  reversing  121 
App.  Div.  147,  105  N.  Y.  Supp.  702, 
and  120  App.  Div.  814,  105  N.  Y. 
Supp.  809. 

6.  "Statutes  affecting  remedies  in 
matters  of  procedure,  wliere  the  meth- 
od of  enforcing  the  right  is  changed 
without  affecting  the  right  itself,  are 
generally  construed  as  applicable  to 
existing  rights,  as  well  as  to  rights  sub- 
sequently to  accrue.  But  we  have 
found  no  case  where  it  has  been  held 
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When  Statute  Is  in  Force.  —  An  election  contest  procedure  statute  has 
been  held  to  be  of  force  and  effect  during  the  entire  day  of  its  approval/ 

2.  Proceeding  In  Rem  or  Personam.  —  Election  contests  to  deter- 
mine policy  are  proceedings  in  rem,  not  in  personam.^ 

3.  Not  a  Criminal  Proceeding.  —  An  election  contest  is  not  a  crim- 
inal proceeding.** 

4.  Considered  as  a  Controversial  Proceeding.  —  While  there  is 
some  conflict  in  the  cases  as  to  how  far  the  proceedings  are  to  be  con- 
sidered a  mere  controversy  between  individuals,  that  it  is  a  proceeding 
in  which  the  public  has  an  interest  is  conceded.^*' 

5.  Special  Proceeding  or  Civil  Action.  —  It  is  a  special  proceeding 
and  not  a  ''civil  action,"  "case"  or  "suit"  at  law  or  in  equity  as 
those  terms  are  usually  understood  in  the  various  statutes  and  con- 
stitutions,^^ though  the  statutes  sometimes  have  provided  that  the  pro- 


that  a  right,  once  existing,  but  lost 
because  of  a  failure  to  comply  with  a 
statute,  a  compliance  with  the  pro- 
visions of  which  was  essential  to  its 
preservation,  has  been  revived  by  an 
amendment  of  the  statute  changing  the 
steps  necessary  to  protect  the  right." 
So,  where  the  statute  was  amended 
making  a  change  as  to  service  of  a 
copy  of  the  notice  and  such  amendment 
took  effect  four  days  after  the  last 
day  on  which  such  service  should  have 
been  made  under  the  old  statute,  the 
right  was  lost.  Whittier  v.  Village 
of  Farmington,  115  Minn.  182,  131  N. 
W.   1079. 

7.  Turnipseed  V.  Jones,  101  Ala. 
593,  14  So.  377. 

8.  Hence,  in  contest  under  local  op- 
tion law  the  judgment  is  binding  on  all 
persons.  Evans  v.  State,  55  Tex.  Grim. 
450,  117  S.  W.  167,  followed  in  Bickers 
V.  Lacy  (Tex.  Civ.  App.),  134  S.  W. 
763. 

9.  Boring  V.  Griffith,  1  Heisk. 
(Tenn.)  456,  cited  with  approval  in 
Maloney  v.  Collier,  112  Tenn.  78,  83 
S.  W.  667;  Nelson  v.  Sneed,  112  Tenn. 
36,  83  S.  W.  786;  Moore  V.  Sharp.  98 
Tenn.  65,  38  S.  W.  411. 

10.  The  individual  claiming  the  of- 
fice is  not  invested  with  any  right  not 
common  to  all  citizens.  The  purpose 
of  the  constitution  is  not  to  defend 
or  protect  any  individual  right  to  of- 
fice. The  act  declares  a  public  policy 
in  connection  with  the  settlement  of 
disputes  about  elections  solely  in  the 
interest  of  the  public.  "The  act  might 
well  be  defended  as  a  proper  exercise 
of  the  general  power  inherent  in  all 
governments  to  provide  for  the  safety 
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and  good  order  of  society,  but  it  needs 
no  such  vindication."  In  re  Patton's 
Election,   228   Pa.   446,   77   Atl.   658. 

It  is  to  be  looked  upon  as  "in  the  na- 
ture of  a  public  inquiry,  which  the 
court  will  mould  and  direct,  in  such 
manner  as  will  best  conserve  the  in- 
terests of  the  public,  and  at  the  same 
time  duly  protect  the  rights  of  the 
parties  to  the  contest."  Weaver  v. 
Given,   6   Phila.    (Pa.)    65. 

"While  the  public  is  interested  in 
a  contested  election,  it  is,  in  fact,  a 
controversy  between  two  persons." 
Edwards  v.  Loy,  113  Ky.  746,  68  S. 
W.   1091. 

"It  is,  therefore,  not  an  ordinary  ad- 
versary proceeding  for  as  against  this 
high  public  interest  concerned  there 
can  be  no  recognized  adversary." 
Minor  v.  Kidder,  43  Cal.  229. 

Quoting  the  above  with  approval,  the 
court  in  Sweeny  v.  Adams,  141  Cal.  558, 
75  Pac.  182,  says  that  as  far  as  the 
contestants  are  concerned  "their  in- 
terest is  exclusively  a  personal  and 
pecuniary  one.  Paramount  to  their 
claims  is  the  deep  public  concern  in- 
volved as  to  who  are  entitled  to  hold 
an  office  for  which  the  suffrages  of 
the  electors  have  been  cast." 

But  it  is  not  a  public  proceeding  in 
the  sense  that  the  attorney  general 
must  attend  and  take  part  therein. 
Boring  v.  Griffith,  1  Heisk.  (Tenn.) 
456. 

11.  Ark.— Sumpter  v.  Duffie,  80  Ark. 
369,  97  S.  W.  435;  Davis  v.  Moore,  70 
Ark.  240,  67  S.  W.  311.  Cal.— Freshour 
r.  Howard,  142  Cal.  501,  77  Pac.  1101. 
Idaho. — Toncray  v.  Budge,  14  Idaho  621, 
95   Pac.   26.     ill.— Devous   v.   Gallatin 
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cedure  therein  shall  be  as  "at  law,"^^  or  shall  follow  the  chancery 
practice.^^ 

B,  Jurisdiction  op  Courts  Generally.  —  1.  As  Dependent  Upon 
Statute.  —  The  courts  have  jurisdiction  over  elections  to  the  extent 
only  that  the  same  has  been  conferred  by  statute,"  but  a  general  code 


County,  244  111.  40,  91  N.  E.  102.  Ind. 
Weakley  r.  Wolf,  148  Ind.  208,  47  N. 
E.  466;  Knox  r.  Fesler,  17  Ind.  254. 
Mo.— State  v.  Hough,  193  Mo.  615,  91 
S.  W.  905. 

The  proceeding  is  neither  an  action 
at  law  or  a  suit  in  equity.  Moore  v. 
Mayfield,  47  111.  167,  quoted  with  ap- 
proval in  Brueggemann  v.  Young,  208 
111.  181,  70  N.  E.  292.  And  see  Doug- 
las V.  Hutchinson,  183  111.  323,  55  N. 
E.   628. 

A  purely  statutory  proceeding,  and, 
therefore,  not  error  to  transfer  the 
cause  from  the  chancery  to  the  common 
law  docket.  The  position  in  the  docket 
does  not  change  its  nature.  Quartier  V. 
Dowdiatt,  219  111.  326,  76  N.  E.  371. 

Not  a  "civil  cause"  within  the 
meaning  of  the  statute  conferring  con- 
current jurisdiction  of  "civil  causes" 
upon  chancery  and  circuit  courts. 
Eiehardson  v.  Young,  122  Tenn.  471, 
125  S.  W.  664;  Baker  v.  Mitchell,  105 
Tenn.  610,  59  S.  W.  137;  Shields  V. 
Davis,  103  Tenn.  538,  53  S.  W.  948. 

"Not  embraced  within  the  scope  of 
subjects  of  jurisdiction  ordinarily  con- 
ferred upon  judicial  tribunals."  Buck- 
ler t\  Turbeville,  17  Tex.  Civ.  App.  120, 
43  S.  W.  810. 

Contests  of  elections  for  location  of 
county  seats  are  neither  actions  at  law 
or  in  equity.  They  are  a  summary  pro- 
ceeding of  a  political  character.  Thom- 
as V.  Franklin,  42  Neb.  310,  60  N.  W. 
568. 

12.  Breding  v.  Williams,  33  Ore. 
391,  54  Pac.  206;  Hughes  v.  Holman, 
23  Ore.  481,  32  Pac.  298;  Hartman  v. 
Young,  17  Ore.  150,  20  Pac.  17. 

13.  Brents  V.  Smith,  250  111.  521, 
95  N.  E.  484;  Weinberg  v.  Noonan,  193 
111.  165,  61  N.  E.  1022;  Rodman  v 
Wurzburg,  183  111.  395,  55  N.  E.  688; 
County  of  Lawrence  v.  Schmaulhauser, 
123  HI.  321,  14  N.  E.  255;  McKinnon 
ti.  People,  110  111.  305;  Kingery  v. 
Berry,  94  111.  515;  Dale  V.  Irwin,  78 
111.  170;  Talkington  v.  Turner,  71  111, 
234. 

14.  "Elections  belong  to  the  po- 
litical branch   of   the  government   and 


are  beyond  the  control  of  the  judicial 
power.  It  was  not  designed  when  the 
fundamental  law  of  the  state  was 
framed,  that  either  department  of  gov- 
ernment should  interfere  with  or  con- 
trol the  other."  Dickey  f.  Reed,  78 
111.    261. 

Applied  in  school  district  election. 
Elliott  v.  Garner,  140  Ky.  157,  130  S. 
W.  997,  explaining  Williams  v.  Love- 
lace, 28  Ky.  L.  Rep.  957,  90  S.  W.  983; 
Hundley  v.  Singleton,  23  Ky.  L.  Rep. 
2006,  66  S.  W.  279,  so  far  as  they  may 
seem  to  hold  to  the  contrary. 

Applied  to  local  option  contests. 
Darboone  f.  Village  of  Oberlin,  121 
La.  641,  46  So.  679;  Hagens  v.  Police 
Jury,  121  La.  634,  46  So.  676. 

Applied  to  county  seat  elections,  see 
Nixon  V.  Police  Jury  (La.),  60  So.  717. 

Under  New  York  Statutes. — There 
are  two  provisions  in  the  election  law 
conferring  authority  on  the  court. 
One  provides  for  a  recount  and  recan- 
vass  of  ballots  which  have  been  pro- 
tested as  marked  for  identification,  and 
void  ballots,  not  placed  in  the  ballot 
box  but  secured  in  a  sealed  package 
filed  with  the  original  statement  of  the 
canvass.  The  other  provides  that  the 
remaining  ballots  shall  be  returned  to 
the  ballot  boxes,  which  shall  be  locked 
and  sealed  and  deposited  with  certain 
officials;  "and  may  be  opened  and  their 
contents  examined  upon  the  order  of 
the  Supreme  Court  or  a  justice  there- 
of, or  a  county  judge  of  such  county." 
Nothing  in  these  sections  gives  the 
court  any  power  to  order  a  recount  of 
the  ballots  in  the  boxes.  It  merely 
permits  such  to  be  examined  by  order 
of  court  in  criminal  proceeding  or  quo 
warranto.  People  ex  rel.  Brink  v.  Way, 
179  N.  Y.  174,  71  N.  E.  756,  reversing 
92  App.  Div.  82,  86  N.  Y.  Supp.  892. 
See  also  People  ex  rel.  White  v.  Board 
of  Supervisors,  192  N.  Y.  539,  84  N. 
E.  1118,  affirrning,  125  App.  Div.  914, 
109  N.  Y.  Supp.  1142;  Matter  of  Metz 
V.  Maddox,  189  N.  Y.  460,  82  N.  E. 
509,  reversing  121  App.  Div.  147,  105  N. 
Y.  Supp.  702,  120  App.  Div.  814,  105  N. 
Y.    Supp.    809;    Matter    of    Hearst    v. 
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provision  has  been  held  sufficient  where  no  other  tribunal  had  been 
designated/^  though  there  is  a  conflict  of  opinion  as  to  whether  elec- 
tion cases  are  "civil  cases"  within  statutes  or  constitutions  granting 
jurisdiction.^^ 

What  particvdar  court  shall  have  jurisdiction  of  any  particular  con- 
test is  largely  a  matter  of  statutory  construction.^^     If  no  particular 


WoeTper,  183  N.  Y.  274,  76  N.  E.  28, 
reversing  110  App.  Div.  346,  96  N.  Y. 
Supp.  341  (where  the  coi;rt  further 
iolds  that  no  power  to  order  such  re- 
count is  conferred  by  a  section  which 
imposes  the  duty  upon  the  board  of  can- 
vassers to  recount  tlie  ballots  when  the 
report  of  the  ballot  clerks  of  ballots 
given  out  to  voters,  and  the  sum  of 
the  votes  cast  as  shown  by  the  tally 
sheets,   differs). 

Where  the  inspectors  of  election  re- 
fused to  separate  the  ballots  as  directed 
by  the  statute  and  put  protested  bal- 
lots and  void  ballots  in  the  ballot  boxes 
instead  of  in  the  separate  envelope,  the 
supreme  court  has  power  to  order  the 
boxes  opened  and  the  ballots  properly 
separated  and  disposed  of  according  to 
the  statute  so  that  proceedings  may 
be  instituted  to  review  such  protested 
and  void  ballots  if  any  candidate  de- 
sires. But  a  writ  of  mandamus  is  void 
for  want  of  jurisdiction  in  so  far  as 
it  goes  further  and  directs  a  recount 
and  recanvass  of  all  the  votes  and  a 
proclamation  of  the  result.  I'eople  ex 
rcl.  March  v.  Beam,  188  N.  Y.  266,  80 
N.  E.  921,  modifying  117  App.  Div. 
374,  103  N.  Y.   Supp.  818. 

In  People  ex  rel.  White  v.  Alderman, 
157  N.  Y.  431,  52  N.  E.  181,  the  court 
retained  jurisdiction  under  mandamus 
proceedings  where  the  ballots  were  pre- 
served as  ballots  protested  as  marked 
for  identification,  though  they  should 
properly  have  been  preserved  as  void 
ballots. 

In  Tennessee,  it  is  settled  law  that 
the  validity  of  an  election  may  be  de- 
termined in  a  contested  election  case. 
Maloney  v.  Collier,  112  Tenn.  78,  83 
S.  W.  667,  reviewing  the  Tennessee 
cases  and  code  provisions  at  length. 

15.  Baker  v.  Mitchell,  105  Tenn. 
610,  59'  S.  W.  137,  followed  in  Taylor 
17.  Carr  (Tenn.),  141  S.  W.  745;  Ad- 
cock  V.  Houk,  122  Tenn.  269,  122  S. 
W.   979. 

16.  Where  no  other  tribunal  has 
been  named  by  law  to  try  election  con- 
tests the   circuit   court   has  such  juris- 
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diction  under  Arkansas  Const,  art.  7, 
§11.  "The  circuit  courts  shall  have 
jurisdiction  in  all  civil  and  criminal 
cases,  the  exclusive  jurisdiction  of 
which  may  not  be  vested  in  some  other 
court  provided  for  by  this  constitu- 
tion." Payne  V.  Eittman,  66  Ark.  201, 
49  S.  W.  '814;  Whittaker  v.  Watson, 
68  Ark.  555,  60  S.  W.  652,  approved  in 
Sumpter  v.  Duffie,  80  Ark.  369,  97  S. 
W.  425.  See  also  Lambert  v.  Galla- 
gher, 28  Ark.  451. 

Since  an  election  contest  is  not  a 
civil  case  neither  the  meaning  of  the 
statute  which  confers  on  city  courts 
concurrent  jurisdiction  with  the  cir- 
cuit courts  ''in  all  civil  cases,"  it  fol- 
lows such  courts  have  no  jurisdiction 
of  contests  by  virtue  of  such  statute. 
Brueggemann  V.  Young,  208  111.  181, 
70  N.  E.  292,  distinguishing  Hercules 
Iron  Wks.  V.  Elgin,  Joliet  &  E.  K. 
Co.,  141  111.  491,  30  N.  E.  1050,  _as 
one  in  which  property  rights  were  in- 
volved. 

The  circuit  court  does  not  have  juris- 
diction to  try  a  contest  for  judge  of 
the  superior  court  of  the  county  by  vir- 
tue of  the  original  jurisdiction,  con- 
ferred by  the  constitution,  of  "all 
cases  in  law  and  equity,"  as  an  elec- 
tion contest  is  not  a  case  in  law  or 
equity.  Douglas  v.  Hutchinson,  183 
111.  323,  5a  N.  E.  628. 

17.  Arkansas.  —  Kirby's  Digest 
(1904),  §2860,  provides:  "When  the 
election  of  any  clerk  of  the  circuit 
court,  sheriff,  coroner,  county  survey- 
or, county  treasurer,  county  assessor, 
justice  of  the  peace,  constable,  or  any 
other  county  or  township  officer,  the 
contest  of  which  is  not  otherwise  pro- 
vided for,  shall  be  contested,  it  shall 
be  before  the  county  court."  By  Act 
April  18,  1905,  it  is  declared  that  each 
political  township  in  the  county  shall 
constitute  a  road  district  and  that  a 
township  road  overseer  shall  be  elected 
therefor.  Construing  these  the  court, 
in  Condren  v.  Gibbs,  94  Ark.  478,  127 
S.  W.   731,  decided   that  a   contest   of 
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the  election  of  such  overseer  was  with- 
in the  jurisdiction  of  the  counly  court. 

Colorado.— Under  a  statute  providing 
that  "  contested  elections  of  town 
and  precinct  officers  shall  be  tried  be- 
fore the  county  court,"  such  court  has 
jurisdiction  of  a  contest  arising  out  of 
an  election  of  officers  of  a  municipality, 
since  the  word  "town"  refers  to  a 
municipal  corporation  as  an  "incorpor- 
ated town"  and  does  not  apply  to 
"townships,"  there  being  no  subdivis- 
ion of  a  county  or  other  political  or- 
ganization known  as  a  township  under 
the  constitution  or  statutes  of  the 
state.  Garfield  County  Court  V.  Schwarz, 
13  Colo.  291,  22  Pac.  783. 

Illinois. — Section  97  of  the  elections 
act  read:  "The  circuit  courts  of  the 
respective  counties  shall  hear  and  de- 
termine contests  of  the  election  of  the 
judges  of  the  county  court  of  their 
counties  and  in  regard  to  the  removal 
of  county  seats  and  in  regard  to  any 
other  subject  which  may  by  law  be 
submitted  to  the  vote  of  the  people  of 
the  county."  §98  read:  "The  county 
court  shall  hear  and  determine  contests 
of  election  of  all  other  county,  town- 
ship and  precinct  officers,  and  all  other 
officers  for  the  contesting  of  whose 
election  no  provision  is  made."  In 
Brush  V.  Lemma,  77  111.  496,  the  court 
held  that  the  expression  "all  other  of- 
ficers" must  by  the  "well  known 
canon  of  construction"  refer  to  offi- 
cers of  the  same  grade  or  class  and 
that  an  officer  of  an  incorporated  city 
did  not  fall  within  such.  The  statute 
was  amended  by  specifically  adding  to 
§97  "mayors  of  cities,  presidents  of 
county  boards,  presidents  of  villages," 
and  in  King  v.  Jordan,  198  111.  457, 
64  N.  E.  1072,  the  court  held  that  such 
clearly  placed  the  jurisdiction  to  hear 
such  contests  in  the  circuit  court,  re- 
moving them  from  the  description  "all 
other  officers"  and  this  effect  was  not 
changed  by  a  further  amendment  giv- 
ing the  circuit  court  "concurrent  juris- 
diction with  the  county  court  in  all 
cases  mentioned  in  section  ninety- 
eight."  In  Baker  v.  Shinkle,  249  111, 
154,  94  N.  E.  58,  it  was  held  that  fol- 
lowing these  cases  the  two  sections  as 
amended  must  be  read  together,  but 
that  even  under  the  doctrine  of  ejus- 
den  generis  the  words  in  §98,  "all  other 
officers  for  the  contesting  of  whose  elec- 
tion no  provision  is  made,"  refers  not 
only    to    officers    other     than     county, 


township  and  precinct  officers,  but  to 
officers  other  than  city  officers,  and 
would,  therefore,  fairly  include  a  con- 
test of  officers  of  a  park  district  wheth- 
er such  district  be  considered  a  munici- 
pal or  quasi  municipal  corporation.  In 
making  this  decision  the  court  says  it 
is  not  necessary  to  decide  whether 
Bush  V.  Lemma  was  in  effect  overruled 
by  the  reasoning  in  Misch  v.  Eussell, 
136  111.  22,  26  N.  E.  528,  wherein  it 
was  held  that  the  county  court  had 
jurisdiction  of  a  contest  as  to  presi- 
dent of  a  school  board  since  school  dis- 
tricts were  of  the  same  grade  as  the 
corporations  mentioned  in  §98  and  also 
passes  over  Linegar  v.  Rittenhouse,  94 
111.  208;  Winter  v.  Thistlegood,  101  111. 
450,  and  Foley  v.  Tyler,  161  111.  167, 
43  N.  E.  845,  wherein  the  rule  of  Bush 
V.  Lemma  was  somewhat  modified  prior 
to  the  adoption  of  the  amendment.  See 
also  Smith  v.  Eeid,  223  111.  493,  79  N. 
E.  148. 

Applying  the  rule  of  construction 
that  an  unconstitutional  statute  may  be 
referred  to  to  determine  the  legisla- 
tive intent,  the  court  in  Baird  V. 
H-Utchinson,  179  111.  435,  53  N.  E.  567, 
decided  that  by  §96  of  this  statute  giv- 
ing the  supreme  court  jurisdiction  of 
contests  of  superior  court  judges  elec- 
tions the  legislature  clearly  did  not  in- 
tend the  county  court  should  have  such 
jurisdiction,  though  said  §96  was  in 
fact   unconstitutional. 

See  also  People  v.  Deneen,  256  111. 
536,  100  N.  E.  180,  where,  construing 
statutes  together,  it  was  held  that  the 
right  to  contest  nomination  for  sena- 
torial offices  was  evidently  accidentally 
omitted  from  the  statute  giving  juris- 
diction to  the  circuit  court,  it  being 
clearly  excluded  from  the  jurisdiction 
of  the  county  court  and  the  circuit 
court  being  given  jurisdiction  as  to  all 
other  officers  so  excluded. 

West    Virginia. — Where    the    legislg- 

ture,  acting  under  the  constitution,  has 
provided  lay  statute  for  contests  of 
elections  of  certain  state  officers  named, 
to  be  had  before  a  special  tribunal,  and 
gives  the  jurisdiction  to  try  contests 
as  to  county  officers  to  the  county 
court,  that  court  has  jurisdiction  to  try 
a  contest  as  to  the  election  of  a  judge 
of  the  criminal  court  for  that  county 
without  regard  to  whether  said  judge 
is  a  state  or  a  county  officer.  For  he 
IS  not  named  as  one  of  the  officers  in 
the    act    creating   the    special   tribunal 
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court  is  specified,  a  court  which  has  power  to  induct  has  power  to 
hear  the  contest/^ 

2.  Amount  Involved.  —  Where  the  constitution  vests  the  district 
court  with  jurisdiction  in  all  cases  in  which  the  title  to  office  is  in- 
volved, the  salary  or  fees  of  such  office  need  not  equal  the  amount 
necessary  to  jurisdiction  in  ordinary  cases." 

3.  On  Failure  of  Statutory  Tribunal  To  Act.  —  Where  a  statutory 
tribunal  fails  to  act  the  court  may  assume  jurisdiction  under  its  gen- 
eral power.-''  And  jurisdiction  '*to  set  election  machinery  in  motiop" 
may  also  be  taken.-^ 

4.  Equity  Jurisdiction.  —  Equity  has  no  inherent  power,  nor  any 
jurisdiction  over  elections  as  such,  except  in  so  far  as  such  jurisdiction 
may  have  been  expressly  conferred  by  statute.--  This  rule  obtains  even 


and,  on  the  other  hand,  the  act  creat- 
ing the  criminal  court  specifically  pro- 
vides that  the  result  of  the  election 
shall  be  ascertained  in  all  respects  as 
is  provided  for  by  law  in  regard  to 
the  election  of  county  officers.  French 
V.  Bennett,  69  W.  Va.  653,  72  S.  E. 
746. 

18.  Johnson  v.  Brice,  112  Tenn.  59, 
83  S,  W,  791,  distinguishing  Leonard  V. 
Haynes,  14  Lea  (Tenn.)  447,  as  being 
not  an  election  by  the  people  at  large, 
but  an  election  by  the  quarterly  court 
itself. 

19.  McClenny  v.  Webb,  114  La.  779, 
38  So.  558. 

As  affecting  jurisdiction  to  renew 
contest,  see  infra,  II,  R,  2. 

20.  In  quo  warranto  to  determine 
whether  relator  or  defendant  had  been 
elected  governor,  the  court  says:  "To 
decide  what  person  is  lawfully  elected 
to  any  office  is  a  judicial  process,  and 
where  there  is  no  tribunal  specially 
authorized  to  make  such  decision  the 
court  must  decide.  And  the  courts  al- 
ways have  jurisdiction  unless  the  de- 
cision of  the  special  tribunal  is  final 
and  conclusive.  And  where  such  spe- 
cial tribunal  exists,  if  it  refuses  to 
act,  or  from  any  cause  fails  to  act, 
then  the  courts  upon  general  princi- 
ples, to  prevent  the  failure  of  justice, 
and,  perhaps,  to  prevent  anarchy  and 
misrule,  would  seem  to  be  authorized  to 
make  the  decision."  State  ex  rel.  Mor- 
ris V.  Bulkeley,  61  Conn.  287,  374,  23 
Atl.   186. 

21.  Hagens  v.  Police  Jury,  121  La. 
634,  46  So.  676. 

22.  Moore  v.  Hoisington,  31  111.  243, 
cited  with  approval  in  Allerton  v.  Hop- 
kins,  160  111.   448,  43   N.   E.   753.     See 
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also  Dickey  v.  Eeed,  78  111.  261.  And 
see  Jennings  v.  Joyce,  116  111.  179, 
5  N.  E.  534,  where  the  distinction  is 
clearly  brought  out  that  though  the 
proceedings  are  in  the  nature  of  chan- 
cery proceedings  and  the  procedure  fol- 
lows the  chancery  practice,  that  court 
has  not  jurisdiction.  See  also  Pat- 
terson V.  Knapp,  125  Ky.  474,  101  S. 
W.  379,  quoted  with  approval  in  El- 
liott V.  Garner,  140  Ky.  157,  130  S.  W. 
997.  See  also  Harrison  v.  Stroud,  129 
Ky.  193,  110  S.  W.  828. 

In  Eoussel  v.  Dornier,  129  La.  930, 
57  So.  272,  the  court  after  quoting  from 
State  V.  Judge,  13  La.  Ann.  89,  says: 
"This  case  affirmed  the  general  rule 
that  'courts  of  equity  have  no  inher- 
ent power  to  try  contested  elections' 
and  its  doctrine  has  been  uniformly 
followed  by  the  supreme  court  of  this 
state.  See  Collin  v.  Knoblock,  25  La. 
Ann.  263;  State  ex  rel.  Moncure  v. 
Dubuclet,  28  La.  Ann.  703;  State  ex 
rel.  Woodruif  v.  Police  Jury,  41  La. 
Ann.  846,  6  So.  777." 

Courts  of  equity  have  no  power  to 
try  title  to  office.  In  re  Hines,  126  N. 
Y.  Supp.  386. 

Tennessee. — The  chancery  court  does 
not  acquire  jurisdiction  under  the  pro- 
visions of  Shannon's  Code,  §6109,  giv- 
ing such  court  concurrent  jurisdiction 
with  the  circuit  court  in  "all  civil 
causes,"  except  certain  specified  ex- 
ceptions. The  various  parts  of  the 
statutes  read  together  show  that  spe- 
cial tribunals  have  been  created  to  take 
care  of  election  contests  which  are  not 
to  be  considered  "civil  causes"  within 
this  section.  Shields  v.  Davis,  103  Tenn. 
538,  53  S.  W.  948.  See  also  Eichard- 
son   V.   Young,    122   Tenn.   471,   125   S. 
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where  fraud  is  involved,-''  or  where,  there  being  no  contest  between 
the  candidates,  the  incumbents  seek  to  have  the  election  declared 
invalid.^* 

Where  property  rights  are  directly  involved  an  exception  has  some- 
times been  made,  as  in  elections  to  determine  annexation,-^  or  to  prevent 
the  collection  of  a  tax  to  pay  obligations  incurred  l)y  the  election,-" 
though  even  jurisdiction  to  that  extent  has  been  denied." 


W.    6G4;    Baker   r.    Mitchell,   105   Tenn. 
610,  59  S.  W.  137. 

In  Maine,  the  statutor.y  contest  is 
expressly  relegated  to  chancery.  See 
Laws,  18S0,  eh.  198;  Curran  v.  Clay- 
ton,  SG   Me,  42,   29   Atl.   930. 

23.  Adcoek  v.  Houk,  122  Tenn.  2G9, 
122  S.  W.  979;  Parmeter  v.  Bourne,  8 
Wash.  45,  35  Pac.  586,  757. 

24.  Equity  will  not  take  jurisdic- 
tion on  the  theory  that,  there  being 
no  contesting  parties,  the  election  may 
be  investigated  at  the  instance  of  the 
parties  holding  over  to  determine 
whether  the  election  is  valid.  Adcoek 
V.  Houk,  122  Tenn.  269,  122  S.  W. 
979. 

25.  In  "Wilton  v.  Pierce  County,  61 
Wash.  386,  112  Pac.  386,  the  court  in 
granting  an  injunction  preventing  the 
canvass  of  returns  of  an  election  re- 
specting annexation,  says:  "We  con- 
cede that  a  court  of  equity  has  no 
jurisdiction  over  a  purely  political 
question  such  as  is  involved  in  many 
questions  growing  out  of  some  mat- 
ters pertaining  to  or  involving  elec- 
tions. But  the  question  here  submitted 
involves  more  than  a  political  right;  it 
reaches  further  and  touches  the  prop- 
erty rights  of  the  citizen."  See  also 
Estate  of  Amos  Brown  v.  Seattle,  43 
Wash.  26,  85  Pac.  854;  State  v.  Nicoll, 
40  Wash.  517,  82  Pac.  895;  State  ex 
rel.  West  Seattle  v.  Superior  Court,  36 
Wash.  566,  79  Pac.  29. 

See  also  Village  of  Morgan  Park  v. 
City  of  Chicago,  255  111.  190,  99  N.  E. 
388,  where  it  is  suggested  that  the 
question  is  not  merely  what  the  result 
of  the  election  was,  but  whether  the 
annexed  territory  was  so  situated  that 
a  valid  election  for  .annexation  could 
be   had. 

26.  The  equity  court  can,  however, 
inquire  into  an  election  so  far  as  is 
necessary  to  determine  the  legality  of 
a  tax.  The  proceeding  was  injunction 
to  prevent  .the  collection  of  the  tax. 
Pickett    V.    Russell,    42    Fla.    116,    634, 


28  So.  764;  Lanier  v.  Padgett,  18  Fla. 
842. 

In  Dupont  f.  City  of  Pittsburg,  69 
Fed.  13,  the  court  took  jurisdiction  in 
equity  to  decide  that  the  averments  of 
a  bill  were  not  sufficient  to  constitute 
grounds  for  invalidating  a  municipal 
election  authorizing  the  issuance  of 
bonds. 

In  such  a  case  it  has  been  said  that 
the  "election"  was  really  not  such 
but  only  the  gaining  of  consent  to  a 
contract.  In  W^dnston  v.  Tennessee  & 
Pac.  R.  Co.,  1  Baxt.  (Tenn.)  60,  it 
is  suggested  that  the  means  by  which 
the  will  of  the  people  is  ascertained  and 
their  consent  obtained  to  the  making  of 
a  contract  is  merely  called  an  election 
by  accommodation.  So  equity  takes 
jurisdiction  to  ascertain  whether  their 
consent  was  truly  obtained.  This  case 
was  followed  and  the  same  rule  applied 
in  contested  countv  seat  election.  Lind- 
say V.  Allen,  112  Tenn.  637,  82  S.  W. 
171.  See  also  Catlett  v.  Knoxville,  S. 
&  E.  E,  Co.,  120  Tenn.  699,  112  S. 
W.    559. 

That  the  legislature  could  not  by 
act  validating  bonds  in  effect  validate 
the  election,  thus  purging  it  of  frauds 
committed  therein,  see  Eed  River  Fur- 
nace Co.  V.  Tennessee  Central  R.  Co., 
113   Tenn.   697,  87  S.  W.  1016. 

27.  In  Maryland,  the  constitution 
having  made  provision  for  contest  of 
election  of  certain  officers  leaves  it  to 
the  legislature  to  provide  for  contests 
as  to  all  other  officers.  The  legisla- 
ture in  turn  has  provided  that  certain 
contests  shall  be  decided  by  the  house 
of  delegates  and  that  all  other  con- 
tested elections  of  officers  not  provid- 
ed by  the  constitution  or  by  statute  del- 
egated to  the  house  of  delegates  shall 
be  decided  by  the  judges  of  the  sev- 
eral courts  and  by  the  superior  court 
of  Baltimore  city.  "A  court  of  equity, 
it  is  clear,  then,  has  no  jurisdiction 
in  this  state  to  hear  and  determine  a 
contest    in    regard    to    the    election    of 
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Whether  county  seat  elections  involve  property  rights  to  an  extent 
warranting  interference  by  equity  is  a  question  on  which  the  courts  are 
not  in  harmony.-^     Jurisdiction  has,  however,  been  assumed  in  such 


officers.  And  it  is  equally  clear  that 
it  has  no  jurisdiction  by  a  proceeding 
in  the  nature  of  a  writ  of  quo  warranto 
to  try  the  title  to  an  office  for  jurisdic- 
tion in  such  proceedings  belongs  to 
a  court  of  law.  There  is  then  no  con- 
stitutional provision,  nor  any  general 
law  conferring  jurisdiction  on  a  court 
of  equity  to  hear  and  determine  an 
election  contest  of  any  kind,  nor  does 
the  act  of  1894  make  any  provision  for 
a  contest  of  the  special  election  to  be 
held  under  that  act.  And  this  being 
so  we  all  agree  that  a  court  of  equity 
has  no  jurisdiction  to  decide  such  a 
contest  even  in  a  direct  proceeding  for 
that  purpose,  and  a  fortiori  it  can  ex- 
ercise no  such  jurisdiction  in  a  col- 
lateral proceeding  of  this  kind."  The 
suit  was  for  an  injunction  to  prevent 
the  issuance  of  bonds  under  an  act  for 
the  removal  of  the  county  seat  (Act 
of  1894  referred  to  supra),  the  ground 
being  that  the  election  to  decide  on 
such  removal  had  been  illegally  con- 
ducted. Hamilton  v.  Carroll,  82  Md. 
326,   33    Atl.   648. 

28.  The  proceeding  being  for  in- 
junction to  restrain  the  board  of  can- 
vassers from  declaring  the  result  of  an 
election  claimed  to  be  illegally  called, 
in  Marsden  n.  Harlocker,  48  Ore.  90, 
85  Pac.  328,  the  court  says:  "The  rule 
is  quite  general  that  equity  will  not 
intervene  when  an  adequate  remedy  is 
afforded  at  law,  and,  hence,  in  con- 
troversies involving  the  right  to  an 
office,  an  injunction  will  not  usually  lie 
because  the  parties  have  a  complete 
remedy  by  statute  to  contest  an  elec- 
tion or  by  quo  warranto  to  determine 
the  right  resulting  therefrom.  Where, 
however,  an  election  relates  to  the 
adoption  or  rejection  of  some  local 
question  and  does  not  include  an  office, 
it  has  been  held  in  some  jurisdictions 
in  the  absence  of  any  statute  author- 
izing such  proceedings,  that  equity 
would  intervene  to  determine  a  con- 
tested election  because  of  the  irregu- 
larities or  fraud  in  the  conduct  thereof. 
.  .  .  In  McWhirter  v.  Brainard,  5 
Ore.  426,  an  injunction  was  denied  be- 
cause there  was  no  special  statutory 
provision  for  contesting  an  election  for 
location  of  a  county  seat.     We  do  not 
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think  the  doctrine  announced  in  that 
case  can  be  predicated  upon  the  rea- 
sons assigned,  or  that  it  is  controlling 
in  the  case  at  bar,  no  election  contest 
being  permissible  except  in  case  of  per- 
sons claiming  an  office.  ...  It 
would  seem,  therefore,  that  equity  has 
jurisdiction  to  afford  the  relief  prayed 
for." 

"As  a  conclusive  proof  that  the  cor- 
rection of  fraud  under  all  circum- 
stances is  not  an  inherent  power  of  a 
court  of  equity  it  is  universally  con- 
ceded that  under  our  form  of  govern- 
ment neither  courts  of  equity  nor  law 
have  jurisdiction  over  political  ques- 
tions which  do  not  involve  the  rights 
of  private  parties;  that  in  such  cases 
the  will  of  the  legislature  is  supreme, 
and  that  the  contentions  arising  in 
such  cases  must  be  settled  by  the 
tribunals  created  by  the  legislature  for 
that  purpose,  and  that  if  the  legisla- 
ture has  provided  no  remedy  for  griev- 
ances that  may  be  engendered  under 
such  laws,  it  is  simply  a  casus  omissus, 
and  no  remedy  can  be  obtained."  So, 
the  court  refused  to  take  jurisdiction 
to  enjoin  the  removal  of  a  county  seat, 
it  appearing  that  no  property  right  of 
petitioner  was  involved  but  only  his 
right  to  vote  and  to  have  his  vote 
counted,  as  to  which  the  court  says  that 
there  is  no  natural  right  but  only  the 
right  given  by  the  statute,  and  if  that 
has  failed  to  prescribe  remedies  there 
is  no  relief  except  in  remedial  legisla- 
tion.    Parmeter  v.  Bourne,  8  Wash.  45, 

35  Pac.  586,  757. 

In  Eickey  v.  Williams,  8  Wash.  479, 

36  Pac.  480,  an  injunction  against  re- 
moval of  a  county  seat  was  granted  by 
the  court,  the  election  itself  having 
been  absolutely  illegal.  The  court  dis- 
tinguishes Parmeter  v.  Bourne,  thus: 
"There  was  no  question  in  that  case 
of  the  jurisdiction  of  the  board  to  call 
the  election;  but  the  questions  raised 
related  to  matters  upon  which  the  board 
of  commissioners  or  the  election  boards 
had  passed,  or  had  presumptively 
passed,  after  having  obtained  jurisdic- 
tion  in   the   premises." 

In  Kriesehell  r.  County  Comrs.,  12 
Wash.  428,  41  Pac.  186.  the  court  after 
reviewing    both    Parmeter    v.    Bourne, 
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cases  as  a  matter  of  public  policy  to  determine  where  the  citizens  were 
to  transact  public  business.^'' 

5.  Jurisdiction  of  Federal  Courts.  —  It  is  only  in  rare  instances  that 
the  federal  court  can  take  jurisdiction  to  review  the  action  of  a  state 
court  on  matters  involving  state  elections,^"  the  authority  extending 
only  to  a  determination  of  the  question  whether  or  not  the  state  court 
has  denied  to  the  petitioner  the  protection  guaranteed  by  the  con- 
stitution.^^    Jurisdiction  cannot  be  invoked  on  the  theory  that  the 


and  Eickey  r.  Williams,  supra,  declared 
that  the  court  could  not  only  interfere 
where  the  election  was  void,  but  where 
the  commissioners  proceeded  in  a  man- 
ner not  warranted  by  law.  In  the  case 
at  bar  the  commissioners  had  met  as  a 
canvassing  board  but  had  arbitrarily 
decided  the  result  without  actually 
making  a   canvass  fro7n   the  returns. 

The  constitution  and  statutes  afford 
no  authority  express  or  implied  for  ex- 
tending the  jurisdiction  of  courts  of 
equity  to  contests  arising  out  of  statu- 
tory county  seat  elections.  Markert  V. 
Sumter   Co.,   60    Fla.    328,    53    So.    613. 

In  Attorney  General  l\  Supervisors  of 
Lake  County,  33  Mich.  289,  the  court 
says:  "The  removal  of  a  county  seat 
is  purely  a  political  question  and  does 
not  in  any  way  legally  involve  the 
rights  of  private  parties."  Compare 
Smifh  i\  Adams,  130  U.  S.  167,  9  Sup.  1 
Ct.  566,  32  L.  ed.  895. 

"As  no  man  has  a  property  right  in 
the  location  of  the  county  seat,  its  un- 
lawful removal  (no  more  than  a  tres- 
pass upon  the  court  yard)  gives  him 
no  cause  of  action."  Harrell  f.  Lynch, 
65  Tex.  146. 

29.  Prior  to  the  statute  authorizing 
contests  in  county  seat  cases  "courts 
of  equity  had  taken  jurisdiction  under 
their  general  powers  ....  This 
was  not  done  on  the  ground  that  a 
contest  of  an  election  was  an  action 
or  case  either  at  law  or  in  equity,  but 
for  the  purpose  of  determining  where 
the  citizens  of  the  county  had  a  legal 
Tight  to  transact  public  business.  It 
was  held  that  the  proceeding  was  not 
a  contest  of  an  election  and  that  the 
question  of  the  legality  of  votes  was 
only  incidentally  involved."  Devous 
V.  Gallatin  County,  244  111.  40,  91  N. 
E.  102;  Metamora  V.  Eureka,  163  111. 
9,  45  N.  E.  209. 

30.  The  limitations  are  plainly  indi- 
cated in  Taylor  &  Marshall  v.  Beckham, 
178  U.  S.  548,  20  Sup.  Ct.  890-1009,  44 
L.   ed.   1187,   where  Mr.   Chief  Justice 


Fuller  said,  inter  alia:  "It  is  obviously 
essential  to  the  independence  of  the 
states,  and  to  their  peace  and  tranquil- 
ity, that  their  power  to  prescribe  the 
qualifications  of  their  own  officers,  the 
tenure  of  their  offices,  the  manner  of 
their  election,  and  the  grounds  on 
which,  the  tribunals  before  which,  and 
the  mode  in  which,  such  elections  may 
be  contested,  should  be  exclusive  and 
free  from  external  interference,  except 
so  far  as  plainly  provided  by  the  con- 
stitution of  the  United  States." 

As  to  jurisdiction  of  supreme  court 
to  review  contest  on  appeal  from  ter- 
ritorial  courts,  see  infra,  I,  E,   1. 

See  the  title  "United  States  Courts," 
for  a  general  discussion  of  the  juris- 
diction of  such  courts. 

31.  "Irregularities  and  mere  errors 
in  the  proceedings  can  only  be  correct- 
ed in  the  state  courts.  Our  authority 
does  not  extend  beyond  an  examination 
of  the  power  of  the  courts  below  to  pro- 
ceed at  all."  Kennard  v.  Louisiana, 
92  U.  S.  480,  23  L.  ed.  478.  See  also 
Foster  v.  Kansas,  112  U.  S.  201,  5 
Sup.  Ct.   8,  97,   28  L.   ed.   629. 

Where  the  decision  of  the  state  court 
turns  upon  whether  or  not  a  party  is 
a  citizen  of  the  United  States  the 
court  will  take  jurisdiction  to  deter- 
mine that  question.  Bovd  V.  Nebras- 
ka, 143  U.  S.  135,  12  Sup.  Ct.  375, 
36  L.  ed.  102;  Missouri  v.  Andriano,  138 
U.  S.  496,  11  Sup.  Ct.  385,  34  L.  ed. 
1012.  In  the  Boyd  case,  the  court  said: 
"Each  state  has  the  power  to  pre- 
scribe the  qualifications  of  its  officers 
and  the  manner  in  which  they  shall 
be  chosen  and  the  title  to  offices  shall 
be  tried,  whether  in  the  judicial  courts 
or  otherwise.  But  when  the  trial  is 
in  the  courts,  it  is  a  "case,"  and  if  a 
defense  is  interposed  under  the  con- 
stitution or  laws  of  the  United  States, 
and  is  overruled,  then,  as  in  any  other 
case  decided  by  the  highest  court  of  a 
state,  this  court  has  jurisdiction  by 
writ   of   error." 
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party  is  having  property  taken  from  him  without  due  process  of  laAv,^- 
or  that  a  republican  form  of  government  is  not  being  maintained 
"where  the  legislative,  executive  and  judicial  departments  of  the  stale 
are  peacefully  operating  by  the  orderly  and  settled  methods  prescribed 
by  its  fundamental  law. '  '^^ 

The  taking  of  testimony  to  be  used  in  contests  before  congress  is  by 
statute  relegated  to  the  United  States  judicial  department  and  the 
state  courts  have  no  jurisdiction  therein.^* 

6.  Original  Jurisdiction  of  Appellate  Courts.  —  Original  jurisdic- 
tion of  election  matters  is  to  some  extent  granted  the  appellate  courts 
by  the  constitutions,^'^  but  the  legislature  cannot  extend  it  by  virtue 


32.  "The  decisions  are  numerous  to 
the  effect  that  public  offices  are  mere 
agencies  or  trusts  and  not  property  as 
such.  Nor  are  the  salary  and  emolu- 
ments property,  secured  by  contract, 
but  compensation  for  services  actually 
rendered.  ...  In  short,  generally 
speaking,  the  nature  of  the  relation  of 
a  public  officer  to  the  public  is  incon- 
sistent with  either  a  property  or  a 
contract  right."  Taylor  &,  Marshall  V, 
Beckham,  178  U.  S.  548,  577,  20  Sup. 
Ct.  890,  1009,  44  L.  ed.  1187.  See 
also  Kennard  v.  Louisiana,  92  U.  S.  480, 
23  L.  ed.  478. 

33.  It  was  claimed  that  the  dis- 
tinguishing feature  of  the  republican 
form  of  government  is  the  right  of 
the  people  to  choose  their  own  officers 
for  governmental  administration,  and 
that  this  was  denied  by  arbitrary  ac- 
tion of  the  legislative  department  with 
which  the  judicial  department  refused 
to  interfere.  But  the  court  holds  it  is 
for  the  state  judiciary  to  decide  how 
far,  under  its  constitution,  it  may  re- 
view the  action  of  the  legislature. 
Taylor  &  Marshall  V.  Beckham,  178  U. 
S.  548,  20  Sup.  Ct.  890,  1009,  44  L. 
ed.  1187;  Luther  t>.  Borden,  7  How. 
(U.  S.)   1,  12  L.  ed.  581. 

The  whole  question  of  when  a  state 
has  ceased  to  be  republican  in  form, 
and  the  enforcement  of  the  constitu- 
tional guaranty  thereof,  has  long  been 
settled  to  be  political  and,  therefore, 
solely  committed  to  the  judgment  of 
congress.  See  Pacific  Tel.  Co.  v.  Ore- 
gon, 223  U.  S.  118,  56  L.  ed.  377;  Kier- 
nan  v.  Portland,  223  U.  S.  151,  56  L. 
ed.  386. 

34.  Perjury  committed  in  the  giving 
of  testimony  under  these  statutes  is 
punishable  only  by  the  United  States 
courts.  The  oath  is  given  and  the  tes- 
timony   received    solely    by    virtue    of 
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these  statutes.  That  the  officer  was 
in  fact  a  state  officer  authorized  to  ad- 
minister oaths  makes  no  difference.  In 
re  Lonev,  134  U.  S.  372,  10  Sup.  Ct. 
384,  33  L.  ed.  949. 

35.  In  Nebraska,  under  the  constitu- 
tion the  supreme  court  has  original 
jurisdiction  to  try  title  to  office  by  qiio 
warranto.  State  v.  Frazier,  28  Neb. 
438,  44  N.  W.  471.  See  also  People 
f.  Bingham,  82  Cal.  238,  22  Pac.  1039. 

Massachusetts. — "We  have  jurisdic- 
tion to  correct  errors  of  law  appearing 
on  the  face  of  the  papers  made  by  a 
returning  board  in  counting  a  ballot 
as  a  vote  for  a  candidate  for  office 
which  is  not  a  vote  for  that  candidate. 
The  jurisdiction  was  established  by 
Strong,  Petitioner,  20  Pick.  484,  and 
it  still  exists."  Eev.  Laws,  ch.  11, 
§267,  by  the  words,  "and  the  records 
so  amended  shall  stand  as  the  true  rec- 
ords of  the  election"  does  not  take 
away  this  jurisdiction.  "All  that  the 
clause  means  is  that  the  amendment  of 
the  return,  although  not  made  by  the 
original  maker  of  the  return  nor  by 
the  recounting  board,  shall  stand  as 
amended  under  the  section  when  made 
by  the  city  or  town  clerk."  Flanders 
V.  Roberts,  182  Mass.  524,  65  N.  E. 
902. 

Missouri. — In  Gantt  r.  Brown  (Mo.), 
149  S.  W.  644,  the  supreme  court  con- 
strues the  constitution  as  giving  it  jur- 
isdiction of  election  contests  for  judge 
of  the  supreme  court.  The  various 
statutes  and  constitutions  are  reviewed. 
Vail  V.  Dinning,  44  Mo.  210,  was  de- 
cided  under   a   former    constitution. 

Rhode  Island. — Under  a  constitution- 
al provision  "The  supreme  court  shall 
have  final  revisory  and  appellate  juris- 
diction upon  all  questions  of  law  and 
equity."  Questions  of  law  properly 
raised  in  quo   warranto  proceedings   to 
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of  general  provisions  relating  to  extraordinary  writs.^^  When  given,  the 


test  an  election  may  be  considered  by 
the  supreme  court.  Gainer  v.  Dunn,  29 
E,  I.  232,  239,  69  Atl.  851,  336,  ex- 
plaining Sherry  v.  O'Brien,  22  E.  I.  319, 
47  Atl.  690,  and  State  r.  Kearn,  17  E. 
I.  391,  22  Atl.  322,  1018,  as  being  based 
on  former  constitution  and  statutes. 
See  also  Hudson  v,  Johnson,  30  E.  I. 
194,  74  Atl.  178. 

Wisconsin. — "Serious  questions  as  to 
the  construction  of  the  primary  law 
and  the  duties  of  executive  officers 
thereunder  may  properly  be  considered 
as  questions  affecting  the  prerogatives 
of  the  state  and  the  liberties  of  the 
whole  people,  and  on  that  account  this 
court  may  properly  consider  them  in 
the  exercise  of  its  original  jurisdic- 
tion, because  the  decision  of  such  ques- 
tions necessarily  prescribes  a  rule  of 
conduct  for  all  election  officers  in  the 
state,  though  the  case  in  which  they 
arise  may  affect  only  the  nomination 
for  a  local  office.  .  .  .  But  a  con- 
troversy as  to  who  received  the  most 
votes  at  a  primary  election  for  the  nom- 
ination for  a  local  office  not  involving 
any  construction  of  the  primary  law 
itself,  is  not  a  question  affecting  pre- 
rogatives of  the  state  or  liberties  of 
the  people,  so  as  to  call  for  the  exer- 
cise of  the  original  jurisdiction  of  this 
court."  State  ex  rel.  Einder  v.  Goff, 
129  Wis.  668,  109  N.  W.  628. 

36.  Illinois. — A  statute  conferring 
original  jurisdiction  on  the  supreme 
court  to  try  election  contests  is  un- 
constitutional since  under  art.  6,  §2, 
of  the  constitution  the  supreme  court  is 
given  original  jurisdiction  only  "in 
cases  relating  to  revenue,  mandamus 
and  habeas  corpus."  Canbv  v.  Hartzell, 
167  111.  628,  48  N.  E.  687.  See  also 
Douglas  1'.  Hutchinson,  183  HI.  323,  55 
K  E.  628;  Baird  v.  Hutchinson,  179 
111.  435,  53  N.  E.  567. 

Minnesota.— Eev.  Laws,  1905,  §202, 
provides  on  affidavit  made  to  any  judge 
of  the  supreme  or  district  court  "that 
an  error  or  omission  has  occurred,  or 
is  about  to  occur,  in  the  placing  of 
any  name  on  an  official  primary  elec- 
tion ballot,  that  any  error  has  been 
or  is  about  to  be  committed  in  print- 
ing such  ballot  or  that  any  wrongful 
act  has  been  or  is  about  to  be  done,  by 
any  judge  or  clerk  of  a  primary  elec- 
tion, county  auditor,  canvassing  board. 


member  thereof,  or  any  other  person 
charged  with  any  duty  concerning  the 
primary  election,  or  that  any  neglect 
of  duty  has  occurred,  or  is  about  to 
occur;  such  judge  shall  order  the  offi- 
cer or  person  charged  with  such  error, 
wrong,  or  neglect,  to  forthwith  cor- 
rect the  error,  desist  from  the  wrong- 
ful act,  or  perform  the  duty,  or  forth- 
with show  cause  why  he  should  not  do 
so.  Failure  to  obey  the  order  of  such 
judge  shall  be  contempt  of  court."  Eev. 
Laws,  1905,  §203,  provides:  "Any  can- 
didate at  a  primary  election  desiring 
to  contest  the  nomination  of  another 
candidate  for  the  same  office,  may  pro- 
ceed by  affidavit,  within  five  days  after 
the  completion  of  the  canvass,  as  spe- 
cified in  section  202;  and  the  contestee 
shall  be  required  by  the  order  of  such 
judge  to  appear  and  abide  the  further 
order  of  the  court  made  therein."  The 
constitution,  art.  6,  §2,  provides  that 
the  supreme  court  "shall  have  original 
jurisdiction  in  such  remedial  cases  as 
may  be  prescribed  by  law,  and  ap- 
pellate jurisdiction  in  all  cases,  both 
in  law  and  equity,  but  there  shall  be 
no  trial  by  jury  in  said  court."  Fol- 
lowing the  construction  of  this  clause 
of  the  constitution,  as  laid  down  in 
State  V.  St.  Paul  &  S.  C.  E.  Co.,  35 
Minn.  222,  28  N.  W.  245,  and  State  V. 
Minnesota  Thresher  Mfg.  Co.,  40  Minn. 
213,  41  N.  W.  1020,  3  L.  E.  A.  510, 
that  the  words  "remedial  cases"  grant 
original  jurisdiction  only  in  those 
cases  where  at  common  law  extraor- 
dinary writs,  as  prohibition,  mandamus, 
certiorari  and  qiio  warranto  would  be 
available,  and  construing  the  remedy 
provided  by  §§202  and  203  as  being  in 
the  nature  of  mandamus,  it  was  held 
in  Lauritsen  t\  Seward,  99  Minn.  313, 
109  K  W.  404,  that  the  legislature  had 
power  to  grant  original  jurisdiction  to 
the  supreme  court  under  §202  as  at 
common  law  mandamus  would  lie  be- 
cause "The  error,  wrong  or  neglect 
of  duty  which  is  there  referred  to  re- 
lates to  duties  which  are  clearly  de- 
fined by  existing  law;"  but  it  has 
no  power  to  confer  the  jurisdiction  at- 
tempted under  §203,  since  that  is  a 
proceeding  for  a  contest,  and  "man- 
damus is  not,  and  never  was  the  ap- 
propriate procedure  for  the  trial  of 
an   election   contest." 
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jurisdiction  is  said  to  be  only  concurrent  with  that  of  a  tribunal 
created  by  statute." 

Where  a  court  might  have  had  original  jurisdiction  it  cannot  obtain 
that  jurisdiction  on  appeal  from  an  inferior  tribunal.^* 

C.  Jurisdiction  of  One  Department  op  Government  To  Ex- 
amine Contests  Decided  by  Another  Department.  —  1.  Review  of 
Legislature  by  Courts.  —  The  constitutions  of  many  states  prescribe 
that  the  legislature,  or  the  different  branches  thereof,  shall  have  sole 
jurisdiction  to  determine  certain  contests,  particularly  those  of  its 
own  members  and  of  governor  and  lieutenant-governor,  and  in  such 
cases  it  is  clear  that  the  courts  cannot  interfere,^'*  nor  can  the  legisla- 
ture grant  such  power  to  the  courts,^^  nor  create  a  special  tribunal  to 
try  such  contests.*^  Nor  in  such  a  case  will  the  court  undertake  to 
act  even  in  an  advisory  manner.'*-     It  has  been  held  that  the  court 


37.  Yeager  v.  Aikman,  80  Kan.  656, 
103  Pac.  132,  explaining  that  in  Tar- 
box  V.  Sughrue,  36  Kan.  225,  12  Pac. 
935,  the  jurisdiction  of  no  other  tribun- 
al  had  been   invoked. 

Giving  the  city  council  power  to 
hear  election  contests  is  not  unconsti- 
tutional as  depriving  the  court  of 
jurisdiction  under  the  original  juris- 
diction to  try  by  quo  warranto,  since 
such  power  of  the  court  is  nowhere 
made  exclusive.  Anthony  v.  Haider- 
man,   7  Kan.  37. 

38.  Davidson  t:  Johnson,  113  Ky. 
202,  67  S.  W.  996. 

39.  Brooke  v.  Widdicombe,  39  Md. 
386.  To  the  same  effect,  Meyers  v. 
Chalmers,  60  Miss.  772. 

Whether  the  decision  of  the  legisla- 
ture is  right  or  wrong  the  courts  have 
no  power  to  inquire.  Taylor  v.  Beck- 
ham, 108  Ky.  278,  56  S.  W.  177,  writ 
of  error  refused,  178  U.  S.  548,  20 
Sup.  Ct.  890,  44  L.  ed.  1187.  And 
see  Goff  v.  Wiilson,  32  W.  Va.  393,  and 
cases  there  cited.  Many  others  might 
be  cited.  McWhorter  v.  Dorr,  57  W. 
Va.  608,  50  S.  E.  838. 

In  State  v.  Kenney,  9  Mont.  223, 
23  Pac.  733,  on  mandamus  to  compel 
the  state  auditor  to  audit  a  claim  for 
salary  as  a  member  of  the  state  legis- 
lature, the  court  says  the  legislature 
alone  having  the  right  to  try  the  ulti- 
mate right  to  the  office  "it  must  be  de- 
termined in  the  case  at  bar  on  what 
character  of  prima  facie  evidence  will 
courts  of  justice  enforce  collateral  or 
incidental  rights  and  privileges"  and 
so  took  jurisdiction  to  determine  who 
was   entitled  to   certificate   of   election 


as    between    two    persons    holding    cer- 
tificate  from   different  bodies. 

In  Eobertson  v.  State  ex  rel.  Smith, 
109  Ind.  79,  10  N.  E.  582,  643,  the  pro- 
ceeding being  quo  warranto  to  deter- 
mine the  right  to  the  office  of  lieuten- 
ant-governor the  court,  divided,  three 
to  two,  determined  there  was  no  juris- 
diction in  the  judicial  branch  of  the 
government  to  determine  the  question 
since  the  constitution  vested  exclusive 
jurisdiction  in  the  general  assembly  un- 
der art.  5,  §6.  Each  judge  wrote  a 
separate    opinion. 

40.  Under  the  Ohio  constitution,  art. 
2,  §6,  reading,  "Each  house  sUall  be 
judge  of  the  elections,  returns  and 
qualifications  of  its  own  members," 
and  Eev.  St.,  §3003:  "The  right  of  a 
person  declared  duly  elected  to  the 
office  of  senator  or  representative  in 
the  general  assembly  may  be  contested 
by  an  elector  of  the  district  or  county, 
by  appeal  to  that  branch  of  the  gen- 
eral assembly  to  which  such  person 
is  declared  elected,"  no  court  of  the 
state  has  power  or  can  be  clothed  with 
power  under  the  present  constitution 
to  decide  upon  the  validity  of 
the  returns  of  a  candidate  for 
either  house.  Dalson  v.  State  ex 
rel.  Eichardson,  43  Ohio  St.  652,  3  N. 
E.  685. 

41.  Eich  V.  Frambach,  47  N.  J.  L. 
85. 

42.  Nor  could  the  house  or  the  legis- 
lature transfer  the  power  to  the  court. 
Bingham  r.  Jewctt.  66  N.  H.  382,  29  Atl. 
694.  Neither  will  mandamus  lie.  East- 
man V.  Jewett,  66  N.  H.  624,  29  Atl. 
695. 
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can  order  a  recount,  the  result  of  which  is  to  be  certified  to  the 
legislature.*^ 

2.     Review  of  Decisions  of  City  Councils  and  Similar  Bodies.  —  By 

the  weight  of  opinion  a  common  council,  town  board,  or  other  like 
governing  boTly,  when  given  power  to  pass  upon  the  election  of  its 
own  members,  does  not  have  such  power  exclusive  of  the  court's  juris- 
diction, in  the  absence  of  a  clear  intention  on  the  part  of  the  legisla- 
ture to  grant  such  exclusive  jurisdiction  ;**  but  there  is  good  authority 
to  the  contrary.*'^    Some  courts  have  based  their  holding  on  eonstitu- 


43.  In  Brougliton  v.  Young,  119  IST. 
C.  915,  27  S.  E.  277,  it  was  held  that 
while  the  general  assembly  were  to 
judge  of  the  qualifications  and  election 
of  its  own  members  it  was  proper  to 
order  a  recount  before  a  commissioner, 
by  the  clerk  having  custody  of  the 
ballot  boxes,  in  the  presence  of  par- 
ties and  their  counsel,  the  result  of 
such  recount  to  be  certified  by  the 
clerk  and  the  commissioner  and  laid 
before  the  assembly.  Such  should  only 
be  done,  however,  on  order  of  court 
and  it  was  proper  for  the  clerk  to  re- 
fuse to  permit  the  commissioner  to  ex- 
amine such  ballots  until  such  order  was 
obtained. 

44.  Ark. — Doherty  v.  Cripps,  82  Ark. 
529,  102  S.  W.  394.  Mo.— State  r.  Fitz- 
gerald, 44  Mo.  425.  N.  Y. — McVeany 
V.  Mayor,  80  N.  Y.  185;  People  r.  Hall, 
80  N.  Y.  117. 

"Such  jurisdiction  remains  in  the 
courts,  and  that  conferred  upon  the 
council  is  only  concurrent  or  tempo- 
rary." State  ex  rel.  Anderton  v.  Kempf, 
69  Wis.  470,  34  N.  W.  226.  See  also 
State  V.  Gates,  35  Minn.  385,  28  N.  W. 
927,  folloived  in  State  v.  Craig,  100 
Minn.  352,  111  N.  W.  3,  which  says  that 
while  there  is  some  conflict  "it  is 
generally  held"  that  the  jurisdiction  of 
the  council  is  not  exclusive. 

Maine. — The  decision  of  the  board  of 
aldermen  passing  upon  the  election  of 
aldermen  "is  subject  to  review  by  this 
court,"  notwithstanding  a  city  cliarter 
provision  that  "each  board  shall  judge 
of  the  election  and  qualifications  of  its 
own  members."  It  has  been  the  policy 
of  the  state  to  enlarge  rather  than  to 
restrict  the  admitted  power  of  the  court 
to  inquire  into  the  regularity  of  elec- 
tions. Laws,  188,  ch.  198,  authorizes 
a  special  proceeding  in  equity  by  a 
contestant  for  any  county  office  and  the 
scope  of  this  inquiry  is  extended  by 
Laws,  1893,  ch.  260,  to  include  a  con- 


testant for  any  municipal  office  "who 
has  been  declared  elected  thereto  by 
any  returning  board  or  officer."  Cur- 
ran  V.  Clayton,  86  Me.  42,  29  Atl.  930. 

Nebraska.— In  State  f.  Cosgrove,  85 
Neb.  187,  122  N.  W.  885,  the  court 
after  citing  cases  to  both  sides  of  the 
proposition,  says:  "Perhaps  the  better 
rule  is  that,  unless  it  is  clear  and  cer- 
tain that  the  legislature  intended  to 
deprive  the  courts  of  their  jurisdiction, 
the  remedy  by  quo  warranto  and  per- 
haps of  contest  also  will  still  exist. 
Under  the  constitution  and 
laws  of  this  state  relating  to  quo  war- 
ranto, there  is  no  question  but  that 
the  remedies  by  contest  and  quo  war- 
ranto are  cumulative  and  that  the  legis- 
lature would  have  no  power  to  take 
away  the  right  to  apply  to  the  courts 
to  inquire  hy  what  right  the  incum- 
bency of  an  office  is  held."  Following 
State  r.  Frantz,  55  Neb.  167,  75  N.  W. 
546;  State  v.  Frazier,  28  Neb.  438,  44 
N.  W.  471;  Kane  v.  People,  4  Neb. 
509. 

Oregon. — Merely  cumulative.  State 
ex  rel.  Heath  v.  Kraft,  18  Ore.  550,  23 
Pac.  663.  See  also  State  ex  rel.  Ma- 
honey  v.  McKinnon,   8  Ore.   494. 

45.  Illinois. — Section  6,  ch.  24,  art. 
3  of  the  Cities  and  Villages  Act,  pro- 
vides that  "the  city  council  shall  be 
the  judge  of  the  election  and  qualifica- 
tions of  its  own  members."  In  Line- 
gar  V.  Eittenhouse,  94  111.  208,  this  was 
held  to  take  the  jurisdiction  away 
from  the  county  court,  and  in  Foley 
V.  Tyler,  161  111.  167,  43  N.  E.  845, 
the  same  rule  was  applied  as  to  trustees 
of  a  village  under  §8,  art.  11  of  the 
same  act,  which  provides  that  the  vil- 
lage board  "shall  possess  all  other 
powers  as  a  corporation  in  this  act  con- 
ferred upon  cities,  etc."  But  in  Baker 
r.  Shinkle,  249  111.  154,  94  N.  E.  58, 
the  court  held  that  a  board  of  trusteee 
of    a    park    district    by    virtue    of    an 
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act  requiring  that  their  election  be 
"conducted  and  the  votes  canvassed 
and  the  returns  made  to  the  said  board 
of  trustees  of  any  such  districts  in  the 
manner  as  is  required  of  the  president 
and  board  of  trustees  of  incorporated 
villages  in  this  state  acting  under  the 
general  law  for  the  incorporation  of 
cities  and  villages,"  does  not  take  jur- 
isdiction of  contests  of  such  election, 
and  that  such  jurisdiction  is  in  the 
county  court. 

Michigan.— "  Act  No.  208,  Pub.  Acts 
1887  (Comp.  Laws,  §3725),  does  not 
apply  to  a  contest  over  an  election  to 
an  office  as  a  member  of  a  body  which 
by  law  is  made  the  judge  of  the  quali- 
fications of  its  own  members."  Hilton 
i).  Grand  Eapids  Common  Council,  112 
Mich.  500,  70  N.  W.  1043,  citing  Bel- 
knap V.  Ionia  Board  of  Canvassers,  94 
Mich.  516,  54  N.  W.  376;  Wheeler  v. 
Manistee  Board  of  Canvassers,  94  Mich. 
448,  53  N.  W.  914;  Naumann  v.  Detroit 
Board  of  Canvassers,  73  Mich.  255,  41 
N.  W.  267.  See  also  Weston  v.  Probate 
Judge,  69  Mich.  600,  37  N.  W.  698. 

New  Hampshire,— "In  Gregg  v.  Good- 
rich, 67  N.  H.  543,  it  was  decided  that 
in  the  case  of  a  contested  election  of 
mayor,  the  city  councils  in  convention 
act  not  only  as  a  board  of  canvassers, 
but  also  as  a  court  with  power  to  try 
and  determine  the  question  of  his  elec- 
tion. And  in  Attorney  General  v.  Sands, 
68  N.  H.  54,  it  was  settled  that  the 
finding  of  facts  by  the  convention  in 
such  a  case  is  final  and  cannot  be  re- 
versed on  an  information  in  the  nature 
of  a  quo  warranto.  This  decision  is 
based  upon  the  'general  rule  that 
"when  the  legislature  intended  a 
court's  decision  of  questions  of  fact 
shall  be  revisable  by  another  tribunal 
on  a  new  trial  of  the  whole  case,  wheth- 
er there  is  error  of  law  or  not,  an  ap- 
peal is  ordinarily  provided."  Boody  v. 
Watson,  64  N.  H.  162,  186.  When  no  ap- 
peal is  provided  from  the  decision  of 
the  constituted  tribunal  on  questions 
of  fact  properly  before  it,  the  inference 
is  that  the  legislature  intended  that  the 
decision  should  be  final.'  All  the 
authorities  agree  that,  where  a  special 
statutory  board  is  established  with  pow- 
ers of  final  decision,  its  action  is  con- 
clusive. .  .  .  The  board  of  alder- 
men is  made  the  final  judge  of  the 
election  and  qualification  of  its  mem- 
bers both  by  the  statute  and  the  city 
charter.      Such   board    having   in    con- 
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tested  election  cases  the  same  powers 
to  ascertain  facts  as  the  city  con- 
vention, acts  in  hearing  and  determin- 
ing such  cases  in  a  judicial  capacity, 
and  its  decision  is  final  and  conclusive 
except  that  it  may  be  correctable  as 
to  errors  of  law  by  the  superintending 
power  of  this  court  by  certiorari  or 
other  appropriate  remedy.  Boody  v. 
Watson,  supra;  Attorney-General  v. 
Sands,  supra.  The  board  of  aldermen 
in  trying  the  disputed  title  to  this 
office  acted  as  judges;  their  adjudica- 
tion of  the  questions  of  fact  in  favor 
of  plaintiff  is  final  and  conclusive,  and 
these  questions  will  not  be  retried  by 
another  tribunal  on  quo  warranto  or 
other  common  law  process."  Cate  v. 
Martin,  69  N.  H.  610,  45  Atl.  644. 
See  also  Dinsmore  f.  Mayor,  etc.  of 
Manchester  (N.  H.),  81  Ati.  533;  Shee- 
han  V.  Mayor,  etc.  of  Manchester,  74 
N.  H.  445,  68  Atl.  872. 

Ohio. — The  power  exercised  by  coun- 
cils in  such  cases  is  political  in  charac- 
ter and  not  judicial  in  the  sense  that 
their  determination  of  the  question  who 
is  and  who  is  not  entitled  to  a  seat  in 
their  body  can  be  reviewed  by  a  court. 
Stearns  v.  Village  of  Wyoming,  53  Ohio 
St.  352,  41  N.  E.  578,  citing  State  v. 
Berry,  47  Ohio  St.  232,  24  N.  E.  266; 
State  V.   Harmon,   31   Ohio   St.  250. 

Virginia. — Section  160  of  the  Code 
provides  that  the  returns  of  election 
of  county,  corporation  and  district  offi- 
cers shall  be  subject  to  the  inquiry,  de- 
termination and  judgment  of  the  court 
of  the  county  or  corporation  wherein 
the  election  was  held  upon  the  com- 
plaint of  fifteen  or  more  qualified 
voters  of  such  county,  corporation  or 
district  of  an  undue  election  or  false 
return.  The  party  found  to  have  been 
elected  is  granted  a  certificate  of  elec- 
tion if  he  have  none,  or  if  the  court 
be  of  opinion  "that  there  has  been  no 
valid  election  of  any  person,  the  x'^'O" 
ceeding  shall  be  in  conformity  with 
section  106."  That  section  provides 
for  the  filling  of  vacancies  but  con- 
tains a  clause  especially  excepting  va- 
cancies in  a  corporation  office  where 
the  charter  of  such  corporation  pre- 
scribes the  mode  of  filling  such  vacancj'. 
Under  §1030  the  council  of  a  municipal 
corporation  has  power  to  judge  of  the 
election,  qualification  and  return  of  its 
members  and  to  fill  vacancies.  These 
sections  do  not  conflict  but  read  to- 
gether   give   the   court    jurisdiction    to 
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tional  limitations  upon  the  legislature  to  deprive  the  courts  of  con- 
current or  revisory  jurisdiction.*'* 


determine  contests  as  to  corporation 
officers  generally,  but  not  as  to  council- 
men.  As  to  them  the  common  council 
has  jurisdiction  to  determine.  So  man- 
damus will  not  lie  to  compel  the  county 
judge  to  hear  an  election  contest  con- 
cerning councilmen,  for  no  decision  of 
the  court  would  be  of  any  avail.  Its 
decree  determining  who  was  elected 
would  not  be  binding  upon  the  council. 
Its  decision  that  there  was  no  elec- 
tion and  so  the  office  was  vacant  can 
be  made  only  as  to  those  offices  which 
it  has  power  to  fill.  Mitchell  V.  Witt, 
98  Va.  459,  36  S.  E.  528. 

46.  Delaware. — In  State  v.  Wilming- 
ton City  Council,  3  Harr.  (Del.)  294, 
it  being  urged  that  the  city  council 
were  the  sole  judges  of  election  re- 
turns and  qualifications  of  the  officers 
of  the  municipality,  and  that  the  court 
had  no  jurisdiction  over  the  subject, 
the  court  said  that  both  in  this  coun- 
try and  in  England  "civil  corporations 
whether  public  or  private  are  subject 
to  the  general  law  of  the  land  and 
amenable  to  the  judicial  tribunals  for 
the  proper  exercise  of  their  powers. 
There  cannot,  therefore,  be  a 
doubt  as  to  the  authority  of  this  court 
to  correct  abuses  and  to  com- 
pel them  to  the  due  and  proper  exercise 
of  their  powers.  .  ,  .  By  an  ex- 
tension of  the  ancient  writ  of  man- 
damus a  remedy  has  been  provided  for 
persons  who  have  been  dul}'  elected 
to  offices  although  thej^  never  had  pos- 
session. Hence  mandamus  lies  to  ad- 
mit as  well  as  to  restore  a  pierson  to 
his  office  as  a  mayor,  alderman,  town 
clerk,  etc.  ^  .'  .  .  Under  this  gen- 
eral power  the  court  of  King's  Bench 
in  England  has  repeatedly  and  alway? 
exercised  the  right  to  issue  the  writ  o* 
mandamus  to  public  corporations  in 
cases  similar  to  the  present;  and  as  this 
court  has  the  same  powers  of  the  court 
of  King's  Bench,  which  cannot  be  tak- 
en away  but  by  express  exclusive  words 
we  have  no  doubt  of  our  jurisdiction  in 
the  case  before  the  court." 

In  Eash  v.  Allen  (Del.),  76  Atl.  370, 
it  was  urged  that  since  the  legislature, 
subsequent  to  the  decision  in  State  i\ 
Wilmington,  supra,  had  made  the  de- 
cision of  the  common  council  final  and 
conclusive  this  constituted  a  taking 
away  of  jurisdiction   "by   express    ex- 


clusive words,"  and  the  court  could  not 
review  the  council's  decision.  Man- 
damus was  not  asked  for,  but  the 
court  said:  "If  the  court  had  in  mind 
the  constitutional  authority  vested 
therein  they  must  have  meant  'express 
exclusive  words'  of  as  high  authority 
as  the  power  given,  to-wit,  of  the  Con- 
stitution." 

Oregon.— gwctre  whether  under  the 
constitution  the  courts  could  be  di- 
vested of  at  least  cumulative  power  to 
try  the  contest.  State  ex  rel.  Heath  v. 
Kraft,  18  Ore.  550,  23  Pac.  663.  See 
also  State  ex  rel.  Mahoney  v.  McKin- 
non,   8  Ore.  494. 

Tennessee.— Under  a  city  charter  "If 
the  election  of  any  city  officer  shall  be 
contested  the  contest  shall  be  heard  and 
determined  by  the  city  council  under 
such  rules  as  the  said  city  council 
shall  have  previously  established  for 
such  hearing"  there  is  no  review  by 
writ  of  error  or  appeal  because  not 
specially  provided  for  by  the  statute, 
but  certiorari  and  supersedeas  lies  to 
the  circuit  court  under  the  constitu- 
tional provision  (art.  1,  §17)  that  the 
courts  shall  be  open,  and  every  man 
having  an  injury  done  him  in  his  lauds, 
goods,  person  or  reputation  shall  have 
remedy  by  due  course  of  law.  While 
jurisdiction  may  be  vested  "in  county 
courts,  city  councils,  or  boards  of  com- 
nissioners  or  supervisors  and  quasi  ju- 
dicial powers  conferred  upon  them," 
they  are  not  courts  within  the  meaning 
of  this  provision,  "and  their  judg*^ 
nients  cannot  be  made  final  and  con- 
clusive of  the  rights,  of  litigants." 
Staples  V.  Brown,  113  Tenn.  tS39,  85 
S.  W.  254.  See  also  Taylor  v.  Carr 
(Tenn.),.  141  S.  W.  745,  where  same 
rule  was  applied  though  the  charter 
read   "sole  judge." 

The  circuit  courts  in  Tennessee  under 
the  code  (Shannon's  Code,  §§6063, 
6072)  have  "appellate  jurisdiction  of 
all  suits  and  actions  of  whatsoever  na- 
ture or  description  instituted  before 
any  inferior  jurisdiction  whether 
brought  before  them  by  appeal,  cer- 
tiorari, or  in  any  other  manner  pre- 
scribed by  law."  By  §§4853  and  4854 
certiorari  lies  where  such  inferior  tri- 
bunals have  "exceeded  the  jurisdiction 
conferred  or  is  acting  illegally,  when 
in    the   judgment   of    the    court,    there 
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Wliere  the  question  turns  upon  the  wording  of  the  statute  or  char- 
ter itself  it  has  been  said  that  the  mere  use  of  the  word  "final"  does 
not  show  that  the  jurisdiction  is  to  be  exclusive.*^  The  contrary  has 
been  held  as  to  "final  and  conclusive,"*^  and  as  to  "sole"  or  " ex- 
clusive ;"'*°  but  even  such  words  do  not  deprive  the  court  of  power 


is  no  other  plain,  speedy  or  adequate 
remedy"  and  "On  suggestion  of  di- 
minution; where  no  appeal  is  given; 
as  a  substitute  for  appeal;  instead  of 
audita  querela;  instead  of  a  writ  of 
error." 

"In  the  case  of  Crump  v.  Williams, 
decided  by  this  court  at  the  April  term, 
1910,  at  Jackson,  it  was  held  that  lan- 
guage in  the  charter  of  the  city  of 
Memphis  similar  to  the  last  section 
quoted  from  section  13,  supra,  did  not 
confer  exclusive  original  jurisdiction 
upon  the  city  authorities  to  dispose  of 
the  contest,  but  that  the  jurisdiction 
was  merely  cumulative  and  the  circuit 
court  had  original  jurisdiction."  The 
weight  of  authority  in  other  states  is 
to  the  same  effect.  Taylor  x>.  Carr 
(Tenn.),   141   S.   W.   745. 

Washington. — Tn  State  ex  rel.  Blake 
V.  Morris,  14  Wash.  262,  44  I'ac.  266, 
the  rule  was  followed  that  the  jurisdic- 
tion of  city  council  and  courts  was 
concurrent,  especially  since  the  Const., 
art.  4,  §6,  provides  that  "The  superior 
court  shall  also  have  original  jurisdic- 
tion in  all  cases  and  of  all  proceed- 
ings in  which  jurisdiction  shall  not 
have  been  by  law  vested  exclusively  in 
some  other  court."  This  was  reaffirmed 
in  State  ex  rel.  Hyland  v.  Peter,  21 
Wash.  243,  57  Pac.  814,  the  court  ex- 
pressly refusing  to  overrule  State  v. 
Morris,  supra,  saying:  "We  are  not 
satisfied  that  the  case  is  so  far  wrong 
in  principle  as  to  warrant  our  over- 
ruling it."  But  compare  State  ex  rel. 
Fawcett  v.  Superior  Court,  14  Wash. 
604,  45:  Pac.  23,  which  follows  Par- 
meter  v.  Bourne,  8  Wash.  45,  35  Pac. 
386,  757j  saying:  "We  think  the  al- 
most universal  rule  is  that  when  the 
legislature  has  acted  and  has  prescribed 
subjects  of  contest,  such  subjects  are 
to  the  exclusion  of  others." 

47.  In  Sterne  f.  Off,  149  Iowa  96, 
127  N.  W.  1038,  the  court  held  that  the 
provision  of  a  certain  charter  which 
says  the  decision  of  the  council  should 
be  final  did  not  apply  to  the  action 
of  the  council  when  considering  an  or- 
dinary contest.  Reviewing  various  pro- 
visions of  the  code  the  court  reaches 
the  conclusion  that  the  legislature  in- 
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tended  by  enacting  various  laws  re- 
specting contests  to  give  an  appeal 
from  the  city  council  to  the  district 
court.  The  case  of  Ex  parte  Strahl, 
16  Iowa  369,  is  said  to  determine  only 
that  the  council  of  a  city  could  hear 
contests  for  municipal  offices,  and  State 
V.  Funck,  17  Iowa  365,  held  the  coun- 
cil's power  to  judge  of  the  election  and 
qualification  of  its  own  members  did 
not  oust  the  court  of  jurisdiction  to 
try  the  title  in  a  proceeding  in  the 
nature   of  quo  warranto. 

48.  A  provision  "shall  judge  of  all 
election  returns  and  determine  con- 
tested elections  of  all  city  officers" 
(Municipal  Corporations  Act,  §860,  St., 
1883,  p.  269)  does  not  show  with  "un- 
equivocal certainty"  an  intent  to  di- 
vest the  superior  court  of  its  jurisdic- 
tion. McGregor  v.  Board  of  Trustees, 
159  Cal.  441,  114  Pac.  566,  following 
Dawson  v.  Superior  Court,  13  Cal.  App. 
582,  110  Pac.  479,  and  dislinguishing 
Carter  i\  Superior  Court,  138  Cal.  150, 
70  Pac.  1067,  which  holds  that  where 
a  provision  of  a  city  charter  reads  that 
the  decision  of  the  city  council  in  elec- 
tion contests  shall  be  "final  and  con- 
clusive," it  plainly  indicates  an  in- 
tention to  confer  exclusive  jurisdic- 
tion. See  also  Dudley  v.  Superior 
Court,  13   Cal.  App.  271,  110  Pac.  146. 

49.  Kirby's  Arkansas  Dig.  (1904) 
§5602  reads:  "They  (the  city  council) 
shall  be  the  judges  of  the  election  re- 
turns and  qualifications  of  their  own 
members."  In  Doherty  r.  Cripps,  82 
Ark.  529,  102  S.  W.  394,  the  court 
calls  attention  to  the  difference  be- 
tween this  language  and  that  of  the 
constitution  (art.  5,  §10):  "Each  house 
shall  be  the  sole  judge  of  the  qualifica- 
tions, returns  and  elections  of  its  own 
members,"  saying:  "The  Legislature 
evidently  did  not  intend  to  confer  upon 
the  council  the  right  to  judicially  deter- 
mine membership  in  that  body  but  lim- 
ited the  right  of  the  council  to  pass 
upon  the  face  of  the  returns  and  the 
qualifications  of  its  members.  .  ,  . 
A  fortiori,  when  the  power  is  limited 
to  the  election  returns  and  qualifica- 
tions, the  jurisdiction  of  courts  is  not 
ousted."       Compare     State    v.    Gates, 
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to  determine  the   question  of  the    common    council's    jurisdiction.^" 

Assuming  the  jurisdiction  of  the  council  to  be  exclusive  the  court 
may  compel  the  council  sitting  as  a  board  of  canvassers  to  perform 
its  duty.^^ 

3.  Right  To  Veto  Councirs  Finding.  —  The  mayor  cannot  through 
the  exercise  of  his  veto  power  annul  the  action  of  the  council  in 
determining  a  contest.''- 

D.  Jurisdiction  by  Consent.  —  1.  Not  Permissible.  —  Where  a 
matter  is  properly  cognizable  by  a  statutory  contest  board,  jurisdiction 
cannot  by  consent  be  conferred  on  some  other  tribunal.'^^ 

2.  Waiver  of  Jurisdiction.  —  In  election  contests  the  jurisdiction 
depends  upon  the  subject-matter  rather  than  the  person,  to  the  extent 
that  the  question  cannot  be  waived.^* 


supra.  See  also  People  v.  Londoner,  IS 
Colo.  303,  22  Pac.  764;  Kendell  v.  Cam- 
den, 47  N.  J.  L.  64. 

50.  The  determination  of  an  elec- 
tion contest  by  a  common  council  may 
be  reviewed  on  writ  of  certiorari  not- 
"wilhstanding  the  statute  giving  the 
common  council  the  power  to  deter- 
mine states  that  its  decision  "shaM 
be  final  and  conclusive."  These  words 
simply  mean  "that  the  action  and  de- 
cision of  the  council  shall  not  be  re- 
viewable so  far  as  the  merits  are  con- 
cerned. It  does  not  mean  that  it 
might   not   be  reviewed   to   the    extent 


damus  lies  to  compel  the  old  council  to 
canvass  the  returns  and  issue  the  cer- 
tificate. State  V.  Trimbell,  12  Wash. 
440,  41   Pac.  183. 

52.  Veto  Power  Not  Applicable. 
The  statute  made  the  city  council  the 
"final  judge  of  the  election  and  quali- 
fication of  its  members"  but  also  con- 
tained a  clause  giving  a  broad  veto 
power  to  the  mayor.  The  court  says: 
"In  a  contested  election  case,  as  in 
all  other  cases,  it  is  the  constitutional 
right  of  the  contestants  to  have  the 
issue  between  them  settled  by  judicial 
action;    and   of   this   right   they   cannot 


of  ascertaining  whether  the  council  had    be  lawfully  deprived  by  any  legislative 
jurisdiction,  had  acted  in  excess  of  its    enactment.     The  veto  power  is  not,  and 
--     -  .      -     .  ^  \\a.%  never  been  understood  to  be,  a  ju- 

dicial power.  To  all  intents  and  pur- 
poses, it  is  a  franchise  of  the  executive 
departments  alone,  and  may  be  exer- 
cised by  its  possessor  at  his  pleasure 
and  without  consent,  trial,  or  notice. 
The  adjudication,  of  legal  rights  in  this 
manner  cannot  be  tolerated  under  our 
system  of  government,  or  under  any 
other  in  which  there  has  not  been  a 
total  abolition  of  justice  and  funda- 
mental legal  principles."  Gate  t>.  Mar- 
tin, 70  N.  H.  135,  46  Atl.  54. 

53.  Hopkins  v.  Swift,  100  Ky.  14, 
37  S.  W.  155.  To  same  effect.  Baker  v. 
I^ntchell,  105  Tenn.  610,  59  S.  W.  137; 
Calverley  V.  Shank,  28  Tex.  Civ.  App. 
473,   67  S.  W.  434. 

54.  It  cannot  be  waived  or  con- 
ferred by  consent,  appearance,  plea  or 
answer.  Baker  v.  Mitchell,  105  Tenn. 
610,  59  S.  W.  137. 

One  does  not  waive  his  right  to  ques- 
tion the  jurisdiction  by  going  to  trial 
on  the  merits  where  he  first  made  time- 
ly objection  to  the  jurisdiction.     Con- 
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jurisdiction  or  exercised  the  same  con 
trary   to    law."      Thereupon    the    court 
decided  that  the   act  under  which   tue 
election  was  held  was  unconstitutional 
and  so  the  council  had  no  jurisdiction. 
Eash  V.  Allen   (Del.),  76  Atl.  370,  376. 
51.     "It    is   claimed    that,    since   the 
common  council  was  the  sole  judge  of 
the    election    and    qualification    of    its 
members,  the  court  has  no  jurisdiction 
to  control  its  action  in  determining  the 
result    of    the    election.      The    common 
council    which   assumed    to    act    as    the 
board  of  canvassers  of  the  election  was 
not    the    common   council   which   would 
finally  determine  as  to  the  election  and 
qualification  of  the  members  chosen  at 
said  election.  The  new  council  to  which 
they  were   elected  was   the   one   which 
would  finally   pass  upon   that  question, 
and  the  fact  that  the  result  as  certified 
by  the  canvassing  board  would  be  sub- 
ject to  revision  by  such  common  coun- 
cil could  have  no  effect  upon  the  duty 
of  the  canvassing  board  in  determining 
the  result  of  the  election."     So   man- 
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E.  Op  Statutory  Tribun.ils  To  Try  Contests.  —  1.  Power  of 
Legislature  To  Create  or  Designate.  —  Generally  the  constitutions 
give  the  legislature  power  to  designate  or  create  tribunals  to  try  elec- 
tion contests;  hence  the  extent  of  such  power  is  largely  a  matter  of 
construction  of  the  particular  provisions.^^ 


sidering  this  as  a  proceeding  in  which  1 
jurisdiction  of  tlie  i)erson  is  involved 
it  appears  appellee  made  such  objec- 
tion as  would  be  necessary  in  such 
case.  Of  course  want  of  jurisdiction 
of  the  subject-matter  may  be  raised 
at  any  time  during  the  trial.  Davidson 
V.  Johnson,  113  Ky.  202,  67  S.  W.  996. 
One  does  not  waive  his  right  to 
object  to  the  jurisdiction  of  a  board 
to  make  a  recount  by  the  fact  that  he 
has  petitioned  the  same  board  to  make 
a  recount  of  other  precincts  or  counties. 
Hilton  V.  Grand  Eapids  Common  Coun- 
cil, 112  Mich.  500,  70  N.  W.  1043; 
Belknap  v.  Board  of  Canvassers,  94 
Mich.  516,  54  N.  W.  376. 

As  to  waiver  of  right  to  contest  gen- 
erally, see  infra,  I,  J,  5. 

As  to  waiver  of  notice  by  appear- 
ance, see  infra,  I,  N,  10,  h, 

55.  Where  the  constitution  directs 
that  the  legislature  shall  provide  by 
law  the  mode  for  contesting  elections, 
and  in  pursuance  thereof  the  legisla- 
ture passes  an  act  designating  a  cer- 
tain tribunal,  the  act  does  not  stand 
upon  the  ordinary  footing  of  legislation 
but  is  as  conclusive  against  constitu- 
tional objections  as  the  constitution 
itself.  Glidewell  t\  Martin,  51  Ark. 
559,  11  S.  W.  882.  See  also  Govan 
V.  Jackson,   32   Ark.  553. 

The  constitution  provides:  "The  ju- 
dicial power  of  the  state  shall  be 
vested  in  one  Supreme  Court;  in  cir- 
cuit courts;  in  county  and  probate 
courts;  and  in  justices  of  the  peace. 
The  General  Assembly  may  also  vest 
such  jurisdiction  as  may  be  deemed 
necessary  in  municipal  corporation 
courts,  courts  of  common  pleas,  where 
'established;  and,  when  deemed  expedi- 
ent, may  establish  separate  courts  of 
chancery."  Subsequent  sections  de- 
fine the  jurisdiction  of  these  courts. 
In  Hester  p.  Bourland,  80  Ark.  145,  95 
S.  W.  992,  it  is  held  that  these  pro- 
visions authorize  three  classes  of  courts, 
corporation,  common  pleas  and  chan- 
cery. Chancery  courts  can  only  be 
vested  with  jurisdiction  of  matters  in 
equity.  "Election  contests  for  nomina- 
tions   are    not    matters    of    equity    and 
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have  never  been  so  considered;  and  the 
act  of  the  legislature  to  vest  chancery 
courts  with  jurisdiction  as  to  them  is 
unconstitutional  and  void."  Nor  can 
the  jurisdiction  be  conferred  under 
Const.,  art.  19,  §24,  providing:  "The 
General  Assembly  shall  provide  by  law 
the  mode  of  contesting  elections  in 
cases  not  specially  provided  for  in  this 
Constitution,"  for  this  has  reference 
only  to  elections  for  office  and  not 
for  nominations. 

Under  the  constitutional  provision, 
art.  II,  §6:  "All  laws  creating,  regu- 
lating, or  affecting  boards  of  officers 
charged  with  the  duty  of  registering 
voters,  or  of  distributing  ballots  at  the 
polls  to  voters,  or  of  receiving,  record- 
ing or  counting  votes  at  elections,  shall 
secure  equal  representation  of  the  two 
political  parties  which  at  the  general 
election  next  preceding  that  for  which 
such  boards  or  officers  are  to  serve, 
cast  the  highest  and  the  next  highest 
number  of  votes"  it  is  impossible  for 
the  legislature  to  authorize  a  recount 
or  recanvass  by  other  than  a  bi-par- 
tizan  board.  So  a  statute  providing  for 
such  recount  or  recanvass  before  a 
single  judge  is  unconstitutional.  It 
might,  however,  provide  some  tribunal 
to  try  the  title  to  office  and  could 
make  the  trial  before  it  as  summary  as 
it  wished,  save  that  it  must  preserve 
the  right  to  trial  by  jury.  Metz  v. 
Maddox,  189  N.  Y.  460,  82  N.  E.  507, 
reversing  121  App.  Div.  147,  105  N.  Y. 
Supp.  702,  and  120  App.  Div.  814,  105 
N.    Y.    Supp.    809. 

That  it  is  within  the  power  of  the 
legislature  to  provide  a  summary  rem- 
edy to  review  the  action  or  neglect  of 
inspectors  and  boards  under  the  pri- 
mary election  law,  see  Babbitt  f.  Gar- 
and,  89  App.  Div.  119,  85  N.  Y.  Supp. 
473.  See  also  Husch  v.  Parmigiani, 
106  N.  Y.  Supp.  1097. 

"In  reference  to  the  suggestion  as 
to  the  authority  of  the  court,  it  is 
only  necessary  to  say  that  the  Legis- 
lature has  regulated  the  conduct  of  pri- 
maries by  statute,  and  any  party  feel- 
ing himself  aggrieved  by  its  operation 
may  enlist  the  aid  of  the  court  in  con- 
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The  power  to  so  create  cannot  be  delegated  to  the  framers  of  a  city 
charter.^" 

Special  contest  tribunals  have  been  held  to  be  "courts"  to  all  in- 
tents and  purposes,  and  so  unconstitutional  under  a  provision  for- 
bidding the  creation  of  other  courts  than  those  provided  by  the  con- 
stitution," and  constitutional  under  a  provision  giving  power  to  create 


struing  it,  and,  besides  this,  the  act 
itself  (§11)  expressly  vests  such  author- 
ity in  the  court.-"  People  f.  Dooling, 
128  App.  Div.  1,  112  N.  Y.  Supp.  71, 
affirmed  in  193  N.  Y.  C04,  8G  N.  E. 
1130. 

Texas      Constitutional      Amendment. 
"Section  8  of  urticlc  5  of  the  constitu- 
tion so  amended  in  1891,  expressly  con- 
fers upon  the  district  court  jurisdiction 
'of    contested    elections,'     and     further 
provides    that    'said    court    shall    have 
general    original   jurisdiction     over     all 
causes    of    action    whatever    for    which 
a  remedy  or  jurisdiction  is  not  provided 
by  law   or   this  Constitution,   and   such 
other   jurisdiction,    original   and    appel- 
late,   as    may    be    provided    by    law.' 
It   is   insisted  by  respondents  that   the 
term    'contested    elections'    as    used    in 
this  section  of  the  Constitution  cannot 
be   construed   to   include   primary    elec- 
tion   contests    but    must    be    restricted 
to    the    contest    of    elections   by   which 
the    final    choice    of    the    people    for    a 
public   officer  or  measure  is  expressed. 
Prior  to  the  adoption  of  this 
amendment   to  our  Constitution   it   had 
been  held  by  our  Supreme  Court   .    .    . 
that    an    election    contest    being    in    its 
nature  political,  the  jurisdiction  to  de- 
cide   such    contests    was    not    conferred 
by   the    Constitution   upon   the    district 
court,  nor  was   the  Legislature  author- 
ized   under    the    Constitution    to    con- 
fer  such   jurisdiction   upon   that   court. 
To    meet    these    decisions    the    amend- 
ment  to    the   Constitution   before   men- 
tioned was   adopted,   and   it   cannot   be 
doubted    that    in   the   adoption    of    this 
amendment  the  people  intended  to  give 
to  the  district  court  the  power  or  juris- 
diction to  hear  and  determine  the  con- 
test of  any  public   election  held  under 
and   regulated   by   the   general   election 
statutes   of  this  state.     The   contest   of 
a    primary    election     held     under     the 
present   statutes  of  this  state  authoriz- 
ing and  governing  such  elections  is  in 
no    sense    more    of    a   political    or   non- 
judicial   question    than    the    contest    of 
a   general   election,   and   while   primary 
elections   were   not   authorised   by   law 


at-  the  time  the  amendment  to  the 
Constitution  was  adopted,  and  was  not 
in  the  minds  of  the  electors  when  they 
voted  for  the  said  amendment,  we  tiiink 
such  elections  are  clearly  included  in 
the  terms  of  the  amendment."  An- 
derson V.  Ashe  (Tex.  Civ.  App.),  130 
S.  W.  1044. 

The  cases  referred  to  were  Ex  parte 
"Whitlow,  59  Tex.  273  (involving  county 
seat  election  statutes  which  gave  an 
appeal  to  the  district  court)  ;  Ex  parte 
Towlcs,  48  Tex.  413,  and  Williamson 
V.  Lane,  52  Tex.  335  (wherein  a  statu- 
tory contest  for  an  office  was  involved). 
In  all  these  cases  it  was  held  that 
the  matter  of  contesting '  elections  is 
political  and  not  judicial  and  cannot 
be  conferred  on  the  judicial  depart- 
ment. 

In  Scarborough  v.  Eubank  (Tex.  Civ. 
App.),  52  S.  W.  569,  discussing  the 
same  amendment  the  court  says:  "The 
amendment  to  our  constitution  placed 
among  the  subjects  of  the  general  jur- 
isdiction of  our  district  courts  that  of 
contested  elections,  thereby  making  it 
a  matter  of  judicial  rather  than 
political  cognizance." 

56,  In  State  ex  rel.  Fawcett  v.  Su- 
perior Court,  14  Wash.  604,  45  Pac. 
23,  and  again  in  State  ex  rel.  Navin  v. 
Weir,  26  Wash.  501,  67  Pac.  226,  it  is 
held  that  under  the  legislative  grant 
of  power  to  enact  a  city  charter,  in  the 
absence  of  specific  authority  so  to  do, 
the  charter  cannot  create  a  tribunal 
to  hear  election  contests  of  city  of- 
fices. 

"The  Constitution  expressly  says 
that  election  contests  shall  be  tried  by 
courts  or  judges  designated  by  the 
General  Assembly  by  general  law.  This 
necessarily  negatives  the  existence  of 
any  such  authority  in  any  other  legis- 
lative body."  So  a  charter  convention 
though  created  by  a  general  law  can- 
not provide  for  election  contests  even 
as  to  matters  purely  municipal.  Wil- 
liams V.  People,  38  Colo.  497,  88  Pac. 
463. 

57.  So  where  a  new  constitution  pro- 
'vided:  "No  courts  save  those  provided 
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inferior  coiirts.^^  On  the  other  hand  the  functions  of  such  specially- 
created  tribunals  are  said  not  to  be  "judicial"  Avithin  the  inhibition 
of  the  constitution  against  the  exercise  of  the  functions  of  more 
than  one  department  by  the  same  person  ;=''  nor  are  such  functions 
judicial  to  the  extent  that  they  inherently  belong    to    the    courts.'"' 


for  in  this  Constitution,  shall  be  es- 
tablished," this  applies  to  "everything 
which  answers  the  description  of  a 
court,"  even  disrgarding  the  omission 
of  the  words  in  the  former  constitu- 
tion establishing  certain  courts  and 
providing  for  "such  inferior  courts  as 
the  Legislature  may  from  time  to  time 
ordain  and  establish;"  the  legislature 
cannot  create  an  election  contest  board, 
notwithstanding  that  prior  to  the  adop- 
tion of  the  new  constitution,  "minis- 
terial election  officers  had,  without 
question,  from  the  beginning  of  the  gov- 
ernment of  Kentucky,  been  permitted 
to  exercise  functions  at  least  quasi 
judicial."  Nor  is  this  power  to  be 
implied  from  the  section  of  the  consti- 
tution. "Except  as  otherwise  herein 
expressly  provided,  the  general  assem- 
bly shall  have  power  to  provide  by  gen- 
eral law  for  the  manner  of  voting,  for 
ascertaining  the  result  of  elections  and 
making  due  returns  thereof,  for  issuing 
certificates  or  commissions  to  all  per- 
sons entitled  thereto,  and  for  the  trial 
of  contested  elections."  Pratt  V. 
Breckinridge,  112  Ky.  1,  65  S.  W.  136, 
66  S.  W.  405,  overruling  Sweeney  v. 
Coulter,  109  Ky.  295,  58  S.  W.  784; 
Poyntz  v.  Shackleford,  107  Ky.  546, 
54  S.  W.  855;  Purnell  v.  Mann,  105 
Ky.  87,  48  S.  W.  407,  49  S.  W.  346, 
50   S.   W.   264. 

58.  The  legislature  is  not  deprived 
of  power  to  give  city  councils  author- 
ity to  try  election  contests  by  that 
clause  of  the  constitution  which  says 
"the  judicial  power  of  the  state  shall 
be.  vested  in  the  su^jreme  court,  dis- 
trict court,  probate  court,  justice  of 
the.  peace  and  such  other  courts  in- 
ferior to  the  supreme  court  as  may  be 
provided  by  law."  Though  the  city 
council  is  not  in  name  or  fact  a  court 
it  is  pro  tanto  a  court  when  sitting 
to  hear  such  contest.  Anthony  v,  Hal- 
derman,  7  Kan.  37. 

59.  The  act  of  the  legislature  creat- 
ing a  special  tribunal  for  the  hearing 
of  election  contests  and  making  the 
judge  of  the  superior  court  the  presid- 
ing officer  of  such  tribunal  is  not  vio- 
lative  of  the   constitution.     The   ques- 
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tions  whicli  may  arise  in  such  contests 
may  "involve  the  exercise  of  a  ju- 
dicial function,  but  it  was  such  a  func- 
tion as  might  have  been  exercised  by 
any  other  person  or  officer  to  whom  it 
might  have  been  referred."  Johnson  v. 
Jackson,  99  Ga.  389,  27  S.  E.  734,  ex- 
plaining language  used  in  Carter  v. 
Janes,  96  Ga.  280,  23  S.  E.  201,  in 
which  "the  inference  might  be  drawn 
that  this  court  intended  to  say  that 
the  duty  imposed  upon  the  circuit 
judge  was  in  no  sense  of  a  judicial 
character."  What  was  intended  was 
to  say  that  the  judge  "was  not  re- 
quired to  deal  with  the  subject  in  his 
capacity  as  judge  of  the  superior  court, 
not  intending  to  say  that  he  might 
not,  in  passing  upon  these  matters,  be 
discharging   a    judicial    function." 

The  duty  of  hearing  election  con- 
tests regarding  location  of  county  seat 
is  one  which  pertains  largely  to  mat- 
ters of  political  interest  and  may  prop- 
erly be  exercised  by  an  executive  of- 
ficer of  the  government.  The  duty  is 
not  a  "judicial  function"  within  the 
meaning  of  those  terms  as  used  in  the 
constitution  providing  that  the  legis- 
lative, judicial  and  executive  powers 
shall  l3e  kept  separate  and  distinct  and 
forbidding  persons  discharging  the  du- 
ties of  the  one  from  exercising  the 
functions  of  the  other.  Bowen  v.  Clif- 
ton, 105   Ga.  459,  31   S.  E.   147. 

A  statute  creating  a  tribunal  con- 
sisting of  the  attorney-general,  secre- 
tary of  state  and  auditor  of  state  is 
not  unconstitutional  as  conferring  judi- 
cial power  on  executive  officers.  "Ab- 
solute isolation"  is  not  required.  Allen 
v.  Burrow,  69  Kan.  812,  77  Pac.  555; 
Miller  v.  Clark,  62  Kan.  278,  62  Pae. 
664. 

60.  The  Idaho  constitution  provides 
(art.  5,  §20):  "The  district  courts 
have  original  jurisdiction  in  all  cases 
both  at  law  and  equity."  Session 
Laws,  1899,  p.  33,  §124,  gives  the  su- 
preme court  jurisdiction  of  the  contests 
of  election  of  certain  named  officers. 
At  the  time  of  the  adoption  of  the 
constitution  the  election  contest  stat- 
utes then  in  force   designated  such  as 
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The  mere  fact  that  some  of  the  questions  which  may  arise  may  in- 
volve the  construction  of  the  constitution  is  not  objectionable  as  de- 
priving the  courts  of  jurisdiction.**^ 

The  right  to  appoint  such  tribunals  has  been  denied  as  unwarranted 
interference  with  the  appointive  power  of  the  executive.'^'  That  the 
legislature  might  create  a  special  tribunal  does  not  negative  the  right 
to  delegate  such  power  to  the  courts."^ 


a  "special  proceeding  of  a  civil  na- 
ture." Nor  was  the  proceeding  at 
that  time  recognized  as  a  common-law 
right.  Nor  is  an  election  contest 
strictly  judicial  in  its  character  so  as 
to  inherently  fall  to  the  courts  upon 
its  creation.  It  follows  the  legisla- 
ture may  designate  or  establish  a 
board,  body  or  tribunal  to  hear  such 
contests  and  the  statute  is  constitu- 
tional. Toncray  v.  Budge,  14  Idaho 
621,  95  Pac.  26. 

The  statutory  provisions  giving  city 
councils  the  power  of  judging  of  the 
elections  of  the  city  officials  do  not  con- 
flict with  the  constitutional  declaration 
that  judicial  power  shall  be  vested  in 
certain  courts.  McGregor  r.  Board  of 
Trustees,  159  Cal.  441,  114  Pac.  566, 
citing  Carter  v.  Superior  Court,  138 
Cal.  150,  70  Pac.  1067. 

Appointing  a  special  tribunal  to  set- 
tle nomination  disputes  is  not  uncon- 
stitutional as  depriving  the  courts  of 
jurisdiction.  Allen  v.  Burrow,  69  Kan. 
812,  77  Pac.  555;  Miller  v.  Clark,  62 
Kan.  278,  62  Pac.  664.  Compare  Sima 
V.   Daniels,   57   Kan.   552,   46  Pac.   952. 

61.  The  mere  fact  that  the  legisla- 
ture in  creating  a  special  tribunal  to 
hear  election  contests  gives  it  power 
to  pass  upon  the  eligibility  of  contestee 
and  hence  constitutional  questions  which 
may  arise  is  not  of  itself  improper  as 
taking  away  from  the  courts  such 
power.  Without  expressing  any  opin- 
ion as  to  the  finality  or  conclusiveness 
of  the  determination  of  a  constitutional 
ineligibility  the  right  to  have  such  de- 
termined by  the  courts  is  preserved 
under  the  provisions  for  testing  the 
question  by  information  in  the  nature 
of  quo  ivarranto.  Toncray  v.  Budge,  14 
Idaho  621,  95  Pac.  26. 

62.  In  Pratt  v.  Breckinridge,  112 
Ky.  1,  65  8.  W.  136,  66  S.  W.  405, 
it  was  held  that  under  the  constitu- 
tional provision  forbidding  any  person 
being  of  one  department  of  the  govern- 
meut    from     esercisiug     "any     power 


properly  belonging  to  either  of  tho 
others"  the  legislature  could  not  ap- 
point or  elect  members  of  a  state  board 
of  contest,  for,  "While  the  three  com- 
missioners provided  for  in  this  act  are 
both  executive  and  judicial  officers, 
tliey  are  not  in  any  sense  legislative. 
They  perform  executive  functions  in 
appointing  to  and  removing  from  office 
and  in  canvassing  the  returns  and  judi- 
cial functions  in  deciding  contests. 
But  they  perform  no  functions  con- 
nected with  the  legislature."  The  ap- 
pointive power  is  exclusively  in  the 
executive.  Overruling  Sweeny  v.  Coul- 
ter, 109  Ky.  295,  58  S.  W.  784;  Poyntz 
r.  Shackelford,  107  Ky.  546,  54  S.  W. 
855;  Purnell  v.  Mann,  105  Ky.  87,  48 
S.  W.  407,  49  S.  W.  346,  50  S.  W.  264. 

63.  Arkansas  Const.,  art.  19,  §24, 
provides:  "The  general  assembly  shall 
provide  by  law  the  mode  of  contesting 
elections  in  cases  not  specifically  pro- 
vided for  in  this  constitution."  Art. 
7,  §52,  reads:  "That  in  all  cases  of 
contest  for  any  county,  township  or 
municipal  office,  an  appeal  shall  lie,  at 
the  instance  of  the  party  aggrieved, 
from  any  inferior  board,  council,  or 
tribunal  to  the  circuit  court,  in  the 
same  terms  and  conditions  on  which 
appeals  may  be  granted  to  the  circuit 
court  in  other  cases;  and  on  such  ap- 
peals the  case  shall  be  tried  de  novo." 
Construing  these  sections  together  they 
mean  that  "if  the  legislature  shall  pro- 
vide an  'inferior  board,  council  or  tri- 
bunal, as  the  place  of  contest  for  such 
offices,  an  appeal  shall  lie  therefrom 
to  the  circuit  court.'  It  does  not  mean 
as  contended  that  the  legislature  can- 
not authorize  a  trial  in  the  first  in- 
stance in  the  circuit  court,  but  must 
provide  an  inferior  tribunal  for  the 
original  hearing."  Sumpter  v.  Duffie, 
80  Ark.  369,  97  S.  W.  435.  See  also 
Patton  V.  Coates,  41  Ark.   111. 

Grant  of  power  to  establish  court 
does  not  forbid  the  extension  of  such 
authority  to  the  probate  judge.  Steele 
V.  Martin,  6  Kan.  430. 
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2.  Determination  as  to  Whether  Special  Tribunal  Has  Been 
Created.  —  Usually  the  statutes  conferring  jurisdiction  have  been  held 
to  create  a  special  tribunal,"*  even  where  a  particular  judge  has  been 
named. "^  But  where  the  matter  is  delegated  to  a  court  it  is  considered 
as  conferring  a  special  jurisdiction  rather  than  as  creating  a  new 
tribunal."** 

3.  How  Far  Provisions  Are  Self-Executory.  —  Since  constitutional 
and  statutory  provisions  granting  jurisdiction  to  hear  contests  are  not 
self-executory,  no  jurisdiction  attaches  where  no  method  of  procedure 
is  provided,"^  or  where  the  only  procedure  given  is  by  reference  to  an 
unconstitutional  statute,"^  or  by  reference  to  a  statute  the  procedure  of 
which  is  largely  inappropriate."'' 

The  statute  is  not  made  nugatory  simply  because  the  procedure  is 
not  full  and  complete/*'  and  it  has  even  been  said  that  a  court  to 


64.  Under  the  code  provisions  by 
which  election  contests  are  heard  by  a 
tribunal  consisting  of  one  member 
chosen  by  the  contestor,  one  by  the 
contestee  and  a  third  by  the  governor 
of  the  state,  such  tribunal  is  a  subor- 
dinate branch  of  the  legislative  depart- 
ment, not  of  the  judicial  branch  of  the 
government,  though  it  is  sometimes 
spoken  of  in  the  statute  as  a  court  and 
performs  judicial  functions.  McWhorter 
V.  Dorr,  57  W.  Va.  608,  50  S.  E.  838. 

Under  a  city  charter  providing  that 
the  city  council  "shall  be  the  judge 
of  the  elections  and  returns  and  quali- 
fications of  its  members,  and  of  all 
members  of  the  corporation,"  the  coun- 
cil is  made  a  special  tribunal,  a  court 
of  limited  and  special  jurisdiction,  au- 
thorized by  special  procedure  therein 
prescribed  to  hear  contests  of  the  elec- 
tion of  city  officers,  including  members 
of  the  city  council.  Eash  V.  Allen 
(Del.),  76  Atl.  370. 

65.  The  statutes  conferring  juris- 
diction upon  the  chancellor  of  the  di- 
vision in  which  the  circuit  is  situated 
to  try  contested  elections  for  circuit 
and  other  judges  does  not  confer  juris- 
diction upon  the  chancery  court,  but 
merely  creates  a  special  tribunal.  Har- 
mon V.  Tyler,  ll2  Tenn.  8,  83  S.  W. 
1041,  following  Wade  v.  Murry,  2  Sneed 
(Tenn.)  50.  See  also  Shields  v.  Davis, 
103  Tenn.  538,  53  S.  W.  948. 

66.  Anderson  v.  Levely,  58  Md.  192. 

67.  So  under  a  constitutional  provi- 
sion giving  the  governor  power  to  de- 
termine contested  election  cases.  Nor 
can  the  court  confer  any  power  upon 
him,    or    prescribe    rules    by    which    hS 
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may  proceed,  even  on  his  request. 
Groome  v.  Gwinn,  43  Md.  572. 

So  as  to  the  jurisdiction  of  the  city 
council  to  hear  election  contests  of  its 
own  members,  where  it  has  failed  to 
establish  rules  or  methods  of  conduct- 
ing such  contest.  Taylor  v.  Carr 
(Tenn.),  141  S.  W.  745. 

Where  a  statute  provides  no  proced- 
ure for  an  election  contest,  the  contest 
is  neither  a  civil  suit  or  a  cause,  and 
is  therefore  not  triable  under  the  com- 
mon-law or  statutory  rules  of  procedure 
governing  such  suits.  Odell  v.  Whar- 
ton, 87  Tex.  173,  27  S.  W.  123.  See 
also  Cauthron  f.  Murphy  (Tex.  Civ. 
App.),  130  S.  W.  671. 

68.  Odell  V.  Wharton,  87  Tex.  173, 
27  S.  W.  123. 

69.  While  an  act  relating  to  an  elec- 
tion to  determine  whether  stock  shall 
be  permitted  to  run  at  large  is  not 
unconstitutional  because  it  provides  for 
a  contest  "in  the  same  manner  before 
the  probate  judge  as  contests  of  elec- 
tion of  constable  are  held  before  said 
probate  court,"  it  is  ineffective  be- 
cause so  much  of  that  law  is  inappro- 
priate. For  instance,  a  summons  must 
be  issued  to  the  party  whose  election 
is  contested.  In  the  stock  law  matter 
there  is  no  one  to  whom  such  summons 
can  be  directed.  Beason  v.  Shaw,  148 
Ala.   544,   42   So.  611. 

70.  The  statute  in  question  fixed 
the  venue,  the  time  for  commencing, 
and  the  essentials  of  contestant's  plead- 
ing; provided  for  service  of  notice  on 
contestee  of  the  filing  of  the  contest, 
a  statement  of  the  grounds  and  notice 
of    time    of   hearing;    it    also    provided 
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whom  the  legislature  has  given  jurisdiction  should  adopt  such  pro- 
cedure as  is  necessary  to  render  the  grant  of  power  effective/^  and 
that  any  procedure  may  be  adopted  which  preserves  notice  and  a 
hearing.^^ 

4.  Organization  of  Contest  Court.  —  Under  a  statute  providing  for 
the  organization  of  a  special  contest  court  it  is  contemplated  that  such 
a  court  will  be  organized  for  each  separate  contest.'^ 

Failure  of  members  of  such  court  to  take  a  required  oath  on  the 
first  day  of  the  meeting  does  not  affect  the  court's  jurisdiction,'^*  nor 
does  the  non-appearance  of  one  of  the  members/'^  nor  the  expiration 
of  the  term  of  office  of  one  who  is  a  member  of  the  court  by  virtue 
thereof.^« 

F.  Disqualification  of  Judge  or  Tribunal.  —  The  ordinary  rules 
of  disqualification  because  of  prejudice  or  interest,  according  to  the 
weight  of  opinion,  do  not  apply  to  judges  or  tribunals  having  power 
to  try  election  contests." 


for  summoning  of  witnesses  and  for 
examination  of  the  ballots.  The  only 
omissions  were  as  to  rules  of  evidence 
and  provisions  for  filing  of  pleadings 
by  contestee  and  amendment  of  the 
pleadings.  Under  the  statutes  the  com- 
mon-law rules  of  evidence  are  applica- 
ble to  any  character  of  case  or  cause 
of  action  which  any  court  is  given 
jurisdiction  to  hear  and  determine. 
The  contestee  is  not  required  to  file 
any  answer,  and  judgment  cannot  be 
taken  by  default,  so  his  rights  are  not 
jeopardized  by  the  failure  to  provide 
for  filing  and  for  amendment.  Ander- 
son V.  Ashe  (Tex.  Civ.  App.),  130  S,  W. 
1044. 

71.  A  contest  was  one  under  the 
direct  primary  law  and  the  court  sug- 
gested that  the  procedure  applicable 
to  contests  under  the  general  election 
law  might  easily  be  adapted  thereto. 
Whaley  v.  Bayer,  99  Minn.  397,  99  N. 
W.  596,  820. 

That  a  statute  providing  for  a  con- 
test under  the  direct  primary  system 
does  not  provide  a  procedure  does  not 
affect  its  validity;  especially  since  the 
statute  (Eem.  &  Bal.  Code,  §69)  pro- 
vides that  whenever  jurisdiction  is  con- 
ferred by  constitution  or  statute  upon 
a  court  or  judicial  ofHce  "the  means 
to  carry  it  into  effect  are  also  given," 
and  "if  the  course  of  procedure  be  not 
specifically  pointed  out  by  statute,  any 
suitable  process,  or  mode  of  procedure, 
may  be  adopted  which  may  appear  most 
conformable  to  this  code."  State  ex 
rel.  McAvoy  v.  Gilliam,  60  Wash.  420, 
111  Pac.  401. 


72.  McGregor  v.  Board  of  Trustees, 
159  Cal.  441,  114  Pac.  566, 

73.  "The  court  to  be  organized  for 
the  trial  of  contested  elections  is  not 
of  a  permanent  character.  There  is 
no  fixed  tenure  or  term,  nor  is  it  cre- 
ated to  try  all  contests  which  may 
arise  during  the  term  of  the  probate 
judge  nor  during  any  other  definite 
period  of  time.  It  is  only  called  into 
existence  when  a  contest  is  instituted 
by  the  filing  of  the  verified  statement 
and  bond  at  the  times  and  in  the  man- 
ner provided  by  statute."  Balcom  V. 
Peacock.  59  Kan.  136,  52  Pac.  76. 

74.  Steele  v.  Martin,  6  Kan.  430, 
where  the  oath  was  regularly  taken 
before  the  court  commenced  upon  the 
actual  hearing. 

75.  The  decision  of  the  other  mem- 
bers constituting  a  majority  of  the 
court  is  as  effectual.  Balcom  v.  Pea- 
cock, 59  Kan.  136,  52  Pac.  76;  Norton 
V.  Graham,  7  Kan.  166, 

76.  Under  a  statute  making  the  pro- 
bate judge  one  of  the  members  of  a 
court  organized  to  hear  a  contest,  he 
is  such  member  by  virtue  of  his  office, 
and  a  change  in  that  office  does  not 
work  a  dissolution  of  the  contest  court 
nor  compel  rehearings  on  preliminary 
motions.  The  trial  of  the  merits  not 
having  been  begun  before  the  new 
judge  takes  office,  it  becomes  his  duty 
to  sit  with  the  persons  appointed  and 
hear  the  controversy.  Balcom  V.  Pea- 
cock, 59  Kan.  136,  52  Pac.  76. 

77.  So  as  to  members  of  a  state 
central  committee  given  power  to  de- 
cide questions  as  to  the  rights  of  rival 
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Where  the  judge  is  himself  accused  of  being  a  party  to  the  fraud 
or  irregularity  complained  of,  he  will  not  be  permitted  to  act;^^  but 
mere  boasts  of  influence  over  the  judge  are  not  sufficient  to  disqualify 
him.^^ 


factions  or  delegates.  This  not  only 
on  the  ground  that  they  are  not  dis- 
qualified by  common-law  rules  as  to 
judicial  officers,  but,  being  a  mere 
administrative  body,  not  a  court  in 
any  sense,  none  of  the  rules  disqualify- 
ing judges  or  jurors  have  any  applica- 
tion. State  ex  rel.  Cook  v.  Houser,  122 
Wis.   534,  100   N.  W.   964. 

A  commissioner  is  not  disqualified 
to  sit  in  an  election  contest  simply  be- 
cause he  is  interested  in  the  questions 
■which  will  arise  by  virtue  of  the  fact 
that  he  was  himself  a  candidate  at  the 
same  election.  That  a  judge  may  be 
interested  in  the  same  question  of  law 
does  not  disqualify  him  in  any  case. 
But  in  election  contests,  the  legislature 
having  made  one  the  sole  judge  of  the 
contest,  he  cannot  decline  to  act  from 
any  sense  of  delicacy  as  a  judge  may 
in  ordinary  cases.  The  legislature 
makes  no  provision  for  substituting 
another  commissioner  for  an  interested 
one  or  for  transferring  the  case  to  an- 
other tribunal,  or  any  other  mode  of 
hearing  when  a  commissioner  is  inter- 
ested. Hence  for  the  commissioner  to 
refuse  to  act  is  a  denial  of  justice  to 
the  contestant.  Stafford  V.  Mingo 
County  Court,  58  W.  Va.  88,  51  S.  E.  2. 
Contra. — Com'pare  Pratt  v.  Breckin- 
ridge, 112  Ky.  1,  65  S.  W.  136,  66  S. 
W.  405,  where  one  reason  suggested 
against  the  constitutionality  of  a  stat- 
ute providing  for  a  state  board  of  con- 
test is  that  they  are  clothed  with_ arbi- 
trary power  from  which  there  is  no 
escape  by  right  of  appeal,  no  matter 
how  prejudiced  the  members  may  be. 
See  also  Sweeny  v.  Coulter,  109  Ky, 
295,  58  S.  W.  784,  where  it  was  held 
that  an  expressed  opinion  by  the  mem- 
bers of  the  board  as  to  the  merits  of 
a  contest  and  a  showing  of  prejudice 
would  not  affect  their  jurisdiction,  they 
having  decided  they  were  not  disquali- 
fied to  act. 

Where  a  contest  involves  the  title 
to  the  seat  of  a  minority  of  the  mem- 
bers of  the  council  the  proceedings 
must  be  under  the  section  of  the  stat- 
ute (Ky.  St.,  1903,  §2771)  providing 
for  the  hearing  of  such  contests  before 


the  council;  but  where  the  contest  in- 
volves the  title  to  each  seat  it  must 
be  conducted  under  the  statutes  relat- 
ing to  contests  generally.  "It  never 
was  the  intention  of  the  lawmakers 
that  one  should  be  the  judge  of  his 
own  election."  Scholl  v.  Bell,  125  Ky. 
750,  102  S.  W.  248,  citing  Orr  v.  Kevil, 
124  Ky.  720,  100  S.  W.  314,  30  Ky. 
L.  Eep.  761;  Bates  v.  Crumbaugh,  114 
Ky.  447,  71  S.  W.  75. 

78.  As  where  the  judge  before  whom 
the  contest  is  to  be  tried  is  one  of  the 
parties  having  custody  of  the  ballot 
boxes,  and  one  of  the  allegations  of 
contestee's  answer  is  that  the  ballot 
boxes  have  been  tampered  with.  Nord- 
loh  V.  Packard,  45  Colo.  515,  101  Pac. 
787. 

Where  the  judge  who  is  to  try  the 
election  contest  is  himself  accused  of 
having  been  a  party  to  a  fraudulent 
conspiracy  whereby  proper  ballots  were 
not  furnished  electors  which  contestee 
claims  resulted  in  a  loss  to  himself,  the 
judge  is  disqualified  to  try  the  pro- 
ceedings, not  because  he  was  himself 
a  candidate  for  re-election  at  the  same 
election  and  notwithstanding  he  has 
no  interest  in  the  particular  office  being 
contested.  Ner  need  the  court  con- 
sider how  effectual  the  scheme  may 
have  been  in  depriving  contestee  of 
votes.  But  the  matter  coming  up  on 
demurrer  to  contestee's  petition  for  a 
mandamus  to  the  judge  to  require  him 
to  certify  his  incompetency  to  try  the 
contest  the  court  must  assume  the  alle- 
gations to  be  true  for  the  purposes  of 
determining  this  matter.  Proof  of  the 
allegations  "would  expose  the  judge 
to  public  censure  and  involve  him  in 
the  commission  of  an  indictable  and 
impeachment  breach  of  official  duty 
...  he  must  sit  in  judgment  upon 
the  motive  and  effect  of  his  own  al- 
leged aberration  from  the  course  of 
official  duty."  Bryce  v.  Burke  (Ala.), 
55  So.  635. 

79.  It  not  appearing  that  the  judge 
in  any  manner  authorized  or  approved 
such  statements.  Browning  f.  Lovett, 
29   Ky.  L.  Kep.  692,  94  S.  W.  661. 
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The  fact  that  a  candidate,  as  a  member  of  a  committee,  passed  upon 
his  own  case,  does  not  forfeit  his    rights    to    the    office    involved.*" 

Waiver  of  Objection.  —  The  ordinary  rule  applies  that  disqualification 
goes  to  the  jurisdiction  and  must  be  promptly  raised.^^ 

A  judge  may  of  his  own  motion  make  arrangements  with  another  judge 
to  hold  court  in  his  place  where  he  feels  himself  disqualified  to  act.^^ 

G.  Expiration  op  Term  of  Office  of  Judge.  —  Where  tlie  term  of 
a  judge,  who  is  hearing  a  contest,  expires  before  the  hearing  is  finished, 
the  contest  does  not  fail  because  thereof, ^'^  but  the  matter  should  be 
heard  de  novo  by  his  successor  in  office.^* 


80.  Madere  v.  Sellers,  120  La.  812, 
45  So.  735,  saying:  "Whilst  we  do 
not  wish  to  be  understood  as  approving 
plaintiff's  course  in  the  matter,  we 
have  no  authority  for  decreeing  any 
such  forfeiture  as  a  consequence  of 
it."  The  court  says  it  would  not  exer- 
cise such  power  in  the  present  case 
if  it  had  it  because  of  a  committee 
of  six  all  but  one  were  directly  inter- 
ested, having  been  candidates  at  the 
election  and  that  one  was  the  father 
of  defendant. 

81.  It  must  be  raised  before  appear- 
ance to  the  merits  or  submission  of 
preliminary  motions.  Pace  V.  Eeed, 
138  Ky.  605,  128  S.  W.  891. 

Waiting  thirty  days  after  knowledge 
of  alleged  remarks  of  judge  showing 
he  was  prejudiced  held  to  waive  right 
to  change  of  venue  because  thereof. 
Nicholls  V.  Barrick,  27  Colo.  432,  62 
Pac.  202. 

82.  In  Savage  v.  Umphres  (Tex.  Civ. 
App.),  131  S.  W.  291,  it  was  held  that 
under  statutes  reciting  that  certain 
contested  elections  should  "be  tried 
by  the  district  court  in  the  county 
where  the  election  was  held,"  and  that 
"the  district  court  of  the  county  in 
which  such  election  has  been  held  shall 
have  original  and  exclusive  jurisdic- 
tion of  all  suits  to  contest  such  elec- 
tion," the  jurisdiction  is  given  to  the 
court  and  not  to  the  judge  thereof. 
So  where  he  feels  himself  disqualified 
to  act  he  is  acting  within  his  powers 
in  arranging  for  an  exchange  of  dis- 
tricts with  another  judge,  especially  in 
view  of  the  constitutional  provision 
(art.  5,  §11),  which  reads:  "The  dis- 
trict judges  may  exchange  districts  or 
hold  courts  for  each  other  when  they 
may  deem  it  expedient,  and  shall  do 
so  when  required  by  law." 

What  judge  shall  act  where  the  judge 
is   disqualified  is   a   matter   to  be   de- 


termined by  the  statute.  A  statute 
provided:  "Contested  elections  of  sen- 
ators .  .  .  shall  be  tried  and  deter- 
mined by  the  court  of  common  pleas 
of  the  county  where  the  person  re- 
turned as  such  shall  reside.  ...  In 
any  case  where  by  reason  of  incom- 
petency or  disability  to  act,  there  shall 
be  no  law  judge  of  the  district  in 
which  any  contest  shall  arise,  present 
and  able  as  well  as  qualified  to  act, 
the  judge,  learned  in  the  law,  residing 
nearest  the  court  house  of  the  county 
in  which,  by  the  provisions  of  this  act, 
the  trial  of  any  such  case  is  required 
to  be  had  .  .  .  shall  preside."  Eead- 
ing  these  provisions  together,  the  near- 
est judge  should  preside  and  not  an- 
other judge  of  another  county  in  the 
same  senatorial  district.  The  word 
"district"  in  the  act  means  judicial 
district.  Cumberland  County  v.  Trick- 
ett,  107  Pa.  118. 

83.  Clanton  v.  Eyan,  14  Colo.  419, 
24  Pac.  258,  approved  in  Nordloh  v. 
Packard,  45  Colo.  515,  101  Pac.  787. 

84.  The  provision  of  the  statute  for 
the  preservation  of  the  testimony  is 
for  the  purpose  of  reference  on  review 
or  further  proceedings.  It  is  not  in- 
tended to  make  a  different  rule  from 
that  in  other  civil  cases.  The  matter 
is  controlled  by  the  further  provision 
that  "the  trial  of  such  causes  shall  be 
conducted  according  to  the  rules  and 
practice  of  the  county  court  in  other 
cases."  Clanton  v.  Eyan,  14  Colo.  419, 
24  Pac.  258.  See  also  Nordloh  v.  Pack- 
ard, 45   Colo.   515,   101   Pac.   787. 

However,  where  such  judge  is  merely 
one  of  a  contest  court,  his  successor 
simply  takes  his  place,  and  the  proceed- 
ings go  on  without  interruption.  The 
court  is  not  dissolved  thereby.  The 
successor  in  office  takes  his  place  as 
to  hearing  on  the  merits  not  yet  begun, 
and   preliminary   matters   need   not   be 
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H.  Res  Judicata.  —  Wliere  the  matter  has  been  fully  adjudicated 
in  a  tribunal  having  concurrent  jurisdiction  it  is  res  judicata.^^  On 
refusal  to  take  jurisdiction  the  dismissal  is  without  prejudice  to  bring- 
ing the  same  in  the  proper  tribunal.®^ 

Decisions  by  election  boards  on  canvass  or  recount,  are  not  such 
decisions  as  bar  proceedings  in  court.^^ 

After  voluntary  dismissal  one  may    bring    further    proceedings.^' 

The  court  may  retain  jurisdiction  and  settle  a  controversy  because 
of  the  public  interests  involved,  even  where  it  might  be  justified  in 
refusing  to  hear  petitioners  because  of  a  former  judgment  involving 
the  same  subject-matter.^^ 


gone  over.  The  rule  is  that  a  majority 
of  the  court  may  decide.  Balcom  v. 
Peacock,  59  Kan.  136,  52  Pac.  76, 

85.  Where  the  matter  had  been  be- 
fore the  senate  and  it  was  contended 
that  there  had  been  no  decision  on  its 
merits,  but  only  a  dismissal  for  want 
of  a  sufficiently  specific  statement  of 
ground  of  contest,  the  court  said  the 
dismissal  was  analogous  to  the  sustain- 
ing of  a  demurrer  to  a  petition  in  an 
ordinary  action  on  the  ground  that 
same  does  not  state  a  cause  of  action. 
The  court  has  at  best  only  concurrent 
jurisdiction.  Hence  the  decision 
"should  here  be  regarded  as  a  final 
determination  of  the  questions  involved 
in  that  decision."  Yeager  v.  Aikman, 
80  Kan.  656,  103  Pac.  132. 

Having  been  heard  in  the  statutory 
tribunal  the  matter  cannot  be  brought 
before  this  court  as  an  original  matter 
in  quo  warranto,  but  only  on  petition 
in  error  after  the  same  has  been  acted 
upon  in  the  district  court.  Norton  V. 
Graham,   7   Kan.   166. 

Compare  State  ex  rel.  Smith  v.  Ander- 
son, 26  Fla.  240,  8  So.  1,  where  the 
court  refused  to  decide  whether  the 
decision  of  a  city  council  barred  pro- 
ceedings in  the  nature  of  quo  warranto^ 
as  relator  was  not  a  party  thereto. 
See  also  State  ex  rel.  Blake  v.  Morris, 
14  Wash.  262,  44  Pac.  266,  where  the 
proceedings  before  the  council  were 
defective  in  that  the  council  had  not 
provided  any  procedure. 

That  the  court  refused  to  pass  upon 
a  question  in  the  proceeding  in  which 
it  was  presented  does  not  prevent  its 
considering  same  in  another  and  ap- 
propriate proceeding.  In  a  previous 
decision  the  court  refused  to  pass  upon 
the  question  of  ineligibility  in  a  con- 
test case.  This  would  not  bar  the 
bringing  of  the  question  up  in  an  ac- 
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tion  to  have  the  party  removed  from 
office  as  a  usurper.  Wilson  V.  Tye,  126 
Ky.  34,  102  S.  W.  856. 

86.  Where  the  contest  was  brought 
under  a  statute  in  terms  giving  the 
supreme  court  jurisdiction  but  that 
court  refused  to  take  such  jurisdiction, 
the  contest  was  dismissed  without  prej- 
udice to  taking  same  in  the  proper 
tribunal.  In  re  Snyder,  158  Cal.  218, 
110  Pac.  820. 

87.  Election  commissioners  holding 
a  recount  under  the  statute  have  only 
the  power  of  the  judges  of  election 
in  the  first  instance,  and  while  their 
findings  are  conclusive  in  collateral  pro- 
ceedings, they  may  be  inquired  into 
and  corrected  by  contest  proceedings 
in  the  courts.  Freeman  V.  Lazarus,  61 
Ark.  247,  32  S.  W.  680. 

The  declaration  of  the  result  of  an 
election  by  the  board  composed  of 
mayor  and  aldermen,  met  as  a  board 
of  supervisors  "to  declare  who  are 
mayor  and  aldermen,"  is  not  res  adju- 
dicata  in  respect  to  the  right  of  one 
to  contest  the  title  to  the  office.  Ham 
r.  State,  156  Ala.  645,  47  So.  126,  fol- 
lowing Echols  V.  State  ex  rel.  Dunbar, 
56  Ala.  131. 

88.  State  ex  rel.  Smith  v.  Anderson, 
26  Fla.  240,  8  So.  1.  See  generally 
the  title  "Dismissal,  Discontinuance 
and  Nonsuit." 

As  in  other  cases  a  voluntary  dis- 
missal by  contestor  does  not  amount 
to  an  adjudication  on  the  merits.  Vigil 
V.  Garcia,  36  Colo.  430,  87  Pac.  543. 

89.  In  a  contested  county  seat  elec- 
tion case  the  court  in  State  V.  Langlie, 
5  N.  D.  594,  67  N.  W.  958,  referred 
to  a  former  decision  on  the  same 
county  seat  matter  (Edmonds  r.  Her- 
brandson,  2  N.  D.  270,  50  N.  W.  970), 
and  said:  "We  prefer  to  meet  the 
issues   in    the    case   before    us    on    the, 
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I.  What  Is  the  Proper  Remedy.  —  1.  Quo  Warranto  as  Affected 
by  Statutory  Remedy.  —  Some  of  the  states  by  their  statutes  recognize 
both  quo  warranto  and  a  statutory  contest,  and  define  the  scope  of 
each.^** 


merits  to  the  end  that  citizens  of  the 
county  may  not  feel  that  their  interests 
have  been  trifled  with  by  other  citizens 
who  instituted  and  controlled  the  other 
suit."  The  pleadings  and  proceedings 
had  been  such  that  certain  issues  had 
not  been  tried  and  there  had  not  been 
a  final  judgment  thereon. 

90.  Alaiiama. — The  code  in  the  chap- 
ter providing  for  statutory  quo  tiiar- 
ranio  (§5464)  recites:  "The  validity 
of  no  election,  which  may  be  contested 
under  this  code,  can  be  tried  under 
the  provisions  of  this  chapter."  This 
section  does  not  mean  that  the  courts 
by  quo  warranto  cannot  determine 
whether  an  election  was  wholly  unau- 
thorized or  void,  but  only  that  "the 
manner  of  conducting  or  ordering  same, 
or  of  canvassing  the  returns  are  ques- 
tions that  cannot  be  gone  into  in  quo 
warranto,  if  the  statute  authorizes  a 
contest  of  the  election."  Mizell  V. 
State  ex  rel.  Gresham  (Ala.),  55  So. 
884. 

The  statutory  remedy  is  only  cumu- 
lative and  does  not  do  away  with  the 
old  remedy  by  quo  warranto,  unless  ex- 
pressly or  impliedly  taken  away  by 
the  statute.  State  v.  Elliott,  117  Ala. 
150,  23  So.  124;  Parks  v.  State,  100 
Ala.  634,  13   So.  756. 

California. — "There  are  two  separate 
and  distinct  methods  provided  in  the 
Code  of  Civil  Procedure  to  test  the 
title  to  an  office.  The  first  is  by  pro- 
ceedings in  the  nature  of  quo  warranto 
against  any  person  who  usurps  or  in- 
trudes into  a  public  office  (Code  Civ. 
Proc,  §§802,  810).  .  .  .  The  second 
is  by  contesting  the  election  as  pro- 
vided in  the  Code  of  Civil  Procedure, 
sections  1111  to  1127."  Powers  v. 
Hitchcock,  129  Cal.  325,  61  Pac.  1076. 

That  the  contestee  has  not  qualified 
does  not  compel  contestant  to  bring 
quo  warranto  rather  than  statutory  con- 
test proceedings.  Sweeny  v.  Adams, 
141   Cal.  558,  75  Pac.  182. 

Georgia. — A  candidate  claiming  that 
his  opponent  is  occupying  the  office 
without  any  right  may  bring  quo  war- 
ranto to  oust  him  the  same  as  any  other 
citizen.  But  if  he  wishes  to  gain  his 
OWE  induction  into  office  by  means  of 


going  behind  the  returns  and  establish- 
ing his  own  right  to  the  office,  then  he 
must  avail  himself  of  the  statutory 
remedy  by  contest.  Hathcock  v.  Mc- 
Gonirk,   119   Ga.   973,   47   S.   E.   563. 

Defeated  candidates  may  institute 
quo  warranto  proceedings  the  same  as 
any  other  citizens  where  their  purpose 
is  to  declare  the  election  void.  They 
could  not  gain  anything  by  contesting 
the  election.  Howell  f.  Pate,  119  Ga. 
537,  46  S.  E.  667.  To  same  effect, 
Davis  V.  City  Council  of  Dawson,  90 
Ga.  817,  17  S.  E.  110. 

In  Idaho  two  remedies  are  provided 
for  reaching  the  ineligibility  of  a 
person  to  hold  office.  One  by  contest 
(under  Sess.  Laws,  1899,  p.  60),  read- 
ing: "The  election  of  any  person  to 
any  public  office  .  .  .  may  be  con- 
tested .  .  .  when  the  incumbent  was 
not  eligible  to  the  office  at  the  time 
of  the  election."  The  other  by  in- 
formation in  the  nature  of  quo  war- 
ranto (Rev.  St.,  §§4612,  4619).  These 
statutes  differ  by  their  terms  in  re- 
spect to  who  may  bring  same.  The 
contest  may  be  only  by  an  elector  of 
the  state,  county  or  district  in  which 
the  officer  was  elected.  The  informa- 
tion must  be  prosecuted  in  the  name 
of  the  people  and  on  relation  of  the 
attorney-general  or  county  attorney, 
with  a  special  clause  giving  the  person 
"rightfully  entitled  to  an  office"  a 
right  to  bring  the  action  in  his  own 
name.  "Another  distinction  to  be 
noted  between  these  two  provisions  is 
that  a  contest  is  directed  toward  facts 
and  conditions  that  exist  at  the  time 
of  the  election  of  the  incumbent  or  that 
transpired  at  the  election  itself.  On 
the  other  hand,  the  statutes  providing 
for  information  against  usurpers  and 
intruders  into  office  have  reference  to 
conditions  that  exist  at  the  time  the 
action  is  brought."  Toncray  v.  Budge, 
14  Idaho  621,  95  Pac.  26. 

Iowa. — §1198  of  the  code  says  that 
an  election  "may  be  contested"  for 
certain  reasons.  The  balance  of  the 
chapter  provides  for  the  court  and  pro- 
cedure when  such  a  contest  is  insti- 
tuted. But  neither  the  code  nor  the 
constitution    provide    that    this    is    tl» 
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In  the  absence  of  statutory  enactment  it  is  clear  that  the  question  turns 
upon  whether  the  statutory  remedy  affords  an  adequate  substitute.^^ 


only  remedy,  nor  can  such  be  inferred 
from  any  of  the  provisions,  §4313 
clearly  confers  upon  the  courts  power 
to  determine  such  contests  in  a  pro- 
ceeding in  the  nature  of  quo  warranto. 
This  would  be  nugatory  if  the  remedy 
by  contest  is  exclusive.  It  is  therefore 
apparent  that  the  legislature  has  left  a 
choice  of  remedies  for  contestants. 
Haverstock  v.  Aylesworth,  113  la.  378, 
85  N.  W.  634. 

In  Kentucky,  if  one  is  not  eligible 
'I  under  the  constitution,  a  cer- 
tificate of  election  cannot  make  his 
election  lawful,  and  the  right  of  such 
an  incumbent  to  hold  the  ofEce  may 
be  questioned  at  any  time.  ...  If 
constitutionally  eligible  and  he  is  given 
a  certificate  of  his  election  by  the 
proper  authorities  his  right  to  the  of- 
fice cannot  be  collaterally  questioned 
or  placed  in  issue  upon  the  ground  that 
fraudulent  or  illegal  votes  were  cast 
for  him.  This  must  be  determined  by 
the  contesting  board."  Stine  v.  Berry, 
96  Ky.  63,  27  S.  W.  809,  followed  in 
Scholl  V.  Bell,  125  Ky.  750,  1U2  S.  W. 
248. 

Louisiana.  —  The  statutory  contest 
and  proceedings  to  test  the  title  to 
office  are  materially  different.  The  one 
is  brought  to  test  the  regularity  of  an 
election,  begins  before  the  party  is 
inducted  into  office  and  is  brought  by 
electors.  The  other  is  a  proceeding  by 
the  state  against  a  person  claiming  to 
hold  an  office  by  virtue  of  an  election 
or  appointment,  and  the  party  who  may 
claim  to  be  entitled  to  the  office  need 
not  be  joined  therein.  Duson  V.  Thomp 
son,  32  La.  Ann.  861. 

Montana. — "Where  two  sections  pro- 
viding for  contesting  the  right  of  a 
person  to  hold  an  office  were  passed  at 
the  same  session  of  the  legislature,  ef- 
fect should  be  given  to  each  if  pos- 
sible, and  that  the  proper  construction 
of  the  statutes  heretofore  referred  to 
is  that  the  remedy  of  quo  tvarranto  is 
concurrent  with  the  right  to  institute 
an  election  contest."  The  sections  re- 
ferred to  are  2010,  providing  for  an 
election  contest  and  1414,  giving  a 
right  to  proceed  by  quo  warranto. 
State  V.  Fransham,  19  Mont.  273,  48 
Pac.    1. 

New  Jersey. — Two  methods  only  are 
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open  for  a  person  claiming  an  office  for 
which  another  holds  a  certificate  of 
elections — first,  proceeding  by  way  of 
contest  under  §162  of  the  Election  Act; 
or,  second,  proceedings  by  quo  war- 
ranto in  the  supreme  court  to  oust  the 
incumbent  from  the  office.  The  stat- 
ute as  to  contesting  elections  gives  a 
clear  remedy  before  the  person  de- 
clared elected  takes  his  seat,  and  quo 
warranto  afterward.  Kehoe  v.  Stag- 
meier,  70  N.  J.  L.  175,  56  Atl.  252, 
affirmed,  71  N.  J.  L.  342,  59  Atl.  1117. 

The  contest  proceedings  are  not  a 
substitute  for  quo  warranto.  Conger  v. 
Convery,  52  N.  J.  L.  417,  20  Atl.  166, 
affirmed,  53  N.  J.  L.  658,  24  Atl.  1002, 
followed  in  Darling  i\  Murphy,  70  N. 
J.  L.  435,  57  Atl.  263. 

See  generally  the  title  "Quo  War- 
ranto." 

91.  Connecticut.— The  decision  of 
the  judge  in  a  contested  election  case 
under  the  statute  providing  "such 
judge  shall  thereupon  hear  and  deter- 
mine said  petition  and  his  decision 
thereon  shall  be  conclusive"  (Rev.  St., 
1902,  §1823),  precludes  proceedings  by 
writ  of  quo  warranto.  The  latter  being 
a  prerogative  writ,  when  the  legisla- 
ture created  the  statutory  remedy  the 
state  voluntarily  parted  with  its  right 
to  be  heard  by  such  writ,  or  by  prose- 
cutions in  the  nature  of  such  writ. 
State  ex  rel.  Andrew  v.  Lewis,  51  Conn. 
113. 

Illinois. — "We  presume  these  enact- 
ments do  not  deprive  the  circuit  courts 
of  the  power  to  hear  and  determine 
cases  of  quo  loarranto  or  mandamus,  but 
we  apprehend  a  contest  heard  and  de- 
cided by  a  court  under  the  statute  could 
be  pleaded  in  bar  of  such  a  proceed- 
ing." Linegar  v.  Eittenhouse,  94  111. 
208. 

Kansas. — A  proceeding  in  quo  war- 
ranto will  not  lie  where  there  is  another 
plain  and  adequate  remedv.  Yeager  v. 
Aikman,  80  Kan.  656.  103  Pac.  132; 
Tarbox  v.  Sughrue,  36  Kan.  225,  12 
Pac.   935. 

Quo  warranto  will  lie  notwithstand- 
ing the  statutory  contest  when  such 
contest  does  not  provide  for  the  re- 
moval of  the  contestee  from  office. 
Tarbox  v.  Sughrue,  36  Kan.  225,  12 
Pac.   935. 
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This  question  arises  frequently  where  eligibility  or  qualification  is 
questioned  since  many  contest  statutes  do  not  make  these  grounds  for 
contest."^ 


Minnesota. — "It  is  the  settled  rule 
of  this  court  that  a  writ  of  quo  war- 
ranto will  not  issue  where  the  law  fur- 
nishes another  remedy,  except  in  spe- 
cial cases  where  it  appears  that  public 
interests  require  that  the  writ  issue 
out  of  this  court.  ...  So  far  as 
it  appears  from  the  petition,  this  case 
is  simply  a  proposed  contest  between 
the  relator  and  the  respondent  as  to 
the  title  of  office  of  aldermen.  It  does 
not  appear  from  the  petition  that  this 
contest  involves  such  public  interests 
as  to  bring  the  case  within  the  excep- 
tion to  the  rule.  If  the  relator  believes 
that  he  is  entitled  to  the  office  he  has 
a  remedy  in  the  district  court."  State 
V.  Moriarty,  82  Minn.  68,  84  N.  W. 
495.  See  also  State  v.  Gates,  35  Minn. 
385,  28  N.  W.  927;  State  v.  Dowlan, 
33  Minn.  536,  24  N.  W.  188. 

Missouri.  —  In  State  v.  Boss  (Mo. 
App.),  143  S.  W.  502,  the  court  says: 
"Our  conclusion  is  that  the  remedy  by 
contest  was  provided  for  the  purpose 
of  permitting  those  interested  to  reach 
questions  touching  the  regularity  of 
the  election  and  the  correctness  of  the 
declared  result  that  could  not  be 
reached  in  the  other  proceedings,  and 
that  there  was  no  intention  by  the  en- 
actment of  that  law  to  exclude  any 
other   remedy  then   open." 

New  Mexico. — The  statutory  pro- 
ceeding while  in  some  respects  similar 
to  the  action  of  quo  warranto  does  not 
supersede  it.  Gonzales  v.  Gallegos,  10 
N.  M.  372,  62  Pac.  1103;  Bull  v.  South- 
wick,  2  N.  M.  321. 

In  Ohio,  though  the  constitution 
(art.  4,  §2)  gives  the  supreme  and  dis- 
trict courts  original  jurisdiction  in  quo 
warranto,  art.  2,  §21,  confers  power  on 
the  general  assembly  to  "determine 
by  law  before  what  authority  and  in 
what  manner  the  trial  of  contested  elec- 
tions shall  be  conducted."  In  State 
ex  rel.  Grisell  v.  Marlow,  15  Ohio  St. 
114,  it  was  held  that  these  constitu- 
tional provisions  must  be  read  togeth- 
er, and  where  the  assembly  had  passed 
a  law  prescribing  a  remedy  that  rem- 
edy is  exclusive.  This  was  approved  in 
State  V.  McLain,  58  Ohio  St.  313,  50 
N.  E.  907,  and  in  State  ex  rel.  Figley 
V.  Conser,  24  Ohio  C.  C.  270,  the  con- 


verse was  held;  that  if  the  assembly  in 
any  given  case  had  not  provided  a 
remedy  "this  ancient  proceeding  in 
quo  tvarranto"  may  be  brought.  But 
compare  State  v.  Wright,  56  Ohio  St. 
540,  47  N.  E.  569,  where  demurrer  to 
petition  for  quo  tvarranto  was  sustained 
the  jury  of  freeholders  appointed  to 
hear  the  contest  having  rendered  an 
incomplete  decision  and  adjourned,  and 
the  time  for  a  new  contest  having  ex- 
pired. The  court  said  there  was  no 
remedy. 

Pennsylvania. — The  statutory  remedy 
is  a  substitute  for  quo  warranto.  Com. 
V.  Henszey,  81  (2)  Pa.  101;  Com.  v. 
Leech,  44  Pa.  332;  Com.  v.  Baxter,  35 
Pa.  263. 

It  cannot  be  urged  that  common- 
wealth is  not  bound  by  the  statutory 
remedy,  and,  hence,  qiio  warranto  lies. 
We  do  not  follow  the  English  rule  that 
the  sovereign  is  not  bound  if  not  named. 
Besides,  the  subject-matter  is  one  in 
which  the  commonwealth  is  the  chief 
party  in  interest.  Com.  v.  Garrigues, 
28  Pa.  9. 

Utah. — Where  incumbent's  right  is 
questioned  on  grounds  not  within  the 
statutory  proceedings  the  remedy  is  by 
quo  warranto.  Pavne  v.  Hodgson,  34 
Utah  269,  97  Pac.  'l32. 

Virginia. — "We  are  not  called  upon 
to  say  what  is  the  full  extent  of  the 
powers  of  the  court  in  cases  of  con- 
tested election,  nor  whether  the  statu- 
tory remedy  is  exclusive  of  the  remedy 
by  quo  warranto  or  mandamus.  But 
this  we  may  properly  say,  that  the 
court  may  exercise  all  such  powers  con- 
sistently with  the  rules  and  principles 
of  law  as  may  be  necessary  to  render 
its  jurisdiction  effectual,  and  that  there 
is  no  necessity  to  resort  to  any  other 
proceeding  to  oust  an  incumbent  whose 
title  has  been  adjudged  bad."  Ex  parte 
Ellyson,  20  Gratt.  (Va.)  10. 

92.  Eligibility  cannot  be  determined 
in  election  contest  proceedings  but  only 
who  has  been  elected.  Quo  warranto  is 
the  remedy  to  test  eligibility.  Edg- 
comb  V.  Wylie,  248  111.  602,  94  N.  E. 
107;  Dileher  v.  Schorik,  207  111.  528, 
69  N.  E.  807. 

In  Wilson  V.  Tye,  122  Ky.  508,  92 
S.   W.   295,  the  court  says  that  under 
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It  has  been  held  that  merely  conferring  jurisdiction  by  constitutional 
amendment  does  not    take    away    the    remedy    by    quo    warranto.^^ 

2.  Mandamus  as  Affected  by  Statutory  Remedy.  —  In  so  far  as  it 
might  be  used  to  try  the  title  to  office  mandamus  is  superseded  by  the 
more  adequate  statutory  remedy,"^  except  where  expressly  preserved 
by  the  statute.^^    But  the  remedy  by  mandamus  remains    to   compel 


the  former  method  of  procedure  be- 
fore a  board  of  contest  eligibility  to 
the  office  could  be  made  a  ground  of 
contest  but  under  the  present  statute 
providing  for  contest  before  the  court 
that  ground  was  not  mentioned.  It  fol- 
lows that  the  legislative  intent  must 
have  been  to  leave  eligibility  "to  a 
diflPerent  or  other  mode  of  procedure." 
Quoted  and  followed  in  Nichols  v.  Pen- 
nington (Ky.),  118  S.  W.  382. 

For  rule  under  the  former  statute, 
see  Grimstead  v.   Scott,  82   Ky.   88. 

"The  proper  scope  of  this  action  does 
not  go  so  far  as  that  one  private  citi- 
zen may  be  allowed  to  raise  the  ques- 
tion whether  a  public  officer  has  aban- 
doned his  office."  It  is  limited  strictly 
to  the  determination  of  who  was  elect- 
ed. So,  question  of  whether  one  has 
disqualified  himself  by  leaving  the  dis- 
trict for  which  he  was  elected  or  had 
by  the  changing  of  territorial  lines  be- 
come a  resident  of  another  district  can- 
not be  determined  herein.  Adams  v. 
Eoberts,   119   Ky.   364,   83   S.   W.   1035. 

93.  The  constitutional  amendment 
conferring  power  on  the  district  courts 
to  try  contested  election  cases  enlarged 
its  jurisdiction  and  did  not  limit  its 
power  to  determine  the  same  question 
by  any  other  existing  mode  of  proced- 
ure. Gray  v.  State,  92  Tex.  396,  49 
S.  W.  217,  on  certification  from  19 
Tex.   Civ.  App.   521,  49   S.  W.   699. 

94*  "An,  attempted  correction  by 
mandamus  of  erroneous  acts  of  offi- 
cers whom  the  law  employs  in  the  hold- 
ing of  elections,  or  in  the  ascertain- 
ment and  declaration  of  their  results, 
when  those  acts  may  all  be  fully  ex- 
amined into  upon  appeal,  would,  it  is 
believed,  be  without  the  sanction  of 
a  precedent  in  the  judicial  history  of 
the  state."  State  ex  rel.  Ingerson  v. 
Berry,  14  Ohio  St.  315,  322.  See  also 
State  ex  rel.  Wetmore  v.  Stewart,  26 
Ohio   St.  216. 

In  State  ex  rel.  Clark  v.  Smith,  104 
Mo.  661,  16  S.  W.  503,  the  court  says: 
"The  remedy  by  contest  accomplishes 
through  one  plain,  practical,  summary 
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proceeding  all  that  is  necessary  to  do 
full  and  complete  justice  between  the 
parties,  much  of  which  could  not  be 
accomplished    by    mandamus    alone." 

The  proceeding  was  mandamus  to 
compel  the  canvassing  board  to  count 
certain  votes  shown  by  the  tally  sheets 
to  have  been  cast  for  relator  but  not 
included  in  the  official  return.  The  su- 
preme court  held  that  the  canvassing 
board  was  clothed  only  with  ministerial 
powers  and  could  not  go  behind  the  re- 
turns. "The  ballots  themselves,  if 
properly  preserved,  may  be  appealed  to, 
to  impeach  the  official  returns  and  to 
establish  the  true  vote.  But  this  appeal 
is  not  to  election  officers  charged  only 
with  ministerial  duties,  but  to  the  dis- 
trict court,  which  is  expressly  clothed 
with  complete  authority  to  determine 
such  contests.  The  remedy  provided  for 
challenging  the  result  of  an  election, 
which  is  claimed  to  be  incorrectly  de- 
termined by  the  election  officers,  is  by 
a  contest  instituted  in  the  district  court 
under  the  provision  of  §563  (Kev., 
1905,  §688)  and  succeeding  sections.  The 
remedy  is  ample,  and  this  court  while 
regretting  the  apparent  hardship  of  this 
particular  case,  declines  by  judicial  fiat 
to  confer  upon  canvassing  boards  a 
power  which  the  legislature  has  not 
given."  State  v.  McKenzie,  10  N. 
D.  132,  86  N.  W.  231. 
See  generally  the  title  "Mandamus." 
95.  Mandamus  to  compel  the  county 
officers  to  move  lies  to  contest  the  valid- 
ity of  a  county  seat  election.  While 
Comp.  Laws,  §§1494-1498  (Rev.  Code, 
1905,  §694,  et  seq.)  provides  for  a  pro- 
ceeding to  contest  such  elections  which 
is  both  adequate  and  speedy,  "the 
same  act  which  created  this  new  reme- 
dy in  terms  perpetuated  the  existing 
remedy  of  mandamus  in  such  cases. 
Section  11  of  this  act  (chapter  54, 
Laws  1885)  being  secion  1499,  Comp. 
Laws  (Rev.  Code,  1905,  §698)  provides 
that  'this  act  shall  not  be  construed 
to  affect  any  of  the  remedies  or  rights 
of  action  or  proceedings  provided  for 
in  the  Code  of  Civil  Procedure.'      Man- 
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election  officers  to  act,®®  or  to  o])tain  possession  of  the  office  after  the 
title  has  been  adjudged  in  relator.^^ 

3.  Quo  Warranto  or  Mandamus  as  Proper  Remedy  To  Try  Title.«« 
The  writ  of  quo  warranto  is  specially  adapted  to  trying  the  title  to 
office,®^  but  though  it  ousts  the  illegal  occupant  it  does  not  induct  the 
rightful  officer.^  From  this  fact  grew  up  the  practice  of  using  man- 
damus as  the  writ  to  try  the  title,  a  procedure  now  sanctioned  in  but 
few  jurisdictions.^ 


damus  is  one  of  such  remedies."    State 
V.  Langlie,  5  N.  D.  594,  67  N.  W.  958. 

96.  Wright  V.  Board  of  County 
Comrs.,  27  Nev.  33,  71  Pac.  145. 

The  provision  of  the  statute  (Ky. 
St.,  1903,  §2567)  that  "contestants  or 
contestees  shall  have  the  right  to  ap- 
peal from  the  decision  of  the  board  to 
the  circuit  court  of  the  county  where 
the  contest  is  pending  in  the  same  way 
as  appeals  are  taken  from  the  quarter- 
ly court  to  the  circuit  court.  An  ap- 
peal may  also  be  taken  from  the  cir- 
cuit court  to  the  court  of  appeals,"  is 
not  affected  by  the  rule  that  mandamus 
may  be  resorted  to,  to  compel  the 
board  to  act.  DeHaven  v.  Bowner,  125 
Ky.  800,  102  S.  W.  306. 

97.  "In  this  state  the  writ,  and  in- 
formation in  the  nature  of  quo  warranto 
are  abolished  by  statute  and  the  same 
enactment  provides  that  'the  reme- 
dies formerly  attainable  by  the  writ  of 
.  .  .  quo  warranto  may  be  obtained 
by  civil  actions.'  Comp.  Laws,  §§5345, 
5348,  et  seq.  (Eev.  Code,  1905,  §7349). 
Another  statute  makes  provision  for 
the  statutory  contest  in  the  district 
court,  which  contest  is  available  to 
candidates  or  others  desiring  a  judicial 
determination  of  a  disputed  right  or 
title  to  a  county  office.  Comp.  Laws, 
§§1489,  1501  (Kev.  Code,  §§688,  et 
seq.)  ...  It  appears,  therefore, 
that,  under  statutory  enactments  exist- 
ing in  this  state,  ample  provision  is 
made  for  a  trial  of  a  disputed  title  to 
an  office.  A  careful  perusal  of  these 
statutes  will  also  disclose  the  fact  that 
none  of  them  furnish  a  speedy  remedy, 
or  any  remedy,  whereby  a  claimant  to 
an  office  can  compel  an  incumbent  to 
vacate  possession  and  surrender  the 
books  and  papers  to  a  claimant.  .  .  . 
It  would  seem  that  the  title  to  an 
office  ought  not  to  be  tried  in  a  sum- 
mary proceeding,  like  mandamus,  in  a 
state  where  ample  provisions  are  made 
to  determine  such  questions  with  great- 


er deliberation  in  proceedings  other 
than  mandamus.  It  seems  reasonable, 
also,  to  suppose  that  inasmuch  as  pos- 
session cannot  be  obtained  as  a  result 
of  the  litigation  involving  the  title  un- 
der either  of  the  statutory  modes  pre- 
scribed for  that  purpose,  mandamus — • 
the  ancient  remedy — is  still  available 
for  that  purpose."  Butler  v.  Galla- 
han,  4  N.  D.  481,  61  N.  W.  1025. 

98.  Compare,  also,  the  articles  on 
"Mandamus;"    "Quo  Warranto." 

99.  State  v.  Bulkeley,  61  Conn.  287, 
23  Atl.  186;  State  ex  rel.  Smith  v.  An- 
derson, 26  Fla.  240,  8  So.  1. 

In  the  absence  of  code  provisions  giv- 
ing a  special  statutory  remedy.  Cole- 
man V.  Kerr,  33  Mont.  198,  83  Pac. 
393. 

Where  one  declared  elected  to  an  of- 
fice has  resigned  before  the  contest  is 
begun  the  proper  remedy  is  quo  war- 
ranto against  the  person  appointed  in 
his  place.  Statutory  contest  proceedings 
against  the  person  elected  can  avail 
nothing.  Judgment  against  him  would 
leave  the  court  powerless  to  turn  out 
the  appointee.  On  the  other  hand,  in 
quo  warranto  judgment  of  ouster  can  be 
given  if  it  be  found  the  petitioner  was 
elected,  for  then  there  was  no  vacancy 
to  be  filled  and  the  appointee  is  with- 
out title.  Eafferty  v.  McGowan,  136 
111.  620,  27  N.  E.  194. 

1.  State  ex  rel.  Oakey  v.  Fowler,  66 
Conn.  294,  33  Atl.  1005,  32  Atl.  162, 
citing  Phelan  V.  Walsh,  62  Conn.  260, 
25  Atl.   1. 

2.  Connecticut. — "We  are  satisfied 
both  on  principle  and  by  the  great 
weight  of  authority  bearing  upon  this 
subject,  that  mandamus  will  not  lie 
to  determine  the  title  of  an  incumbent 
to  an  office,  the  functions  of  which  he 
is  exercising  as  an  officer  de  facto. 
Resort  must  be  had  to  an  information 
in  the  nature  of  a  writ  of  quo  war- 
ranto to  determine  whether  he  is  an 
officer  de  jure  or  not.    Therefore,  while 
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that  question  remains  undecided  man- 
damus will  not  lie  to  prevent  his  ex- 
ercising the  functions  of  the  office." 
Duane  v.  McDonald,  41  Conn.  517.  This 
case  disapproves  the  contrary  doctrine 
said  to  be  held  in  Maryland  and  Massa- 
chusetts based  on  the  theory  that  man- 
damus will  be  more  speedy  since  after 
the  judgment  of  ouster  in  the  quo  ivar- 
ranto  it  may  be  necessary  to  bring 
further  proceedings  by  mandamus 
to  enforce  the  judgment  of  oust- 
er. The  court  says:  "When  the  title 
of  an  incumbent  of  an  office  is  fully 
heard  and  determined  against  him, 
there  is  no  more  reason  to  apprehend 
that  he  will  refuse  to  acquiesce  in  the 
judgment  of  ouster,  than  there  is  that 
he  will  disregard  the  decisions  of 
courts  in  any  other  class  of  cases,  and 
it  seems  to  us  a  departure  from  the 
ordinary  course  of  judicial  proceedings 
to  make  an  exception  in  cases  of  quo 
warranto.  Through  all  the  course  of  the 
common  law,  proceedings  by  mandamus 
and  by  quo  warranto  have  been  kept 
distinct  from  each  other,  each  adapted 
to  and  employed  for  its  special  pur- 
pose. This  rule  has  not  been  departed 
from,  we  believe,  except  in  the  two 
states  referred  to  and  there  for  rea- 
sons that  do  not  satisfy  us.  We  see 
no  necessity  for  extending  the  com- 
mon-law remedy  of  mandamus  beyond 
its  original  and  well-established  limits. 

Illinois. — At  common  law  the  only 
proceeding  was  "quo  warranto  or  it 
may  have  been  mandamus."  Linegar 
V.  Eittenhouse,  94  111.   208. 

In  Massachusetts. — In  the  case  of 
Strong,  Petitioner,  20  Pick.  (Mass.) 
484,  the  court  expressed  the  opinion 
that  mandamus  is  a  proper  remedy  to 
try  the  title.  The  case  at  bar,  how- 
ever, was  one  for  mandamus  to  compel 
the  board  of  examiners  to  give  a  cer- 
tificate of  election  and  not  to  admit  pe- 
titioner to  office,  and  as  stated  in  Luce 
V.  Board  of  Governors,  153  Mass.  108, 
26  N.  E.  419,  the  opinion  "was  not 
necessary  to  the  decision,"  but  the 
court  further  cites  Putnam  v.  Langley, 
133  Mass.  204,  and  Conlin  V.  Aldrich, 
98  Mass.  557,  as  recognizing  mandamus 
as  a  proper  remedy  and  suggests  it  may 
be  a  proper  remedy  "whereby  th,e 
whole  controversy  can  be  speedily  de- 
cided upon  its  merits."  Conlin  v.  Al- 
drich supra,  dismisses  the  matter  by 
saying  "the  point  is  substantially  set- 
tled by  the  case  of  Strong,  Petitioner," 


supra.  Putnam  v.  Langley,  says  th« 
point  "appears  to  be  clearly  set- 
tled," citinfj  Strong,  Petitioner,  Con- 
Ion  V.  Aldrich  and  Pearsons  v.  Eand- 
lett,  110  Mass.  118,  which  did  not  in- 
volve a  contested  election. 

In  Clark  v.  Board  of  Examiners,  126 
Mass.  282,  the  court  clearly  holds  that 
the  board  is  acting  only  in  a  minis- 
terial capacity.  The  matter  in  contro- 
versy appeared  upon  the  face  of  the 
returns  and  mandamus  issued.  The 
contesting  party  wished  to  go  behind 
the  face  of  the  returns  to  show  that 
certain  ballots  not  containing  his  full 
name  were  intended  to  be  cast  for  him, 
and  the  court  said  that  where  a  con- 
troverted election  was  presented  to  a 
judicial  tribunal  "by  information  in 
the  nature  of  quo  warranto  or  other 
proper  process  to  try  the  title  to  an 
office"  evidence  of  extrinsic  circum- 
stances might  be  received.  But  the 
court  could  only  direct  the  board  to  do 
its  duty  and  the  board  had  no  power 
to  receive   such  evidence. 

In  Flanders  v.  Eoberts,  182  Mass. 
524,  65  N.  E.  902,  the  court,  after 
deciding  that  the  statute  had  not  taken 
away  its  jurisdiction  to  correct  an  er- 
ror appearing  on  the  face  of  the  papers 
made  by  the  returning  board  says: 
"We  are  of  opinion  that  the  petitioner 
is  entitled  to  a  remedy  by  mandamus. 
He  cannot  maintain  both  mandamus  and 
certiorari.  For  that  reason  it  is  not 
necessary  to  consider  whether  the  ac- 
tion of  the  board  of  registrars  in  re- 
counting votes  under  E.  L.,  c.  11,  §267, 
is  not  purely  ministerial.  ...  If 
the  action  of  the  board  ...  is 
ministerial,  certiorari  does  not  lie  to 
correct  errors  made  by  them  when  act- 
ing under   that   section." 

Michigan. — Mandamus  is  not  the 
proper  remedy  to  try  title  to  office. 
Miner  v.  Beurmann,  165  Mich.  672,  131 
N.  W.  388;  Bigger  v.  Wayne  Circuit 
Judge,  122  Mich.  688,  81  N.  W.  962; 
Ashwell  V.  Bullock,  122  Mich.  620,  81 
N.  W.  577;  Keeler  v.  Deo,  117  Mich.  1, 
75  N.  W.  145. 

Minnesota. — "Mandamus  is  not  and 
never  was  the  appropriate  procedure 
for  the  trial  of  an  election  contest." 
Laritsen  v.  Sward,  99  Minn.  313,  109 
N.  W.  404. 

Montana. — "Under  the  law  in  this 
state  the  powers  of  canvassing  officers 
are  neither  judicial  nor  quasi  judicial. 
.   .   .  They  cannot  hear  evidence  touch- 
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4.  Mandamus  To  Election  Boards  and  Officers.  —  a.  When 
Proper.  —  Mandamus  is  the  proper  writ  by  which  to  set  the  various 
election  boards  and  officers  in  motion,^  and  where  prescribed  by  statute 


ing  the  regularity  or  legality  of  any 
election  and  decide  controversies  touch- 
ing these  matters.  Nor  may  the  courts 
in  mandamus  proceedings  to  compel  the 
performance  of  the  ministerial  duties  of 
these  officers  make  such  inquiry."  State 
ex  rel.  Breen  v.  Toole,  32  Mont.  4,  79 
Pac.  403,  follotving  State  ex  rel.  Leed 
V.  Board,  13  Mont.  23,  31  Pac.  879; 
Pigott  V.  Can.vassersi  of  Cascade  Coun- 
ty, 12  Mont.  537,  31  Pac.  536;  Chuma- 
sero  V.  Potts,  2  Mont.  242. 

New  York. — There  has  prevailed  in 
this  state  for  some  years  a  certain 
measure  of  review  exercised  by  the 
courts  over  the  action  of  canvassers. 
Ballots  protested  by  either  party  are 
not  returned  to  the  ballot  boxes  but 
inclosed  in  envelopes  and  deposited  in 
the  clerk's  office.  Either  party  may 
appeal  to  the  courts  to  review  the  ac- 
tion of  the-  canvassers  in  holding  any 
ballot  void  or  to  have  any  of  the  pro- 
tested ballots  thrown  out  as  marked  for 
identification.  The  review  presents 
for  determination  only  questions  of  law 
arising  on  the  face  of  the  ballots. 
Mandamus  lies  to  compel  the  board  to 
do  its  duty  but  at  no  time  have  the 
courts  had  power  to  compel  the  board 
to  certify  their  result  by  specifying 
any  particular  number  of  votes  is  cast 
for  one  party  or  the  other.  The  actual 
count  and  determination  of  the  result 
of  the  county  has  always  been  the  ex- 
clusive province  of  the  board  of  can- 
vassers subject  to  review  but  in  one 
proceeding  known  to  law  as  quo  loar- 
ranto.  Matter  of  Metz  v.  Maddox,  1S9 
N.  Y.  460,  82  N.  E.  507,  reversing  121 
App.  Div.  147,  105  N.  Y.  Supp.  702, 
and  120  App.  Div.  814,  105  N.  Y. 
Supp.  809, 

In  People  ex  rel.  Brink  v.  Way,  179 
N.  Y.  174,  71  N.  E,  756,  it  was  admit- 
ted that  under  the  statutes  it  was  not 
the  duty  of  the  board  of  canvassers  to 
reconvene  and  recount  the  ballots,  and, 
hence,  mandamus  would  not  lie  to  com-' 
pel  such  action  on  the  ground  that 
they  had  neglected  a  statutory  duty. 
It  was  claimed,  however,  that  the  board 
had  failed  to  perform  certain  speci- 
fied statutory  duties  in  the  progress  of 
their  canvass  in  that  the  ballots  had 
not    been    properly    handled,    read    off, 


tallied,  inspected  and  verified;  and  tally 
sheets  had  been  improperly  made  up 
and  bore  evidence  of  having  been  al- 
tered. The  court  held  that  this  was 
not  sufficient  to  authorize  the  court  to 
order  a  recount  for  the  onlj''  power  of 
the  court  in  a  mandamus  proceeding  is 
limited  to  those  ballots  which  the  stat- 
ute requires  to  be  specially  returned 
and  not  placed  in  the  ballot  boxes  be- 
fore it  is  locked  and  sealed.  Compare 
Matter  of  Hearst  v.  Woelper,  183  N, 
Y.  274,  76  N.  E.  28;  People  ex  rel. 
Fenny  v.  Board  of  Canvassers,  156  N, 
Y.  36,  50  N.  E.  425;  In  re  Brush,  76 
N.  Y.  Supp.  597,  75  N,  Y,  Supp.  285, 
171  N.  Y.  694,  64  N.  E,  1119;  In  re 
Stiles,  69  App.  Div.  589,  75  N.  Y. 
Supp.  278. 

North  Dakota. — Where  relator  in 
mandamus  shows  a  prima  facie  title 
he  is  not  bound  to  bring  quo  warranto 
simply  because  the  answer  to  the  writ 
presents  facts  which  go  to  the  ultimate 
title,  for  that  would  have  the  effect  of 
trying  the  title  in  the  mandamus  pro- 
ceedings, whereas  all  that  can  be  tried 
in  these  proceedings  is  relator's  prima 
facie  title.  There  may  be,  however, 
certain  facts  of  which  the  court  would 
take  judicial  notice,  as  that  a  certain 
election  was  void,  and  so  relator  even 
though  he  might  have  a  certificate, 
have  qualified  and  demanded  posses- 
sion, would  not  have  even  prima  facie 
title.  Butler  v.  Callahan,  4  N.  D,  481, 
61  N.  W.  1025. 

North  Carolina. — Quo  warranto  and 
not  mandamus  is  the  appropriate  rem- 
edy. Swain  i>.  McRea,  80  N.  O.  Ill; 
O  'Hare  v.  Powell,  80  N.  C.  103. 

Oklahoma. — See  Moren  v.  Nichols 
(Okla.),  129  Pac.  741,  where  the  court 
clearly  draws  the  distinction  that  if 
one  is  seeking  "to  obtain  possession 
of  an  office  or  try  the  title  thereto 
,  •  .  the  proper  remedy  would  be  a 
contest  or  quo  warranto  proceeding." 
But  in  the  case  at  bar  plaintiff  was 
seeking  to  have  a  canvassing  board  cor- 
rect returns;  to  perform  a  ministerial 
duty.  See  also  McKee  v.  Adair  County 
Election  Board  (Okla.),  128  Pac,  294; 
Roberts  v.  Marshall  (Okla.),  127  Pae, 
703. 

3.    State  ex  rel.  Drew  v.  State  Can- 
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to  compel  action  prior  to  election  it  should  be  invoked,  rather  than  to 
wait  until  after  the  election  and  then  attack  it.* 

Once  the  board  has  been  set  in  motion  the  great  weight  of  authority 
is  that  its  action  will  not  be  controlled  by  the  writ  in  so  far  as  the 
board  has  jurisdiction,^  but  the  scope  of  mandamus  in  this  respect  has 


vassing  Board,  16  Fla.  17.  See  also 
State  ex  rel.  Bisbee  v.  Board  of  State 
Canvassers,  17  Tla.  29.  Compare  D 'Al- 
emberte  v.  State  ex  rel.  Mays,  56  Fla. 
162,  47  So.  489;  Rummel  V.  Dealy,  112 
Iowa  503,  84  N.  W.  526. 

Writ  of  mandamus  lies  to  compel 
board  of  canvassers  to  legally  perform 
their  duties.  Daniel  V.  Simms,  49  W. 
Va.  554,  39  S.  E.  690. 

By  mandamus  town  clerks  may  be 
compelled  to  make  correct  returns  of 
votes  to  the  body  entitled  thereto. 
Felker  v.  Chesley,  66  N.  H.  381,  29 
Atl.  540;  Bingham  V.  Jewett,  66  N. 
H.   382,   29   Atl.   694. 

Mandamus  and  not  quo  warranto  is 
the  proper  remedy  "to  compel  an  offi- 
cer to  perform  the  duties  devolving  up- 
on him  in  a  contest  for  an  office  in 
another  tribunal — a  contest  authorized 
by  statute."  The  mayor  had  refused  to 
administer  oaths,  submit  questions, 
etc.,  claiming  the  council  had  no  power 
to  hear  the  contest.  Carney  V.  Neeley, 
60  Kan.   672,  57  Pac.  527. 

Mandamus  is  the  proper  remedy  to 
obtain  the  certificate  of  election  from 
the  canvassing  board.  "That  another 
form  of  proceeding  may  be  necessary 
in  order  to  obtain  possession  of  the  of- 
fice and  its  dignity  and  emoluments 
does  not  affect  this  question."  State 
ex  rel.  Bloxham  v.  Gibbs,  13  Fla.  55. 

The  court  may  not  only  by  mandamus 
direct  the  board  to  canvass  but  may 
direct  that  a  certificate  issue  to  a  cer- 
tain named  person.  Territory  v.  Coun- 
ty commissioners,  5  N.  M.  1,  16  Pac. 
855. 

4.  The  statute  specifically  gives  the 
remedy  by  mandamus  where  county 
election  board  does  not  perform  its 
duty  respecting  the  creation,  altera- 
tion or  discontinuance  of  election  pre- 
cincts. That  remedy  should  be  pursued 
and  not  quo  warranto  by  the  incumbent 
claiming  an  election  at  which  he  was 
not  a  candidate  was  void  because  duty 
was  not  properly  performed,  and,  hence, 
large  numbers  of  voters  were  disquali- 
fied. Martin  v.  McGarr,  27  Okla.  653, 
117  Pac.  323. 


5.  As  stated  by  Garrison,  J.,  in 
Mathis  V.  Voorhees,  81  N.  J.  L.  26,  78 
Atl.  1059,  it  "will  start  the  pendulum 
going  but  will  not  set  the  hands." 

So  under  the  New  Jersey  statute 
by  which  on  application  to  a  supreme 
court  justice  a  public  recount  is  had 
and  the  justice  orders  a  new  certificate 
if  he  finds  errors  sufficient  to  change 
the  result,  the  finding  of  the  justice 
that  a  recount  has  not  been  made  be- 
cause satisfied  that  the  ballots  re- 
counted are  not  the  identical  ballots 
cast  at  the  election  is  not  reviewable 
by  mandamus. 

Under  a  Michigan  statute  giving  the 
candidate  the  right  to  recount  on  de- 
mand the  court  says:  "Should  the 
board  of  canvassers  refuse  to  recount 
under  this  statute,  when  the  applica- 
tion is  filed  in  time,  the  writ  would  is- 
sue to  set  the  board  in  motion;  but 
when  they  have  recounted  and  declared 
the  result  and  made  their  return  and 
adjourned  they  then  become  functus 
officio,  and  the  remedy  of  the  party 
claiming  to  be  aggrieved  is  by  a  quo 
warranto  proceeding  to  test  the  validity 
of  the  election."  Packard  v.  Board  of 
Canvassers,  94  Mich.  450,  53  N.  W. 
934.  See  also  Lachance  v.  Board  of 
Canvassers,  157  Mich.  679,  122  N.  W. 
271;  Henderson  v.  Board  of  Canvas- 
sers, 94  Mich.  452,  53  N.  W.  935. 

"In  other  words,  the  courts  will  set 
refractory  boards  in  motion,  but  will 
not  control  their  action  in  recounting 
the  votes  over  which  they  have  juris- 
diction, by  mandamus.  If  the  recount 
is  erroneous  the  remedy  by  quo  war- 
ranto is  open."  Dickinson  v.  Board 
of  Canvassers,  148  Mich.  513,  111  N. 
W.  1075,  folloioing  Packard  v.  Board 
of  Canvassers,  supra,  and  explaining 
that  in  so  far  as  Horning  f.  Board  of 
Canvassers,  119  Mich.  51,  77  N.  W. 
446,  may  appear  to  be  to  the  contrary; 
the  jurisdictional  point  was  not  raised 
therein.  To  same  effect,  see  United 
States  ex  rel.  Crawford  r.  Addison,  22 
How.  (IT.  S.)  174,  16  L.  ed.  304;  Ander- 
son V.  Likens,  104  Ky.  699,  47  S.  W. 
867. 
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been  widened  considerably  in  some  states  by  legislative  enactment." 


California.— Tn  People  v.  Butler  (Cal. 
App.),  129  Pac.  600,  the  court  says: 
"We  are  satisfied  that  this  court  upon 
a  proper  showing  possesses  the  juris- 
dictional authority  to  direct  the  board 
to  perform  a  duty  devolving  upon  it 
by  law;  that  the  mode  and  manner 
of  canvassing  election  returns  is  pro- 
vided by  statute,  and  when  a  showing 
is  made  that  the  duty  so  devolving 
upon  the  board  of  supervisors,  sitting 
as  a  board  of  canvassers,  is  not  being 
performed,  or  is  being  performed  in  a 
manner  otherwise  than  that  provided 
by  law,  mandamus  is  a  proper  rem- 
edy." Tn  People  v.  Murphy  (Cal. 
App.),  129  Pac.  603,  the  court  refused 
to  follow  People  v.  Butler,  supra,  say- 
ing: "From  the  opinion  in  that  case 
we  cannot  determine  what  the  petition 
disclosed  there  as  to  the  condition  of 
the  returns  that  were  considered  in 
that  case.  We  are  not  called  upon 
therefore  to  discuss  that  case  or  con- 
sider it  as  an  authority  here.  Upon 
the  demurrer  to  the  petition  before  us, 
we  are  called  upon  simply  to  determine 
whether  or  not  such  petition  justifies 
this  court  in  giving  to  the  petitioner 
the  writ  demanded.  .  .  .  The  petition 
before  us  does  not  disclose  what  is  in 
the  full  returns;  but  the  observations 
just  made  illustrate  the  danger  of  any 
court  attempting  to  direct  the  canvass- 
ing board  as  to  what  particular  part 
of  the  return  shall  be  considered  as 
conclusive  as  to  the  votes  received  by 
the  several  candidates,  without  a  full 
statement  in  the  petition  for  the  writ 
of  all  matters  contained  in  the  returns 
before  the  canvassing  board.  Cases 
may  occur  where  upon  a  full  return  be- 
ing made  before  the  court,  it  may 
justly  direct  the  canvassing  board  upon 
such  a  point.  No  such  case  is  present 
in  the  one  before  us."  In  Devlin  v, 
Donnelly  (Cal.  App.),  129  Pac.  607, 
after  reviewing  both  People  v.  Butler 
and  People  v.  Murphy,  supra,  and  stat- 
ing that  they  are  not  in  harmony  "upon 
the  question  whether  the  board  should, 
in  making  the  canvass,  be  controlled 
by  the  tally  sheets,"  refused  to  grant 
a  writ  of  mandamus,  saying:  "We  are 
not  willing,  under  the  circumstances, 
to  issue  the  writ  where  the  inevitable 
consequences  would  work  what  we  con- 
ceive would  be  an  injustice;  especially 


so  where  neither  the  good  faith  of  the 
canvassers  nor  the  correctness  of  their 
work  is  challenged.  ...  It  is  true 
that  where  there  is  a  clear  legal  right, 
the  courts  will  not  ordinarily  refuse 
to  enforce  it  in  disregard  of  possible 
consequences.  But,  where  the  right  is 
not  clear  and  the  duty  of  the  court 
imperative,  the  consequences  to  flow 
from  granting  the  remedy  may  be  con- 
sidered. And  this  is  especially  true  in 
determining  whether  the  extraordinary 
writ  of  mandamus  should  issue.  We 
do  not  think  the  right  here  claimed 
is  by  any  means  so  clear  as  to  deprive 
the  court  of  its  discretion  in  determin- 
ing whether  the  writ  should  issue.  We 
feel  justified  in  refusing  the  writ  for 
the  further  reason  that  plaintiff  may, 
if  so  minded,  apply  at  once  to  the  su- 
preme court  for  relief,  the  only  tri- 
bunal of  the  state  with  power  to  finally 
determine  the  true  rule  in  this  very 
important  matter  and  to  clear  away 
the  apparent  conflict  of  decision  in 
the    district   courts   of   appeal." 

6.  New  York. — Mandamus  lies  to 
review  ballots  separately  returned  and 
not  placed  in  the  ballot  boxes.  See 
Matter  of  Hearst  v.  Woelper,  183  N. 
Y.  274,  76  N.  E.  28;  People  ex  rel. 
Brink  v.  Way,  179  N.  Y.  174,  71  N.  E. 
756;  People  ex  rel.  White  v.  Alderman, 
157  N.  Y.  431,  52  N.  E.  181;  People 
ex  rel.  Feeny  v.  Board  of  Canvassers, 
156  N.  Y^  36,  50  N.  E.  425;  In  re 
Brush,  76  N.  Y.  Supp.  597,  75  N.  Y. 
Supp.  285,  171  N.  Y.  694,  64  N.  E.  1119; 
In  re  Stiles,  69  App.  Div.  589,  75  N. 
Y.  Supp.  278. 

West  Virginia. — Even  at  common  law 
mandamus  would  be  the  proper  remedy 
to  compel  the  board  of  canvassers  to 
count  or  recount  votes  since  in  so  do- 
ing the  board  acts  only  in  a  ministerial 
capacity,  the  statute  giving  the  right  to 
the  candidate  to  demand  a  recount  of 
the  ballots.  The  remedy  would  not  bo 
certiorari  for  that  would  only  lie  where 
having  entered  upon,  the  count  or  re- 
count they  made  an  error  therein. 
"But  even  if  the  act  of  recount  were 
not  ministerial  in  character,  as  chap- 
ter 25,  Acts  1893,  amending  section  89, 
chapter  3,  Code  1891,  provides  that 
'any  officer  or  person  upon  whom  any 
duty  is  devolved  by  this  chapter  may 
be  compelled  to  perform  the  same  by 
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b.  To  Enforce  Other  Remedy.  —  The  decision  of  the  court  in  quo 
warranto  or  election  contests  may  be  enforced  by  mandamus.^ 

c.  Not  To  Do  Unlawful  Thing.  —  From  the  very  nature    of    the 


mandamus,'  it  would  clearly  warrant 
the  use  of  mandamus  in  this  case.  In- 
deed, we  held  in  Marcum  v.  Commis- 
sioners, 42  W.  Va.  263,  26  S.  E.  281, 
that  it  gives  mandamus  in  matters  un- 
der the  election  law  more  scope  than 
at  common  law,  making  it  applicable 
to  such  matters,  whether  ministerial  or 
judicial;  in  other  words,  giving  it  the 
appellate  function  of  certiorari." 
Hebb  V.  Cay  ton,  45  W.  Va.  578,  32  S. 
E.  187. 

"It  is  urged  that  the  finding  of  the 
board  on  the  evidence  as  to  the  iden- 
tity of  these  papers  is  not  reviewable 
by  this  court  by  mandamus  because 
they  say  that  would  make  the  writ  op- 
erate as  a  common  law  certiorari.  We 
think,  however,  its  scope  is  the  same  as 
the  statutory  certiorari.  Mandamus  in 
election  cases,  as  now  exercised,  is  of 
recent  institution.  The  statute  was 
passed  long  before  the  scope  of  the 
writ  of  certiorari  had  been  broadened. 
This  court  having  jurisdiction  of  man- 
damus, and  it  having  in  election  mat- 
ters under  the  statute,  the  efficacy  of 
a  certiorari  in  a  circuit  court,  we  have 
the  right  to  look  to  the  statute  giving 
the  scope  and  effect  of  that  writ.  What 
else  points  the  way?  As  the  duties  of 
election  officers  are  almost  wholly  min- 
isterial, no  exercise  of  discretionary  or 
quasi  judicial  power  by  them  is  bind- 
ing on  the  courts  having  supervisory 
jurisdiction  over  them  by  mandamus." 
Goff  V.  Board  of  Canvassers,  56  W.  Va. 
675,  49  S.  E.  588. 

Wisconsin.— St.  (1898),  §3452,  reads: 
"In  any  proceedings  by  manda- 
mus against  any  board  of  canvassers 
in  the  supreme  court  to  compel  the 
execution  and  delivery  of  a  certificate 
of  election  to  any  person  claiming  to 
have  been  elected  to  the  office  of  state 
senator,  or  member  of  the  assembly,  or 
member  of  the  house  of  representa- 
tives, of  the  congress  of  the  United 
States,  or  presidential  elector,  by  the 
qualified  electors  of  this  state,  the  court 
may  if  it  is  deemed  necessary  to  pro- 
mote the  ends  of  justice,  inquire  into 
the  facts  of  such  election,  irrespective 
of  the  election  returns,  and  determine 
who  was  in  fact  entitled  to  the  cer- 
tificate of  election  to  such  office  by  the 
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greater  number  of  legal  votes  cast,  and 
the  certificate  issued  in  pursuance  of 
such  determination  shall  be  taken  as 
the  true  and  only  lawful  certificate  of 
election  to  such  office,  and  any  other 
certificate  of  election  to  the  same  of- 
fice issued  by  any  board  of  canvassers 
shall  be  null  and  void.  Such  issue  of 
fact  may  be  tried  as  hereinbefore  pro- 
vided or  according  to  such  rules  and 
regulations  as  the  court  may  pre- 
scribe." See  State  ex  rel.  Kuster- 
mann  V.  Board  of  State  Canvassers,  145 
Wis.   294,  130  N.  W.  489. 

Washington. — See  Eem.  &  Bal.  Code, 
1910,  §4829;  State  V.  Superior  Court 
(Wash.),  127  Pac.  310;  State  v.  Howell 
(Wash.),  126  Pac.  954.  See  also  Hill 
V.  Howell  (Wash.),  127  Pac.  211,  where 
the  supreme  court  says:  "By  the  ex- 
press terms  of  the  constitution  this 
court  has  jurisdiction  in  mandamus  as 
to  alL  state  officers,  .  .  .  although 
the  determination  of  the  questions  sug- 
gested by  the  writs  involved  the  pri- 
vate rights  of  individuals." 

7.  Where  the  question  is  not  the 
title  but  whether  plaintiff  shall  be  per- 
mitted to  perform  the  duties  of  an 
office  to  which  a  competent  tribunal  has 
found  him  entitled,  the  proper  remedy 
is  mandamus  not  quo  warranto.  Cate  V. 
Martin,  69  N.  H.  610,  45  Atl.  644.  To 
same  effect,  Eaton  v.  Burke,  66  N.  H. 
306,  22  Atl.  452. 

"It  is  further  contended  that  quo 
warranto  proceedings  only  can  be  main- 
tained. If  this  is  an  action  to  try  the 
title  to  an  office  the  claim  must  be  con- 
ceded. That  qtio  warranto  and  not  man- 
damus is  the  proper  remedy  to  try  the 
title  to  an  office  has  been  so  often  de- 
cided that  citations  are  unnecessary. 
The  title  to  the  office,  however,  has 
been  determined  by  a  court  of  compe- 
tent jurisdiction,  whose  judgment  must 
have  full  force  and  effect.  .  .  . 
That  mandamus  will  lie  in  such  a  case 
was  long  since  decided  in  this  court 
(Huffman  v.  Mills,  39  Kan.  577,  18 
Pac.  516).  True,  in  that  case  the  suit 
was  in  the  name  of  the  individual,  but, 
as  we  have  seen,  when  the  public  in- 
terests are  in  jeopardy,  as  in  this  case, 
the  county  attorney  mav  act."  State 
V.  Lawrence,  76  Kan.  940,  93  Pac.  1131. 
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writ  it  follows  that  the  doing  of  an  unlawful  thing  will  not  be  or- 
dered,^ nor  will  the  board  or  officer  be  compelled  to  exceed  jurisdic- 
tion.® 

d.  Not  To  Bo  a  Vain  Thing.  —  The  rule  that  mandamus  will  not 
issue  to  compel  the  doing  of  a  vain  or  useless  thing,  obtains  in  election 
matters." 


8.  Mandamus  will  not  lie  to  compel 
a  canvassing  board  to  act  under  an  un- 
constitutional statute.  Maynard  v. 
Board  of  Canvassers,  84  Mich.  228,  47 
N.  W.  756. 

9.  Act  No.  267  of  the  Public  Acts 
of  1897  provides  that  on  petition  for  a 
recount  to  the  board  of  canvassers, 
such  board  shall  appoint  a  committee 
who  shall  make  a  recount  and  report  to 
the  board  whereupon  "Said  board  of 
canvassers  upon  receiving  the  report  of 
said  committee  shall  accept  the  same 
as  correct,  anything  in  the  previous 
declaration,  certificate  or  returns  .  . 
,  to  the  contrary  notwithstanding." 
Under  this  statute  the  board  of  can- 
vassers have  no  power  to  correct  er- 
rors of  the  recount  committee  not 
shown  on  the  face  of  their  report. 
So,  mandamus  will  not  lie  to  compel 
them  to  correct  such.  Atwood  v.  May- 
or, 141  Mich.  295,  104  N.  W.  ti49,  re- 
fusing to  follow  Christopherson  v. 
Common  Council  of  Manistee,  117  Mich. 
125,  75  N.  W.  445,  which  holds  the 
contrary,  at  least,  by  implication,  but 
the  point  was  not  brought  to  the  con- 
sideration of  the  court  or  considered 
by  it. 

In  State  v.  Ely  (N.  D.),  137  N.  W. 
834,  the  court  refused  mandamus  to 
compel  the  canvass  of  returns  cast  in 
precincts  not  legally  constituted. 

See  also  State  v.  Drake,  83  Wis.  257, 
53  N.  W.  496,  where  the  court  refused 
mandamus  to  compel  canvass  of  an 
election   which   was   "grossly   illegal." 

Mandamus  is  not  the  proper  remedy 
to  compel  a  board  of  canvassers  to  cor- 
rect returns.  The  board  acts  only 
ministerially  and  has  no  power  to  go 
behind  the  returns  and  to  order  it 
to  do  so  would  be  to  order  it  to  do 
an  illegal  thing.  Dalton  v.  State,  43 
Ohio  St.  652,  3  N.  E.  685. 

10.  Sherburne  v.  Horn,  45  Mich, 
160,  7  N.  W.  730;  State  v.  Rodman, 
43    Mo.    256. 

See  also  Devlin  v.  Donnelly  (Cal. 
App.),  129  Pac.  607,  where  the  court 
refused  mandamus  on  the  ground  among 


others  that  the  certificate  having  gone 
to  the  secretary  of  state,  who  was  not 
a  party  to  the  proceedings,  he  would 
not  be  bound  to  recognize  a  new  cer- 
tificate should  one  be  issued,  whereupon 
a  new  mandate  to  him  would  be  re- 
quired with  consequent  delays  and  fur- 
ther applications  in  other  counties, 
with  the  result  that  final  returns  to 
the  governor  would  be  delayed  and 
the  state  electoral  vote  be  lost. 

So  in  Myers  v.  Chalmers,  60  Miss. 
772,  the  court  says:  "The  court  .  . 
.  will  not  act  where  it  cannot  ad- 
judicate. It  will  not  pronounce  judg- 
ment    to  be  disregarded." 

Mandamus  to  compel  a  special  judge 
to  speedily  hear  an  election  contest  re- 
fused where  his  term  will  expire  in  a 
few  days.  Terry  v.  Baker,  23  Ky.  L. 
Eep.   2406,   67   S.   W.   258. 

"If  the  service  demanded  could  have 
been  rendered  and  made  available  by 
the  transmission  of  full  and  corrected 
returns  to  the  state  board  in  time  to 
be  acted  on  before  the  final  adjourn- 
ment, the  relator's  right  to  the  aid  of 
the  court  would  seem  to  be  clear  and 
indisputable;  and  yet  with  the  delays 
incident  to  the  mode  of  judicial  pro- 
cedure, the  trial  of  issues  and  the 
right  of  appeal,  the  remedy  by  man- 
damus is  practically  useless."  O'Hara 
V.  Powell,  80  N.  C.  103. 

The  statute  requiring  the  attorney 
general  to  transmit  the  contest  peti- 
tion to  the  governor  is  probably  not 
mandatory  because  if  the  sole  duty 
is  to  transmit  without  first  determin- 
ing whether  there  be  a  prima  facie 
case  no  purpose  seems  to  be  served. 
However,  the  grounds  of  the  petition 
having  been  twice  decided  against  pe- 
titioner's contention  it  would*  be  com- 
pelling a  vain  thing  to  order  the  at- 
torney-general to  set  proceedings  in 
motion.  Com.  v.  McCormick,  22  Pa. 
Co.   Ct.  322. 

In  State  ex  rel.  Kusterman  v.  Board 
of  State  Canvassers,  145  Wis.  294,  130 
N.  W.  489,  the  court  refused  to  go  be- 
hind  election   returns   in    a   contest    as 
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e.  Compelling  Board  To  Beconvene.  —  If  the  jurisdiction  has  been 
exceeded  the  board  may  be  compelled  to  reconvene  and  right  the 
wrong/^  as  it  may  if  it  has  not  fully  performed  its  duty,^^  but  the 
cases  are  conflicting  as  to  whether  after  it  has  once  issued  a  certificate 
and  adjourned  sine  die  it  may  be  compelled  to  reconvene."     "Where 


to  a  representative  on  the  ground  that 
long  before  the  matter  could  be  de- 
termined by  it  the  term  of  office  would 
have  begun,  and  since  the  final  deter- 
mination of  the  right  to  the  office  rests 
solely  with  the  house  of  representatives 
any  action  by  the  court  after  the  term 
had  commenced  would  be  futile. 

Cancelling  Writ  After  Canvass  Made 
in  Obedience  Thereto. — The  court  hav- 
ing issued  writ  of  mandamus  to  a  board 
to  recanvass  may,  on  the  return  show- 
ing the  canvass  has  been  made  in  obe- 
dience to  the  writ,  cancel  the  writ  and 
all  proceedings  thereunder  when  con- 
vinced that  injustice  has  been  done. 
State  V.  Mately,  17  Neb.  564,  24  N.  W. 
200. 

11.  So  held  in  Coll  v.  City  Board 
or  Canvassers,  83  Mich.  367,  47  N.  W. 
227,  where  the  canvassing  board  in- 
stead of  merely  footing  up  the  returns 
attempted  to  decide  a  question  of 
fraud. 

In  Eoemer  v.  Board  of  City  Canvass- 
ers, 90  Mich.  27,  51  N.  W.  267,  the 
board  received  and  considered  amended 
or  supplemental  returns  of  the  elec- 
tion inspectors.  See  also  Belknap  v. 
Board  of  Canvassers,  94  Mich.  516,  54 
N.  W.  376;  Sherburne  V.  Horn,  45 
Mich.  160,  7  N.  W.  730. 

12.  State  ex  rel.  Bloxham  v.  Gibbs, 
13  Fla.  55;  Daniel  v.  Simms,  49  W.  Va. 
559,  39  S.  E.  690  {followed  in  Stafford 
V.  Sheppard,  57  W.  Va.  84,  50  S.  E. 
1016);  Alderson  v.  Commissioners,  32 
W.  Va.  454,  9  S.  E.  863. 

Mandamus  proper  to  compel  judges  of 
election  finding  a  tie  vote  to  reassem- 
ble and  determine  election  by  lot  as 
required  under  the  statute.  Johnston 
V.  State  ex  rel.  Sefton,  128  Ind.  16,  27 
N.  E.  422. 

In  mandamus  to  compel  the  canvass 
of  votes  the  judges  being  in  court  and 
willing  to  certify  to  returns,  it  was 
proper  to  direct  them  to  do  so  forth- 
with and  to  order  the  board  to  reas- 
semble and  recanvass  the  votes.  Eum- 
mel  V.  Dealy,  112  Iowa  503,  84  N.  W. 
526. 

The   board   "cannot  by  a   negligent 
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or  wilful  failure  to  perform  a  plain 
ministerial  duty  block  the  operation  of 
law."  In  the  case  at  bar  election  in- 
spectors before  the  completion  of  the 
canvass  offered  to  correct  irregularities 
in  their  certificate,  which  consisted  in 
failure  to  properly  attest  same,  and 
was  the  result  of  negligence  rather 
than  fraud  or  misconduct.  Moren  v. 
Nichols  (Okla.),  129  Pac.  741,  distin- 
guishing Eoberts  v.  Marshall  (Okla.), 
127  Pac.  703,  where  they  had  fully 
performed  their  duty  and  adjourned. 

The  board  organized  by  the  auditor 
to  make  a  canvass,  until  it  completes 
its  labors,  "continues  as  a  board  of 
canvassers  for  that  special  purpose, 
and  may  be  reconvened  by  the  order 
of  the  court."  Smith  r.  Lawrence,  2 
S.  D.  185,  49  N.  W.  7. 

13.  This  is  pointed  out  in  State  ex 
rel.  Kusterman  v.  Board  of  State  Can- 
vassers, 145  Wis.  294,  130  N.  W.  489, 
where  the  court  says  that  in  State 
ex  rel.  Einder  v.  Goff,  129  Wis.  668, 
109  N.  W.  628,  the  court  did  not  go  to 
that  extent.  See  also  Swain  v.  Mc- 
Eae,  80  N.  C.  111. 

"If  the  court  could  compel  the  board 
to  reconvene  and  recount  a  new  set 
of  returns  certified  up  to  it,  the  board 
would  have  authority  to  do  so  without 
such  action  of  the  court."  Eoberts  v. 
Marshall  (Okla.),  127  Pac.  703. 

In  Lewis  v.  Comrs.,  16  Kan.  102,  the 
board  was  compelled  to  reassemble.  In 
Eosenthal  r.  State  Board  of  Canvass- 
ers, 50  Kan.  129,  32  Pac.  129,  the  court 
says:  "If  the  state  board  had  had  no 
abstract  or  returns  before  it  from  Has- 
kell county  to  act  upon,  it  is  possible 
under  the  decision  in  Lewis  v.  Com- 
missioner, 16  Kan.  102,  mandamus  would 
lie  upon  the  ground  that  only  a  par- 
tial canvass  had  been  made.  But  that 
is  not  this  case.  .  .  .  When  the 
board  adjourned  on  the  first  day  of 
December,  1892,  the  members  thereof 
had  fully  discharged  all  of  their  du- 
ties; and  it  is  too  late  now  to  say  that 
they  can  voluntarily  or  by  compulsion 
meet  again  as  canvassers,  to  examine 
and  pass  upon  the  returns  of  the  elee- 
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the  board  itself  has  not  gone  out  of  existence  it  may  be  reconvened 
though  the  personnel  thereof  may  have  changed.^* 

5.  Certiorari.  —  The  writ  of  certiorari  not  being  available  to  review 
ministerial  acts,  and  the  acts  of  the  various  election  boards  and  offi- 
cers being  usually  considered  non-judicial,  it  follows  that  such  writ 
cannot  be  used.^^    The  apparent  exceptions  to  this  rule  will  be  found 


tion  of  November,  189'2.  As  a  body, 
the  board  of  state  canvassers  is  functus 
officio — officially  dead. ' ' 

In  Gibson  V.  Twaddle,  1  Cal.  App. 
126,  81  Pac.  727,  the  court  says: 
"Boards  of  supervisors,  in  canvassing 
returns,  must  commence  and  conclude 
their  labors,  as  required  by  sections 
1278  to  1§84,  inclusive,  of  the  Political 
Code.  When  this  has  been  done,  their 
functions  as  a  canvassing  board  cease 
and  we  have  found  no  law  which  even 
hints  that  they  may  reconvene  for  the 
purpose  of  recanvassing  the  returns 
and  annulling  the  certificate  of  election 
previously  issued.  We  are  positive  that 
they  cannot  be  compelled  to  do  so  by 
mandamus,  and  it  is  only  in  this  way 
that  appellant  could  be  benefited  by 
this  proceeding." 

Holding  That  Board  Is  Functus 
Officio. — Where  the  board  of  inspectors 
filed  the  certificate  it  fully  discharged 
its  official  duty  and  therefore  became 
functus  officio.  People  ex  rel.  Gaige  v. 
Eeardon,  49  Hun  42.5,  3  N.  Y.  Supp. 
560.  To  same  effect:  Minn. — Clark  v. 
Buchanan,  2  Minn.  346.  Miss. — Ogles- 
by  v.  Sigman,  58  Miss.  502.  N.  Y. 
People  r.  Supervisors,  12  Barb.  217. 
Ohio. — State  ex  rel.  Ingerson  v.  Berry, 
14  Ohio  St.  315. 

Holding  That  It  Is  Not. — ^In  State 
V.  Board,  13  Mont.  23,  31  Pac.  879,  it 
being  contended  that  the  court  did  not 
possess  the  power  to  compel  canvass- 
ers to  reconvene  and  issue  a  certificate 
of  election,  after  they  had  adjourned 
sine  die,  the  court  says:  "The  weight 
of  judicial  authority  and  the  sound  rule 
for  our  guidance,  are  in  conflict  with 
these  positions."  (The  cases  cited  by 
the  court  in  support,  however,  seem  to 
turn  upon  the  question  whether  the 
board  had  fully  performed  its  duty 
or  are  from  jurisdictions  recognizing 
mandamus  as  the  proper  procedure  to 
review  the  board's  decision.) 

Adjournment  as  affecting  right  to 
summary  recount  under  statute,  see 
infra,  I,  Q,   3. 

14.     In  State  v.  County  Judge,  7  Iowa 


186,  the  court  speaking  of  a  canvass- 
ing board  composed  of  the  county  judge 
and  two  justices  of  the  peace  by  him 
appointed,  the  application  for  the  writ 
being  directed  against  the  county 
judges  says:  "The  county  judge  is  the 
only  permanent  member  and  he  calls 
to  his  assistance  such  other  two,  be- 
ing justices,  as  he  sees  fit.  .  ,  . 
They  are  not  such  a  board  that  their 
dissolution  renders  it  impracticable 
that  the  duty  should  be  performed.  If 
it  has  not  been  done  it  may  still  be 
done  by  a  command  to  the  judge  to 
take  to  his  assistance  two  proper  per- 
sons." See  also  State  t\  County  Judge, 
7  Iowa  390,  where  the  fact  that  one 
of  the  justices  had  become  functus 
officio  was  held  no  reason  to  quash  the 
writ. 

In  Clark  v.  McKenzie,  7  Bush  (Ky.) 
523,  the  court  says:  "It  appears  that 
the  persons  composing  the  examining 
board  at  the  time  this  proceeding  was 
commenced  have  gone  out  of  office; 
but  according  to  the  decisions  of  this 
court  in  the  case  of  Maddox  and  oth- 
ers V.  Graham  &  Knox,  2  Met.  71; 
City  of  Louisville  v.  Kean,  18  B.  Mon. 
9,  and  Lindsay  v.  The  Auditor,  3  Bush 
233,  the  mandamus  when  granted  will 
operate  upon  such  persons  as  may  by 
law  compose  the  examining  board  for 
Christian  County  at  that  time." 

15.  Eeview  of  contest  by  court,  see 
infra,  I,  E,  3  and  6. 

Idaho. — "The  duty  of  the  state  can- 
vassing! board  is  that  of  adding  up 
the  votes  received  by  the  several  can- 
didates as  returned  by  the  can- 
vassing boards  of  the  several  counties 
and  ascertaining  the  total  vote  and  de- 
claring and  certifying  the  result. 
These  are  purely  clerical,  ministerial, 
and  administrative  acts  and  involve  no 
judicial  discretion."  So  writ  of  re- 
view will  not  lie  since  that  writ  goes 
only  to  review  jurisdiction  and  there  is 
no  doubt  of  the  board's  jurisdiction  to 
conduct  the  canvass.  Lamsdon  v.  State 
Board  of  Canvassers,  18  Idaho  596,  111 
Pac.  133,  distinguishing  Green  v.  State 
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based  either  on  statutory  extensions  of  the  common  law  writ,  or  upon 
statutes  and  decisions  giving  the  board  judicial  functions.^" 

6.  Prohibition.  —  Prohibition  has  been  recognized  as  a  proper 
remedy  to  prevent  the  board  of  canvassers  from  exceeding  its  juris- 
diction.^^    Its  use  as  a  means  of  trying  contests  is  very  limited  if, 


Board  of  Canvassers,  5  Idaho  130,  47 
Pac.  259,  in  which  the  board  being  un- 
certain as  to  the  law  a  friendly  suit 
was  brought,  no  question  of  jurisdiction 
was  raised  and  the  supreme  court  con- 
strued certain  constitutional  and  stat- 
utory questions,  but  the  returns  of  the 
board  were  not  gone  into  except  to  cor- 
rect its  erroneous  interpretation  of  the 
law  by  which  the  board  had  declared 
that  an  amendment  to  the  constitu- 
tion was  lost  because  receiving  less 
than  a  majority  of  the  votes  of  the 
electors  though  more  than  a  majority 
of  the  votes  cast  on  the  amendment. 

In  Minnesota,  the  writ  of  certiorari 
■while  "not  strictly  the  common  law 
writ  of  that  name"  is  confined  to  re- 
view of  acts  that  are  strictly  judicial 
or  quasi  judicial.  Folloiving  State  v. 
Clough,  64  Minn.  378,  67  N,  W.  202; 
Moede  v.  County  of  Stearns,  43  Minn. 
312,  45  N.  W.  435.  "The  acts  of  the 
judges  of  election  were  neither  strict- 
ly judicial  or  quasi  judicial."  Follow- 
ing State  V.  Common  Council,  25  Minn. 
106.  Therefore,  certiorari  does  not  lie 
to  review  the  decision  of  election 
judges.  State  v.  Village  of  Mcintosh, 
95   Minn.  243,  103  N.  W.   1017. 

Nevada. — The  act  of  a  city  council 
in  canvassing  votes  of  an  election  on 
the  proposition  to  issue  bonds  is  purely 
a  matter  of  calculation  not  calling  for 
the  exercise  of  judicial  functions  and 
so  not  reviewable  on  certiorari.  State 
V.  Osburn,  24  Nev.  187,  51  Pac.  837. 

New  Jersey. — Certiorari  will  not  lie 
•where  the  .statute  provides  anotheT, 
remedy,  nor  will  it  lie  for  the  addi- 
tional reason  that  it  would  be  in  dero- 
gation of  the  powers  of  the  supreme 
court  in  a  case  where  quo  warranto 
would  lie.  Kehoe  v.  Stagmeier,  70  N. 
J.  L.  175,  56  Atl.  252,  affirmed,  71  N. 
J.   L.    342,   59    Atl.    1117. 

New  York. — Justices  of  the  peace,  as 
inspectors  of  election,  are  simply  min- 
isterial officers,  whose  acts  and  con- 
duct in  conducting  the  election  cannot 
be  reviewed  by  certiorari.  People  ex 
rel.  Brooks  v.  Bush,  22  App.  Div.  363, 
48  K  Y.  Supp.  13. 
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The  functions  of  the  election  board 
of  a  town  in  receiving  votes  and  an- 
nouncing the  result  are  not  judicial, 
and  their  acts  are  not  the  subject  of 
review  by  certiorari.  People  ex  rel. 
Van  Sickle  r.  Austin,  20  App.  Div.  1, 
46  N.  Y.  Supp.  526. 

South  Carolina. — "Where  the  statute 
provides  for  an  appeal  from  the  coun- 
ty board  of  canvassers  to  the  state 
board  of  canvassers,  that  method  of 
review  must  be  pursued  and  review 
cannot  be  had  in  the  first  instance  by 
certiorari  under  the  original  jurisdic- 
tion of  the  supreme  court,  to  the  board 
of  county  canvassers.  State  v.  Moore, 
54  S.  C.  556,  32  S.  E.  700. 

16.  The  supreme  court  has  under 
the  constitution  original  jurisdiction  ta 
issue  a  writ  of  certiorari  to  review  the 
decision  of  the  state  board  of  canvass- 
ers. Ex  parte  Riggs,  52  S.  C.  298, 
29  S.  E.  645.  See  also  Goff  v.  Board 
of  Canvassers,  56  W.  Va.  675,  49  S. 
E.  588;  Hebb  f.  Cayton,  45  W.  Va. 
578,  32  S.  E.  187;  Burke  v.  Super- 
visors of  Monroe  County,  4  W.  Va. 
371. 

In  New  Jersey,  by  a  divided  court  it 
has  been  decided  tliat  the  judicial  de- 
partment has  power  to  review  by  cer- 
tiorari the  decision  of  a  special  com- 
missioner appointed  by  the  governor  to 
ascertain  the  result  of  the  popular  vote 
on  the  question  of  amendment  to  the 
constitution.  Bott  v.  Secretary  of 
State,  63  N.  J.  L.  289,  43  Atl.  744,  881, 
62  N.  J.  L.  107,  40  Atl.  740,  61  N. 
J.  L.  163,  38  Atl.  1099.  Compare  also 
Bott  V.  Board  of  Registry,  61  N.  J. 
L.  160,  38  Atl.   848. 

To  Review  Question  of  Jurisdiction. 
The  order  of  the  justice  holding  a  sum- 
mary recount  will  not  be  reviewed  on 
certiorari  unless  he  has  exceeded  his 
jurisdiction.  Kehoe  v.  Stagmeier,  70 
N.  J.  L.  175,  56  Atl.  252,  affirmed, 
71  N.  J.  L.  342,  59  Atl.  1117,  explaining 
Roberts  v.  Shafer,  63  N.  J.  L.  182, 
42   Atl.   770. 

17.  Use  of  writ  in  reviewing  acts 
of  contest  court,   see  infra,  I,  R,  3,  d. 

"We   think   that   the   board,   though 
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indeed  it  can  be  used  at  all  for  that  purpose.^^^ 

7.  Injunction.  —  As  stated  elsewhere  in  this  article  equity  has  a 
very  limited  jurisdiction  in  election  matters,  and  hence  it  follows  that 
injunction  can  rarely  be  used.^*  It  is  clear  that  it  cannot  be  used  as 
a  means  to  practically  contest  the  right  of  one  holding  the  certificate.^" 
But  where  conflicting  commissions  have  been  issued  it  has  been  recog- 
nized as  proper  to  prevent  one  from  interfering  with  the  incumbent 
pending  a  final  determination  of  a  contest.-" 

Admitting  that  the  court  has  jurisdiction  whether  a  special  contest  pro- 
ceeding abrogates  the  remedy  by  injunction  is  a  matter  on  which  the 
cases  are  in  conflict,^^  but  injunction  cannot  be  used  to  prevent  the 
canvass  of  returns  of  the  election.^^ 


a  mere  ministerial  body,  is  yet  one 
organized  and  performing  public  func- 
tions under  law  and  such  a  tribunal  as 
may  be  kept  within  the  legal  bounds 
of  its  jurisdiction  by  prohibition." 
Brown  v.  Board  of  Election  Canvassers, 
45  Wl  Va.  826,  32  S.  E.  168. 

17a.  In  State  v.  Axness  (S.  D.), 
139  N.  W.  791,  it  is  held  that  while 
prohibition  lies  to  any  administrative 
board,  it  should  issue  to  prohibit  an 
election  only  when  relator's  right  is 
clear  and  there  is  no  adequate  remedy 
after  the  election.  So  it  was  error  to 
issue  alternative  writ;  then  modify  it 
to  permit  the  election  to  be  held,  and 
then  try  the  issues  of  the  validity  of 
the  election  on  the  hearing  to  make 
the  writ  absolute.  Quo  warranto,  stat- 
utory contest  or  perhaps  prohibition 
after  the  election  are  the  proper  rem- 
edies. Compare  Oren  v.  Secretary  of 
State  (Mich.),  137  N.  W.  227,  where 
the  court  holds  in  effect  that  man- 
damus and  not  prohibition  is  the  proper 
remedy  to  prevent  the  filing  of  nomina- 
tion certificates,  the  real  question  be- 
ing as  to  when  a  certain  election  should 
be  held. 

See  the  title  "Prohibition." 

18.  See  supra,  I,  B,  4. 

See  the  title  "Injunctions." 

19.  "Before  the  Practice  Act  it 
is  very  clear  that  title  to  an  office 
could  only  be  tried  on  a  writ  of  quo 
warranto,  or  proceedings  in  the  nature 
of  quo  warranto.  A  bill  in  equity  was 
not  an  appropriate  remedy.  The  Prac- 
tice Act  has  wrought  no  change  in  the 
law  i'n  this  respect."  The  plaintiff 
was  attempting  to  litigate  his  rights 
by  enjoining  defendant  from  acting. 
The  practice  act  referred  to  united 
legal    and    equitable    remedies    in    one 


form  of  action  but  expressly  excepted 
"quo  warranto  or  in  the  nature  of  quo 
warranto."  Hinckley  v.  Breen,  55  Conn. 
119. 

The  writ  of  injunction  cannot  be  used 
to  restrain  one  who  has  received  the 
certificate  from  exercising  the  office. 
The  granting  of  jurisdiction  to  try 
election  contests  does  not  give  this 
right.  Harrison  v.  Stroud,  129  Ky. 
193,   110   S.   W.   828. 

20.  Ewing  i>.  Thompson,  43  Pa.  372. 
Petitioner   who     had     been     declared 

elected,  qualified  and  took  office.  De- 
fendant contested  and  on  the  trial  was 
found  entitled  to  the  office.  On 
appeal  this  was  reversed  and  on  fur- 
ther appeal  the  contest  was  sent  back 
for  a  new  trial.  Petitioner  remained 
in  possession  of  the  records  and  para- 
phernalia of  the  office  but  the  governor 
issued  a  certificate  to  defendant  who 
was  holding  himself  out  to  the  public 
as  a  rightful  officer.  Ehodes  f.  Driver, 
69  Ark.  606,  65  S.  W.  106. 

21.  An  act  providing  for  contests  of 
elections  held  to  take  the  sense  of  the 
electors  on  the  subscription  to  stock 
of  internal  improvement  associations 
does  not  take  away  the  equitable  rem- 
edy of  injunction  against  the  county 
supervisors  to  prevent  the  issuance  of 
bonds,  in  the  absence  of  prahibitary 
or  restrictive  words  in  the  statute  in- 
dicating an  intent  to  make  the  statu- 
tory remedy  exclusive.  Redd  v.  Su- 
pervisors of  Henry  County,  31  Gratt. 
(Va.)    695. 

Where  the  statute  has  provided  a 
specific  remedy  by  contest  injunction 
will  not  lie.  Peck  v.  Weddell,  17  Ohio 
St.    271. 

22.  Conceding  but  not  deciding  that 
a  court  of  equity  could  entertain  a  bill 
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8.  Appeal  From  Canvassing  Board.  —  A  direct  appeal  from  the 
decision  of  the  canvassing  board  has  been  provided  by  statute  in  some 
states.-^ 

J.  Who  May  Contest.  —  1.  Statutory  Proceedings.  —  Only  a 
person  named  in  the  statute,  or  who  is  given  such  right  by  necessary 
implication,  can  bring  statutory  contest  proceedings.-* 

It  is  not  unconstitutional  to  provide  that  a  private  individual  may 
contest  the  right  to  an  office  to  which  he  claims  to  have  been  elected.-^ 
On  the  other  hand  such  proceedings  may  be  brought  by  one  who  does 


to  adjudicate  a  contested  election  re- 
garding ttie  location  of  a  county  seat 
by  means  of  enjoining  the  board  of 
county  commissioners,  it  is  well  set- 
tled that  the  court  has  no  power  to  re- 
strain a  public  officer  from  perform- 
ing official  duties  required  by  law  to 
be  performed,  and,  hence,  it  cannot 
enjoin  such  board  from  canvassing  the 
returns  of  such  election  and  ascertain- 
ing therefrom  whether  a  change  of  lo- 
cation had  been  made,  Mendenhall  V. 
Denham,   35    Ma.    250,    17    So.    561. 

23.  Appeal  from  decision  of  tribun- 
al hearing  contest  proceedings,  see  in- 
fra, I,  E,  3,  a. 

See  generally  the  title  "Appeals." 
Under  a  statute  providing  that 
**from  all  decisions  of  the  board  of 
commissioners  upon  matters  properly 
before  them  there  shall  be  allowed  an 
appeal  to  the  district  court  by  any 
person  aggrieved,"  an  appeal  lies  as 
to  questions  of  dispute  which  arise  in 
canvassing  and  declaring  the  result  of 
an  election.  "This  appeal  does  not 
bring  to  the  district  court  for  review 
any  matter  wherein  the  board  acted 
eimply  in  a  ministerial  capacity  as  a 
canvassing  board,  but  only  those  ques- 
tions upon  which  they  acted  judicially 
in  their  findings  upon  which  they  pre- 
dicted the  result.  To  this  extent  an 
appeal  will  lie."  County  Com.  v. 
Haines,  4  Okla.  701,  46  Pac.  561. 

24.  Barnes  v.  City  of  Lincoln,  85 
Neb.  494,  124  N.  W.  99,  following  Dod- 
son  V.  Bowlby,  78  Neb.  190,  110  N.  W. 
698;  Sebering  v.  Bastedo,  48  Neb.  358, 
67  N.  W.  148;  Thomas  v.  Franklin, 
42  Neb.  310,  60  N.  W.  568. 

A  code  provision  requiring  the  state- 
ment of  contest  to  allege  that  contest- 
ant was  "an  elector  of  the  county" 
was  repealed  by  implication  when  the 
legislature  made  women  eligible  to  the 
office  of  school  superintendent  so  far 
as  it  would  operate  to  prevent  a  woman 
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claiming  to  be  elected  from  contesting 
her  right  to  the  office.  Nor  is  she 
limited  to  proceedings  by  quo  warranto. 
Brown  v.  McCoUum,  76  Iowa  479,  41 
N.  W.  197. 

The  code  now  reads  "that  he  or 
she  is  qualified  to  hold  the  office," 
Code,   §1203. 

There  is  no  power  given  the  supreme 
court  to  review  the  act  of  the  justice 
in  making  the  recount.  The  effect  of 
the  new  certificate  is  merely  to  change 
the  relative  position  of  the  two  par- 
ties, the  one  who  would  have  been 
contestant  becoming  contestee  in  such 
proceedings  as  may  be  brought  there- 
after. It  merely  changes  the  prima 
facie  evidence  of  right  to  the  office. 
State  ex  rel.  Ruh  v.  Frambach,  47  N. 
J.  L.  85,  follotvcd  in  Kehoe  v.  Stagmeier, 

70  N.  J.  L.   175,  56  Atl.   252,  affirmed, 

71  N.  J.  L.  342,  59  Atl.  1117.  See  also 
Lippincott  v.  Felton,   61   N.  J.   L.   121, 

38  Atl.  821;  affirmed,  61  N.  J.  L.  291, 

39  Atl.   646. 

But  in  Darling  v.  Murphy,  70  N.  J. 
L.  435,  57  Atl.  263,  the  court  deter- 
mined that  since  the  statute  provided 
for  a  contest  against  the  "incumbent" 
and  defined  incumbent,  "the  term  'in- 
cumbent' in  this  act  means  the  per- 
son whom  the  canvassers  declare 
elected,"  the  statutory  remedy  is  not 
open  to  one  "whO'  is  originally  de- 
clared elected,  and  whose  certificate  is 
revoked  upon  a  recount  .  .  .  but 
as  the  remedy  by  quo  warranto  is  open 
to  him,  we  cannot  say  that  the  legis- 
lature intended  to  give  him  the  statu- 
tory remedy.  If  it  is  a  casus  omissus 
the  remedy  rests  with  the  legislature." 

"The  position  of  first  selectman  is 
so  far  in  the  nature  of  an  office  that 
the  one  entitled  to  it  may  enforce  his 
right  by  judicial  proceedings."  Buck 
V.   Barnes,   75   Conn.   460,  53   Atl.   1012. 

25.  Maddux  v.  Walthall,  141  Cal. 
412,  74  Pac.  1026. 
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not  himself  claim  the  office.-*'  But  the  operation  of  this  rule  cannot 
be  so  extended  as  to  permit  the  court  to  change  the  nature  of  the 
proceedings."^ 

An  incumbent    may  bring  the  proceedings.^* 

Tie  Vote.  —  Even  where  the  statute  does  not  so  in  terms  provide, 
either  party  may  contest  where  a  tie  vote  is  declared.^" 


26.  In  Dryden  v.  Swinburn,  15  W. 
Va.  234,  it  was  contended  that  quo 
warranto  was  the  only  method  by  which 
the  public  could  oust  a  usurper  and 
that  the  statutory  proceeding  for  con- 
test could  only  be  brought  by  one  who 
himself  claimed  the  election.  The  court 
said,  however,  that  it  was  obvious  this 
was  not  so  because  one  ground  for  con- 
test was  illegality  of  the  election  and 
of  course  contestant  could  not  claim 
under  an  election  he  alleged  was  illegal.. 
Possibly  it  may  be  necessary,  however, 
that  the  party  bringing  the  proceed- 
ings have  been  a  candidate. 

It  is  settled  that  a  contested  elec- 
tion case  may  be  brought  by  a  defeated 
candidate  even  though  his  petition 
does  not  show  that  he  himself  was 
elected.  Seholl  v.  Bell,  125  Ky.  750, 
102  S.  W.  248,  citing  Wilson  v.  Tye, 
122  Ky.  508,  92  S.  W.  295;  Wilkins 
V.  Duffy,  114  Ky.  Ill,  70  S.  W.  668; 
Grinstead  V.  Scott,  82  Ky.  88. 

In  State  v.  Howell  (Wash.),  126  Pae. 
954,  the  rule  is  broadly  stated:  "We 
think  the  right  to  maintain  an  action, 
questioning  the  eligibility  of  candidate 
for  election  to  a  public  office,  is  in- 
herent in  a  citizen  and  an  elector." 
This  case  followed  State  ex  rel.  Har- 
vey V.  Mason,  45  Wash.  234,  88  Pac. 
126,  9  L.  E.  A.  (N.  S.)  1121,  where 
mandamus  against  an  election  board 
was  granted  on  the  relation  of  citi- 
zens not  claiming  the  office.  See  also 
State  V.  Superior  Court  (Wash.),  127 
Pac.  310. 

27.  While  one  may  bring  proceed- 
ings either  as  a  defeated  candidate 
claiming  title  to  the  office  or  as  a  citi- 
zen claiming  the  election  is  void,  which 
he  has  done  is  to  be  determined  by 
the  allegations  of  his  pleadings  and  the 
courts  cannot  convert  a  private  action 
into  a  public  one,  or  one  brought  to 
recover  and  enforce  a  private  right  into 
one  to  punish  a  public  wrong.  Nelson 
V.  Sneed,  112  Tenn.  36,  83  S.  W.  786. 

One  who  has  brought  a  contest  pro- 
ceeding in  a  court  not  having  jurisdic- 
tion but  which  would  have  had  jurisdic- 


tion of  proceedings  by  information  in 
the  nature  of  qtio  warranto  cannot  have 
his  proceeding  upheld  on  the  ground 
that  he  has  presented  all  the  facts  nec- 
essary to  be  pleaded  in  quo  warranto, 
where  he  was  not  such  a  party  as  is 
entitled  under  the  statute  to  bring  quo 
warranto  in  his  own  name,  and  has  not 
applied  to  the  court  for  permission  to 
bring  the  proceeding  on  his  own  rela- 
tion, nor  shows  a  request  of  and  re- 
fusal by  the  attorney  general  or  district 
attorney  to  bring  such  proceedings. 
Toncray  v.  Budge,  14  Idaho  621,  95 
Pac.    26. 

28.  Adcock  v.  Houk,  122  Tenn.  269, 
122  S.  W.  979,  following  Marshall  V. 
Kerns,  2  Swan  (Tenn.)  68,  which  held 
an  incumbent  might  object  to  the  in- 
duction into  office  of  one  holding  a 
certificate  of  election,  on  the  ground 
that  the  election  was  void,  though  he 
was  not  himself  a  candidate  for  re- 
election. 

29.  Erdman  v.  Barrett,  89  Pa.  320. 
A    party's    right    to    contest    is    not 

affected  by  the  fact  that  the  vote  as 
canvassed  was  a  tie  and  under  the  stat- 
ute the  canvassing  board  determined 
by  lot  that  his  opponent  was  elected. 
Nicholls  V.  Barrick,  27  Colo.  432,  62 
Pac.  202. 

The  return  on  its  face  showed  a  tie 
but  two  ballots  were  returned  and  filed 
with  a  special  report  saying  they  were 
rejected  but  "should  have  been  counted 
for  the  assessor."  Thereupon  the  can- 
didate for  assessor  filed  a  petition  de- 
manding a  correction  of  the  return  and 
on  hearing  this  was  done  and  he  was 
declared  elected  as  the  rejected  bal- 
lots were  for  him.  His  opponent 
brought  error,  claiming  the  only  meth- 
od of  correction  was  by  statutory  pro- 
ceeding of  contest.  Without  deciding 
that  question  the  superior  court  held 
that  he  was  not  prejudiced  by  the  or- 
der. If  it  was  annulled  the  vote  would 
be  a  tie  and  his  only  right  would  be 
to  contest.  Morgan  v.  Terrill,  45  Pa. 
Super.  639. 
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Institution  by  Court  on  Own  Motion.  —  The  court  cannot  institute  such 
preceedings  on  its  own  motion.^*^ 

2.  Quo  Warranto.  —  The  proceeding  by  quo  warranto,  or  action  ii? 
the  nature  thereof,  to  oust  an  incumbent,  may  be  brought  either  b;^ 
the  defeated  candidate,  or  by  the  state  ;^^  or  they  may  bring  a  joint 
actian.^2 

The  defeated  candidate's  right  to  bring  quo  warranto  is  clear  where 
the  office  has  been  omitted  from  the  list  mentioned  in  the  statute  re- 
lating to  statutory  contests  ;^^  and  he  may  be  given  permission  so  to 
do  evon  where  the  attorney-general  has  refused  to  bring  the  pro- 
ceeding.^* 


30.  "Their  only  power  and  province 
being  to  try  and  determine  those  in- 
stituted and  prosecuted  by  others." 
Nelson  v.  Sneed,  112  Tenn.  36,  83  S.  W. 
786  But  compare  Adcock  v.  Houk, 
122  Tenn.  269,  122  S.  W.  979,  which 
cites  with  approval  McCraw  v.  Harral- 
son,  4  Coldw.  (Tenn.)  34,  where  the 
contest  arose  through  the  refusal  of 
the  court  to  induct  the  claimant  into 
office. 

31.  Where  the  public  interests  are 
jeopardized  the  state  may  maintain 
mandamus  to  compel  surrender  of  the 
office  to  one  found  entitled  thereto,  on 
the  relation  of  the  county  attorney, 
tM>twithstanding  a  private  person  has 
such  an  interest  in  the  office  that  he 
would  also  be  entitled  to  bring  pro- 
ceedings in  the  nature  of  quo  warranto. 
State  V.  Lawrence,  76  Kan.  940,  92  Pac. 
1131,  following  Bartlett  v.  State,  13 
Kan.  99,  wherein  it  was  held  either 
the  state  or  an  individual  interested 
in  the  office  might  maintain  quo  war- 
ranto against  a  usurper.  See  the  title 
•'Quo  Warranto." 

One  cannot  bring  an  action  to  re- 
move a  mere  usurper  unless  he  is  him- 
self entitled  to  the  office,  but  the  com- 
monwealth through  its  proper  attorney 
may  bring  such  an  action  in  the  name 
of  the  commonwealth.  Wilson  v.  Tye, 
126  Ky.  34,  102  S.  W.  856.  To  same 
effect,  State  v.  Bulkeley,  61  Conn.  287, 
23  Atl.  186. 

Without  Qualifying. — Eelator  may 
prosecute  quo  ivarranto  without  having 
qualified  and  if  he  shall  be  success- 
ful may  be  inducted  into  office  upon 
qualifying.  State  v.  Frantz,  55  Neb. 
167,  75  N.  W.  546. 

One  seeking  by  quo  warranto  to  con- 
test his  right  to  an  office  need  not  in 
the  first  instance  take  the  oath  of 
office  and  give  the  official  bond  or  of- 
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fer  so  to  do.  The  respondent  having 
been  given  the  certificate  of  election 
relator  may  wait  until  his  right  to  the 
office  is  established  when  a  reasonable 
time  will  be  given  him  to  take  the 
oath  and  give  the  bond.  Bourgeois  v. 
Laizer,  77  Miss.  146,  25  So.  153. 

Inciunbent  Cannot  Bring. — In  Eob- 
erts  V.  Marshall  (Okla.),  127  Pac.  703, 
the  proceeding  being  mandamus,  the 
party  declared  elected  asked  the  court 
in  his  answer  to  investigate  the  regu- 
larity, of  the  election,  and  it  was 
claimed  that  this  had  the  effect  of 
making  the  proceeding  quo  warranto. 
But  the  court  says:  "We  know  of  no 
authority  that  holds  one  who  occupies 
the  office  may  maintain  such  an  action 
against  one  claiming  title  thereto  in 
order  that  the  rights  of  the  claimant 
may  be  ascertained,  and  we  can  con- 
ceive of  no  reason  upon  which  such  a 
doctrine    could    be    founded.'' 

32.  Whittaker  v.  Watson,  68  Ark. 
555,  60  S.  W.  652. 

33.  Where  the  statute  providing  for 
contest  of  elections  names  certain  offi- 
cers and  omits  others  and  the  supreme 
court  has  original  jurisdiction  under 
the  constitution  in  quo  warranto  pro- 
ceedings, such  jurisdiction  and  pro- 
ceedings may  be  resorted  to  as  to  such 
other  offices  for  it  will  not  be  assumed 
that  the  legislature  intended  to  leave 
contestants  without  any  remedy.  State 
V.  Sadler,  25  Nev.  131,  58  Pac.  284,  59 
Pac.  546,  63  Pac.  128. 

Followed  in  State  v.  Baker  (Nev.), 
129  Pac.  452. 

34.  State  r.  Frazier,  28  Neb.  438,  44 
N.   W.   471. 

Nevada  statute  provides  that  the  at- 
torney-general may  bring  such  on  his 
own  information  or  on  the  relation  of 
any  party  "against  any  person  he  has 
reason  to  believe  usurps,"  etc.    In  the 
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3.  Intervention.  —  After  contestant  has  dismissed  his  statutory- 
proceedings  another  party  cannot  intervene,^^  but  citizens  have  been 
permitted  to  intervene  even  after  mandamus  had  issued  and  been 
acted  upon,  in  order  to  prevent  collusion  between  relator  and  defend- 
ant.^" A  defeated  candidate  may  be  permitted  to  intervene  in  quo 
warranto.^'' 

An  intervening  petition  should  not  be  stricken  out  on  the  court's  own 
motion.^^ 

4.  Filing  Several  Contests  of  Same  Office.  —  Two  petitions  may  be 
filed  against  one  person  by  different  petitioners.^" 

5.  Estoppel  and  Waiver  of  Right  To  Contest.  —  Electors  are  not 
estopped  from  contesting  an  election  because  they  participated  therein 
and  made  no  objection  to  irregularities  in  the  manner  of  conducting 
same;*"  nor  are  they  estopped  from  afterward  asserting  that  the  elec- 
tion was  void  because  unauthorized.*^ 

A  candidate  is  not  estopped  to  question  the  right  to  reject  ballots, 
though  he  was  present  at  the  count  and  expressed  himself  satisfied  with 
the  count  ;*^  nor  does  he  waive  any  right  by  participating  in  a  contest 
before  a  tribunal  having  no  jurisdiction/^  or  by  being  present  at  a 


case  at  bar  it  appeared  that  the  attor- 
ney-general did  not  believe  respondent 
was  usurping  the  office,  but  did  not 
object  to  the  relator's  bringing  the 
proceeding  on  his  own  relation.  State 
V.  Sadler,  25  Nev.  131,  58  Pac.  284,  59 
Pac.  546,  63  Pac.  128. 

35.  Contestant  had  dismissed  and 
party  sought  to  have  the  dismissal  set 
aside  and  himself  substituted  as  con- 
testant. Moore  v.  Waddington,  69 
Neb.  615,  96  N.  W.  279. 

36.  On  mandamus  issued,  board  re- 
convened, recanvassed  votes  and  made 
return.  State  v.  Matley,  17  Neb.  564, 
24  N.  W.  200. 

37.  In  State  v.  Towns,  153  Mo.  91, 
54  S.  W.  552,  a  violation  of  the  cor- 
rupt practices  act;  but  the  part  of 
the  act  which  attempted  to  give  the 
unsuccessful  party  the  office  was  held 
unconstitutional. 

38.  Intervening  petition  filed  in  pur- 
suance to  an  order  granting  leave  so 
to  do.  Intervention  having  been  after 
decree,  the  court  should  either  have  va- 
cated the  decree  or  opened  it  and  held 
it  in  abeyance,  requiring  defendants  to 
the  intervening  petition  to  plead,  an- 
swer or  demur.  Weinberg  v.  Noonan, 
193  111.  165,  61  N.  E.  1022. 

39.  This  was  under  a  statute  pro- 
viding for  petitions  by  groups  of  citi- 
zens. Two  different  petitions  were  pre- 
sented.    Both  being  within  the  statu- 


tory time  both  were  entitled  to  be 
heard.  Weaver  v.  Given,  6  Phila.  (Pa.) 
65. 

40.  State  v.  State  Board  of  Can- 
vassers, 78  S.  C.  461,  59  S.  E.  145. 

Waiver  of  jurisdiction,  see  supra, 
I,  D,  2. 
'  4l!  in  Elliott  V.  Burke,  113  Ky.  479, 
68  S.  W.  445,  the  proceeding  being  by 
injunction  to  prevent  interference  with 
petitioners  in  the  discharge  of  their 
offices  by  persons  claiming  to  have 
been  elected  at  an  election  which  pe- 
titioners assert  was  no  election  but  ab- 
solutely void  because  not  authorized 
by  the  statute;  it  was  held  that  pe- 
tioners  having  participated  in  the  elec- 
tion did  not  estop  them  from  asserting 
its  invalidity  in  this  proceeding. 

Parties  who  take  part  in  a  county 
seat  election  are  not  estopped  to  con- 
test validity  of  same.  State  v.  Barton, 
58  Kan.  709,  51  Pac.  218. 

42.  That  the  candidate  was  present 
and  made  no  objection  when  the  count 
was  made  by  the  election  board  and 
declared  himself  satisfied  with  the  re- 
sult, as  having  made  a  better  run  than 
he  had  expected,  does  not  estop  him 
from  bringing  proceedings  to  contest 
upon  discovering  that  certain  ballots 
had  been  rejected  which  should  have 
been  counted  for  him.  State  ex  rel. 
Figley  v.  Conser,  24  Ohio  C.  C.  270. 

43.  Where  the  city  council  had  not 
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contest  to  which  he  was  not  a  party  though  he  did  not  object  thereto.^* 
It  is  not  necessary  to  take  an  objection  at  the  time  when  supervisors 
order  an  election  set  aside/^ 

K.  Against  Whom  Contest  May  Be  Brought.  —  1.  Statutory 
Contest  Generally.  —  A  statutory  contest  can  be  brought  only  against 
the  persons  designated  in  the  statute,*"  and  the  right  will  not  be  ex- 
tended by  construction  either  as  respects  officers  or  matters  not  spe- 
cifically within  the  statute.*'' 


passed  any  ordinance  nor  made  any 
provision  for  carrying  on  or  determin- 
ing election  contests,  that  the  parties 
hadi  participated  in  a  proceeding  be- 
fore the  council  which  resulted  in  the 
favor  of  one  would  not  prevent  the 
other  from  commencing  quo  warranto 
proceedings  since  the  finding  of  the 
council  did  no  more  than  establish  a 
prima  facie  right  to  the  office.  State 
ex  rel.  Blake  v.  Morris,  14  Wash.  262,  44 
Pac.  266. 

44.  Waiving  the  question  whether 
the  decision  of  the  city  councfl  would 
bar  further  proceedings  in  the  nature 
of  quo  warranto,  relator  cannot  be 
barred  thereby  because  he  was  not  a 
party  to  the  proceedings  before  the 
council  though  he  may  have  been  pres- 
ent and  did  not  object  or  protest.  State 
ex  rel.  Smith  v.  Anderson,  26  Fla.  240, 
8  So.  1. 

45.  Officers  and  voters  are  not 
obliged  "to  dance  attendance  on  the 
board."  Burke  V.  Supervisors  of  Mon- 
roe County,  4  W.  Va.  371. 

46.  So  in  a  local  option  contest  the 
organization  of  the  Anti-Prohibition 
Party  cannot  be  compelled  to  make 
themselves  parties.  McCormick  v.  Jes- 
ter  (Tex.  Civ.  App.),  115  S.  W.  278. 

47.  So  in  Compton  v.  Holmes,  94  Tex. 
578,  63  S.  W.  621,  after  comparing  vari- 
ous acts  as  originally  enacted  and  as 
they  appeared  in  compilations  and  re- 
visions the  court  says:  "It  is  clear  to 
our  minds  that  the  Legislature  has 
failed  to  include  in  this  statute  con- 
tests for  municipal  offices.  The  lan- 
guage cannot  be  extended  by  construc- 
tion so  as  to  embrace  them." 

The  statute  provided  for  contests  of 
"county  offices"  but  did  not  mention 
municipal  offices,  and  the  chapter  on 
elections  recited:  "Except  as  other- 
wise provided  by  law,  the  provisions 
of  this  chapter  shall  be  applicable  to 
the  city  of  St.  Louis  the  same  as  to 
counties,"   and  there  was  also   a  gen- 
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eral  statutory  provision  "Whenever  the 
word  'county'  is  used  in  anj''  law  gen- 
eral in  its  character  to  the  whole  state 
the  same  shall  be  construed  to  include 
the  city  of  St.  Louis,  unless  such  con- 
struction be  inconsistent  with  the  evi- 
dent intent  of  such  law,  or  of  some 
law  specially  applicable  to  such  city." 
Contest  of  mayor  could  not  be  had  as 
he  was  in  no  sense  a  county  officer. 
The  statutes  refer  only  to  such  officers 
as  are  elected  by  virtue  of  the  general 
laws  within  the  city  the  same  as 
in  counties.  State  ex  rel.  Francis  v. 
Dillon,  87  Mo.  487.  This  was  subse- 
quently cured  by  amendment. 

Under  a  statute  conferring  power 
upon  a  city  council  to  judge  of  the 
qualification  and  election  "of  its  own 
members,"  it  has  no  power  to  pass 
upon  the  election  of  mayor.  Winter  v. 
Thistlewood,  101  111.  450.  See  also 
Foley  V.  Tyler,  161  111.  167,  43  N.  E. 
845. 

There  is  no  jurisdiction  to  try  a  local 
option  election  contest  though  the  stat- 
ute says:  "The  election  in  this  article 
provided  for,  and  the  result  thereof, 
may  be  contested  in  the  same  manner 
as  now  provided  by  law  for  the  con- 
test of  elections  for  county  officers  in 
this  state."  The  statutes  providing 
for  contesting  elections  of  county  offi- 
cers (§§7079,  7030)  "contemplate  that 
the  parties  to  the  contest  shall  have 
been  the  opposing  candidates  for  the 
office  at  the  election  so  held,  and  that 
the  one  claiming  to  have  been  elected 
shall  be  the  contestant  and  the  opposite 
party,  who  has  been  declared  elected 
and  has  his  certificate  to  that  effect, 
shall  be  the  contestee."  Here  there 
is  no  one  claiming  as  candidate,  no  one 
coming  "within  the  express  language 
of  the  law  either  as  to  contestants  or 
contestee."  The  court  cannot  supply 
the  legislative  failure  to  provide  who 
may  institute  proceedings  and  against 
whom.     The  question  is  not  one  of  pro- 
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Where  the  statute  provides  for  contests  of  elections  within  a  political 
subdivision  it  has  been  extended  to  those  officers  who  are  voted  for 
therein,  though  the  jurisdictional  confines  of  their  territory  may  not 
be  corcxtensive.^^ 

That  the  person  who  has  been  awarded  the  certificate  has  failed  to 
qualify  does  not  affect  the  right  to  bring  contest  proceedings  against 
him  f-*  but  it  has  been  held  that  where  one  qualified  and  then  resigned, 
contest  proceedings  cannot  be  brought  against  him.^*' 

2.  Tie  Vote.  —  On  a  tie  vote  the  weight  of  opinion  favors  the  right 
of  either  contestant  to  bring  proceedings  against  the  other  f^  but  there 
is  authority  to  the  contrary,  on  the  theory  that  in  such  case  there  is 
no  one  who  has  been  ''declared  elected"  within  the  statute."    How- 


cedure  but  jurisdiction  and  so  dis- 
tinguishable from  tliose  cases  wliere 
having  the  jurisdiction  conferred  the 
court  has  adopted  a  procedure  to  carry 
out  the  legislative  intent.  Kehr  V. 
Columbia,  136  Mo.  App.  322,  116  S.  W. 
428. 

The  court  has  no  jurisdiction  to  try 
election  contests  of  matters  not  pro- 
vided for  in  the  statute.  This  was  an 
attempt  to  contest  vote  as  to  local  op- 
tion, the  statute  only  providing  for  con- 
tests of  elections  "of  any  person  to 
any  county,  district,  township  or  pre- 
cinct office."  Bradburn  v.  Wasco  Co., 
55  Ore.  539,  106  Pac.  1018. 

In  Shirar  v.  Elbridge  Twp.,  249  111. 
617,  94  N.  E.  985,  the  court  refused 
to  take  jurisdiction  of  a  contest  of 
an  election  respecting  the  building  of 
a  road  since  the  statutes  authorize  con- 
tests only  of  elections  of  officers. 

The  designation  of  a  county  seat  by 
popular  election  is  a  matter  properly 
belonging  to  the  legislative  department 
and  by  itself  not  a  matter  for  judicial 
cognizance.  But  where  the  law  pro- 
viding for  such  designation  also  pro- 
vides that  the  election  may  be  con- 
tested before  the  district  court,  on 
leave  obtained,  and  prescribes  a  mode 
of  procedure  thereupon,  such  designa- 
tion becomes  the  subject  of  judicial 
cognizance.  Smith  V.  Adams,  130  U.  S. 
167,  9  Sup.  Ct.  566,  32  L.  ed.  895. 

48.  Under  Cal.  Code  Civ.  Proc.  §1111, 
providing  for  a  contest  of  the  right 
of  any  person  declared  elected  to  an 
office  "to  be  exercised"  in  **a  county, 
city  and  county,  city  or  .  .  .  any 
political  subdivision  of  either,"  a  con- 
test may  be  brought  to  determine  the 
right  of  a  person  to  the  office  of  judge 
of  the  superior  court.     Bush  v.  Head, 


154  Cal.  277,  97  Pac.  512,  following 
Saunders  v.  Haynes,  13  Cal.  145,  where 
a  district  court  judge's  election  was 
held  contestable  under  a  similar  stat- 
ute the  court  holding  such  judge  filled 
an  office  "to  be  examined  within  a 
county"  though  his  district  comprised 
several  counties. 

Under  a  statute  giving  a  right  to 
contest  the  election  of  "any  officer 
elected  by  the  votes  of  the  county 
or  any  district  therein,"  a  contest 
may  be  tad  as  to  school  trustees.  "The 
language  of  this  statute  seems  to  us 
broad  enough  to  include  elections  for 
school  trustees  which  necessarily  occur 
in  districts  within  the  several  coun- 
ties." Lykins  v.  Steele,  25  Ky.  L. 
Eep.  536,  76  S.  W.  39,  following  Hop- 
kins V.  Swift,  100  Ky.  14,  37  S.  W. 
155. 

49.  Bush  V.  Head,  154  Cal.  277,  97 
Pac.  512;  Sweeny  v.  Adams,  141  Cal. 
558,  75  Pac.  182;  Edwards  V.  Loy,  113 
Ky.  746,  68  S.  W.  1091. 

50.  Though  he  held  the  office  for 
several  days  but  received  no  fees  or 
salary.  He  has  absolutely  no  interest 
in  the  office  and  the  statute  clearly 
contemplates  the  right  of  contest  to 
be  "against  the  person  whose  office  is 
contested."  Eafferty  v.  McGowan,  136 
111.   620,   27   N.   E.   194. 

51.  In  case  of  a  tie  vote  the  pro- 
ceedings should  be  against  one  of  the 
candidates  in  behalf  of  the  other.  Erd- 
man  v.  Barrett,  89  Pa.  320. 

Compare  supra,  I,  J,  1. 

52.  Under  Code  Civ.  Proc.  §1111, 
giving  a  right  "to  contest  the  right 
of  any  person  declared  elected  to  an 
office"  there  can  be  no  contest  where 
the  election  has  been  declared  a  tie 
as  there  is  no  person  whose  right  may 
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ever,  the  right  is  clear  where  the  statute  provides  for  the  casting  of 
lots  to  determine  who  is  to  be  declared  elected.^'' 

The  right  to  contest  being  admitted  the  opposing  candidate  and  not 
the  incumbent  is  the  proper  party  defendant.^* 

3.  Indispensable  Parties  Defendant.  —  It  has  been  held  that  the 
person  directly  affected  is  not  an  indispensable  party  where  the  action 
is  by  electors  and  the  statute  does  not  provide  for  a  counter-complaint 
by  him.^^ 

In  county  seat  contests  the  county  is  an  indispensable  party."^^ 

4.  Joinder  of  Parties  Defendant.  —  The  rights  of  different  persons 
to  different  offices  cannot  be  joined  in  one  action  f^  but  where  a  num- 
ber of  candidates  are  running  for  the  same  office  the  better  practice 
is  to  join  all,^^  though  failure  so  to  do  does  not  deprive  the  court  of 
jurisdiction.^^ 


be  coBtested.  Lamb  v.  "Webb,  151  Cal. 
451,  91  Pac.  102,  646;  Austin  v.  Dick, 
100  Cal.  199,  34  Pac.  655.  This  has 
now  been  changed  by  Code  Civ.  Proc, 
amendment,  1907,  §n24a.  See  Mc- 
Gregor V.  Board  of  Trustees,  159  Cal. 
441,  114  Pac.  566. 

Under  §860  of  the  municipal  corpora- 
tion act  (St.  1883,  p.  269)  the  trus- 
tees "shall  judge  of  the  qualifications 
of  its  members  and  of  all  election  re- 
turns and  determine  contested  elections 
of  all  city  officers,"  and  this  was 
held  to  include  a  contest  where  the 
canvass  showed  a  tie  and  no  one  had 
been  declared  elected.  McGregor  v. 
Board  of  Trustees,  159  Cal.  441,  114 
Pac.  566, 

53.  Stegeman  v.  Cook,  126  Ky.  114, 
102  S.  W.  872. 

54..  Incumbent  was  not  a  candidate 
but  was  holding  over  on  the  theory 
that  there  had  been  no  election.  Erd- 
man  v.  Barrett,  89  Pa.  320. 

55.  Dismissal  for  want  of  indispen- 
sable party,  see  infra,  I,  N,  21  and  22. 

The  Virginia  Code,  §160,  at  present 
prescribes  that  the  party  whose  elec- 
tion is  attacked  by  the  complaint  of 
fifteen  electors  claiming  an  undue  elec- 
tion or  false  return  shall  be  served 
with  notice  and  for  the  filing  of  a 
counter-complaint  by  him.  In  West  V. 
Ferguson,  16  Gratt.  270,  construing  the 
statute  which  did  not  then  contain  the 
provision  for  counter-complaint,  it  was 
said  such  person  was  not  a  necessary 
party  to  the  proceedings  and  the  same 
was  reaffirmed  in  Ex  parte  Ellyson,  20 
Gratt.    (Va.)   10. 

56.  "It  is  the  owner  of  the  county 
property,    and    is    required    to    provide 
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county  buildings,  records  and  places 
for  holding  courts,  and  to  make  pro- 
vision generally  for  the  public  busi- 
ness. No  other  party  represents,  or  is 
authorized  to  represent,  the  public  in- 
terests." Metamora  v.  Eureka,  163 
111.  9,  45  N.  E.  209. 

57.  Vance  v.  Gaylor,  25  Ark.  32. 
The    statute   nowhere    authorizes   the 

bringing  of  such  joint  action.  Coopers- 
dale  Election,  157  Pa.  637,  27  Atl.  786, 
quoting  with  approval  Cass  Twp.  Elec- 
tion Case,  2  Legl.  Ch.  307. 

But  compare  Eichardson  v.  Farrar,  88 
Va.  760,  15  S.  E.  117,  where  it  was 
said  that  the  statute,  Code,  §160, 
authorizing  proceedings  "upon  the  com- 
plaint of  fifteen  or  more  qualified 
voters  .  .  .  of  an  undue  election 
or  false  return,"  does  not  limit  the 
contest  to  one  defendant  or  require  it 
to  embrace  more  than  one.  The  case 
turned,  however,  upon  defendant's  hav- 
ing failed  to  raise  the  question  proper- 

58.  Arnold  v.  Keil,  252  111.  340,  96 
N.  E.  869;  Brents  v.  Smith,  250  111. 
521,  95  N.  E.  484. 

Where  five  trustees  were  to  be 
elected  and  each  candidate  was  op- 
posed to  every  other  candidate  since 
the  five  who  received  the  highest  num- 
ber of  votes  were  to  be  declared 
elected,  all  the  persons  who  were  can- 
didates should  be  joined.  From  the 
record  it  is  quite  possible  some  one  of 
the  other  candidates  may  have  been 
elected  and  the  court  could  not  de- 
clare the  petitioner  elected  because 
they  were  not  parties.  Connay  v.  Sex- 
ton, 243  111.  59,  90  N.  E.  203. 

59.  The   canvass  showing    that    the 
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L.  Right  to  Jury  Trial.  —  1.  Statutory  Contests.  — In  statutory 
contest  proceedings  the  great  weiglit  of  opinion  is  that  a  jury  trial 
need  not  be  provided/'"  though  there  has  been  some  question  raised 
where  constitutional  offices  are  involved."^     Assuming  the  right  to 


party  not  joined  received  less  votes 
than  either  of  the  others  no  harm  re- 
sults from  omitting  him.  But  if  he 
had  received  more  than  either  no  de- 
cree affecting  his  rights  could  have 
been  entered  as  he  was  not  a  party.  Ar- 
nold V.  Keil,  252  111.  340,  96  N.  E.  869. 

When  the  petition  and  answer  show 
that  it  was  unnecessary  to  make  other 
candidates  parties  as  it  would  be  un- 
reasonable to  believe  that  any  one  of 
them  could  gain  enough  on  a  recount 
to  entitle  him  to  be  declared  elected, 
and  the  result  of  the  contest  proved 
that  fact,  it  was  not  necessary  to  make 
such  others  parties  to  the  contest. 
Brents  v.  Smith,  250  111.  521,  95  N.  E. 
484. 

60.  Arkansas. — A  contested  election 
case  is  a  proceeding  under  the  statute 
to  be  tried  summarily  by  the  court 
and  plaintiff  is  not  entitled  to  a  jury 
trial.  Wise  v.  Martin,  36  Ark.  305; 
Govan  v.  Jackson,  32  Ark.  553. 

Georgia. — Failure  to  provide  jury 
trial  of  question  of  fact  does  not  ren- 
der statute  unconstitutional.  A  quick 
summary  remedy  is  needed.  Freeman 
V.  State,  72  Ga.   812. 

Indiana. — There  is  no  error  in  deny- 
ing a  motion  for  trial  by  jury.  Pedigo 
V.  Grimes,  113  Ind.  148,  13  N.  E.  700; 
Corey  v.  Lugar,   62  Ind.   60. 

Louisiana. — "When  the  law  orders 
that  a  case  shall  be  tried  as  an  or- 
dinary case  ,  .  .  it  is  not  in  con- 
templation there  should  be  a  jury  trial, 
unless  either  or  both  of  the  parties  to 
the  litigation  ask  for  a  jury  trial.  In 
our  opinion  the  court  has  jurisdiction 
to  try  the  case.  All  cases  classed  as 
ordinary  cases  are  to  be  so  tried,  unless 
there  is  some  expression  in  the  law 
to  indicate  that  it  must  be  tried  by 
jury."  Gauthfer  v.  Lapeyrouse,  122 
La.  35,  47  So.  367. 

Minnesota. — Election  contest  being  a 
special  proceeding  and  not  a  civil  ac- 
tion, a  jury  trial  is  not  demandable. 
Ford  V.  Wright,  13  Minn.  518. 

Oregon.— "The  statute  contemplates 
that  it  shall  be  tried  as  an  action  at 
law,  without  the  intervention  of  a  jury. 
The    object    of    the     statute,     possibly. 


was  to  place  the  trial  of  an  election 
contest  with  the  court  instead  of  a 
jury,  for  the  reason  that  the  former 
would  be  less  liable  to  party  influences 
and  political  motives  than  the  latter." 
Hughes  V.  Holman,  23  Ore.  481,  32  Pac. 
298. 

Pennsylvania.— An  application  was 
made  to  the  court  to  award  an  issue 
in  order  that  the  whole  case  might  be 
submitted  to  a  jury.  But  the  court 
held  this  would  be  contrary  both  to 
the  spirit  and  letter  of  the  statute.  A 
speedy  decision  is  required.  The  chance 
of  dissention  among  the  jury  or  long 
drawn  out  litigation  through  bills  of 
exception  and  writs  of  error  are  com- 
mented on.  Kneass'  Case,  2  Pars.  Eq. 
Cas.  (Pa.)  553.  See  also  Ewing  v.  Fil- 
ley,  43  Pa.  384;  Thompson  v.  Ewing, 
1  Brewst.   (Pa.)   67. 

Tennessee. — "Election  contests  are 
not  jury  cases."  Taylor  v.  Carr,  125 
Tenn.  235,  141  S.  W.  745;  Shields  v. 
McMahan,  112  Tenn.  1,  81  S.  W.  597. 

Texas.— "The  statute  under  which 
the  contest  is  authorized  does  not  pro- 
vide that  the  same  shall  be  tried  be- 
fore a  jury.  The  trial  does  not  in- 
volve either  personal  or  property 
rights,  and  is  neither  a  suit  at  law  or 
in  equity,  but  is  a  political  question 
to  be  tried  before  a  special  tribunal 
with  limited  powers.  The  court  did 
not  err  in  refusing  contestees  a  trial 
by  jury."  McCormick  v.  Jester  (Tex. 
Civ.  App.),  115  S.  W.  278,  citing  a  long 
line  of  Texas  cases. 

61.  "We  think  it  is  clear  that  the 
legislative  department  of  the  govern- 
ment of  this  state  may  appoint  a  tri- 
bunal vested  with  exclusive  power  to 
hear  and  determine  questions  of  con- 
tested elections  without  a  trial  by  jury, 
when  such,  contests  originate  between 
claimants  to  an  office  under  a  munici- 
pal corporation  which  the  legislature 
alone  has  created."  Quaere  whether 
rule  would  be  the  same  if  the  office 
were  one  recognized  by  the  constitu- 
tion. State  ex  rel.  Andrews  v.  Lewis, 
51  Conn.  113,  citing  Selleck  v.  Com- 
mon Council  of  South  Norwalk,  40  Conn. 
359. 
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exist  it  has  been  said  it  must  be  demanded  before  trial  commenced.®- 

2.  Mandamus.  —  Where  the  proceeding  is  by  mandamus  to  com- 
pel a  recanvass,  the  right  to  a  jury  has  been  questioned.*'^ 

3.  Quo  Warranto.  —  Wliere  the  contest  is  in  the  nature  of  quo 
ivarranto  and  directed  at  incumbents  only,  a  jury  trial  cannot  be  de- 
nied under  a  constitution  guaranteeing  such  a  trial  in  all  cases  in 
which  it  had  formerly  been  used."* 

]\r.  Procedure  in  Proceedings  Other  Than  Statutory  Contests. 
1.  General  Rules.  —  For  the  most  part  the  pleadings  and  procedure 
in  the  proceedings  other  than  the  statutory  contest  are  no  different 
when  it  is  sought  to  set  aside  an  election  thereby  than  when  invoked 
to  oust  incumbent  or  for  the  enforcement  of  some  right  not  involving 
a  public  office  and  so  are  not  within  the  scope  of  this  article.'^' 

2.  Information  in  Quo  Warranto.  —  If  relator  seeks  to  be  installed 
in  the  office  as  well  as  to  oust  respondent  he  must  set  up  facts  showing 
his  election.^**    Mere  conclusions  of  law  are  not  sufficient."^    It  is  not 


62.  Maddux  v.  Walthall,  141  Cal. 
412,  74  Pac.  1026.  Compare  Gauthier 
V.  Lapeyrouse,  122   La.   35,  47  So.  367. 

It  is  not  demandable  where  only  is- 
sues of  law  could  arise.  Maddux  v. 
Walthall,  141  Cal.  412,  74  Pac.  1026. 

63.  Territory  t>.  County  Comrs.,  5 
N.  M.  1,  16  Pac.  855. 

64.  The  constitutional  provision 
guaranteeing  the  right  to-  jury  trial 
"in  all  cases  in  which  it  has  hereto- 
fore been  used"  prohibits  a  summary 
trial  without  jury  in  proceedings  iu 
the  nature  of  quo  warranto  though 
having  many  features  of  a  statutory 
contest  proceeding  and  calling  for  a 
recanvass  of  votes  but  aimed  at  per- 
sons who  were  incumbents  of  offices. 
Assuming  that  a  contestant  would  have 
no  right  to  a  trial  in  any  particular 
manner  since  he  had  no  right  to  con- 
test except  such  as  is  given  him  by 
statute  the  case  is  very  different  where 
an  incumbent  of  an  office  is  involved. 
Here  contestee  was  in  office  under  a 
certificate  of  election  entitling  him 
thereto.  In  the  only  judicial  proceeding 
known  to  the  law,  or  that  ever  pre- 
vailed in  the  state,  through  which  he 
could  be  ousted  from  office,  he  was  en- 
titled to  a  iury  trial  on  the  merits. 
Metz  V.  Maddox,  189  N.  Y.  460,  82  N.  E. 
507,  reversing  121  App.  Div.  147,  105 
N.  Y.  Supp.  702,  and  120  App.  Div.  814, 
105  N.   Y.   Supp.   814. 

65.  Consult  the  particular  titles  deal- 
ing with  the  procedure  involved,  as 
"Injunctions,"  "Mandamus,"  "Pro- 
hibition,"  "Quo  Warranto." 
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66.  Under  the  constitution  returns 
on  election  of  governor  were  made  to 
the  state  treasurer,  secretary  and 
comptroller  who  in  turn  submitted  a 
list  to  the  general  assembly  who  there- 
upon declared  who  was  elected,  or  if 
no  one  had  a  majority  the  assembly 
thereupon  must  elect.  The  information 
in  this  case  was  held  to  be  demurrable 
because  it  neither  alleged  that  relator 
had  a  majority,  but  instead  set  forth 
facts  showing  that  the  majority  was 
in  dispute;  nor  did  it  allege  any  rea- 
son why  the  general  assembly  could  not 
decide  relator's  right  to  the  office. 
State  V.  Bulkeley,  61  Conn.  287,  23 
Atl.  186. 

Mere  allegations  in  the  words  of  the 
statute  are  sufficient  in  quo  warranto 
in  the  name  of  the  state.  So  it  is 
enough  to  allege  that  the  respondent 
"usurps,  unlawfully  holds  and  exer- 
cises the  office  of,  etc.,"  but  where 
not  only  the  exclusion  of  respondent 
but  the  installation  of  relator  is  sought 
the  facts  on  which  relator  relies  to 
establish  his  title  must  also  be  set  out. 
Ham  V.  State,  156  Ala.  645,  47  So.  126, 
following  State  v.  Matthews,  153  Ala. 
646,  45  So.  307;  Frost  v.  State,  153 
Ala.  654,  45  So.  203;  Jackson  v.  State, 
143  Ala.  145,  42  So.  61;  State  v.  Price, 
50  Ala.  568. 

67.  As  to  Legality  of  Ballots. — Peti- 
tion for  quo  warranto  alleged  "eleven 
votes  cast  for  your  petitioner  that  were 
legal  votes  which  were  not  counted  by 
said  election  board  for  the  alleged  rea- 
son   that    said    ballots     contained     dis- 
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necessary  to  aver  specifically  that  the  ballots  were  properly  preserved.®^ 

3.  Answer  in  Quo  Warranto.  —  The  respondent  in  his  answer  must 
allege  facts  showing  that  he  was  elected  in  the  manner  prescribed  by 
law.«^ 

4.  Reply  in  Quo  Warranto.  —  If  relator  seeks  to  raise  the  issue  of 
election  by  his  reply  he  must  set  up  issuable  facts  therein.'^" 

5.  Bill  or  Complaint  Seeking  Injunction.  —  A  bill  in  equity  at- 
tacking an  election  on  the  ground  of  fraud  must  be  specific  as  to  the 
particular  act.^^  The  rule  obtains  that  enough  must  be  pleaded  to  oifset 


tinguishing  marks,  Tvlien  in  fact  said 
ballots  did  not  contain  distinguishing 
marks,  the  real  reason  being  that  a 
majority  of  said  election  board  were 
opposed  to  the  election  of  your  peti- 
tioner and  illegally  refused  to  count 
said  eleven  ballots.  He  shows  that  said 
election  board  counted  between  one 
and  ten  ballots  for  said  Marcus  A. 
Doty  that  have  distinguishing  marks 
and  were  illegal  ballets  and  should  not 
have  been  counted."  The  court  says: 
"It  is  apparent  that  relator  swears  to 
a  conclusion  only."  Boucha  v.  Alger, 
Circuit  Judge,  159  Mich.  610,  124  N.  W. 
532. 

That  relator  *•  received  a  plurality  of 
the  votes  cast  at  the  election."  State 
ex  rel.  Andrew  v.  Lewis,  51  Conn.  113. 

Votes  Cast  by  Non-Electors.— The 
facts  upon  which  it  is  alleged  that  cer- 
tain persons  who  voted  were  not  qual- 
ified electors  must  be  set  out  in  the 
information.  Ham  V.  State,  156  Ala. 
645,  47   So.   126. 

68.  It  is  presumed  the  proper  officers 
did  their  duty  in  that  respect.  State 
V.  Kempf,  69  Wis.  470,  34  N.  W.  226. 

69.  Mere  allegations  that  he  was 
"duly  and  legally  elected,"  or  that 
"he  received  a  majority  of  the  legal 
votes,"  are  mere  conclusions  of  law. 
State  ex  rel.  Smith  v.  Anderson,  26  Fla. 
240,  8  So.  1.  Compare  State  ex  rel. 
Weeks  r.  Day,  14  Fla.  9. 

Answer  Insufficient  as  Being  Mere 
"Negative  Pregnant."  —  "A  denial 
'that  any  such  number  as  one  hundred 
and  three'  of  these  ballots,  or  pieces 
of  white  paper  as  the  answer  calls  them, 
were  cast  as  alleged  for  relator,  is 
not  a  denial  that  relator  received  more 
legal  votes  than  defendant  did,  nor  an 
allegation  that  he  did  not  receive  one 
hundred  and  two  or  any  other  number 
in  excess  of  the  sixty-seven  votes 
which    defendant    alleges    he    received. 


It  is  a  negative  pregnant  which  is 
condemned  by  all  works  on  pleading, 
Gould's  Pleading,  chapter  6,  section  29, 
et  seq.,"  State  ex  rel  M.  L.  Smith  V. 
J.  E.  Anderson,  26  Fla.  240. 

May  amend  to  show  that  certain 
votes  in  relator's  favor  were  cast  by 
disqualified  voters.  In  quo  warranto 
to  contest  an  election,  relator  having 
shown  an  apparent  lead  of  two  votes 
over  respondent  the  latter  was  entitled 
to  amend  his  replication  and  prove  that 
three  persons  who  voted  for  relator 
were  not  qualified  voters.  Kelly  v. 
State,  79  Miss.  168,  30  So.  49. 

70.  Assuming  that  the  relator  may 
bring  defendant  into  court  on  a  mere 
general  averment  in  his  information 
that  relator  received  a  plurality  of 
votes,  when  the  defendant  in  obedience 
to  the  writ  puts  his  title  to  the  office 
in  his  return,  the  relator  must  answer 
the  return.  This  he  may  do  by  de- 
murrer as  being  insufficient;  or  he  may 
deny  the  facts  stated  in  the  return; 
or  he  may  admit  the  facts  and  by  way 
of  confession  and  avoidance  set  up 
other  facts.  But  the  facts  so  set  up 
must  be  issuable  facts.  A  mere  state- 
ment that  he  has  a  plurality  is  not  suf- 
ficient. State  ex  rel.  Andrew  v.  Lewis, 
51  Conn.  113. 

71.  Allegations  were  too  vague 
which  alleged  that  a  certain  number  of 
ballots  "were  rejected  and  thrown  out 
by  the  judges  of  the  election  as  il- 
legal" without  specifying  that  these 
were  ballots  of  qualified  voters,  or  that 
the  judges  violated  any  legal  duty;  as 
were  general  allegations  of  the  use  of 
money  whereby  "a  number  of  votes" 
were  corruptly  obtained  "for  subscrip- 
tion," without  allegations  that  such 
votes  were  not  rejected  but  were  in 
fact  counted  for  the  proposition.  Eed 
Kiver  Furnace  Co.  v.  Tennessee  Cent. 
E.  Co.,  113  Tenn.  697,  80  S.  W.  1016. 
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the  presumption  that  the  official  charged  with  preparing  the  ballot  did 
his  duty." 

N.  Procedure  on  Statutory  Contest.  —  1,  Statutory  Require- 
ments Must  Be  Strictly  Followed.  —  The  statutory  contest  is  subject 
to  the  rules  and  regulations  of  the  statute  which  must  be  strictly 
followed  so  far  as  same  are  jurisdictional;"  and  to  the  extent  that 
the  statute  prescribes  a  procedure  it  is  clear  that  procedure  must  b.e 
strictly  followed.^*  Hence  wherever  there  is  a  conflict  the  procedure 
of  the  statute  prevails  over  the  ordinary  procedure  of  the  court." 

But,  on  the  other  hand,  it  must  be  remembered  that  the  procedure 
is  remedial,  and  the  statute  should  be  liberally  construed  so  that  the 
intent  thereof  may  be  carried  out." 

2.  Time  of  Commencing  Contest.  —  The  provision  of  the  statute 
prescribing  the  time  within  which  the  contest  must  be  brought  is  uni- 
formly held  to  be  jurisdictional." 


72.  Even  if  an  election  could  be 
contested  because  the  party  was  not 
properly  nominated  a  complaint  alleges 
no  ground  of  contest  which  states  that 
the  county  clerk  placed  the  name  of 
contestee  on  the  ticket  used  at  the 
election  and  that  a  certificate  of  elec- 
tion has  been  issued  to  him.  The  pre- 
sumption is  that  these  were  official 
duties  legally  performed.  Powers  v. 
Hitchcock,  129  Cal.  325,  61  Pac.  1076. 

73.  Ala. — Pearson  V.  Alverson,  160 
Ala.  265,  49  So.  756.  Colo.— «chwarz 
V.  County  Court  of  Garfield  Co.,  14 
Colo.  44,  23  Pac.  84.  Ore.— Bradburn 
V.  Wasco  County,  55  Ore.  539,  106  Pac. 
1018. 

"The  right  to  contest  an  election  is 
purely  statutory  and  must  be  deter- 
mined in  accordance  with  the  terms  of 
the  statute."  Powers  v.  Hitchcock, 
129  Cal.  325,  61  Pac.  1076;  Carlson  v. 
Burt,  111  Cal.  129,  43  Pac.  583;  Austin 
V.  Dick,  100  Cal.  199,  34  Pac.  655. 

"Proceedings  for  a  recount  of  votes 
are  strictly  statutory;  they  are  of  no 
effect  unless  they  are  authorized  by  the 
statute  and  begun  and  conducted  as 
the  statute  provides."  So  where  a 
town  meeting  was  held  and  "official 
ballots"  were  not  used  and  officers 
"were  not  voted  for  on  one  ballot"  a 
recount  could  not  be  had  because  the 
ballots  could  not  be  sealed  up  and  pre- 
served in  the  manner  prescribed  by  the 
statute.  Eldridge  V.  Niekerson,  192 
Mass.  409,  78  N.  E.  461. 

74.  Cal. — Freshour  v.  Howard,  142 
Cal.  501,  77  Pac.  1101;  Powers  V. 
Hitchcock,  129  Cal.  325,  61  Pac.  1076. 
Mo.— State    v.    Spencer,    166    Mo.    279, 
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65  S.  W.  984  (quoted  and  followed  in 
State  V.  Hough,  193  Mo.  615,  91  S.  W. 
905);  Higbee  v.  Ellison,  92  Mo.  13,  4 
S.  W.  258.  Ore. — Bradburn  v.  Wasco 
County,  55  Ore.  539,  106  Pac.  1018. 
Tenn.— Harmon  v.  Tyler,  112  Tenn.  8, 
83  S.  W.  1041. 

75.  Davis  v.  Moore,  70  Ark,  240,  67 
S.  W.  311;  Gonzales  v.  Gallegos,  10 
N.  M.  372,  62  Pac.  1103.  See  also 
Sumpter  v.  Duffie,  80  Ark.  369,  97 
S.  W.  435;  Bull  v.  Southwick,  2  N.  M. 
321. 

The  fact  that  the  court  is  one  of 
law,  and  that  there  is  a  practice  act 
governing  such  court  which  differs 
materially  from  the  act  regulating  prac- 
tice in  chancery  does  not  affect  the 
question  where  the  statute  providing 
for  contests  directs  the  mode  of  pro- 
cedure to  be  "as  is  provided  in  cases 
in  chancery."  Cavanaugh  v.  McCono- 
chie,  134  111.  516,  25  N.  E.  674. 

76.  So  as  "to  advance  the  rem- 
edy." Election  Cases,  65  Pa.  20,  quoted 
with  approval,  Cole's  Election,  223  Pa. 
271,  72  Atl.  510. 

So  "that  the  will  of  the  people  in 
the  choice  of  public  officers  may  not  be 
defeated  by  any  merely  formal  or  tech- 
nical objections."  Tombaugh  V.  Grogg, 
146  Ind.  99,  44  N.  E.  994;  Hadley  v. 
Gutridge,  58  Ind.  302. 

"The  powers  conferred  upon  the 
court  in  relation  to  contested  elections 
are  to  be  exercised  judicially;  and  in 
such  cases  proceedings  are  to  be  reg- 
ulated, as  far  as  practicable,  by  the 
established  rules  of  judicial  procedure." 
Mann  v.  Cassidy,  1  Brewst.  (Pa.)   11. 

77.  Cal. — O'bowd  v.  Superior  Court, 
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"Return  day  of  the  election"  has  been  construed  to  mean  the  day  on 
which  the  returns  are  made  to  the  board  of  canvassers,  or  the  day 
on  which  the  board  meets,  as  distinguished  from  the  day  on  which 
they  declare  the  result.''^ 

"After  the  result  of  the  election  is  declared,"  means  the  result  after 
the  vote  has  been  recounted  by  order  of  courtJ" 

"After  such  person  shall  have  been  declared  duly  elected"  has  been  ap- 
plied to  the  date  when  a  notice  of  election  was  issued  by  the  auditor, 
there  being  no  formal  declaration  of  election  provided  by  the  statute.®" 


158  Cal.  537,  111  Pac.  751.  See  also 
Busick  V.  Superior  Court,  16  Cal.  App. 
499,  118  Pac.  481.  Ind.— Farlow  v. 
Hougham,  87  Ind.  540.  La.— Folse  V. 
Police  Jury,  125  La.  603,  51  So.  658, 
Tenn. — Harmon  v.  Tyler,  112  Tenn.  8, 
83  S.  W.  1041. 

"Where  the  suit  was  not  brought  or 
verified  petition  filed  within  the  statu- 
tory time,  the  petitioner's  rights  were 
"foreclosed  by  the  lapse  of  time." 
McCall  V.  Pearce  (Colo.),  127  Pac.  956. 
Where  petition  is  to  be  presented  at 
the  first  term  next  after  election  or  to 
the  judge  in  vacation,  one  who  waits 
until  the  next  regular,  term  has  passed 
and  does  not  afterward  present  to  the 
judge  in  vacation  is  too  late.  Higbee 
V.  Ellison,  92  Mo.  13,  4  S.  W.  258. 

Applied  in  Contests  of  Election  To 
Authorize  Tax. — Dimmick  v.  Opelousas, 
G.  &  N.  E.  E.  Co.,  123  La.  123,  48 
So.  767,  distinguishing  Esteves  v.  Board 
of  Comrs.,  121  La.  991,  46  So.  992, 
wherein  a  suit  to  annul  a  tax  was  en- 
tertained after  the  time  limit  had  ex- 
pired, but  the  question  was  whether  the 
election  itself  was  wholly  void  because 
held  under  the  auspices  of  a  body  un- 
authorized to  hold  it.  See  also  James 
V.  Arkansas  So.  E.  Co.,  110  La.  145, 
34  So.  337;  Missouri,  K.  &  T.  Trust 
Co.  17.  Smart,  51  La.  Ann.  416,  25  So. 
443.  And  see  Guillory  v.  Avoyelles  E. 
Co.,  104  La.  11,  28  So.  899,  where  it 
is  held  that  the  fact  that  a  certain 
taxpayer  brought  suit  in  time,  which 
suit  was  discontinued,  does  not  give 
other  taxpayers  a  right  to  renew  the 
suit  or  cause  the  limitation  to  be  sus- 
pended. 

"The  day  of  election"  being  named 
in  the  statute  as  the  day  when  the 
limitation  shall  begin  to  run,  the  time 
cannot  be  extended  by  any  judicial  con- 
struction. Seeley  v.  Killoran,  53  Minn. 
290,  55  N.  W.  132. 
Under  the  Louisiana  statute  the  con- 


test must  be  "brought"  within  two 
days  after  the  official  promulgation  of 
the  result  of  the  election.  Construing 
this  the  court  in  Thornhill  v.  Wear 
(La.),  59  So.  901,  says  that  all  the 
contestant  need  do  is  to  present  his 
petition  to  the  court  within  that  time. 
The  limitation  does  not  apply  to  the 
time  within  which  the  order  to  answer 
must  thereupon  be  imposed  by  the 
judge  or  clerk.  See  also  Thornhill  v. 
Wear  (La.),  59  So.  909. 

78.  Carlson  v.  Burt,  111  Cal.  129,  43 
Pac.  583.  Compare  Day  r.  Jones,  31 
Cal.  261,  where  it  was  held  to  be  the 
day  "on  which  the  returns  were  made 
on  which  the  board  made  the  canvass 
which  was  the  subject  of  the  contro- 
versy." 

Under  the  Utah  Eev.  St.,  §917,  pro- 
viding: "When  an  elector  contests  the 
right  of  any  person  declared  elected 
to  such  office  he  must  within  forty 
days  after  the  return  day  of  the  elec- 
tion, file  with  the  clerk,"  etc.,  the 
return  day  is  the  day  on  which  the  can- 
vassing board  meets  to  canvass  the 
election  returns  and  not  the  day  on 
which  they  declare  the  result.  "There 
is  no  provision  requiring  the  board  of 
canvassers  to  make  to  any  one  election 
returns  or  to  do  any  act  which  under 
any  tenable  construction  can  be  con- 
sidered as  making  such  a  return;  but 
their  duties  respecting  the  returns  con- 
sist in  canvassing  the  returns  made  to 
it,  declaring  the  result,  and  entering 
the  same  on  the  records."  Carbis  v. 
Dale,  23  Utah  463,  65  Pac.  204. 

79.  Stafford  v.  Mingo  County  Court, 
58  W.  Va.  88,  51  S.  E.  2. 

80.  The  Washington  statute  provides 
that  the  canvassing  board  shall  "pro- 
ceed to  count  the  votes  of  said  county 
or  precincts,  a  statement  of  which  shall 
be  drawn  up  and  signed  by  them." 
The  board  met,  scheduled  the  votes  and 
directed   a   certain    deputy   auditor   to 
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As  Fixed  by  Canvass.  — The  words,  "after  the  date  when  the  votes 
are  canvassed,"  is  held  to  require  that  the  canvass  be  absolutely  com- 
plete.®^ 

In  computing  the  time  the  ordinary  rules  of  computation  are  to  be 
observed.**" 

Wliere  the  statute  only  specifies  that  notice  and  statement  must  be 
served  within  a  certain  time,  failure  to  also  file  the  petition  within  that 
time  does  not  affect  the  jurisdiction.^^ 

One's  right  to  contest  is  not  affected  by  the  act  of  an  officer  in  per- 
forming his  duty  prior  to  the  latest  date  on  which  such  duty  might 
be  performed.*** 

3.  Petition,  Notice  or  Statement  of  Contest.  —  a.  Nature.  —  In 
most  jurisdictions  the  statutory  contest  proceedings  are  begun  by  the 
filing  or  service  of  a  paper  variously  called  a  "petition,"  "notice," 
"statement,"  or  similar  name,  but  which  serves  the  double  purpose 


compute  the  totals.  This  he  did  and 
subsequently  the  auditor  who  was  one 
of  the  board,  and  one  other  member 
of  the  board,  compared  the  totals,  but 
the  board  did  not  again  formally  meet 
nor  did  they  sign  the  returns.  The 
auditor  certified  the  schedules  and  then 
issued  to  respondent  a  notice  of  elec- 
tion. It  was  held  that  the  statutory 
time  to  file  statement  of  contest  did 
not  commence  to  run  until  the  auditor 
issued  such  notice  of  election.  Cusker 
V.  Berryman,  39  Wash.  252,  81  Pac. 
686. 

81.  Vigil  V.  Garcia,  36  Colo.  430,  87 
Pac.  543. 

"After  the  canvass  of  the  votes" 
has  been  construed  to  extend  to  the 
various  acts  needful  to  declare  wilio  was 
elected  where  a  tie  vote  was  found. 
Hill  V.  Holdam,  120  Ky.  660,  87  S.  W. 
805;  Bowler  v.  Eisenhood,  1  S.  D.  577, 
48  N.  W.  136. 

82.  In  Lowry  v.  Stotts,  138  Ky.  251, 
127  S.  W.  789,  the  court  holds  election 
contests  to  be  governed  by  the  same 
rules  as  to  computation  of  time  as  pre- 
vails in  other  matters.  So  applying 
the  rules,  "When  the  computation  is 
to  be  made  from  an  act  done,  the  day 
on  which  the  act  was  done  must  be 
included,"  and  "If  the  time  within 
which  an  act  may  be  done  exceeds  a 
week,  Sunday  is  included,  but,  if  it  is 
less  than  a  week,  Sunday  is  not  in- 
cluded," the  court  held  that  where 
the  final  action  of  commissioners  took 
place  on  November  5th  the  ten  days 
within   which   a   contest    may   be   com- 
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menced  expired  on  November  14th  and 
that  day  being  Sunday  which  is  not 
a  day  on  which  a  suit  may  be  brought, 
the  petition  should  have  been  tiled  on 
November  13th.  Petitioner  sought  to 
take  advantage  of  a  statute  providing: 
"If  any  proceeding  is  directed  by  law 
to  take  place,  or  any  act  is  directed 
to  be  done,  on  a  particular  day  of  a 
month,  if  that  day  happen  to  be  Sun- 
day, the  proceeding  shall  take  place, 
or  the  act  shall  be  done,  on  the  next 
day."  But  the  court  held  that  had 
reference  only  to  acts  directed  to  be 
done  on  a  particular  day  of  the  month. 
See  also  Combs  v.  Eversole,  114  Ky. 
222,  70  S.  W.  638,  where  an  answer 
filed  on  December  10th  was  held  too 
late,  the  summons  having  been  served 
on  November  20th  and  the  statute  re- 
quiring answer  "within  twenty  days 
after  service   of  summons." 

83.  Swinson  v.  McKay  (Tex.  Civ. 
App.),  106  S.  W.  934,  distinguishing 
Lindsey  V.  Luckett,  20  Tex.  516,  and 
Wright  V.  Fawcett,  42  Tex.  203,  where 
it  is  held  that  filing  the  notice  within 
the  statutory  time  is  jurisdictional. 

84.  Where  a  contest  must  under  the 
statute  be  begun  by  giving  notice  to 
the  sheriff  to  withhold  making  his  re- 
turn to  the  governor,  the  defeated  can- 
didate has  until  the  expiration  of  the 
day  on  which  the  sheriff  is  required 
by  law  to  compare  the  polls  and  make 
up  his  return.  The  sheriff  cannot  de- 
feat this  right  by  comparing  the  polls 
before  that  day  and  transmitting  hig 
return  to  the  governor.  Puckett  V. 
Springfield,  97   Tenn.  264,  37  S.  W.  2. 
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of  a  pleading  and  a  writ.^^  Aside  from  this  double  aspect,  the  paper, 
by  whatever  name  it  may  be  called,  is  really  a  pleading  or  in  the 
nature  of  a  pleading  f^  but  it  is  not  in  the  nature  of  a  bill  of  discovery 
or  other  chancery  bill.^^ 

b.  General  Rules  of  Construction.  —  It  is  settled  that  the  same 
particularity  which  is  required  in  ordinary  actions  is  not  required  in 
the  contest  pleadings.^^     It  is  enough  to  state  the  grounds  with  suf- 


85.  Vance  i>.  Gaylor,  25  Ark.  32; 
Whitney  v.  Blackburn,  17  Ore.  564,  21 
Pac.  874.  See  also  Swepston  v.  Bar- 
ton,  39  Ark.  549. 

"Under  our  method  of  contesting 
elections,  the  notice  of  contest  takes 
the  place  of  a  petition  in  an  ordinary 
suit,  and  the  service  of  this  notice 
upon  contestee  tills  the  office  of  a  sum- 
mons in  an  ordinary  suit.  .  .  .  This 
must  be  taken  as  settled  law."  Hale 
f.  Stinison,  198  Mo.  134,  9.3  S.  W.  885, 
citing  State  v.  Hough,  193  Mo.  615,  91 
S.  W.  905;  State  r.  Spencer,  166  Mo. 
271,  65  S.  W.  981,  164  Mo.  48,  63  S.  W. 
1118;  Castello  f.  St.  Louis  Circuit  Court, 
28  Mo.  259.  See  also  State  v.  Smith, 
104  Mo.  661,  16  S.  W.  503. 

86.  Morrison  V.  McWhorter,  57  W. 
Va.  614,  52  S.  E.  394. 

Statement  is  in  the  nature  of  a  pe- 
tition.     Baker   v.    Long,    17    Kan.    341. 

87.  "Nor  can  the  petition  be  likened 
to  a  response  in  chancery.  It  is  not  a 
proceeding  to  compel  a  discovery  of 
facts  known  to  the  party,  but  is  simply 
a  complaint  to  initiate  an  inquiry  in 
good  faith."  Election  Cases,  65  Pa. 
20. 

"This  contention  is  based  upon  that 
portion  of  the  prayer  of  the  petition 
'for  such  other  relief  as  equity,  justice, 
and  the  good  conscience  of  this  court 
will  grant'  and  the  fact  that  the  en- 
dorsement on  the  petition  read,  'Bill  in 
chancery;  petition  to  contest  election' 
and  that  the  form  of  the  summons  was 
that  of  chancery  process.  This  petition 
was  addressed  to  the  judge  of  the  cir- 
cuit court  g'enerally; — not  'in  chancery 
sitting' — and  contained  none  of  the 
earmarks  of  a  bill  in  chancery  with 
the  one  exception  above  noted."  The 
court  concludes  that  the  prayer  may 
be  considered  mere  surplusage;  that  the 
endorsement  does  not  determine  the  na- 
ture; but  that  from  the  allegations,  the 
form,  and  the  relief  asked  it  is  clear 
the  petition  is  one  under  the  statute 
to  contest  an  election.  Quartier  v. 
Dowiat,    219    111.   326,    76    N.     E.     371. 


Compare  Hale  v.  Stimson,  198  Mo.  134, 
95i  S.  W.  885,  where  it  is  said  the 
petition  must  not  be  used  as  a  mere 
quasi  bill  of  discovery. 

88.  Leading  Case. — "It  is  obvious 
that  if  the  Court  were  to  require  the 
same  precision  and  certainty  in  an  elec- 
tion petition  as  in  the  pleadings  be- 
tween parties  to  a  suit  at  law,  the 
object  of  which  pleadings  is  to  produce 
a  single  issue,  the  difficulty  of  stating 
precisely  the  manner  in  which  a  fraud 
has  been  perpetrated,  or  an  undue  re- 
turn made,  would,  to  a  great  degree, 
nullify  the  law  itself,  which  designs 
that  such  charges  shall  be  investigated. 
The  rule  must  not  be  held  so  strict  as 
to  afford  protection  to  fraud,  by  which 
the  will  of  the  people  is  set  at  naught; 
nor  so  loose  as  to  permit  the  acts  of 
sworn  officers,  chosen  by  the  people,  to 
be  inquired  into  without  an  adequate 
and  well  defined  cause."  Mann  v.  Cas- 
sidy,  1  Brewst.  (Pa.)  11,  26.  See  also 
Election  Cases,  65  Pa.  20.  This  was 
quoted  and  adopted  in  Leonard  v.  Wool- 
ford,  91  Md.  626,  46  Atl.  1025.  See 
also  Lawrence  17.  Wheeler,  77  Kan.  209, 
93  Pac.  602. 

Following  Mann  v.  Cassidy,  supra, 
the  court  in  Goecker  v.  McOsker  (Ind.), 
98  N.  E.  724,  held  a  complaint  suffi- 
cient which  "fairly  advised  the  ap- 
pellee of  the  cause  of  contest  and  that 
an  examination  of  the  ballots  would 
be   required   to    determine   it." 

"It  is  impossible  ordinarily  for  a 
contestant  to  state  fully  and  with  par- 
ticularity the  precise  errors  and  all  of 
them  existing  in  the  counting  of  the 
ballots."  Hennessy  v.  Porch,  247  111. 
388,  93  N.  E.  290. 

"The  necessity  for  a  speedy  hearing 
of  actions  of  this  character  will  forbid 
the  spending  of  much  time  in  joining 
issue.  The  pleadings  should  approxi- 
mate the  ordinary  procedure,  but  should 
never  be  permitted  to  delay  a  speedy 
hearing."  Donovan  V.  Davis,  85  Conn. 
394. 

Massachusetts.  —  Referring    to     the 
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ficient  precision  to  apprise  the  eontestee  of  the  nature  of  the  charges, 
so  as  to  enable  him  to  prepare  to  meet  the  issues  presented.""  In 
other  words,  there  must  be  certainty  but  not  technical  precision  f'^  or, 
to  use  the  ancient  phrase,  "certainty  to  a  common  intent.'"'^ 


statement  to  be  filed  by  ten  or  more 
voters  asking  for  a  recount  (Pub.  St., 
ch.  7,  §36,  Eev.  Laws  1902,  ch.  11, 
§267),  the  court  said:  "The  statute  con- 
templates that  the  statement  is  to  be 
made  by  plain  people  and  technical  and 
narrow  rules  of  construction  ought  not 
to  be  applied  to  it.  It  is  sufficient  if 
it  specifies  with  reasonable  clearness 
in  what  respect  the  return  of  the  ward 
officers  are  supposed  to  be  erroneous. 
It  is  impossible  in  rhe  na- 
ture of  things  to  specify  the  particular 
errors  in  detail."  Opinion  of  Justices, 
136  Mass.  583. 

89.  Bass  V.  Leavitt,  11  Cal.  App. 
582,  105  Pac.  771;  Bailey  V.  Hurst,  113 
Ky.   699,   68   S.  W.   867, 

California. — "No  statement  of  the 
grounds  of  contest  will  be  rejected, 
nor  the  proceedings  dismissed  by  any 
court  for  want  of  form,  if  the  grounds 
of  contest  are  alleged  with  such  cer- 
tainty as  will  advise  the  defendant  of 
the  particular  proceeding,  or  cause  for 
which,  such  election  is  contested."  Cal. 
Code  Civ.  Proc.  §1117. 

A  statement  is  sufficient  under  this 
section  which  alleges  various  acts  of 
misconduct  by  the  election  boards  by 
which  votes  were  counted  for  eontestee 
which  should  have  been  counted  for 
contestant  and  vice  versa,  and  then 
avers  that  contestant  received  5,083  or 
more  "legal  votes"  and  that  the  eon- 
testee "actually  received  a  less  num- 
ber of  legal  votes  than  the  contestant 
at  such  election."  These  averments 
present  the  real  question,  which  of 
these  parties  received  the  most  votes. 
The  mere  fact  that  a  reference  to  the 
eontestee '9  votes  as  shown  in  a  certain 
schedule  attached  was  4,862  does  not 
preclude  contestant  from  showing  it 
was  less.  Assuming  such  to  be  a  vari- 
ance it  would  be  immaterial.  Treanor 
V.  Williams,  145  Cal.  315,  78  Pac.  884. 

A  complaint  was  held  sufficient  which 
charged  that  the  contestant  had  re- 
ceived a  higher  and  greater  number  of 
votes  for  the  office  than  had  the  eon- 
testee "but  that  notwithstanding  there- 
of, through  and  by  the  carelessness,  neg- 
ligence, and  malconduct  of  the  boards 
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of  judges  of  each  and  every  one  of 
the  said  four  election  precincts  compris- 
ing said  eighth  judicial  township  and 
of  the  clerks  thereof  in  canvassing  and 
counting  the  votes  given  at  said  elec- 
tion ...  it  was  erroneously  and 
wrongfully  made  to  appear  from  said 
returns  that  said  (eontestee)  had  re- 
ceived the  highest  number  of  votes." 
The  highest  degree  of  certainty  of  al- 
legations demanded  in  ordinary  plead- 
ings is  not  required.  Abbott  v.  Hart- 
ley, 143  Cal.  484,  77  Pac.  410.  See 
also  Hannah  v.  Green,  143  Cal.  19,  76 
Pac.  708;  Minor  v.  Kidder,  43  Cal. 
229. 

90.  Though  the  notice  is  only  re- 
quired to  state  the  cause  of  contest 
"briefly"  the  facts  must  be  stated  with 
sufficient  clearness  to  advise  the  de- 
fendant of  the  "cause"  for  which  his 
election  is  contested.  Whitney  v. 
Blackburn,  17  Ore.  564,  21   Pac.  874. 

"While  the  statute  does  not  specify 
any  method  of  procedure  in  such  con- 
tests and  while  perhaps  technical  pre- 
cision in  pleading  should  not  be  re- 
quired, still  reason  and  justice  require 
that  the  grounds  relied  upon  should 
be  stated  so  plainly  and  clearly  that 
the  eontestee  may  prepare  to  meet 
them  without  unnecessary  labor  or  ex- 
pense." State  V.  State  Board  of  Can- 
vassers, 86  S.  C.  451,  68  S.  E.  676. 

"The  statutes  require  the  'grounds' 
to  be  stated — grounds  (in  the  law)  can 
only  mean  substantial  averments — in- 
formal, maybe,  but  yet  in  plain  terms 
setting  forth  a  cause  of  action  upon 
which  issue  may  be  joined  and  which 
may,  at  least,  tend  to  notify  eontestee 
of  the  charges  he  must  face."  Hale 
V.  Stimson,  198  Mo.  134,  95  S.  W.  885. 

91.  "It  would  be  an  intolerable 
technicality  if  the  petitioners  were  re- 
quired to  set  forth  in  their  complaint, 
within  ten  days  after  the  election,  every 
illegal  vote,  every  illegal  act  of  the 
election  boards  and  every  instance  of 
fraud.  Such  a  nicety  would  prevent 
investigation  and  defeat  the  remedy  it- 
self." Election  Cases,  65  Pa.  20,  36, 
followed  in  Cole's  Election,  223  Pa. 
271,  72  Atl.  510. 
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There  must,  however,  be  specific  allegations  of  the  facts  and  circum- 
stances relied  on,''^  and  not  mere  general  conclusions  of  law.^'  The 
ultimate  fact  of  error  and  mistake  may  be  alleged  in  general  terras  ;"* 
and  where  the  statute  prescribes  what  the  pleadings  shall  contain, 


"The  complaint  in  some  particulars 
is  subject  to  criticism  as  being  in- 
definite, yet  we  cannot  say  that  it  does 
Dot  state  a  cause  of  action.  All  that 
the  statute  requires  is  that  the  con- 
testant shall  definitely  apprise  the  con- 
testee  of  the  charges  relied  upon  so 
he  may  be  prepared  to  meet  them  with 
appropriate  proof."  Murphy  v.  Leven- 
good,  31  Mont.  34,  77  Pac.  311. 

92.  "The  petitioner  must  set  forth 
plainly  and  distinctly  facts  which  if 
sustained  by  proof,  would  render  it  the 
duty  of  the  court  to  entirely  vacate 
the  election  or  to  declare  that  another 
person,  and  not  the  person  returned, 
was  duly  elected  to  the  office  in  ques- 
tion." Mann  v.  Cassidy,  1  Brewst. 
(Pa.)  11,  27,  citi7ig  Carpenter's  Case,  2 
Parsons  Eq.  Cas.  (Pa.)  537;  Skerrett's 
Case,  2  Parsons  Eq.  Cas.  (Pa.)  509. 
See  also  Cole's  Election,  223  Pa.  271, 
72  Atl.  510. 

"The  object  of  the  notice  is  not 
only  to  give  the  contestee  notice  of 
the  grounds  of  the  contest,  but  it  must 
contain  some  direct  and  precise  allega- 
tions of  fact  so  as  to  inform  the  con- 
testee of  the  state  of  facts  or  matters 
he  is  required  to  meet.  The  mere  gen- 
eral allegations  that  the  contestee  was 
not  elected,  and  that  the  return  de- 
claring him  so  is  untrue,  false  and 
fraudulent  afford  no  information  to  the 
contestee  of  the  defense  he  may  be 
required  to  make."  This  is  so  not 
only  under  the  statute  which  express- 
ly requires  "the  objections  to  each" 
vote  disputed,  and  "the  facts  on  which 
fhe  objection  is  founded"  shall  be  set 
worth;  but  the  proceedings  are  in  the 
nature  of  quo  warranto  which  at  com- 
mon law  was  in  the  nature  of  a  crim- 
inal writ  and  in  proceedings  in  quo 
warranto  the  essential  facts  must  ap- 
pear in  the  writ.  The  notice  is  anal- 
ogous to  an  affidavit  or  attachment. 
"It  must  set  out  the  facts  on  which 
it  is  founded  and  these  facts,  if  true, 
must  be  sufficient  to  change  the  result 
of  the  election."  Halstead  r.  Eader,  27 
W.  Va.  806. 

"The  expression  'particular  circum- 
stances of  the  case'  is  itself  clear.  The 
object    of   requiring   the    circumstances 


to  be  stated  in  the  petition  was  to  en- 
able the  court  to  see  that  the  case  pre- 
sented is  within  the  statute  and  to 
enable  the  incumbent  properly  to  pre- 
pare for  his  defense."  Lehlbach  V. 
Haynes,  54  K  J.  L.  77,  23  Atl.  422. 

Where  there  is  a  charge  of  irregu- 
larities in  the  manner  of  conducting  the 
election  and  receiving  the  votes  it  is 
not  sufficient  to  allege  in  general  words 
as  "many  persons,"  "many  in- 
stances," "some  persons,"  but  the 
names  of  the  persons  should  be  alleged 
and  there  should  be  certainty  and  dis- 
tinctness in  the  allegations.  Ball  V. 
Campbell,   6  Idaho   754,   59   Pac.   559. 

93.  Pace  r.  Eeed,  138  Ky.  605,  128 
S.  W.  891. 

It  is  not  enough  to  charge  fraud. 
As  in  other  pleadings,  while  the  evi- 
dentiary facts  should  not  be  pleaded,  a 
general  statement  of  the  words  or  acts 
constituting  the  fraud  must  be  alleged. 
Kindel  t:  Le  Bert,  23  Colo.  385,  48 
Pac.  641. 

In  Heiskell  v.  Lowe  (Tenn.),  153  S. 
W.  284,  the  court  says  that  to  refuse 
to  consider  indefinite  charges  of  fraud 
in  election  contests  "is  merely  the  en- 
forcement of  a  rule  of  good  pleading, 
although  a  wise  and  necessary  rule." 
See  also  Altgelt  v.  Callaghan  (Tex.), 
144  S.  W.  1166. 

A  statement  of  the  ground  of  contest 
is  only  an  allegation  of  a  conclusion 
of  law  and  is  defective  as  not  contain- 
ing a  statement  of  the  facts  on  which 
it  is  based,  which  reads:  "That  the 
said  (contestant)  received  for  office  a 
greater  number  of  legal  votes  cast 
than  were  at  said  election  cast  for  or 
received  by  any  other  person  for  the 
said  office. ' '  Hamer  V.  Howell,  31 
Utah  144,  86  Pac.  1073. 

"The  averment  that  the  contestor 
received  more  votes  than  the  contestee 
is  the  averment  of  no  fact  within  the 
purview  of  the  enumerated  causes." 
Borders  v.  Williams,  155  Ind.  36,  57 
N.   E.   527. 

94.  Motion,  not  demurrer,  is  the  rem- 
edy if  the  adverse  party  wishes  a  more 
definite  statement.  Lawrence  v.  Wheel- 
er, 77  Kan.  209^  93  Pac.  602. 
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the  language  thereof  may  be  followed."^  But  it  is  not  sufficient  to 
allege  the  grounds  in  the  words  of  the  statute  where  it  is  general  in 
its  terms. "^ 

c.  Averment  That  Statement  Was  Filed  in  Time.  —  No  specific 
allegation  that  the  statement  has  been  filed  in  time  is  necessary.®^ 

d.  Allegations  of  Contestant's  Right  To  Bring  Contest.  —  One  con- 
testing as  an  elector  must  make  allegations  of  facts  showing  he  is  such 
elector."*  The  fact  wnll  not  be  inferred  even  where  contestant  was  a 
candidate.^^  If  the  statute  requires  an  averment  that  the  party  was 
an  elector  at  the  time  when  the  election  was  held,  the  want  of  such 
averment  is  a  fatal  defect."^  A  specific  allegation  that  one  is  an  elector 
at  the  time  of  filing  contest  is  unnecessary  where  there  is  a  positive 
averment  that  he  was  such  "at  all  times  herein  mentioned."^ 

Where  the  statute  gives  one  the  right  to  bring  contest,  either  as  an 
elector  or  as  a  candidate,  his  averments  must  make  it  clear  in  which 
capacity  he  is  bringing  it.^ 


95.  NicTiolls  V.  Barrick,  27  Colo.  432, 
62  Pac.  202. 

As  against  a  demurrer  a  complaint  is 
sufficient  which  contains  the  averments 
required  by  the  statute,  but  a  motion 
to  make  such  averments  more  definite 
and  certain  may  be  granted.  Burke 
17.  Perry,  26  Neb.  414,  42  N.  W.  401. 

96.  A  petition  stated  broadly  "that 
the  election  had  been  illegally  con- 
ducted, and  that  such  irregularity  ex- 
isted as  rendered  the  true  result  of  the 
same  impossible  to  be  arrived  at,  or 
very  doubtful  of  ascertaining."  This 
was  practically  the  language  of  the 
statute,  but  such  facts  as  were  set  up 
did  not  show  the  existence  of  these 
grounds.  The  petition  was  therefore 
insufficient.  Stinson  v.  Gardner,  97 
Tex.  287,  78  S.  W.  492,  79  S.  W.  3o4. 

97.  If  it  has  not  been  that  is  a 
matter  of  defense  to  be  made  by  an- 
swer in  the  nature  of  a  plea  to  the 
jurisdiction  or  by  motion  to  dismiss. 
Preston  v.  Culbertson,  58  Cal.  198. 

98.  "Your  petitioner,  Albert  L. 
Adams,  of  Moweaqua  township,  Shelby 
county,  Illinois,  sometimes  known  as 
J.  J.  Adams  of  said  township,  repre- 
sents," etc.,  is  not  equivalent  to  an  al- 
legation that  petitioner  is  an  elector 
of  Shelby  county.  At  most  it  is  but  a 
statement  that  "petitioner  lived,  had 
his  home  or  resided  in  Moweaqua  town- 
ship in  Shelby  county."  There  should 
be  further  allegations  of  "age,  citizen- 
ship, and  length  of  time  of  residence 
in  the  township,  county,  and  state." 
Adams  r.  McCormick,  216  111.  76,  74 
N.  E.   774. 
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Allegations  that  one  is  "of  said 
town"  or  "a  resident  of  said  town" 
are  not  sufficient  to  show  him  an 
elector  thereof.  Masterson  v.  E-eed, 
172  111.   37,  49  N.   E.  488. 

Allegation  that  one  is  "a  citizen 
and  resident"  of  a  town  does  not  show 
he  is  an  elector  of  that  town.  Blanck 
V.  Pausch,  113  111.  60. 

99.  The  petition  cannot  be  upheld  as 
containing  facts  equivalent  to  an  aver- 
ment that  petitioner  is  an  elector  which 
recites,  that  petitioner  had  been  regu- 
larly nominated,  that  his  name  was  on 
the  ballot,  that  said  ballot  was  law- 
fully, regularly  and  properly  before 
the  voters,  and  that  the  question  was 
whether  under  a  certain  statement  of 
facts  petitioner  or  his  opponent  was 
legally  elected.  Masterson  v.  Eeed,  172 
111.  37,  49   N.  E.  488. 

1.  Pearson  v.  Alverson,  160  Ala. 
265,  49  So.  756. 

2.  These  statements  should  be  lib- 
erally construed  and  if  this  is  a  defect 
at  all  it  is  not  one  affecting  the  sub- 
stantial rights  of  the  parties.  Chatham 
V.  Mansfield,  1  Cal.  App.  298,  82  Pac. 
343.  To  same  effect  see  Doty  v.  Jen- 
kins, 142  Cal.  497,  77  Pac.  1104. 

3.  The  South  Dakota  statute  reads 
(§1491):  "The  contest  provided  for 
in  this  act  may  be  brought  by  a  can- 
didate or  person  claiming  said  office, 
on  his  own  motion,  in  his  own  name  as 
plaintiff,  but  such  contest  cannot  be 
brought  by  an  elector  without  the  no- 
tice is  sirrned  bv  the  district  attorney 
of  the  proper  county,  or  upon  his  re- 
fusal   tQ   sign   said   notice   of   contest 
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Contestant's  notice  should  show  his  title  to  the  office,*  except  where 
the  election  is  claimed  to  have  been  illegal.^ 

Allegations  as  to  Eligibility  of  Contestant.  —  A  positive  averment  of 
contestant's  eligibility  is  not  required;*^  it  may  be  inferred  from  the 
allegation  that  contestant  was  the  regular  nominee  of  a  certain  party.' 

e.  Allegations  as  to  Parties  Defendant.  —  The  complaint  must  show 
that  the  parties  in  interest  have  all  been  made  defendants.* 

Allegations  of  Ineligibility  of  Contestee.  —  One  alleging  ineligibility 
under  the  corrupt  practices  acts  and  constitutional  provisions  against 
bribery  must  allege  a  conviction  except  in  so  far  as  the  particular 
provision  or  act  may  be  self-executing.® 


the  contest  may  be  allowed  by  the 
court  or  judge  thereof."  Under  this 
section  the  notice  of  contest  must  show 
the  contestant's  right  to  bring  the  pro- 
ceedings; that  is  to  say,  if  brought  as 
an  elector,  in  the  absence  of  the  dis- 
trict attorney's  signature,  his  refusal 
to  sjgn  must  be  alleged,  and  it  brought 
as  a  defeated  candidate  there  must  be 
allegations  showing  contestant 's  right 
to  the  office.  Batterton  v.  Fuller,  6 
S.  D.  257,  60  N.  W.  1071. 

4.  Batterton  v.  Fuller,  6  S.  D.  257, 
60  N.  W.  1071;  Halstead  v.  Rader,  27 
W.  Va.  806. 

5.  Dryden  v.  Swinburn,  15  W.  Va. 
234. 

6.  Statute  does  not  so  require. 
Nicholls  V.  Barrick,  27  Colo.  432,  62 
Pac.  202;  Cushwa  V.  Lamar,  45  W.  Va. 
326,  32  S.  E.  10. 

"When  the  contestant  is  a  candi- 
date and  institutes  the  proceedings  in 
his  own  name  as  such,  the  question  of 
the  qualifications  of  the  contestant  and 
contestee  is  an  immaterial  one,  and 
need  not  be  alleged  or  proved." 
Church  V.  Walker,  10  S.  D.  450,  74 
N.  W.  198.  See  also  McMahon  v.  Polk, 
10  S.  D.  296,  73  N.  W.  77. 

Lacking  that  allegation  he  would  not 
be  entitled  to  a  judgment  that  he  was 
elected  instead  of  contestee.  But  the 
case  comes  under  the  rule  that  com- 
plaint is  not  fatally  defective  if  it 
states  some  ground  for  relief.  Rut- 
ledge  V.  Cranford,  91  Cal.  526,  27  Pac. 
779. 

7.  Parrish  i>.  Powers,  127  Ky.  164, 
105  S.  W.  391,  following  Tunks  v.  Vin- 
cent, 106  Ky.  829,  51  S.  W.  622. 

Assuming,  without  deciding,  that  a 
contestant  himself  claiming  to  have 
been  elected  to  the  ofiice  must  allege 
that  he  is  qualified  to  hold  the  office, 


the  allegations  that  he  was  "regularly 
and  duly  nominated,"  and  "regularly 
and  duly  elected,  having  received  a 
majority  of  the  legal  votes  cast,"  etc., 
sufficiently  aver  such  qualifications. 
Church  V.  Walker,  10  S.  D.  90,  72  N. 
W.  101. 

8.  A  complaint  is  demurrable  which 
does  not  show  how  defendants  are  in- 
terested and  that  all  parties  in  interest 
are  joined.  Merely  describing  one  of 
the  defendants  in  the  caption  of  com- 
plaint as  "Chairman,  Board  of  County 
Commissioners,"  is  not  sufficient. 
Burke  V.  Perry,  26  Neb.  414,  42  N.  W. 
401. 

9.  The  Indiana  statute  providing  for 
contests  names  ineligibility  to  office 
as  one  of  the  grounds.  Burns'  Ann. 
St.,  1901,  §2328,  provides  that  anyone 
giving  or  offering  to  give  money,  things 
of  value,  employment,  etc.,  to  influence 
votes,  "shall  be  fined  .  .  .  and  shall 
be  disfranchised  and  rendered  incapa- 
ble of  holding  any  office  of  profit  or 
trust,  .  .  .  and  a  violation  of  any 
provision  of  this  section  by  any  person 
elected  to  such  office  shall  render  his 
election  void,  and  if  he  has  taken  the 
office,  upon  conviction  shall  operate  as 
a  vacation  of  the  same."  A  state- 
ment of  contest  followed  closely  the 
language  of  this  section  as  to  the  acts 
committed,  but  omitted  to  charge  a 
conviction.  The  constitution,  however, 
provides  (arts.  2,  6):  "Every  person 
shall  be  disqualified  for  holding  office 
during  the  term  for  which  he  may  have 
been  elected  who  shall  have  given  or 
offered  a  bribe,  threat  or  reward  to 
secure  his  election."  Therefore  the 
statement  is  sufficient,  as  it  may  be 
considered  as  based  upon  the  constitu- 
tion and  not  the  statute,  the  consti- 
tutional provision  being  self-executory, 
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f.  Allegations  of  Malcon'diict.  —  In  charging  malconduct  on  the 
part  of  the  judges  there  should  be  allegations  showing  wilfulness  and 
knowledge  amounting  to  more  than  permissive  negligence.^"  But  where 
the  malconduct  is  by  persons  unknown,  and  consists  in  tampering 
with  the  returns,  no  allegation  of  evil  intent  is  needed.^^ 

g.  Allegations  of  Irregularity  at  the  Polls.  —  Averments  of  failure 
to  obey  statutory  requirements  as  to  opening  the  polls  must  be  coupled 
with  averments  of  facts  showing  prejudice.^^ 

Where  an  allegation  is  made  that  judges  were  not  properly  sworn, 
the  oath  actually  taken  should  be  set  forth,^^ 

h.  Allegation  That  Result  Was  Changed.  —  A  specific  allegation 
that  the  matters  complained  of  changed  the  result  of  the  election  is 
not  necessary  in  some  jurisdictions;^"*  but  in  others  it  is  said  there 


and  "disqualified"  and  "ineligible" 
being  synonymous.  Tinkle  V.  Wallace, 
167  Ind.  382,  79  N.  E.  355,  folloiving 
Carroll  v.  Green,  148  Ind.  362,  47  N.  E. 
223,  and  distinguishing  the  contrary 
rule  in  Texas  and  Kentucky  as  based, 
the  one  upon  a  constitutional  provi- 
sion, reading,  "every  person  shall  be 
disqualified  .  .  .  who  shall  be  con- 
victed" (citing  State  ex  rel.  Clements 
V.  Humphries,  74  Tex.  466,  12  S.  W. 
99),  and  the  other  upon  the  proposition 
that  the  Kentucky  constitutional  pro- 
vision was  held  not  self-executing,  it 
reading,  such  person  "shall  be  deprived 
of  the  right"  (citing  Com.  V.  Jones, 
10  Bush  [Ky.]  725),  Compare  Gray  v. 
Seitz,  162  Ind.  1,  69  N.  E.  456,  wherein 
it  was  held  that  being  of  a  highly 
penal  character  the  constitutional  pro- 
vision must  be  strictly  construed  and 
did  not  apply  to  nominations  though 
by  a  direct  primary  election,  and  that 
an  allegation  of  conviction  is  necessary 
under  Burns'  St.,  1901,  §2327,  which 
is  directed  against  similar  practices  at 
primary  elections,  and  reads,  "shall 
upon  conviction  thereof  be  fined  .  .  . 
and  disfranchised  and  rendered  inca- 
pable of  holding  any  office  of  profit  or 
trust,  .  .  .  and  if  nominated  shall  be 
ineligible  to  hold  such  office." 

10.  Ball  V.  Campbell,  6  Idaho  754, 
59  Pac.  559. 

11.  Under  a  statute  directed  against 
"malconduct,  fraud  or  corruption,"  an 
allegation  "that  after  the  said  returns 
were  delivered  to  the  several  return- 
ing officers,  those  for  four  (4)  pre- 
cincts were  unlawfully  and  illegally 
changed  and  altered  by  some  person  or 
persons  unknown  to  the  contestant," 
is   sufficient   without   a   further   allega- 
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tion  that  such  changes  were  made 
"with  evil  motive  or  wickedness  of 
purpose."  Ex  parte  Shepherd  (Ala.), 
55  So,  627,  distinguishing  Hilliard  v. 
Brown,  97  Ala.  92,  13  So.  125,  in  which 
such  words  were  held  necessary  under 
a  statute  applying  at  that  time  only  to 
election  officials,  the  particular  miscon- 
duct being  alleged  to  have  consisted 
in  negligently  failing  to  properly  care 
for  the  ballot  boxes  whereby  ballots 
were  abstracted  by  unknown  persons. 
Mere  negligence  would, not  be  malcon- 
duct, but  the  changing  of  returns 
would  be  a  violation  of  law  which 
would  itself  be  malconduct. 

12.  It  is  not  sufficient  to  allege 
merely  that  the  board  of  election  "did 
not  open  the  polls  at  sunrise  of  said 
day  of  election  nor  keep  the  polls 
open  for  the  length  of  time  required 
by  law."  The  ultimate  facts  must  be 
alleged,  something  showing  a  trans- 
gression of  the  statute  inconsistent 
with  an  honest  and  intelligent  en- 
deavor to  obey  its  commands,  or  that 
the  violation  of  its  letter  operated  to 
obstruct  the  full  and  fair  expression 
of  the  suffrage  of  the  precinct.  Pack- 
wood  V.  Brownell,  121  Cal.  478,  53*Pac. 
1079. 

13.  Oxley  v.  Allen  (Tex.  Civ.  App.), 
107  S.  W.  945. 

14.  Kansas.— Under  a  statute  pro- 
viding merely  that  the  notice  contain 
"a  brief  statement  of  -the  causes  of 
contest."  Steele  v.  Martin,  6  Kan. 
430. 

Kentucky.— St.  (1903),  §1591,  pro- 
provides:  "This  chapter  shall  be  lib- 
erally construed  so  as  to  prevent  any 
evasions  of  the  prohibitions  and  penal- 
ties   by    shift    or     device."       "It     is 
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should  be  allegations  of  such  change,  or  of  prejudice  to  contestant," 
and  that  the  allegation  must  be  positive. ^'^ 

i.  Allegations  That  Other  Party  Not  Elected.  —  There  should  be 
allegations  showing  that  contestee  was  not  elected.^^ 

j.  Allegations  as  to  Illegal  Votes  Received.  —  It  is  not  sufficient 
to  allege  merely  the  receipt  of  illegal  votes.^^  There  must  be  something 
alleged  by  means  of  which  the  particular  voters  complained  of  may  be 
identified. ^^  The  districts  or  precincts  in  which  the  votes  were  cast 
should  be  sp^cified,^**  and,  it  has  been  said,  there  must  be  allegations 


enough  if  the  necessary  import  of  the 
charge  shows  the  actionable  fact  to 
exist,  without  reference  to  the  employ- 
ment of  well-chosen  words  of  art." 
Adams  v.  Eoberts,  119  Ky.  364,  83  S. 
W;  1035. 

Michigan. — Petition  for  a  recount 
averred  upon  information  and  belief 
that  votes  were  counted  for  opponent 
which  should  have  been  cast  out;  that 
votes  were  thrown  out  which  should 
have  been  counted  for  petitioner;  that 
votes  cast  for  petitioner  were  not 
counted  for  him;  that  votes  not  cast 
for  opponent  were  in  fact  counted  as 
if  cast  for  him;  that  a  less  number  of 
votes  were  returned  as  cast  for  peti- 
tioner than  were  in  fact  cast  for  him; 
but  did  not  state  the  belief  of  peti- 
tioner that  if  the  votes  had  been  prop- 
erly counted  the  result  would  have 
been  changed.  The  petition  was  held 
sufficient.  Ward  v.  Culver,  144  Mich. 
57,  107  N.  W.  444. 

15.  Colorado. — Kindel  v.  La  Bert, 
23  Colo.  3S5,  48  Pac.  641. 

New  Jersey. — The  petition  must 
state  circumstances  with  regard  to 
fraudulent  or  illegal  voting  which  make 
it  at  least  prima  facie  probable  that 
sufficient  of  such  false  votes  were  cast 
to  change  the  result.  Lehlbach  v. 
Haynes,  54  N.  J.  L.  77,  23  Atl.  422, 
following  Koche  i\  Bruggemann,  53  N. 
J.  L.  122,  20  Atl.  730. 

Pennsylvania. — Mann  v.  Cassiday,  1 
Brewst.   (Pa.)   11. 

16.  Probable  change  not  enough. 
Lanier  v.  Gallatas,  13  La.  Ann.  175. 

Material  Change  Required. — The  re- 
sult might  be  changed  without  chang- 
ing the  legal  result.  Oxley  v.  Allen 
(Tex.  Civ.  App.),  107  S.  W.  945. 

17.  Halstead  v.  Eader,  27  W.  Va. 
806. 

An  averment  "claiming  and  showing 
that  he  and  not  the  said  Penn  was 
elected  to  the  said  office  by  the  votes 


cast  for  him  and  on  the  face  of  the  re- 
turns and  says  that  he  is  entitled  to 
hold  and  exercise  the  functions  of  said 
office  pending  a  contest  for  the  same," 
is  a  sufficient  allegation  going  to  the 
merits  and  showing  that  the  incumbent 
Penn  was  not  in  fact  elected.  Bragu- 
nier  v.  Penn,  79  Md.  244,  29  Atl.  12. 

18.  "The  pleader  should  state  the 
facts  from  which,  if  true,  the  court  can 
say  and  find  that  the  votes  are  illegal  in 
law."  Eobertson  v.  County  Comrs.  of 
Grant  County,  14  Okla.  407,  79  Pac. 
97. 

Mere  general  allegations  of  refusal 
to  receive  challenges  is  not  sufficient. 
Altgelt  v.  Callaghan  (Tex.  Civ.  App.), 
144  S.  W.  1166. 

19.  So  a  complaint  was  held  in- 
sufficient of  which  the  court  said: 
"The  description  of  unknown  voters 
by  name,  color,  size,  or  other  earmarks 
— the  precincts  where  they  cast  their 
votes,  diligence  to  ascertain  a  descrip- 
tion of  name,  number  or  precinct — all 
are  unknown,  unaverred  and  left  in  im- 
penetrable fog."  Hale  V.  Stimson, 
198  Mo.  134,  95  S.  W.  885. 

There  must  be  allegations  that  show 
there  was  no  practical  way  of  "purg- 
ing the  poll."  Packwood  V.  Brownell, 
121  Cal.  478,  53  Pac.  1079. 

To  same  effect,  see  Paulk  v.  Lee,  117 
Ga.  6,  43  S.  E.  368;  Jossey  v.  Speer, 
107  Ga.  828,  33  S.  E.  718;  Collins  v. 
Huff,  63  Ga.  207. 

20.  Lehlbach  v.  Haynes,  54  N.  J.  L. 
77,   23   Atl.   422. 

W'here  it  is  desired  to  object  to  the 
rejection  of  the  votes  of  an  entire  pre- 
cinct, it  is  not  necessary  to  give  a  list 
of  the  votes  and  the  objections  to  each, 
but  it  is  essential  the  notice  "should 
name  the  precinct  the  votes  of  which 
were  rejected  and  the  objections  which 
the  contestant  alleges  to  such  rejec- 
tion." Halstead  v.  Eader,  27  W.  Va. 
806. 
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showing  how  the  votes  were  east.^^    The  names  of  illegal  voters  need 
not  be  alleged,^-  except  in  so  far  as  required  by  statute.-^ 

k.  Allegations  as  to  Deprivation  of  Right  To  Vote.  —  There  should 
be  an  allegation  of  the  number  of  persons  who  were  unlawfully  de- 
prived of  their  right  to  vote,^*  and  the  names  of  such  persons  should 
be  given.^^  An  averment  is  necessary  that  the  place  where  they  offered 
to  vote  was  the  legal  voting  place  of  such  persons.^^ 


21.  In  a  local  option  contest  it  was 
held  not  sufficient  merely  to  allege  that 
the  poll  tax  of  a  large  number  of  voters 
was  paid  by  contestees  with  the  evil 
purpose  of  having  them  vote  against 
prohibition  without  any  allegation  that 
they  did  so  vote.  Stinson  v.  Gardner, 
97  Tex.  287,  78  S.  W.  492,  79  S.  W. 
354. 

The  person  for  whom  the  votes  were 
cast  must  be  stated.  Lehlbach  v, 
Haynes,  54  N.  J.  L.   77,  23   Atl.   422. 

22.  Welsh  V.  Shumway,  232  111.  54, 
83  N.  E.  549. 

In  Nichols  v.  Eagsdale,  28  Ind.  131, 
a  statement  was  upheld  which  alleged 
the  receipt  of  a  certain  number  of 
"votes"  without  stating  they  were 
"illegal"  votes,  and  a  general  allega- 
tion "that  divers  persons  whose  names 
are  to  the  contestor  unknown,  who  were 
not  qualified  voters  of  said  county  and 
not  entitled  to  vote  at  said  election 
,  .  .  did  on  the  day  of  said  elec- 
tion in  the  townships  of  (naming  them) 
cast  illegal  votes,  for  the  said  (con- 
testee).  See  also  Wheat  v.  Kagsdale, 
27   Ind.   191. 

Objection  cannot  be  made  to  failure 
to  give  names  of  illegal  voters  where 
the  contestant  was  not  asked  to  make 
the  notice  more  specific.  The  statute 
read  merely  "shall  state  the  grounds 
of  the  contest,"  The  court  says  it  was 
contestant's  duty  to  state  the  names 
if  he  knew  them.  Tunks  V.  Vincent, 
106  Ky.  829,  51  S.  W.  622. 

A  petition  is  sufficient  which  distinct- 
ly charges  fraud,  points  out  the  polls 
where  committed,  the  manner  in  which 
it  was  effected  and  the  number  of  il- 
legal votes  fraudulently  received.  It 
is  not  necessary  to  give  the  name  of 
every  illegal  voter  and  the  specific  rea- 
son why  his  vote  was  illegal.  Mann  v. 
Cassidy,  1  Brewst.  (Pa.)  11. 

23.  As  in  Colorado,  under  a  statute 
which  provides:  "When  the  reception 
of  illegal  .  .  .  votes  is  alleged  as 
a  cause   of  the   contest,  a  list   of   the 
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number  of  persons  who  so  voted  .  .  . 
and  the  precinct  or  ward  where  they 
voted  .  .  .  shall  be  set  forth  in 
the  statement  of  contestor."  Schwarz 
V.  County  Court  of  Garfield  County,  14 
Colo.  44,  23  Pac.  84. 
See  also  infra,  I,  N,  17. 

24.  Eobertson  v.  County  Comrs.  of 
Grant  County,  14  Okla.  407,  79  Pac.  97. 

Statements  that  contestant  received 
"many  legal  votes"  and  "a  number  of 
votes"  of  which  he  was  deprived,  but 
no  specific  number  stated,  are  too  gen- 
eral as  is  statement  that  "many  votes" 
were  counted  for  contestee  which  were 
illegal.  Maloney  v.  Collier,  112  Tenn. 
78,  83  S.  W.  667. 

25.  Where  allegations  of  intimida- 
tion and  conspiracy  to  prevent  elections 
from  voting  are  made  the  names  of  the 
particular  voters  so  intimidated  and 
prevented  from  voting  must  be  given. 
It  is  not  sufficient  to  allege  generally 
that  a  sufficient  number  were  so  intim- 
idated to  have  changed  the  result  of 
the  election.  Lowrey  v.  Cheatham,  131 
Ga.  320,  62  S.  E,  226,  To  same  effect, 
Cole  V.  McClendon,  109  Ga.  183,  34 
S.  E.  384. 

In  local  option  contest  the  names  of 
the  persons  claimed  to  have  been  de- 
prived of  voting  should  be  alleged  or 
some  excuse  for  not  so  doing.  Oxley 
V.  Allen  (Tex.  Civ.  App.),  107  S.  W. 
945. 

26.  So  a  petition  was  held  insuffi- 
cient which  set  forth  that  a  sufficient 
number  of  voters  were  prevented  from 
voting  to  have  changed  the  result  of 
an  election  and  facts  showing  that 
such  voters  were  legally  qualified  to 
vote  and  "that  they  went  to  the  poll- 
ing places  for  the  purpose  of  voting 
and  offered  to  vote  and  would  have 
voted  .  .  .  but  were  not  allowed  to 
vote  for  the  sole  reason  that  their 
names  were  not  on  the  list  of  voters 
handed  to  the  managers  by  the  reg- 
istrars." Lowery  r.  Cheatham,  131  Ga. 
320,  62  S.  E.  226. 
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1.  Allegations  as  to  Rejecting  or  Receiving  Votes.  —  Facts  and 
not  mere  legal  conclusions  must  be  given  as  to  the  legality  of  ballots 
claimed  to  have  been  illegally  rejected.^^  The  particular  reason  for 
rejection  need  not  be  alleged,^^  nor  the  particular  means  by  which  a 
miscount  was  effected.^^  But  one  claiming  that  ballots  were  wrong- 
fully rejected  as  being  mutilated  should  specifically  aver  that  they 
were  not  mutilated.^" 

Where  the  receipt  of  a  ballot  is  objected  to,  the  contestant  must 
plead  that  he  took  necessary  preliminary  steps  by  way  of  protest  to 
the  election  board.^^ 

m.  Allegations  as  to  Preservation  of  Ballots.  —  A  direct  allegation 
that  the  ballots  have  been  properly  preserved  is  not  necessary.-^ 

n.  Omission  Cured  by  Other  Party's  Pleading.  —  As  in  other  pro- 
ceedings, omission  to  state  facts,  however  essential,  is  cured  by  the 
other  party's  admission.^^ 

0.  Joinder  of  Causes  of  Contest.  —  The  contestant  may  join  as 
independent  causes  of  action  two  or  more  of  the  causes  specified  in 
the  statute.^*     But,  it  has  been  held,  the  causes  must  be  carefully 


27.  A  petition  is  sufficient  which  al- 
leges that  a  certain  number  of  "legal 
ballots"  were  rejected  and  follows  that 
with  statements  of  facts  showing  why 
the  ballots  were  rejected.  Conceding 
that  the  averment  as  to  "legal  bal- 
lots" was  averring  a  matter  of  law 
it  is  only  on  account  of  the  rejection  of 
legal  ballots  that  petitioner  could  com- 
plain. So  if  his  petition  sets  forth 
facts  showing  that  the  rejected  ballots 
were  in  fact  such  as  should  not  have 
been  rejected  it  is  sufficient.  Duvall 
V.  Miller,  94  Md.  697,  51  Atl.  570. 

28.  Hackett  v.  Mayhew,  62  N.  J. 
L.  481,  41  Atl.  688. 

29.  The  court  suggests  that  to  state 
more  than  the  ultimate  fact  in  this 
regard  would  be  likely  to  lead  the  con- 
testant into  the  more  serious  error  of 
pleading  the  evidence.  Minor  v.  Kid- 
der, 43   Cal.  229. 

30.  Under  a  statute  providing  that 
mutilated  ballots  and  ballots  on  which 
the  judges  cannot  agree  as  to  counting 
shall  be  sealed  up  and  not  opened  ex- 
cept by  order  of  court  in  case  of  a 
contest  it  would  be  unreasonable  and 
unjust  to  require  contestant  to  set  out 
in  detail  the  facts  regarding  each  par- 
ticular ballot.  But,  under  the  rule  of 
the  text,  an  allegation  that  certain  bal- 
lots were  "legal  ballots  and  should 
have  been  counted,"  is  but  a  state- 
ment of  a  conclusion  of  law  and  does 
not  amount  to  an  allegation  that  they 


were  not  mutilated.     Eoberson  v.  Hub- 
ler,  11  Okla.  297,  67  Pac.  477. 

31.  "While  it  might  perhaps  be 
held  in  view  of  the  case  of  Nichols 
V.  Eagsdale,  28  Ind.  131,  that  a  state- 
ment of  the  grounds  of  contest  in  some- 
what general  terms  would  suffice,  yet 
it  is  not  sufficient  if  the  statement  omits 
an  allegation  concerning  a  matter  of 
fact  the  existence  of  which  is  essential 
to  a  successful  contest."  The  statute 
requires  that  ballots  objected  to  be 
"protested"  before  the  election  board 
adjourns.  The  statement  must  show 
such  protest  was  made.  Hall  v.  Camp- 
bell, 161  Ind.  406,  68  N.  E.  892. 

32.  De  Long  v.  Brown,  113  Iowa 
370,  85  N.  W.  624;  Edwards  v.  Logan, 
114  Ky.  312,  70  S.  W.  852,  75  S.  W. 
257. 

33.  McMahon  v.  Polk,  10  S.  D.  296, 
73  N.  W.  77. 

34.  Lewis  v.  Watkins,  3  Lea  (Tenn.) 
174. 

"In  every  contested  election  case  un- 
der the  code  two  distinct  grounds  of 
action  may  be  alleged,  namely,  first 
that  the  election  is  void;  and,  secondly, 
if  valid  that  the  contestant  is  entitled 
to  the  office  on  the  ground  that,  after 
a  purging  of  the  polls  it  will  appear 
that  he  has  received  a  majority  of  the 
votes  cast  at  such  election."  Maloney 
r.  Collier,  112  Tenn.  78,  83  S.  W.  667, 
following  Lewis  v.  Watkins,  3  Lea 
(Tenn.)  174,  followed  in  Taylor  v. 
Carr  (Tenn.),  141  S.  W.  745. 
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pleaded  in  the  alternative  where  a  claimant  avers  the  election  was 
void.^^ 

p.  Verification.  —  The  statutes  frequently  require  that  the  state- 
ment or  petition  be  accompanied  by  an  affidavit  in  the  nature  of  a 
verification.  In  the  absence  of  some  such  statute  verification  is  not 
necessary.^® 

Form.  — Verification  in  the  form  prescribed  for  pleadings  in  or- 
dinary actions  is  sufficient  where  no  particular  form  is  specified.^^ 
Therefore,  generally,  such  affidavit  may  be  on  information  and  belief  f^ 
but  the  contrary  has  been  held  as  to  contests  brought  by  electors.^^ 


35.  That  i&,  contestant  cannot  set 
up  facts  which  show  the  election  void, 
and  at  the  same  time  claim  title  to  of- 
fice thereunder.  Such  matter  must  be 
carefully  pleaded  in  the  alternative. 
So  held  where  only  title  was  presented 
and  that  was  "accompanied  by  a  state- 
ment of  facts  showing  that  it  would 
be  impossible  to  assert  title  thereun- 
der." Johnson  v.  Brice,  112  Tenn.  59, 
83  S.  W.  791;  Nelson  v.  Sneed,  112  Tenn. 
36,  83  S.  W.  786. 

The  Montana  Code  provisions  giving 
a  statutory  remedy  to  try  election  con- 
tests name  four  distinct  grounds:  1. 
Malconduct  on  the  part  of  the  judges. 
2.  Ineligibility  of  the  person  whose 
right  is  contested.  3.  The  giving  of 
bribes  by  such  person  or  his  having  com- 
mitted any  other  offense  against  the 
elective  franchise.  4.  On  account  of 
illegal  votes.  These  causes  may  all  be 
joined  in  one  action  but  each  consti- 
tutes a  separate  cause  of  action,  and 
where  the  contestor  elects  to  proceed 
on  one  he  waives  the  others.  So  he 
cannot  allege  malconduct  of  the  judges 
and  specify  as  such  malconduct  the 
reception  of  illegal  votes.  Coleman  v. 
Kerr,    33    Mont.    198,    83    Pac.    393. 

36.  Bragunier  v.  Penn,  79  Md.  244, 
29  Atl.  12. 

The  notice  "perhaps  ought  to  be 
verified  to  insure  good  faith  in  the  aver- 
ments. Usually  this  has  been  the  prac- 
tice, but  we  are  not  prepared  to  say 
that  a  verification  of  the  notice  of  con- 
test is  an  absolute  requirement."  Whit- 
ney V.  Blackburn,  17  Ore.  564,  21  Pac. 
874. 

37.  Lane  v.  Bailey,  29  Mont.  548, 
75  Pac,  191,  construing  Code  Civ.  Proc, 
§2014. 

38.  Murphy  V.  Levengood,  31  Mont. 
34,  77  Pac.  3il. 

The  provision  of  Cal.  Code  Civ.  Proc, 
§1115  ("Which  statement  must  be  veri- 
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fied  by  the  affidavit  of  the  contesting 
party  that  the  matters  and  things  there- 
in contained  are  true"),  is  substan- 
tially complied  with  where  the  affida- 
vit is  in  the  ordinary  form  of  a  veri- 
fication of  a  pleading  averring  the 
statement  to  be  true  except  as  to  mat- 
ters therein  set  forth  on  information 
and)  belief,  and  as  to  those  matters 
affiant  believes  it  to  be  true.  "To 
hold  that  the  contestant  must  make 
oath  to  the  absolute  verity  of  every 
averment  of  the  statement  would  pre- 
vent the  contest  of  an  election  in  al- 
most any  conceivable  case."  Kirk  v. 
Ehoads,  46  Cal.  398. 

In  the  Election  Cases,  65  Pa.  20, 
where  the  statute  did  not  prescribe  a 
form  of  oath,  the  court  held  that  "to 
the  best  of  their  information  and  be- 
lief" was  sufficient,  the  statute  read- 
ing "complainants  shall  take  and  sub- 
scribe on  oath  or  affirmation  that  the 
facts  set  forth  in  their  complaint  are 
true."  Subsequently,  there  seems  to 
have  been  some  doubt  as  to  the  cor- 
rectness of  this  rule,  but  with  the 
weight  in  favor  of  it.  See  lower  court's 
opinion  in  Mioock  v.  Conrad,  155  Pa. 
586,  26  Atl.  700.  But  the  statute  now 
provides  such  oath  is  sufficient. 

The  affidavit  need  not  specify  what 
matters  in  the  statement  are  upon  the 
personal  knowledge  of  affiant  and  what 
on  information  and  belief  where  the 
statement  is  positive  and  direct  as  to 
the  grounds  alleged  therein.  Wheat  V. 
Ragsdale,  27  Ind.  191. 

39.  Under  such  statute  the  verifica- 
tion should  be  "not  a  mere  formal  one 
insuring  only  good  faith,  but  .  .  . 
a  g-enuine  verification  attesting  the 
truth  of  the  particular  circumstances  al- 
leged and  based  upon  the  knowledge  of 
those  averring  them."  In  this  it  dif- 
fers from  those  verifications  required 
by  statutes  in  various  jurisdictions,  by 
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A  substantial  compliance  with  the  statute  is  all  that  is  necessary." 
The  particulars  having  been  set  forth  in  the  statement,  it  is  not  neces- 
sary to  set  them  forth  in  the  affidavit,"  but  the  verification  must  cover 
the  jurisdictional  facts/^ 

Who  By.  —  Verification  must  be  by  the  contestant  himself  where 
the  statute  so  provides.*^ 

The  oath  may  be  administered  by  the  officer  with  whom  the  papers  are 
to  be  filed,  before  such  filing  has  actually  taken  place.-|* 

Want  of  verification  is  waived  by  answering  without  objection.*^ 
4.     Answer.  —  a.     Bight    mid   Necessity    To    File    in    Absence    of 
Statute.  —  Contestee   may  answer   even   where   the   statute   does  not 
provide  therefor,''^  but  is  not  required  so  to  do."'     However,  in  pro- 


the  contestant  himself.     He  cannot  be 
supposed  to  be  able   to   swear  to   more 
than    knowledge    and   belief    except    in 
rare  instances.     But  "if   there  be   not 
among  all  the  electors  two  persons  cog- 
nizant of  the  errors  complained  of  and 
willing  to  assert  them  under  oath,  then 
the  statutory  remedy  is  not  available, 
and    resort    must    be    had    to    the    pro- 
ceedings   by   quo   warranto."     Johnson 
V.  Allen,  55  N.  J.  L.  400,  27  Atl.  1014. 
40.     The    Virginia    Code,    §160,    pro- 
viding for   election   contests  to  be   be- 
gun upon  complaint  of  fifteen  or  more 
qualified  voters   recites:     "Two   of  the 
persons:  making  the  complaint  shall  take 
and   subscribe    an    oath   that    the    facts 
therein   stated  are  true  to  the  best   of 
their   knowledge   and   belief."     In   the 
case    at   bar   "the   notary   does   certify 
that  the  oath  has  been  both  subscribed 
and  taken,   but   the  names   do   not   ap- 
pear to   be  there   written   and   the   cir- 
cuit   court    having    directed    the    two 
named    qualified    voters   who    had    sub- 
scribed the  complaint  and  whose  names 
are   inserted   in   the   body   of   the   oath, 
to    now    subscribe    the    same    so    as    to 
amend   where    the    defect   appears,   the 
writ    of    prohibition    is    applied   for    to 
restrain  the  said  circuit  court  from  ex- 
ceeding  its   jurisdiction   by   so    amend- 
ing."     Without    deciding     whether     it 
was  proper  to  permit  such  amendment, 
which   could   only  be   done   on   writ   of 
error,    the    court    held    that    the    direc- 
tion  as  to   form   was   directory  merely 
and  not  mandatory.     "The  statute  hav- 
ing been  substantially  complied  with  in 
all  essential  particulars  where  the  pro- 
visions are  mandatory  and  can  be  said 
to  be  a  limitation  of  powers  there  can 
be  no  doubt  in  this  case  that  the  mat- 
ter  is   within    the    jurisdiction    of    the 


circuit  court."     Nelms  V.  Vaughan,  84 
Va.  696,  5  S.  E.  704. 

A  verification  was  held  sufficient 
though  the  clerk  administering  the  oath 
failed  for  several  days  to  affix  his 
jurat.  It  had  been  affixed,  however, 
and  everything  "was  made  perfect  and 
complete  before  said  motion  to  dis- 
miss contestor's  cause  of  contest  was 
sustained."  Buckland  v.  Goit,  23  Kan. 
327. 

41.  Hackett  v.  Mayhew,  62  N.  J. 
L.  481,  41  Atl.  688. 

42.  Under  a  statute  providing  for 
contest  by  fifteen  qualified  voters  on 
petition  to  be  verified  by  at  least  two 
of  them,  the  verification  must  be  not 
only  to  the  facts  and  circumstances  on 
which  the  contest  is  founded  but  that 
at  least  fifteen  of  the  petitioners  are 
qualified  voters.  Smith  t\  Smith  (N. 
J.),  41  Atl.  753.  But  a  statement  in 
said  affidavit  "seventeen  ballots  were 
cast  by  the  following  named  qualified 
voters,"  naming  the  seventeen  peti- 
tioners is  sufficient.  See  also  Weeks 
v.  Kip,  64  N.  J.  L.  61,  44  Atl.  856. 

43.  Holton  V.  Brown,  46  Ind.  122. 

44.  Wheat  v.  Eagsdale,  27  Ind.  191. 
But  compare  Albee  v.  May,  8  Blackf. 
(Ind.)  310,  where  a  verification  before 
the  clerk  of  the  court  was  held  insuffi- 
cient, the  statute  giving  him  power  to 
administer  oaths  only  in  matters  in 
progress  in  the  court  and  he  not  act- 
ing at  the  time  as  clerk  of  the  board 
of    county   commissioners. 

45.  Phillips  V.  Eatliff,  134  Ky.  704, 
121  S.  W.  460. 

46.  Bass  V.  Leavitt,  11  Cal.  App. 
582,  105  Pac.  771;  Harmon  v.  Tyler, 
112  Tenn.  8,  S3  S.  W.  1041. 

47.  Lippincott  i\  Felton,  61  N.  J. 
L.  291,  39  Atl.  646. 
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ceedings  before  the  chancellor,  it  has  been  said  contestee  should*  pre- 
sent his  case  in  some  tangible  form.*^ 

On  a  tie  being  declared  if  both  parties  file  contests,  the  statement  of 
one  forms  an  answer  to  the  other.*'* 

A  cross-contest  need  not  be  filed  in  order  that  contestee  may  set  up 
his  own  title  to  the  office.^*' 

b.  Time  To  Answer.  —  Where  the  statute  requires  an  answer  to 
be  filed  or  served  within  a  specified  time,  the  weight  of  opinion  is  that 
such  provisions  are  mandatory,^^  but  there  is  authority  to  the  con- 
trary.^2 

Where  no  time  is  specified  contestee  is  not  limited  to  the  time  pre- 
scribed for  filing  of  petition  by  contestant/^ 

c.  Service.  —  It  has  been  held  that  service  of  the  answer  may  be 
by  mail  as  in  other  cases,^*  but  where  the  statute  provided  that  service 
must  be  "as  process, ' '  personal  service  is  necessary.^" 


Waiver  by  Going  to  Trial. — Plaintiff 
by  going  to  trial  witliout  insisting  on 
a  traverse  or  answer  waives  the  failure 
to  file  any  formal  pleading,  assuming 
such  to  be  necessary  under  the  statute. 
Sanders  v.  Lacks,  142  Mo.  255,  43  S. 
W.  653. 

48.  Harmon  v.  Tyler,  112  Tenn.  8, 
83  S.  W.  667. 

49.  Bass  V.  Leavitt,  11  Cal.  App. 
582,  105  Pac.  771. 

50.  "The  statute  does  not  contem- 
plate anything  of  the  kind  and  in  the 
nature  of  such  a  controversy  it  seems 
to  be  inadmissible.  The  contest  puts 
in  question  the  validity  of  the 
election  of  the  person  holding  the 
certificate  of  election  and  having 
a  'prima  facie  title  to  the  office; 
and  though  contestant  may  be  able  to 
prove  the  grounds  specified  in  his  no- 
tice, the  person  declared  elected  ought 
certainly  to  be  admitted  to  show  if 
he  can  in  support  of  his  title  to  the 
office  from  which  the  contestant  seeks 
to  oust  him  that  the  contestant  was, 
notwithstanding,  not  elected."  Govan 
V.   Jackson,   32   Ark,   553. 

51.  As  in  case  of  petition.  "The 
reason  is  as  strong  in  one  case  as  the 
other,  and  the  terms  of  the  statute 
are  as  positive  and  mandatory." 
Combs  V.  Eversole,  114  Ky.  222,  70 
S.    W.    638. 

Assuming  that  it  could  be  filed  there- 
after it  is  not  sufficient  excuse  that  de- 
fendant had  been  led  to  believe  the 
contest  was  to  be  dropped.  Allen  v. 
Brown,  144  Ky.   414,  138  S.  W.   253. 

The  court  has  no  power  to  extend 
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the  time  of  service.  Gonzales  v.  Galle- 
gos,  10  N.  M.  372,  62  Pac.  1103,  follow- 
ing Vigil  V.  Pradt,  5  N.  M.  161,  20 
Pac.  795;  Bull  v.  Southwick,  2  N.  M. 
321,  wherein  the  court  says:  "These 
statutory  provisions  as  to  time  of  filing 
and  serving  the  notice  of  contest,  an- 
swer and  reply  are  in  effect  statutes 
of  limitation  taking  from  the  judge  all 
discretion  as  to   extending  the   time." 

52.  The  provision  requiring  con- 
testee to  file  his  reply  within  a  speci- 
fied time  is  directory  merely.  It  is 
not  jurisdictional.  After  jurisdiction 
has  once  attached  the  court  has  sound 
discretion  as  to  allowing  contestee  to 
file  his  pleading  after  he  is  in  default, 
as  in  other  civil  causes.  But  a  reply 
filed  after  time  should  be  stricken  out 
if  it  delays  the  trial.  Roach  v.  Malotte, 
23   Tex.  Civ.  App.  400,  56   S.  W.   701. 

53.  The  court  having  acquired  juris- 
diction nothing  that  contestee  can  do 
or  fail  to  do  aft'ects  its  jurisdiction. 
The  provisions  for  time  of  hearing  and 
notice  to  contestee  are  to  give  him 
time  in  which  to  make  his  defense,  but 
do  not  limit  the  time  in  which  he  may 
do  so.  Harmon  v.  Tyler,  112  Tenn.  8, 
83  S.  W.  1041, 

54.  Griffin  v.  County  Comrs.,  20  S, 
D.   142,  104  N.  W.   1117. 

55.  Gonzales  i*.  Gallegos,  10  N,  M. 
372,  62  Pac.  1103.  See  also  Vigil  v. 
Pradt,  5  N.  M.  161,  20  Pac.  795,  where 
it  was  tempted  to  serve  an  answer 
by  posting,  but  the  case  was  not  prop- 
erly one  in  which  posting  would  have 
been  a  sufficient  method  of  serving 
process. 
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d.  Sufficieiicy  of  Answer.  —  Contestee's  answer  may  be  a  mere 
denial,  or  he  may  set  up  matters  showing  his  right  to  the  office  not- 
withstanding contestant's  claim ;°^  as  that  illegal  votes  were  cast  for 
contestant  sufficient  to  offset  those  claimed  to  have  been  cast  for  con- 
testee."  Contestee  may  attack  returns  though  he  is  claiming  office 
by  virtue  of  a  certificate  based  thereon.^^  It  is  not  necessary  that 
the  answer  be  styled  a  counterclaim.^^ 

Contestee  is  not  required  to  plead  as  to  facts  admitted  in  the  notice 
of  contest,**"  and  is  not  required  to  plead  his  own  qualifications  to  the 
office."^  It  seems  that  the  statutory  requirements  as  to  the  contestant's 
statement  do  not  apply  to  contestee 's  answer/^ 

The  allegations  should  be  specific  as  to  failure  to  receive  ballots  and 
charges  of  fraud ;  and  should  clearly  show  that  the  result  was  affected 
adversely  to  contestee.*'^  Ineligibility  of  contestant  cannot  be  pleaded 
as  a  defense."*  Objections  which  go  only  to  the  reception  of  the  ballots 
as  evidence  should  not  be  incorporated  in  the  answer.®^ 

e.  Verification.  —  The  answer  need  not  be  verified  though  the  stat- 
ute requires  the  contestant's  statement  to  be  verified.^* 

5.  Reply.  —  Contestant  may  reply  though  the  statute  does  not 
specifically  provide  therefor."^  Where  the  statute  provides  for  a  reply, 
the  time  to  reply  will  be  extended  only  on  good  cause  shown.®*^ 

6.  Supplemental  Pleading.  —  A  supplemental  pleading  setting  up 
a  new  cause  of  contest  cannot  be  filed  after  the  time  to  contest  has 
expired.''^ 


56.  Baker  v.  Long,  17  Kan.  341.  To 
same  effect,  Govan  v.  Jackson,  32  Ark. 
553. 

57.  Allen  v.  Crow,  48  Ind.  301. 

58.  His  attack  is  upon  such  of  the 
returns  as  are  in  contestant's  favor. 
Harmon  v.  Tyler,  112  Tenn.  8,  83  S. 
W.   1041. 

59.  Preston  v.  Price,  24  Ky.  L.  Eep. 
1090,  70  S.  W.  623. 

60.  Breeden  v.  Martens,  21  S.  D. 
357,  112  N.  W.  960. 

61.  Cory  V.  Spencer,  67  Kan.  648, 
73  Pac.  920. 

62.  Kelso  V.  Wright,  110  Iowa  560, 
81  N.  W.  805. 

63.  An  answer  is  indefinite  which  al- 
leges failure  of  the  judge  to  put  a  bal- 
lot in  the  ballot  box  but  does  not  al- 
lege whose  ballot  it  was  or  for  whom 
it  was  cast,  and  which  alleges  the 
judge  opened  the  ballot  box  and 
changed  some  of  the  ballots,  but  does 
not  allege  how  many  or  whose  ballots 
were  changed,  in  whose  interest  they 
were  changed  or  whether  such  changes 
made  any  difference  in  the  result. 
Phillips  V.  Ratliff,  134  Ky.  704,  121 
S.  W.  460. 


64.  Maddux  v.  Walthall,  141  Cal. 
412,  74  Pac.  1026. 

65.  Moorhead  v.  Arnold,  73  Kan. 
132,  84  Pac.  742. 

66.  Allen  v.  Crow,  48  Ind.  301. 

67.  Baker  r.   Long,   17  Kan.   341. 

Vague  and  indefinite  affirmative  mat- 
ter in  the  answer  need  not  be  replied 
to.  Phillips  V.  Eatliff,  134  Ky.  704, 
121  S.  W.  460. 

The  Reply  Must  Not  Be  a  Departure. 
Baker  v.   Long,   17   Kan.   341. 

68.  Preston  v.  Price,  24  Ky.  L.  Eep. 
1090,  70  S.  W.  623,  quoted  with  ap- 
proval in  Allen  V.  Brown,  144  Ky.  414, 
138   S.   W.   253. 

69.  Harmon  V.  Tyler,  112  Tenn.  8, 
83  S.  W.  1041. 

But  such  a  pleading  has  been  up- 
held as  being  in  the  nature  of  a  reply 
by  way  of  avoidance  of  new  matter 
set  up  in  contestee 's  answer.  Thus, 
contestant  alleged  as  grounds  that  two 
of  four  voting  boxes  were  thrown  out 
by  the  canvassers.  Contestee  answered, 
traversed  this  ground  and  alleged  con- 
testant received  twelve  illegal  votes 
and  that  he  was  deprived  of  one  vote. 
Contestant   filed  a  supplemental  plead- 
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7.  Substituted  Pleading.  —  A  substituted  pleading  may  be  filed 
even  after  time  to  commence  proceedings  has  expired  where  the  orig- 
inal has  been  lost  through  no  fault  of  contestant^" 

8.  Amendment.  —  a.  As  to  the  Bight  Generally,  —  By  the  great 
weight  of  opinion  the  contestant's  pleading  may  be  amended  even 
where  the  statute  does  not  specifically  so  provide/^  but  there  are  hold- 
ings to  the  contrary  based  on  the  special  statutory  nature  of  the 
proceedings/^  and  on  the  necessity*  for  prompt  decisionJ^ 


ing  after  the  time  for  filing  originals 
had  expired  containing  a  general  de- 
nial of  the  answer  and  alleging  three 
illegal  votes  cast  for  contestee.  Cal- 
verley  v.  Shank,  28  Tex.  Civ.  App.  473, 
67  S.  W.  434. 

70.  It  not  appearing  that  the  same 
was  not  a  substantially  correct  copy 
of  the  original.  Phillips  v.  Eatliff, 
134   Ky.    704,    121    S.    W.    460. 

71.  Whitney  V.  Blackburn,  17  Ore. 
564,  21  Pae.  874. 

Iowa. — The  provision  of  the  Iowa 
Code  (§1203)  that  the  statement  shall 
set  forth  the  "particular  causes  of 
contest,"  is  not  to  be  construed  as  pro- 
hibiting an  amendment.  The  subse- 
quent provision  (§1208)  that  the  "pro- 
ceedings shall  be  assimilated  to  those 
in  an  action  so  far  as  practicable," 
imply  that  amendments  may  be  made 
even  after  the  time  to  contest  has 
expired.  Brown  v.  McCollum,  76  Iowa 
479,  41  N.  W.  197.  The  code,  §1211, 
now  provides  specifically  for  amend- 
ment. 

Montana. — "We  have  upheld  in  a 
liberal  spirit  the  action  of  courts  in 
permitting  amendment  to  pleadings  and 
executing  the  provisions  of  the  Code 
of  Civil  Procedure.  Under  the  authori- 
ties this  principle  embraces  election 
contests."  Heyfron  v.  Mahoney,  9 
Mont.  497,  24  Pac.  93. 

Pennsylvania. — "In  point  of  reason 
why  should  the  court  not  have  power 
to  amend  in  a  contested  election  case? 
It  is  a  judicial  remedy,  and  concerns 
important  rights.  On  what  ground 
should  the  cause  of  the  people  be  held 
so  strictly,  that  a  mere  specification  of 
facts  within  the  same  general  com- 
plaint, relating  to  the  same  contest, 
and  the  same  returns  could  not  be  al- 
lowed in  order  to  reach  the  very  'mer- 
its' the  court  is  ordered  to  try."  Elec- 
tion Cases,  65  Pa.  20. 

"A  petition  to  set  aside  an  election 
may  be  amended,  especially  where  leave 
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to  amend  is  applied  for  before  any 
progress  is  made  in  the  hearing  of  the 
case."  Miann  v.  Cassidy,  1  Brewst. 
(Pa.)  11.  See  also  Kneass'  Case,  2 
Parson's    (Pa.)    553. 

Rule  Applies  to  Either  Party. — 
Amendments  may  be  either  under  the 
statute  or  at  common  law.  Under  the 
statute  such  can  only  be  for  new  mat- 
ters discovered,  the  code  reading  ag 
follows:  "If  new  facts  be  discovered 
by  either  party  after  he  has  given  no- 
tice as  aforesaid  he  may  within  ten 
days  after  such  discovery  give  an  ad- 
ditional notice  to  his  adversary,"  etc. 
At  the  common  law  the  amendments 
must  be  such  as  would  be  permitted  of 
pleadings  in  other  cases.  That  is, 
those  which  in  the  discretion  of  the 
court  are  permitted  as  calculated  to 
promote  the  ends  of  justice.  In  ap- 
plying this  rule  the  court  must  con- 
sider that  the  object  of  the  contest 
"is  not  so  much  to  determine  the  pri- 
vate rights  of  the  parties  as  to  de- 
cide for  the  people  whom  they  have 
elected."  Hence,  the  county  court  very 
properly  refused  to  permit  contestee 
to  amend  his  counter-notice  by  strik- 
ing off  the  names  of  certain  voters  stat- 
ed therein  to  be  disqualified.  Ralston 
V.  Meyer,  34  W.  Va.  737,  12  S.  E.  783. 

72.  Being  a  special  proceeding  and 
not  a  civil  action  contestant  is  not  en- 
titled to  amend.  Ford  v.  Wright,  13 
Minn.  518.  Non  permitted  by  statute. 
See  Minn.  Rev.  Laws  1905,  §336. 

Amendment  not  permitted  because 
the  proceedings  are  under  a  special  act, 
prescribing  an  entire  system  and  which 
does  not  provide  for  amendment.  Kin- 
del  V.  Le  Bert,  23  Colo.  385,  48  Pae. 
641.  See  also  Schwarz  v.  County  Court 
of  Garfield  Countv,  14  Colo.  44,  23  Pac. 
84;  Vigil  v.  Pradt,  5  N.  M.  161,  20 
Pac.  795;  Bull  V.  Southwick,  2  N.  M. 
321,    362. 

73.  Kindel  v.  Le  Bert,  23  Colo.  385, 
48  Pac.  641;   Schwarz  v.  County  Court 
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b.  New  Grounds  of  Contest.  —  Wliile  some  holdings  are  to  the 
effect  that  the  amendment  must  not  change  the  ground  of  contest/* 
a  more  liberal  rule  prevails  where  the  chancery  practice  is  followed/* 
The  generally  accepted  rule  is,  moreover,  that  prior  to  the  expiration 
of  the  time  to  commence  a  contest,  one  may  set  up  as  many  additional 
grounds,  by  way  of  amendment,  as  he  sees  fit,^"  but  thereafter  such 
new  grounds  cannot  be  brought  in  by  amendment/^ 

e.  New  Defenses.  —  Contestee's  answer  may  be  amended  by  the 
addition  of  new  matter  where  such  an  amendment  is  permitted  by 
the  practice  in  other  suitsJ^ 

d.     Original  Petition  Must  Contain  Cause  of  Contest.  —  The  ordi- 


of    Garfield    Coiintv,    14    Colo.     44,     23 
Pac.  84. 

Compare  Anderson  f.  Likens,  104  Ky. 
699,  47  S.  W.  867. 

74.  State  v.  Hough,  193  Mo.  615, 
91  S.  W.  905,  following  Nash  v.  Craig, 
134  Mo.  347,  35  S.  W.  1001,  which  fol- 
lows Shields  v.  McGregor,  91  Mo.  534, 
4  S.  W.  266,  where  a  supplemental  peti- 
tion was  received  though  the  right  to 
do  so  seems  not  to  have  been  ques- 
tioned. See  also  Hope  v.  Flentge,  140 
Mo.  390,  41  S.  W.  1002. 

Compare,  Kindel  f.  Le  Bert,  23  Colo. 
385,  48  Pac.  641, 

75.  "Contests  of  elections  under 
the  present  act  are  to  all  intents  and 
purposes  chancery  proceedings,  subject 
to  all  the  rules  governing  the  same. 
(Dale  V.  Irwin,  78  111.  170;  Eodman  V. 
Wurzburg,  183  111.  395;  Weinberg  V. 
Noonan,  193  111.  165.)  This  court  held 
in  Dale  v.  Irwin,  supra,  that  the  con- 
testant could  by  amendment  add  points 
of  contest  not  contained  in  his  original 
petition.  This  is  in  accord  with  the 
general  chancery  practice,  and  we  see 
no  reason  to  depart  from  that  ruling." 
Brents  v.  Smith,  250  111.  521,  95  N. 
E.   484. 

"A  contestant  after  stating  the 
points  of  contest  in  the  mode  required 
by  the  act  can  avail  of  any  amendment 
or  pleading  to  meet  the  tactics  of  his 
opponent  and  bring  before  the  court 
the  real  point  of  the  case."  Dale  v. 
Irwin,  78  HI.  170. 

76.  Banks  v.  Sergent,  104  Ky.  843, 
48  S.  W.   149. 

77.  ni.— Dilcher  r.  Schorik,  207  111. 
528,  69  N.  E.  807.  Ky.— Banks  v.  Ser- 
gent, 104  Ky.  843,  48  S.  W.  149.  Tenn. 
Harmon  v.  Tyler,  112  Tenn.  8,  83  S. 
W.  1041.  Wyo. — Turner  v.  Hamilton, 
13  Wyo.  408,  80  Pac.  664. 


"If  the  petition  is  defective  as  to 
any  of  the  statutory  requirements  it 
cannot  be  amended  after  the  expiration 
of  the  time  limited  for  commencing  the 
contest.  To  construe  the  law  other- 
wise would  render  the  time  limit  of 
the  statute  ineffective."  Pearson  v. 
Alverson,  160  Ala.  265,  49  So.  756. 
See  also  Black  v.  Pate,  130  Ala.  514, 
30   So.   434. 

In  Sweptson  v.  Barton,  39  Ark.  549, 
the  circuit  court  permitted  on  the  trial 
de  novo  an  amendment  setting  up  a  new 
ground  of  contest.  This  does  not  seem 
to  have  been  questioned  but  the  court 
held  the  ground  insufficient.  In  Free- 
man V.  Lazarus,  61  Ark.  247,  32  S. 
W.  680,  the  rule  is  stated  to  be  that 
amendments  may  be  permitted  to  make 
the  plaintiff's  cause  of  action  "more 
definite  and  certain,  provided  such 
amendment  does  not  change  the  cause 
of  action." 

78.  Under  a  statute  permitting  the 
statement  and  reply  to  be  amended  "as 
in  civil  cases"  new  matter  may  be 
set  up  in  contestee's  amended  reply. 
Such  was  the  practice  in  civil  actions 
at  the  time  the  statute  was  enacted. 
Nor  is  it  necessary  that  contestee  shall 
first  show  reasons  why  the  matter  was 
not  sooner  urged.  The  matter  is  one 
for  the  exercise  of  the  court's  discre- 
tion having  in  view  the  nature  of  the 
proceeding  and  the  importance  of  a 
speedy  trial.  Bailey  v.  Ply,  97  Tex. 
425,  79  S.  W.  299,  followed  in  Lipscomb 
V.  Perry.  100  Tex.  122,  96  S.  W.  1069, 
where  it  is  further  held  that  the  con- 
testee has  no  absolute  right  to  an 
amendment,  and,  hence,  the  trial  court 
can  refuse  to  allow  such  on  grounds 
not  specifically  set  forth  by  the  con- 
testant in  his  exception  to  such  amend- 
ment. 

Vol.  vni 


80 


ELECTIONS 


nary  rule  prevails  that  there  can  be  no  amendment  unless  there  is 
something  to  amendJ^ 

e.  Eules  Applied  to  Particular  Suhject-Matter.  —  Amendment  to 
correct  a  mistake  is  properly  allowed,*"  as  is  one  which  sets  up  tamper- 
ing with  the  ballots.*^ 

Capacity  in  Which  Contestant  Sues.  —  After  bringing  suit  as  an  elector 
the  petitioner  cannot  amend  by  setting  up  title  to  the  office  in  himself.*^ 

Misconduct  and  Negligence.  —  Where  the  original  petition  sets  up  mere 
negligence  of  election  officials  it  is  not  proper  to  permit  an  amendment 
alleging  fraudulent  misconduct.*^ 

Illegal  Votes.  —  Though  it  has  been  said  that  amendment  by  way  of 
adding  names  of  illegal  voters  will  not  be  permitted,**  an  amendment 
naming  the  persons  who  so  voted  has  been  allowed  as  merely  limiting 
the  contestant's  proof  ;*^  and  as  not  setting  forth  new  ground  of  con- 
test,**' and,  together  with  changes  of  names,  has  been  allowed  where 
it  could  not  have  misled  contestee.*^ 

f .  Construction  of  Amendment.  —  An  amendment  to  the  statement 
of  contest  is  construed  by  the  same  rules  as  an  amendment  to  a  com- 
plaint.** 


79.  Halstead  v.  Eader,  27  W.  Va. 
806. 

See  the  title  "Amendments  and  Jeo- 
fails. ' ' 

80.  Though  the  statute  reads  that 
the  petition  "shall  state  the  grounds 
of  the  contest  relied  on  and  no  other 
ground  shall  afterwards  be  relied  up- 
on." The  original  petition  stated 
plaintiff  received  twelve  votes  and  de- 
fendant ten,  while  the  amendment  was 
only  that  plaintiff  received  twenty-three 
votes  and  defendant  twenty.  Phillips 
V.  Eatliff,  134  Ky.  704,  121  S.  W.  460. 

81.  An  amendment  should  be  al- 
lowed as  being  in  its  strict  sense  neith- 
er a  ground  of  contest  nor  of  counter- 
contest  which  charges  that  the  bal- 
lots have  been  altered  or  •  changed; 
that  unauthorized  parties  and  inter- 
ested persons  have  had  access  to  them 
and,  hence,  they  are  not  the  same  bal- 
lots that  were  counted  and  certified  by 
the  election  officers.  Edwards  v.  Logan, 
114  Ky.  312,  75  S.  W.  257,  70  S.  W. 
852 

82.  Batterton  v.  Fuller,  6  S.  D.  257, 
60  N.  W.  1071,  where  the  court  says: 
"We  do  not  wish  to  be  understood  as 
holding  that  amendments  which  do  not 
essentially  charge  the  ground  of  con- 
test may  not  properly  be  made  at  any 
time  when   justice   requires." 

83.  Freshour  V.  Howard,  142  Cal. 
601,  77  Pac.  1101. 
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An  amendment  to  the  statement  set- 
ting up  that  the  judges  and  clerks  of 
election  in  a  certain  township  were 
guilty  of  fraud  and  misconduct  in  their 
manner  of  conducting  the  canvass  is 
not  a  substitute  for  the  prior  state- 
ment alleging  errors  and  negligence  on 
the  part  of  various  election  officials 
where  it  is  not  stated  to  be  nor  does 
not  appear  to  be  a  substitute  for  such 
prior  statement.  Its  effect  is  to  pre- 
vent a  recount  of  that  particular  pre- 
cinct, its  prayer  for  relief  being  that 
such  be  thrown  out.  Brown  v.  Cros- 
son,  115  Iowa  256,  88  N.  W.  366. 

84.  Original  notice  named  certain 
electors  who  were  permitted  to  vote  in 
an  improper  manner.  An  amendment 
naming  additional  voters  who  were  al- 
lowed to  so  vote  is  improper.  "Or- 
dinarily such  an  amendment  would  be 
allowable  and  just,"  but  the  policy  of 
speedy  decision  forbids.  Anderson  V. 
Likens,  104  Ky.   699,   47  S.  W.   869. 

85.  Wheat  v.  Eagsdale,  27  Ind.  191. 

86.  Widmayer  v.  Davis,  231  111.  42, 
83  N.  E.  87. 

87.  Heyfron  f.  Mahoney,  9  Mont. 
497,   24  Pac.   93. 

88.  Unless  from  the  nature  of  the 
fact  alleged  or  otherwise,  the  contrary 
appears  it  is  deemed  a  statement  of 
facts  existing  at  the  time  of  commence- 
ment of  the  proceedings.  Doty  v.  Jen- 
kins, 142  Cal.  497,  77  Pac.  1104.     See 
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g.  Time  To  Amend.  —  The  amendment  may  be  during  the  progress 
of  the  trial,^**  and  has  even  been  allowed  on  trial  de  novo,''''  though 
one  offered  after  petitioner's  evidence  was  closed  was  held  too  late." 

9.  Raising  Question  of  Sufficiency  of  the  Pleadings.  —  a.  Juris- 
diction.—  Where  a  special  tribunal  has  been  created  to  hear  election 
contests,  it  has  power  to  pass  upon  the  sufficiency  of  the  papers  by 
which  the  matter  is  brought  before  it.°- 

b.  Failure  To  State  Sufficient  Grounds  of  Contest.  —  In  most  juris- 
dictions the  sufficiency  of  the  pleadings  to  show  grounds  of  contest 
may  be  raised  by  a  demurrer  or  by  a  motion  to  quash  or  dismiss  ;^» 


also  Preston  v.  Culbertson,  58  Cal.  198, 
■where  amendment  was  allowed  showing 
"return  day"  was  more  than  the  stat- 
utory time  prior  to  date  of  amendment, 
hence,  on  its  face  the  proceeding  was 
not  commenced  in  time.  The  matter  re- 
lates back  to  time  of  filing  original 
complaint  which  was  in  time. 

89.  Where  it  does  not  "inaugurate 
a  new  cause  of  action."  The  amend- 
ment in  question  "was  merely  a  more 
specific  averment  that  the  ground  of 
contest  was  the  counting  by  the  elec- 
tion officers  of  votes  having  distin- 
guishing marks — an  averment  which 
was  sufficiently  full  in  the  original 
statement."  Hannah  V.  Green,  143  Cal. 
19,  76  Pae.  708. 

In  Doty  V.  Jenkins,  142  Cal.  497,  77 
Pac.  1104,  amendment  though  setting 
up  a  new  cause  of  contest  was  permit- 
ted on  the  last  day  of  the  trial,  where 
time   to   file   contest   had   not    expired. 

Discretionary  With  Court  To  Permit. 
After  an  announcement  of  ready  for 
trial.  McCormick  r.  Jester  (Tex.  Civ. 
App.),  115  S.  W.  278. 

So  in  Widmayer  v.  Davis,  231  111.  42, 
83  N.  E.  87,  it  was  said  to  be  not  an 
abuse  of  discretion  under  the  liberal 
rules  regarding  amendment  in  this 
state.  Contestee  was  permitted  to  an- 
swer and  was  given  liberal  terms. 

90.  After  remand  for  new  trial  con- 
testant was  permitted  to  amend  so  as 
to  allege  his  necessary  qualifications  to 
the  office.  His  statement  was  sufficient 
under  the  rule  that  he  was  entitled  to 
some  relief — the  vacation  of  the  of- 
fice— but  could  not  have  a  judgment 
that  he  was  himself  elected  without 
the  allegation  as  to  qualification.  Rut- 
ledge  V.  Cranford,  91  Cal.  526,  27  Pae. 
779. 

Compare  Swepton  v.  Barton,  39  Ark. 
549,  where  the  right  so  to  do  seems  not 


to  have  been  questioned  though  the 
amendment  was  not  permitted  on  other 
grounds. 

91.  Taylor  v.  Carr  (Tenn.),  141  S. 
W.   745. 

92.  Morrison  t".  McWhorter,  57  W. 
Ya.  614,  52  S.  E.  394. 

93.  Morrison  v.  McWhorter,  57  W. 
Va.  614,  52  S.  E.  394;  Halstead  v. 
Eader,  27  W.  Va.  806,  following  Har- 
rison V.  Lewis,  6  W.  Va.  713;  Loomis 
t-.  Jackson,  6  W.  Va.  613. 

A  petition  is  demurrable  which 
claims  contestant  is  entitled  to  the  of- 
fice but  the  allegations  of  which  show 
that  the  vote  would  be  if  a  tie  if  con- 
testant's theory  be  upheld.  Eoberson 
f.  Hubler,  11   Okla.   297,   67   Pac.   477. 

Where  contestant's  pleading  fails  to 
show  on  its  face  sufficient  grounds  for 
contest,  contestee  may  move  to  dis- 
miss or  demur.  Harmon  V.  Tyler,  112 
Tenn.    8,    83    S.   W.    1041. 

Special  Demurrer — Defect  Cured  by 
Judgment. — Assuming  that  a  statement 
is  faulty  because  not  alleging  that 
contestant  and  contestee  were  the  only 
candidates  for  the  office  and  that  con- 
testant received  a  higher  number  of 
votes  than  contestee  but  not  averring 
that  contestant  received  the  highest 
number  of  votes,  such  defects  should 
be  reached  by  special  demurrer  and 
the  judgment  cures  the  irregularity 
where  it  declares  "no  other  person 
received  any  votes  for  said  office  at 
said  election  in  said  township."  Ab- 
bott V.  Hartley,  143  Cal.  484,  77  Pac. 
410. 

Raising  by  Objection  to  Introduc- 
tion of  Evidence. — It  is  clearly  improp- 
er to  refuse  to  permit  the  introduction 
of  evidence  under  specifications  which 
the  court  has  previously  held  not  sub- 
ject to  demurrer.  If  not  sufficient  they 
can  be  stricken  out  on  refusal  to  make 
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but  it  has  been  held  that  the  method  of  answer  provided  by  the  statute 
is  exclusive.^* 

Where  the  only  defect  is  want  of  particularity,  a  motion  to  make 
more  definite  and  certain  is  the  proper  remedy,  and  not  demurrer.^' 

e.  Striking  Out  Matter.  ■ —  Frivolous  and  irrelevant  matter  may  be 
stricken  out  on  motion,**"  as  may  matter  which  is  only  argumentative.''^ 
But  an  entire  petition  will  not  be  stricken  because  of  a  defective 
amendment,  where  the  petition  without  the  amendment  contains  an 
entire  cause  of  contest.'*^ 

10.  Process  or  Notice  to  Contestant  and  Other  Parties  in  Interest."'' 
a.  Necessity  of  a  Formal  Writ  or  Notice.  —  As  elsewhere  stated,  the 
notice  to  contestee,  in  many  jurisdictions,  forms  a  component  part 
of  the  paper  by  which  the  proceeding  is  started;  and  the  only  notice 
or  process  then  required  to  bring  the  contestee  into  court  is  service  of 
such  paper  upon  him.^ 

b.  Statement  of  Time  and  Place  of  Hearing.  —  By  the  statute  the 
notice  is  usually  required  to  state  the  time  and  place  of  hearing,  and 
in  such  case  a  failure  to  so  state  deprives  the  court  of  jurisdiction.^ 
However,  such  notice  is  not  strictly  construed,  and  the  jurisdiction 
attaches  where  the  time  and  place  fairly  appear.^ 


more    definite    and    certain.     Wheat    v. 
Eagsdale,  27  Ind.  191. 

94.  "If  contestee  desires  to  con- 
trovert the  truth  of  the  matters  averred 
in  the  statement  of  contest,  he  must 
do  so  by  filing  an  answer  in  the  time 
prescribed,  and  he  cannot  avail  him- 
self of  a  demurrer  for  the  purpose  of 
■which  it  is  ordinarily  used.  But  if 
he  elects  to'  interpose  a  demurrer,  it 
must  be  regarded  as  the  equivalent  of 
an  answer  admitting  the  truth  of  the 
matters  averred."  Lewis  v.  Boynton, 
25  Colo.  486,  55  Pae.   732. 

95.  Lawrence  V.  Wheeler,  77  Kan. 
209,  93  Pac.  602;  Burke  V.  Perry,  26 
Neb.  414,  42  N.  W.  401. 

96.  Ham  v.  State,  156  Ala.  645,  47 
So.  126;  Mann  v.  Cassidy,  1  Brewst. 
(Pa.)  11,  citing  Kneass'  Case,  2  Par- 
son's  (Pa.)    553. 

97.  Johnson  v.  Price,  112  Tenn.  59, 
83   S.   W.   791. 

98.  Southerland  p.  Sandlin,  44  Fla. 
332,   32   So.   786. 

99.  The  paper  by  which  the  pro- 
ceedings are  instituted  is  called  a  "no- 
tice of  contest"  in  many  jurisdictions. 
As  to  the  sufficiency  of  such  notice  con- 
sidered in  the  nature  of  a  pleading  and 
as  setting  forth  the  grounds  of  con- 
test, see  supra,  I,  N,  3. 

1.     See  supra,  I,  N,  3,  a. 

Under  the  provision  of  the  constitu- 
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tion  giving  the  general  assembly  power 
to  "regulate  the  manner  of  trial  and 
all  matters  incident  thereto"  there  is 
ample  power  "to  dispense  with  formal 
writs  of  process  known  to  the  com- 
mon law  and  devise  methods  to  bring 
the  party  before  the  courts."  An. 
election  contest  is  not  "a  ease"  or 
"civil  action"  within  the  meaning  of 
the  constitution  and  statutes  in  which 
a  writ  running  in  the  name  of  the 
state  is  required  to  give  the  court 
jurisdiction  over  thie  .person  of  de- 
fendant. State  V.  Hough,  193  Mo.  615, 
91  S.  W.  905. 

2.  Myers  v.  Warner,  3  Ore.  212. 

In  Illinois,  summons  issues  in  tho 
same  manner  as  is  provided  in  chan- 
cery and  will  be  quashed  where  it  is 
not  made  returnable  according  to  the 
chancery  rules.  Cavenaugh  v.  Mc- 
Conochie,  134  111.  516,  25  N.  E.  674. 

3.  State  V.  Hough,  193  Mo.  615,  91 
S.   W.   905. 

It  is  sufficient  if  the  notice  states 
"at  the  next  term  of  the  circuit  court 
for  said  county,"  since  that  will  be 
construed  to  mean  the  next  term  ap- 
pointed by  statute,  and  the  additional 
words  "or  as  soon  as  said  judge  will 
hear  the  same  as  provided  by  law" 
may  be  disregarded  as  surplusage.  My- 
ers V.  Warner,  3  Ore.  212. 
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c.  Statement  of  Time  and  Place  of  Filing  Petition.  —  The  statutes 
sometimes  provide  for  a  notice  of  intention  to  begin  a  contest  by  filing 
a  petition  within  a  time  therein  specified.  To  such  notice  the  rule 
applies  that  "that  is  certain  which  can  be  made  certain."* 

d.  Attacking  Complaint  to  Notice.  —  Even  where  the  statute  does 
not  provide  for  a  combination  notice  and  complaint,  attaching  the 
complaint  to  the  formal  notice  is  unobjectionable.^ 

e.  Notice  hy  Officer  To  Contest  Board  or  Court.  —  Upon  the  filing 
of  notice  of  contest  with  a  named  officer,  the  statutes  of  some  juris- 
dictions provide  for  a  notice  by  him  to  the  contest  board  or  court. 
It  has  been  held  that  such  notice  by  the  clerk  to  the  court  need  not 
be  in  waiting.''  Though  prematurely  given,  the  notice  is  sufficient  tu 
give  the  court  jurisdiction.'^  The  limitation  on  the  clerk  begins  to  run 
on  the  day  limited  for  the  filing  of  similar  contests.^ 

"Where  the  statute  requires  the  auditor  to  serve  a  notice  on  the  board 
of  commissioners  who  hear  the  contest,  service  of  such  notice  is  not 
jurisdictional."  The  notice  should  name  the  board;  but  failure  so  to 
do  does  not  necessarily  deprive  it  of  jurisdiction.^" 


4.  State  r.  McElhinney,  199  Mo.  67, 
97  S.  W.  159. 

If  the  statute  requires  that  a  notice 
be  served  on  contestee  "of  the  time 
and  place  of  the  presentation"  of  the 
petition,  and  that  the  petition  shall 
be  filed  "in  the  office  of  the  clerk  of 
the  circuit  court,"  a  notice  otherwise 
sufficient  is  good  which  recites  that 
the  petition  will  be  filed  "in  the  cir- 
cuit court,"  though  it  does  not  say 
"in  the  office  of  the  clerk,"  where 
it  was,  in  fact,  filed  with  the  clerk. 
No  paper  is  considered  filed  in  the 
court  unless  it  is  filed  with  the  clerk. 
The  contestee  could  not  have  been  mis- 
led. A  statement  that  it  would  be 
filed  with  a  certain  judge  was  treated 
as  surplusage.  State  r.  McElhinney, 
199  Mo.  67,  97  S.  W.  159. 

5.  Murtha  r.  Howard,  20  S.  D.  152, 
105   N.   W.   100. 

6.  Dudley  v.  Superior  Court,  13  Cal. 
App.    271,    110   Pac.    146. 

7.  "Where  the  clerk  notified  the  court 
prior  to  the  time  when  the  statute  au- 
thorized him  so  to  do  and  the  court 
issues  its  citation  prior  to  the  time 
when  it  should  have  done  so,  the  court 
did  not  lose  jurisdiction  to  order  a 
special  session  thereafter  and  at  a 
proper  time.  The  notice  received, 
though  improper  as  to  time,  gave  the 
court  knowledge  of  the  pendency  of 
the  contest,  this  knowledge  was  "in 
the  breast  of  the  court"  on  the  date 
when  he  issued  the  order.     Dudley  v. 


Superior  Court,  13   Cal.  App.   271,   110 
Pac.    146. 

8.  California  Code  Civ.  Proc,  §1115, 
provides  that  election  contest  state- 
ments must  be  filed  within  thirty  days 
after  the  declaration  by  the  canvassing 
board  with  certain  exceptions  making 
the  time  six  months.  Section  1118 
reads:  "Within  five  days  after  the 
end  of  the  time  allowed  for  filing  such 
statements  the  county  clerk  must  notify 
the  superior  court,"  which  must  there- 
upon order  a  special  session.  These 
sections  are  not  to  be  construed  as 
requiring  the  clerk  to  wait  till  the 
six  months  have  expired  as  that  would 
have  the  etfect  of  annulling  the  mani- 
fest intention  of  the  legislature  to  pro- 
vide for  a  speedy  settlement  of  the 
controversy.  "The  more  just  and  rea- 
sonable view  is  that  it  depends  upon 
the  character  of  the  contest,  the  time 
being  limited  to  thirty-five  days  ex- 
cept in  the  particular  instances  referred 
to  when  the  longer  period  is  allowed." 
Hill  V.  Superior  Court,  15  Cal.  App. 
307,   114   Pac.   805. 

9.  So  held  where  the  notice  was 
served  on  the  members  of  the  board 
but  not  on  their  successors  in  office 
whose  terms  commenced  subsequent 
to  the  service  but  prior  to  the  hear- 
ing and  such  successors  actually  met 
with  the  board  and  took  part  in  the 
hearing.  Tombaugh  v.  Grogg,  146  Ind. 
99,   44   N.   E.   994. 

10.  Tombaugh  v.  Grogg,  146  Ind. 
99,   44  N.   E.  994. 
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f .  Alias  Writs.  —  Where  the  process  issues  from  the  court  and  is 
served  by  specified  officials,  the  contestant  does  not  lose  his  rights  by 
their  mistake  or  neglect  in  issuing  or  serving  the  process,  but  an  alias 
writ  may  issue."  The  rule  which  applies  to  the  service  of  summons 
in  ordinary  actions  does  not  obtain.^^ 

g.  Motion  To  Quash.  —  A  motion  to  quash  the  summons  must 
specify  the  irregularities  therein.^^ 

h.  Waiver  of  Notice  and  Special  Appearance.  —  The  ordinary  rule 
prevails  that  a  contestee  by  appearance  and  going  on  with  the  pro- 
ceedings, without  protest,  waives  any  irregularity  in  the  notice  or 
failure  to  properly  serve  the  same."  Similarly,  he  may  make  a  special 
appearance  to  raise  the  question  of  jurisdiction  without  thereby  sub- 
mitting himself  to  the  court's  jurisdiction." 


11.  Hadley  v.  Gutridge,  58  Ind.  302, 
overruling  State  t'.  Combs,  37  Ind.  198; 
Napier  v.  Cornett,  24  Ky.  L.  Rep.  576, 
68   S.  W.  1076. 

California  Code  Civ.  Proc,  §1119, 
provides  that  the  citation  "must  be  de- 
livered to  the  sheriff  and  served  either 
upon  the  party  in  person,  or,  if  he  can- 
not be  found,  by  leaving  a  copy  there- 
of at  the  house  where  he  last  resided, 
at  least  five  days  before"  the  time 
specified  for  appearance.  Mere  fail- 
ure of  the  sheriff  to  so  serve  does  not 
oust  the  court  of  jurisdiction,  but  an 
alias  writ  may  issue.  O'Dowd  V.  Supe- 
rior Court,  158  Cal.  537,  111  Pac.  751; 
Busick  V.  Superior  Court,  16  Cal.  App. 
499,  118  Pac.  481;  Hagerty  v.  Conlan, 
15  Cal.  App.  643,  115  Pac.  762. 

Under  a  statute  providing  that  in 
contests  under  a  direct  primary  law  an 
"affidavit  may  be  presented  within  five 
days  after  the  completion  of  the  can- 
vass by  said  canvassing  board  and  not 
later"  (Rem.  &  Bal.'s  Code,  §4829),  the 
court  has  jurisdiction  upon  receiving 
such  affidavit  and  that  the  citation 
thereupon  issued  is  quashed  does  not 
prevent  the  court  from  issuing  a  sub- 
sequent citation.  State  ex  rel.  McAvoy 
V.  Gilliam,  60  Wash.  420,  111  Pac.  401, 
following  Thomas  v.  Van  Zandt,  56 
Wash.  595,   106  Pac.  141. 

12.  In  a  civil  action  the  service  of 
summons  or  other  like  process  is  in  a 
large  measure  under  the  control  of 
the  party.  O  'Dowd  v.  Superior  Court, 
158    Cal.    537,    111    Pac.    751. 

13.  Under  fhe  statute  providing  that 
contests  before  the  board  of  commis- 
sioners "shall  be  governed  in  such 
trial  by  the  rules  of  law  obtaining  in 
circuit    courts,"    motions   by   contestee 
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to  quash  the  summons  issued  to  him 
and  the  return  thereof  must  be  decided 
under  the  rules  that  would  govern  or- 
dinary actions.  So,  merely  alleging 
in  said  motions  that  the  subject  there- 
of was  "irregular,  defective  and  in- 
sufficient" is  not  enough.  Hadley  V. 
Gutridge,  58    Ind.   302. 

14.  Cal. — Dudley  v.  Superior  Court, 
13  Cal.  App.  271,  110  Pac.  146.  Ky. 
Davis  r.  Gatliff,  6  Ky.  L.  Rep.  738. 
Mo.— State  v.  McElhinney,  199  Mo.  67, 
97  S.  W.  159;  State  v.  Spencer,  164  Mo. 
48,  63  S.  W.  1118. 

Defective  service  is  waived  by  ap- 
pearance, asking  for  security  for  costs, 
moving  to  make  notice  of  contest  more 
definite  and  certain.  State  V.  Oliver, 
163  Mo.  679,  64  S.  W.  128. 

Where  parties  appeared  by  counsel 
before  the  county  board  of  canvassers 
and  had  a  complete  hearing  with  full 
opportunity  to  cross-examine  they  can- 
not complain  because  they  were  not 
served  with  formal  notice  protesting 
the  election.  State  v.  Moore,  54  S. 
C.    556,    32    S.    E.    700. 

Following  the  above  case  the  court 
in  State  v.  State  Democratic,  etc.  Com. 
(S.  C),  76  S.  E.  817,  held  that,  assum- 
ing a  notice  regarding  contest,  required 
by  a  party  rule  governing  primaries, 
was  jurisdictional,  it  was  waived  where 
the   parties   appeared   and   participated. 

15.  Defendant  "may  appear,  an- 
swer showing  that  the  court  has  no 
jurisdiction  and  also  that  there  is  no 
merit  in  the  contestant's  claim,  and 
may  disappear  upon  his  plea  to  the 
jurisdiction  being  found  well  taken, 
without  the  merits  of  the  controversy 
ever    being    decided."      State    ex   rel 
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11.  Service  of  Notice.  —  a.  Statutes  Jurisdictional}'^  —  The  stat- 
utes usually  provide  for  tlie  manner  of  service  and  the  persons  upon 
whom  service  is  to  be  made.  These  provisions  are  clearly  jurisdic- 
tional/'' actual  notice  not  being  sufficient.^^ 

A  frequent  provision  is  that  the  service  shall  be  as  a  summons  in  a 
civil  action  is  served/''  but  in  the  absence  of  such  direction  it  is  doubt- 
ful whether  the  service  need  be  as  formal.^" 

It  is  constitutional  to  provide  for  constructive  notice.-^ 

b.  Time  of  Service.  —  Service  on  a  legal  holiday  is  sufficient.-- 

c.  Upon  WJiom  Served.  —  Where  the  statute  requires  service  on 


Hancock   v.   Spencer,    166    Mo.    279,   65 
S.  W.   984. 

16.  Appearance  as  waiver,  see  supra, 
I,  N,  10,  h. 

17.  Minnesota  statute  provides  (Eev. 
Laws,  1905,  §336)  that  any  voter 
wishing  to  contest  any  election  "shall 
file  with  the  clerk  of  the  district  court 
.  .  .  within  ten  days  after  the  can- 
vass is  completed  a  notice  of  appeal 
.  .  .  and  cause  a  copy  thereof  to  be 
served  upon  the  contestee  when  the 
contest  relates  to  the  election  of  an 
officer,  upon  the  secretary  of  state 
when  it  is  a  matter  submitted  to  popu- 
lar vote  which  affects  the  entire  state, 
or  any  subdivision  thereof  larger  than 
a  county,  upon  the  auditor  when  it  af- 
fects a  single  county,  and  in  all  other 
cases  upon  the  municipality  affected 
.  .  .  Such  notices  may  be  treated 
as  the  pleadings  in  the  case.  .  .  . 
They  shall  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action." 
These  provisions  are  mandatory  and  un- 
less the  notice  is  both  filed  with  the 
clerk  and  served  on  the  party  named 
within  the  ten  days  the  court  has  no 
jurisdiction.  Odegard  v.  Lemire,  107 
Minn.  315,  119  N.  W.  1057.  In  the 
case  at  bar  the  contestee  concealed 
himself  and  so  prevented  the  service 
of  contest  (see  Whittier  v.  Village  of 
Farmington,  115  Minn.  182,  131  N. 
W.  1079),  and  to  prevent  a  recurrence 
of  this,  the  legislature  amended  the 
law  (Chap.  59,  Laws  1911)  so  that 
the  statute  now  reads:  "All  notices 
provided  for  herein  shall  be  served  in 
such  manner  and  within  such  time  as 
the  court  may  by  order  direct."  In 
Whitier  v.  Village  of  Farmington,  su- 
pra, the  court  says:  "Under  the  amend- 
ed law  the  act  of  filing  with  the  clerk 
the  notice  of  contest  vests  the  court 
with  jurisdiction  of  the  proceeding,  and 


the  contestant  may  thereupon  apply  for 
an  order  fixing  the  time  and  manner 
for  the  service  of  subsequent  notices." 
This  will  not  enable  the  contestant  to 
indefinitely  delay  the  hearing  because 
of  latter  clauses  in  the  statute  com- 
pelling a  prompt  hearing. 

See  also  In  re  City  of  Northfield 
(Minn.),  137  N.  W.  738,  where  it  is 
held  that  service  of  the  notice  before 
the  court  has  ordered  it  does  not  de- 
prive the  court  of  jurisdiction,  but  on 
the  matter  coming  before  it  on  a  mo- 
tion to  dismiss  the  court  may  make 
such  order  touching  the  service  of  the 
notice  as  it  deems  reasonable  and  just. 

18.  The  service  within  the  time 
stated  is  jurisdictional  and  the  juris- 
diction is  of  a  nature  which  cannot  be 
obtained  by  consent.  It  is  over  the 
subject-matter  not  over  the  person. 
This  contest  was  over  a  local  option 
election.  Mercer  v.  Woods,  33  Tex. 
Civ.  App.  642,  78  S.  W.  15. 

19.  Hannah  v.  Green,  143  Cal.  19, 
76  Pac.   708. 

20.  "It  is  very  probable  that  to  sus- 
tain the  proceeding  it  would  be  only 
necessary  to  show  that  he  had  notice 
of  its  pendency."  Dryden  V.  Swin- 
burn,  15  W.  Va.  234. 

21.  California  Code  provides  (Code 
Civ.  Proc,  §1119),  that  if  the  person 
whose  right  is  contested  cannot  be 
found  he  may  be  served  "by  leaving  a 
copy  thereof  at  the  house  wuere  he 
last  resided  at  least  five  days  before 
the  time  so  specified."  The  legisla- 
ture have  a  right  to  prescribe  construc- 
tive notice  in  such  cases.  Chatham  v. 
Mansfield,  1  Cal.  App.  298,  82  Pac.  343. 
See  also  Conlan  v.  Superior  Court,  12 
Cal.  App.  420,  107  Pac.  577. 

22.  Whitney  v.  Blackburn,  17  Ore. 
564,   21   Pac.   874. 
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the  county  attorney,  service  on  his  deputy  has  been  held  sufficient.^^ 
Construing  a  contest  statute  to  be  applicable  to  cities  as  well  as  coun- 
ties, service  was  properly  made  upon  a  councilman  where  the  statute 
directed  such  should  be  made  upon  a  member  of  the  board  ol  county 
commissioners.-' 

12.  Filing  or  Entering  Notice.  —  The  statutory  requirement  that 
the  notice  of  contest  shall  be  filed  or  entered  with  the  clerk  has  been 
held  to  be  one  of  the  jurisdictional  steps  in  perfecting  the  appeal  to 
the  court,-^  and  failure  so  to  do  is  not  cured  by  the  filing  of  the  bond 
also  required  by  the  statute.-'' 

Time  of  FUing.  —  That  the  statement  was  filed  prematurely  does  not 
affect  the  jurisdiction  where  another  statement  was  subsequently 
properly  filed."  Where  the  statute  does  not  specify  any  particular 
time  for  filing  the  notice,  it  has  been  held  that  it  should  be  filed  befoi^ 
the  expiration  of  the  time  for  giving  notice.^s 

13.  Change  of  Venue.  —  Where  the  statute  does  not  provide  for  a 
change  of  venue,  it  cannot  be  changed  by  consent.-^  But  where  the 
practice  is  to  allow  the  change  in  similar  proceedings,  the  same  has 
been  sanctioned  under  the  general  statute  relating  thereto.'" 


23.  McCormiek  v.  Jester  (Tex.  Civ. 

App.),    115    S.    W.    278. 

24.  Truelson  v.  City  of  Duluth,  60 
Minn.  132,  61  N.  W.  911.  To  the  same 
effect,  see  Duryea  V.  Sibley,  76  Minn. 
55,   78   N.  W.   865. 

25.  "The  statutory  requirement  as 
to  the  entering  of  the  notice  of  appeal 
is  not  to  be  regarded  as  a  mere  mat- 
ter of  form,  but  a  substantial  manda- 
tory requisite  and  must  be  strictly  com- 
plied with  or  no  legal  appeal  is  per- 
fected. It  is  the  only  method  provided 
by  statute  and  the  notice  must  be 
framed,  issued,  served  and  entered  as 
required  by  the  statute  or  no  jurisdic- 
tion is  acquired."  Duryea  V.  Sibley, 
76  Minn.  55,  78  N.  W.  865.  See  also 
Odegard  v.  Lemire,  107  Minn.  315,  119 
N.  W.  1057;  Seeley  v.  Killoran,  53  Minn. 
290,  55  N.  W.  132;  Borer  v.  Kolars, 
23  Minn.  445;  Baberick  v.  Magorer,  9 
Minn.   232. 

26.  Where  the  statute  provided  for 
the  entry  of  notice  of  appeal  with  the 
clerk  of  the  district  court  and  also 
the  giving  of  a  bond  to  pay  the  costs 
of  the  contest,  which  bond  was  also 
filed  with  the  clerk;  the  filing  of  the 
bond  does  not  supply  the  failure  to 
enter  the  notice.  "It  would  certainly 
be  a  surprise  to  the  legal  profession  for 
this  court  so  to  hold  for  such  bond 
lacks  all  of  the  essential  elements  of 
a  notice  of  appeal."  Duryea  v.  Sib- 
ley, 76  Minn.  55,  78  N.  W.  865. 
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27.  The  dismissal  was  granted  be- 
cause at  the  time  the  statement  was 
filed  the  canvassing  board  had  notmade 
its  return.  No  citation  was  issued 
thereon.  Subsequently  after  the  return 
was  made  and  before  the  time  to  file 
had  expired  contestant  filed  a  new 
statement.  The  first  statement  should 
have  been  disregarded.  Broadbent  v. 
Keith,  15  Cal.  App.  382,  114  Pac.  996. 

28.  Under  a  statute  providing  that  a 
notice  "must  be  given"  within  thirty 
days  but  not  specifiying  when  it  must 
be  filed,  it  was  held  that  it  must  be 
filed  within  that  time  also,  but  as 
the  statute  was  not  clear  the  court  re- 
fused to  dismiss  for  failure  to  so  file 
making  the  decision  applicable  to  fu- 
ture cases  onlv.  Whitney  v.  Blackburn, 
17  Ore.  564,  21  Pac.  874. 

29.  Calverley  v.  Shank,  28  Tex. 
Civ.  App.  473,  67  S.  W.  434. 

Disqualification  of  judge  as  ground 
therefor,  see  the  title  "Change  of 
Venue." 

30.  By  analogy  it  being  the  prac- 
tice of  the  court  to  allow  a  change 
of  venue  as  to  matter  of  right  "in  al- 
most every  proceeding  not  especially 
affecting  the  privileges  or  rights  pf 
the  court  or  those  committed  to  its  dis- 
cretion, as  in  contempt  proceedings  or 
where  the  change  is  asked  for  on  ac- 
count of  convenience  of  witnesses  or 
the  like;"  same  should  be  allowed  in 
election  contests  on  proper  showing  un- 
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14.  Consolidation  of  Contests.  —  Where  several  parties  claim  the 
same  office  it  is  proper  to  consolidate  the  actions.^^ 

15.  Discovery  and  Inspection.  —  Though  it  has  been  said  that  the 
petition  itself  must  not  be  in  the  nature  of  a  mere  fishing  bill,-'-  inspec- 
tion of  the  ballots  in  the  custody  of  the  officer  charged  therewith, 
for  the  purpose  of  discovering  whether  there  is  any  ground  for  contest, 
has  been  allowed.^^ 


der  the  statute  though  such  statute  re- 
fers only  to  "civil  actions."  Weakley 
V.  Wolf,   148  Ind.  208,  47  N.  E.  466. 

31.  McCormick  v.  Jester  (Tex.  Civ. 
App.),  115  S.  W.  278. 

Separate  petitions  might  so  split  up 
the  contests  between  individuals  as  to 
make  it  impossible  to  tell  who  was 
elected.  Moock  v.  Conrad,  155  Pa.  5S6, 
26  Atl.  700. 

It  is  within  the  discretion,  of  the 
court  to  consolidate  contests  so  as  to 
allow  the  court  to  hear  the  evidence  but 
once  instead  of  several  times,  and  to 
allow  the  proceedings  to  be  conducted 
substantially  as  one  trial.  Coghlan  V. 
Alpers,  140  Cal.  648,  74  Pac.  145. 

Where  such  consolidation  is  by  or- 
der of  court  each  contestant  is  bound 
only  by  his  own  pleadings  or  course  of 
proceeding  (Coghlan  i\  Alpers,  140  Cal. 
648,  74  Pac.  145),  subject  to  the  right 
of  respondents  to  have  a  severance  if 
the  consolidation  would  be  prejudicial 
(Moock  V.  Conrad,  155  Pa.  586,  26  Atl, 
700). 

32.  Hale  v.  Stimson,  198  Mo.  134, 
95  S.  W.  885. 

In  In  re  Ulrich,  122  N.  Y.  Supp.  601, 
the  court  denied  an  application,  there 
being  no  action  pending.  Subsequently 
the  parties  started  a  proceeding  and 
made  another  application,  but  the  court 
said:  {In  re  Ulrich,  123  N.  Y.  Supp. 
381)  "When  a  court  says  that  ballot 
boxes  can  be  opened  only  when  a  ju- 
dicial proceeding  is  pending  or  about 
to  be  commenced  I  am  of  opinion  that 
they  mean  a  judicial  proceeding  which 
is  something  more  than  a  mere  pro- 
ceeding in  matter  of  form.  I  am  also 
of  the  opinion  that  the  words  'for  use  as 
evidence'  do  not  contemplate  a  mere 
examination  of  the  ballots  to  find  out 
whether  or  not  the  ballot  boxes  con- 
tain evidence  to  substantiate  the  claim 
made  by  the  petitioners,  but  that  the 
term  contemplates  the  opening  of  the 
ballot  boxes  in  court  for  the  purpose 


of  offering  the  actual  ballots  in  evi- 
dence, if  necessary,  the  same  as  any 
documentary  evidence  is  offered  in  evi- 
dence." Citing  and  construing  People 
V.  McClellan,  191  N.  Y.  341,  84  N. 
E.  68;  Hearst  f.  Woelper,  183  N.  Y. 
274,   76   N.   E.   28. 

See  also  In  re  Election  of  Member  of 
Assembly,  18  Misc.  391,  43  N.  Y.  Supp. 
710,  where  the  court  says  such  order 
should  not  be  made  except  "for  the 
purpose  of  aiding  a  criminal  prosecu- 
tion, or  in  a  civil  action  or  proceeding 
where  the  court  may  make  a  decision 
that  will  have  some  binding  force  up- 
on the  rights  of  the  interested  par- 
ties and  of  the  public  as  well." 

33.  In  Gonsoulin  v.  Decuir,  121  La. 
611,  46  So.  668,  the  party  intending  to 
contest  filed  a  petition  requesting  the 
right  to  inspect  the  ballots  prepara- 
tory to  commencing  a  contest.  The  or- 
der was  allowed  the  court  basing  it 
upon  the  general  provision  of  the  stat- 
ute (Bev.  St.,  §1420)  giving  either 
party  the  right  "to  proceed  to  take 
evidence  relative  to  facts  specified,  or 
to  be  specified  in  the  petition,  at  any 
time  before  trial,  on  giving  the  other 
party  one  day's  notice,"  etc.  The 
clerk  having  charge  of  the  ballots  re- 
sisted and  asked  for  writs  of  certio- 
rari, prohibition  and  mandamus.  His 
claim  was  that  under  the  provisions  of 
the  statutes  relating  to  elections  he 
was  commanded  under  severe  penalties 
to  keep  the  ballot  box  sealed  for  six 
months  and  that  such  box  could  not 
be  ordered  opened  and  the  ballots  in- 
spected except  after  contest  begun. 
The  supreme  court  says  the  object  of 
the  statute  relied  on  by  the  clerk  is  to 
accomplish  the  very  thing  sought  by 
the  lower  court's  order  "to  furnish 
evidence  as  to  the  true  state  of  affairs 
in  connection  with  the  election  and 
we  agree  that  this  investigation  can 
just  as  well  be  made  before  suit  brought 
as  after,  provided  it  be  made  by  order 
of    the    court    in    which    the    suit    will 
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Under  statutes  providing  for  the  keeping  separate  of  void  and 
protested  ballots,  such  ballots  may  be  inspected  before  contest  begun.^* 

The  custodian  of  the  ballots  may  properly  challenge  the  validity  of 
an  order  requiring  him  to  permit  the  inspection.^^ 

Preserving  Evidence  for  Use  in  Another  Tribunal.  —  Under  the  federal 
statutes  providing  for  the  taking  and  preserving  of  evidence  to  be  used 
in  contests  before  the  congress,  the  approved  procedure  is  to  appoint 
commissioners.^^ 

16.  Bill  of  Particulars.  —  There  seems  to  be  some  doubt  as  to  the 
propriety  of  requiring  a  bill  of    particulars    in    election    contests.^^ 

17.  List  of  Illegal  Voters.  —  "Where  a  list  of  illegal  voters  is  re- 


have  to  be  filed,  and  under  the  proper 
safeguards." 

The  Maine  statute  provides:  "When 
the  ballots  have  been  sorted  and  count- 
ed and  the  result  declared  and  recorded 
all  the  ballots  shall  in  open  meeting 
be  sealed  in  a  package,  which  said 
package,  together  with  the  check  lists 
sealed  in  the  same  manner  as  the  bal- 
lots, shall  be  forthwith  delivered  to  the 
city,  town  or  plantation  clerk  to  be 
preserved  by  him  as  a  public  record 
for  six  months,"  and  the  clerk  and 
all  other  persons  are  forbidden  to  "ab- 
tract  from  or  in  any  manner  tamper 
with"  said  packages.  Mandamus  lies 
on  behalf  of  a  defeated  candidate  to 
inspect  the  ballots  but  inspection  must 
be  in  the  presence  of  the  clerk  and 
under  such  regulations  and  restrictions 
as  will  allow  inspection  but  which  will 
secure  the  ballots  from  loss,  impair- 
ment or  change,  and  the  petitioner  will 
not  be  allowed  to  sort  or  count  the  bal- 
lots or  in  any  way  handle  or  touch 
them.  Keefe  V.  Donnell,  92  Me.  151, 
42   Atl.   345. 

Order  Permitting  Examination  Dis- 
tinguished From  One  Permitting  a  Re- 
count.— It  may  be  necessary  to  permit 
the  examination  of  every  ballot  to  de- 
termine which  shall  be  received  in  evi- 
dence and  yet  the  order  be  not  designed 
to  test  the  accuracy  of  the  enumera- 
tion. "We  are  not  to  be  understood 
as  admitting  the  validity  of  a  naked 
order  to  recount  all  the  ballots  with- 
out any  objection  being  alleged  against 
all  or  any  of  the  ballot-boxes."  Leon- 
ard V.  Woolford,  91  Md.  626,  46  Atl. 
1025. 

84.  In  re  Van  Cott,  34  Misc.  411, 
69   N.   Y.    Supp.   934. 

35.  Gonsoulin  V.  Decuir,  121  La. 
611,  46  So.  668. 
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36.  Construing  Eev.  St.,  §§109,  123 
(U.  S.  Comp.  St.,  1901,  pp.  60,  63) 
providing  for  the  taking  and  preserv- 
ing of  testimony  to  be  forwarded  to 
congress  to  be  used  in  contested  elec- 
tions of  congressmen,  the  court,  in 
In  re  Howell,  119  Fed.  465,  said  that 
the  authority  to  preserve  ballots  which 
were  about  to  be  destroyed  under  the 
provisions  of  the  state  law  to  make 
way  for  a  coming  municipal  election 
was  undisputed,  and  "the  only  ques- 
tion is  how  best  to  get  at  it."  The 
boxes  might  be  ordered  brought  in  and 
opened  in  the  court's  presence  but  the 
court  believed  a  better  practice  was 
to  appoint  commissioners,  which  was 
done. 

37.  White's  Contested  Election,  4 
Pa.  Dist.  363,  where  each  side  asked 
it  of  the  other,  and  the  court  allowed 
it.  See  also  Squir's  Contested  Elec- 
tion, 24  Pa.  Co.  Ct.  619. 

Petition  Sufficient  Under  Statute. 
"Whilst  possibly  there  may  be  occa- 
sions where  a  bill  of  particulars  is 
properly  grantable  before  answer  it  is 
evident  that  it  must  be  a  rare  case  in- 
deed where  the  respondent  can  success- 
fully allege  that  he  cannot  answer  be- 
cause of  its  generality,  a  petition  suffi- 
cient under  the  statute."  Bertolet's 
Election,  13  Pa.  Co.  Ct.  353. 

Not  In  Party's  Power. — Such  bill 
cannot  be  required  of  the  attorney- 
general  in  quo  warranto  to  compel  dis- 
closure of  matters  which  he  could  not 
disclose  without  an  inspection  of  the 
ballots,  and  which  ballots  could  not 
be  examined  because  in  the  keeping 
of  the  lawful  custodian  thereof.  Peo- 
ple V.  McClellan,  191  N.  Y.  341,  84 
N.  E.  68,  reversing  108  N.  Y.  Supp. 
765. 
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quired  to  be  served  on  eontestee,  the  time  of  service  is  computed  by  the 
rule  of  including  the  first  day  and  excluding  the  last.^* 

18.  Abatement  and  Revival.  —  On  the  death  of  eontestee  the  action 
abates  and  cannot  be  revived  against  his  successor  in  office,  nor  against 
his  administrator.^"*  Where  the  action  does  not  involve  eontestee 's 
title  to  office  the  action  does  not  abate  on  expiration  of  his  term  of 
office." 


38.  Stinson  v.  Sweeney,  17  Nev. 
309,  30  Pac.  997,  where  the  statute 
(2  Comp.  Laws  2543)  required  a  list 
of  such  illegal  votes  to  be  served  three 
days  before  trial. 

Illegal  Voters,  Not  Ballots. — Under 
Cal.  Code  Civ.  Proc.,  §1116,  requiring 
contestant  "to  furnish  respondent  a 
written  list  of  the  number  of  illegal 
votes  and  by  whom  given  which  he 
intends  to  prove  at  such  trial,"  the 
list  is  required  only  of  ineligible 
voters  and  not  of  illegal  ballots  cast 
by  legal  voters  (as  ballots  marked 
with  a  distinguishing  mark).  Bass  v. 
Leavitt,  11  Cal.  App.  582,  105  Pac. 
771. 

Names  In  Full  Not  Essential. — It  is 
enough  if  the  party  is  fairly  informed. 
Preston  v.  Culbertson,  58  Cal.  198,  con- 
struing Code  §1116. 

39.  The  proceeding  is  purely  statu- 
tory so  there  can  be  no  revivor  or 
substitution  at  common  law.  It  is  not 
an  action  within  the  code  section  pro- 
viding that  "all  actions  on  contracts 
express  or  implied,  all  personal  actions 
except  for  injuries  to  the  person  or 
reputation,  survive  in  favor  of  or 
against  the  personal  representatives"; 
and  if  it  were  the  successor  in  office 
is  not  such  representative.  It  is  not 
one  of  the  causes  of  action  which 
survive  under  any  of  the  various  sec- 
tions undertaking  to  declare  what 
causes  of  action  do  survive.  The  stat- 
utes relating  to  contests  declare  that 
the  contest  shall  survive  the  death  of 
contestant  but  does  no  mention  eon- 
testee. Alabama  Code  §3162,  having 
reference  to  mandamus,  prohibition, 
certiorari,  and  other  remedial  writs  of 
a  supervisory  nature  provides  for  re- 
vival against  a  successor  in  office,  but 
this  is  not  that  kind  of  a  proceeding. 
It  is  a  mere  adversary  trial  of  the 
right  of  office  between  two  parties  and 
involves  the  issuance  of  no  writ  super- 
visory of  official  acts.  Hargett  v.  Par- 
rish,  114  Ala.  515,  21  So.  993. 

In  Kentucky  it  has  been   said   that 


in  the  statute  providing  for  a  con- 
test "there  is  a  complete  omission  to 
make  any  provision  for  the  death  of 
either  of  the  parties  to  the  contest  at 
any  stage  of  the  case  either  in  the 
circuit  court  or  this  court. 
The  actions  which  survive  in  this  state 
are  those  which  survived  at  the  com- 
mon law  and  such  others  as  are  spe- 
cifically named  by  statute.  Section 
10,  Ky.  St.,  1903,  enumerates  certain 
actions  which  did  not  survive  at  the 
common  law  but  which  by  that  section 
are  made  to  survive.  The  courts  did 
not  have  jurisdiction  at  the  common 
law  to  try  contests  of  election.  Hence 
there  could  be  no  survivorship  at  the 
common  law.  Nor  does  the  statute,  as 
has  been  already  pointed  out,  make 
provision  for  such  survivorship.  A  pub- 
lic office  is  not  an  inheritance.  Neither 
the  creditors  nor  heirs  at  law  of  the 
incumbent  can  have  any  title  to  or 
legal  interest  in  his  office.  The  ad- 
ministrator, not  being  entitled  to  it, 
could  neither  enter  it  without  suit  nor 
sue  to  recover  it.  He  is  nowise  con- 
cerned in  the  litigation  over  its  title." 
Galvin  v.  Shafer,  130  Ky.  563,  113 
S.  W.  485. 

Where  a  contest  was  pending 
before  the  general  assembly  involving 
the  titles  of  governor  and  lieutenant- 
governor  the  death  of  the  governor 
would  not  affect  the  rights  of  the  lieu- 
tenant-governor. If  the  governor  was 
in  fact  elected  the  lieutenant-gover- 
nor on  the  governor's  death  "became 
entitled  to  the  office  of  governor,  and 
had  the  right  to  continue  the  contest 
to  secure  what  the  constituion  guar- 
anteed to  him."  Taylor  v.  Beckham, 
108  Ky.  278,  56  S.  W.  177,  writ  of 
error  refused,  178  U.  S.  548,  20  Sup. 
Ct.  890,  1009,  44  L.  ed.  1187. 

Missouri. — Death  of  contestant 
abates  the  contest.  Gantt  V.  Brown 
(Mo.),  149  S.  W.  644. 

40.  That  is  to  say,  where  the  offi- 
cer is  made  eontestee  in  such  proceed- 
ings as   contests   of  local   option   elec- 
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19.  Default.  —  Wliere  contestee  does  not  answer,  contestant  is  put 
to  the  proof  of  his  case.*^  Where  contestee  demurs  instead  of  answer- 
ing, default  should  not  be  entered.*- 

An  affidavit  on  default  must  show  that  none  of  the  parties  entitled  to 
answer  did  so.*^ 

20.  Discontinuance.  —  There  seems  to  be  no  question  that  contest- 
ant may  ordinarily  dismiss  his  contest,  as  plaintiff  may  other  proceed- 
ings.** Such  dismissal  may  be  as  to  part  only  of  the  contests  after 
separate  contests  have  been  consolidated.*^ 


tions,  lie  having  no  personal  interest 
in  the  matter  and  there  being  no  dere- 
liction on  his  part,  the  proceedings  will 
be  continued  against  his  successor  in 
office.  The  proceedings  are  in  effect 
against  the  office  not  against  the  per- 
son at  the  time  occupying  the  office. 
Savage  v.  Umphres  (Tex.),  131  S.  W. 
291. 

41.  If  no  proof  is  given  on  either 
side  the  proceedings  should  be  dis- 
missed. The  public  as  well  as  the  par- 
ties are  interested.  Searcy  v.  Grow,  15 
Cal.  117. 

That  no  answer  is  filed  does  not  re- 
quire the  court  to  take  as  true  the 
allegations  of  fact  in  contestant's  no- 
tice. Sanders  V.  Lacks,  142  Mo.  255, 
43  S.  W.  653. 

The  statute  may  not  require  the  con- 
testee to  file  an  answer;  as  in  Lippin- 
cott  V.  Felton,  61  N.  J.  L.  291,  39  Atl. 
646. 

42.  The  effect  is  to  admit  the  truth 
of  the  matters  alleged  in  the  state- 
ment. Lewis  V.  Boynton,  25  Colo.  486, 
55  Pac.  732.     See  the  title  "Default." 

43.  So  in  a  county  seat  election  con- 
test an  affidavit  on  default  is  defective 
which  fails  to  show  that  not  only  the 
county  commissioner  but  no  elector  has 
answered,  where  the  statute  provides 
for  an  answer  by  either.  Griffin  v. 
County  Comr.,  20  S.  D.  142,  104  N.  W. 
1117. 

44.  See  Vigil  v.  Garcia,  36  Colo. 
430,  87  Pac.  543,  and  State  ex  rel. 
Smith  V.  Anderson,  26  Fla.  240,  8  So. 
1,  where  such  discontinuances  were 
granted,  the  right  to  do  so  apparently 
not  being  questioned. 

Under  a  statute  reading:  "The  pro- 
ceedings shall  be  assimilated  to  those 
of  an  action,  so  far  as  practicable," 
contestant  has  a  right  to  dismiss  his 
proceeding  absolutely  on  payment  of 
costs    before    issue    joined.      Moore    v. 
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Waddington,    69    Neb.    615,    96    N.    W. 
279. 

An  answer  does  not  set  up  affirma- 
tive matter  within  the  rule  that  one 
cannot  dismiss  where  affirmative  mat- 
ter is  answered  which  if  proven  would 
entitle  to  affirmative  relief,  where  it 
denies  the  grounds  of  contest  and  gives 
notice  of  a  desire  to  introduce  testi- 
mony on  certain  points  of  contest. 
This  does  not  suggest  a  cross-contest  or 
indicate  an  intention  to  contest  on  the 
respondent's  own  behalf.  State  ex  rel. 
Senske  v.  Common  Council,  116  Minn. 
40,  133   N.  W.  67. 

Public  Interest.  —  In  Pennsylvania 
the  proceeding  by  a  requisite  number 
of  qualified  electors  is  considered  so 
much  a  public  proceeding  that  peti- 
tioners cannot  withdraw  their  names 
and  so  oust  the  court  of  jurisdiction. 
Grim's  Election,  14  W.  N.  C.  (Pa.) 
303.  See  also  Northampton  County 
Contested  Elections,  18  Pa.  Co.  Ct.  584. 
But  cornpare  Lindsay  v.  Allen,  112 
Tenn.  637,  82  S.  W.  171,  where  the 
court  says:  "People  who  assume  to  ap- 
pear for  the  public  in  such  cases  as 
parties  complainant,  in  the  capacity  of 
citizens  and  taxpayers,  have,  of  course, 
the  option  to  abandon  the  position  as- 
sumed if  they  see  proper,  and  make 
such  terms  as'  to  costs  and  expenses  as 
they  may  be  advised,  but  in  so  doing 
they  do  not  act  for  or  bind  the  pub- 
lic," but  only  themselves."  The  pro- 
ceeding was  a  bill  attacking  a  county 
seat  election. 

45.  Where  eighteen  supervisors  have 
been  declared  elected  and  fifteen  sep- 
arate contests  started  by  as  many  de- 
feated candidates  have  been  consoli- 
dated by  order  of  court,  there  is  no 
error  in  permitting  all  but  four  of  the 
contestants  to  dismiss  their  contests 
and  in  permitting  the  remaining  four 
to  dismiss  as  to  all  the  contestees  ex- 
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21.  Dismissal.  —  The  contest  should  not  be  dismissed  without  giv- 
ing the  contestant  an  opportunity  to  amend  his  pleadings  in  so  far  as 
amendments  may  be  permissible.*'^  But  it  is  proper  to  dismiss  where 
an  indispensable  party  was  not  joined  and  the  time  in  which  to  contest 
has  expired.*^ 

Dismissal  for  want  of  prosecution  will  not  be  granted  where  contestant 
is  not  in  default/^  but  will  be  granted  after  summons  quashed,  where 
contestant  makes  no  effort  to  procure  another  summons.*'' 

Application  Must  Be  Timely.  —  Contestee  must  move  to  dismiss  without 
unnecessary  delay.'^'' 

Amendment  of  Motion. —  The  motion  to  dismiss  may    be    amended.^^ 

22.  Raising  Question  of  Defect  of  Parties.  —  Where  the  chancery 


cept  four.  Coghlan  v.  Alpers,  140  Cal. 
648,   74  Pac.  145. 

46.  A  contest  should  not  be  dis- 
missed without  giving  the  contestor  an 
opportunity  to  cure  the  defect  in  his 
notice  of  contest  in  that  such  did  not 
contain  a  sufficient  statement  of  the 
causes  of  contest.  The  notice  was  suffi- 
cient to  bring  contestee  into  court. 
The  time  to  contest  had  expired  and 
a  dismissal  "would  be  a  final  deter- 
mination upon  a  pure  technicality." 
Buckland  v.  Goit,  23  Kan.  327. 

Even  if  the  statement  of  contest 
lack  the  clearness  and  distinctness  of 
allegations  always  desirable  in  judi- 
cial proceedings  it  should  not  be  per- 
emptorily dismissed,  but  an  opportunity 
to  amend  should  be  afforded  so  that 
the  contest  may  be  determined  on  its 
merits.     Minor  v.  Kidder,  43   Cal.  229. 

Verification. — An  objection  made  for 
want  of  verification  of  the  petition 
the  proceedings  should  not  be  dis- 
missed without  first  giving  plaintiff 
time  and  opportunity  to  verify.  Phil- 
lips V.  Eatliff,  134  Ky.  704,  121  S.  W. 
460. 

In  Indiana  failure  to  verify  plead- 
ings is  not  jurisdictional.  Therefore 
assuming  that  such  verification  was 
necessary  in  a  contested  free  road  elec- 
tion the  appeal  from  the  board  of  com- 
missioners to  the  circuit  court  should 
not  be  dismissed  where  contestant  ver- 
ified his  amended  petition  in  the  cir- 
cuit court  after  motion  to  dismiss  for 
want  thereof  was  made.  Strebm  v. 
Lavengood,  163  Ind.  478,  71  N.  E.  494. 
Compare  Albee  v.  May,  3  Blackf.  (Ind.) 
310,  where  contest  was  dismissed  for 
want  of  a  proper  verification  but  con- 
testee protested  and  was  overruled  at 
each  stage. 


47.  Metamora  v.  Eureka,  163  111.  9, 
45  N.  E.  209. 

48.  Kodman  v.  Wurzburg,  183  111. 
395,  55  N.  E.   688. 

In  Kentucky  the  statute  provided  for 
a  petition,  and  answer  setting  up 
counter  grounds  for  contest  if  any 
there  be,  and  a  reply  to  any  such 
counter  charges,  the  new  matter  in 
such  reply  being  deemed  controverted. 
Contestee  had  refused  to  accept  the 
certificate  or  qualify  for  the  office  and 
made  no  answer.  The  lower  court  dis- 
missed the  petition.  "The  reason  for 
doing  so  does  not  appear. 
The  court  below  may  have  dismissed 
the  petition  upon  the  idea  that  the  con- 
testant did  not  take  evidence  to  sup- 
port the  averments  of  his  petition. 
Until  there  was  an  issue  made  by  a 
denial  of  them  it  was  unnecessary  for 
him  to  take  any  evidence  to  support 
them."  Edwards  v.  Loy,  113  Ky.  746, 
68  S.  W.  1091. 

49.  Cavanaugh  v.  McConochie,  134 
111.   516,   25   N.   E.    674. 

50.  Where  petition  was  presented 
March  12  and  adjudged  sufficient,  hear- 
ing fixed  for  April  9,  notice  served 
March  17.  Contestee  did  not  appear 
on  April  9  nor  file  answer,  or  do  any- 
thing until  June  1,  when  he  moved 
to  quash.  Meanwhile  on  May  23,  an. 
examiner  had  been  appointed  to  take 
testimony.  No  reason  appeared  for  the 
delay.  Held,  error  to  quash  and  dis- 
miss proceedings.  In  re  Cole's  Elec- 
tion, 223  Pa.  271,  72  Atl.  510. 

51.  If  there  is  no  time  limit  set 
by  the  statute  within  which  a  motion 
to  dismiss  the  contest  must  be  made 
the  motion  is  amendable  to  include  an- 
other cause  for  dismissal.  Pearson  v. 
Alverson,  160  Ala.  265,  49  So.  756. 
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practice  is  followed  non-joinder  of  parties  may  be  raised  by  motion 
to  dismiss  and  need  not  be  by  plea  in  abatement.^^  "Where  the  statute 
provides  for  only  a  "counter-complaint"  and  the  general  practice  is 
to  raise  such  question  by  demurrer  or  dilatory  plea,  misjoinder  of 
parties  should  be  raised  by  plea  in  abatement  and  not  by  motion  to 
quash.°^ 

Waiver  of  Defects.  —  By  answering  without  filing  a  dilatory  plea  de- 
fendants waive  defect  of  parties.^* 

23.  Time  of  Hearing.^^  —  a.  Statutory  Limitation.  —  Statutes  di- 
recting the  court  to  try  the  contest  at  a  specified  term  within  a  cer- 
tain time  after  answer  are  directory  and  designed  to  insure  a  speedy 
trial,  rather  than  mandatory  to  the  extent  of  depriving  the  court  of 
jurisdiction  and  the  contestant  of  his  rights.^^ 

b.  Construction  of  "At  Next  Term."  —  Under  a  statute  directing 
return  to  be  at  the  next  term,  the  next  regular  term  is  not  in- 
tended where  the  practice  permits  of  return  at  any  term,^^  but  is 
meant  where  the  only  other  term  is  a  special  term  called  for  a  par- 
ticular limited  purpose.^*  Such  statutes  include  an  adjourned  term,'* 
but  are  not  to  be  so  construed  as  to  oblige  contestant  to  try  at  a  term 
not     known    to    be    in    contemplation,    when    he    gave    his    notice."" 


52.  Conway  v.  Sexton,  243  111.  59, 
90  N.  E.  203. 

53.  A  "motion  to  quash  and 
dismiss  the  complaint  for  misjoinder 
of  defendants  is  not  a  legal  and 
proper  plea  or  defense,  where  de- 
murrer and  mere  dilatory  defenses 
would  lie,  which  our  statute  provides 
shall  be  made  by  plea  in  abatement 
only  and  that  under  oath  and  before 
any  plea  in  bar  is  made."  Kichard- 
son  V.  Farrar,  88  Va.  760,  15  S.  E. 
117. 

54.  Richardson  V.  Farrar,  88  Va. 
760,  15  S.  E.  117. 

55.  Stipulation  as  to  time  of  trial, 
see  infra,  1,  N,  27. 

56.  Houser  v.  Pepper,  8  N.  D.  484, 
79  N.  W.  1018,  construing  Eev.  Codes 
§566. 

Compare  infra^  I,  N,  24. 

57.  A  summons  is  properly  quashed 
which  is  made  returnable  "on  the  sec- 
ond Monday  of  July  next,"  that  being 
the  next  regular  law  term  day,  and 
the  practice  act  governing  the  court 
generally  reading  "the  plaintiff  may, 
in  any  case,  have  summons  made  re- 
turnable at  any  term  of  the  court 
which  may  be  held  within  three  months 
after  the  date  thereof."  The  petition 
was  filed  May  4th  and  entitled  of 
the  July  term.  Summons  issued  May 
4th.      There    were    terms    of    court    on 
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May  6th,  June  3rd  and  July  1st.  Cav- 
anaugh  v.  McConochie,  134  111.  516.  25 
N.  E.  674. 

58.  Stafford  v.  Mingo  County  Court, 
58  W.  Va.  88,  51  S.  E.  2,  construing 
Code  of  1899,  ch.  6,  §3,  which  reads: 
"Notice  of  contest  shall  be  presented 
to  the  county  court  at  its  first  term 
after  the  same  is  delivered  to  the  per- 
son whose  election  is  contested  .  .  . 
and  the  same  shall  be  docketed  for 
trial  at  that  Court." 

59.  Montgomery  v.  Dormer,  181 
Mo.    5,    79    S.    W.    913. 

60.  The  Missouri  statute  (Rev.  St., 
1899,  §7033)  provides:  "The  contest 
shall  be  determined  at  the  first  term 
of  court  that  shall  be  held  fifteen 
days  after  the  oflicial  count  and 
service  of  notice  of  contest."  When 
the  notice  was  served  the  court 
had  adjourned  to  May  14th,  less 
than  fifteen  days  from  such  serv- 
ice. The  notice  named  the  regular 
term,  June  6th.  On  May  14th  court  ad- 
journed to  June  4th  and  on  that  day 
adjourned  until  court  in  course.  It 
was  claimed  the  notice  should  have 
been  for  the  June  4th  term  but  the 
court  said  this  construction  of  the 
statute  was  unreasonable  as  contestant 
could  not  foresee  the  action  of  the 
court  in  respect  of  its  adjournments. 
State  V.  Evans,  184  Mo.  632,  83  S.  W. 
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c.  Special  Session  on  Order  of  Judge.  —  Upon  receipt  of  notice 
from  the  clerk  of  the  filing  of  a  contest  it  is  made  the  judge's  duty,  in 
some  states,  to  order  a  special  session.  Such  statutes  are  not  man- 
datory as  to  the  day  upon  which  the  order  must  be  issued."^  The  time 
within  which  the  session  is  to  be  held  is  specified    in   the    statute."^ 

d.  Must  Not  Be  Prior  to  Time  Set  in  Notice.  —  The  contestee  can- 
not be  required  to  appear  at  a  date  prior  to  that  stated  in  the  notice 
served  on  him.*'^ 

e.  Hearings  Before  County  Commissioners  Sitting  as  Contest  Court. 
A  board  of  county  commissioners  sitting  as  a  contest  court  may  con- 
tinue its  regular  session,*^*  and  does  not  lose  jurisdiction  by  not  meeting 
on  the  day  appointed  by  the  auditor.*'^ 

24.  Continuance.  —  a.  Eight  Generally.  —  ]\Iere  adjournment  not 
shown  to  have  been  prejudicial  does  not  affect  the  court's  jurisdiction;®^ 


447,  explaining  the  language  in  Adcock 
V.  Lecompt,  66  Mo.  40,  and  Mont- 
gomery V.  Dormer,  181  Mo.  5,  79  S.  W. 
913,  that  the  first  term  "whether  a 
regular,  a  special  or  an  adjourned 
term"   was   meant. 

61.  Thomas  f.  Van  Zandt,  56  Wash. 
595,   106  Pac.  141. 

California  Code  Civ.  Proc,  §1118, 
provides  that  "the  county  clerk  must 
notify  the  superior  court  of  the  county, 
or  city  and  county,  of  all  statements 
filed.  The  court  shall  thereupon  order 
a  special  session  to  be  held  on  some 
day  to  be  named  by  it  not  less  than 
ten  nor  more  than  twenty  days  from 
the  date  of  such  order."  This  is  not 
mandatory  in  the  sense  that  the  word 
"thereupon"  requires  such  notice  to 
be  made  upon  the  same  day  that  the 
court  is  notified.  Hagerty  v.  Conlon, 
15  Cal.  App.  643,  115  Pac.  763.  Nor 
is  a  delay  of  six  days  in  making  such 
order  unreasonable.  Dudley  v.  Superior 
Court,  13  Cal.  App.  271,  110  Pac.  146. 

62.  The  words  of  the  statute  (Bal. 
Code,  §1433)  "not  less  than  ten  nor 
more  than  twenty  days  from  the  date 
of  such  notice"  have  reference  to  the 
notice  issued  by  the  judge,  and  a  hear- 
ing set  within  twenty  days  of  the  no- 
tice though  more  than  twenty  days 
after  the  filing  of  the  statement  com- 
mencing the  contest  is  sufficient.  In 
the  case  at  bar  the  contestant  was 
"clearly  within  the  spirit  as  well  as 
the  letter"  of  the  law  since  he  had 
ten  days  in  which  to  file  his  statement 
and  the  judge  might  give  twenty  days' 
notice  making  a  thirty  day  limit  on 
the  strictest  kind  of  construction.  The 
certificate  of  election  issued  Nov.  23rd 


and  the  hearing  was  set  for  Dec.  22nd. 
Thomas  v.  Van  Zandt,  56  Wash.  595, 
106    Pac.    141. 

An  order  on  the  first  day  of  the 
month  calling  the  special  session  on 
the  eleventh  is  "not  less  than  ten 
days."  Hannah  v.  Green,  143  Cal.  19, 
76  Pac.  708. 

63.  The  statute  requires  a  notice, 
stating  the  time  of  the  hearing.  On 
motion  for  an  order  to  name  an  earlier 
day  it  was  argued  that  this  could  be 
done  under  a  clause  giving  the  judge 
at  chambers  power  to  "make  all  neces- 
sary orders  for  the  trial  of  the  cause," 
but  the  court  holds  the  statement  of 
the  time  is  jurisdictional  and  that  the 
jurisdiction  does  not  attach  until  the 
return.  In  this  it  is  to  be  distinguished 
from  those  cases  which  permit  a  con- 
tinuance after  return  day.  Myers  v. 
Warner,  3  Ore.  218. 

64.  Tombaugh  v.  Grogg,  146  Ind.  99, 
44   N.   E.   994. 

65.  Tombaugh  v.  Grogg,  146  Ind.  99, 
44  N.  E.  994,  where  the  board  was 
prevented  by  a  restraining  order  pend- 
ing a  contest  over  one  of  its  own  mem- 
bers. That  being  decided  the  board 
met  at  its  regular  session  without  any 
further  notice  from  the  auditor. 

66.  Steele  v.   Martin,  6  Kan.  430. 

Even  Where  Continuance  Is  Unwar- 
ranted.—Moss  f.  Barham,  94  Va.  12,  26 
S.  E.  388. 

In  Dryden  V.  Swinburn,  15  W.  Va. 
234,  the  court  in  construing  a  statute 
limiting  the  time  within  which  the 
court  must  act,  says:  "The  language 
of  the  law  I  have  quoted  must  be  re- 
garded as  directing  the  county  court 
not   to   continue   the   case   beyond   the 

Vol.  VIII 


1)4 


ELECTIONS 


nor  does  an  indefinite  postponement  deprive  a  special  tribunal  of  juris- 
diction where  the  object  thereof  is  to  learn  its  powers  in  the  matter." 

A  special  judge,  on  declining  to  act,  should  vacate  the  bench  instead 
of  continuing  the  contest.*'^ 

b.  Statutory  Limitations.  —  Statutes  directing  that  the  hearing  take 
place  at  a  specified  term  are  not  to  be  construed  as  depriving  the 
court  of  its  ordinary  power  to  continue  the  hearing.''"  Limitations 
upon  the  power  of  continuance  are  directory  merely,^"  but  should  be 
followed  as  far  as  possible.'^^ 

25.  Place  of  Holding  Court.  —  Election  contests  fall  within  the 
rule  that  issues  of  fact  are  to  be  tried  at  the  usual  place  of  holding 

courtJ^ 

26.  Hearing  at  Chambers.  —  A  statute  is  constitutional  which  pro- 
vides for  trial  of  election  contests  at  chambers;"  but  in  the  absence 
of  such  a  statute  the  trial  should  be  at  general  or  special  term  and  not 
at  chambers.^* 


specified  time;  but  if  they  had  in  viola- 
•tion  of  their  duty  done  so  (which  they 
have  not  in  this  case)  it  could  not 
operate  a  forfeiture  of  the  plaintiff's 
right  by  the  statute  being  interpreted 
to  prohibit  the  court  from  deciding  the 
case  after  that  time." 

67.  McGregor  v.  Board  of  Trustees, 
159  Cal.  441,  114  Pac.  566. 

68.  Terry  v.  Baker,  23  Ky.  L,  Kep. 
2406,  67  S.  W.  258. 

69.  Kirby's  Arkansas  Digest  (1904), 
§2861,  reads:  "The  court  shall  at  the 
first  term  (if  fifteen  days  shall  have 
elapsed  after  such  election,  and  if  less 
than  fifteen,  then  at  the  second  term), 
in  a  summary  way,  determine  the  same 
according  to  evidence.  This  is  plainly 
a  direction  to  the  county  court  to  pro- 
ceed to  trial  summarily  at  the  term 
therein  mentioned;  but  it  does  not  pre- 
clude that  court,  when  it  once  has  jur- 
isdiction, from  exercising  its  power  to 
continue  a  cause  for  good  cause  shown 
to  it."  Williams  v.  Buchanan,  86  Ark. 
259,  110  S.  W.  1024. 

Loss  of  jurisdiction  by  failure  to  try 
at  term  specified  in  statute,  see  supra, 
I,  N,  23. 

70.  Falltrick  v.  Sullivan,  119  Cal. 
613,  51  Pac.  947,  construing  Cal.  Code 
Civ.  Proc,  §1121,  and  distinguishing 
Keller  v.  Chapman,  34  Cal.  635,  and 
Norwood  V.  Kenfield,  34  Cal.  329;  and 
following  Lord  v.  Dunster,  79  Cal.  477, 
21   Pac.  865. 

Following  this  rule,  it  was  held  that 
the  case  might  be  reset  for  trial  after 
having  been  dismissed  for  supposed 
want   of  jurisdiction   following  an   ad- 
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journment.      Moore   v.    Superior    Court 
(Cal.  App.),  128  Pac.  946. 

California  Code  Civ.  Proc,  §1121,  is 
directory  merely  as  to  the  twenty  days 
since  the  real  object  of  the  contest  is 
to  have  the  matter  decided  on  its 
merits.  Busick  v.  Superior  Court,  16 
Cal.  App.  499,  118  Pac.  481;  Hagerty 
f.  Conlan,  15  Cal.  App.  643,  115  Pac. 
763,  Compare  O'Dowd  v.  Superior 
Court,  158  Cal.   537,   111   Pac.   751. 

The  language  of  West  Virginia  Code 
of  1899,  ch.  6,  §3:  "The  hearing  may 
be  continued  from  time  to  time  by 
the  court,  if  it  be  shown  that  justice 
and  right  require  it,  but  not  beyond 
three  months  from  the  date  of  elec- 
tion," is  designed  to  forbid  delay  and 
procrastination  in  the  hearing  and  de- 
cision of  the  case  and  is  not  designed 
to  fix  the  time  for  the  commencement 
of  the  proceeding.  This  is  done  by 
those  provisions  which  refer  to  the 
time  of  service  of  the  notice  and  for 
presenting  same  to  the  court.  And 
query  whether  the  provision  is  not  di- 
rectory merely.  Stafford  v.  Mingo 
County  Court,  58  W.  Va.  88,  51  S.  E.^2. 

In  Dryden  V.  Swinburn,  15  W.  Va. 
234,  the  court  holds  the  statutory  lim- 
itation of  time  within  which  the  court 
is   to   act   to   be    directory   only. 

71.  Moore  v.  Conley,  44  Cal.  Dec. 
337. 

72.  Bell  V.  Jarvis,  98  Minn.  109,  107 
N.  W.  547. 

Compare  iiifra,  I,  N,  26. 

73.  Cresap  v.  Gray,  10  Ore.  345. 

74.  Bell  V.  Jarvis,  98  Minn.  109,  107 
I  N.  W.  547. 
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27.  Stipulations.  —  Stipulations  are  binding  on  the  parties  as  in 
other  cases." 

28.  Variance.  —  The  scope  of  the  inquiry  in  election  contests,  as 
in  ordinary  actions,  is  limited  by  the  pleadings.''*^  Therefore  one  can- 
not  allege  one  ground  of  contest  and  in  his  proof  rely  on  another."^ 

Under  an  allegation  of  ''malconduct"  contestant  may  prove  mistakes 
of  the  judges  of  election,'^*  and  mistakes  having  been  alleged  the  cause 
of  the  mistake  need  not  be  proved  as  laid,  being  immaterial.^'*  Nor 
is  it  a  variance  to  allege  a  different  reason  for  the  issuance  of  the 
certificate  from  that  proved,  it  having  been  clearly  stated  that  the 
contestee  was  not  elected  and  was  not  entitled  to  the  certificate.^*'  It 
is,  however,  necessary  to  prove  that  illegal  votes  were  cast  by  the  par- 
ticular persons  alleged  to  have  voted  illegally.^^ 


75.  Nicholls  v.  Baruck,  27  Colo. 
432,  62'  Pac.  202,  where  the  parties 
stipulated  for  trial  at  a  time  later 
than  that  specified  in  the  statute. 

76.  Ky.— Bailey  v.  Hurst,  113  Ky. 
699,  68  S.  W.  867.  La.— Smith  i:  Parish 
Board,  125  La.  987,  52  So.  122.  Tex. 
Bigham  v.  Clubb,  42  Tex.  Civ.  App. 
312,  95  S.  W.  675. 

"Our  attention  has  been  called  to 
no  case  which  holds  that  in  proceed- 
ings of  this  kind,  or,  for  that  matter, 
in  any  other  class  of  civil  actions, 
questions  may  be  tried  and  determined 
which  are  entirely  outside  of  the  is- 
sues." Hamer  v.  Howell^  31  Utah  144, 
86  Pac.   1073. 

If  contestee  wishes  to  raise  the  point 
that  though  he  received  less  votes  than 
contestant  there  was  a  third  person 
who  received  more  than  contestant,  he 
must  so  plead.  Coghlan  v.  Alpers,  140 
Cal.  648,  74  Pac.   145. 

Under  an  answer  setting  up  that  the 
officials  gave  him  a  less  number  of 
votes  than  he  was  entitled  to  and  that 
they  burned  the  ballots,  the  contestee 
cannot  have  the  whole  precinct  thrown 
out  because  of  violations  in  the  con- 
duct of  the  election  which  were  suffi- 
ciently flagrant  to  have  produced  that 
result  had  the  answer  set  up  such  acts. 
But  there  were  no  allegations  such  as 
that  the  officers  were  drunk,  or  that 
the  voters  voted  openly,  or  for  whom 
they  voted.  Neely  v.  Rice,  123  Ky.  806, 
97   S.  W.   737. 

77.  Contestee  admitted  in  his  plead- 
ing that  a  certain  election  was  held, 
that  he  received  the  highest  number 
of  votes  and  prayed  judgment  confirm- 
ing the  election.  Judgment  was  in 
his  favor.     On  appeal  he  attacked  ap- 


pellant's right  to  contest  on  ground 
that  there  was  no  law  authorizing  the 
election.  Trafton  t:  Quinn,  143  Cal. 
469,   77  Pac.   164. 

"We  perceive  no  ground  for  the 
contention  that  in  contested  election 
cases  the  procedure  is  more  liberal 
than  in  the  trial  of  other  civil  causes 
with  respect  to  the  issues  and  evi- 
dence. ,  .  .  We  concede  that  un- 
der proper  issues  the  controlling  ques- 
tion in  such  cases  is,  which  of  the  con- 
testants has  received  the  greatest  num- 
ber of  legal  votes?  But  we  are  not 
prepared  to  grant  that  the  statute  and 
settled  rules  of  practice  may  be  so 
far  disregarded  as  to  hold  that  a  single 
ground  of  contest  properly  pleaded  is 
sufficient  to  open  up  to  adjudication 
other  substantially  different  grounds 
without  plea."  Borders  v.  Williams, 
155  Ind.  36,  57  N.  E.  527. 

78.  "Not,  of  course,  in  any  corrupt 
sense  of  the  word."  Hadley  v.  Gut- 
ridge,  58  Ind.  302. 

79.  Talkington  r.  Turner,  71  HI. 
234. 

80.  Allegations  in  substance  that 
contestee  was  not  elected  and  was  not 
entitled  to  the  certificate  are  sufficient 
to  raise  the  issue  that  the  board  of 
canvassers  was  without  authority  to  is- 
sue the  certificate.  The  certificate  was 
in  effect  void  and  the  mere  giving  of 
a  wrong  reason  as  to  why  it  was  in- 
effective does  not  deprive  contestant  of 
his  rights.  Baker  v.  Dinsmore,  138 
Ky.  277,  127  S.  W.  997. 

81.  In  Lippincott  v.  Felton,  61  N. 
J.  L.  291,  39  Atl.  646,  where  it  was 
said:  "Counsel  strenuously  contend 
that  the  real  contest  is  over  the  il- 
legality of  the  votes  cast  and  not  as 
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A  recount  should  be  limited  to  the  particular  precincts  complained 
of  ;^-  but  this  rule  does  not  limit  the  court,  in  making  the  recount,  to 
such  ballots  only  as  were  specifically  mentioned  in  the    pleadings.**^ 

29.  Order  for  Recount  and  Procedure  Thereupon.**  —  a.  Right  To 
Order  Kecount.  —  The  right  to  order  a  recount  depends  upon  the 
statutes  of  the  particular  state.*^  It  has  been  said  that  the  recount 
should  be  had  as  a  matter  of  course,  upon  complainant's  request.®^ 


to  the  persons  who  cast  them.  But 
tliis  contention  ignores  the  right  of  the 
incumbent  to  prepare  his  defense  upon 
the  charges  required  by  the  statute  to 
be  made  known  to  him."  The  statute 
required  that  the  names  be  set  out  if 
known  to  contestant. 

Where  no  issue  was  made  as  to  bal- 
lots marked  for  identification,  ballots 
so  marked  were  not  thrown  out,  but 
illegal  ballots  were  where  the  contest- 
ant had  attacked  the  returns  on  their 
account,  though  such  ballots  were,  in 
fact,  cast  for  him.  Moore  v.  Sharp,  98 
Tenn.   491,   41    S.   W.   587. 

82.  Bailey  V.  Hurst,  113  Ky.  699, 
68  S.  W.  867;  Miner  v.  Beurmann,  165 
Mich.  672,  131  N.  W.  388.  To  same 
effect.  May  v.  Board  of  Canvassers,  94 
Mich.   505,   54   N.   W.   377. 

In  State  ex  rel.  Andrew  v.  Lewis,  51 
Conn.  113,  the  petition  alleged  mistakes 
in  counting  votes  in  "the  third  ward." 
Eespondent  laid  no  foundation  for  any 
recount  in  any  ward.  The  judge  right- 
fully examined  only  the  votes  in  that 
ward. 

83.  Where  petition  alleges  mistakes 
made  in  counting  ballots  sufficient  to 
change  the  result  and  asks  for  a  re- 
count, the  court  in  making  the  recount 
will  count  all  the  ballots  and  correct 
all  mistakes  found  and  declare  the  re- 
sult according  to  their  legal  effect. 
Hennessy  v.  Porch,  247  111.  388,  93 
N.  E.  290. 

84.  Summary  recount  on  demand, 
see  infra,  1,  Q. 

As  to  the  ballots  as  being  the  best 
evidence,  see  Encyclopedia  of  Evi- 
dence, title  "Elections." 

85.  Under  the  Connecticut  statutes 
(Rev.,  1902,  §§1823,  1660)  by  which 
the  judge  of  the  superior  court  is 
"charged  with  inquiring  into  an  elec- 
tion," he  possesses  the  authority  to 
cause  the  ballot-box  to  be  reopened  and 
the  ballots  to  be  recounted.  Conaty  v. 
Gardner,  75  Conn.  48,  52  Atl.  416. 

Illinois. — "Under   section   27   of  the 
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Ballot  law  the  party  contesting  an  elec- 
tion has  the  right  to  have  the  ballots 
opened  and  to  have  all  errors  of  the 
judges  in  counting  or  refusing  to  count 
any  ballot  corrected  by  the  court  or 
body  trying  such  contest."  Caldwell 
V.  McElvain,  184  111.  552,  56  N.  E. 
1012,  citing  Bonney  V.  Finch,  180  111. 
133,  54  N.  E.  318;  Catron  v.  Craw,  164 
111.  20,  46  N.  E.  3. 

Indiana. — In  State  v.  Shay,  101  Ind 
36,  it  is  held  that  under  the  statutes 
a  recount  may  be  had  in  proceedings 
by  quo  warranto  as  well  as  in  statutory 
contests. 

Massachusetts. — Pub.  St.,  ch.  7,  §36 
(Rev.  Laws,  1902,  ch.  11,  §267)  author- 
izes the  boards  of  aldermen  of  cities 
to  recount  the  ballots  cast  in  any  ward 
upon  the  filing  of  the  proper  statement 
by  certain  qualified  voters  that  they 
have  reason  to  believe  that  the  returns 
of  the  ward  officers  are  erroneous.  The 
clerk  is  then  empowered  to  amend  the 
returns  in  accordance  with  the  finding 
of  the  board  and  is  thereupon  required 
to  transmit  the  amended  return,  in  the 
case  of  certain  officers  named,  to  the 
governor  and  council  of  the  state.  The 
governor  and  council  are  thereupon  to 
examine  the  returns,  determine  who  is 
elected,  and  the  governor  issues  an  elec- 
tion certificate  (Rev.  Laws,  1902,  ch. 
11,  §§247,  248),  Under  these  provisions 
the  governor  and  council  have  no  power 
to  recount  the  ballots.  Opinion  of  the 
Justices,    136    Mass.    583. 

Rhode  Island. — In  Clarke  v.  Joslin 
(R.  I.),  83  Atl.  843,  the  court  refused 
on  petition  in  qtio  ivarranto  alleging 
certain  ballots  were  improperly  re- 
jected, to  go  through  all  the  ballots, 
select  a  number  and  decide  as  to  the 
legality  of  marks  thereon.  "Neither 
can  we  upon  the  allegations  of  this  peti- 
tion assume  the  functions  of  the  town 
council  and  recount  the  whole  number 
of  votes  cast." 

86,  Clanton  V.  Ryan,  14  Colo.  419, 
24  Pac.  258. 
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However,  the  better  rule  seems  to  be  that  the  court  may  order  such  re- 
count in  its  discretion  upon  a  proper  showing.^^ 

b.  Ordering  Second  Recount.  —  It  seems  that  the  court  may  order 
a  second  recount  in  its  discretion.^^ 

c.  Proceedings  on  Recount.  —  Where  a  recount  has  been  ordered  it 
should  take  place  in  the  presence  of  interested  parties.*^'-'  Such  re- 
count may  be  entrusted  to  a  sub-committee  of  a  legislative  body  which 
has  jurisdiction  of  the  contest.'^'' 

d.  Right  To  Throiv  Out  Whole  Precinct.  —  When  sufficient  fraud 
appears  to  vitiate  the  vote  of  an  entire  precinct  the  best  practice  is  to 
throw  out  the  entire  vote  thereof  if  it  is  impossible  to  purge  the  poll  f^ 
but  the  court  may  in  its  discretion  cut  down  the  vote  proportionately 
where  it  finds  that  a  definite  number  of  illegal  votes  have  been  cast.''^ 
And  where  there  are  merely  more  votes  found  than  there  were  voters, 


87.  Wihere  fraud  is  alleged  the  court 
may  properly  require  some  proof  of 
fraud  before  ordering  the  ballot  boxes 
to  be  opened.  Kindel  v.  Le  Bert,  23 
Colo.  385,  48  Pac.  641.  The  court  says 
the  court's  "qualified  refusal  .  .  . 
was  entirely  proper  and  in  accordance 
with  the  doctrine  announced  in  Clan- 
ton  V.  Eyan,  14  Colo.  419,  24  Pac.  258." 

88.  Sone  t\  Williams,  130  Mo.  530, 
32  S.  W.  1016.  See  also  Hope  v. 
Flentge,  140  Mo.  390,  41  S.  W.  1002, 
where  a  third  recount  was  refused, 
there  having  been  two  and  no  good 
cause  shown  for  a  third. 

Compare  Sweeney  f.  Hjul,  23  Nev. 
409,  49  Pac.  169,  48  Pac.  1036,  where 
the  right  to  order  such  seems  not  to 
be  questioned,  but  the  real  controversy 
is  over  the  right  to  have  the  judgment 
opened. 

89.  Edwards  v.  Logan,  114  Ky.  312, 
75  S.  W.  257,  70  S.  W.  852. 

Manner  of  Service. — If  the  contestee 
had  actual  notice  and  was  present  at 
the  recount  he  cannot  object  because 
the  notice  was  not  served  upon  him  in 
a  particular  manner.  Lankford  i-.  Geb- 
hart,  130  Mo.  621,  32  S.  W.  1127. 

90.  Where  a  convention  of  city  coun- 
cils has  power  to  investigate  an  elec- 
tion and  determine  who  is  elected  it 
may  entrust  the  examination  and 
counting  of  the  ballots  to  a  commit- 
tee. "The  proceeding  is  one  for  con- 
venience merely,  the  convention  re- 
serving to  itself  the  right  of  final  ac- 
tion." Gregg  V.  Goodrich,  67  N.  H. 
543,   42   Atl.   240. 

91.  Vigil  V.  Garcia,  36  Colo.  430,  87 
Pac.  543. 


"When  the  polls  can  be  purged  of 
the  illegal  votes  this  should  be  done, 
and  only  the  illegal  votes  should  be 
rejected  and  the  legal  votes  should  be 
counted.  But  when  this  cannot  be  done 
the  entire  polls  must  be  thrown  out, 
if  it  appears  that  enough  illegal  votes 
have  been  east  to  affect  the  result  at 
such  poll,  or  to  leave  it  in  doubt." 
State  v.  State  Board  of  Canvassers,  86 
S.  C.  451,  68  S.  E.  676,  following  Gun- 
ter  V.  Gayden,  84  S.  C.  48,  65  S.  E. 
948;  Wright  v.  Board  of  Canvassers,  76 
S.  C.  574,  57  S.  E.  536.  See  also  State 
V.  State  Board  of  Canvassers,  78  S.  C. 
461,  59  S.  E.  145. 

In  Kampendahl  v.  Crump,  24  Okla. 
873,  105  Pac.  201,  it  appeared  that 
over  two-thirds  of  the  electors  had  dis- 
obeyed a  plain  mandatory  requirement 
of  the  statute  and  had  delivered  their 
ballots  to  the  poll-book  holder  instead 
of  to  the  inspector,  and  almost  every 
provision  of  law,  whether  directory  or 
not,  relating  to  the  holding  of  such 
election  excepting  time  and  place  had 
been  wilfully  and  flagrantly  violated. 
The  throwing  out  of  the  whole  precinct 
was  affirmed.  See  also  Martin  v.  Mc- 
Garr,  27  Okla.  653,  117  Pac.  323. 

Compare  Snyder  v.  Blake  (Okla.), 
129  Pac.  34. 

92.  "While  it  may  be  the  safer 
rule  to  reject  the  whole  vote  of  a  pre- 
cinct which  is  tainted  with  fraud  or 
illegality  we  cannot  conclude  that  the 
court  erred  in  pursuing  a  different 
mode  to  arrive  at  a  like  end."  Hey- 
fron  V.  Mahoney,  9  Mont.  497,  24  Pac. 
93. 
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but  no  fraud  appears,  the  whole  precinct  should  not  be  thrown  out." 
That  one  precinct  is  thrown  out  for  fraud  does  not  necessitate  the 
throwing  out  of  other  precincts  in  which  no  fraud  is  shown.^* 

30.  Findings.  —  The  court  must  make  findings,"^  and  may  properly 
find  that  a  person  not  a  party  was  in  fact  elected.'"' 

31.  Judgment.'''^  —  a.  General  Rules.  —  The  real  object  of  the  con- 
test being  to  find  out  who  was  elected,  the  judgment  should  state  the 
fact  definitely,''^  or  it  may  be  adjudged  that  there  was  in  fact  no  valid 
election."**  Where  it  is  found  that  a  third  person  has  been  elected  who 
has  not  contested,  the  judgment  may  be  in  contestee's  favor  as  being 
in  possession.^  Where  contestee  defaults  and  refuses  to  plead  further, 
judgment  that  he  is  not  entitled  to  the  office  is  proper.^ 


93.  Motley  v.  Wilson,  26  Ky.  L.  Eep. 
1011,  82  S.  W.  1023. 

94.  Brown  v.  Crosson,  115  Iowa  256, 
88  N.  W.  366. 

95.  Breding  v.  Williams,  33  Ore.  391, 
54  Pac.  206;  Hughes  r.  Holman,  23 
Ore.  481,  32  Pac.  298;  Hartman  V. 
Young,  17  Ore.  150,  20  Pac.  17. 

Findings  must  be  either  of  the  ulti- 
mate facts  or  of  such  probative  facts 
that  the  court  may  declare  the  ultimate 
facts  necessarily  result  therefrom. 
"The  court  found  there  was  no  *mal- 
conduct  nor  misconduct.  .  .  .  But 
the  court  failed  to  find  whether  the 
election  board  in  any  precinct  did  or 
did  not  miscount  the  ballots.  The  find- 
ings at  most  suggest  the  argument  that 
the  election  boards  must  have  made 
mistakes  because  the  recount  showed 
that  the  boards  must  have  made  mis- 
takes. But  as  appears  from  the  find- 
ings themselves,  the  results  reached  by 
the  recount  may  not  have  been  cor- 
rect. .  .  .  The  argumentative  find- 
ing does  not  support  the  judgment  since 
the  conclusion  that  the  election  boards 
must  have  made  mistakes,  because  the 
result  of  the  recount  did  not  accord 
with  the  returns  of  the  boards,  is  a 
71011  sequitur."  Coglan  v.  Beard,  65  Cal. 
58,  2  Pac.  737. 

96.  If  he  was  elected  appellants 
were  not.  State  ex  rel.  Mahoney  V. 
McKinnon,  8  Ore.  493.  See  also  Calver- 
ley  V.  Shank,  28  Tex.  Civ.  App.  473, 
67  S.  W.  434. 

97.  Eight  to  order  recount,  see 
supra,  I,  N,  29. 

98.  Tunks  V.  Vincent,  106  Ky.  829, 
51  S.  W.  622. 

The  statute  providing  for  a  contest 
of  an  election  was  not  intended  mere- 
ly as  a  means  of  reviewing  the  action 
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of  the  canvassing  board.  The  purpose 
is  to  find  out  how  many  votes  were 
cast  for  or  against  a  candidate  or 
measure.  County  of  Lawrence  v. 
Schmaulhausen,  123  111.  321,  14  N.  E. 
255. 

"When  the  recount  was  had  the 
case  must  be  determined  either  by  the 
original  count  or  the  recount.  A  judg- 
ment cannot  be  made  up  in  part  from 
one  and  part  from  the  other.  The  pur- 
pose of  the  proceeding  is  to  ascertain 
who  is  elected  and  if  the  appellant  was 
not  in  fact  elected  he  cannot  be  ad- 
judged the  office."  Preston  v.  Price,  27 
ky.  L.  Kep.  588,  85  S.  W.  1183. 

99.  State  v.  Wiright,  56  Ohio  St.  540, 
47  N.   E.   569. 

The  statutes  are  construed  as  giving 
that  right  by  implication.  Handy  V. 
Hopkins,  59  Md.  167;  Anderson  v.  Lev- 
ely,  58  Md.  192;  Ex  parte  Ellyson,  20 
Gratt.  (Va.)  10.  See  Virginia  Code, 
§160. 

Construction. — A  decision,  that  de- 
fendant was  not  elected  does  not 
amount  to  a  decision  that  contestant 
was  elected,  nor  is  it  a  decision  that 
there  has  been  no  legal  election  held. 
State  V.  Wright,  56  Ohio  St.  540,  47 
N.  E.  569. 

1.  Calverley  v.  Shank,  28  Tex.  Civ. 
App.  473,  67  S.  W.  434. 

But  compare  Heald  v.  Payson  (Me.), 
85  Atl.  576>  where  the  court  holds  it 
cannot  give  a  judgment  of  ouster  to 
one  not  elected  though  his  opponent 
is  found  ineligible.  And  see  also  infra, 
I,   N,  31,  b. 

2.  Whether  the  court  should  go 
further,  take  evidence  and  decide  as 
to  contestant's  title  is  not  decided. 
Davis  V.  Jones,  123  Ala.  647,  26  So. 
321. 
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Judgment  of  ouster  should  not  be  included  in  the  absence  of  a  statute 
so  providing.^ 

b.  Judgment  of  annulment  should  be  entered  where  the  existence 
of  gross  irregularities  by  both  parties  is  shown,*  but  the  question  is 
manifestly  one  to  be  decided  by  the  particular  wording  of  the  statute." 


3.  Kirby's  Arkansas  Digest  (1904), 
§2862,  reads:  "If  the  court  shall  be 
of  the  opinion  that  the  person  pro- 
claimed elected  is  not  duly  elected,  and 
the  person  contesting  is  elected,  an  or- 
der shall  be  entered  to  that  effect,  and 
a  copy  thereof  shall  forthwith  be  trans- 
mitted to  the  governor,  who  shall  com- 
mission the  person  declared  duly  elected 
by  such  order."  §2863  provides  for 
revocation  by  the  governor  of  a  com- 
mission already  issued.  Under  these 
statutes  the  court  has  no  power  to  give 
judgment  of  ouster;  the  only  judgment 
can  be  one  finding  the  result.  Then 
if  the  incumbent  fails  to  surrender  the 
office  the  contestant  is  remitted  to  his 
action  for  the  office  and  for  damages. 
"It  is  insisted  that  this  is  a  cumber- 
some method  of  trying  these  contests 
and  that  there  should  be  but  one  suit 
to  determine  the  contest  and  the  ouster 
of  office  and  emoluments.  There  is 
much  force  in  this  argument,  but  it 
is  addressed  to  the  wrong  forum. 
Courts  cannot  make  laws.  They  can 
only  construe  them."  "Williams  v.  Bu- 
chanan, 86  Ark.  259,  110  S.  W,  1024, 
reaffirming  69  Ark.  606,  65  S.  W.  106. 

California.  —  In  contested  election 
cases  the  judgment  may  be  a  judg- 
ment of  dismissal,  a  judgment  setting 
aside  and  annulling  the  election,  or  a 
judgment  declaring  that  the  contestee 
or  some  other  person  has  received  the 
highest  number  of  legal  votes  and  is 
therefore  elected.  It  was  this  last  kind 
of  judgment  which  the  court  gave,  but 
it  added  to  it  the  unauthorized  declar- 
ation that  the  contestee  was  unlaw- 
fully holding  office.  Such  a  judicial 
declaration  is  appropriate  to  the  action 
of  quo  warranto  or  usurpation  of  office, 
which  is  an  entirely  distinct  proceeding 
from  the  one  which  is  here  employed. 
Day  V.  Gunning,  125  Cal.  527,  58  Pac. 
172. 

4.  State  ex  rel.  Bell  v.  Conners,  106 
Wis.  425,  82  N.  W.  288. 

Void  iUection. — In  proper  cases  the 
court  should  not  hesitate  to  declare  the 
election  void.  Foy's  Election,  228  Pa. 
14,  76  Atl.  713. 


Where  on  a  contest  the  court  is  con- 
vinced that  there  was  fraud,  violence 
or  other  circumstances  which  vitiate 
the  election,  it  is  its  duty  to  declare 
tliere  has  been  no  election  and  certify 
its  decision  to  the  governor  that  he 
may  fill  the  vacancy.  Handy  v.  Hop 
kins,  59  Md.  167;  Anderson  V.  Levely, 
58  Md.  192. 

5.  Under  California  Code  Civ.  Proc, 
§1123,  a  judgment  declaring  the  elec- 
tion of  another  person  than  the  one 
returned  is  authorized  only  where  it 
appears  such  other  person  "has  the 
highest  number  of  legal  votes."  So 
where  the  cause  alleged  is  not  one 
which  changes  the  vote  as  returned  the 
judgment  can  only  annul  the  election. 
In  the  case  at  bar  the  cause  was  the 
bribery  of  a  large  but  indefinite  num- 
ber of  citizens,  but  the  court  says  it 
is  impossible  to  go  back  of  the  ballots 
and  decide  which  were  cast  from  an 
unlawful  motive.  Bush  v.  Head,  154 
Cal.  277,  97  Pac.  512. 

The  same  rule  applies  where  it  is  aft- 
erwards discovered  that  the  contestee 
was  ineligible.  People  v.  Rodgers,  118 
Cal.  393,  50  Pac.  66«,  46  Pac.  740; 
Cranford  v.  Dunbar,  52  Cal.  36;  Saun- 
ders V.  Haynes,  13  Cal.  145;  Campbell 
V.  Free,  7  Cal.  App.  151,  93  Pac.  1060. 

On  the  other  hand,  construing  Code 
Civ.  Proc,  §1112:  "No  irregularity  or 
improper  conduct  in  the  proceedings  of 
the  judges,  or  any  of  them,  is  such  mal- 
conduct  as  avoids  an  election,  unless 
the  irregularity  or  improper  conduct 
is  such  as  to  procure  the  person  whose 
right  to  the  office  is  contested  to  be 
declared  elected,  when  he  had  not  re- 
ceived the  highest  number  of  legal 
votes,"  and  §1114,  providing  that 
"Nothing  in  the  fourth  ground 
of  contest  specified  in  section  1111 
is  to  be  so  construed  as  to  author- 
ize an  election  to  be  set  aside 
on  account  of  illegal  votes,  unless  it 
appear  that  a  number  of  illegal  votes 
has  been  given  to  the  person  whose 
right  to  the  office  is  contested,  which, 
if  taken  from  him,  would  reduce  the 
number   of   his   legal    votes   below  the 
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c.  Limitation  on  Time  for  Decision.  —  Statutes  limiting  the  time 
within  which  the  court  must  decide  are  not  mandatory.'' 

32.  Changing  Judgment.'^  —  The  court  during  the  term  may  change 
its  judgment,^  and  even  though  after  term  it  could  not  be  changed  as 
to  the  merits,  this  rule  does  not  apply  to  mere  matters  of  practice.® 

Where  the  finding  of  the  court  is  not  subject  to  review  on  the 
merits  it  may  correct  clerical  errors  in  its  findings  even  after  judgment 
has  been  affirmed.^" 


number  of  votes  given  to  some  other 
person  for  the  same  office,  after  deduct- 
ing therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to 
such  other  person,"  it  was  held  that 
where  the  court  found  a  tie  existed  a 
judgment  annulling  the  election  could 
not  be  entered,  but  only  a  judgment 
of  dismissal.  Wright  v.  Ashton,  143 
Cal.  544,  77  Pac.  477,  following  Snibley 
v.  Palmtag,  128  Cal.  283,  59  Pac.  200 -, 
Smith  V.  Thomas,  121  Cal.  533,  54  Pac. 
71;  Soto  V.  Vannoy,  65  Cal.  285,  3  Pac. 
895.  Shaw,  J.,  concurring  "solely  be- 
cause of  the  previous  decisions,"  and 
Van  Dyke,  J.,  dissenting.  "A  person 
to  be  elected  to  an  office  must  receive 
a  plurality,  or  the  highest  number  of 
votes,  cast  for  such  office;  and  where 
two  or  more  persons  receive  an  equal 
and  the  highest  number  of  votes  there 
is  no  choice,  and  a  special  election  to 
fill  such  office  must  be  ordered  by  the 
proper  board  or  officer  (Const.,  art.  XX, 
sec.  13,  Pol.  Code,  sees.  1066,  1067, 
Code  Civ.  Proc,  sec.  1112).  .  .  .  Prom 
the  facts  found  by  the  court  in  this 
case  it  should  have  adjudged  that  there 
was  no  election.  .  .  .  Snibley  v.  Palm- 
tag  (supra)  seems  to  be  the  only  case 
which  is  directly  in  line  with  the  judg- 
ment of  the  lower  court  herein.  That 
was  a  department  opinion  and  does  not 
appear  to  be  well  considered."  It  ap- 
pears also  that  contestant  had  died 
pending  the  appeal.  See  Snibley  v. 
Palmtag,  127  Cal.  31,  59  Pac.  200. 

6.  The  fact  that  the  judge  might 
be  unable  to  so  decide  from  press  of 
other  matters  of  a  similar  nature  or 
because  of  his  sickness  or  death,  can- 
not be  held  to  deprive  the  people  of 
their  right  to  select  officers.  Madere  V. 
Sellers,  120  La.  812,  45  So.  735. 

A  provision  making  a  contest  court 
subject  to  provisions  relating  to  jus- 
tices of  the  peace  has  been  held  not 
to  apply  to  limitation  on  such  justice 
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as     to     ordinary    judgments.       Orr     V. 
Bailey,  59  Neb.  128,  80  N.  W.  495. 

7.  Eight  of  canvassing  board  at 
primary  to  reconvene  and  rescind 
former   action,  see  infra,  II,  F. 

Eight  to  order  second  recount,  see 
supra,  1,  N,  29,  b. 

Second  recount  on  summary  demand, 
see  infra,  1,  Q,  4. 

8.  Eaflferty  v.  McGowan,  136  111. 
620,  27  N.  E.  194. 

9.  There  is  no  error  in  changing  the 
case  from  the  jury  docket  to  the  non- 
jury docket  after  the  term  at  which 
it  was  placed  on  the  jury  docket.  Tay- 
lor V.  Carr  (Tenn.),  141  S.  W.  745. 

10.  Since  the  supreme  court  has  no 
power  to  review  the  merits,  but  only 
reviews  the  record,  the  quarter  sessions 
being  the  proper  tribunal  to  correct 
errors,  may  correct  a  mistake  and  re- 
vise the  former  findings,  even  after 
term  and  after  the  supreme  court  has 
handed  down  a  decision  affirming  the 
former  finding.  The  correction  was  of 
arithmetical  and  clerical  errors  in  the 
table  on  which  the  decree  was  based. 
Sheppard's  Contested  Election,  77  Pa. 
295. 

Discretion. — "After  a  final  decree  or 
judgment  had  been  rendered  and  an 
appeal  had  been  taken,  appellant  could 
not  demand  a  change  in  the  judgment 
as  matter  of  right,  but  an  application 
of  that  character  was  addressed  to  the 
discretion  of  the  court."  Such  discre- 
tion was  not  abused  where  appellant 
excepted  to  the  answer  but  after  judg- 
ment against  him  perfected  his  appeal 
and  then  asked  leave  to  withdraw  his 
exceptions  and  reply  to  the  answer. 
Eafferty  v.  McGowan,  136  111.  620,  27 
N.  E.  194.  See  also  Allerton  v.  Hop- 
kins, 160  111.  448,  43  N.  E.  753.  See 
also  Sweeney  v.  Hjul,  23  Nev.  409,  48 
Pac.  1036,  49  Pac.  169. 
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33.  New  Trial.  —  Even  where  the  statutes  do  not  so  provide  it  has 
been  said  that  the  trial  court  may  grant  a  new  trial." 

34.  Amending  Record.  —  The  county  commissioners  sitting  as  a 
contest  court  may  amend  its  record  nunc  pro  tunc.^'^ 

35.  Suspension  of  Execution.  —  It  has  been  held  that  the  execution 
of  final  judgment  cannot  be  suspended.^^ 

0.  Costs.  —  1.  Purely  a  Matter  of  Statute.  —  In  the  absence  of 
express  statutory  authority  there  is  no  power  to  tax  costs  in  election 
contests.^*     The  only  apparent  exception  is  that  where  the  contest  is 


11.  Aven  V.  Wilson,  61  Ark.  287, 
82  S.  W.  1074.     Compare  infra,  1,  R,  4. 

12.  Tombaugh  v.  Grogg,  146  Ind.  99, 
44  N.  E.  994. 

13.  Nordloh  v.  Packard,  45  Colo. 
515,  101  Pac.  787. 

14.  Arkansas. — Where  no  express 
authority  is  given  by  statute  no  costs 
can  be  taxed  in  an  election  contest. 
Buchanan  t?.  Parham,  95  Ark.  81,  128 
S.  W.  563,  reviewing  the  cases  and  de- 
claring that  so  much  of  Williams  v. 
Buchanan,  86  Ark.  259,  110  S.  W.  1024; 
Davis  V.  Moore,  70  Ark.  240,  67  S.  W. 
311,  and  Rhodes  v.  Driver,  69  Ark.  606, 
65  S.  W.  106,  as  seem  to  hold  the  con- 
trary is  dictum.  Following  Buckley  V. 
Williams,  84  Ark.  187,  105  S.  W.  95. 

California. — Soto  v.  Vannoy,  65  Cal. 
285. 

Eeimbursing  Contestant  Before  Leg- 
islative Body. — As  to  the  right  of  a  con- 
testant for  legislature  to  be  reimbursed 
the  amount  of  his  expenses,  see  Wess- 
ling  V.  Nye,  156  Cal.  472,  105  Pac.  408. 

Indiana.— Contest  of  election  is  a 
special  proceeding  and  must  be  con- 
trolled by  the  statutory  provisions  au- 
thorizing and  regulating  it,  as  to  the 
costs  therein.  Knox  v.  Fesler,  17  Ind. 
254. 

In  Louisiana  the  early  case  of  Borg- 
stede  v.  Clark,  5  La.  Ann.  733,  refused 
costs  against  the  contestee  in  a  contest 
"wherein  the  election  was  adjudged  null 
and  a  new  election  ordered,  but  no 
judgment  was  entered  for  costs.  The 
contestor,  however,  attempted  to  col- 
lect costs  and  the  case  came  up  on  ap- 
peal from  the  refusal  to  enjoin  the 
execution.  The  court  said  there  was  no 
authority  to  award  costs,  the  general 
provisions  of  the  code  relating  to  costs 
having  reference  only  to  civil  actions. 
In  Lanier  v.  Gallatas,  13  La.  Ann.  175, 
the  costs  were  charged  to  the  parish 
and  the  right  to  do  so  seems  not  to 
have   been    questioned.      In     Duson    v. 


Thompson,  32  La.  Ann.  861,  costs  hav- 
ing been  settled  on  the  parish,  it  ap- 
pealed, but  the  supreme  court  said: 
"We  find  that  our  predecessors  had  so 
decreed  in  two  celebrated  cases  and  we 
concur  in  the  reasons  which  prompted 
their  ruling."  In  Deal  v.  Hodge,  124 
La.  998,  50  So.  823,  the  court  says, 
speaking  of  these  cases:  "The  two 
latter  decisions  are  founded  on  the  first 
and  the  first  is  founded  upon  supposed 
motives  of  public  policy.  ...  It 
was  doubtless  in  view  of  that  juris- 
prudence that  Act  No.  59,  p.  57  of  1880 
was  passed,  requiring  the  costs  to  be 
borne  by  the  party  cast  in  suits  in- 
volving state  and  parish  offices.  That 
act  does  not  mention  municipal  offices; 
but  it  unquestionably  adopts  a  different 
public  policy."  So  the  court  upheld  a 
judgment  that  the  loser  in  a  municipal 
election  contest  should  pay  the  costs 
and  refused  to  award  costs  against  the 
city,  since  "Costs  are  the  creatures  of 
statutory  law.  •  .  .  No  statute  makes 
the  city  .  .  .  liable  for  costs  of  this 
suit." 

Nevada. — See  State  v.  Baker  (Nev.), 
129  Pac.  452,  where  the  right  to  tax 
in  quo  warranto  is  discussed,  including 
decision  of  items  taxable,  particularly 
the  right  to  tax  fees  of  a  commissioner 
to  examine  ballots. 

Oregon. — In  Wood  r.  Fitzgerald.  3 
Ore.  568,  the  court  refused  to  sanction 
costs  and  disbursements  in  an  elec- 
tion contest  on  the  ground  that  costs 
were  purely  a  matter  of  statute;  that 
the  statute  relating  to  contests  did  not 
give  costs;  that  the  general  provisions 
of  the  code  relating  to  costs  enumerate 
the  cases  in  which  costs  may  be  given, 
but  do  not  mention  election  contests, 
and  that  unless  a  person  be  allowed 
costs  he  cannot  be  allowed  disburse- 
ments. In  Hughes  v.  Holman,  24  Ore. 
1,  38  Pac.  4,  the  court  adhered  to  this 
ruling,  but  seems  to  doubt  its  correct- 
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governed  by  the  rules  of  chancery  practice  it  has  been  held  that  costs 
may  be  taxed  as  in  such  proceedings.^^ 

2.  Change  of  Statute.  —  Whether  changes  in  the  rules  as  to  costs 
affects  a  pending  contest  is  a  matter  of  construction  of  the  particular 
statutes  involved.^® 

3.  Against  Whom  Taxable.  —  Under  a  statute  taxing  costs  on 
petitioning  electors  they  are  liable  for  the  costs  where  the  contest  was 
unsuccessful  though  the  party  whom  they  claimed  was  elected  did  not 
join  in  the  petition,^'^  and  they  are  liable  though  the  election  be  found 
a  tie.^^  But  if  the  election  be  annulled,  costs  go  to  the  contestant 
though  he  be  not  declared  elected.^''  Contestant  is  entitled  to  costs 
only  as  to  issues  on  which  he  is  successful.^" 

Costs  may  be  awarded  against  a  successful  contestant  where  con- 
testee  refused  to  qualify  and  did  not  answer.^^ 

Intervener  in  Quo  Warranto.  —  Under  certain  statutes  one  intervening 
in  quo  warranto  may  be  taxed  costs  if  unsuccessful.^^ 


ness.  The  present  statute  seems  to 
recognize  that  costs  may  be  taxed. 
Lord's  Oregon  Laws,   §3429. 

Pennsylvania. — Thomas'  Election,  198 
Pa.  546,  48  Atl.  489;  Patton's  Jjllection, 

47  Pa.  Super.  584. 

Virginia. — Since  it  is  only  by  virtue 
of  a  statute  that  costs  are  allowed  in 
any  case,  such  not  being  recoverable 
at  common  law,  except  indirectly  as 
damages,  costs  cannot  be  awarded  in 
election  contests  under  a  statute  which 
does  not  provide  therefor,  there  being 
no  general  statute  giving  the  court 
power  to  award  costs  except  in  an 
"interlocutory  order  or  proceeding," 
or  on  a  "motion,"  or  in  an  "action." 
Election  contests  do  not  fall  within  any 
of  these  terms.  West  i>.  Eerguson,  16 
Gratt.  (Va.)  270. 

15.  Brueggemann  v.  Young,  128  111. 
App.  200.  See  also  Cavanaugh  v.  Mc- 
Conochie,  134  111.  516,  25  N.  E.  674. 

16.  Thomas'   Election,  198  Pa.  546, 

48  Atl.  489. 

17.  Thirty-eighth  Ward  Election,  35 
Pa.  Super.  256.  See  also  Foy's  Elec- 
tion, 228  Pa.  14,  76  Atl.  713. 

18.  Thirty-eighth  Ward  Election,  35 
Pa.  Super.  256.  But  compare  Erdman 
V.  Barrett,  89  Pa.  320. 

Where  a  statute  provides  for  costs 
to  the  contestant  if  the  election  be 
annulled  neither  party  can  have  costs 
where  the  result  is  declared  a  tie.  Code 
Civ.  Proc,  §1125,  reads:  "If  the  pro- 
ceedings are  dismissed  for  insufficiency, 
or  for  want  of  prosecution,  or  the  elec- 
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tion  is  by  the  court  confirmed,  judgment 
must  be  rendered  against  the  party 
contesting  such  election,  for  costs,  in 
favor  of  the  party  whose  election  was 
contested;  but  if  the  election  is  an- 
nulled and  set  aside,  judgment  for  costs 
must  be  rendered  against  the  party 
whose  election  was  contested  in  favor 
of  the  party  contesting  the  same." 
Construing  this  statute,  it  is  held 
neither  party  can  be  awarded  costs 
where  the  court  decides  the  result  of 
the  election  was  a  tie.  Soto  v.  Vannoy, 
65  Cal.  285,  3  Pae.  895. 

19.  Campbell  r.  Free,  7  Cal.  App. 
151,  93  Pac.  1060. 

20.  Lewis  v.  Watkins,  3  Lea  (Tenn.) 
174. 

That  the  losing  party  is  generally 
taxable  as  in  other  cases,  see  Altgelt 
V.  Callaghan  (Tex.  Civ.  App.),  144  S. 
W.  1166. 

21.  He  "was  simply  a  nominal 
party  to  this  proceeding  and  should 
not  be  adjudged  to  pay  any  costs.  Ap- 
pellant should  be  adjudged  to  pay  all 
costs."  The  contest  was  dismissed, 
but  the  court  of  appeals  ordered  it  re- 
instated and  judgment  for  contestant. 
Edwards  v.  Loy,  113  Ky.  746,  68  S.  W. 
1091. 

22.  This  under  either  Code  Civ. 
Proc,  §1024,  if  this  be  considered  a 
special  proceeding,  or  under  §1025  if 
it  be  considered  an  action.  People  V. 
Campbell,  138  Cal.  11,  70  Pac.  918. 

See  the  title  "Quo  Warranto." 
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Apportionment  on  Consolidation. —  A  statute  relating  to  apportioning 
the  costs  on  consolidation  only  has  reference  to  such  apportionment 
among  the  losing  parties.^^ 

4.  Costs  on  Dismissal.  —  Wliere  the  chancery  practice  is  followed 
costs  on  dismissal  are  a  matter  for  the  discretion  of  the  court.-* 

5.  Items  Taxable.  —  It  is  necessary  to  find  authority  in  the  statutes 
as  to  the  items  taxable  as  costs.-^ 

P.  Security  for  Costs.  —  Security  for  costs  cannot  be  required  in 
the  absence  of  statute.-" 

Eight  To  Sue  In  Forma  Pauperis. —  The  contestant  may  file  affidavit  of 
his  inability  to  give  a  cost  bond  as  in  other  civil  cases." 

Filing  Jurisdictional. —  Where  the  filing  of  a  bond  is  required  as  a 
condition  precedent  to  the  bringing  of  a  contest,  such  filing  is  juris- 
dictional and  cannot  be  permitted  nunc  pro  tunc,  after  the  statutory 
time  has  expired,^*  and  the  provisions  of  the  statute  as  to  its  form  must 


23.  Duley  v.  Peacock,  17  Cal.  App. 
418,  119  Pac.  1086,  See  also  Cooper 
V.  Nichols,  17  Cal.  App.  491,  120  Pac. 
66,  following  Coghlan  V.  Alpers,  140 
Cal.  648,  74  Pac.  145. 

See  the  title  "Costs." 

Quo  Warranto  and  Statutory  Action. 
The  incumbent  of  an  office  filed  a  con- 
test against  his  successful  opponent. 
The  decision  was  in  contestee's  favor 
and  contestant  appealed.  Contestee 
brought  quo  warranto  on  his  own  rela- 
tion, the  attorney-general  having  re- 
fused to  act.  The  cases  were  consoli- 
dated and  it  was  again  decreed  that 
contestee  had  been  elected,  whereupon 
contestant  surrendered  the  office,  so 
judgment  of  ouster  was  unnecessary. 
The  court  taxed  the  costs  against  the 
state,  but  this  was  held  error,  and 
costs  were  taxed  against  contestant. 
The  order  permitting  relator  to  bring 
quo  warranto  contained  no  condition  as 
to  costs,  and  such  are  taxable  as  in 
criminal  cases.  So  they  are  against  the 
defendant  therein.  Hull  V.  Eby,  123 
Iowa  257,  98  N.  W.  774. 

24.  Brueggemann  v.  Young,  128  111. 
App.  200.  See  also  Cavanaugh  f.  Mc- 
Conochie,  134  111.  516,  25  N.  E.  674, 
where  dismissal  of  proceedings  with 
costs  on  quashing  summons  was  sus- 
tained. 

25.  Graham  r.  Peters,  248  111.  50,  93 
K  E.  315;  Patttjn's  Election,  47  Pa. 
Super.  584. 

A  statutory  provision  (Ky.  St.,  1903, 
§887),  that  "the  party  in  error,  if  the 
action  be  dismissed  for  want  of  juris- 
diction, shall  pay  the  costs,''  only  con- 
fers  upon    a    court    power   to    adjudge 


costs  in  the  court  determining  such 
jurisdiction.  So  the  circuit  court,  on 
remand  from  the  court  of  appeals  di- 
recting a  dismissal  because  the  contest 
board  from  which  an  appeal  had  been 
taken  to  the  circuit  court  had  no  juris- 
diction, cannot  tax  as  costs  expenses 
incurred  before  such  contest  board. 
Johnson  v.  Davison,  28  Ky.  L.  Eep. 
469,  89  S.  W.  518. 

In  State  v.  Sadler,  25  Nev.  131,  28 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  the 
court  permitted  an  item  of  disburse- 
ments for  expressage  in  sending  ballots 
to  the  court  in  response  to  its  order. 
The  theory  was  that  expressing  was 
the  only  practical,  safe  way  of  for- 
warding. 

In  Altgelt  V.  Callaghan  (Tex.  Civ. 
App.),  144  S.  W.  1166,  the  right  to 
tax  various  items  under  the  Texas  stat- 
ute is  discussed.  The  court  lays  down 
the  broad  general  rule  that  contestants 
are  to  be  treated  as  litigants  in  other 
proceedings,  and  should  be  heard  on  al- 
legations of  fraud,  mistake  or  injustice 
as  to  particular  items. 

26.  Northampton  County  Election, 
18  Pa.  Co.  Ct.  584;  McCormack  v.  Jes- 
ter, 53  Tex.  Civ.  App.  306,  115  S.  W. 
278. 

Constitutionality. — A  provision  re- 
quiring a  cost  bond  in  election  contests 
is  not  violative  of  the  constitution  as 
being  a  practical  denial  of  free  and 
open  access  to  the  courts.  Patton's 
Election,  228  Pa.  446,  77  Atl.  658. 

27.  Bailey  v.  Fly,  97  Tex.  425,  79 
S.  W.  299. 

28.  Southampton  Twp.  Election,  27 
Pa.    Co.    Ct.    246,    disoiipvoving     In    re 
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be  strictly  complied  with.^'  However,  if  a  bond  has  been  filed  the 
court,  in  proper  cases,  will  permit  it  to  be  amended ;  and  the  proceed- 
ings should  not  be  dismissed  without  giving  contestant  an  opportunity 
to  so  amend.''*' 

Waiver  of  Bond.  —  The  contestee  waives  his  right  to  bond  if  he  fails 
to  object  at  the  earliest  opportunity.^^ 

Bond  "by  Contestee.  —  The  contestee  is  not  required  to  give  bond  though 
he  files  counter-grounds  of  contest.^- 

In  Whose  Favor.  —  If  the  statute  does  not  specifically  direct  it  is 
proper  to  have  the  bond  run  to  the  state.^^  It  should  not  run  to  the 
contestee.^* 


Contested  Election,  10  Kulp  (Pa.)  362, 
wherein  the  court  allowed  a  bond  to  be 
so  filed  on  the  theory  that  the  statu- 
tory period  begins  to  run  only  from 
the  time  the  bond  is  approved. 

Compare  In  re  Mayoralty  Election 
(Ind.  App.),  97  N.  E,  1020,  where  the 
court  refused  to  determine  whether  a 
statutory  method  of  summary  recount 
was  still  in  force,  but  dismissed  the 
proceedings  because  the  bond  required 
therein  was  not  filed. 

29.  In  Pearson  v.  Alverson,  160  Ala. 
265,  49  So.  756,  the  court  held  there 
was  no  jurisdiction  where  contestant 
had  deposited  a  sum  of  money  to  cover 
costs  with  the  judge.  "The  require- 
ment that  it  shall  be  'filed'  shows  that 
said  security  must  be  in  writing." 

A  common-law  bond,  good  only  for 
a  specified  amount,  is  not  sufficient 
where  the  statute  requires  a  bond  for 
an  indeterminate  amount.  Wilson  v. 
Duncan,  114  Ala.  659,  21  So.  1017. 

An  indorsement  on  the  back  of  the 
petition  or  declaration  of  contest,  "We 
hereby  acknowledge  ourselves  security 
for  the  costs  of  this  contest,"  or  "I 
am  security  for  this  cost  to  the  amount 
of  $250  and  no  more,"  each  of  said 
endorsements  being  executed  by  the 
sureties,  forms  a  sufficient  security  for 
costs.  McDonald  v.  Wood,  118  Ala. 
589,  24  So.  86. 

That  name  of  one  not  a  surety  ap- 
pears in  the  body  of  the  bond  does  not 
affect  its  validity,  it  having  been  signed 
by  other  sureties  and  approved  by  the 
clerk.  Davis  v.  Jones,  123  Ala.  647, 
26  So.  321. 

30.  Davis  v.  Jones,  123  Ala.  647, 
26  So.  321.  See  also  Ex  parte  Shepherd 
(Ala.),  55  So.  627;  Murtha  v.  Howard, 
20  S.  D.  152,  105  N.  W.  100  (construing 
Eev.  Pol.  Code,  §1995). 
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Alabama  Code,  1907,  §462,  recites: 
"At  the  time  of  commencing  such  con- 
test and  of  the  filing  of  the  statement 
in  writing,  the  party  contesting  must 
give  security  for  the  costs  of  such  con- 
test, to  be  filed  and  approved  as  in 
this  article  provided."  Contestant 
handed  his  statement  and  security  to  a 
deputy  clerk,  who  retained  the  state- 
ment but  said  he  would  prefer  the  clerk 
should  pass  upon  and  approve  the  bond. 
Contestant  took  the  bond  away,  had 
additional  sureties  added  thereto  and 
brought  it  back  next  day,  when  the 
clerk  approved  it.  Subsequently  the 
clerk  testified  he  would  have  approved 
it  in  the  form  when  first  presented. 
Both  days  were  within  the  statutory 
time  for  filing  contest.  Assuming  that 
the  withdrawal  of  the  bond  operated  to 
withdraw  the  jurisdiction  once  ac- 
quired, the  refiling  of  the  bond  on  the 
next  day  would  be  a  refiling  of  the 
statement  as  of  that  day.  However, 
the  court  suggests  that  the  filing  of 
insufficient  security  has  been  held  a 
sufficient  jurisdictional  filing  in  analog- 
ous cases,  and  at  most  the  security 
offered  the  first  day  was  insufficient  be- 
cause not  approved  by  the  clerk.  Ex 
parte  Shepherd  (Ala.),  55  So.  627. 

Followed  in  Lowery  v.  Petree  (Ala.), 
57  So.  818. 

31.  Nicholls  r.  Barrick,  27  Colo.  432, 
62  Pac.  202. 

Motion  for  security  for  costs  must 
be  made  before  answer.  Widmayer  m. 
Davis,  231  111.  42,  83  N.  E.  87. 

32.  Kelso  V.  Wright,  110  Iowa  560, 
81  N.  W.  805. 

33.  Balcom  V.  Peacock,  59  Kan.  136, 
52  Pac.  76. 

34.  Moede  v.  Haines,  66  Minn.  419, 
69  N.  W.  216. 
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Condition.  —  The  bond  should  be  conditioned  for  the  payment  of  all 
costs  and  not  in  any  specified  penalty.^^ 

Enforcement.  —  The  proper  practice  is  to  bring  an  action  against  the 
sureties  on  the  bond  and  not  to  render  judgment  against  them  in  the 
contest  proceedings,^*^  except  in  so  far  as  this  is  changed  by  statute.^^ 
Action  on  the  bond  may  be  brought  by  the  parties  entitled  under  the 
statute  to  prosecute  same,  though  the  bond  erroneously  ran  to  the  con- 
testee.^^ 

Q.  Summary  Recount  on  Demand  Therefor.  —  1.  Right  and 
Nature  of  Proceeding.^'*  —  In  some  jurisdictions  there  is  a  proceeding 
for  a  summary  recount  on  demand  therefor  made  directly  to  the  board 
of  canvassers  or  to  a  judge.***  "Where  such  statute  provided  for  ap- 
plication to  the  board  of  canvassers,  it  was  held  that  application  might 
be  to  the  city  council  who  had  power  to  decide  who  was    elected.*^ 

The  duties  of  the  judge  making  such  recount  have  been  held  to  b3 
ministerial  only.*^ 


35.  But  contestee  cannot  complain 
in  the  absence  of  any  showing  that  the 
penalty  specified  in  the  bond  accepted 
by  the  court  was  not  in  fact  sufficient 
to  cover  his  costs.  Nicholls  v.  Barrick, 
27  Colo.  432,  62  Pac.  202.  See  also 
Wilson  V.  Duncan,  114  Ala.  659,  21  So. 
1017. 

36.  Frazier  v.  McWhirter,  121  Ala. 
308,  25  So.  804.  See  also  McWhirter 
V.  Frazier,  129  Ala.  450,   29  So.  445. 

Failure  To  Properly  Approve  and 
File  as  a  Defense. — The  contestant's 
failure  to  have  the  bond  properly  ap- 
proved and  filed  is  no  defense  in  an 
action  thereon  brought  by  one  of  the 
inspectors  appointed  to  conduct  the  re- 
count. The  using  of  the  bond  was  a 
sufficient  delivery  thereof.  Nehring  v. 
Haines,   70   Minn.   233,   72   N.  W.   1061. 

37.  The  practice  as  to  taking  judg- 
ment on  motion  against  the  sureties 
on  the  cost  bond  is  governed  by  the 
section  of  the  statute  relating  partic- 
ularly to  election  contests  (Kirby's 
Dig.,  1904,  §2867).  "If  .  .  .  judg- 
ment shall  be  rendered  against  the  con- 
testant judgment  shall  immediately  be 
rendered  against  him  and  his  securities 
in  the  bond  for  costs  in  favor  of  the 
contestee  or  defendant  in  the  action 
and  the  officers  of  the  court  for  the 
amount  due  them  as  costs,"  and  it  is 
not  necessary  to  give  the  securities  no- 
tice as  is  required  in  the  statutes  where 
security  has  been  given  in  ordinary  ac- 
tions. In  election  contests  the  securi- 
ties are  presumed  to  be  in  court  and 
are  bound  to  take  notice  of  any  pro- 


ceedings which  affect  them."     Mills  v. 
Sanderson,   68   Ark.   130,  56  S.  W.   779. 

38.  Moede  v.  Haines,  66  Minn.  419, 
69  N.  W.  216. 

39.  Eecount  by  order  of  court  as 
means  of  arriving  at  judgment,  see 
supra,  I,  N,  29. 

40.  Mich.— Comp.  Laws,  1897,  §3725; 
Andrews  v.  Judge  of  Probate,  74  Mich. 
278,  41  N.  W.  923,  criticised  a  defective 
statute  of  this  nature.  Nev. — Kev. 
Laws,  1912,  §1513.  N.  J.— Comp.  St., 
1910,  p.  2125,  §159.  W.  Va.— Code, 
1906,  ch.  3,  §87. 

See  also  Goecker  v.  McOsker  (Ind.), 
98  N.  E.  724,  construing  Acts  1909,  p. 
165,  providing  for  preservation  of  bal- 
lots as  reviving  the  right  to  such  re- 
count under  Burns'  St.  (1908),  §§6990, 
6994,  in  cases  where  ballots  and  not 
voting  machines  were  used,  and  pre- 
served as  provided  for. 

Construing  the  New  Jersey  statute 
above  referred  to,  the  court  says  its 
object  is  "to  enable  a  candidate  to 
secure  a  recount  within  10  days  after 
the  election,  where  he  has  reason  to 
believe,  not  that  a  crime  has  been  com- 
mitted, but  as  the  section  declares, 
'that  an  error  has  been  made  in  count- 
ing the  vote,  or  declaring  the  vote.'  " 
In  re  Van  Noort   (N.  J.),   85  Atl.   813. 

41.  Ward  v.  Culver,  144  Mich.  57, 
107  N.  W.  444,  construing  Comp.  Laws, 
§3725. 

42.  In  re  Sheriff  of  Monmouth  Co. 
(N.  J.),  69  Atl.  305,  citing  Kearns  v. 
Edwards  (N.  J.),  28  Atl.  723;  Weeks 
V.  Kip,  64  K  J.  L.  61,  44  Atl.  856. 
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2.  The  Petition.  —  The  statutory  method  of  petitioning  must  be 
followed/^  Unless  the  statute  so  provides  no  reason  for  a  recount  need 
be  assigned.**  Where  the  petition  can  be  brought  only  after  the  board's 
decision  it  must  show  that  such  decision  has  been  made.*^  The  statu- 
tory time  for  filing  is  jurisdictional.*^^ 

3.  Adjournment.  —  Adjournment  by  the  canvassers  without  making 
the  recount  does  not  affect  the  petitioner's  right  thereto.*^ 

4.  Second  Recount.  —  After  one  such  recount  another  cannot  be 
demanded.*^ 

R.  Review  of  Contest  Proceedings.*^  —  1.  Jurisdiction  Generally. 
"Whether  there  is  any  jurisdiction  to  review  a  decision  of  a  contest 
tribunal  depends  upon  the  construction  given  to  the  statute  creating 
the  tribunal,  and  the  constitution  or  statute  conferring  the  appellate 
jurisdiction.  So  where  the  tribunal  is  not  strictly  a  "court"  the  right 
to  review  depends  upon  whether  the  appellate  court  is  given  jurisdic- 
tion of  inferior  tribunals  acting  judicially.*^ 

The  determination  of  the  question  frequently  turns  on  the  nature  of 
the  controversy  as  to  whether  it  is  a  "case  at  law"  or  a  "case  or  con- 
troversy" within  the  meaning  of  the  statutes.^" 


He  is  not,  however,  merely  to  revoke 
the  certificate  issued  by  the  board  and 
refuse  to  give  a  certificate  to  anyone 
because  he  finds  the  vote  a  tie.  In 
such  case  the  former  certificate  remains 
in  force.  Kehoe  v.  Stagmeier,  70  N.  J. 
L.  175,  56  Atl.  252,  affirmed,  71  N.  J.  L. 
342,   59    Atl.    1117. 

43.  McCoy  v.  Boyle,  51  N.  J.  L.  53, 
16  Atl.  15. 

Petition  construed  as  not  asking  for 
a  recount  under  these  provisions,  but 
as  setting  up  grounds  for  contest. 
Goecker  v.  McOsker  (Ind.),  98  N.  E. 
724. 

44.  Hebb  v.  Cayton,  45  W.  Va.  578. 
32  S.  E.  176. 

45.  Andrews  v.  Judge  of  Probate, 
74  Mi»h.  278,  41  K  W.  923. 

45a.  Therefore  the  petition  cannot 
be  amended  after  the  time  has  expired 
and  in  a  manner  which  practically 
amounts  to  filing  a  new  petition.  In  re 
Van   Noort   (N.  J.),  85  Atl.  813. 

46.  Attorney  General  ex  rel.  Gartha 
V.  Campbell,  130  Mich.  283,  89  N.  W. 
950  {following  McKenzie  v.  Board  of 
Canvassers,  70  Mich.  147,  38  N.  W.  11, 
where  canvassers  adjourned  without 
making  the  recount  and  the  court  com- 
pelled the  board  to  reconvene  and  make 
the  recount  more  than  a  month  after 
the  petition  was  filed);  "Wright  v.  Board 
of  County  Comrs.,  27  Nev.  33,  71  Pac. 
145. 


47.  Chenowith  V.  Comrs.,  26  W.  Va. 
230. 

48.  Jurisdiction  of  one  department 
to   review  another,   see  supra,   I,   C. 

49.  Carter  r.  Janes,  96  Ga.  280,  23 
S.  E.  201. 

Under  a  code,  provision  whereby  a 
judgment  of  a  justice  of  the  peace  or 
any  other  tribunal,  board  or  officer  ex- 
ercising judicial  functions,  and  inferior 
to  the  district  court,  may  be  reversed, 
vacated  or  modified  by  the  district 
court,  it  is  clear  decisions  of  a  special 
tribunal  created  to  hear  election  con- 
tests and  consisting  of  the  probate 
judge  and  two  citizens  by  him  ap- 
pointed may  be  reviewed  as  such  court 
acts  judicially,  not  ministerially.  State 
V.    Sheldon,    2    Kan.    322. 

50.  Federal  Courts. — When  the  stat- 
ute providing  for  the  designation  of  a 
county  seat  by  proper  election  pre- 
scribes a  means  of  contesting  such  elec- 
tion before  the  district  court,  such  con- 
test becomes  a  "case  or  controver- 
sy" as  used  in  the  constitution  limit- 
ing the  judicial  power  of  the  United 
States.  As  thus  presented  to  the  dis- 
trict court  of  a  territory  it  becomes 
subject  to  appeal  to  the  supreme  court 
of  that  territory.  Smith  v.  Adams,  130 
U.  S.  167,  9  Sup.  Ct.  566,  32  L.  ed.  895. 

California. — The  code  provision  giv- 
ing a  right  of  appeal  to  the  supreme 
court  is  not  unconstitutional  as  not  be- 
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The  statutes  in  terms  sometimes  give  the  supreme  court  jurisdiction 
of  actions  or  appeals  involving  title  to  ofifice."  Even  in  such  cases  if 
the  only  matter  involved  in  the  appeal  is  the  question  of  costs  the 
supreme  court  will  not  take  jurisdiction.^^ 

2.  Jurisdiction  as  Affected  by  Amount  in  Controversy.  —  Where 
the  subject  of  the  contest  is  a  public  office  the  fees  or  salary  attached 
thereto  may  be  looked  to,  to  determine  whether  the  matter  is  appealable 
as  involving  a  required  amount,^^  and  jurisdiction  has  been  refused  in  a 
county  seat  contest  on  the  ground  that  the  amount  in  controversy  was 
not  determinable.^* 


ing  a  "case  at  law"  of  which  the 
court  is  given  appellate  jurisdiction. 
Lord  V.  Dunster,  79  Cal.  477,  21  Pac. 
865,  reviewing  the  decisions  and  stat- 
ing that  "the  decisions  bearing  upon 
the  question  what  are  special  cases  and 
proceedings  are  incongruous  mixtures  of 
opinion,"  but  following  Knowles  v. 
Yates,  31  Cal.  82. 
Compare  supra,  I,  A,  5. 

51.  Sanders  v.  Lacks,  142  Mo.  255, 
43  S.  W.  653,  citing  State  v.  Eombauer, 
101  Mb.  499,  14  S.  W.  726,  wherein  it 
was  held  that  appeal  lies  in  quo  war- 
ranto. 

Where  this  was  the  law  when  an  in- 
termediate appellate  tribunal  was 
created,  the  jurisdiction  remains  in  the 
supreme  court,  the  statute  creating  the 
new  court  not  specifically  giving  it  jur- 
isdiction. Webster  v.  Gilmore,  91  111, 
324;  Kennedy  v.  Burkholder,  93  111. 
App.  459. 

52.  Hayes'  Election,  214  Pa.  551,  63 
Atl.  974,  explaining  Thomas'  Election, 
198  Pa.  546,  48  Atl.  489. 

Though  an  election  contest  be  not 
appealable  to  the  appellate  court,  an 
appeal  to  that  court  may  be  taken  to 
determine  a  question  as  to  taxation  of 
costs  arising  out  of  such  contest. 
Brueggemann  v.  Young,  128  111.  App. 
200.  , 

But  compare  Jackson  v.  Butler,  38 
Tex.  Civ.  App.  613,  86  S.  W.  772,  where 
the  court  in  determining  that  appeal 
and  not  writ  of  error  was  the  proper 
remedy,  says:  "The  judgment  for  costs 
is  a  part  of  the  judgment  rendered  in 
the  contested  election  controversy  and 
must  be  governed  and  controlled  by 
the  same  rule  of  procedure." 

53.  Compare  supra,  1,  B,  2. 

In  Dryden  v.  Swinburn,  15  W.  Va. 
234,  the  court  took  appellate  jurisdic- 
tion of  a  contest  for  an  office  under  a 
clause   giving   the   court   such  jurisdic- 


tion "in  all  civil  cases,  when  the  mat- 
ter in  controversy,  exclusive  of  costs,  is 
of  greater  value   or  amount  than   $100 

. "   Assuming  that   the  jurisdiction 

applied  only  to  property,  "an  office  is 
a  franchise,  and  as  such  property,  and 
its  value  cannot  depend  upon  whether 
the  law  from  motives  of  public  policy 
forbids  or  permits  its  sale.  .  .  .  Tho 
matter  in  controversy  must  have  a 
value  which  can  be  proved  and  cal- 
culated in  the  ordinary  modes  of  busi- 
ness transactions.  ...  A  contro- 
versy about  an  office  is  capable  of  this 
sort  of  valuation  and  that  too,  whether 
a  salary  be  attached  to  the  office  or  its 
value  arises  from  fees  of  office."  In 
the  case  at  bar  the  record  showed  that 
"it  was  proven  to  the  court"  that  the 
office  was  of  more  than  the  jurisdiction- 
al amount,  but  how  it  was  proved  did 
not  appear. 

Compare  United  States  ex  rel.  Craw- 
ford V.  Addison,  22  How.  (U.  S.)  174, 
16  L.  ed.  304,  where  it  is  held  that  the 
court  had  jurisdiction  in  quo  warranto 
the  amount  in  controversy  being  the 
whole  salary  attached  to  the  office 
though  it  was  payable  in  monthly  in- 
stallments, each  of  which  was  far  be- 
low  the   jurisdictional   amount. 

54.  In  Smith  v.  Adams,  130  U.  S. 
167,  9  Sup.  Ct.  566,  32  L.  ed.  895,  in  a 
case  involving  a  contested  county  seat 
election  in  a  territory,  the  jurisdiction 
of  the  United  States  Supreme  Court 
being  dependent  upon  the  amount  in 
controversy  the  court  refused  to  take 
jurisdiction,  holding  that  the  matter 
was  not  one  in  which  it  could  be 
said  the  subject  of  dispute  was  of  any 
particular  value — the  benefit  or  damage 
could  not  be  estimated.  The  mere  fact 
that  the  county  might  by  the  terms  of 
the  grant  lose  its  title  to  land  deeded 
it  for  county  purposes  by  the  munici- 
pality comprising  the   old  county   seat 
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3.  Method  of  Review.  —  a.  Appeal.  —  Except  as  provided  by 
statute  appeal  does  not  lie  in  contest  proceedings,^^  though  in  some 
jurisdictions  the  general  statutes  relating  to  appeals  are  construed  to 
be  broad  enough  to  cover  election  contests.^^ 

b.  Certiorari.  —  In  the  absence  of  statute  the  review  is  by  cer- 
tiorari,^'' but  certiorari  cannot  be  used  to  relieve  one  from  a  default 


and  that  the  value  of  such  land  ex- 
ceeded the  jurisdictional  amount  would 
not  confer  jurisdiction.  This  condition 
is  "not  a  necessary»consequence  of  the 
election,  .  .  .  but  a  mere  accident 
arising  from  the  voluntary  gift"  of 
the  .land. 

55.  Ark,— Sumpter  v.  Duffie,  80  Ark. 
369,  97  S.  W.  435.  Md.— Handy  v.  Hop- 
kins, 59  Md.  167.  Neb.— Thomas  v. 
Franklin,  42  Neb.  310,  60  N.  W.  568. 
Pa.— Van  Moss'  Election,  219  Pa.  453, 
68  Atl.  1019;  Lyon  V.  Dunn,  196  Pa. 
90,  46  Atl.  384;  Election  Cases,  65  Pa. 
20;  Carpenter's  Case,  14  Pa.  486. 

See  generally  the  title  "Appeals." 
In  Illinois,  §62  of  the  Primary  Elec- 
tion Law  of  1910  provides  for  contests 
in  the  county  court  and  further  pro- 
vides, "the  judgment  of  the  court  shall 
be  final."  This  not  only  does  not 
authorize  an  appeal  but  prohibits  it 
"and  as  an  election  contest  is  a  statu- 
tory proceeding,  not  according  to  the 
course  of  the  common  law,  no  writ  of 
error  would  lie  and  the  judgment  of  the 
county  court  is  not  subject  to  be  re- 
viewed by  a  higher  court."  Cataldo  v. 
Ostiuso,  253  111.  138,  97  N.  E.  286,  fol- 
lowing Saylor  v.  Duel,  236  111.  429,  86 
N.  E.  119,  which  was  a  "local  option" 
contest.  See  also  People  t-.  Haushalter, 
149  111.  App.  399.  To  same  effect  are 
Loomis  t\  Hodson,  224  111.  147,  79  N.  E. 
590,  and  People  v.  Smith,  51  111.  177, 
which  involve  removal  of  county  seats. 
See  also  Moore  v.  Mavfield,  47  III.  167. 

56.  Weakley  i\  Wolf,  148  Ind.  208, 
47  N.  E.  466.  And  see  Gimbel  v.  Green, 
134  Ind.  628,  33  N.  E.  964,  34  N.  E. 
217,  where  such  an  appeal  was  enter- 
tained though  the  jurisdictional  ques- 
tion was  not  raised. 

Nevada.— Under  a  statute  conferring 
original  jurisdiction  on  the  circuit 
court  to  try  election  contests  which 
does  not  in  direct  terms  say  anything 
upon  the  subject  of  new  trials  or  ap- 
peals, these  are  governed  by  the  pro- 
visions of  the  civil  practice  act  relat- 
ing to  procedure  upon  motion  for  new 
trial  and  appeal  in  all  cases  tried  by 
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district  courts.  Lynip  v.  Buckner,  22 
Nev.  426,  41  Pac.  762,  followed  in 
Sweeney  v.  Kersky,  25  Nev.  197,  58 
Pac.  813. 

New  York. — An  order  of  the  appellate 
division  of  the  supreme  court  determin- 
ing finally  a  proceeding  by  mandamus 
to  recount  protested  ballots  presents  a 
question  of  law  and  is  appealable  as  of 
right  to  the  court  of  appeals.  People 
ex  rel.  Feeney  v.  Canvassers,  156  N.  Y. 
36,  50  N.  E.  425. 

In  Pennsylvania,  see  Chase  v.  Miller, 
41  Pa.  403. 

In  West  Virginia,  "under  the  for- 
mer practice  review  by  the  circuit 
court  was  by  writ  of  certiorari  to  the 
decision  of  the  county  court  in  such 
case;  but  this  has  been  changed  by 
statute.  This  makes  no  difference  as 
to  the  question  of  jurisdiction  by  this 
Court.  .  .  .  We  therefore  consider 
it  settled  that  this  court  has  jurisdic- 
tion by  writ  of  error  to  review  the 
final  order  of  a  circuit  court  in  an 
election  contest  for  a  county  or  district 
office  where  it  appears  the  value  of  the 
office  is  greater  than  one  hundred  dol- 
lars." Williamson  v.  Musick,  60  W.  Va. 
59,  53  S.  E.  706,  following  Dryden  v. 
Swinburn,  20  W.  Va.  89;  s.  c,  15  W. 
Va.  234,  and  citing  as  cases  in  which 
the  court  has  taken  jurisdiction  by  writ 
of  error:  Doll  v.  Bender,  55  W.  Va. 
404,  47  S.  E.  293;  Elbon  v.  Hamrick, 
55  W.  Va.  23(5,  46  S.  E.  1029;  Davis  r. 
Brown,  46  W.  Va.  716,  34  S.  E.  839; 
Snodgrass  v.  Wetzel  Co.  Ct.,  44  W.  Va. 
56,  29  S.  E.  1035;  Dial  v.  Hollands- 
worth,  39  W.  Va.  1,  19  S.  E.  557; 
Ealston  v.  Meyer,  34  W.  Va.  737,  12 
S.  E.  783;  Alderson  V.  Comrs.,  32  W. 
Va.  454,  9  S.  E.  863;  Halstead  v.  Kader, 
27  W.  Va.  806. 

57.  Buckland  i\  Goit,  23  Kan.  327; 
Com.  V.  Eamsay,  166  Pa.  642,  31  Atl. 
345. 

See  generally  the  title  "Certiorari." 

It  seems  that  in  the  absence  of  stat- 
ute the  review  would  be  by  writ  of 
certiorari  and  not  by  writ  of  error 
where  the  proceedings  are  purely  statu- 
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where  he  was  given  proper  notice  of  hearing  but  failed  to  attend."'** 

c.  Mandamus.  —  IMandamus  is  a  proper  remedy  to  compel  a  contest 
court  to  take  jurisdiction,''^  or  to  reinstate  after  improper  dismissal."** 
Mandamus  lies  to  compel  the  court  to  take  steps  proper  to  the  pro- 
ceedings, as  compelling  the  filing  of  the  statutory  bond,**^  or  the  sign- 
ing of  a  bill  of  exceptions,''^  qj.  the  setting  of  the  proceedings  for 
trial/3 

d.  Prohihition.  —  Prohibition  is  an  appropriate  remedy  where  the 
jurisdiction  is  questioned,'^*  but  will  be  refused  where  granting  the  writ 
would  serve  no  useful  purpose.''^ 

The  writ  will  not  "be  awarded  to  determine  matters  properly  determin- 
able by  the  court  in  which  the  contest  is  pending,'^''  nor  to  cure  an 
error  in  the  proceedings  that  might  be  corrected  in  the  lower  court," 


tory  and  of  a  character  unknown  to 
the  common  law.  Dryden  v.  Swinburn, 
15  W.  Va.  234.  See  also  Cushwa  v. 
Lamar,    45    W.   Va.    326,   32    S.    E.    10. 

58.  Certiorari  denied  to  review  the 
action  of  a  board  of  aldermen  in  de- 
claring a  contest  closed  where  relator 
had  notice  of  the  meeting  of  the  com- 
mittee to  hear  the  contest  and  failed 
to  attend.  Kelator  had  made  no  at- 
tempt to  get  another  hearing  or  open 
his  default.  People  ex  rel.  Sigelstein 
V.  Woods,  57  N.  Y.  Supp.  715. 

59.  Hill  V.  Superior  Court,  15  Cal. 
App.  307,  114  Pac.  805;  Stafeord  f. 
Mingo  County  Court,  58  W.  Va.  88,  51 
S.  E.  2. 

See  generally  the  title  "Mandamus." 

60.  The  statute  directing  the  hear- 
ing is  mandatory  and  peremptory.  The 
court  had  dismissed  for  a  supposed  mis- 
joinder of  parties  defendant,  the  pro- 
ceedings being  by  electors  under  the 
statute.  They  had  requested  permis- 
sion to  sever  and  file  separate  petitions 
nunc  pro  tunc  against  the  several  de- 
fendants, but  the  court  dismissed  with- 
out any  hearing  on  the  merits.  Rich- 
ardson V.  Farrar,  88  Va.  760,  15  S.  E. 
117. 

61.  Wilson  V.  Duncan,  114  Ala.  659, 
21  So.   1017. 

62.  State  v.  Sheldon,  2  Kan.  322. 

63.  But  where  the  trial  had  been  set 
for  September  11  and  the  return  to  the 
writ  could  not  be  heard  until  Sept.  4th 
the  court  said  it  "would  be  of  no  ap- 
preciable advantage  to  the  petitioner," 
and  refused  the  writ.  Moore  V.  Conley, 
44  Cal.  Dec.  337. 

64.  State  ex  rel.  Funkhouser  v.  Spen- 
cer, 166  Mo,  271,  65  S.  W.  981.     See 


also  State  v.  Reynolds,  190  Mo.  578, 
89  S.  W.  877;  State  v.  Elkin,  130  Mo. 
90,  31  S.  W.  1037,  30  S.  W.  333. 

See  generally  the  title  "Prohibi- 
tion. ' ' 

In  Dudley  V.  Superior  Court,  12  Cal. 
App.  271,  110  Pac.  146,  the  court  says: 
"We  have  disregarded  the  point  made 
by  respondent  as  to  the  adequacy  of 
appeal,  on  account  whereof  prohibition 
will  not  lie.  This  we  have  done  be- 
cause upon  the  rehearing  we  are  not 
agreed  upon  the  question  as  to  an  ap- 
peal in  such  a  contest  affording  a 
speedy  and  adequate  remedy,  and  rest 
the  decision  upon  the  merits  of  the 
petition  as  presented."  The  writ  was 
denied. 

65.  One  not  a  candidate  started  a 
contest.  Petitioner  who  was  the  de- 
feated candidate  intervened  and  moved 
tO'  dismiss  on  ground  that  court  had 
lost  jurisdiction  by  continuing  hearing 
beyond  statutory  time.  The  court  says 
that  if  the  superior  court  has  not  jur- 
isdiction all  petitioner  need  do  is  to 
withdraw  his  intervention.  If  the  court 
has  not  lost  jurisdiction  of  course  pro- 
hibition will  not  ssue.  Gibson  v.  Su- 
perior Court,  139  Cal.  4,   72   Pac.  348. 

66.  State  r.  Hagerman,  193  Mo.  654, 
91  S.  W.  917. 

The  writ  is  not  proper  where  the 
only  inquiry  is  as  to  the  sufficiency 
of  the  notice  of  contest  as  to  the  cause 
of  contest.  State  v.  Hough,  193  Mo. 
615,  91  S.  W.  905,  following  State  v. 
Klein,  116  Mo.  259,  22  S.  W.  693.  See 
also  State  v.  Evans,  184  Mo.  632,  83 
S.  W.  447. 

67.  State  v.  Hough,  193  Mo.  615,  91 
S.  W.  905. 
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or  that  might  be  corrected  by  appropriate  proceedings  for  review."^ 
e.     Certification  for  Advice.  —  A  statute  providing  for  certification 
for  advice  has  been  held  not  to  apply  to  election  contests  where  these 
were  triable  by  a  special  tribunal.*^^ 

4.     Statutory  Method  Must  Be  Followed.  —  Where  the  statute  pro- 
vides for  an  appeal  a  writ  of  error  will  not  lie/*'  nor  will  ceriiorari,^^^ 


68.  Decision  on  change  of  venue  is 
a  mere  error  the  remedy  for  which  is 
appeal.  State  v.  Evans,  184  Mo.  632, 
83   S.   W.  447. 

Misjoinder  of  parties  defendant  does 
not  go  to  the  jurisdiction  of  the  court 
and  cannot  be  considered  on  writ  of 
prohibition.  It  was  claimed  another 
than  contestee  had  received  more  votes 
than  contestant  and  so  should  have  been 
joined.  State  v.  McElhinney,  199  Mo. 
67,  97  S.  W.  159. 

69.  Under  a  statute  designating  the 
supreme  court  justice  "holding  the  cir- 
cuit court  in  and  for  said  county"  as 
the  person  who  shall  summarily  hear 
an  election  contest,  such  is  merely 
designatio  personae.  It  is  not  assigned 
to  him  in  his  judicial  capacity.  At  com- 
mon law  there  was  no  power  to  certify 
matters  to  the  supreme  court  for  its 
advisory  opinion.  The  Practice  Act 
providing  for  such  applies  only  to  cases 
pending  in  the  county  circuit  courts. 
This  court  must  therefore  decline  to 
act."  In  re  Margarum,  55  N.  J.  L.  12, 
25  Atl.  702. 

In  Whaley  v.  Thomason,  41  Tex.  Civ. 
App.  405,  93  S.  W.  212,  the  court  of 
appeals  after  reversing  and  sending 
back  for  trial  refused  to  certify  up  a 
question  as  to  whether  certain  facts 
constituted  a  ground  for  contest  be- 
cause there  were  other  matters  in  the 
petition  on  which  contestant  was  en- 
titled to  a  trial. 

70.  Buckler  v.  Turberville,  17  Tex. 
Civ.  App.  120,  43  S.  W.  810,  followed 
in  Jackson  v.  Butler,  38  Tex.  Civ.  App. 
613,  86  S.  W.  772,  where  the  rule  was 
extended  to  a  writ  of  error  sued  out 
on  an  assessment  of  costs.  "The  judg- 
ment for  costs  is  a  part  of  the  judgment 
rendered  in  the  contested  election  con- 
troversy, and  must  be  governed  and 
controlled  by  the  same  rule  of  pro- 
cedure in  respect  to  appeals." 

Being  purely  a  statutory  proceeding 
unknown  to  the  common  law,  it  is  not 
a  proceeding  in  which  a  writ  of  error 
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is  a  writ  of  right.  Devous  v.  Gallatin 
County,  244  111.  40,  91  N.  E.  102. 

Illinois. — "Neither  directly  or  by  im- 
plication has  any  authority  been  given 
to  file  a  bill  of  review.  The  only  means 
whereby  the  final  judgment  of  the 
county  court  in  such  proceeding  can 
be  reviewed  for  alleged  error,  after 
the  expiration  of  the  term  at 
which  it  is  rendered,  is  by  an 
appeal  to  this  court."  Allerton  v.  Hop- 
kins, 160  111.  448,  43  N.  E.  753,  folloiv- 
ing  Hall  v.  Thode,  75  111.  173,  which 
holds  that  a  writ  of  error  does  not  lie 
since  the  statute  provides  for  an  ap- 
peal. See  also  Holden  v.  Herkimer,  53 
111.  258,  where  the  court  holds  generally 
it  has  not  jurisdiction  to  hear  writs  of 
error  except  where  authorized  by  stat- 
ute. 

Nebraska. — Appeal  and  not  proceed- 
ings in  error  are  the  proper  method  of 
bringing  up  an  election  contest.  It  was 
urged  that  appeal  lies  only  in  equity 
proceedings  and  that  the  contest  is  not 
such.  The  court  takes  the  view  that 
the  act  is  complete  in  itself,  that  it  is 
proper  for  the  legislature  to  provide  for 
review  in  such  proceedings  by  appeal. 
"The  language  used  is  all  of  appeal 
in  its  distinctive  sense."  Mauck  V. 
Brown,  59  Neb.  382,  81  N.  W.  313. 

7Ca.  In  State  v.  Superior  Court 
(Wash.),  129  Pac.  83,  it  was  contended 
that  certiorari  would  lie  because  the 
statutory  remedy  by  appeal  would  not 
be  adequate,  since  the  contestee  would 
hold  the  office  some  months  before  the 
appeal  could  be  heard.  But  the  court 
says  that  to  so  decide  would  in  effect 
"repeal  the  statute  and  declare  a  pol- 
icy contrary  to  that  expressly  declared 
by  the  legislature."  Distinguishing 
State  V.  Tallman,  24  "Wash.  426,  64  Pac. 
759;  State  v.  Superior  Court,  46  Wash. 
616,  91  Pac.  4,  23  Am.  St.  Eep.  948, 
12  L.  E.  A.  (N.  S.)  1010,  13  Ann.  Cas. 
870,  as  being  cases  in  which  the  term 
of  office  would  have  expired  before  an 
appeal  could  be  heard,  and  as  being 
proceedings  in  the  nature  of  quo  war- 
ranto. 
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but  there  is  a  conflict  as  to  motion  for  new  trialJ^ 

5.  Stay  of  Proceedings  Pending  Review.  —  a.  On  Appeal. — 
"Whether  an  appeal  will  operate  as  a  stay  depends  upon  the  statutes 
governing  contests  and  the  practice  on  appeals  in  other  cases/^  Clearly 
when  operating  as  a  stay  the  effect  is  only  to  preserve  the  status  exist- 
ing at  the  time  of  appeal/^ 

Appeal  in  quo  warranto  has  been  held  not  to  stay  the  right  of  the  suc- 
cessful relator  to  enter  upon  the  office.^*    But  where  incumbent  sues 


71.  The  remedy  is  by  appeal.  Mo- 
tion for  a  new  trial  is  not  proper  as 
the  statute  does  not  provide  therefor. 
Packard  v.  Craig,  114  Cal.  95,  45  Pac. 
1033,  following  Casgrave  r.  Howland,  24 
Cal.  457;  Dorsey  v.  Barry,  24  Cal.  449. 

Contra,  Aven  v.  "Wilson,  61  Ark.  287, 
32  S.  W.  1074. 

72.  California.  —  Appeal  from  the 
judgment  accompanied  by  bond  Stays 
the  execution  of  the  judgment.  "It 
might  be  a  wise  provision  of  the  law 
to  declare  that  in  such  contests  the 
successful  party  shall  by  virtue  of  the 
judgment  of  the  trial  court  be  im- 
mediately let  into  possession  of  the  of- 
fice. In  some  states  will  be  found  that 
or  similar  provisions.  There  is  none 
such  upon  our  own  books,  and  in  the 
present  condition  of  the  law  it  must 
be  held  that  the  perfecting  of  the  ap- 
peal by  the  party  aggrieved,  ipso  faclo^ 
operates  as  a  Supersedeas."  Day  v. 
Gunning,   125   Cal.   527,   58   Pac.   172. 

Connecticut. — A  mandate  ordering  the 
defeated  party  to  turn  over  the  books 
and  appurtenances  of  the  office  is  in 
effect  an  execution  which  is  stayed  on 
appeal  the  same  as  on  appeals  from 
other  judgments  of  the  court.  Grelle 
V.  Pinney,  62  Conn.  478,  26  Atl.  1106. 

Kansas.— That  a  review  of  the  judg- 
ment is  being  sought  does  not  obstruct 
the  legal  consequences  thereof  where  its 
execution  has  not  been  stayed.  State 
17.  Lawrence,  76  Kan.  940,  92  Pac.  1131. 

Missouri. — Where  the  statute  pro- 
viding for  an  appeal  in  election  con- 
tests only  provides  for  a  supersedeas  as 
to  costs,  pending  the  appeal  the  trial 
court  may  enforce  the  judgment  of 
ouster.  State  v.  Woodson,  128  Mo.  497, 
31  S.  W.  105. 

Oklahoma. — Following  the  rule  laid 
down  in  In  re  Epley,  10  Okla.  631,  64 
Pac.  18,  that  in  those  cases  not  men- 
tioned in  the  statute  where  supersedeas 
shall   issue   on   giving   bond,   the   trial 


court  may  in  its  discretion  allow  super- 
sedeas upon  such  conditions  as  may  be 
for  the  protection  of  all  the  parties, 
the  court  in  Palmer  v.  Harris,  23  Okla. 
500,  101  Pac.  852,  upheld  the  trial 
court  in  granting  a  supersedeas  in  an 
election  contest  after  pronouncing  judg- 
ment of  ouster. 

South  Dakota.  —  "When  the  only 
question  involved  in  a  suit  and  deter- 
mined by  the  court  is  the  right  to  hold 
an  office,  its  judgment  is  self-executing 
except  so  far  as  the  question  of  costs 
is  concerned,  and  its  force  and  effect  is 
neither  stayed,  suspended  nor  obstructed 
by  an  appeal  therefrom."  Fylpaa  v. 
Brown,  6  S.  D.  634,  62  N.  W.  962. 

In  Washington,  "§4956,  Eem.  &  Bal. 
Code,  relating  to  election  contests,  pro- 
vides that  'either  party,  feeling  him- 
self aggrieved  by  the  judgment  of  said 
court  may  appeal  therefrom  to  the  Su- 
preme Court,  as  in  other  cases  of  ap- 
peal thereto.'  The  next  section  pro- 
vides that  'whenever  an  election  shall 
be  annulled  and  set  aside  by  the  judg- 
ment of  the  superior  court,  when  no  ap- 
peal has  been  taken  therefrom  within 
ten  days,  such  certificate  or  commission, 
if  any  have  been  issued,  shall  be  there- 
by rendered  void.'  "  The  effect  of  this 
last  section  is  merely  to  limit  the  time 
of  appeal  and  does  not  mean  that  an 
appeal  shall  of  itself  operate  as  a  stay. 
State  ex  rel.  Davis  v.  Superior  Court, 
62  Wash.  166,  113  Pac.  277. 

73.  So  where  the  statute  declares 
that  if  no  appeal  be  taken,  in  con- 
tested election  cases,  within  ten  days 
the  official  evidence  of  title  shall  be 
invalidated  and  annulled;  a  subsequent 
appeal  could  not  restore  it  to  its  orig- 
inal status.  Wilson  v.  Fisher,  148  Cal. 
13,  82  Pac.  421. 

74.  Nor  does  his  so  doing  in  any 
manner  affect  his  rights  upon  the  ap- 
peal. People  V.  Campbell,  138  Cal.  11, 
70  Pac.  918. 
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out  a  writ  of  error  and  gives  bond  the  relator  must  look  to  that  and 
cannot  have  mandamus  to  induct  him  into  office  instanter.^^ 

b.  On  Certiorari,  —  A  certiorari  has  been  held  to  operate  as  a  stay 
against  taking  possession  under  a  new  commission  issued/*' 

6.  Procedure  on  Appeal.  —  a.  General  Bules  Apply  in  Absence  of 
Statute.  —  Appeals  in  contest  cases  are,  in  the  absence  of  express  rules, 
governed  by  the    procedure    which    obtains    in    ordinary    appeals." 

b.  Time  To  Appeal.  —  An  appeal  in  an  election  contest  case  must 
be  prosecuted  within  the  statutory  time.'^  The  statutory  time  may 
differ  from  that  prescribed  in  actions  to  try  title.^^  The  trial  judge 
may  not  extend  the  time.^'' 


75.  "On  a  mandamus  a  superior 
court  will  never  direct  in  what  manner 
the  discretion  of  an  inferior  tribunal 
shall  be  exercised;  but  they  will  in  a 
proper  case  require  the  inferior  court 
to  decide.  It  has  been  repeatedly  de- 
clared by  this  court  that  it  will  not 
by  mandamus  direct  a  judge  as  to  the 
exercise  of  his  discretion,  but  it  will 
require  him  to  act.  A  mandamus  is  a 
remedy  where  there  is  no  other  appro- 
priate relief,  and  it  is  only  resorted 
to  on  extraordinary  occasions.  The 
writ  of  error  is  a  common  law  suit, 
and  is  almost  as  old  as  the  common  law 
itself.  This  writ  to  operate  as  a  super- 
sedeas must  be  issued  within  ten  days 
after  the  rendition  of  the  judgment, 
and  on  security  being  given  for  a  sum 
exceeding  the  amount  of  the  judg- 
ment." On  quo  warranto  the  incumbent 
was  declared  not  elected  to  the  office 
in  dispute.  Incumbent  sued  out  a  writ 
of   error  and   gave  bond.     His  contest- 

.  ant  prayed  for  mandamus  alleging  that 
before  the  writ  of  error  could  be  heard 
the  term  of  office  would  expire.  But 
the  court  applying  the  rules  quoted 
held  that  writ  of  error  was  the  appro- 
priate remedy  and  for  any  damage  con- 
testant must  look  to  his  bond.  "A 
writ  of  error  returnable  instanter  would 
give  more  speedy  relief  and  might  he 
more  satisfactory  but  we  must  admin- 
ister the  law  as  we  find  it."  United 
States  ex  rel.  Crawford  v.  Addison,  22 
How.  (U.  S.)  174,  16  L.  ed.  304. 

76.  In  Ewing  t\  Thompson,  43  Pa. 
372,  the  court  said:  "His  position  is 
like  that  of  a  party  who  has  an  execu- 
tion in  his  hands  not  delivered  to  the 
officer  when  the  writ  (of  certiorari) 
comes  and  stays  his  further  proceed- 
ings.    His   title   to    the   commission    is 
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not  taken  away  but  his  right  to  pro- 
ceed under  it  is  suspended  until  the  fin- 
nal  decision  under  the  revisory  writ." 
Compare  Barber's  Contested  Election, 
86  Pa.  392.  The  right  of  the  governor 
to  issue  the  new  certificate  is  now  reg- 
ulated by  statute.  See  Purdon's  Dig., 
p.  1394,   §374. 

77.  Brumbaeh  v.  McAuley  (Mo. 
App.),  68  S.  W.  240. 

See  the  title  "Appeals." 

So  the  appeal  was  dismissed  where 
nothing  appeared  to  have  been  done 
formally  in  demanding  or  filing  an  ap- 
peal in  the  circuit  court.  Cleary  V. 
Kendall,  53  N".  J.  L.  130,  20  Atl.  747. 

78.  Strong  V.  Jones,  101  Ky.  652, 
42  S.  W.  752,  43  S.  W.  704. 

In  South  Dakota,  under  Comp.  Laws, 
§1498,  appeals  in  contest  cases  must  be 
taken  within  sixty  days  after  entry  of 
final  judgment.  Assuming  that  a  mo- 
tion for  a  new  trial  is  authorized  by 
the  statute  still  the  appeal  must  be 
taken  within  sixty  days  after  the  order 
granting  or  denying  the  motion  for  a 
new  trial.  Murray  V.  Whitmore,  9  S.  D. 
28S,  68  N.  W.  745. 

79.  Statutes  giving  right  to  appeal 
in  statutory  contests  and  right  to  ap- 
peal in  actions  to  try  title  to  office  are 
not  in  conflict  because  prescribing  dif- 
ferent times  to  appeal.  The  statute 
relating  to  contests  applies  to  that  only. 
The  one  relating  to  trials  of  title  to 
office  has  reference  to  direct  proceed- 
ings in  the  name  of  the  state  to  oust 
incumbents.  Duson  v.  Thompson,  32 
La.  Ann.  861,  following  Lanier  v.  Gal- 
latas,  13  La.  Ann.  175;  Auld  V.  Walton, 
12  La.  Ann.  825. 

80.  Wilson  V.  Arnot,  2  Cal.  App.  570, 
84  Pac.  293,  construing  Cal.  Code  Civ. 
Proc.  §1127. 
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c.  Notice  of  Appeal.  —  Probably  the  notice  should  be  in  writing 
where  the  appeal  is  from  an  inferior  statutory  contest  court.**^ 

d.  Bond.  —  Unless  expressly  required  by  statute  an  appeal  bond 
need  not  be  filed."  Where  the  practice  requires  the  filing  of  a  bond, 
failure  to  so  file  is  jurisdictional  as  in  other  appeals.^^  After  dis- 
missal of  appeal  for  want  of  a  proper  bond  it  has  been  held  that  a 
new  bond  cannot  be  filed,**  but  the  practice  of  amending  defective  bonds 
has  been  sanctioned.^'^ 

Form  and  Recitals.  —  A  bond  without  a  penalty  is  fatally  defective.^*' 
The  amount  of  the  bond  is  fixed  by  the  court  under  a  statute  giving 
such  power  in  ordinary  appeals."  The  bond  must  be  conditioned  as 
prescribed  by  statute.**^     Mere  clerical  errors  will  be  disregarded.*® 

e.  Docketing  Appeal.  —  Under  statutes  providing  for  speedy  trial 
on  appeal  the  appellate  court  may  docket  the  appeal  without  reference 
to  the  rules  obtaining  in  ordinary  cases.®*^ 


81.  In  Mcintosh  v.  Livingston,  41 
Iowa  219,  it  was  held  that  the  giving 
of  an  oral  notice,  which  was  entered 
in  the  record,  was  sufficient  where  it 
was  recognized  by  the  other  part}-,  and 
an  agreement  was  made  as  to  the  cus- 
tody of  the  ballot  box  and  ballots  pend- 
ing the  appeal.  The  court  suggests 
that  such  a  notice  would  seem  to  be  in- 
sufficient, by  analogy  to  the  notice  re- 
quired on  appeals  from  a  justice  of  the 
peace. 

82.  Mentzer  v.  Davis,  109  Iowa  528, 
80  N.  W.  557. 

See  generally  the  title  "Appeal 
Bonds. ' ' 

83.  Patterson  v.  Davis,  114  Ky.  77, 
70  S.  W.  47;  Pearson  v.  Wilson,  57 
Miss.  848. 

Dismissal  refused  where  appeal  bond 
was  filed  prior  to  transcript  but  both 
within  the  time  specified  by  statute. 
Stewart  v.  Eose,  113  Ky.  502,  68  S.  W. 
465. 

84.  Barnett  v.  Gilmore,  33  Ind.  199. 

85.  In  Galloway  r.  Bradburn,  119 
Ky.  49,  82  S.  W.  1013.  Though  the 
provision  of  the  Code  providing  for 
amendments  of  "a  bond  provided  for 
by  this  Code"  does  not  apply,  the 
court  may  permit  the  amendment  under 
the  broad  general  power  given  by  an- 
other section  of  the  code  to  amend  in 
the  furtherance  of  justice,  the  words 
of  that  section  "a  mistake  in  any 
other  respect"  being  very  comprehen- 
sive. 

86.  Barnett  v.  Gilmore,  33  Ind.  199. 

87.  Sweeney  v.  Karsky,  25  Nev.  197, 
58  Pac.  813. 


88.  Under  a  statute  requiring  a  bond 
(Ky.  St.,  1903,  §1596,  subsec.  12)  "con- 
ditioned for  the  payment  of  all  costs 
and  damages  the  other  party  may  sus- 
tain by  reason  of  the  appeal,"  a  bond 
is  not  sufficient  which  is  conditioned 
"that  the  appellant  will  pay  to  ap- 
pellee all  costs  and  damages  that  may 
be  adjudged  against  the  appellant  on 
the  appeal  and  also  that  they  will  sat- 
isfy and  perform  said  judgment  above 
stated  in  the  event  that  it  should  be 
affirmed,  and  any  judgment  or  order 
which  the  court  of  appeals  may  render 
or  order  to  be  rendered  by  the  in- 
ferior court,  not  exceeding  in  amount 
or  value  the  judgment  aforesaid."  No 
"damages  can  be  adjudged  against" 
appellant  on  the  appeal  and  the  surety 
is  made  liable  for  nothing  more  than 
that  appellant  will  surrender  the  office 
to  appellee  in  the  event  the  judgment 
is  affirmed.  Galloway  v.  Bradburn,  119 
Ky.  49,  82  S.  W.  1013. 

The  bond  need  not  mention  all  the 
appellants  nor  need  all  sign  it.  Keller 
r.  Ferguson,  24  Ky.  L.  Eep.  2012,  73  S. 
W.  785. 

89.  In  describing  the  judgment  ap- 
pealed from  the  bond  recited  a  day 
other  than  that  on  which  the  election 
actually  took  place,  but  the  law  fixing 
the  time  of  elections  as  well  as  other 
recitals  in  the  bond  "conclusively 
show"  this  was  "a  mere  clerical  er- 
ror." The  proceeding  was  an  action 
on  the  bond.  Sweeney  v.  Karsky,  25 
Nev.  197,  58  Pac.  813. 

90.  Under  a  statute  reading  (Acts 
1900,  p.  40):  "In  the  court  of  appeals 
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f.  What  Decisions  Are  Beviewahle.  —  The  rule  that  an  appeal  can 
only  be  from  a  final  order  applies  to  election  contests.^^  Within  this 
rule  there  must  be  something  more  than  a  mere  finding  of  the  con- 
test court  without  any  judgment,  order  or  decision  ;''2  but  where  the 
decision  has  been  duly  announced  it  is  not  necessary  to  have  a  formal 
entry  of  a  judgment.^^ 

Mere  discretionary  orders  of  the  contest  court  will  not  be  reviewed.^* 
Contest  court  rulings  not  carried  into  intermediate  court  will  not  be 
considered  on  appeal  therefrom.^^ 

Questions  of  law  are  reviewable  without  motion  for  new  trial  where 
the  evidence  upon  which  they  arise  is  in  the  record.**^ 

g.  Beview  of  Questions  of  Fact.  —  As  in  other  appeals,  except  where 
a  trial  de  novo  is  provided  for,  the  appellate  court  will  not  review 
questions  of  fact  if  the  evidence  is  conflicting.^^    W'ithin  this  rule,  the 


the  case  shall  be  heard  and  determined 
as  speedily  as  possible  and  shall  have 
precedence  over  all  other  cases,"  the 
court  is  authorized  to  docket  and  ad- 
vance such  cases  whenever  filed,  if  in 
session  when  such  motion  is  made  with- 
out regard  to  the  time  at  which  the 
transcript  is  filed  in  the  clerk's  office. 
Graham  v.  Graham,  113  Ky.  743,  67 
S.  W.  1004. 

91.  Turner  v.  Hamilton,  10  Wyo. 
177,  67  Pac.  1117. 

South  Dakota. — Comp.  Laws,  §§1497, 
1498,  provides  as  to  election  contests 
that  appeals  from  "any  final  judgment 
or  decision  of  the  circuit  court  or  judge 
thereof  shall  be  taken  in  the  manner 
provided  for  in  the  Code  of  Civil  Pro- 
cedure" and  "that  appeals  to  the  su- 
preme court  in  contests  under  the 
provisions  of  this  act  must  be 
taken  within  sixty  days  after  the 
entry  of  final  judgment.  .  .  .  The 
language  of  the  statute  is  plain  and  un- 
mistakable. It  does  not  permit  in- 
dependent appeals  from  any  interlocu- 
tory orders."  So  an  appeal  from  an 
order  vacating  a  judgment  by  default 
was  dismissed.  Jensen  v.  Petty,  14  S. 
D.    434,    85   N.   W.   923. 

In  Connecticut,  the  practice  being 
for  the  court  to  hear  testimony  and 
then  upon  deciding  that  a  prima  facie 
case  has  been  made,  he  orders  the  bal- 
lot boxes  opened  and  a  recount  made, 
his  order  or  ruling  thereupon  "cannot 
ordinarily  be  reviewed;  for  when  once 
the  ballot  boxes  are  opened  and  the 
ballots  counted,  the  legality  of  the  re- 
sult depends  upon  the  count  of  the 
ballots,  and  all  interlocutory  questions 
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become     unimportant."       Donovan     v. 
Davis,  85  Conn.  394. 

92.  "While  the  statutes  provide 
that  an  appeal  may  be  taken  from  any 
decision  of  the  board,  it  has  uniformly 
been  held  that  the  same  must  be  final 
in  its  nature,  and  that  it  must  put  an 
end  to  the  proceedings  before  that 
tribunal."  Summe  f.  Brown,  165  Ind. 
490,  76  N.  E.  99. 

93.  In  contested  road  election  cases 
the  decision  of  the  board  of  commis- 
sioners that  the  election  has  failed  to 
carry  in  favor  of  the  road  is  its  "final 
judgment"  within  the  rule  as  to  ap- 
peals from  final  judgments.  Strebin  v. 
Lavengood,  163  Ind.  478,  71  N.  E.  494. 

A  notice  of  appeal  is  not  prematurely 
given  where  it  appears  that  the  court 
of  contest  has  announced  its  decision 
though  the  same  has  not  been  reduced 
to  writing  and  filed  with  the  proper 
authorities.  Mentzer  v.  Davis,  109  Iowa 
528,  80  N.  W.  557. 

94.  Question  of  permitting  contin- 
uance in  giving  permission  to  amend 
petition  is  one  of  discretion  for  the 
trial  court  and  will  not  be  reviewed 
unless  manifestly  abused.  Widmaj'er  v. 
Davis,  231  111.  42,  83  N.  E.  87. 

95.  Turnipseed  V.  Jones,  101  Ala. 
593,  14  So.  377. 

See  the  title  "Appeals." 

96.  Phelps  V.  Schroder,  26  Ohio  St. 
549. 

97.  Vigil  V.  Garcia,  36  Colo.  430,  87 
Pac.  543. 

"It  will,  as  in  a  law  case,  adopt  the 
findings  of  the  trier  or  triers  of  the 
issues  of  fact  when  there  is  any  sub- 
stantial evidence  in  support."    Donnell 
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question  as  to  who  received  the  largest  number  of  votes  is  a  question 
of  faet,"^  as  is  the  decision  of  the  lower  court  as  to  the  identity  of  the 
ballots  before  it."^ 

h.  Trial  De  Novo  on  Appeal.  —  Generally  the  proceedings  in  the 
appellate  court  are  strictly  in  the  nature  of  a  review  on  the  matter 
appearing  in  the  record  just  as  reviews  in  other  proceedings,^  but  in 


V.  Lee,  101  Mo.  App.  191,  73  S.  W. 
997.  Compare  Windes  v.  Nelson,  159 
Mo.  51,  60  S.  W.  129,  where  the  court 
says  this  rule  of  practice  will  not  be 
permitted  to  stand  in  the  way  of  dis- 
covering  and   denouncing   a  fraud. 

New  Jersey  Elections  Laws,  1898 
(P.  L.,  p.  315),  §175,  recognized  an  ap- 
peal "for  error  of  law  only."  The 
finding  of  the  circuit  court  is  there- 
fore final  as  to  facts  if  there  be  any 
evidence  to  support  it.  Somers  v.  Steel- 
man,  77  N.  J.  L.  119,  71  Atl.  119. 

98.  Sheehan  v.  Mayor,  etc.  of  City 
of  Manchester,  74  N.  H.  445,  68  Atl. 
872. 

99.  Hannah  v.  Green,  143  Cal.  19, 
76  Pac.  70S;  Attorney-General  ex  rel. 
Garthe  v.  Campbell,  132  Mich.  82,  92 
N.  W.  787.  See  also  Chatham  v. 
Mansfield,  1  Cal.  App.  298,  82  Pac.  343, 
where  the  court  followed  the  rule  but 
found  that  the  evidence  did  not  war- 
rant the  trial  court's  conclusion.  To 
same  effect,  De  Long  f.  Brown,  113 
Iowa  370,  85  N.  W.  624;  Mcintosh  v. 
Livingston,  41  Iowa  219. 

Application  of  Rules  of  Law  to  the 
Particular  Ballots  Is  Not  Reviewable. 
When  an  appeal  lies  to  the  supreme 
court  only  from  the  special  tribunal 
trying  a  contested  election  of  a  judge 
required  to  be  learned  in  the  law,  "if 
the  trial  and  determination  of  such  elec- 
tion contest  shall  involve  the  true  con- 
struction of  any  provision  of  the  con- 
stitution, or  if  the  decision  shall 
depend  on  any  question  arising  upon 
the  constitution,"  this  court  is  author- 
ized to  review  only  the  soundness  of 
the  law  as  declared  by  the  court  below 
to  have  been  their  guide  in  reaching  a 
decision.  Whether  the  rules  laid  down 
were  applied  correctly  to  the  case  of 
particular  votes  raises  merely  questions 
of  fact.  These  are  not  subject  to  re- 
View  any  more  than  findings  of  facts  of 
a  jury,  master  or  court  in  ordinary 
appeals.  Lyon  v.  Dunn,  196  Pa.  90,  46 
Atl.  384. 

Whether  Certain  Marks  Are  for  Iden- 
tification Is  Question  of  Fact. — So  held 


in  Iowa  prior  to  the  amendment  of  the 
code  giving  a  trial  de  novo  in  the  su- 
preme court.  Voorhees  v.  Arnold,  108 
Iowa  77,  78  N.  W.  795.  See  also  Spur- 
rier V.  McLennan,  115  Iowa  461,  88 
N.  W.  1062;  Kelso  V.  Wright,  110  Iowa 
560,  81  N.  W.  805. 

Contra.  —  The  rule  in  Packard  v. 
Craig,  114  Cal.  95,  45  Pac.  1033,  that 
Code  Civ.  Proc.  §939,  subdiv.  1,  pro- 
viding that  an  exception  to  the  de- 
cision on  the  ground  that  it  is  not  sup- 
ported by  the  evidence  cannot  be  re- 
viewed on  appeal  from  the  judgment 
taken  more  than  sixty  days  after  its 
rendition,  applies  to  appeals  in  elec- 
tion contests,  is  not  to  be  extended  to 
include  the  question  whether  the  court 
erred  in  refusing  to  admit  and  take 
into  consideration  certain  ballots  and  in 
admitting  and  taking  into  consideration 
certain  other  ballots.  These  are  ques- 
tions of  law.  McCarthy  v.  Wilson,  146 
Cal.  323,  82  Pac.  243. 

1.  Edwards  v.  Logan,  24  Ky.  L.  Eep. 
678,  69  S.  W.  800;  Van  Winkle  v.  Crab- 
tree,  34  Ore.  462,  56  Pac.  74,  55  Pac. 
831.  See  also  Breding  v.  Williams,  33 
Ore.  391,  54  Pac.  206;  Hughes  v.  Hol- 
man,  23  Ore.  481,  32  Pac.  298;  Fenton 
V.  Scott,  17  Ore.  189,  20  Pac.  95;  Hart- 
man  V.  Young,  17  Ore.  150,  20  Pac. 
17. 

"The  proceeding  in  this  court  is  one 
in  error.  The  facts  cannot  be  retried 
here.  Disputed  evidence  cannot  be 
weighed  at  all  and  if  an  attempt  were 
made  to  do  so  the  most  enlightening 
piece  of  information  the  contest  court 
received — that  afforded  by  an  inspection 
of  the  bag  and  its  contents — is  un- 
available." The  question  was  as  to 
whether  ballots  had  been  tampered 
with.  Moorhead  V.  Arnold,  73  Kan. 
132,  84  Pac.   742. 

Assuming  that  the  court  had  juris- 
diction to  review  the  decision  of  the 
district  court  dismissing  a  petition  to 
annul  a  nomination  under  the  corrupt 
practices  acts,  the  jurisdiction  "is  not 
that  of  a  trial  court."  Harrison  V. 
Nimocks  (Minn.),  137  N.  W.  972. 
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some  jurisdictions  a  trial  de  novo  is  provided  for  by  statute  or  con- 
stitution.- And  in  some  jurisdictions  even  without  any  such  direct 
provision  a  trial  de  novo  is  had  because  the  proceedings  are  as  in 
chancery.^ 

New  Issues  on  Trial  De  Novo.  —In  Nebraska  where  the  appeal  is  first 
taken  from  the  county  court  and  there  tried  de  novo  it  has  been  held 
that  new  pleadings  are  not  required,^  and  that  the  issues  must  be 
confined  to  those  tried  in  the  county  court.^ 

i.  Inconsistent  Position.  —  As  in  other  appeals  the  parties  cannot 
take  a  position  on  appeal  inconsistent  with  that  urged  before  the  con- 
test court.** 


2.  Williams  V.  Buchanan,  86  Ark. 
259,  110  S.  W.  1024.  And  see  second 
preceding  note. 

In  West  Virginia  a  constitutional 
provision  in  relation  to  county  courts 
reads:  "They  shall  in  all  cases  of  con- 
test, judge  of  the  election,  qualifica- 
tions and  return  of  their  own  members, 
and  of  all  county  and  district  officers, 
subject  to  such  regulations,  by  appeal 
or  otherwise,  as  may  be  prescribed  by 
law."  A  statute  providing  for  a  trial 
de  7WV0  by  the  circuit  court  is  not  un- 
constitutional. It  does  not  take  away 
the  jurisdiction  of  the  county  court  but 
"simply  provides  for  regulation  by  ap- 
peal to  the  circuit  court  and  trial 
de  novo.  .  .  .  The  words  of  the 
constitutional  provision  are  very  broad, 
permitting  such  regulation  by  appeal  or 
otherwise,  as  may  be  prescribed  by 
law."  Williamson  v.  Musick,  60  W. 
Va.  59,  53  S.  E.  706. 

3.  Bartlett  v.  Mclntire,  108  Me.  161, 
79  Atl.  525. 

Iowa  Code,  §1222,  as  amended  by 
adding  thereto  the  words  "The  court 
shall  hear  the  appeal  in  equity  and 
determine  all  questions  arising  in  the 
case,"  does  not  merely  eliminate  a  jury 
trial  but  "changes  the  proceedings  from 
ordinary  to  equitable  by  specifically  re- 
quiring that  the  hearing  shall  be  in 
equity.  And  having  been  so  heard  in 
the  trial  court  the  cause  must  be  heard 
anew  in  this  court.  The  amendment 
then  but  recently  enacted  appears  to 
have  been  overlooked  in  Spurrier  t\ 
MeLennon,  115  Iowa  461."  Murphy  v. 
Lentz,  131  Iowa  328,  108  N.  W.  530. 

In  Brown  i\  Crosson,  115  Iowa  256, 
88  N.  W.  366,  the  court  says:  "Both 
the  district  court  and  this  court  try 
the   case   anew,   and  neither  is  in  any 

Vol.  VIH 


manner  bound  by  the  proceedings  had 
before  the  statutory  court  of  contest." 
Tennessee. — ' '  The  practice  in  this 
state  has  been  followed  in  a  number 
of  cases  and  laid  down  in  the  case  of 
Moore  i:  Sharp,  98  Tenn.  493,  41  S.  W. 
587,  that  a  contest  over  the  election 
of  a  sheriff  is  to  be  tried  in  this  court 
as  an  equity  case  de  novo,  where  the 
findings  of  the  circuit  judge  on  ques- 
tions of  fact  are  not  conclusive." 
Shields  v.  McMahan,  112  Tenn.  1,  81 
S.  W.  597.  See  also  Staples  v.  Brown, 
113  Tenn.  639,  85  S.  W.  254. 

4.  Griffith  v.  Bonawitz,  73  Neb.  622, 
103  N.  W.  327. 

5.  Alleged  irregularities  in  a  certain 
precinct  were  first  called  in  question 
by  contestee  in  his  answer.  At  his  re- 
quest the  paragraph  containing  such 
was  stricken.  Thereupon  contestant 
amended  his  complaint  alleging  a  mis- 
take in  canvassing  the  vote  of  such 
precinct.  Therefore  on  the  appeal  to 
the  district  court  contestee  had  no  aver- 
ments in  the  pleadings  of  anything  im- 
prooer  as  against  his  candidacy  in  said 
precinct.  Spurgin  V,  Thompson,  37  Neb. 
39,  55  N.  W.  297. 

6.  Where  the  constitutionality  of  a 
statute  providing  for  an  election  to  de- 
termine a  school  tax  is  questioned  by 
plaintiffs  who  were  sustained  in  the 
lower  court  they  cannot  question  de- 
fendant's right  to  appeal  from  such  de- 
cision on  the  ground  that  the  matter 
is  one  involving  validity  of  an  election. 
Folse  V.  Police  Jury,  125  La.  603,  51 
So.  658. 

Matters  which  have  been  alleged  in 
the  pleadings  but  have  been  stricken 
out  voluntarily  by  the  parties  will  not 
be  considered  by  the  supreme  court. 
Spurgin  i\  Thompson,  37  Neb.  39,  55 
N.  W.  297. 
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j.  Objections.  —  The  rule  obtains  in  contest  matters  that  nothing 
can  be  urged  on  appeal  which  was  not  raised  in  the  court  below.^  So 
if  contestee  does  not  object  to  the  failure  of  contestant  to  furnish  a  list 
of  illegal  voters,  he  will  be  held  to  have  waived  the  same,*  and  he 
cannot  on  appeal  first  raise  the  question  of  the  sufficiency  of  the  state- 
ment,^ or  the  ruling  of  the  trial  court  requiring  him  to  answer  au 
amendment.^*^ 

Where  an  intermediate  appeal  is  provided  for,  irregularities  in  per- 
fecting the  same  cannot  be  raised  for  the  first  time  on  appeal  from 
the  decision  of  such  intermediate  court." 

Evidence  below  must  "be  objected  to  as  in  other  cases.^-  So  the  illegal- 
ity of  particular  ballots  must  be  raised  below,^^  as  must  the  question 
of  sufficiency  of  the  proof  of  preservation  of  ballots.^* 

k.  Exceptions.  —  The  necessity  of  taking  exceptions  is  largely  gov- 
erned by  the  rules  applicable  in  other  appeals.^^  But  a  more  liberal 
rule  obtains  in  some  jurisdictions.^**    And  the  appeal  is  also  treated  in 


7.  Dennis  v.  Caughlin,  22  Nev,  447, 
41  Pac.  768;  Wright  v.  State  Board  of 
Canvassers,  76  S.  C.  574,  57  S.  E.  536. 

Where  contestee  withdraws  his  an- 
swer and  enters  special  pleas  that  he 
has  resigned  the  office  and  so  cannot 
surrender  it,  which  pleas  being  over- 
ruled he  withdraws  and  suffers  default, 
he  cannot  on  appeal  question  anything 
but  the  court's  ruling  on  his  pleas,  and 
assuming  that  the  court  could  not  there- 
upon find  contestant  elected  to  the  of- 
fice contestee  cannot  raise  this  question 
for  the  first  time  on  appeal.  Davis  v. 
Jones,  123  Ala.  647,  26  So.  321. 

Appellant  cannot  object  that  con- 
testant was  not  a  qualified  voter  and 
so  entitled  to  bring  the  contest  where 
he  did  not  raise  the  question  below. 
He  cannot  object  that  the  court  did 
not  find  as  to  such  fact  where  he  did 
not  request  a  finding  thereon.  Savage 
v.  Umphres  (Tex.  Civ.  App.),  131  S.  W. 
291.  To  same  effect,  McCormick  v. 
Jester,  53  Tex.  Civ.  App.  278,  115  S. 
W.  278. 

Having  submitted  evidence  to  the 
court  and  not  asked  for  a  jury  trial 
it  is  evident  the  parties  cannot  on  ap- 
peal complain  of  the  failure  to  submit 
questions  to  a  jury.  Territory  v.  County 
Comrs.,  5  N.  M.  1,  16  Pac.  855. 

8.  Patterson  v.  Hanley,  136  Cal.  265, 
68  Pac.  821,  975. 

9.  Chatham  v.  Mensfield,  1  Cal.  App. 
298,  82   Pac.   343. 

If  no  objection  is  made  to  the  form 
of  the  allegations  every  reasonable  in- 
tendment   is    to    be   indulged   in   favor 


of  the  pleading.     Whalev  v.  Thomason, 
41    Tex.   Civ.   App.   405,^93   S.   W.   212. 

10.  Widmayer  v.  Davis,  231  HI.  42, 
83  N.  E.  87. 

11.  Whitcomb  r.  Chase,  83  Neb.  360, 
119  N.  W.  673. 

12.  Starkweather  v.  Dawson,  14  Cal. 
App.  666,  112  Pac.  736. 

13.  Muir  V.  Beauchamp,  91  Md.  650, 
47  Atl.  821;  Leonard  v.  Woolford,  91 
Md.  626,  46  Atl.  1025. 

14.  McMenomy  v.  Rueh,  142  Cal.  77, 
75  Pac.  661. 

15.  "It  is  well  settled  that  this 
court  will  not  review  the  ruling  of 
the  trial  court  upon  any  particular 
ballot,  in  the  absence  of  exception  re- 
served thereto  by  the  party  complain- 
ing (Lay  V.  Parsons,  104  Cal.  661),  and 
that  no  objection  to  a  ballot  will  be 
considered  by  this  court  unless  it  has 
been  specifically  made  in  the  trial 
court  (People  v.  Campbell,  138  Cal.  11; 
Langley  v.  Head,  142  Cal.  368).  Each 
particular  ballot  is  regarded  as  a  piece 
of  evidence,  and  the  ruling  of  the 
court  on  an  objection  thereto,  when 
excepted  to  by  the  injured  party,  is 
reviewable  by  the  appellate  court  on 
an  appeal  from  the  judgment,  to  the 
same  extent  as  any  other  ruling  in  the 
matter  of  the  admission  or  rejection 
of  offered  evidence.  .  .  .  There  is 
nothing  in  Packard  v.  Craig,  114  Cal. 
95,  inconsistent  with  these  views." 
McCarthy  v.  Wilson,  146  Cal.  323,  82 
Pac.  243. 

16.  "It  is  the  duty  of  this  court, 
on   its    own   motion,   to    look    into    the 
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some  courts  as  a  motion  in  arrest  of  judgment  not  requiring  formal 
exceptions.^^ 

1.  Bill  of  Exceptions.  —  Where  required  in  other  appeals  a  bill  of 
exceptions  is  necessary  and  is  governed  by  the  rules  applicable  to  such 
bills  generally.^^ 

m.  Transcript  or  Record.  —  (I.)  Time  To  File.  —  The  transcript 
must  be  filed  within  the  time  specified  by  the  statute/**  but  such  re- 
quirement may  be  waived,""  though  a  mere  oral  agreement  will  not 
operate  as  an  excuse  for  not  filing."^ 

(II.)  Sufficiency  of  Record  Generally.22  —  The  jurisdictional  facts  must 
appear  in  the  record.^^    The  appeal  bond  must  be  made  a  part  thereof.^* 


record  and  determine  whetlier  the  pro- 
ceeding is  authorized  by  such  statute 
and  whether  the  party  prosecuting  the 
proceeding  is  thereto  authorized  by  the 
statute."  Thomas  v.  Franklin,  42  Neb. 
310,  60  N.  W.  568. 

17.  •  Under  a  statute  providing  for 
appeals  "as  in  other  cases"  by  anal- 
ogy to  motions  in  arrest  of  judgment 
and  other  like  proceedings  which  are 
heard  by  the  court  itself  and  not  by 
the  court  and  jury,  an  appeal  from  the 
action  of  the  board  of  registration  to 
the  superior  court  of  Baltimore  City 
and  to  the  judges  of  the  several  circuit 
courts  being  heard  by  such  judges 
without  the  intervention  of  a  jury;  on 
appeal  from  such  judges  to  the  court 
of  appeals  the  record  itself  discloses 
the  questions  passed  upon  and  decided 
by  the  court  below.  Therefore  such 
appeals  are  not  strictly  within  the  pro- 
visions of  the  Act  of  1825,  ch.  117, 
regarding  exceptions  and  the  appeal 
will  not  be  dismissed  simply  because 
the  appellant  did  not  take  exception  to 
the  ruling  of  the  court  nor  ask  any 
instructions.  Shaeffer  P.  Gilbert,  73 
Md.  66,  20  Atl.  434. 

On  appeal  from  an  order  dismissipg 
contestant's  petition  on  the  ground  of 
the  insufficiency  of  its  allegations,  ex- 
ceptions are  not  required  because  the 
record  brings  up  the  whole  matter. 
Bragunier  v.  Penn,  79  Md.  244,  29 
Atl.  12. 

18.  Wise  V.  Martin,  36  Ark.  305. 
"That  a  bill  of  exceptions  is  proper 

in  a  case  of  this  nature  admits  of  no 
doubt.  If,  however,  a  case  is  presented 
to  this  court  upon  a  bill  of  exceptions, 
the  bill  must  be  prepared  conformably 
to  the  statutes  prescribed  for  the 
preparation  of  such  in  other  cases." 
Therefore   where    the    specification    is 
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"insufficiency  of  the  evidence  to  jus- 
tify the  findings  of  facts,"  the  par- 
ticulars in  which  such  evidence  is  al- 
leged to  be  insufficient  must  be  spe- 
cified. Lane  v.  Bailey,  29  Mont.  548, 
75   Pac.   191. 

A  statement  in  a  bill  of  exceptions 
that  "other  ballots  were  objected  to 
by  both  parties  and  counted  or  rejected 
by  the  court  and  excepted  to  which 
are  not  mentioned  herein,"  is  not  avail- 
able to  appellant.  He  must  include 
in  his  bill  all  the  errors  upon  which 
he  relies  for  a  reversal.  People  v. 
Campbell,  138  Cal.  11,  70  Pac.  918. 

See  the  title  "Bills  of  Exceptions." 

19.  Thornton  v.  Foster  (Tex.  Civ. 
App.),  42  S.  W.  1027. 

The  time  prescribed  by  the  election 
contest  statute  for  taking  the  steps  to 
perfect  the  appeal  are  mandatory.  If 
the  transcript  be  not  filed  within  the 
time  prescribed  therein  the  appeal  will 
be  dismissed.  These  proceedings  are 
not  governed  by  the  rules  in  appeals 
in  ordinary  actions.  Krinn  v.  Helm- 
bold,  113  Ky.  759,  68  S.  W.  1103. 

If  transcript  should  have  been  within 
thirty  days  after  judgment,  but  was 
filed  on  April  28th  and  judgment  had 
been  rendered  March  28th,  it  is  too 
late.  Lykins  v.  Steele,  25  Ky.  L.  Kep. 
536,  76  S.  W.  39. 

20.  And  is  deemed  waived  where 
the  parties  go  to  a  hearing  without 
objection.  Edwards  r.  Logan,  24  Ky. 
L.  Eep.  678,  69  S.  W.  800. 

21.  Thornton  r.  Foster  (Tex.  Civ. 
App.),  42  S.  W.  1027. 

22.  See  also  the  title  "Appeals." 

23.  Farlow  v.  Hougham,  87  Ind.  540. 
As    to    record    held    insufficient,     see 

Brumback  v.  McAuley  (Mo.  App.),  68 
S.  W.  240. 

24.  A    mere    memorandum     by     the 
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(III.)  Incorporating  Ballots,  Poll  Lists,  Etc. —  Ballots  which  have  been 
objected  to  must  in  some  way  be  incorporated  in  the  record.'^  It  is 
not  necessary  to  bring  up  the  original  ballots  as  part  of  the  recordj^" 
but  it  is  permitted,"  and  they  may  be  brought  up  as  part  of  the 
judgment  roll  on  appeal  from  the  judgment  alone.^* 

If  the  ballots,  tally  sheets,  etc.,  have  not  been  made  a  part  of  the 
record  they  cannot  be  considered  though  they  may  be  in  fact  before 
the  court  j^''  but  mere  informality  or  irregularity  in  the  proceedings 


clerk  of  the  circuit  court,  "Super- 
sedeas bond  executed  according  to  law, 
April  28th,  1902,  H.  M.  Gox,  clerk," 
is  not  sufficient.  Lykins  v.  Steele,  25 
Ky.  L.  Kep.  536,  76  S.  W.  39. 

25.  Court  cannot  consider  a  cross- 
error  assigned  on  refusal  to  count  a 
certain  ballot  where  neither  the  ballot 
itself  or  a  fac  simile  thereof  is  in  the 
record  or  abstract.  Widmayer  v.  Davis, 
231  111.  42,  83  N.  E.  87. 

"As  the  case  comes  to  us,  none  of 
the  ballots  alleged  to  have  been  im- 
properly counted,  and  no  full  descrip- 
tion of  these,  are  before  us.  We  are 
therefore  not  in  a  position  to  deter- 
mine whether  the  trial  judge  correctly 
counted  these  ballots."  Donovan  v. 
Davis,  85  Conn.  394. 

"Where  objection  is  made  to  the  count- 
ing of  any  ballot  disputed  by  either 
party,  copies  of  such  should  be  incor- 
porated in  the  record  with  the  ruling 
of  the  court  thereon.  Where  neither 
the  original  ballots  nor  any  copies  are 
before  the  court  there  was  no  question 
raised  as  to  whether  any  ballot  was 
or  was  not  legally  marked  or  counted. 
Leonard  V.  Wolford,  91  Md.  626,  46 
Atl.  1025. 

26.  The  record  is  complete  with  only 
copies.  Original  papers  are  only  sent 
up  by  consent  or  on  order  of  court. 
Shields  V.  M^cMahan,  112  Tenn.  1,  81 
S.  W.  597. 

27.  Tombaugh  v.  Grogg,  156  Ind. 
355,  59  N.  E.  1060,  following  Zeis  v. 
Passwater,  142  Ind.  375,  41  N.  E.  796, 
wherein  the  court  says  that  the  prac- 
tice is  proper,  but  calls  attention  to 
the  fact  that  in  the  case  at  bar  the 
lower  court  had  ordered  the  originals 
to  be   made   part   of  the   record. 

In  Langley  v.  Head,  142  Cal.  368, 
75  Pac.  1088,  the  court  suggests  with- 
out deciding  definitely  as  to  the  right 
of  the  court  to  examine  the  original 
ballots  or  how  far  it  should  counten- 
ance  the   practice    of   sending   up   the 


ballots,  that  ballots  have  sometimes 
been  ordered  produced  for  inspection. 
It  being  in  such  cases  "doubtless  rec- 
ognized that  in  some  instances  it  was 
practically  impossible  to  so  exactly  re- 
produce the  original  ballot  as  to  prop- 
erly show  the  question  presented."  But 
"where  the  question  in  relation  to  a 
ballot  is  such  that  the  condition  of  the 
ballot  may  clearly  be  exactly  shown  in 
the  bill  of  exceptions,  it  devolves  upon 
the  person  seeking  the  judgment  of  this 
court  hereon,  to  so  show  it."  It  ap- 
pearing in  the  case  at  bar  that  counsel 
had  not  been  permitted  to  inspect  the 
ballots  after  the  trial  for  the  purpose 
of  preparing  the  appeal,  the  court  says: 
"Opportunity  for  such  inspection  as 
may  be  necessary  to  properly  present 
the  questions  raised  should  be  afforded 
counsel  in  such  cases." 

28.  Disputed  ballots,  together  with 
the  poll-books  of  a  certain  precinct, 
were  certified  pursuant  to  stipulation 
of  parties  and  in  accordance  with  an 
order  and  certificate  of  the  trial  court 
expressly  making  each  of  said  ballots 
a  part  of  the  respective  findings  of 
fact  to  which  the  same  relates.  Mc- 
Mahon  v.  Polk,  10  S.  D.  296,  73  N.  W. 
77. 

29.  Black  v.  Pate,  130  Ala.  514,  30 
So.  434. 

North  Dakota  Kev.  Codes  (1899), 
§5630  (Rev.  Codes,  1905,  §7229)  pro- 
vides for  retrials  of  questions  of  fact 
where  the  case  was  tried  below  with- 
out a  jury,  where  all  the  evidence  is 
contained  in  the  statement  of  the  case. 
In  an  appeal  in  an  election  contest  the 
statement  was  not  complete  because 
none  of  the  exhibits  were  contained 
therein.  Such  exhibits  consisted  of 
poll-books,  precinct  returns  and  dis- 
puted ballots.  A  number  of  miscel- 
laneous papers  were  filed  with  the  rec- 
ord of  the  case,  among  them  being 
shorthand  notes  and  files  in  another 
election  contest  and  certain  poll-books 
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by  which  they  were  brought  before  the  appellate  court  does  not  justify 
disregarding  them.^° 

By  certification  or  in  some  other  appropriate  manner  it  must  be 
made  to  appear  that  copies  offered  are  aecurate,^^  and  that  ballots 
offered  as  originals  are  in  fact  the  ballots  in  controversy.^^ 

(IV.)  Amendment.  —  Respondent  should  have  the  record  amended 
where  it  does  not  sufficiently  show  rulings  respecting  the  ballots  which 
he  desires  to  have  reviewed.^^ 

n.  Abatement.  —  The  cases  are  conflicting  as  to  whether  the  death 
of  one  party  pending  the  appeal  puts  an  end  to    the    proceedings.^^ 


and  ballots  which  may  have  b«en  the 
poll-books  and  ballots  referred  to  in  the 
statement,  but  were  in  no  way  con- 
nected with  the  statement  by  any  offi- 
cial identification  by  the  trial  judge. 
A  trial  de  novo  could  not  be  had. 
Eakin  v.  Campbell,  10  N.  D.  416,  87 
N.  W.  991. 

30.  Copies  of  ballots  were  prepared 
and  were  offered  by  appellant  as  part 
of  the  bill  of  exceptions,  but  were 
stricken  off,  and  the  district  judge  cer- 
tified that  the  bill  "contains  all  the 
testimony  except  the  original  ballots. 
.  .  .  The  original  ballots  marked  in 
packages  exhibits  1  to  18,  inclusive, 
were  at  the  trial  carefully  sealed  and 
redelivered  to  the  clerk  of  Nuckolls 
county  and  are  intended  to  be  included 
in  this  bill  of  exceptions,  and  when 
added  constitute  all  the  evidence  ad- 
duced in  this  cause,  together  with  this 
bill."  Four  days  later  on  appellant's 
application  the  trial  judge  ordered  the 
county  clerk  of  Nuckolls  county  to  de- 
liver the  packages  of  ballots  to  the 
clerk  of  the  district  court,  and  he  to 
attach  them  to  the  bill  of  exceptions. 
"The  order  was  apparently  obeyed,  the 
packages  of  ballots  were,  with  the  bill 
of  exceptions  delivered  by  the  clerk 
of  the  district  court  to  the  sheriff 
of  the  county  to  be  transmitted  to  the 
clerk  of  the  supreme  court,  and  the  duty 
with  which  the  sheriff  was  charged  it 
appears  has  been  performed.  It  might 
probably  have  been  better  practice  to 
have  obtained  an  order  for  the  presence 
of  the  ballots  at  the  time  and  place  of 
the  settlement  of  the  bill;  but  in  the 
absence  of  any  claim  of  anything  wrong 
about  the  exhibits  as  attached,  we  will 
overrule  the  objections  to  the  consid- 
eration of  the  bill."  Mauck  v.  Brown, 
59  Neb.  382,  81  N.  W.  313. 

31.  Muir  V.  Beauchamp,  91  Md.  650, 
47  Atl.  821. 
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32.  In  one  case  the  judge  made  an 
order  that  the  original  ballots  marked 
as  exhibits  become  part  of  the  record 
on  appeal,  and  be  certified  up.  What 
was  sent  up  was  a  box  to  which  was 
attached  a  memorandum  in  writing  by 
the  trial  judge  to  the  effect  that  he 
had  received  the  box  from  the  clerk 
of  the  district  court;  had  never  opened 
it  or  examined  its  contents,  but  be- 
lieved it  contained  the  original  ballots 
used  on  the  trial.  The  supreme  court 
refused  to  consider  them  because  there 
was  nothing  to  show  that  tney  were 
the  original  ballots  or  that  they  were 
in  the  original  form  as  introduced  in 
evidence.  Pledge  V.  Griffith,  33  Mont. 
191,  83  Pac.  392. 

A  trial  court  attempted  to  make  the 
original  ballots  parts  of  the  several 
special  findings,  and  referred  to  them 
as  exhibits.  Such  might  or  might  not 
prove  certain  ultimate  facts  on  which 
the  legality  or  illegality  of  a  vote  de- 
pended. But  the  ballots  were  neither 
the  ultimate  facts  nor  the  inferential 
facts  to  be  proved.  The  question  was 
whether  extrinsic  circumstances  ren- 
dered the  ballot  legal  or  illegal.  The 
ultimate  facts  were  such  as:  Had  these 
ballots  distinguishing  marks,  and  if  so, 
what?  Were  they  official  ballots,  regu- 
lar in  form  and  complete?  Nothing  of 
this  sort  being  found,  there  is  no  evi- 
dence before  this  court  by  which  it  can 
determine  what  the  facts  were.  Bolton 
V.  Clark,  162  Ind.  471,  68  N.  E.  283. 

33.  Farnham  v.  Boland,  134  Cal.  151, 
66  Pac.  200,  366. 

34.  California. — Where,  pending  ap- 
peal, the  contestant  and  respondent 
dies,  appellant  may  have  the  appeal 
continued  against  his  legal  representa- 
tives. Snibley  v.  Palmtag,  127  Cal.  31, 
59    Pac.    200. 

Kentucky. — Death  of  contestee  pend- 
ing the  appeal  abates  the  proceedings. 
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0.  Dismissal.  —  Wliere  there  is  an  entire  failure  to  show  jurisdic- 
tional steps  to  take  the  appeal  it  will  be  dismissed,^^  but  dismissal  will 
not  follow  on  failure  of  an  official  to  file  the  appeal  papers  in  time.^* 

That  the  ballots  have  been  destroyed  is  no  reason  for  dismissing  the  ap- 
peal as  being  only  to  settle  a  moot  question,^^  and  though  the  court  has 
power  to  so  dismiss  where  such  destruction  will  render  its  decision  use- 
less to  contestant,  jurisdiction  will  be  retained  to  settle  questions  of 
public  interest.^^ 

Where  no  relief  can  be  given  an  appeal  may  be  dismissed  as  in  ordi- 
nary appeals.'^ 

Where  contestee  resigned  and  contestant  was  appointed  in  his  place 
the  appeal  was  dismissed  by  consent,  it  appearing  that  the  public  in- 
terests were  not  involved.*'* 

A  motion  to  dismiss  the  appeal  has  precedence  over  appellant 's  motion 
to  dismiss  the  proceedings/^ 

Dismissal  for  imperfections  in  transcript  does  not  affect  jurisdiction  over 
subject-matter  or  parties.*^ 

p.  Judgment,  Order  or  Decree.  —  (I.)  Reversal  or  Affirmance.  —  The 
decision  of  the  contest  court  (a  statutory  tribunal)  will  be  set  aside 
where  an  insufficient  reason  is  given  therefor  in  its  record/^    Where 


The  statute  does  not  provide  for  re- 
vival or  survivorship.  It  was  claimed 
that  the  appellant's  estate  would  be 
liable  for  the  costs  unless  the  .iudg- 
ment  finding  in  contestant's  favor  be 
reversed,  and,  therefore,  had  such  an 
interest  in  the  controversy  as  entitled 
it  to  prosecute  an  appeal.  The  court 
takes  issue  with  Snibley  v.  Palmtag, 
127  Cal.  31,  59  Pac.  200,  on  this  point, 
saying  in  effect  that  this  theory  would 
cause  all  actions  to  survive.  In  Ken- 
tucky, moreover,  "costs  cannot  be  con- 
sidered as  affecting  the  right  to  ap- 
peal." Galvin  v.  Shafer,  130  Ky.  563, 
113   S.  W.  485. 

35.  Appeal  will  be  dismissed  where 
the  record  is  not  printed  and  there 
is  nothing  to  show  by  whom,  on  whose 
petition,  or  on  what  ground  the  pro- 
ceedings were  taken;  nor  who  signed 
the  bond  and  the  form  thereof.  Hayes' 
Election,  33  Pa.  Super.  310. 

36.  Barnett  V.  Gilmore,  33  Ind.  199; 
Day  v.  Herod,  33  Ind.  197. 

37.  Thomas  v.  Van  Zandt,  56  Wash. 
595,  106  Pac.  141. 

38.  In  Kindel  v.  Le  Bert,  23  Colo. 
385,  48  Pac.  641,  the  court  asserted 
that  it  might  dismiss  contestor's  ap- 
peal, where  the  ground  of  contest  was 
fraud,  which  could  only  be  determined 
by  an  examination  of  the  ballots  and 
the  ballots   had   been   destroyed   pend- 


ing the  appeal,  on  the  principle  that  a 
new  trial  could  not  help  the  contestor, 
and  therefore  action  by  the  appellate 
court  was  a  useless  proceeding.  Juris- 
diction was,  however,  retained  because 
of   questions   involving  public   interest. 

39.  The  rule  that  an  appeal  from 
an  order  dissolving  a  temporary  injunc- 
tion will  be  dismissed  where,  pending 
the  appeal,  the  act  sought  to  be  re- 
strained has  been  done,  applied  where 
a  canvassing  board  had  been  restrained 
but  its  clerk  certifies  that  after  the 
order  dissolving  the  injunction  and  be- 
fore the  service  of  the  notice  of  appeal 
the  board  had  completed  its  work, 
made  its  return  and  adjourned  sine  die. 
Roberts  v.  Kartzke,  18  Idaho  552,  111 
Pac.  1.  See  also  the  title  "Injunc- 
tions. ' ' 

40.  Broadbent  v.  Keith,  17  Cal.  App. 
389,  119  Pac.  939. 

Compare  In  re  Mayoralty  Election 
(Ind.  App.),  97  N.  E.  1020,  where  the 
court  dismissed  after  contestee 's  resig- 
nation, contestor  having  been  a  can- 
didate for  appointment  to  fill  the  va- 
cancy. The  controversy  had  therefore 
become  a  mere  moot  question. 

41.  Barnett  v.  Gilmore,  33  Ind.  199. 

42.  Strebin  v.  Lavengood,  163  Ind. 
478,  71  N.  E.  1117. 

43.  While    not    deciding     that     the 
I  grounds   of   a   decision   by    freeholders 
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the  contest  is  in  the  nature  of  a  chancery  proceeding  the  record  must 
show  that  the  decree  is  supported  by  the  proofs  or  it  cannot  be  up- 
held.^*   Errors  against  respondent  will  be  considered.*^ 

Presumptions  in  Favor  of  Decree.  —  If  the  evidence  is  not  preserved  it 
is  presumed  to  have  been  sufficient.*^  It  is  presumed  that  the  contest 
court  took  the  necessary  steps  to  preserve  its  jurisdiction.*^  The  or- 
dinary presumptions  prevail  as  to  adverse  finding  on  facts  not  found 
by  a  special  verdict.*** 

Harmless  Error. —  There  may  be  affirmance  on  the  whole  record  though 
errors  have  been  committed.*^  The  decision  will  not  be  reversed  where 
the  mistakes  in  counting  ballots  would  not  affect  the  result,'^"  nor 


must  be  stated  in  their  report,  i£  they 
put  such  reason  in  and  it  is  insuflacient 
in  law,  the  decision  will  be  set  aside. 
In  the  case  at  bar  the  report  was  that 
defendant  was  not  elected  because  he 
<'did  not  receive  a  majority  of  the 
votes  cast  at  said  election."  It  was 
not  necessary  that  he  should  receive 
such  majority,  but  only  a  greater  num- 
ber than  any  other  one  candidate  for 
the  same  office.  It  will  not  be  pre- 
sumed there  were  other  reasons  not 
stated  in  the  record  on  which  the  judg- 
ment might  have  been  based.  State  v. 
Wright,  56  Ohio  St.  540,  47  N.  E.  569. 

44.  Kingery  v.  Berry,  94  111.  515. 

45.  "If  in  making  such  ruling  the 
court  has  erroneously  rejected  a  ballot 
in  favor  of  the  appellant,  or  errone- 
ously counted  one  in  favor  of  the  re- 
spondent, there  can  be  no  injustice  in 
permitting  the  respondent  to  show  that 
this  error  against  the  appellant  is  off- 
set by  a  similar  error  in  his  favor.  If 
it  appears  from  the  record  that  the 
errors  urged  by  the  appellant  are  coun- 
terbalanced by  similar  errors  against 
the  respondent,  the  appellant  fails  to 
show  that  he  has  been  prejudiced  by 
the  judgment."  People  v.  Campbell, 
138  Cal.  11,  70  Pac.  918,  following 
People  V.  Town  of  Sausalito,  106  Cal. 
500,  39  Pac.  937;  Webster  v.  Byrnes, 
34  Cal.  2.73. 

The  rule  that  appellee  may  show 
erroneous  rulings  in  his  favor  and  so 
preserve  his  judgment  applied  to  an 
election  contest.  Voorhees  v.  Arnold, 
108  Iowa  77,  78  N.  W.  795. 

46.  Schuler  v.  Hogan,  168  111.  369, 
48  N.  E.  195. 

47.  That  findings  were  filed  and 
judgment  entered  the  next  day  after 
the  close  of  the  trial  as  shown  by  the 
record  does   not   show  that   the   court 
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lost  jurisdiction.  It  will  be  presumed 
that  the  court  took  a  regular  adjourn- 
ment at  the  close  of  the  evidence  until 
the  next  day  when  the  findings  were 
filed.  The  trial  is  not  over  until  the 
findings  are  filed.  Doty  V.  Jenkins, 
142  Cal.  497,  77  Pac.  1104. 

48.  Under  the  rule  that  where  the 
special  verdict  is  silent  as  to  issuable 
facts  but  other  facts  are  found  upon 
which  the  law  is  correctly  stated,  it 
is  presumed  that  the  party  having  the 
burden  of  proof  of  the  issue  not  found 
failed  to  establish  such,  where  the  find- 
ing is  indefinite  as  to  the  legality  of 
ballots  it  will  be  presumed  that  the 
court  failed  to  find  the  same  illegal 
as  claimed  by  appellant.  Bolton  v. 
Clark,  162  Ind.  471,  68  N.  E.  283. 

49.  Van  Winkle  v.  Crabtree,  34  Ore. 
462,  56  Pac.   74,  55  Pac.   831. 

50.  Groff  t\  Clark,  146  Ind.  52,  44 
N.  E.  803;  Sego  v.  Stoddard,  136  Ind. 
297,  36  N.  E.  204;  Hendry  v.  Demo- 
cratic Executive  Committee,  128  La. 
465,  54  So.  943. 

Assuming  it  w^as  error  for  the  court 
of  its  own  motion  to  consider  ballots 
not  submitted  to  it  by  either  party, 
such  error  is  harmless  where,  rejecting 
all  such,  appellee  has  a  majority  of  the 
votes.  Hannah  v.  Green,  143  Cal.  19, 
76  Pac.  708.  To  same  effect,  Patterson 
V.  Hanley,  136  Cal.  265,  68  Pac.  821, 
975;   Webster  v.  Byrnes,  34  Cal.  273. 

A  question  raised  as  to  a  single  vote 
will  not  be  decided  on  the  appeal  as 
being  immaterial  where  the  result  could 
not  be  affected  by  a  decision  either 
way.  Wallis  t\  Williams,  50  Tex.  Civ. 
App.  623,  110  S.  W.  785. 

Though  the  court  erroneously  com- 
pelled voters  to  tell  for  whom  they 
voted,  this  error  will  not  result  in  a 
reversal  where  all  the  evidence  shows 
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where  the  lower  court  dismissed  on  its  merits  a  contest  which  should 
have  been  dismissed  for  want  of  jurisdiction,^^  or  disposed  of  specifica- 
tions by  a  wrong  method,^^  or  where  matters  were  wrongfully  con- 
sidered under  one  ground  of  contest  which  might  properly  have  been 
considered  under  another.^' 

(II.)  Rendering  Final  Judgment  or  Remanding  for  New  Trial.  —  Whether 
the  appellate  court  will  render  final  judgment  on  reversal  or  send  the 
matter  back  for  a  new  trial,  depends  upon  the  state  of  the  record,  the 
better  practice  being  to  settle  the  controversy  if  the  record  permits/* 

(III.)  Effect  of  Judgment.  —  The  effect  of  affirmance  is  to  confirm  the 
lower  court 's  judgment  as  of  its  date.^® 


that  the  correct  result  was  reached. 
Sorenson  v.  Sorenson,  189  111.  179,  59 
N.  E.  555. 

Erroneous  finding  of  lower  court  as 
to  there  having  been  no  proclamation 
by  the  judges  of  election  is  harmless 
where  rejecting  the  precinct  affected 
would  not  change  the  result.  Dooley  r. 
Van  Hohenstein,  170  111.  630,  49  N.  E. 
193. 

Erroneous  rulings  on  eligibility  of 
voters  which  could  not  affect  the  result 
are  immaterial.  Altgelt  v.  Callaghan 
(Tex.   Civ.  App.),  144  S.  W.  1166. 

51.  Davidson  v.  Johnson,  113  Ky. 
202,  67  S.  W.  996. 

52.  Hall  V.  Campbell,  161  Ind.  406, 
68  N.  E.  392. 

53.  Hadley  v.  Gutridge,  58  Ind.  302. 

54.  Baker  v.  Long,  17  Kan.  341. 
Where    the    trial    court    found    that 

election  officers  were  guilty  of  wilful 
malconduct,  but  it  is  not  shown  and 
cannot  be  determined  from  the  record 
how  much  or  in  what  way  the  vote 
was  affected  thereby,  the  supreme  court 
cannot  order  final  judgment,  but  on 
deciding  against  the  finding,  at  least 
as  far  as  one  precinct  is  concerned,  will 
send  the  matter  back  for  a  new  trial. 
Kenworthy  v.  Mast,  141  Cal.  268,  74 
Pac.  841.  See  also  Patterson  v.  Hanley, 
136  Cal.  265,  68  Pac.  821,  975;  Faru- 
ham  r.  Poland,  134  Cal.  151,  66  Pac. 
200,  366. 

In  Nebraska,  the  contest  is  before 
the  county  court  with  an  appeal  to  the 
district  court,  and  from  there  an  appeal 
to  the  supreme  court.  In  Griffith  f. 
Bonawitz,  73  Neb.  622,  103  N.  W.  327, 
the  court  says:  "If  this  court  is  to 
perform  any  useful  office  upon  appeal 
to  it  in  such  cases,  the  district  court 
cannot  exclude  any  part  of  the  record, 


but  must  send  it  all  up  for  review.  A 
contrary  practice  would  require  all 
such  contests,  in  order  to  give  this 
court  possession  of  the  entire  record, 
to  be  brought  here  by  petition  in  error; 
but  by  analogy  the  only  final  judgment 
this  court  could  render  in  that  event 
would  be  one  of  affirmance.  On  dis- 
covery of  error  the  contest  would  re- 
quire to  be  remanded  to  the  district 
court  for  a  new  trial  to  be  followed 
by  another  proceeding  in  error,  and  the 
end  would  seldom  or  never  be  reached 
until  after  the  expiration  of  the  term 
of  office,  the  subject-matter  ot  the  liti- 
gation." 

Effect  of  Change  of  Statute  Pending 
Appeal. — Where  a  contest  was  not  only 
commenced  but  tried  and  appealed  from 
before  an  amendment  took  effect,  and 
is  only  before  this  court  for  review 
upon  error  assigned,  not  for  trial  de 
novo,  it  must  be  reviewed  in  the  light 
of  the  law  as  it  stood  at  the  time  of 
the  trial  in  the  district  court.  The 
amendment  in  question  changed  the 
code  as  to  the  effect  of  marks  on  the 
ballot.  Morrison  v.  Pepperman,  112 
Iowa  471,  84  N.  W.  522. 

Stare  Decisis. — See  Pratt  v.  Breckin- 
ridge, 112  Ky.  1,  65  S.  W.  136,  66  S. 
W.  405^  where  the  court  holds  that 
while  as  in  other  cases  the  court  should 
be  governed  by  its  former  decisions,  it 
is  justified  in  overruling  the  same  to  a 
greater  degree  than  in  ordinary  actions, 
since  no  contest  rights  will  become 
fixed  through  the  court's  former  deci- 
sions. The  court  held  a  statute  uncon- 
stitutional though  it  had  upheld  its 
constitutionality  at  least  three  distinct 
times. 

55.     County  of  Luzerne  f.  Trimmer, 
.  95  Pa.  97. 
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Conclusiveness  on  Lower  Court.  —  The  lower  court  on  return  for  new- 
trial  is  not  concluded  by  the  statements  of  the  appellate  court  as  to 
what  facts  have  been  found.^" 

q.  Costs.  —  On  reversal  costs  may  be  taxed  against  appellee  though 
not  specified  by  the  statute.^^ 

7.  Procedure  on  Certiorari.  —  On  certiorari  the  court  will  not  con- 
sider grounds  not  raised  by  the  notice  of  contest.^^  Rulings  which 
involve  merely  the  discretion  of  the  contest  tribunal  cannot  be  reviewed 
on  certiorari.^^ 

Review  of  Questions  of  Fact.  —  Where  the  proceedings  are  strictly  cer- 
tiorari there  can  be  no  review  of  questions  of  fact.*'" 

In  Pennsylvania  the  proceeding  while  in  the  nature  of  certiorari 
partakes  somewhat  of  the  nature  of  an  appeal  and  the  whole  record, 
including  the  judge's  opinion,  is  looked  to,  and  the  court  having  the 
facts  before  it  corrects  erroneous  conclusions  based  thereon.*^^ 


56.  Lovewell  v.  Bowen,  75  Ark.  452, 
88  S.  W.  570. 

57.  Though  not  specifically  men- 
tioned in  the  statute,  "the  provision 
for  an  appeal  takes  the  place  of  a 
writ  of  certiorari,  and  is  made  a  part 
of  the  procedure  in  an  election  con- 
test." Darling  V.  Murphy,  71  N.  J.  L. 
524,  59  Atl.  225. 

See  the  title  "Costs,"  and  local 
statutes. 

58.  State  v.  State  Board  of  Can- 
vassers, 86  S.  C.  451,  68  S.  E.  676. 

59.  The  decision  of  the  county  board 
as  to  granting  more  time  to  produce 
witnesses  before  it  is  a  matter  for  the 
board's  discretion,  as  is  the  matter  of 
allowing  more  time  for  appeal  by  the 
state  board,  and  in  the  absence  of 
abuse,  that  discretion  will  not  be  inter- 
fered with  by  the  court.  State  v.  State 
Board  of  Canvassers,  86  S.  C.  451,  68 
S.  E.  676. 

So  the  action  of  the  trial  court  in 
refusing  to  quash  the  petition  will  not 
be  reviewed.  Moock  v.  Conrad,  155  Pa. 
586,  26  Atl.  700.  To  same  effect, 
Matthews'  Contested  Election,  92  Pa. 
138. 

60.  State  v.  State  Board  of  Can- 
vassers, 86  S.  C.  451,  68  S.  E.  676; 
State  V.  State  Board  of  Canvassers,  79 
S.  C.  246,  60  S.  E.  699. 

61.  Foy's  Election,  228  Pa.  14,  76 
Atl.  713;  Krickbaum's  Contested  Elec- 
tion, 221  Pa.  521,  70  Atl.  852;  Chester 
County  Kepublican  Nominations,  213 
Pa.  64,  62  Atl.  258;  hi  re  Independence 
Party  Nomination,  208  Pa.  108,  57  Atl. 
344;  In  re  Nomination  of  Eobb,  188  Pa. 
212,  41  Atl.  477. 
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As  respects  considering  the  opinion 
as  part  of  the  record,  these  proceedings 
occupy  a  middle  ground  between  com- 
mon-law actions  where  the  review  on 
certiorari  is  confined  to  the  judgment 
without  regard  to  the  court's  reasons 
and  equity  where  the  reasons  and  opin- 
ions of  the  chancellor  are  always  open 
to  examination.  But  in  proceedings  on 
summary  petition  like  these,  a  mere  in- 
spection of  the  docket  entries  or  formal 
proceedings  would  disclose  nothing;  the 
opinion  and  action  of  the  court  is 
looked  at  to  see  the  basis  on  which  it 
acted.  In  re  Independence  Party  Nom- 
inations, 208  Pa.  108,  57  Atl.  344. 

On  certiorari  from  the  quarter  ses- 
sions this  court  can  only  review  the 
errors  appearing  on  the  record,  and 
since  the  quarter  sessions  cannot  bring 
the  evidence  into  the  record  by  bill  of 
exceptions,  there  can  be  no  review  on 
the  merits.  Election  Cases,  65  Pa.  20, 
following  Chase  v.  Miller,  41  Pa.  403; 
Carpenter's  Case,  14  Pa.  486. 

"We  cannot  go  further  and  inquire 
whether  the  judgment  of  the  court  be- 
low on  the  whole  case  was  correct,  for 
that  would  be  treating  the  certiorari 
as  an  appeal  without  any  authority, 
common  law  or  statutory,  so  to  do." 
In  re  Nomination  of  Robb,  188  Pa.  212, 
41  Atl.  477,  quoted  and  followed  in  Von 
Moss'  Election,  219  Pa.  453,  68  Atl. 
1019. 

"But  under  the  general  supervisory 
powers  of  the  court  on  certiorari,  we 
are  entitled  to  inspect  the  whole  rec- 
ord with  regard  to  the  regularity'  and 
propriety  of  the  proceedings  to  as- 
certain     whether      the      court      below 


ELECTIONS 


125 


II.  CONTESTING  NOMINATION  AND  CORRECTION  OF  BAL- 
LOT."-—  A.  Jurisdiction  To  Review  Party  JMatters.  —  1.  Must 
Be  Based  on  Statute.  —  In  the  absence  of  statute  expressly  giving 
such  power  the  courts  have  no  power  to  review  party  matters."*  It 
has  also  been  held  that  jurisdiction  will  not  be  taken  by  the  courts 
when  the  decision  could  not  be  made  in  time  to  afford  any  relief."* 
But  on  the  other  hand  where  the  courts  have  jurisdiction  they  have 
retained  the  same  to  settle  questions,  though  the  election  beicg  over  no 
relief  could  be  granted  ;'^^  and  jurisdiction  has  been  taken  in  advance 
of  action  by  an  official  board.*^^^ 


exceeded  its  jurisdiction  or  its 
proper  legal  discretion."  In  re  Inde- 
pendence Party  Nomination,  208  Pa. 
108,  57  Atl.  344,  quoted  and  followed  in 
Mulholland's  Case,  217  Pa.  631,  66  Atl. 
1105. 

62.  Under  the  direct  primary  law  in 
force  in  many  states,  the  primary  elec- 
tion to  choose  candidates  being  in  ef- 
fect only  an  election  in  the  same  form 
but  for  a  different  purpose  than  the  pop- 
ular election  to  chose  officers,  many  of 
the  principles  involved  are  common, 
and  to  that  extent  they  will  be  found 
fully  treated  in  other  sections. 

63.  Cal. — People  v.  Cavanaugh,  112 
Cal.  674,  44  Pac.  1057.  Ky.— Cain  v. 
Page,  19  Ky.  L.  Eep.  977,  42  S.  W. 
336.  La. — State  ex  rel.  Burke  r.  Foster, 
111  La.  939,  36  So.  32,  quoted  with  ap- 
proval in  Eoussel  v.  Cornier,  129  La. 
930,  57  So.  272. 

In  Mississippi  it  is  held  that  there 
is  no  provision  in  the  primary  law 
under  which  the  courts  can  entertain 
contests  between  rival  candidates  for 
the  purpose  of  determining  who  shall 
be  the  nominee  of  any  party.  That  is 
a  matter  for  the  executive  committee 
of  the  party.  State  V.  Brown  (Miss.), 
44  So.  769;  Eamey  v.  Woodward,  90 
Miss.  777,  44  So.  769.  See  also  Brewer 
V.  Abbay,  82  Miss.  559,  35  So.  153, 
in  which  case  the  fact  that  the  peti- 
tioner knew  of  the  alleged  wrong  be- 
fore the  committee  met  seems  to  have 
influenced  the  court's  decision.  But 
in  State  f.  Brown,  supra,  the  rule  is 
held  notwithstanding  the  petitioner  ob- 
jected before  the  committee  and  the 
committee  refused  to  investigate. 

64.  "It  is  apparent  that  an  action 
in  the  district  court  would  not  furnish 
contestant  relief,  as  answer  day  would 
ordinarily  be  subsequent  to  the  general 
election  succeeding  the  primary  and  the 
judgment  of  the  district  court  overturn- 


ing the  result  of  the  primary  as  an- 
nounced by  its  officers  would  be  a  vain 
thing,  and  courts  generally  would  re- 
fuse to  try  those  cases."  Whedon  v. 
Brown,  83  Neb.  130,  118  N.  W.  1086. 

In  Campbell  v.  O 'Day  (Colo.),  127 
Pac.  1023,  the  supreme  court  exercised 
its  discretion  to  decline  jurisdiction 
on  the  ground  that  no  question  of 
fraud,  moral  turpitude  or  wrongdoing 
was  presented,  only  five  days  remained 
before  election  day,  all  the  parties  in 
interest  were  not  before  the  court,  and 
a  number  of  important  questions  of 
considerable  difficulty  were  involved. 
Following  Ford  v.  Beckwith,  28  Colo. 
95,   62  Pac.   843. 

65.  In  State  ex  rel.  Eunge  v.  Ander- 
son, 100  Wis.  523,  76  N.  W.  482,  the 
court,  on  appeal  from  an  order  quash- 
ing a  writ  of  mandamus  to  place  cer- 
tain names  on  the  official  ballot,  re- 
tained jurisdiction  and  decided  the 
questions,  though  admitting  no  writ 
could  issue  since  the  election  was  over. 

Even  after  an  election  has  been  held 
and  the  decision  of  questions  can  be 
of  no  effect  except  as  to  the  question 
of  costs,  the  court  having  jurisdiction 
will  retain  the  same  to  settle  questions 
which  it  thinks  of  sufficient  importance 
to  prevent  future  embarrassment  and 
to  clear  up  conflicting  decisions  of  the 
supreme  court.  Matter  of  Fairchild, 
151  N.  Y.  359,  45  N.  E.  943;  Matter 
of  Madden,  148  N.  Y.  136,  42  N.  E. 
534. 

65a.  In  People  v.  Smith,  206  N.  Y. 
231,  99  N.  E.  568,  the  court  took  juris- 
diction and  issued  the  mandate  respect- 
ing the  right  of  a  new  party  to  have 
its  candidates  placed  on  the  official  bal- 
lot, although  the  board  had  not  yet 
refused  to  do  so.  The  time  for  filing 
had  not  arrived;  the  board  practically 
admitted  it  would  refuse  petitioners 
under    provisions   which   the    court    de- 
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Inappropriate  Procedure.  —  Where  the  statute  attempts  to  give  a  right 
of  review  but  names  procedures  which  are  not  appropriate  therefor,  it 
has  been  held  that  no  jurisdiction  is  conferred.^^ 

In  Florida  it  is  held  that  since  the  constitution  forbids  the  giving  of 
judicial  powers  to  election  boards,  the  decision  of  the  committee  is 
subject  to  review.*^'' 

In  New  York  the  scope  of  the  reviewing  court's  powers  has  been 
very  much  widened  so  that  the  primary  election  may  be  set  aside."^ 
And  the  action  of  a  convention  in  seating  delegates  may  be  reviewed.®^ 


dares  unconstitutional.  While  adher- 
ing to  the  rule  that  moot  questions 
"will  not  be  considered,  the  court  con- 
siders the  particular  case  as  one  in 
which  public  interests  are  involved, 
and  should  it  delay  action  until  the 
refusal  of  the  board  the  action  of  the 
court  would  then  probably  be  futile. 

66.  In  Missouri,  Act  1901,  §23, 
reads:  "Any  action  or  neglect  of  tbe 
officer  or  members  of  a  political  con- 
vention or  committee,  or  of  any  judge 
or  clerk  of  primary  election,  or  of  any 
public  officer,  or  board,  with  regard  to 
the  right  of  any  person  to  participate 
in  a  primary  election,  convention  or 
committee,  or  to  register,  or  with  re- 
gard to  any  right  given  to,  or  duty 
prescribed  for,  any  elector,  political 
committee,  political  convention,  officer 
or  board,  by  this  act,  shall  be  review- 
able by  the  appropriate  remedy  of  man- 
damus or  certiorari,  as  the  case  may 
require."  Neither  mandamus  or  cer- 
tiorari are  "appropriate"  remedies. 
For  certiorari  is  not  a  proper  remedy 
to  review  and  correct  ministerial  er- 
ors.  The  writ  only  brings  up  the  record 
proper.  It  does  not  bring  up  the  evi- 
dence. It  gives  relief  where  a  trial 
court  has  acted  without  jurisdiction  or 
in  excess  thereof,  or  where  on  the  face 
of  the  record  a  judgment  is  not  right 
in  law.  But  it  is  not  a  substitute 
for  appeal  or  writ  of  error  and  cannot 
be  used  to  take  ballot  boxes  out  of 
the  hands  of  commissioners,  turn  same 
over  to  a  referee  and  have  the  boxes 
opened,  and  the  ballots  recounted  to 
the  end  that  the  successful  candidate 
may  be  determined.  The  court  sug- 
gests that  it  apparently  is  conceded 
mandamus  is  not  a  proper  remedy,  as 
such  was  not  asked  for  in  the  lower 
court.  Jurisdiction  cannot  be  taken 
under  a  clause  giving  the  supreme  court 
and  certain  other  judges  and  courts 
"summary  jurisdiction  upon  complaint 
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of  any  citizen  to  review  such  action 
or  neglect."  The  court  says:  "What 
is  the  word  'review'  in  that  connec- 
tion intended  to  mean?  We  know  what 
is  meant  when  it  is  said  that  an  appel- 
late court  is  to  review  the  action  of  a 
court  of  original  jurisdiction.  It  refers 
to  the  action  of  any  appellate  court 
concerning  a  case  that  is  before  it, 
either  on  appeal,  writ  of  error  or  cer- 
tiorari. But  there  is  no  appeal  or  writ 
of  error  to  bring  a  case  from  the  office 
of  the  election  commissioners  into  this 
court,  .  .  .  and,  as  we  have  already 
seen,  the  writ  of  certiorari  is  inappro- 
priate." State  V.  Eeynolds,  190  Mo. 
578,  89  S.  W.  877. 

67.  Much  depends  upon  the  power 
of  such  boards  as  affected  by  the  par- 
ticular statutes  or  constitutions.  Un- 
der the  Florida  constitution  no  power 
exists  in  the  legislature  to  confer  judi- 
cial powers  upon  election  boards.  State 
ex  rel.  Bisbee  v.  Board  of  State  Can- 
vassers, 17  Fla.  29;  Drew  v.  State  Can- 
vassing Board,  16  Fla.  17.  It  follows 
that  the  powers  of  the  committee  are 
ministerial  only  and  mandamus  will  lie 
to  compel  the  performance  of  those 
duties.  D'Alemberte  v.  State  ex  rel. 
Mays,  56  Fla.  162,  47  So.  489. 

68.  The  court  has  power  to  set  aside 
a  fraudulent  primary  election  and  or- 
der that  a  new  election  be  held,  but 
whether  it  will  do  so  or  not  is  a  matter 
which  rests  in  its  sound  discretion,  and 
must  be  decided  on  the  facts  of  each 
particular  case.  In  re  Coughlin,  137 
App.  Div.  949,  121  N.  Y.  Supp.  980, 
affirmed,  198  N.  Y.  613,  92  N.  E.  1082. 

69.  The  scope  of  the  section  (Elec- 
tion Laws,  §70)  is  very  broad.  "In 
reviewing  such  action  or  neglect  the 
court,  justice  or  judge  shall  consider, 
but  need  not  be  controlled  by,  any 
action  or  determination  of  the  regu- 
larly constituted  party  authorities  upon 
the  questions  arising  in  reference  there- 
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But  under  this  procedure  the  ballots  cannot  be  corrected,'"  and  the 
review  must  be  confined  to  those  matters  of  which  the  election  board 
had  jurisdiction/^  The  remedies  prescribed  must  be  invoked  before 
the  certificate  of  nomination  is  filed  \nth  the  filing  officer." 

2.  Compelling  Party  Action.  —  The  court,  under  some  statutes,  may 
compel  action  by  party  representatives,"  and  may  see  that  the  party 
proceeds  according  to  its  own  rules.^* 

3.  Determination  in  Proceedings  To  Correct  Official  Ballot.  —  The 
court  has  no  power,  in  a  proceeding  directed  at  the  officer  who  is  to 
prepare  the  official  ballot,  to  decide  questions  of  party  allegiance;''^ 


to."    In  re  Lazarus,  140  App.  Div.  406, 
125  N.  Y.   Supp.  414. 

70.  In  re  Cragg,  107  N".  Y.  Supp, 
1124. 

71.  So  where  the  board  of  elections 
only  has  power  to  canvass  returns  and 
cannot  go  behind  the  returns  to  inves- 
tigate frauds,  its  action  cannot  be  re- 
viewed on  the  ground  of  fraud  in  the 
conduct  of  the  primary  election.  In  re 
Hines,  141  App.  Div.  569,  126  N.  Y, 
.Supp.   386. 

72.  People  ex  rel.  Tuers  v.  Dooling, 
141  App.  Div.  918,  125  N.  Y.  Supp. 
857. 

Review  of  decision  of  filing  officer, 
see  infra,  II,  I. 

73.  "The  rule  required  the  election 
for  committeeman  to  be  held  at  the 
time  and  place  fixed  by  the  committee, 
but  it  clearly  contemplates  an  election 
each  political  year,  and  if  the  electors 
should  see  or  suspect  a  design  on  the 
part  of  the  committee  to  postpone  a  new 
election  for  the  perpetuation  of  their 
own  power  or  other  unlawful  or  insuf- 
ficient reason,  mandamus  would  lie  to 
compel  the  committee  to  act."  Chester 
County  Republican  Nominations,  213 
Pa.  64,  62  Atl.  258, 

74.  "The  statutes  make  the  party 
rules  the  law  of  the  case,  and  the 
authority  of  the  courts,  as  in  the  re- 
view of  corporate  or  ecclesiastical  elec- 
tions and  trials,  is  merely  to  see  that 
the  acting  body  proceeded  regularly 
according  to  its  own  rules."  Chester 
County  Republican  Nominations,  213 
Pa.  64,  62  Atl.  258. 

75.  "Delegates  to  political  conven- 
tions are  no  doubt  trustees  in  a  large 
sense  of  the  word,  but  they  discharge 
a  trust  with  which  the  courts  do  not 
meddle.  They  obey  or  disobey  instruc- 
tions as  they  see  fit,  and  the  only  rem- 
edy for   their   disobedience   is   the   cen- 


sure of  the  people  expressed  at  the 
polls.  This  is  true  at  least  so  far  as 
the  ballot  law  is  concerned.  All  the 
filing  officer  has  to  determine  is 
whether  the  certificate  offered  for  his 
acceptance  emanates  from  the  regular 
convention  of  the  party.  It  is  no  con- 
cern of  his  whether  the  delegates  to 
the  convention  have  nominated  mem- 
bers of  their  own  party  or  of  other 
parties,  whether  the  nominees  are  there 
to  stay  or  to  be  taken  down."  Hutch- 
inson V.  Brown,  122  Cal.  189,  54  Pac. 
738,  which  related  to  a  convention  or- 
ganized under  the  central  committee 
system,  the  point  in  controversy  being 
the  right  to  form  a  "fusion"  with 
certain  other  political  parties.  The 
case  is  quoted  with  approval  and  fol- 
lowed in  Sbarboro  v.  Jordan,  44  Cal. 
Dec.  489,  127  Pac.  170,  where, 
under  the  direct  primary  system, 
the  nomination  is  made  by  a  con- 
vention of  "hold-over"  state  sen- 
ators belonging  to  a  party  and  the 
persons  nominated  as  candidates  of 
that  party  for  state  senators  and  as- 
semblymen. Such  candidates  having 
filed  as  members  of  one  party  and  been 
nominated  as  such  had  at  the  state 
convention  repudiated  the  platform  and 
candidates  of  the  national  party  of  the 
same  name  instructing  those  nominated 
as  presidential  electors  to  vote  for  can- 
didates of  a  third  party.  It  was  sought 
by  mandamus  to  compel  the  secretary 
of  state  to  print  the  official  ballot  des- 
ignating as  candidates  of  such  party 
persons  nominated  by  a  minority  who 
had  withdrawn  and  nominated  electors 
pledged  to  support  the  national  ticket 
and  to  refuse  to  designate  as  electors 
of  said  party  the  person  nominated 
by  the  state  convention.  The  writ  was 
denied.  See  also  Independence  Party 
Nomination,   208   Pa.   108,   57   Atl.   344. 
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but  it  may  decide  which  faction  is  to  be  recognized  as  representing 
the  party/''  or  determine  whether  the  body  acting  was  in  fact  the  legal 
committee  of  the  party,^^  or  whether  there  is  such  a  party  as  is  named 
in  the  certificate^^ 

B.  Right  of  Court  To  Review  Legislative  Enactments  Concern- 
ing Official  Ballots.  —  The  court  may  review  the  legislative  enact- 
ments respecting  official  ballots  to  determine  whether  they  conflict  with 
constitutional  rights^" 

C.  Jurisdiction  To  Compel  Sending  Out  Proper  Ballot.  —  Even 
in  the  absence  of  a  direct  statutory  provision  it  has  been  held  that  the 
court  may  be  asked  to  compel  the  sending  out  of  a  proper  ballot.-** 


76.  "The  legislative  enactment  spe- 
cializing as  to  what  political  parties 
may  have  use  of  the  official  ballot,  and 
the  conditions  to  be  observed  to  secure 
the  enjoyment  of  that  privilege,  im- 
pliedly renders  all  controversies  be- 
tween rival  claimants  to  such  privilege 
as  to  any  political  organization,  judi- 
cial in  character  so  far  as  necessary  to 
a  decision  upon  the  ultimate  point  in- 
volved." State  ex  rel.  Cook  v.  Houser, 
122  Wis.  534,  100  N.  W.  964. 

In  Hutchinson  v.  Brown,  122  Cal. 
189,  54  Pac.  738,  the  court  says  the 
question  was  raised  but  not  decided  in 
McDonald  v.  Hinton,  114  Cal.  484,  46 
Pac.  870.  "In  this  case  that  question 
cannot  be  avoided,  but  it  will  not  re- 
quire any  particular  examination,  since 
both  parties  to  the  controversy  concede 
that  the  court  not  only  may  but  must 
determine  upon  the  admitted  facts 
whether  as  matter  of  law  the  secretary 
should  have  filed  the  certificate  which 
he  rejected  and  should  have  refused  to 
file  the  certificate  which  he  accepted." 
In  Sbarbow  ly.  Jordan,  44  Cal.  Dec.  489, 
the  court  took  jurisdiction,  but  its  right 
to  do  so  was  not  questioned. 

In  Allen  v.  Burrow,  69^  Kan.  812, 
77  Pac.  555,  the  court  says  that  since 
the  adoption  of  the  Australian  ballot 
law  the  courts  have  many  times  been 
called  upon  to  settle  disputes  about 
the  regulation  of  nominations  made  by 
political  conventions.  Where  permitted 
by  statute,  if  there  are  two  conven- 
tions, each  claiming  to  be  regular,  both 
sets  of  nominations  are  placed  on  the 
ticket.  But  where  the  statute  forbids 
more  than  one  set  the  courts  are  forced 
to  take  jurisdiction  and  decide  which 
convention  is  regular,  if  no  other  tri- 
bunal is  vested  with  that  power.  If 
there  is  such  a  tribunal,  then  its  de- 
cision is  final.    See  also  Miller  v.  Clark, 
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62  Kan.  278,  62  Pac.  664,  which  over- 
rules Sims  V.  Daniels,  57  Kan.  552,  46 
Pac.  952,  so  far  as  that  may  seem  to 
hold  to  the  contrary. 

In  State  V.  Wait  (Neb.),  138  N.  W. 
159,  it  is  held  that  where  any  attempt 
by  deception  or  otherwise  is  made  to 
deprive  the  voter  of  his  right  to  vote 
a  straight  party  ticket,  by  making  the 
required  statutory  single  mark  on  the 
official  ballot,  it  is  the  right  of  the 
governing  body  or  committee  of  his 
party  to  appeal  to  the  courts  if  neces- 
sary to  protect  him;  and  when  it  is 
made  to  appear  that  such  an  attempt 
is  intended,  it  is  the  duty  of  the  court 
to  prevent  it.  In  the  case  at  bar  presi- 
dential electors  sought  to  be  put  on 
the  ballot  as  republican  electors  though 
admitting  they  did  not  intend  to  vote 
for  the  national  republican  candidates. 
The  state  republican  voters  had  by 
popular  "preferential  vote"  at  the 
primary  election  instructed  their  dele- 
gates to  the  Eepublican  National  Con- 
vention to  vote  for  the  candidate  for 
whoni  the  electors  proposed  to  vote, 
but  who  had  not  been  nominated  by 
the  Eepublican  National  Convention, 
and  had  in  fact  been  nominated  by  an- 
other national  party. 

77.  Cain  v.  Page,  19  Ky.  L.  Eep. 
977,  42  S.  W.  336. 

78.  In  re  Nomination  of  Eobb,  188 
Pa.  212,  41  Atl.  477. 

Under  section  125  of  the  Election 
Laws  the  county  court  has  jurisdiction 
to  pass  upon  the  right  to  use  a  certain 
party  designation.  See  In  re  Kaufman, 
78  Misc.  72,  138  N.  Y.  Supp.  S04,  137 
N.  Y.   Supp.   1124. 

79.  Matter  of  Burke  v.  Terry,  203 
N.  Y.  293,  96  N.  E.  931,  afirming  146 
App.  Div.   520,  131   N.  Y.  Supp.   841. 

80.  State  ex  rel.  Hewen  v.  Elliott, 
17  Wash.  18,  48  Pac.  734. 
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D.  Jurisdiction  op  Particular  Court.  —  Where  the  county  court 
and  the  supreme  court  are  given  concurrent  jurisdiction  to  determine 
finally  as  to  contests,  those  contests  which  pertain  to  offices  of  counties 
and  other  like  lesser  territorial  subdivisions  should  be  brought  in  the 
county  court.®^ 

E.  Exclusive  Jurisdiction  of  Statutory  Tribunal.  —  Where  a 
special  tribunal  has  been  named  by  statute  the  decisions  thereof  are 
usually  held  to  be  final  even  though  the  statute  does  not  so  state  in 
terms.®^    If  the  statute  does  so  state  the  decision  is  of  course  final,^^ 


81.  "The  primary  nomination  law 
(St.,  1909,  p.  709)  in  terms  assumes 
to  confer  upon  this  court,  the  dis- 
trict court  of  appeal,  and  the  supe- 
rior court  of  the  proper  county  a  con- 
current jurisdiction  to  correct  in  a 
summary  proceeding  all  errors,  omis- 
sions, misconduct,  or  neglect  of  duty 
of  any  of  the  officers  concerned  in 
the  preparation  of  the  official  ballot. 
According  to  the  terms  of  the  act,  the 
jurisdiction  of  the  superior  courts  in 
their  respective  ('the  proper')  coun- 
ties is  just  as  extensive  and  complete 
as  the  jurisdiction  of  the  supreme  court 
and,  as  there  is  no  provision  for  an 
appeal  in  this  class  of  contest,  their 
judgments  are  final  when  entered. 
There  is  nothing  to  justify  the  com- 
mencement of  the  proceeding  in  this 
court."  In  re  Snyder,  158  Cal.  218, 
110  Pac.  820. 

For  statutory  construction  as  to  par- 
ticular court  having  jurisdiction  gen- 
erally, see  supra,  I,  B,  1. 

82.  Democratic  Executive  Commit- 
tee V.  Baughman,  134  Ky.  664,  121  S. 
W,  468,  following  Democratic  Executive 
Committee  v.  Dougherty,  134  Ky.  402, 
120  S.  W.  343,  which  in  turn  follows 
Beasly  v.  Adams,  118  Ky.  695,  82  S. 
W.  249,  wherein  the  court  decided  that 
the  language  of  the  statute  "that  the 
committee  shall  have  the  power  to  hear 
and  determine  such  contests,  and  decide 
who  shall  be  entitled  to  the  nomination 
precludes  the  idea  there  shall  be  any 
appeal."  See  also  Hill  v.  Holdam,  120 
Ky.  660,  87  S.  W.  805,  and  cases  there 
cited. 

Where  the  legislature  has  placed 
within  the  state  central  committee  the 
determination  as  to  rival  claims  to  go 
on  the  ballot,  such  committee's  judg- 
ment is  the  determining  factor,  and  it 
commits  no  jurisdictional  error  by  dis- 
regarding the  decision  of  the  national 
committee  of  the  party.     State  ex  rel. 


Cook  V.  Houser,   122  Wis.  534,  100   N. 
W.  964. 

There  is  no  authority  to  mandamus 
the  secretary  of  state  to  put  names  on 
the  official  ballot  where  under  the  stat- 
ute a  special  board  is  provided  to  hear 
nomination  contests  on  objection  being 
filed  with  the  secretary.  State  ex  rel. 
Piper  V.  Michel,  122  La.  199,  47  So. 
464;  State  ex  rel.  Tabeult  v.  Michel,  122 
La.  188,  47  So.  460. 

In  Miller  v.  Clark,  62  Kan.  278,  62 
Pac.  664,  the  court  holds  that  one  who 
seeks  nomination  under  a  primary  law 
cannot  adopt  merely  that  portion  of 
the  law  which  is  beneficial  to  him,  and 
repudiate  other  parts.  The  act  pro- 
vides a  special  tribunal  to  decide  the 
regularity  of  selection  of  nominees, 
and  where  one  files  a  certificate  claim- 
ing nomination  as  provided  under  the 
act,  he  makes  himself  a  party  to  a 
contest  before  that  tribunal.  But  the 
court  expressly  refrained  from  holding 
that  if  the  action  of  the  officers  desig- 
nated as  such  tribunal  was  induced  by 
bad  faith  or  was  the  result  of  arbi- 
trary acts  showing  wrongful  conduct 
amounting  to  fraud,-  equity  would  not 
interpose,  or  the  candidate  be  given 
a  remedy  by  mandamus.  In  Allen  V. 
Burrow,  69  Kan.  812,  77  Pac.  555,  the 
court  on  its  appearing  that  the  board 
was  charged  with  fraud  ordered  that 
issue  to  be  tried  before  it. 

83.  State  t>.  Hayward,  141  Iowa  196, 
119  N.  W.  620  (construing  §1103  of 
the  code) ;  Hay  v.  Keeshan,  83  Kan. 
438,  111  Pac.  436  (construing  Gen.  St., 
1909,   §3257). 

"It  has  been  uniformly  held  that 
the  decision  of  the  secretary  of  state, 
when  acting  in  the  capacity  of  state 
supervisor  of  elections,  upon  written 
objections  to  certificates  of  nomination 
and  nomination  papers,  or  upon  other 
questions  arising  in  the  course  of  nom- 
ination of   candidates,  is   final.     Chap- 
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unless  the  constitutional  grant  of  judicial  power  has  placed  some  limita- 
tion upon  the  right  to  deny  review  by  the  courts.***  Where  the  com- 
mittee has  such  final  power  it  cannot  confer  jurisdiction  upon  the 
courts.^^ 

F.  Right  op  Board  To  Rescind  Former  Action.  —  The  board  of 
canvassers  of  a  primary  election  having  once  made  its  decision  has  no 
right  to  reconvene,  rescind  its  former  action  and  declare  another 
party  nominated.^® 

G.  Statutory  Method  Is  Exclusive.  —  Where  a  method  is  pro- 
vided by  statute  for  raising  objections  to  nominations  and  ballots  that 
method  must  be  pursued.**^ 

The  statutory  contest  proceeding  provided  for  regular  elections  cannot 
be  used  to  contest  a  primary  in  the  absence  of  express  statu- 
tory provision.®*     In  many  jurisdictions,  however,  the  direct  primary 


man  v.  Miller,  52  Ohio  St.  166,  39  N. 
E.  24;  Kandall  v.  State  ex  rel,  64 
Ohio  St.  57,  59  N.  E.  742;  State  ex 
rel.  V.  Stewart,  71  Ohio  St.  55,  72  N. 
E.  307.  The  statute  so  declares,  and 
as  at  present  advised,  this  court  is  of 
the  opinion  that  those  matters  are  not 
per  se  the  subject  of  judicial  cogni- 
zance, but  are  matters  for  political  reg- 
ulation, and  well  within  the  legislative 
power."  State  ex  rel.  Buel  v.  Joyce 
(Ohio),   100   N.   E.   325. 

84.  In  re  Nomination  of  Eobb,  188 
Pa.  212,  41  Atl.  477. 

85.  Beasly  v.  Adams,  118  Ky.  695, 
82  S.  W.  249. 

86.  State  ex  rel.  Binder  v.  Goff,  129 
Wis.  668,  109  N.  W.  628. 

87.  Where  the  statute  contains  pro- 
visions for  the  correction  of  the  ballot 
before  the  election,  objections  thereto 
cannot  be  raised  afterwards.  People 
ex  rel.  Wdlliams  v.  Board  of  Canvassers, 
105  App.  Div.  197,  94  N.  Y.  Supp.  996, 
affirmed,  183  N.  Y.  538,  76  N.  E.  1116. 

"In  an  election  contest,  as  we  con- 
strue the  law,  the  contestant  cannot 
question  the  regularity  or  validity  of 
the  proceedings  of  conventions  or  com- 
mittees in  making  or  filing  nominations 
of  candidates,  nor  can  he  in  such  a 
proceeding  review  the  action  of  the 
officer  whose  duty  it  is  to  make  up  the 
party  tickets  and  from  them  prepare 
the  official  ballot.  In  order  to  reach 
these  questions  the  actions  .  .  .  must 
be  reviewed  by  a  direct  proceeding,  and 
to  be  of  any  avail  it  must  be  done 
before  the  election  is  held."  Payne  v. 
Hodgson,  34  Utah  269,  97  Pac.  132. 

The  rule  that  after  a  party  has  been 
elected  his  eligibility  can  only  be  raised 

Vol.  VIII 


in  a  direct  proceeding  was  applied  in 
State  ex  rel.  Ochsenreiter  v.  Blegen,  26 
S.  D.  106,  128  N.  W.  488,  where  the 
direct  primary  statute  provided  that  a 
statement  on  oath  as  to  ineligibility 
might  be  filed  with  the  auditor  and 
the  candidate  must  then  file  proof  of 
his  eligibility  with  the  auditor  or  be 
left  off  the  ballot,  and  the  objector  had 
not  filed  such  statement,  but  alter  the 
election  applied  for  a  writ  of  prohibi- 
tion to  keep  the  candidate  chosen  at 
the  primary  off  the  official  ballot  for 
the  election. 

Where  the  primary  election  law  pro- 
vides for  an  action  to  contest  a  nom- 
ination one  cannot  have'  mandamus  to 
compel  certification.  Dewees  V.  Stev- 
ens  (Tex.),  150   S.  W.  589. 

Objection  to  nomination  is  waived  by 
failure  to  proceed  against  the  proper 
official.  Schuler  v.  Hogan,  168  111.  369, 
48  N.  E.  195. 

In  Pennsylvania. — The  jurisdiction  to 
determine  questions  as  to  the  form  and 
validity  of  nomination  certificates  is 
exclusively  in  the  court  of  common 
pleas  by  objection  filed  to  the  cer- 
tificates. It  cannot  be  considered  in  a 
proceeding  in  the  quarter  sessions  to 
contest  the  election.  Much  less  can  he 
ask  the  supreme  court  on  certiorari 
from  the  quarter  sessions  to  consider 
such  matter.  Von  Moss'  Election,  219 
Pa.  453,  68  Atl.  1019. 

88.  State  v.  Eeynolds,  190  Mo.  578, 
89   S.  W.   877. 

And  frequently  such  procedure  can- 
not be  used  because  irregularities  in 
proceedings  at  primaries  are  not  named 
as  a  ground  of  contest.  Smith  v.  Ash- 
mead,  74  N.  J.  L.  229,  65  Atl.  877. 
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election  laws  provide  for  a  contest  as  in  the  case  of  other  elections.''® 
H.  Filing  Objections  to  Nomination  Certificate.  —  Procedure 
Before  Special  Tribunal.  —  Where  the  statute  provides  for  filing 
objections  to  nomination  certificates  the  proceedings  may  be  instituted 
by  one  offering  such  certificate,  upon  the  officer  refusing  to  receive  it."* 
Such  proceedings  apply  to  a  certificate  given  by  the  board  of  can- 
vassers under  a  direct  primary,  where  the  statute  contains  a  clause 
continuing  the  special  tribunal  in  existence."^  The  hearing  must  be 
begun  within  the  time  provided  by  statute,  but  this  does  not  forbid 
continuances.^^ 

Notice  of  Hearing  Before  Special  Tribunal. —  One  who  appears  before 
the  special  tribunal  cannot  object  that  proper  notice  was  not  given 
him.»3 

Parties  on  Mandamus  To  Compel  Certification.  —  In  mandamus  to  com- 
pel certification,  the  action  of  the  special  tribunal  being  questioned,  the 
attorney-general  who  was  a  member  thereof  should  be  made  a  party." 
I.  Review  of  Decision  op  Filing  Officer  on  Exceptions  Filed 
"With  Him.  —  The  exact  nature  of  the  proceeding  is  a  matter  of  some 
doubt  but  it  seems  to  be  properly  considered  as  a  review  in  the  nature 
of  certiorari.^^  It  is  clear  that  it  will  be  heard  only  on  the  papers 
upon  which  the  original  determination  was  based.**^ 


In  California  wrongfully  procuring 
nomination  or  having  name  illegally  on 
tickets  is  not  ground  for  contest  under 
Code  Civ.  Proc,  §1111.  Powers  v. 
Hitchcock,  129  Cal.  325,  61  Pac.  1076, 
citing  Meredith  v.  Christy,  64  Cal.  95, 
27  Pac.   863. 

In  Illinois  the  jurisdiction  oi  the 
contest  court  is  limited  to  contesting 
elections.  It  does  not  extend  to  de- 
termination of  regularity  of  nomina- 
tion. Welsh  V.  Shumway,  232  111.  54, 
83  N.  E.  549;  Dilcher  v.  Schorik,  207 
111.  528,  69  N.  E.  807.  See  also  Schuler 
V.  Hogan,  168  111.  369,  48  N.  E.  195. 

89.  See  infra,  I. 

90.  State  v.  Hayward,  141  Iowa  196, 
119  N.  W.  620,  construing  §1103  of  the 
code. 

91.  In  Griffin  v.  Gesner,  78  Kan.  669, 
97  Pac.  794,  the  court  holds  that  under 
a  provision  of  the  direct  primary  law 
specifically  continuing  in  force  and 
making  applicable  to  such  primary  elec- 
tions so  much  of  the  election  laws  as 
are  not  inconsistent  therewith,  "the 
intent  of  this  act  being  to  place  the 
primary  under  the  regulation  and  pro- 
tection of  the  laws  in  force  as  to  elec- 
tions,"  the  certificate  of  election  given 
by  the  board  of  canvassers  corresponds 
to  the  certificate  of  nomination  form- 
erly  given,    and    the    tribunal    created 


I 


for  the  purpose  of  hearing  objections 
to  such  nominations  still  exists  and  has 
power  to  try  contests  arising  from  the 
primary  election. 

92.  Allen  v.  Borrow,  69  Kan.  812, 
77  Pac.   555. 

93.  State  v.  Michel,  122  La.  188, 
47  So.  460. 

94.  Allen  v.  Burrow,  69  Kan.  812, 
77  Pac.  555. 

95.  "This  proceeding,  though  under 
the  confusing  directions  of  the  proced- 
ure act  of  May  9,  1889,  P.  L.  159, 
called  an  appeal,  is  in  fact  certiorari, 
and  must  be  so  treated."  Chester 
County  Eepublican  Nominations,  213 
Pa.   64,   62  Atl.  258. 

Not  an  original  proceeding.  Matter 
of  Fairchild,  151  N.  Y.  359,  45  N.  E. 
943,  followed  in  In  re  Comrs.  of  Elec- 
tions, 64  Misc.  620,  120  N.  Y.  Supp.  580. 

96.  Matter  of  Fairchild,  151  N.  Y. 
359,  45  N.  E.  943,  followed  iii  In  re 
Comrs.  of  Elections,  64  Misc.  620,  120 
N.  Y.  Supp.  580. 

Where  the  common  pleas  refused  to 
grant  a  rehearing  of  an  order  sustain- 
ing exceptions  to  a  nomination,  the 
appellate  court  can  only  pass  upon  the 
regularity  of  the  record,  and  if  nothing 
appears  showing  an  abuse  of  discretion 
the  action  is  affirmed.  Foy's  Case,  224 
Pa.  358,  73  Atl.  324. 
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Paxties.  — Under  a  statute  providing  that  "any  citizen"  may  bring 
an  appeal,  it  is  necessary  that  the  moving  party  be  a  qualified  elector 
resident  in  the  political  subdivision  involved.^^  And  he  must  have 
been  the  party  who  filed  the  original  objections."^ 

Petition.  —  Where  the  facts  stated  in  the  petition  bring  the  case 
within  the  operation  of  the  statute,  the  mere  fact  that  the  moving 
papers  are  entitled  under  a  statute  not  applicable  will  not  vitiate  the 
proceedings.^** 

Venue.  —  The  venue  of  the  proceeding  is  determined  by  the  location 
of  the  political  subdivision  involved  and  not  by  that  of  the  office  where- 
in the  objections  must  be  filed.^ 

Decision.  — A  provision  requiring  the  court's  decision  to  be  made 
within  a  specified  time  is  directory  merely.^ 

J.  Procedure  on  Review  of  Special  Tribunal.  —  Parties.  —  Un- 
der a  statute  providing  for  appeal  from  a  special  tribunal  and  a  rule 
to  show  cause  on  the  person  declared  the  nominee,  the  opposing  can- 
didate may  be  made  a  party  though  he  was  not  in  fact  declared  nom- 
inated.^    Though  it  has  been  held  that    neither    the    committee    who 


97.  See  Matter  of  Social  Democratic 
Party,  182  N.  Y.  442,  75  N.  E.  415, 
followed  in  In  re  Haugh,  127  N.  Y. 
Supp.   747. 

98.  Matter  of  Social  Democratic 
Party,  182  N.  Y.  442,  75  N.  E.  415, 
followed  in  In  re  Haugh,  127  N.  Y. 
Supp.  747,  See  also  People  ex  rel. 
Tuers  v.  Dooling,  141  App.  Div.  918, 
125  N.  Y.  Supp.  857. 

99.  In  re  Haugh,  141  App.  Div.  26, 
125  N.  Y.  Supp.  704. 

1.  In  New  York,  under  a  statute 
■whereby  objections  to  certificates  of 
nomination  were  made  to  the  filing 
officer,  whose  decision  thereupon  was 
subject  to  review  by  "the  supreme 
court  or  any  justice  thereof  within  his 
county,"  it  was  held  that  hearings  on 
nominations  filed  with  the  secretary 
of  state  should  not  be  brought  within 
the  courts  having  territorial  jurisdic- 
tion of  the  county  of  Albany,  but  might 
be  brought  in  the  courts  having  such 
jurisdiction  over  the  county  or  district 
where  the  complainant  and  respondent 
reside  and  where  the  transaction  arose 
that  is  the  subject  of  the  controversy. 
Matter  of  Fairchild,  151  N.  Y.  359.  45 
N.  E.  943. 

2.  A  provision  of  the  statute  refer- 
ring to  review  of  determination  of  an 
officer  as  to  nomination  certificates  that 
the  decision  must  be  made  on  or  before 
the  last  day  fixed  to  file  certificates  to 
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fill  vacancies,  which  day  is  by  the  stat- 
ute placed  at  fifteen  days  before  elec- 
tion, is  directory  and  not  mandatory. 
The  court  having  acquired  jurisdiction 
and  the  case  having  been  submitted  to 
the  court,  the  matter  has  passed  beyond 
the  control  of  the  parties,  and  they 
will  not  lose  their  rights  through  any 
failure  of  the  court  to  decide  within 
the  specified  time.  Matter  of  Hen- 
nessy,   164   N.  Y.  393,  58  N.  E.  446. 

3.  The  procedure  for  contesting  nom- 
inations provides  for  an  appeal  from 
the  decision  of  the  committee  hearing 
the  contest  in  the  first  instance,  where- 
by the  court  on  the  application  of  any 
person  feeling  aggrieved  "shall  issue  a 
rule  requiring  the  person  declared  by 
the  committee  to  be  the  nominee  of 
the  party  to  show  cause,"  etc.  De- 
fendant who  was  plaintiff's  opponent 
cannot  object  that  the  petition  shows 
no  cause  of  action  against  him  be- 
cause he  was  not  declared  to  be  the 
nominee,  the  action  of  the  committee 
having  been  to  declare  the  election  a 
nullity.  On  the  face  of  the  returns 
plaintiff  had  been  elected.  On  his  con- 
testing the  order  he  rightly  considered 
defendant  the  real  party  in  interest 
and  properly  cited  him  that  he  might 
be  given  an  opportunity  to  be  heard. 
The  court  suggests  that  if  defendant 
wanted  to  drop  out  of  the  proceedings 
he  doubtless  could  have  done  so.  Triche 
V.  Labiche,  121  La.  138,  46  So.  130. 
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heard  the  contest  in  the  first  instance  nor  the  officer  with  whom  the 
nomination  was  filed  were  necessary  or  proper  parties,*  where  the 
action  of  the  committee  in  not  naming  any  nominee  is  attacked  the 
committee  may  be  brought  in  through  its  chairman.^  So  where  such 
chairman  was  in  court  he  was  cited  to  show  forthwith  the  grounds  on 
which  the  committee  acted.^ 

Waiver  of  Right.  —  The  right  to  the  review  is  not  waived  by  making 
a  deposit  in  accordance  with  the  order  of  the  tribunal  directing  a  new 
election^ 

Time  To  Apply.  —  The  application  must  be  made  within  the  statutory 
time.^ 

Application.  —  Under  a  statute  providing  in  terms  for  an  application 
to  the  court  it  is  sufficient  to  file  it  with  the  clerk.^ 

Issuance  of  Eule.  —  The  statute  contemplates  issuance  of  the  rule  by 
the  court  and  not  by  the  clerk.^** 

K,  Proper  Remedy  To  Compel  Sending  Out  Proper  Ballot.  —  1. 
Mandamus.  —  Mandamus  is  recognized  as  the  proper  remedy  to  compel 
the  placing  on  the  ballot  of  one  entitled  thereto." 


4.  "The  only  person  whom  the 
plaintiff  was  authorized  or  had  any 
reason  to  bring  into  court  was  the 
opposing  candidate  who  (in  this  in- 
stance) had  been  declared  the  nomi- 
nee."    Bailey  v.  Janvier,  120  La.  893, 

45  So.  932. 

5.  "The  statute  apparently  contem- 
plates action  by  the  courts  only  in  case 
there  is  a  nominee,  since  it  declares 
that  the  court,  when  asked  to  review 
the  action  of  the  committee,  shall  issue 
a  rule  requiring  the  nominee  to  show 
cause;  but  it  would  not  do,  in  our 
opinion,  to  put  upon  the  statute  an 
interpretation  by  which  a  person  clear- 
ly nominated — one,  even  whose  election 
was  conceded  by  his  opponents — would 
be  remediless  against  any  arbitrary 
action  of  the  committee,  so  long  as  no 
one  was  declared  to  be  the  nominee. 
The  provision  for  a  rule  upon  the  nom- 
inee has  application,  in  our  opinion, 
only  when  there  is  a  nominee.  When 
there  is  no  nominee,  and  yet  ground 
of  camplaint,  the  committee  itself  must 
stand  in  judgment  through  its  chair- 
man."    Triche  v.  Labiche,  121  La.  138, 

46  So.  130. 

6.  Triche  v.  Labiche,  121  La.  138,  46 
So.  130. 

7.  Triche  v.  Labiche,  121  La.  138,  46 
So.  130. 

8.  Madere  v.  Sellers,  120  La.  812, 
45  So.  735. 

9.  Triche   v.   Labiche,    120   La.    681, 


45  So.  548;  Vial  v.  Elfer,  120  La.  673, 
45  So.  545. 

10.  Vial  r.  Elfer,  120  La.  673,  45 
So.  545;  Triche  v.  Labiche,  120  La.  681,- 
45  So.  548. 

11.  Fuller  V.  Corey,  18  Idaho  558, 
110  Pac.  1035. 

Compare  Board  of  Election  Comrs. 
V.  Mandell  (Mich.),  137  N.  W.  1089, 
where  a  writ  of  mandamus  to  prevent 
the  operation  of  an  injunction  forbid- 
ding the  placing  of  a  candidate's  name 
on  the  ballot  was  refused  without  de- 
ciding the  jurisdictional  question.  The 
court  suggests  that  mandamus  would 
not  be  the  proper  remedy  unless  the 
shortness  of  time  within  which  the  bal- 
lots must  be  printed  makes  the  injunc- 
tion conclusive  of  the  candidate's  right, 
' '  thus  creating  an  exigency  in  which 
there  is  no  other  adequate  relief." 

Mandamus  lies  to  compel  the  placing 
on  the  ballot  of  one  nominated  to  an 
office  and  whose  name  has  been  cer- 
tified and  filed  as  required  by  the  stat- 
ute. Yet  if  there  was  in  fact  no  va- 
cancy mandamus  would  not  lie  to  com- 
pel the  placing  on  the  ballot  of  the 
name  of  a  person  regularly  nominated 
to  fill  the  supposed  vacancy.  Wells  v. 
Munroe,  86  Md.  443,  38  Atl.  987. 

One  claiming  the  right  to  be  on  the 
official  ballot  by  virtue  of  having  been 
the  only  candidate  of  a''  party  at  the 
primary,  but  whose  name  was  not  on 
the  primary  ballot,  should  liftve  begun 
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2.  Injunction.  —  A  suit  to  enjoin  is  not  proper  because  that  would 
open  up  the  whole  controversy  and  would  not  prove  a  speedy  remedy." 

3.  Prohibition.  —  Prohibition  cannot  be  used  to  prevent  the  plac- 
ing on  the  ballot  of  one  duly  nominated.^^ 

L.  Right  of  Official  Preparing  Ballot  To  Question  Party's 
Eligibility.  —  It  has  been  held  that  the  official  charged  with  the  duty 
of  preparing  ballots  may  determine  a  question  of  eligibility  summarily, 
leaving  the  candidate  to  his  remedy  by  mandamus.^* 

M.  Summary  Procedure  To  Correct  Printed  Ballot.  —  Under  a 
statute  providing  for  a  summary  procedure  to  correct  errors  in  the 
ballot  as  printed,  proceedings  cannot  be  instituted  to  contest  the  right 
to  appear  on  such  ballot.^^ 

N.  Attacking  Use  of  Voting  Machines.  —  Where  the  right  to  use 
voting  machines  is  questioned,  a  direct  proceeding  before  the  election, 
as  by  mandamus,  should  be  brought.^® 

Mandamus  is  a  proper  remedy  where  the  use  of  the  machines  will 
result  in  the  practical  disfranchisement  of  some  voters.^"^ 

Laches  in  applying  for  the  remedy  cannot  be  predicated  upon  the 
knowledge  of  some  of  the  relators  that  the  machines  were  to  be  used."^ 

III.  COMPELLING  REGISTRATION,  RECEIPT  OF  VOTES,  OR 
CORRECTION  OF  LISTS.  —  A.  Jurisdiction.  —  Though  it  be  claimed 
that  a  constitutional  question  is  involved  the  court  cannot  take  juris- 
diction to  declare  a  whole  scheme  of  registration  void  on  bill  in  equity 


proceedings  to  compel  the  state  board 
to  place  his  name  on  the  primary  ballot 
and  not  have  waited  to  proceed  by 
mandamus  against  the  board  when 
about  to  prepare  the  official  ballot. 
Persons  v.  Penn   (Okla.),  127  Pac.  384. 

12.  State  ex  rel.  Kinder  v.  Goff,  129 
Wis.  668,  109  N.  W.  628.  But  compare 
State  ex  rel.  Cook  v.  Houser,  122  Wis. 
534,  100  N.  W,  964. 

13.  Miller  v.  Davenport,  8  Idaho 
593,  70  Pac.  610. 

14.  State  ex  rel.  Chealander  v.  Car- 
roll, 57  Wash.  202,  106  Pac.  748.  The 
court  says  that  this  power  is  liable  to 
abuse,  but  "the  means  of  correcting 
him  are  open."  In  the  case  at  bar 
there  was  no  question  as  to  the  can- 
didate's ineligibility  under  a  law  for- 
bidding one  who  had  held  the  office  of 
civil  service  commissioner  to  hold  any 
office  during  the  term  for  which  he 
had  been  appointed  or  elected. 

15.  Lee  v.  County  Clerk  of  Mon- 
mouth (N.  J.),  69  Atl.  246,  construing 
Comp.  St.,  1910,  p.  2094,  §53;  p.  2091, 
§46. 

16.  It  cannot  be  urged  on  a  contest 
as   a    ground    for    throwing    out    whole 
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precincts  and  so  disfranchising  the 
voters.  People  ex  rel.  Deister  v.  Win- 
termute,  194  N.  Y.  99,  86  N.  E.  818, 
reversing  127  App.  Div.  933,  111  N.  Y. 
Supp.  1135. 

16a.  "If  votes  cannot,  in  fact,  be 
cast  upon  the  machines  within  the  time 
allowed  by  law,  their  use  will  result  in 
some  voters  being  deprived  of  their 
votes.  Such  an  injustice,  if  clearly 
shown,  will  justify  the  interference  of 
the  court  to  afford  a  remedy  by  man- 
damus." The  court  ordered  ballots 
and  ballot  boxes  to  be  furnished.  Peo- 
ple V.  Taylor  (111.),  100  N.  E.  534. 

16b.  "Laches  or  estoppel  on  the 
part  of  the  relators,  however,  has  noth- 
ing to  do  with  this  proceeding.  Though 
the  relators  have  a  special  interest,  the 
object  of  the  suit  is  not  a  matter  of 
individual  interest,  but  of  public  con- 
cern, and  any  citizen  might  have  be- 
come the  relator  in  a  suit  to  enforce 
the  public  right."  The  contention  was 
that  some  of  the  relators  had  known 
for  months  that  machines  were  to  be 
used,  but  proceedings  were  commenced 
only  a  few  days  before  election.  Peo- 
ple V.  Taylor  (111.),  100  N.  E.  534. 
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seeking  registration  of  complainant  and  all  other  citizens  similarly 
situated.^^ 

Retaining  Jurisdiction  To  Settle  Questions.  —  A  bill  to  compel  registra- 
tion will  not  be  dismissed  solely  because  the  election  is  past  for  which 
the  registration  was  required.^** 

B.  Mandamus  To  Compel  Registration.  —  Whether  mandamus 
will  lie  to  compel  the  board  of  registration  to  put  one  on  the  list  de- 
pends upon  whether  such  board  acts  judicially  or  ministerially.^^    The 


17.  In  Giles  v.  Harris,  189  U.  S. 
475,  23  Sup.  Ct.  639,  47  L.  ed.  909,  the 
bill  alleged  a  conspiracy  by  the  white 
people  of  the  state  to  keep  the  blacks 
from  voting.  The  court  suggests  that 
the  traditional  limits  of  proceedings  in 
equity  as  a  remedy  for  political  -wrongs 
would  be  sufiicient  grounds  for  dismis- 
sal, but  puts  its  decision  on  the  broader 
ground.  Justice  Holmes,  writing  the 
majority  opinion,  saying:  "If  the  con- 
spiracy and  the  intent  exists,  a  name  on 
a  piece  of  paper  will  not  defeat  them. 
Unless  we  are  prepared  to  supervise  the 
voting  in  that  state  by  officers  of  the 
court,  it  seems  to  us  that  all  the  plain- 
tiff could  get  from  equity  would  be 
an  empty  form.  Apart  from  damages 
to  the  individual,  relief  from  a  great 
political  wrong,  if  done,  as  alleged,  by 
the  people  of  a  state  and  the  state 
itself,  must  be  given  by  them  or  by 
the  legislature  and  political  depart- 
ment of  the  government  of  the  United 
States."  Justices  Brewer,  Harlan  and 
Brown  dissented.  See  also  Giles  r. 
Teasley,  193  U.  S.  146,  24  Sup.  Ct.  359, 
48  L.  ed.  655. 

18.  The  right  to  vote  at  the  par- 
ticular election  was  not  "the  principal 
object  of  the  relief  sought  by  the  plain- 
tiff. The  principal  object  of  that  is 
to  obtain  the  permanent  advantages  of 
registration"  as  of  a  certain  date. 
Giles  V.  Harris,  189  U.  S.  475,  23  Sup. 
Ct.  639,  47  L.  ed.  909,  distinguishing 
Mills  r.  Green,  159  U.  S.  651,  16  Sup. 
Ct.  132,  40  L.  ed.  132,  where  the  only 
object  was  to  secure  registration  for  a 
particular  election. 

So  in  Matter  of  Goodman,  146  N.  Y. 
284,  40  N.  E.  769,  the  question  being 
as  to  right  of  registration  of  a  student, 
the  court  says:  "It  is  objected  to 
this  appeal  that  the  question  involved 
has  become  purely  abstract,  since  the 
election  has  passed  for  which  the  in- 
tending voter  registered,  and  restoring 


his  name  to  the  registry  from  which 
it  was  removed  would  be  an  idle  cere- 
mony without  the  least  practical  result. 
But  the  incident  is  of  a  recurring  char- 
acter, and  likely  to  occasion  a  repeated 
denial  of  the  asserted  right  and  the 
point  in  dispute  is  one  of  public  inter- 
est, and  requiring  official  action  which 
needs  some  degree  of  direction  in  view 
of  expressed  -differences  of  opinion." 
See  also  In  re  Morgan,  114  App.  Div. 
45,  99  N.  Y.  Supp.  775,  where  the  court 
passed  upon  the  constitutionality  of  the 
statute  relating  to  striking  from  the 
list  though  the  election  was  past.  And 
see  People  v.  Doe,  96  N.  Y.  Supp.  389, 
where  a  mandamus  having  been  asked 
for  and  denied  in  the  lower  court,  the 
appellate  division  decided  that  it 
should  have  issued  to  prevent  re- 
lator from  being  deprived  of  his  vote. 
See  also  People  v.  General  Committee, 
25  App.  Div.  339,  49  N.  Y.  Supp.  723, 
where  mandamus  to  inspect  registry 
lists  had  been  asked  for  and  the  court 
kept  jurisdiction  of  the  appeal  there- 
from to  determine  public  questions. 

19.  Mandamus  will  not  lie  to  com- 
pel a  statutory  board  to  place  relator's 
name  on  the  list  of  qualified  electors. 
The  board  acts  judicially  and  not  min- 
isterially in  determining  the  qualifica- 
tions under  the  statute.  Freeman  v. 
Selection  of  New  Haven,  34  Conn. 
406.  Compare  Perry  v.  Keynolds,  53 
Conn.   527,   3  Atl.   555, 

Where  the  statute  gave  one  who 
made  a  certain  affidavit,  or  was 
vouched  for  by  one  of  the  election 
judges,  an  absolute  right  to  be  placed 
on  the  registration  lists,  mandamus  lies 
to  compel  the  placing  on  said  list  be- 
cause the  judges  have  no  discretion  in 
the  matter.  People  ex  rel.  Smith  v. 
District}  Court,  33  Colo.  22,  78  Pac. 
679.  See  also  State  v.  Theriot,  124  La. 
847,  50  So.  770. 

Vol.  vni 


136 


ELECTIONS 


court  cannot  by  mandamus  compel  the  registers  to  put  on  names  not 
expressly  authorized."** 

C.  Injunction  To  Prevent  Striking  Off  List.  —  Injunction  is  a 
proper  remedy  where  the  board  proposed  to  strike  off  names  in  excess 
of  its  jurisdiction.^^ 

D.  Statutory  Review  of  Action  of  Registration  Boards.  —  1. 
Procedure  Must  Be  Strictly  Followed.  —  Where  a  proceeding  in  the 
nature  of  a  review  of  the  registration  board's  decision  is  provided  by 
statute,  such  procedure  must  be  strictly  followed.--  Therefore  it  must 
appear  that  proceedings  were  taken  before  the  board  in  strict  con- 
formity to  the  statutory  rules  governing  the  procedure,-^  and  that  the 
board  rendered  a  decision  as  contemplated  by  the  statutes.^* 

2.  Time  To  Apply.  —  The  time  for  taking  appeal  from  the  decision 
of  the  registration  officers  is  mandatory,^^  and  cannot  be  extended 
either  by  agreement  of  counsel  or  by  order  of  court.-^     The  appeal 


20.  The  question  was  as  to  adding 
names  of  persons  who  had  moved  from 
one  district  to  another.  The  court  said 
the  officials  "probably  have  the  'power 
to  add  such  names,"  but  "it  is  not 
expressly  enjoined  upon  them."  Hence 
the  writ  will  not  issue.  In  re  Henry 
Derr,  1  W.  N.  C.   (Pa.)   113. 

Claiming  Unconstitutionality.  —  As- 
suming that  a  provision  of  the  state 
constitution  under  which  a  board  is 
created  is  void,  mandamus  will  not  lie 
to  compel  registration  thereunder,  on 
the  theory  that  the  ground  on  which 
registration  was  denied  was  unconsti- 
tutional. Giles  V.  Teasley,  136  Ala.  228, 
33  So.  820,  writ  of  error  dismissed, 
193  U.  S.  146,  24  Sup.  Ct.  359,  48  L. 
ed.  655. 

21.  People  V.  District  Court,  33 
Colo.  16,  78  Pac.  684. 

22.  "It  is  a  jurisdiction  that  is  spe- 
cial, limited  and  peculiar,  and  is  to  be 
exercised  within  the  limits  prescribed 
by  the  statute  which  confers  it,  and 
strictly  in  conformity  with  the  author- 
ity given  thereby."  Collier  v.  Carter, 
100  Md.  381,  60  Atl.  104. 

23.  Under  the  statute  any  citizen 
objecting  to  the  action  of  the  regis- 
trars in  accepting  or  rejecting  any 
claim  for  registration  may  file  his  peti- 
tion with  the  commissioners,  setting 
forth  his  grounds  for  complaint,  and 
they  may  after  heariniv  amend  the  reg- 
istry of  voters.  An  appeal  lies  there- 
from to  the  court  of  common  pleas. 
There  is  also  a  similar  provision  where 
one  was  unable  to  register  because  of 
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illness.  One  who  never  appeared  be- 
fore the  registrars  and  was  not  pre- 
vented from  doing  so  by  illness  cannot 
start  proceedings  before  the  commis- 
sioners to  have  his  name  added  to  the 
register,  nor  can  the  common  pleas 
take  jurisdiction  of  an  appeal  from 
their  decision  not  to  so  add  his  name. 
Mulholland's  Case,  217  Pa.  631,  66  Atl. 
1105. 

24.  Collier  v.  Carter,  100  Md.  381, 
60  Atl.  104,  construing  Code,  1904,  art. 
33,  §24. 

So  where  the  procedure  before  the 
board  as  prescribed  by  the  statute  re- 
quired the  names  of  persons  suspected 
of  not  being  entitled  to  registration  to 
be  first  put  upon  a  "suspected  list" 
when  they  were  notified  and  given  an 
opportunity  to  show  cause  why  they 
should  not  be  stricken  from  the  list,  the 
refusal  of  the  board  to  put  a  person  on 
such  "suspected  list"  is  not  review- 
able, as  the  statute  contemplates  only 
a  review  of  the  board's  final  judgment. 
Wilson  V.  Carter,  103  Md.  120,  63  Atl. 
369. 

25.  Cox  V.  Bryan,  81  Md.  287,  31 
Atl.  447,  852;  Mayor,  etc.  of  Baltimore 
r.  Fledderman,  67  Md.  161,  8  Atl.  758; 
Allmond  v.  Com.  of  Eegistration,  16  Pa. 
Dist.  838. 

26.  It  appeared  that  the  state's 
attorney  had  agreed  that  no  advantage 
should  be  taken  of  the  delay  and  that 
petition  might  be  entered  nunc  pro 
tunc,  which  the  judge  of  the  lower 
court  ordered  might  be  done.  Cox  v. 
Bryan,  81  Md.  287,  31  Atl.  447,  852. 
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must  not  be  taken  before  the  day  named  in  the  statute  giving  the  right.-^ 
The  appeal  having  been  taken  in  time  jurisdiction  is  not  lost  simply  be- 
cause  the   election   has  taken   place   before   the    matter    is    heard.-^ 

3.  Application.  —  The  application  should  show  some  breach  of 
duty  on  the  part  of  the  registration  officer.^'* 

4.  Costs.  —  Where  the  statute  gives  the  court  the  right  to  impose 
costs,  the  question  of  good  faith  of  the  registers  has  been  held  a  con- 
trolling factor.^** 

5.  Review  of  Decision  of  Court.  —  Where  the  statute  gives  no  right 
of  appeal  none  lies,^^  but  the  supreme  court  may  in  proper  cases  review- 
on  certiorari.^'''  The  right  to  appeal  has  been  upheld  under  general 
code  provisions  giving  an  appeal  in  special  proceedings.^^ 

Time  To  Appeal.  —  Where  an  appeal  to  a  higher  court  is  provided  for 
the  appeal  must  be  taken  within  the  time  specified  in  the  statute.^* 

Record.  —  This  is  a  matter  of  local  regulation.  It  has  been  held  that 
the  record  need  not  show  any  request  for  instructions  or  prayers  offered 


27.  The  statute  provided  for  a  no- 
tice to  show  cause  why  the  name  should 
not  be  stricken.  After  a  hearing  and 
the  name  being  stricken,  the  statute 
required  another  notice  and  a  final 
hearing.  The  statute  read  that  the 
aggrieved  person  should  have  a  right 
to  appeal  forthwith  within  one  week 
after  the  final  day.  An  appeal  taken 
before  that  day  but  after  receipt  of 
the  first  notice  was  premature.  Ticer 
V.  Thomas,  74  Md.  342,  22  Atl.  402. 
See  also  Wilson  v.  Carter,  103  Md.  120, 
63  Atl.   369. 

28.  Mayor,  etc.  of  Baltimore  v.  Fled- 
derman,  67  Md.  161,  8  Atl.  758. 

29.  In  re  Hart,  53  N.  Y.  Supp.  1071; 
In  re  Application  to  Add  Names,  16 
Phila.  (Pa.)  481. 

Correction  of  Primary  Enrollment 
Books. — Under  a  statute  providing  for 
review  by  the  court  of  action  or  neglect 
of  officers  or  members  of  political  con- 
ventions or  public  boards  prejudicial  to 
the  right  of  any  person  to  participate 
in  a  primary  election  or  enroll  with 
any  party,  mandamus  will  not  lie  to 
correct  a  mistake  on  primary  enroll- 
ment books  caused  by  the  voter's  writ- 
ing his  name  in  the  wrong  column. 
People  V.  York,  34  Misc.  120,  68  N.  Y. 
Supp.  741. 

30.  The  question  of  costs  was  urged 
as  a  reason  for  dismissing  proceedings 
where  the  election  had  been  had.  The 
court  said:  "If  the  petitioners  fail 
in  their  cases,  like  any  other  plaintiffs, 
they  are  taxed  with  all  their  costs.    If 


it  is  shown  that  the  registers  have 
acted  in  bad  faith,  they  alone  are  re- 
sponsible for  the  costs.  It  is  only  in 
the  event  that  the  registers  are  mis- 
taken that  the  costs  are  taxed  to  the 
city. ' '  Mayor,  etc.  of  Baltimore  v. 
Fledderman,  67  Md.  161,  8  Atl.  758. 
Pub.  Gen.  Laws  (1904),  art.  33,  §24, 
reads:  "In  disposing  of  the  petition 
the  court  shall  have  discretion  to  im- 
pose the  costs  upon  the  petitioner,  the 
county  commissioners,  or  the  mayor 
and  city  council  of  Baltimore,  or  the 
board  of  registry,  or  any  member  or 
members  thereof,  as  justice  and  equity 
may  require." 

31.  Saurman's  Case,  218  Pa.  291, 
67  Atl.  418. 

32.  As  where  the  district  court  has 
made  its  order  to  election  commission- 
ers to  copy  and  send  out  registration 
lists,  too  broad  in  that  it  ordered  the 
lists  to  be  copied  in  full.  The  supreme 
court  ordered  the  commissioners  to  omit 
names  known  by  the  commissioners  to 
be  fictitious,  fake  or  fraudulent.  Peo- 
ple ex  rel.  Hodges  v.  District  Court, 
33  Colo.  14,  84  Pac.  694. 

33.  See  In  re  Ward,  20  N.  Y.  Supp 
606,  where  the  proceedings  were  to 
strike  name  from  the  list. 

34.  Plummer  v.  Wilson,  73  Md.  472, 
21  Atl.  322. 

The  bill  of  exceptions  may  be  pre- 
pared and  presented  subsequently.  Eit- 
ter  V.  Etchison,  86  Md.  206,  37  Atl. 
795. 
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or  motions  submitted  under  a  statute  giving  an  appeal  from  the  de- 
cision of  the  judge.^^ 

Judgment The  court  will  not  reverse  the  lower  court  where  the 

ground  of  disqualification  complained  of  has  been  removed  by  a  sub- 
sequent statute.^" 

E.  Statutory  Proceeding  To  Strike  From  List.  —  In  New  York 
there  is  a  statutory  proceeding  to  strike  names  from  the  regular  list."^ 

An  affidavit  in  support  of  an  application  to  strike  a  voter's  name  off 
the  enrollment  book  because  he  has  removed  from  the  district  must 
affirmatively  show  affiant's  knowledge  of  the  facts.^^ 

Notice.  — "Where  the  statute  requires  notice  to  show  cause  to  be 
served  on  the  person  whose  name  it  is  proposed  to  strike,  that  part  of 
an  order  requiring  such  notice  to  be  served  on  other  persons  may  be 
disregarded.^^ 

F.  Mandamus  To  Compel  Receipt  of  Vote.  —  Mandamus  is  a 
proper  remedy  to  compel  inspectors  of  election  to  receive  a  vote  that 
the  relator  is  entitled  to  cast.*" 

G.  Mandamus  To  Enforce  Right  To  Inspect  Lists.  —  Mandamus 
is  a  proper  remedy  to  enforce  the  right  to  inspect  the  registry  lists." 

IV.  ACTIONS  FOR  DEPRIVATION  OF  RIGHT-  TO  VOTE  OR 
REGISTER.*-  —  A.  Jurisdiction.  —  The  federal  courts  have  jurisdiction 


35.  In  Maryland  the  statute  says 
the  apeal  shall  be  "as  in  other  cases." 
But  the  proceedings  are  more  analog- 
ous to  motions  in  arrest  of  judgment. 
The  case  is  heard  in  the  lower  court 
by  the  judge  without  a  jury.  The 
appeal  brings  up  the  entire  record  for 
review.  Shaeffer  v.  Gilbert,  73  Md.  66, 
20  Atl.  434. 

36.  Harmless  Error. — Assuming  that 
the  lower  court's  decision  was  erro- 
neous, appellant  is  not  injured  thereby 
where  the  statute  has  been  changed, 
and  he  will  have  to  register  again  be- 
fore the  next  election.  Meloy  v.  Scott, 
83  Md.  375,  35  Atl.  20.  See  also  Turner 
V.  Bryan,  83  Md.  373,  35  Atl.  21. 

37.  It  is  held  in  Matter  of  Goodman, 
146  N.  Y.  284,  40  N.  E.  769,  that  the 
judge  may  do  so  only  where  the  facts 
aflfirmatively  show  that  the  voter  is 
disqualified.  "If  there  is  a  dispute 
about  the  facts  or  ground  for  differing 
inferences  the  judge  should  not  inter- 
vene but  leave  the  voter  to  swear  in 
his  vote  at  his  peril. ' '  Compare  Matter 
of  Hamilton,  80  Hun  511,  30  N.  Y. 
Supp.  499. 

38.  Thus,  if  the  affidavit  showed  on 
its  face  that  it  was  by  a  lessee  and 
occupant  of  a  house,  or  by  the  janitor 


of  a  building,  or  proprietor  of  a  room- 
ing or  lodging  house,  where  the  voter 
claimed  residence,  it  would  not  be  nec- 
essary to  set  forth  further  facts  show- 
ing affiant  had  knowledge  that  the 
voter  had  removed  therefrom.  But  un- 
less it  is  by  some  such  person  who  may 
be  reasonably  presumed  to  have  such 
knowledge,  facts  showing  his  knowl- 
edge must  be  given.  In  re  Titus,  117 
App.  Div.  621,  102  N.  Y.  Supp.  851; 
In  re  O'Brien,  117  App.  Div.  628,  102 
N.  Y.  Supp.  845. 

39.  In  re  Griffiths,  16  Misc.  128, 
38  N.  Y.  Supp.  953. 

40.  People  v.  Doe,  109  App.  Div. 
670,  96  N.  Y.  Supp.  389. 

41.  Mo. — State  ex  rel.  Conran  v. 
Williams,  96  Mo.  13,  8  S.  W.  771;  State 
ex  rel.  Thomas  v.  Hoblitzelle,  85  Mo. 
620.  N.  Y.— People  v.  General  Com- 
mittee, 25  App.  Div.  339,  49  N.  Y. 
Supp.  723.  Va.— Keller  v.  Stone,  96 
Va.  667,  32  S.  E.  454,  the  code  ex- 
pressly provides  that  the  books  "shall 
at  all  times  be  open  to  public  inspec- 
tion." 

42.  Deprivation  of  right  to  vote  as 
being  an  invasion  of  civil  rights,  see 
the  title   "Civil  Rights." 
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of  an  action  for  damages  for  refusing  to  receive  a  vote  for  congressman, 
where  the  jurisdictional  amount  is  involved/^ 

A  court  of  equity  will  not  take  jurisdiction  merely  because  a  mul- 
tiplicity of  suits  might  be  avoided.** 

B.  Allegations  of  Intent.  —  In  most  jurisdictions  it  is  necessary 
to  allege  specifically  malicious  intent  on  the  part  of  judges  who  have 
deprived  plaintiff  of  his  right  to  vote,  or  facts  from  which  such 
intent  is  necessarily  inferred.** 


43.  "The  right  to  vote  for  members 
of  the  congress  of  the  United  States 
is  not  derived  merely  from  the  con- 
stitution and  laws  of  the  state  in  which 
they  are  chosen,  but  has  its  founda- 
tion in  the  constitution  of  the  United 
States."  Therefore  the  circuit  court 
had  jurisdiction  under  the  rule  that 
its  jurisdiction  is  concurrent  with  the 
state  court  "of  any  action  under  the 
constitution,  laws  or  treaties  of  the 
United  States  where  the  matter  in  dis- 
pute exceeds  the  jurisdictional  sum. 
The  damages  laid  govern  the  amount 
involved  as  in  other  cases  where  the 
damages  are  not  liquidated.  Wiley  v. 
Sinkler,  179  U.  S.  58,  21  Sup.  Ct.  17, 
45  L.  ed.  84. 

44.  "A  court  of  equity  cannot  be 
invoked  to  prevent  the  performance 
of  political  duties  like  those  committed 
to  the  officers  of  registration  under  the 
law.  .  .  .  Denial  of  registration  by 
the  officers  appointed  to  register  votes 
.  .  .  can  be  adequately  compensated  for 
in  damages  at  law.  .  .  .  Each  voter  has 
a  separate  and  distinct  remedy  for  the 
wilfully  improper  deprivation  of  his 
vote;  and  the  joinder  of  others  like 
circumstanced  or  injured,  as  complain- 
ants in  equity,  on  the  ground  of  avoid- 
ing a  multiplicity  of  suits,  will  not 
avail  to  afford  equitable  relief."  Hard- 
esty  V.  Taft,  23  Md.  512. 

45.  Holding  Malice  is  a  Necessary 
Ingredient.^ — Conn. — Perry  v.  Keynolds, 
53  Conn.  527,  3  Atl.  555;  Freeman  v. 
Selectmen,  34  Conn.  406;  Swift  v. 
Chamberlain,  3  Conn.  537.  Ind. — Car- 
ter V.  Harrison,  5  Blackf.  138.  Ky. 
Morgan  v.  Dudley,  18  B.  Mon.  693; 
Caulfield  v.  Bullock,  18  B.  Mon.  494. 
Md.— Friend  v.  Hamill,  34  Md.  298. 
Mich. — Gordon  v.  Farrar,  2  Doug.  411, 
Mo.— Curry  v.  Cabliss,  37  Mo.  330. 
N.  H.— Wheeler  v.  Patterson,  1  N.  H. 
88.  N.  Y. — Goetcheus  v.  Matthewson, 
61  N.  Y.  420;  Jenkins  t\  Waldron,  11 
Johns.  114.    N.  0. — Peavey  v.  Bobbins, 


48  N.  C.  339.  Pa.— Moran  v.  Rennard, 
3  Brewst.  601.  Tenn.— Rail  v.  Potts, 
8  Humph.  225.  W.  Va.— Fausler  v. 
Parsons,  6  W.  Va.  486. 

Compare  also  Seeley  v.  Koox,  2 
Woods  368,  21  Fed.  Cas.  No.  12,630, 
which  was,  however,  an  action  for  a 
penalty. 

In  Louisiana,  in  Dwight  v.  Eice,  5 
La.  Ann.  580,  the  court  held  the  judges 
would  not  be  liable  for  rejecting  a 
vote  on  statutory  grounds,  even  though 
that  statute  should  by  subsequent  judi- 
cial investigation  be  found  unconstitu- 
tional. 

In  England  the  question  first  arose 
in  Ashby  f.  White,  2  Ld.  Raym.  938, 
92  Eng.  Reprint  126,  which,  being  some- 
what imperfectly  reported,  seems  to 
have  given  rise  to  the  idea  that  malice 
was  not  necessary.  Subsequent  Eng- 
lish cases,  as  Cullen  v.  Norris,  2  Stark. 
577;  Drewe  v.  Coulton,  1  East  563  note, 
102  Eng.  Reprint  217n;  Tozer  v.  Child, 
7  El.  &  Bl.  377,  119  Eng.  Reprint  1286, 
have  settled  the  law  in  England  to  be 
that  malice  must  be  shown. 

Holdings  That  Malice  is  Not  an  In- 
gredient.— In  Massachusetts,  in  Blanch- 
ard  V.  Stearns,  5  Mete.  298,  the  court 
says:  "It  has  been  argued  .  .  .  that 
no  action  ought  in  principle  to  be 
maintainable  .  .  .  for  refusing  to 
receive  a  vote  .  .  .  without  averring 
and  proving  that  such  refusal  was  ma- 
licious and  wilful,  by  which  is  to  be 
understood,  from  bad  motives  and  con- 
trary to  his  own  honest  conviction. 
But  although  much  may  be  said  in  fa- 
vor of  such  a  rule  of  law,  and  al- 
though such  is  the  rule  in  Eng- 
land and  most  of  the  states  of  the 
union,  yet  we  consider  the  law  of  Mas- 
sachusetts t«  be  settled  otherwise,  by 
a  series  of  decisions."  Citing  Hen- 
shaw  V.  Foster,  9  Pick.  312;  Lincoln  v. 
Hopgood,  11  Mass.  350;  Kilham  V. 
Ward,  2  Mass.  236.  See  also  Earned  V. 
Wheeler,  140  Mass.  390,  5  N.  E.  290; 
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Where  the  action  is  for  refusal  to  receive  a  vote  it  has  been  held 
sufficient  to  aver  that  this  was  done  "knowingly  and  wilfully;*'" 
but  where  erasure  of  the  name  from  the  list  is  alleged  there  must  also 
be  such  allegation  of  facts  as  show  clearly  that  the  board  was  not 
acting  within  its  powers.*^ 


Lombard  v.   Oliver,   3   Allen  1;   Harria 
V.  Whitcomb,  4  Gray  433. 

In  Ohio,  in  the  case  of  Jeffries  v. 
Ankeny,  11  Ohio  372i,  it  is  held  that 
malice  is  not  an  ingredient,  basing  its 
decision  on  the  necessities  of  the  case, 
"that  the  legislature  has  provided  and 
the  forms  of  law  admit  no  other  rem- 
edy." In  Monroe  v.  Collins,  17  Ohio 
St.  666,  the  court  in  discussing  a  stat- 
ute providing  a  penalty  for  accepting 
the  vote  of  a  person  of  mixed  blood, 
says:  "If  the  judges  err  in  rejecting 
the  vote  contrary  to  the  provisions  of 
the  act — nay  if  they  reject  it  'cor- 
ruptly and  in  bad  faith' — no  punish- 
ment or  penalty  is  to  follow;  if  a  civil 
action  can  be  sustained  at  all,  which  is, 
to  say  the  least,  doubtful,  no  actual 
damages  can  be  recovered.  ...  If 
the  judges  err  in  rejecting  the  vote  of 
any  other  voter  than  those  of  visible 
admixture,  though  they  act  in  good 
faith,  they  are  still  liable  to  a  civil 
action  for  full  damages,  and  if  they 
reject  it  in  bad  faith  they  are  liable 
to    punishment." 

Distinction  Based  on  Ministerial 
Acts  of  Board. — In  Wisconsin,  in  the 
case  of  Gillespie  v.  Palmer,  20  "Wis. 
572,  held  that  malice  was  not  necessary 
under  a  statute  whereby  the  board  of 
election  inspectors  acted  only  minis- 
terially, being  bound  on  challenge  to 
put  the  voter  on  his  oath  and  to  re- 
ceive his  vote  if  he  thereupon  swore 
it  in.  The  case  is  severely  criticised 
by  Eyan,  C.  J.,  in  Bound  v.  "Wisconsin 
Cent.  E.  Co.,  45  Wis.  543,  but  this 
point  was  not  involved  in  that  case. 
Compare  Brown  v.  Phillips,  71  Wis. 
239,  36  N.^W.  242,  where  counsel  raised 
the  point  that  malice  was  a  necessary 
ingredient,  but  the  court  decided  in 
their  favor  on  another  ground,  without 
passing  on  this. 

Compare  Goetcheus  v.  Matthewson, 
61  N.  Y.  420,  where  the  court  suggests 
a  distinction  between  merely  asking 
questions  directed  by  statute  and  going 
outside  the  statute.  If  the  law  gives 
the  inspectors  any  discretion  they  are 
not  liable  if  they  erroneously  exercise 

Vol.  VIII 


it  without  malice.  If  no  discretion  is 
given  they  are  liable  for  an  action  in 
damages  if  they  disobey  the  law. 

In  Murphy  v.  Eamsey,  114  U.  S.  15, 
5  Sup.  Ct.  747,  29  L.  ed.  47,  it  was 
held  that  where  a  board  of  commis- 
sioners or  canvassers  prescribed  an  un- 
authorized oath,  and  registers  acting 
thereunder  refused  to  place  on  the  list 
persons  who  would  not  subscribe  to 
such  oath,  the  registers  as  ministerial 
officers  were  liable  for  their  own  wrong 
if  they  deprived  persons  entitled  to 
register  in  violation  of  law,  but  the 
act  of  the  commissioners  was  not  ac- 
tionable, as  their  directions  to  the  reg- 
isters were  without  force  and  effect  in 
law. 

Alabama. — Assuming  that  a  constitu- 
tional provision  under  which  defend- 
ants constitute  a  board  of  registration 
is  void,  then  defendants  were  wholly 
without  authority  to  register  plaintiff. 
If  it  was  not  void,  they  were  acting 
in  a  judicial  capacity,  and  so  are  not 
liable  to  an  action  for  damages.  Giles 
V.  Teasley,  136  Ala.  164,  33  So.  820, 
writ  of  error  dismissed  in  193  U.  S. 
146,  24  Sup.  Ct.  359,  48  L.  ed.  655. 

Connecticut. — Where  a  person 's  name 
is  on  the  perfected  registry  list  of  the 
town  as  provided  by  statute,  the  mod- 
erator is  liable  to  an  action  in  dam- 
ages for  refusing  to  permit  him  to 
vote.     Hyde  v.  Brush,  34  Conn.  454. 

46.  A  petition  sufficiently  avers  the 
wrongful  intent  which  alleges  that  the 
defendant  "knowingly  and  wilfully 
with  an  unlawful  intention  refused  to 
receive"  plaintiff's  vote.  The  court 
says  "the  charge  might  have  been 
made  more  explicit  by  an  averment 
that  the  defendant  knew  that  the  plain- 
tiff  was  legally  entitled  to  vote  and 
had,  notwithstanding  such  knowledge, 
wilfully  and  from  improper  motives  re- 
fused to  receive  his  vote."  Morgan 
V.  Dudley,  18  B.  Mon.  (Ky.)   693. 

47.  "The  mere  allegations  of  'wil- 
fully, unlawfully,  knowingly,  mali- 
ciously and  corruptly,  and  without  suf- 
ficient cause,  exclude  and  erase  the 
name    of    the    plaintiff,    etc.,'    do     not 
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C.  Refusal  To  Receive  Vote.  —  The  declaration  should  set  out 
plaintiff's  qualifications  as  a  voter.*^  "Where  registration  previous  to 
the  election  is  required  to  give  one  a  right  to  vote,  a  declaration  is 
demurrable   which   does  not  specifically    allege    such    registration/" 

In  Massachusetts  it  is  necessary  to  allege  that  before  offering  to  vote 
plaintiff  had  furnished  the  selectmen  with  evidence  of  his  qualifica- 
tions.^° 

D.  Refusal  To  Permit  Registration.  —  The  declaration  must 
clearly  allege  as  a  matter  of  fact  that  the  plaintiff  was  a  legally  quali- 
fied voter  entitled  to  be  registered  as  such  or  all  the  positive  qualifica- 
tions required  by  law  must  be  alleged  to  exist  and  all  disqualifications 
negatived.^^ 

E.  Erasure  of  Name  From  Registry  List.  —  One  may  maintain 
his  action  against  selectmen  for  wrongfully  striking  his  name  off  the 
registry  list  notwithstanding  he  may  show  a  right  of  action  against 
them  for  refusal  to  receive  his  vote  at  the  election,^-  and  notwithstand- 
ing that  there  are  penal  provisions  of  the  statutes  under  which  he 
might  recover  for  wilful  violations  of  his  rights  as  a  voter.^^ 

Where  the  erasure  takes  place  before  the  election  the  proper  remedy 
is  an  action  for  the  erasure,  not  an  action  for  deprivation  of  right  to 
vote.^* 


make  the  declaration  good,  but  the 
declaration  must  show  by  allegation 
how  the  defendants  acted  'wilfully, 
unlawfully,  corruptly,'  etc.  Did  they 
erase  his  name  without  giving  him  the 
notice  required?  Did  they  erase  it 
without  complying  with  the  require- 
ments of  the  statute?  Did  they  act 
without  jurisdiction?  If  so,  the  dec- 
laration should  so  allege,  otherwise  the 
court  will  presume  they  acted  within 
their  jurisdiction  and  judicially  and 
will  refuse  to  take  jurisdiction  of  a 
case  against  them  for  mere  error  of 
judgment."  Fausler  v.  Parsons,  6  W. 
Va.  486. 

48.  A  petition  is  insufficient  which 
merely  avers  that  the  plaintiff,  "being 
in  all  respects  a  legal  voter  of  said' 
county,  and  entitled  to  vote  at  said 
election,  having  fully  complied  with 
the  law  respecting  voters,  previous  to 
offering  his  vote  or  ballot  appeared  at 
said  precinct  and  delivered  his  vote 
or  ballot  to  the  defendants,  as  such 
judges  of  election,"  followed  by  alle- 
gations that  they  subsequently  threw 
out  such  ballot.  Curry  v.  Cabliss,  37 
Mo.  330. 

49.  Wiley  v.  Sinkler,  179  U,  S.  58, 
21    Sup.   Ct.   84,   21   L.   ed.   17. 

50.  Blanchard  r.  Stearns,  5  Mete. 
(Mass.)    298.     Explaining  this   decision 


in  Lombard  v.  Oliver,  3  Allen  (Mass.) 
1,  the  court  says:  "It  is  obvious 
this  rule  of  law  (making  officials  lia- 
ble in  any  event)  would  operate  with 
great  hardship  on  public  officers,  upon 
whom  was  imposed  the  difficult  task 
of  deciding  suddenly,  without  oppor- 
tunity for  examination  of  facts,  upon 
the  qualifications  of  voters.  The  ob- 
ject of  the  provisions  of  the  statute 
.  .  .  was  to  relieve  in  some  degree 
the  harsh  operation  of  this  rule  of  law, 
by  exempting  selectmen  from  liability 
for  omitting  the  name  in  the  list  of 
voters  and  for  refusing  the  vote  of 
any  person,  unless  he  should,  before 
offering  his  vote,  furnish  them  with 
sufficient  evidence  of  his  having  the 
legal  qualifications  to  entitled  him  to 
vote."  See  also  Larned  v.  Wheeler, 
140  Mass.  390,  5  N.  E.  290. 

51.  Murphy  V.  Ramsey,  114  U.  S. 
15,  5  Sup.  Ct.  747,  29  L.  ed.  47,  which 
see  for  allegations  regarding  non-exist- 
ence of  polygamous  relations  disqualify- 
ing. 

52.  Larned  v.  Wheeler,  140  Mass. 
390,  5  N.  E.  290. 

53.  Larned  v.  Wheeler,  140  Mass. 
390,  5  N.  E.  290. 

54.  Harris  v.  Whitcomb,  4  Gray 
(Mass.)  433. 
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A  declaration  may  be  sufficient  as  setting  forth  a  cause  of  action  for 
erasure  though  it  is  not  sufficient  as  a  declaration  for  wrongful  de- 
privation.^^ 

V.  OFFENSES  AGAINST  ELECTION  LAWS.^«  — A.  General 
Rules.  —  1.  Indictments.  —  While  indictments  for  offenses  committed 
in  connection  with  elections  are,  in  the  main,  subject  to  the  general 
rules  applicable  to  all  criminal  prosecutions;"  as,  for  example,  that 
the  specification  and  accusation  must  correspond,"^  and  that  in  charg- 
ing a  statutory  offense  it  must  do  so  with  precision;"'*  it  has  been 
held  that  a  more  liberal  rule  of  construction  than  obtains  in  ordinary- 
proceedings  is  to  be  followed,  under  the  general  provision  of  the 
statute  calling  for  a  liberal  construction  of  the  election  laws.®" 


55.  A  declaration  is  sufficient  which 
sets  out  that  an  election  was  to  be 
held  on  November  6,  1883;  that  the 
plaintiff's  name  had  been  and  was  on 
November  1,  on  the  register  of  voters; 
that  he  had  a  right  to  vote  at  such 
election;  that  on  November  3,  although 
the  defendants  had  sufficient  evidence 
furnished  them  of  his  qualifications, 
they  wrongfully  removed  his  name 
from  the  list,  by  which  he  lost  the  priv- 
ilege of  voting.  Further  allegations 
as  to  wrongfully  refusing  to  receive  a 
ballot  may  be  treated  as  surplusage. 
Larned  v.  Wheeler,  140  Mass.  390,  5 
N.  E.  290. 

56.  See  the  titles  "Civil  Eights;" 
"Indictment    and   Information." 

Offense  of  issuing  or  using  false  cer- 
tificates of  naturalization,  see  the  title 
"Naturalization." 

57.  See  the  title  "Indictment  and 
Information. '  * 

58.  So,  in  People  v.  Foster,  60  Misc. 
3,  112  N.  Y.  Supp.  706,  an  indictment 
was  held  demurrable  where  the  charg- 
ing was  of  a  crime  committed  by  de- 
fendants as  inspectors  of  election  while 
the  facts  recited  showed  clearly  an  of- 
fense while  acting  as  primary  election 
inspectors.  The  defect  is  not  purely 
formal  but  is  substantial.  There  are 
distinct  crimes  under  the  code,  some  ap- 
plying to  the  conduct  of  elections  and 
some  to  the  conduct  of  primaries.  It 
would  be  impossible  to  commit  both  at 
one  and  the  same  time.  In  principle  it 
is  the  same  as  charging  assault  and 
specifying   larceny. 

59.  Affidavit  Charging  Unlawful 
Publication  of  Poster  or  Placard. — Code 
1906,  §3728,  reads:  "Every  placard, 
bill,  poster,  pamphlet  or  other  printed 
matter  having  reference  to  the  primary 
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election,  or  to  any  candidate,  shall  bear 
upon  the  face  thereof  the  name  and 
the  address  of  the  author  and  of  the 
printer  and  publisher  thereof,  and  fail- 
ure to  so  provide  shall  be  a  misdemean- 
or." An  affidavit  was  held  lacking  in 
the  requisite  precision  which  alleged 
defendant  "did  unlawfully  have  pub- 
lished and  circulated  a  placard  or  pos- 
ter having  reference  to  affiant,  a  can- 
didate at  the  municipal  primary  elec- 
tion of  Biloxi,  Mississippi."  This  was 
only  a  charge  from  which  it  might  be 
remotely  inferred  that  an  election  was 
held  and  there  should  have  been  alle- 
gations that  the  primary  was  lawfully 
called  and  held  by  the  properly  consti- 
tuted authorities.  Harkness  v.  State, 
95   Miss.   506,  48  So.   294. 

The  case  being  sent  back  the  affida- 
vit was  amended  but  was  again  held 
insufficient  because  in  so  amending  the 
clause  used  as  to  the  election  that  it 
"had  been  lawfully  and  properly  called 
by  the  municipal  committee  for  said 
city  of  Biloxi,"  whereas  it  should  have 
alleged  that  it  was  called  and  held  by 
the  municipal  party  executive  commit- 
tee. State  V.  Harkness,  97  Miss.  821, 
53   So.   413. 

60.  In  Com.  v.  Drewery,  126  Ky. 
183,  103  S.  W.  266,  the  court  calls  at- 
tention to  the  provision  of  the  stat- 
ute (Ky.  St.,  1903,  §1591)  that  the  chap- 
ter relating  to  elections  "shall  be  lib- 
erally construed  so  as  to  prevent  any 
evasion  of  its  prohibitions  and  penal- 
ties by  shifts  or  devices"  and  says: 
""WThile  this  statute  was  not  intended 
to,  and  does  not,  abrogate  the  code 
provisions  relating  to  the  essential  ele- 
ments necessary  to  constitute  a  good 
indictment,  it  should  be  read  in  con- 
nection with  them,  as  illustrating  the 
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An  indictment  containing  several  counts  need  not  describe  specifically 
the  election  in  each  count  succeeding  the  first."^ 

The  authority  of  the  attorney  general  to  institute  the  proceedings  need 
not  appear  in  the  indictment,**^  nor  in  such  case  need  the  district 
attorney  sign  the  indictment.®^ 

2.  Right  of  Inspection.  —  Whether  the  provisions  of  the  statutes 
which  preserve  the  ballots  intact  unless  there  is  a  contest  operate  to 
prevent  the  court  from  inspecting  them  in  criminal  proceedings  is  a 
matter  on  which  the  courts  are  in  conflict.®^ 


legislative  intent  concerning  prosecu- 
tions of  offenses  against  the  election 
laws."  See  also  Com.  v.  Headley,  111 
Ky.  815,  64  S.  W.  744,  where  the  court 
says  that  this  section  "substantially 
modifies  the  rule  of  strict  construction 
which  is  often  applied  to  other  indict- 
ments." 

Corn-pare  Shumate  v.  Com.,  15  Gratt. 
(Va.)  653,  which  holds  the  act  to  re- 
strain betting  on  elections  to  be  reme- 
dial and  not  penal  in  its  nature  and 
so  to  be  liberally  construed.  "The 
object  of  the  law  is  to  preserve  the 
purity  of  elections;  which  is  always 
impaired  whenever  private  and  person- 
al interests  are  brought  to  bear  upon 
them  instead  of  those  high  considera- 
tions of  public  duty  by  which  alone 
the  \'otes  ought  to  be  influenced.  One 
of  the  worst  forms  in  which  private 
interest  is  made  to  operate  on  elec- 
tions, is  that  of  betting  upon  the  re- 
sult. It  is  not  only  calculated  to  pre- 
vent the  parties  to  the  bet  from  exer- 
cising the  right  of  suffrage  in  a  proper 
manner  themselves,  but  it  exposes  their 
friends  and  all  within  their  reach  to 
improper  influences  and  solicitations." 
See  also  State  v.  Griggs,  34  W.  Va. 
78,  11  S.  E.  740. 

61.  It  is  sufficient  in  subsequent 
counts  to  state  "at  said  election." 
Blitz  V.  United  States,  153  U.  S.  308, 
14  Sup.  Ct.  924,  38  L.  ed.  725. 

Even  though  the  first  count  be  de- 
fective in  other  respects.  Blitz  V. 
United  States,  153  U.  S.  308,  14  Sup. 
Ct.  924,  38  L.  ed.  725. 

62.  This  was  a  prosecution  under  a 
special  statute  whereby  the  attorney 
general  is  required  to  act  in  election 
cases  in  any  county  where  the  gover- 
nor advises  the  attorney  general  he 
doubts  whether  the  law  relating  to 
crimes  against  the  elective  franchise  is 
being  properly  enforced  (Laws,  1892, 
p.    1691,    ch.    683,    as    amended.    Laws, 


1900,  p.  1583,  ch.  737).  the  court  says 
possibly  the  question  of  authority  might 
be  raised  on  motion  to  quash  because 
unauthorized  persons  had  appeared  be- 
fore the  grand  jury  whereupon  the  at- 
torney general  might  be  compelled  to 
show  his  authority  to  appear  in  per- 
son or  by  deputy.  But  on  demurrer 
going  to  the  sufficiency  of  the  indict- 
ment itself  this  question  cannot  be  con- 
sidered. The  indictment  itself  need 
not  show  how  the  proceedings  were  in- 
stituted nor  who  drew  the  indictment. 
People  V.  Foster,  60  Misc.  3,  112  N. 
Y.  Supp.  706.  Compare  as  to  right  of 
attorney-general  to  so  appear.  People 
V.  Acritelli,  110  N.  Y.  Supp.  430. 

63.  The  court  leans  to  the  proposi- 
tions that  such  signature  is  not  needed 
in  any  criminal  case  but  concludes  it 
clearly  is  not  necessary  in  a  case  where 
the  prosecution  has  been  instituted  by 
the  attorney-general  at  the  request  of 
the  governor  under  a  statute  authoriz- 
ing such  procedure  where  the  election 
laws  are  not  being  enforced.  The  dis- 
trict attorney's  name  in  such  case  "if 
not  actually  misleading,  serves  no  use- 
ful purpose."  People  v.  Foster,  60 
Misc.  3,  112  N.  Y.  Supp.  706.  Compare 
Com.  V.  Havrilla,  38  Pa.  Super.  292. 

64.  California. — The  court  cannot  or- 
der the  ballot  boxes  opened  and  the 
ballots  inspected  to  aid  it  in  its  in- 
vestigation of  an  alleged  crime  com- 
mitted in  connection  therewith  since 
Pol.  Code,  §1265,  provides  that  the  bal- 
lots shall  be  kept  unopened  by  the  clerk 
except  in  the  case  of  contests.  Ex  parte 
Brown,    97    Cal.    83,    31    Pac.    840. 

Massachusetts. — It  seems  the  court 
has  power  to  order  the  production  by 
subpoena  duces  tecum  of  a  ballot 
claimed  to  have  been  altered.  The  stat- 
ute requiring  the  destruction  of  the 
ballots  after  a  certain  time  in  case 
no  contest  has  been  commenced  is  not 
intended  to  interfere  with  the  power  of 
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3.  Preliminary  Examination."^  —  Under  a  statute  requiring  a  pre- 
liminary examination  in  election  cases,  failure  to  hold  same  must  be 
raised  by  plea  in  abatement  or  plea  to  the  jurisdiction.*^*^  Though 
alleged  in  the  information  it  need  not  be  proved  as  a  distinct  fact;®'' 
and  if  not  alleged,  the  information  may  be  amended  to  show  that 
it  was  in  fact  had.*^^ 

4.  Punishment.  —  The  fact  that  defendant  followed  a  prevalent 
custom  which  was  in  fact  unlawful  has  been  considered  in  fixing  the 
punishment.*'^ 

B.  Intimidation  and  Interference  With  Elections  or  Returns.''° 
1.  Jurisdiction.  —  Jurisdiction  of  prosecution  for  intimidation  under 
a  state  statute  is  in  the  state  courts  though  representatives  to  congress 
were  being  voted  for,^^  as  is  a  prosecution  for  maliciously  destroying 
the  evidences  of  the  election." 

2.  Indictment.  —  The  indictment  should  state  the  particular  voting 
box  where  the  disturbance  took  place.^^ 

Negative  averments  need  not  be  made  to  take  defendant  out  of  an 
excepted  class  where  the  offense  consisted  in  carrying  a  weapon  to 
the  polls.'^* 


the  court  to  compel  the  production  of 
the  ballots  as  the  best  evidence  in 
criminal  prosecvitions  if  proof  of  what 
was  on  the  ballots  becomes  necessary 
for  either  the  prosecution  or  the  de- 
fense. Com.  V.  Eyan,  157  Mass.  403, 
32   N.  E.  349. 

65.  As  to  whether  the  offense  must 
be  presented  to  the  grand  jury  or  pre- 
liminary examination  had  as  dependent 
upon  the  grade  of  offense  and  jurisdic- 
tion of  particular  courts,  see  the  titles 
"Grand  Jury;"  "Preliminary  Exam- 
ination. ' ' 

66.  Under  a  statute  requiring  in 
election  cases  that  before  the  attorney 
general  files  an  information  there  must 
have  been  a  preliminary  examination 
and  commitment  or  holding  to  bail,  the 
proper  way  to  raise  the  question  wheth- 
er such  examination  was  had  is  by  plea 
in  abatement  or  plea  to  the  jurisdic- 
tion, setting  forth  that  there  was  no 
such  examination  or  waiver  thereof. 
State  V.  Barr,  7  Penne.  (Del.)  340, 
79  Atl.  730.  See  also  Godwin  v.  State 
(Del.),  74  Atl.  1101;  State  v.  Moore, 
2   Penne.    (Del.)    290,   46   Atl.   669. 

67.  State  v.  Barr,  7  Penne.  (Del.) 
340,  79  Atl.  730.  See  also  Godwin  v. 
State  (Del.),  74  Atl.  1101;  State  V. 
Moore,  2  Penne.  (Del.)  299,  46  Atl.  669. 

68.  State  v.  Moore,  2  Penne.  (Del.) 
299,    46   Atl.    669. 

69.  Prosecution  Under  Corrupt  Prac- 


tices Act. — It  is  proper  to  impose  mere- 
ly a  nominal  fine  where  the  offender, 
a  subtreasurer  did  not  report  the  names 
of  persons  to  whom  he  had  paid  moneys, 
to  the  treasurer  who  appointed  him, 
in  accordance  with  the  "Corrupt  Prac- 
tices Act,"  but  it  appeared  he  had 
only  followed  the  practice  which  was 
supposed  to  be  authorized  and  did  not 
withhold  names  for  any  improper  pur- 
poses. Healy  v.  State,  115  Md.  377, 
SO  Atl.  1074. 

70.  Offense  of  keeping  bar  open  on 
election  day,  see  "Intoxicating  Liq.- 
uors. ' ' 

Maliciously  destroying  ballots  in- 
tended to.be  used,  considered  as  the 
malicious  destruction  of  property,  see 
the    title    "Malicious    Mischief." 

Indictment  of  peace  officer  for  neg- 
lect of  duty  in  not  preventing  unlaw- 
ful interference  with  voters,  see  the 
title   "Officers." 

Interference  by  those  in  direct 
charge  of  the  election,  see  infra,  IV,  G. 

71.  State  V.  Franks,   38   Tex.   640. 

72.  Mason  t\  State,  55  Ark.  529,  18 
S.  W.  827. 

73.  Wright  V.  State  (Tex.  Grim.), 
55  S.  W.  48. 

74.  In  Georgia,  there  is  a  statutory 
offense  of  carrying  a  pistol  about  one's 
person  "to  an  election  ground  or  pre- 
cinct." The  statute  excepts  certain 
named  peace  officers.    An  indictment  in 
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The  particular  acts  constituting  the  interference  should  be  set  forthj'' 
It  is  proper  to  charge  as  one  offense  an  attempted  intimidation  and 
the  assault  which  constituted  the  attempt.'" 

Poll-Book.  —  It  is  not  necessary  to  set  out  at  length  a  poll-book  or 
tally  sheet  which  it  is  alleged  has  been  altered." 

C.  Directly  Influencing  Vote  by  Bribery  and  Other  Corrupt 
Means.'^  —  1.  Jurisdiction.  —  Though  the  offense  of  bribery  is  also 
punishable  under  state  laws,  the  federal  courts  have  jurisdiction  so 
far  as  federal  laws  are  also  infringed  by  the  same  act.'^" 

2.  Indictment.  —  a.  Bribery  of  Voter.  —  It  has  generally  been 
held  sufficient  to  set  forth  the  crime  in  the  language  of  the  statute 
with  the  means  by  which  the  voter  was  to  be  corrupted  and  sufficient 
allegations  to  show  when  and  where  the  act  was  committed.**" 


the  language  of  this  statute  is  sufficient 
■without  specific  negative  allegations 
showing  that  defendant  did  not  fall 
•within  the  excepted  class.  Kitchens  v. 
State,  116  Ga.  847,  43  S.  E.  256,  fol- 
lowing Herring  v.  State,  114  Ga.  96, 
39  S.  E.  866. 

75.     It    is    not    sufficient    to    merely 
charge  in  the  words  of  the  statute  that 
defendant    "then    and    there    wilfully 
prevented,"  etc.,  as  the  statute  enumer- 
ates different  acts  each  constituting  a 
specific     offense.       The     statute     reads 
(Stats.,  1893,  p.  24,  Penal  Code,  §45): 
"Every    person    who    carries    away    or 
destroys,    or    attempts    to    carry    away 
or  destroy,  any  poll  lists,  or  ballots  or 
ballot-box  for  the  purpose  of  breaking 
up    or    invalidating    such    election,    or 
wilfully   detains,   mutilates   or   destroys 
any  election  returns,  or  in  any  manner 
so   interferes   with   the   officers   holding 
such  election   or  conducting   such  can- 
vass,  or   with   the   voters  lawfully    ex- 
ercising their  rights  of  voting  at  such 
election  as  to  prevent  such  election  or 
canvass    from    being    fairly    held    and 
lawfully  conducted,  is  punishable."  etc. 
But     the    indictment    was    upheld     as 
charging  an  offense  under  this  statute 
which  alleged  the  specific  act  to   have 
been    that    defendant    assumed    to    act 
as  a  clerk  in  tallying  the  vote  he  not 
being  an  officer  or  clerk  of  said  elec- 
tion board.     (Such  act  is  now  specifi- 
cally  forbidden   by   Penal    Code,    §40.) 
People  V.   Lee,   107  Cal.   477,   40   Pac. 
754. 

76.  An  indictment  is  not  bad  as 
charging  two  offenses  which  alleges  de- 
fendants "did  make  an  assault  upon 
one  George  C.  Butler,  and  him  the  said 
Butler  did  then  and  there  beat,  bruise. 


kick,  wound  and  ill-treat,  attempted 
thereby  by  intimidations  to  procure  said 
Butler  to  avoid  voting  at  the  annual 
town  meeting"  (describing  same).  The 
gist  of  the  offense  is  the  attempt  to  in- 
timidate— the  allegation  of  the  assault 
merely  describes  the  attempt.  "It  is 
questionable  whether  the  indictment 
would  have  been  sufficient  if  it  had 
not  contained  the  averment  of  an  as- 
sault."    State  V.  Hardy,  47  N.  H.  538. 

77.  It  is  sufficient  to  allege  it  by 
name.  State  v.  Granville,  45  Ohio  St. 
264,  12  N.  E.  803. 

78.  Competency  of  juror  who  tried 
purchaser  of  vote  to  try  seller  of  vote 
involved  in  the  same  transaction,  see 
the  title  "Jury." 

79.  United  States  v.  Lackey,  99  Fed. 
952. 

80.  A  charge  that  defendant  "was 
concerned  in  the  buying  of  a  vote" 
would  be  demurrable  as  too  vague  and 
indefinite,  but  the  charge  as  made  set- 
ting out  the  buying  of  the  vote  of  a  per- 
son named,  at  a  definite  time  and  place, 
and  in  a  named  election,  fully  com- 
plies  with  the  law.  Lepinsky  v.  State, 
7   Ga.   App.   285,   66   S.   E.   965. 

An  indictment  merely  charging  in 
the  language  of  the  statute  with  the 
offense  of  "receiving  a  bribe  for  his 
vote  at  an  election"  would  not  be 
sufficient.  "We  think  that  an  indict- 
ment under  this  statute  should  give 
the  date  at  which  the  election  was 
held,  the  name  of  the  candidate,  Q.r 
group  of  candidates  under  a  device 
the  accused  was  bribed  to  vote  for 
or  that  he  was  bribed  not  to  vote  for, 
or  that  he  deprived  himself  of  the 
privilege  of  voting  by  selling  his  regis- 
tration  certificate,   or   otherwise;    that 
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The  allegations  as  to  the  election  must  be  sufficiently  specific  to  show 
that  it  is  one  within  the  purview  of  the  statute.*^^  Whether  the  par- 
ticular candidate  or  measure  to  be  voted  for  must  be  named  depends 
upon  the  scope  of  the  particular  statute  involved.^^  The  value  of 
the  gift  need  not  be  alleged,*^  nor  need  the  amount  of  money  be  set 
forth,^*  nor  facts  showing  the  qualification  of  the  bribed  voter,^^  nor 
the  name  of  the  person  whose  vote  was  bought.^® 


he  accepted  the  bribe — describing  it 
nearly  as  may  be,  and  that  induced  by 
the  bribe  or  in  consideration  thereof 
he  agreed  to  vote  for  the  person,  or 
group  of  persons  under  a  device  he  ac- 
cepted the  bribe  to  vote  for,  or  not 
to  vote  for,  or  deprived  himself  of 
the  privilege  of  voting  by  selling  his 
registration  certificate  or  otherwise,  and 
the  different  forms  in  which  the  of- 
fense was  or  might  have  been  commit- 
ted may  be  charged  in  separate 
counts."  Com.  v.  Eoberts,  145  Ky. 
290,  140  S.  W.  313. 

Indictment  Held  Sufficient.— <' Did 
unlawfully  and  feloniously  attempt  to 
influence  one  Louis  Diggs  in  the  giv- 
ing of  his,  the  said  Diggs',  vote  at 
said  election,  by  the  following  cor- 
rupt means  and  device,  to  wit:  At  the 
time  the  said  Diggs  came  to  the  polls 
in  the  said  first  ward  of  the  city  of 
Eoslyn  and  on  said  day,  to  cast  his 
vote  at  the  election  aforesaid,  the  said 
defendant,  for  the  purpose  of  influenc- 
ing the  said  Diggs  in  giving  his  said 
vote,  did  then  and  there  arrange  for 
the  payment  to  said  Diggs  of  a  sum 
of  money,  and  did  procure  said  sum 
of  monej^  to  be  paid  to  Diggs  after 
he,  the  said  Diggs,  had  voted."  State 
V.    Milby,    26   Wash.    661,   67   Pac.   362. 

81.  In  People  v.  Cavanaugh,  112  Cal. 
674,  44  Pac.  1057,  it  was  held  that  in 
a  prosecution  for  bi'ibery  at  a  primary 
election  the  words  "duly  and  regu- 
larly called"  do  not  import  that  the 
primary  was  called  under  provisions  of 
the  Political  Code,  but  it  being  op- 
tional with  political  parties  to  adopt 
the  method  prescribed  by  that  code 
and  acting  on  the  assumption  that 
bribery  at  elections  under  such  code 
might  be  punishable,  it  does  not  fol- 
low that  the  particular  primary  at 
which  the  bribery  was  charged  may 
not  have  been  called  by  the  political 
organization  in  some  method  not  spe- 
cified by  the  code,  and  hence  the  whole 
matter  be  one  of  which  the  court  has 
no  jurisdiction. 
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82.  It  is  sufficient  to  state  the  of- 
fense in  the  language  of  the  statute 
without  naming  the  candidates,  or  the 
purpose  of  the  election,  or  the  place 
where  it  was  to  be  held.  The  statute 
is  aimed  at  anyone  who  "offers  to  re- 
frain from  voting  for  any  candidate  or 
candidates  at  any  general  or  special  or 
primary  elections  or  convention,  either 
for  money  or  property  or  thing  of  val- 
ue, or  for  any  promise  or  favor  or 
hope  of  reward,  or  who  shall  accept 
any  money,  property  or  thing  of  value, 
with  the  promise  or  pretense  of  vot- 
ing for  or  refraining  from  voting  for 
any  candidate  or  candidates,"  Baum 
V.  State,  157  Ind.  282,  61  N.  E.  672. 

In  Com.  V.  Steele,  97  Ky.  27,  it  is 
held  that  to  constitute  the  offense  un- 
der the  Kentucky  statutes  it  must  ap- 
pear not  only  that  the  person  bribed 
was  influenced  to  vote  at  an  election 
but  that  he  was  so  influenced  to  vote 
for  some  particular  candidate  or  ticket. 
So,  there  must  be  direct  averments 
thereof  and  the  mere  statement  "and 
voted  as  requested  by  said  (defendant) 
in  consideration  of  said  dollar,"  while 
inferentially  charging  the  influence  of 
the  vote,  in  fact,  charge  nothing  more 
fhan  that  the  party  was  influenced  to 
perform  his  duty  as  a  citizen  by  vot- 
ing, and,  hence,  do  not  charge   bribery. 

83.  An  averment  that  the  defend- 
ant gave  a  party  named  "two  dollars" 
is  sufficient  since  that  implies  it  was 
money  and  the  statute  is  directed 
against  the  giving  of  "money,  prop- 
erty, or  other  thing  of  value."  State 
V.  Downs,   148  Ind.   324,  47  N.  E.   670. 

84.  State  v.  Barr,  7  Penne.  (Del.) 
340,  79  Atl.  730. 

85.  In  an  indictment  for  giving 
away  or  offering  to  give  intoxicating 
liquor  on  election  day,  it  is  not  nec- 
essary to  allege  more  than  that  the 
person  to  whom  such  was  offered  or 
given  was  "then  and  there  a  legally 
qualified  voter."  State  v.  Pearis,  35 
W.  Va.  320,  13  S.  E.  1006, 

86.  Under  Penal  Code,   §629,  which 
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As  against  a  motion  in  arrest  of  judgment  an  indictment  for  selling  a 
vote  is  sufficient  though  it  does  not  state  who  gave  the  bribe." 

It  was  not  duplicitous  to  charge  that  defendant  "did  offer  to  buy 
and  was  concerned  in  the  buying  of  a  vote."*^ 

b.  Soliciting  Funds  From  Candidates.  —  Under  a  statute  forbidding 
the  soliciting  of  funds  from  candidates  it  is  not  necessary  to  allege 
that  the  person  solicited  was  a  "legal"  candidate.*^ 

e.  Bribery  of  Election  Official.  —  Where  the  statutory  offense  of 
attempting  to  bribe  an  election  official  is  charged,  facts  must  be  set 
out  showing  that  the  official  has  been  regularly  designated.^" 

3.  Election  as  to  Count  on  Which  To  Prosecute.  —  Where  several 
distinct  charges  of  bribery  are  made  in  the  same  indictment  the  state 
may  be  called  upon  to  elect  which  one  to  try.^^ 

4.  Instructions.  —  As  in  other  cases,  the  court  must  not  assume 
facts  in  giving  instructions,^^ 

D.  Betting  on  Election.^^  _  i  indictment.  —  The  name  of  the 
person  with  whom  the  bet  was  made  must  be  alleged.*^*    But  where 


declares,  "If  any  person  shall  buy 
or  sell,  or  offer  to  buy  or  sell,  a  vote 
or  shall  be  in  any  way  concerned  in 
buying  or  selling  a  vote  at  any  elec- 
tion in  this  state  or  in  any  county 
thereof,"  he  shall  be  guilty  of  a  mis- 
demeanor, an  indictment  is  sufficient 
which  charges  that  defendant  did  on 
a  certain  day  in  a  certain  county  buy 
the  vote  of  a  person  whose  name  was 
to  the  grand  jury  unknown.  Cohen  v. 
State,  104  Ga.  734,  30  S.  E.  932. 

87.  In  Hensley  v.  Com.,  10  Ky.  L. 
Rep.  175,  9  S.  W.  129,  it  was  held  that 
as  against  a  motion  in  arrest  of  judg- 
ment an  indictment  for  vote  selling 
is  sufficient  as  charging  a  crime  which 
*'is  direct  and  certain  as  to  both  the 
party  and  offense  charged  and  the  place 
of  commission,"  though  it  did  not  state 
who  gave  the  bribe.  There  was  no 
demurrer,  hence,  the  question  whether 
the  crime  was  defectively  stated  does 
not  arise. 

88.  "If  the  disjunctive  'or'  as  it 
appears  in  the  statute  had  been  used 
the  accusation  might  have  been  subject 
to  this  objection.  Lepinsky  v.  State,  7 
Ga.  App.  285,  66  S.  E.  965. 

89.  Christie  v.  People,  206  111.  337, 
69  N.  E.  33. 

90.  Burns'  Indiana  St.  (1894), 
§2097,  defines  as  an  offense  bribery  of 
any  judge  of  election  "either  before  or 
after"  he  is  "summoned,  elected,  ap- 
pointed, qualified,  or  sworn."  The 
Statutes  provide  for  the  designation  of 


such  judges  by  the  chairman  of  the 
county  central  committee  of  the  two 
leading  parties.  An  information  is  de- 
lV2tive  which  charges  that  the  person, 
bribed  "had  theretofore  been  desig- 
nated as  one  of  the  election  board" 
(of  a  specified  precinct)  "to  wit,  one 
of  the  judges  of  said  election  board" 
for  a  specified  election  and  that  defend- 
ant knew  such  person  "was  then  and 
there  and  had  theretofore  been  desig- 
nated as  such  judge  of  said  election 
board."  The  pleader  should  go  further 
and  show  by  whom  such  designation  had 
been  made.  Such  designation  may  have 
been  by  an  unauthorized  party.  Banks 
V.   State,   157  Ind.   190,   60   X.   E.   1037. 

91.  State  r.  Moore,  2  Penne.  (Del.) 
299,  46  Atl.  669. 

92.  Lepinsky  v.  State,  7  Ga.  App. 
285,  m  S.  E.  965. 

93.  Act  construed  as  being  remedial 
rather  than  penal  and  so  to  be  liberally 
construed.  See  supra,  V,  A,  1,  note  60. 

94.  Ky. — Sulzer  v.  Com.,  4  Ky.  L. 
Eep.  365.     Tex.— Lewellen  v.  State,  18 

Tex.    539.      W.    Va State    v.    Griggs 

34  W.  Va.  78,  11  S.  E.  740.  Contra, 
State  V.  Trotter,  5  Yerg.   (Tenn.)    184. 

Sufficiency  of  Allegation. — An  allega- 
tion that  defendant  "did  then  and 
there  unlawfully  win  of,  and  take  from 
one  N.  G.  two  promissory  notes,"  etc., 
by  necessary  implication  alleges  that 
the  bet  was  with  N.  G.  State  V.  Lit- 
tle, 6  Blackf.   (Ind.)    267. 
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the  indictment  is  brought  against  joint  defendants  there  need  not 
be  a  specific  allegation  that  they  bet  with  each  other."^  The  amount 
of  the  bet  need  not  be  alleged.''^  The  time  of  holding  the  election 
should  be  averred.®^ 

It  is  sufficient  to  charge  that  the  bet  was  upon  the  "event"  rather 
than  the  "result"  of  the  election.^^  An  allegation  that  the  defendant 
bet  upon  the  success  of  any  particular  candidate  has  been  held  not 
necessary,"^  but  it  seems  that  enough  must  be  alleged  to  show  that 
the  bet  was  upon  a  person,  candidate  or  measure  in  some  way  before 
the  people  for  their  decision.^  It  is  not  fatal  to  the  description  of 
the  election  to  state  that  it  was  for  president  instead  of  for  presidential 
electors.^ 

Time  of  Making  Bet.  —  In  some  jurisdictions  a  bet  after  election  is 
only  punishable  if  the  result  was  still  unknown  when  the  bet  was 
made,  and  in  such  case  there  should  be  clear  allegations  that  the 
result  was  unknown.^     "Where  the  gist  of  the  offense  is  the  winning 


95.  Though  it  is  necessary  to  state 
the  person  with  whom  the  bet  is  made 
an  indictment  is  sufficient  which  is 
against  defendants  jointly  and  alleges 
that  they  "did  unlawfully  wager  and 
bet  fifty  dollars  in  money."  In  com- 
mon speech  when  we  say  A  and  B 
bet  on  election  we  mean  that  they  bet 
with  each  other.  State  v.  Griggs,  34 
W.  Va.  78,  11  S.  E.  740.  To  same 
effect,  State  v.  Smith,  24  Mo.  356;  State 
V.  Bridges,  24  Mo.  353;  State  v.  Ea- 
gan,  22  Mo.  459. 

But  see  Lewellen  v.  State,  18  Tex. 
539,  where  the  court  says.  "If  it  was 
intended  to  charge  the  defendants  with 
having  made  a  wager  together  it  would 
seem  it  should  have  been  so  averred." 
The  indictment  was,  however,  held  in- 
sufficient on  other  grounds.  It  appears 
also  that  the  conviction  was  for  a 
several  offense  while  the  indictment 
charged  a  joint  offense. 

96.  "No  doubt  it  is  the  safest  and 
best  course  to  pursue,  in  drawing  in- 
dictments under  the  statute,  to  state 
the  amount  or  sum  bet;  but  the  amount 
is  not  material."  The  statute  reads 
"any  money  or  property  or  other  valu- 
able thing."  The  indictment  charged 
defendants  "did  then  and  there  un- 
lawfully bet  and  wager  a  sum  of 
money."     State  v.  Bridges,  24  Mo.  353. 

97.  Lewellen   f.   State,   18   Tex.   539. 

Sufficiency  of  Allegation. — "The  ob- 
jection is  that  the  indictment  does  not 
aver  that  there  was  an  election  for 
governor  about  to  be  held  in  Octo- 
ber,   1838;    but   it   avers   that   the   de- 
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fendant  made  a  bet  dependent  on  an 
election  for  governor  to  be  held  in 
October,  1838.  We  think  the  fair  im- 
plication is  not  only  that  such  a  bet 
was  made,  but  that  the  election  was 
to  be  held  at  that  time."  Sherban  v. 
Com.,  8  Watts  (Pa.)  212. 

It  is  sufficient  to  allege  that  the 
election  "was  holden  the  first  Mon- 
day in  August,  A.  D.  1855,  .  .  . 
said  election  being  then  and  there  au- 
thorized by  the  laws  of  the  state  of 
Missouri."  State  v.  Banfield,  22  Mo. 
461. 

"It  is  sufficient  to  aver  that  the 
election  was  authorized  by  the  consti- 
tution and  laws  of  the  state  of  Mis- 
souri, without  saying  'then  and 
there.'  "     State  v.  Bridges,  24  Mo.  353. 

98.  State  v.  Cross,  2  Humph.  (Tenn.) 
301.  Compare  also  Com.  v.  Avery,  14 
Bush    (Ky.)    625. 

99.  State  v.  Cross,  2  Humph.  (Tenn.) 
301. 

1.  Com.  V.  Shouse,  16  B.  Mon.  (Ky.) 
325. 

2.  Porter  v.  State,  5  Sneed  (Tenn.) 
358.  See  also  Somers  v.  State,  5  Sneed 
(Tenn.)    438. 

3.  A  warrant  was  held  insufficient 
which  recited  that  defendant  made  a 
wager  "on  the  20th  day  of  November, 
1901  .  .  .  upon  the  election  for 
governor  which  was  held  in  and  for  the 
state  of  Kentucky,  under  the  constitu- 
tion and  laws  of  the  state,  on  Novem- 
ber 7,  1901,  wherein  William  Taylor 
was  the  republican  candidate  for  said 
office  of  governor,  and  William  Goebel 
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or  losing  on  the  result,  an  indictment  is  bad  which  alleges  the  offense 
to  have  been  prior  to  the  election.* 

An  indictment  is  not  duplicitous  which  is  so  framed  that  under  it  de- 
fendant might  be  convicted  under  either  of  two  statutes  directed  at 
the  offense  of  betting  on  elections.'* 

2.  Variance.  —  A  variance  in  the  initials  of  the  candidate  wagered 
upon  is  immaterial;®  as  is  one  where  the  charge  is  general  as  to  the 
election  but  the  proof  is  that  only  the  result  in  a  particular  county 
was  wagered  upon/  or  that  defendant  bet  a  less  amount  than  was 
alleged.^ 

3.  Punishment.  —  Where  the  fine  is  based  upon  the  value  of  the 
money  or  thing  wagered,  the  sum  wagered  by  each  and  not  the  total 
amount  is  intended,'-*  but  both  parties  may  be  fined  that  amount.^" 

E.  Illegal  Registration  or  Procuring  Same.^^  —  1.  Disqualifica- 
tion To  Hear  Complaint.  —  That  the  same  tribunal  passed  upon  the 
voting  lists  does  not  necessarily  deprive  it  of  jurisdiction  to  hear 
the  complaint.^^ 


was  the  democratic  candidate  for  said 
office  of  governor."  The  court  de- 
cided that  the  facts  recited  in  the  war- 
rant showed  conclusively  that  no  pub- 
lic offense  had  been  committed  since 
no  election  was  held  on  November  7th, 
1901,  nor  were  the  parties  named  can- 
didates at  that  time.  In  the  absence 
of  a  direct  averment  to  the  contrary  it 
will  be  presumed  that  the  result  of 
the  last  election  for  governor  (in  1900) 
was  known  at  the  date  of  the  warrant 
(Feb.,  1902).  Com.  v.  Leak,  116  Ky. 
540,  76  S.  W.  368. 

But  see  State  v.  Little,  6  Blackf. 
(Ind.)    267. 

4.  The  statute  reads:  "Every  per- 
son who  shall  by  .  .  .  betting  .  . 
.  upon  the  result  of  any  election  either 
lose  or  win,"  etc.  The  indictment 
charged  that  "on  the  14th  day  of  Sep- 
tember, A.  D.  1876,"  defendant  "did 
then  and  there  unlawfully  win  and 
take  from"  a  person  named  "by 
then  and  there  unlawfully  betting  and 
wagering  .  .  .  upon  the  result  of  a 
certain  election  then  and  there  had  and 
held  on  the  7th  day  of  November,  in 
the  year  1876,"  etc.  This  does  not 
sufficiently  charge  a  winning  on  the 
result.     State  v.  Windell,  60  Ind.   300. 

Compare  Hizer  v.  State,  12  Ind.  330, 
where  an  indictment  was  held  sufficient 
which  alleged  the  bet  was  made  on  elec- 
tion day,  on  the  theory  that  the  bet 
is  lost  or  won  as  soon  as  the  vote  is 
cast  though  the  result  may  not  be 
known  till  later. 


5.  One  statute  required  that  the  par- 
ty must  either  win  or  lose.  The  other 
statute  made  the  mere  betting  an  of- 
fense. Defendant  was  charged  with 
having  lost  and  paid.  The  fine  or 
penalty  was  the  same  under  either  stat- 
ute.    Frazee  v.   State,   58  Ind.   8. 

6.  Drake  v.  Com.,  29  Ky.  L.  Eep. 
981,  96  S.  W.  580. 

7.  "The  charge  is  general  and  the 
proof  is  particular."  Somers  v.  State, 
5   Sneed    (Tenn.)    438. 

8.  "It  may  as  well  be  contended 
that  if  an  indictment  charge  the  steal- 
ing of  two  horses  the  accused  could 
not  be  convicted  on  the  proof  that  he 
stole  one  only."  Com.  v.  McAtee,  8 
Dana   (Ky.)   28. 

9.  State  V.  Griggs,  34  W.  Va.  78, 
11  S.  E.   740. 

10.  Where  the  bet  consisted  in  an 
agreement  to  buy  a  wagon  for  a  price 
admittedly  not  in  excess  of  its  value 
both  parties  may  be  fined  an  amount 
not  exceeding  that  price  under  a  stat- 
ute reading  "shall  be  fined  not  ex- 
ceeding the  value  of  such  money  or 
other  thing"  wagered.  Shumate  v. 
Com.,  15   Gratt.    (Va.)    653. 

11.  Indictment  for  perjury  in  get- 
ting name  on  list,  see  the  title  "Per- 
jury." 

Conspiracy  to  procure,  see  the  title 
"Conspiracy," 

12.  Wardens  are  not  disqualified  to 
hear  complaints  for  illegal  registra- 
tion because  as  members  of  the  board 
or    canvassers   they  approved   the   yot- 
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2.  Indictment."  —  a.  False  Registration.  —  Under  the  familiar 
rule  of  criminal  pleading  that  every  material  fact  to  be  established 
at  the  trial  must  be  averred,  it  is  necessary  to  set  out  with  particularity 
that  defendant  obtained  registration  fraudulently  and  in  what  the 
false  statements  consisted.^^  Nor  can  the  court  supply  by  intendment 
failure  to  allege  that  the  registration  took  place  at  an  election  pre- 
cinct.^^ 

It  is  not  sufficient  to  charge  the  defendant  generally  with  ''unlaw- 
fully and  fraudulently"  registering ;i'^  but  under  a  statute  forbidding 
registering  in  two  election  districts  it  is  sufficient  to  allege  that  this 
was  done  "unlawfully  and  knowingly. "^'^ 


ing  lists.  It  was  claimed  this  amounted 
to  a  decision  on  the  issue  of  residence 
involved.  But  it  appeared  that  though 
objected  to  no  evidence  was  offered 
and  the  question  had  never,  in  fact, 
been  litigated  on  issue  joined.  Will- 
iams V.  Champlin,  26  R.  I.  416,  59  Atl. 
75. 

13.  Approved  Form  for  Attempt  To 
Register  Falsely. — Defendant  "unlaw- 
fully, feloniously,  wilfully,  knowingly, 
falsely  and  fraudulently  did  then  and 
there  offer  and  attempt  to  register  un- 
der a  name  not  his  own,  to  wit,  under 
the  name  of  George  Casey,  and  in  such 
offer  and  attempt  did  then  and  there 
unlawfully,  feloniously,  wilfully,  know- 
ingly, falsely,  and  fraudulently  pretend 
and  represent  to  the  said  judges,  clerks, 
and  officers  of  registration  of  said  ninth 
election  precinct  of  the  fifteenth  ward 
of  said  city  of  St.  Louis  that  his  name 
was  George  Casey,  and  that  he  was  one 
George  Casey,  and  that  he  was  entitled 
to  register  and  be  registered  on  the 
books  of  registration  and  registers  of 
said  election  precinct  as  a  qualified  vot- 
er and  elector  of  said  election  precinct, 
under  said  name  of  George  Casey,  and 
requested  that  said  judges,  clerks  and 
officers  of  registration  of  said  election 
precinct  enter,  write  and  register  the 
name  of  him,  the  said  William  Dun- 
woody,  on  said  registers,  poll  books 
and  books  of  registration  of  said  elec- 
tion precinct  as  George  Casey,  and  as 
a  resident  and  qualified  voter  and  elect- 
or of  said  election  precinct,  entitled 
to  register  and  vote  in  said  election 
precinct,  as  George  Casey,  he,  the  said 
William  Dunwoody,  then  and  there  well 
knowing  that  his  name  was  not  George 
Casey."  State  v.  Dunwoody,  231  Mo. 
48,  132   S.  W.  227. 

14.     An    indictment    that    defendant 
"not  then  and  there  being  a  resident 
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and  qualified  elector  of  precinct  *A' 
.  .  .  did  appear  before  the  duly  ap- 
pointed qualified  and  acting  registrars 
of  election  in  said  precinct  'A'  .  .  . 
and  did  then  and  there  represent  that 
he  the  said  (defendant)  was  then  and 
there  a  qualified  elector  of  said  precinct 
'A'  .  .  .  and  then  and  thereby 
falsely,  fraudulently  and  unlawfully  did 
obtain  registration  as  an  elector  in 
said  precinct  'A'  "  is  demurrable  for 
failing  to  allege  that  the  representa- 
tions were  falsely  and  fraudulently 
made  or  to  show  what  representations 
were  made  and  wherein  they  were  false 
and  fraudulent,  as  that  he  misrepre- 
sented his  age,  nativity,  term  of  resi- 
dence, etc.  Ebbenpowell  v.  State,  14 
Ohio  C.  C.  129. 

15.  Therefore,  an  indictment  "un- 
lawfully, feloniously,  knowingly  and 
fraudulently  did  register  as  a  quali- 
fied voter  of  said  precinct,"  followed 
by  allegations  of  fact  as  to  what  he 
did,  but  nowhere  containing  a  direct 
averment  that  the  unlawful  act  was 
done  in  an  election  precinct,  was  insuf- 
ficient. "The  most  that  can  be  said  ... 
is  that  from  the  language  employed  it 
might  be  implied  that  the  ninth  pre- 
cinct of  the  second  ward  in  the  city 
of  St.  Louis  was  an  election  precinct." 
State  V.  Keating,  202  Mo.  197,  100 
S.  W.  648.  See  also  State  v.  Keating, 
223  Mo.  86,  122  S.  W.  699;  State  v. 
Walsh,  203  Mo.  605,  102  S.  W.  513. 

16.  Love,  C.  J.,  says  in  State  v. 
Vincent,  1  Marv.  (Del.)  560,  41  Atl. 
199:  "He  is  entitled  to  '^ave  the  fact 
set  forth  and  not  be  compelled  to  come 
here  to  meet  some  one  of  a  dozen  or 
more  qualifications  which  are  neces- 
sary under  our  present  statute  to  quali- 
fy  him   to   register." 

17.  State  V.  Lally,  2  Marv,  (Del.) 
424,  42  Atl.  258. 
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The  rule  as  to  pleading  foreign  statutes  obtains  where  the  particular 
disqualification  alleged  is  conviction  of  crime  in  another  state.^" 

b.  Aiding  or  Abetting.  —  Where  the  indictment  is  for  aiding  a 
disqualified  person  to  register,  both  parties  to  the  offense  may  be 
jointly  indicted.^'*  The  precinct  need  not  be  described  further  than 
by  number  and  ward,-''  and  the  specific  intent  need  not  be  alleged.^^ 

e.  Amendment.  —  Amendment  as  to  the  description  of  the  precinct 
has  been  allowed  on  the  trial." 

3.  Variance.  —  A  mere  variance  in  the  spelling  of  a  name  on  the 
register  from  that  alleged  is  not  fatal.-^ 

4.  Question  for  Jury.  —  Whether  defendant  had  knowledge  that 
the  person  whom  he  procured  to  register  was  disqualified  is  for  the 
jury.2* 

F.  Illegal,  Voting  or  Procuring  Same.-^  —  1.  Jurisdiction.  —  It 
seems  that  the  state  courts  have  concurrent  jurisdiction  with  the 
federal  courts  to  punish  fraudulent  voting  for  representatives  to 
congress.^''  There  can  be  no  question  as  to  the  right  to  punish  for 
fraudulent  voting  for  presidential  electors.^^ 


18.  State  V.  Collins  (Wash.),  124 
Pac.    903. 

19.  State  V.  Nugent,  77  N.  J.  L. 
80,  71   Atl.  484. 

20.  State  v.  Nugent,  77  N.  J.  L. 
80,  71  Atl.  484,  construing  Pub.  Laws, 
1905,   p.   224. 

21.  State  V.  Nugent,  77  iV.  J.  L. 
80,  71  Atl.  484. 

Where  the  statute  made  it  an  of- 
fense to  register  a  person  as  a  voter 
who  had  not  appeared  in  person  before 
the  registration  officer,  it  was  not  nec- 
essary to  specifically  aver  a  criminal 
intent  but  is  sufficient  to  aver  that  the 
act  of  the  officer  was  "unlawfully  and 
feloniously"  done  and  to  set  forth  the 
commission  of  the  prohibited  acts. 
State  V.  Bush,  45  Kan.  138,  25  Pac. 
614,  47  Kan.  201,  27  Pac.  834. 

22.  Under  the  general  provision  of 
the  Code  of  Criminal  Procedure  (§293) 
allowing  amendments  of  indictments  on 
the  trial  where  a  variance  appears  as 
to  "the  name  or  description  of  any 
place,  person  or  thing,"  and  such 
amendment  will  not  prejudice  defend- 
ant, an  amendment  was  proper  chang- 
ing the  number  of  the  precinct  wliere 
the  illegal  registration  was  alleged  to 
have  taken  place,  the  court  offering  to 
postpone  the  trial  which  defendant  de- 
clined. People  V.  Bromwich,  119  N. 
Y.   Supp.   833. 

23.  On  charge  of  registering  as  "Jo- 
seph   Walters,"    there    is    no    variance 


where  the  proof  shows  the  registration 
books  were  signed  in  one  place  "Jo- 
seph Walter"  and  in  another  place 
the  name  was  written  "Josph"  instead 
of  "Joseph,"  while  in  a  third  place  it 
was  written  "Joseph  Walters."  State 
V.  Exnicious,  223  Mo.  61,  122  S.  W. 
730,  distinguishing  State  v.  Judd,  221 
Mo.  554,  120  S.  W.  780,  wherein  it  was 
held  that  allegations  were  repugnant 
where  the  information  stated  defend- 
ant had  answered  his  name  was  "Chas. 
Cohn,"  and  then  further  alleged  that 
the  defendant  signed  the  register 
"Chas.  Cohen."  This  charged  a  regis- 
tration under  one  name  and  a  signa- 
ture of  an  entirely  different  name.  Also 
in  the  Judd  case  there  was  no  evidence 
that  defendant  signed  the  registration 
books  as  "Chas.  Cohen,"  but  said 
name  was  signed  by  the  judge  of  elec- 
tion. 

24.  McBarron  v.  State,  63  N.  J.  L. 
43,  42  Atl.  777. 

25.  See  generally  the  title  "Con- 
spiracy. ' ' 

As  being  offense  presentable  to  grand 
jury,  see  the  title  "Grand  Jury." 

26.  See  Ex  parte  Seibold,  100  U.  S. 
371,  25  L.  ed.  717;  In  re  Green,  134 
U.  S.  377,  10  Sup.  Ct.  586,  33  L.  ed. 
951.  Compare  State  f.  Franks,  38  Tex. 
640. 

27.  The  sections  of  the  Revised  Stat- 
utes (5511  and  5514)  designed  to  pro- 
tect the  elections  of  representatives  or 
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2,  Indictment.  —  a.  Generally.  —  A  mere  general  allegation  of  il- 
legal voting  is  not  sufficient  ;^^  but  this  defect  should  be  taken  ad- 
vantage of  by  demurrer  and  not  by  motion  in  arrest  of  judgment.^* 

b.  Joinder  of  Counts.  —  A  conspiracy  to  procure  illegal  voting,  and 
aiding  and  abetting  in  illegal  voting,  may  be  joined  in  the  same 
indictment.-^" 

c.  As  To  Election.  —  The  indictment  is  sufficient  if  the  language 
necessarily  indicates  an  election  called  and  held  according  to  law.^^ 
Therefore  it  is  not  necessary  to  further  specify  as  to  the  calling  of 
the  election,32  qj.  ^hat  it  was  held  by  proper  officers,^'^  or  that  the 


delegates  in  congress  do  not  impair  or 
restrict  the  power  of  the  state  to  pun- 
ish fraudulent  voting  in  the  choice  of 
electors.  In  re  Green,  134  U.  S.  377, 
10  Sup.  Ct.  586,  33  L.  ed.  951,  cited 
with  approval  in  Mason  v.  State,  55 
Ark.  529,  18  S.  W.  827;  State  v.  Bien- 
stock,  78  N.  J.  L.  256,  73  Atl.  530. 

28.  A  general  accusation  of  illegal 
voting  not  specifying  in  what  the  il- 
legality consisted,  whether  in  a  want 
of  legal  qualification  or  in  voting  more 
than  once,  or  in  depositing  more  bal- 
lots than  one  is  not  sufficient.  Gordon 
V.  State,  52  Ala.  308. 

See  generally  the  title  "Indictment 
and  Information. ' ' 

29.  State  v.  Bruce,  5  Ore.  68. 

30.  They  are  separate  offenses.  It 
is  not  necessary  to  aver  that  the  differ- 
ent counts  were  different  descriptions 
of  the  same  offense.  The  joinder  was 
permissible  at  common  law.  Com.  V. 
Eogers,  181   Mass.  184,  63  N.  E.  421. 

31.  So  in  State  v.  Gilman,  96  Me 
431,  52  Atl.  920,  it  was  held  the  fol- 
lowing was  sufficient  "at  a  meeting 
for  the  election  of  officers  of  said  town 
of  Anson,  to  wit,  at  its  annual  town 
meeting  for  the  election  of  municipal 
officers  of  said  town."  The  general 
statutes  provide  for  such  "annual 
meeting."     Rev.  St.,  ch.  1,  cl.  iv. 

An  allegation  that  the  meeting  "was 
then  and  there  duly  held"  is  equiva- 
lent to  an  allegation  that  the  same  was 
called  or  held  "according  to  the  con- 
stitution and  laws  of  the  state."  The 
meeting  could  not  have  been  duly  held 
unless  it  was  held  according  to  the 
constitution  and  laws.  State  V.  Boy- 
ington,  56  Me.  512. 

An  allegation  is  sufficient  which 
states  the  election  was  "held  and  au- 
thorized by  law  within  and  for  the 
corporation    of    the    city    of    Weather- 
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ford."      Gallagher    v.    State,    10    Tex. 
App.  469. 

Sufficient  Allegation  as  to  the  Call- 
ing of  the  Election. — An  allegation  is 
sufficient  that  at  a  time  and  place  spe- 
cified "a  town  meeting  of  the  legal 
voters  of  "Ward  Number  Three  in  said 
Portsmouth,  in  the  county  aforesaid, 
for  the  election  of  two  representatives 
to  represent  said  ward  in  the  general 
court  of  said  state,  was  then  and  there 
duly  holden,  at  which  said  town  meet- 
ing the  inhabitants  of  said  ward  legal- 
ly qualified  to  vote  therein  were  also 
called  on  to  give  in  their  votes  for" 
certain  officers  named.  This  does  not 
amount  to  an  allegation  that  the  meet- 
ing was  called  for  another  purpose, 'and 
that  the  voters  were  then  called  upon 
to  vote.  State  v.  Marshall,  45  N.  H. 
281. 

32.  It  is  sufficient  to  allege  that  the 
town  meeting  at  which  the  illegal  vot- 
ing is  charged  to  have  taken  place  was 
"duly  holden."  It  is  not  necessary 
to  set  forth  the  authority  by  which  it 
was  called  or  the  manner  of  calling. 
State    v.    Marshall,    45    N.    H.    281. 

An  indictment  is  sufficient  which  al- 
leges that  "the  male  inhabitants  and 
legal  voters  were  convened  according 
to  the  constitution  and  laws  of  the  state 
in  legal  town  meeting  for  the  choice 
of  town  officers."  It  is  not  necessary 
to  also  allege  the  steps  taken  to  make 
the  meeting  legal,  as  that  the  inhabi- 
tants were  dulv  summoned,  etc.  State 
V.  Bailey,  21  Me.  62. 

33.  "The  indictment  charges  when 
the  election  was  held;  what  officers 
were  then  to  be  elected;  and  that  such 
election  was  authorized  by  law.  With- 
out this  latter  averment  this  court 
knows  that  the  election  named  was 
authorized  and  required  by  the  con- 
stitution.    Any  further  or  other  aver- 
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polling  place  named  had  been  designated  as  the  voting  place,^*  and 
an  allegation  of  the  time  of  such  election  may  not  be  needfiil.^^ 

Where  the  indictment  specifies  certain  officers  to  be  voted  for,  it 
amounts  to  an  averment  that  the  election  was  held  under  the  general 
statute  applicable  to  the  election  of  such  officers.''*' 

Merely  alleging  that  the  election  was  a  corporation  election  is 
defective  since  it  might  be  a  mere  private  corporation.^^ 

Purpose.  —  The  general  rule  is  that  the  description  of  the  election 
need  not  specify'  the  purpose  of  the  election;^®  but  the  particular 
wording  of  the  statute  or  the  existence  of  several  statutes  with  differ- 
ent penalties  may  require  greater  particularity.^** 


ment  in  this  respect  was  unnecessary. 
To  say  that  defendant  voted  at  an 
election  authorized  by  law  then  and 
there  holden,  includes  the  further  idea 
that  it  was  held  by  the  proper  officers." 
State  V.  Douglass,  7  Iowa  413. 

34.  Sufficient  to  allege  that  "an 
election  was  then  and  there  held  and 
authorized  by  law  at  Prairie  Hill 
Schoolhouse,  in  voting  precinct  No. 
10."  May  V.  State,  43  Tex.  Grim.  54, 
63  S.  W.  132. 

35.  An  allegation  "at  a  meeting  of 
the  electors  of  said  town  of  North  Prov- 
idence duly  and  in  due  form  of  law 
had  and  held  for  the  choice  of  town 
officers,  state  officers,  and  a  represen- 
tative in  congress,"  sufficiently  de- 
scribes the  election.  The  time  is  fixed 
by  general  statute  of  which  the  court 
takes  notice.  State  v.  Custer,  28  K. 
I.   222,  66  Ati:  306. 

36.  An  indictment  sufficiently 
charges  that  the  vote  was  given  at  an 
election  held  under  the  act  to  regulate 
elections  which  avers  "at  an  election 
held  pursuant  to  the  statute  in  such 
case  made  and  provided,"  followed  by 
averments  of  the  officers  to  be  voted  for 
thereat.  "There  is  but  one  statute  in 
the  state  pursuant  to  which  the  elec- 
tion of  these  officers  can  be  held,  viz.: 
the  act  to  regulate  elections.  There  is, 
therefore,  in  substance  an  averment 
that  the  election  was  held  under  that 
act."  State  v.  Moore,  27  N.  J.  L. 
105. 

37.  Lane  v.  State,  39  Ohio.  St.  312. 
Nor  is  the  omission  cured  by  the  gener- 
al provision  of  the  statutes  (Rev.  St., 
§7215)  that  indictments  shall  not  be 
held  invalid  for  defects  or  imperfec- 
tions which  do  not  prejudice  defendant 
upon  the  merits;  nor  by  Eev.  St.,  §7225, 
that  in  offenses  under  the  election  stat- 
utes it  is   sufficient  to   allege  that  the 


election  was  authorized  by  law  with- 
out stating  the  names  of  the  officers 
holding  the  election  or  the  persons  vot- 
ed for,  or  the  offices  to  be  filled. 

38.  It  is  not  necessary  to  state  in 
the  indictment  what  ofllecrs  were  to  be 
voted  for  at  the  election.  State  f. 
Minnick,  15  Iowa  123. 

"Which  said  election  was  then  and 
there  held  for  the  purpose  of  electing 
various  state,  county  and  precinct  offi- 
cers of  Texas,"  is  a  sufficient  descrip- 
tion of  the  election.  The  gist  is  the 
illegal  voting.  May  r.  State,  43  Tex. 
Grim.  54,  63  S.  W.  132.  See  also  Gal- 
lagher r.  State,  10  Tex.  App.  469,  where 
"for  city  attorney  and  other  officers 
then  and  there  to  be  chosen  at  said 
election,"  was  said  to  "clearly  show 
for  what  purpose  said  election  was 
held." 

39.  The  statutory  form  in  Alabama 
reads,  "at  the  last  general  election 
held  in  this  state"  (or  the  kind  of 
election  may  be  designated  as  the  case 
may  be).  Gode,  1907,  §7161,  subsec. 
114. 

Indictment  is  objectionable  on  the 
ground  of  uncertainty  which  fails  to 
identify  the  character  of  the  election 
where  the  allegation  is  that  defendant 
"unlawfully  voted  at  a  special  elec- 
tion held  in  and  for  precinct  number 
twelve  (12)  at  Greenville  in  said  cotinty 
on  the  13th  day  of  December,  1886." 
Gandy  r.   State,  82  Ala.   61,  2   So.   465. 

The  indictment  ought  to  have  shown 
that  the  election  (general  or  special) 
was  one  for  county  or  state  officers 
or  for  what  officers  it  was  held,  in  or- 
der that  the  court  might  see,  with  that 
degree  of  certaintj^ .  which  would  en- 
able it  on  conviction  to  pronounce  the 
proper  judgment,  what  the  offense 
charged  really  was."  Carter  v.  State, 
55   Ala.   181. 
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d.  As  To  Voting.  —  In  charging  the  voting  it  is  sufficient  to  say 
"did  give  in  a  vote. "^° 

e.  Person  for  WJioni  Voted.  —  Ordinarily  it  is  not  necessary  to 
specify  for  Avhom  the  defendant  voted."  But,  of  course,  the  rule  is 
different  Avhere  the  gist  of  the  statutory  offense  is  the  voting  for  a 
particular  ofificer.^^ 

f.  Disqualification  of  Defendant.  —  Where  it  is  charged  that  de- 
fendant was  not  a  qualified  voter,  the  weight  of  opinion  is  that  the 
particular  disqualification  must  be  set  out,^^  though  there  is  authority 


40.  Voting  and  giving  a  vote  are 
precisely  synonymous  terms.  State  v. 
Moore,  27  N.  J.  L.  105.  See  also  State 
V.  Marshall,  45  N.  H.  281;  State  v. 
Custer,    28    E.    I.    222,    66    Atl.    306. 

41.  State  V.   Minnick,   15   Iowa   123. 

It  is  sufficient  to  allege  that  defend- 
ant did  "give  in  his  vote."  State  v. 
Custer,    28    E.   I.    222,    66   Atl,    306. 

So  as  to  an  indictment  for  voting 
more  than  once  at  one  balloting.  State 
V.  Gilman,  96  Me.  431,  52  Atl.  920. 
To  same  effect,  State  v.  Welch,  21  Minn. 
22. 

It  is  sufficient  to  charge  in  the  words 
of  the  statute  that  defendant  voted 
"more  than  one  time."  Wilson  v. 
State,  52  Ala.  299. 

42.  It  is  not  sufficient  to  allege  in 
the  words  of  the  statute  that  defendant 
did  "knowingly  and  feloniously  per- 
sonate and  vote  and  attempt  to  vote 
in  the  name  of  another  person,"  with- 
out also  charging  that  he  voted  for  a 
representative  in  congress.  The  rule 
that  an  offense  purely  statutory  may 
be  pleaded  in  the  words  of  the  statute 
is  subject  to  the  qualification  that  the 
accused  must  be  apprised  with  rea- 
sonable certainty  of  the  nature  of  the 
offense  charged.  He  may  have  voted 
as  charged  and  yet  only  voted  for  state 
officers.  Blitz  v.  United  States,  153 
U.  S.  308,  14  Sup.  Ct.  924,  38  L.  ed. 
725. 

Sufficiency  of  Description. — ^^Tt  is  a 
sufficient  allegation  of  the  officers  for 
whom  defendant  is  alleged  to  have 
fraudulently  voted  to  state  they  were 
"town  officers,  state  officers  and  a  rep- 
resentative in  congress,"  without  fur- 
ther specifying  that  the  town  officers 
were  those  of  the  town  wherein  the  vot- 
ing took  place;  the  state  officers  were 
those  of  this  state  and  the  representa- 
tives were  those  in  the  congress  of 
the  United  States.  State  v.  Custer,  28 
E.  I.  222,  66  Atl.  306. 
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43.  In  Gallagher  v.  State,  10  Tex. 
App.  469,  the  court  reviewing  the  de- 
cisiona  says:  "It  is  to  be  noted  that 
in  several  of  the  states  under  statutes 
similar  to  ours  ...  it  has  been 
held  unnecessary  to  aver  the  particu- 
lar disability"  (citing  cases  from  Mas- 
sachusetts, New  Hampshire  and  Iowa). 
"In  New  Jersey  and  Tennessee,  how- 
ever, it  has  been  held  that  'the  par- 
ticular disability  must  be  specified.' 
.  .  .  We  are  of  opinion  the  bet- 
ter and  safer  practice  is  to  set  out 
the  particular  disability."  See  also 
Calcoat  V.  State,  37  Tex.  Crim.  245, 
39   S.  W.   364. 

"The  presentment  is  in  the  words 
of  the  statute;  and  the  words  are  'a 
qualified  voter.'  That  is  not  a  fact 
but  a  legal  result;  .  .  .  There  are 
several  grounds  of  disqualification.  . 
.  .  Now,  for  which  of  these  causes 
was  the  defendant  disqualified?  The 
presentment  does  not  inform  him,  and 
the  cause  can  only  appear  in  the  proof, 
when  he  may  be  taken  by  surprise, 
and  be  wholly  unprepared  to  make  his 
defense,  however  just  and  valid  it  may 
be."  Pearce  v.  State,  1  Sneed  (Tenn.) 
63. 

In  State  v.  Pearis,  35  W.  Va.  320, 
13  N.  E.  1006,  the  court  suggests  that 
in  a  prosecution  of  illegal  voting,  "it 
might  be  necessary  to  state  the  pre- 
cise facts  which  disqualified  him." 

Under  California  Penal  Code,  §45, 
providing  that  "every  person  not  en- 
titled to  vote  who  fraudulently  votes 
at  any  election  ...  is  guilty  of  a 
felony,"  it  is  necessary  to  point  out 
the  particular  act  complained  of  and 
which  it  is  alleged  was  fraudulent,  and 
to  state  facts  showing  that  the  de- 
fendant was  not  qualified  to  vote.  Peo- 
ple V.  Neil,  91  Cal.  465,  27  Pac.  760. 

Where  the  alleged  disqualification  for 
voting  is  loss  of  citizenship  because  of 
desertion  from  the  United  States  army 
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that  it  is- sufficient  to  allege  in  the  words  of  the  statute  that  defendant 
voted  knowing  he  was  not  qualified  so  to  do.**  And  it  has  been  said 
that  a  distinction  may  be  drawn  between  statutes  aimed  at  voting 
with  knowledge  of  disqualification,  and  wilfully  voting  while  laboring 
under  certain  named  disabilities.*^ 

Sufficiency.  —  It  is  sufficient  to  allege  in  the  words  of  the  statute 
that  defendant  did  not  have  his  residence  and  home  in  the  town  where 
he  was  alleged  to  have  voted,*"  or  to  specify  that  the  defendant  was  a 
female  where  only  males  can  qualify.*^ 

An  allegation  that  defendant  was  disqualified  because  he  was  a 
tax  defaulter  need  not  specify  the  county  in  which  he  was  in  default.*^ 

In  charging  conviction  of  crime  as  disqualifying  it  is  not  needful 
to  specify  that  the  judgment  of  conviction  was  final.*** 


that  offense  should  be  specifically  set 
forth  in  the  indictment.  State  v.  Sy- 
monds,  57  Me.  148. 

44.  It  is  sufficient  to  allege  in  the 
■words  of  the  statute  that  defendant 
"then  and  there  not  being  a  legal 
voter  in  said  ward,  and  then  and  there 
well  knowing  himself  not  to  be  a  legal 
voter  in  said  ward,  did  then  and  there, 
at  said  election,  knowingly  and  wil- 
fully give  in  a  vote,"  etc.  State  v. 
Marshall,  45  N.  H.  281. 

45.  An  indictment  in  the  words  of 
the  statute  that  the  defendant  voted 
knowing  that  he  was  not  qualified  is 
sufficient  without  further  specification 
but  under  a  statute  providing  that  the 
person  must  wilfully  vote  while  labor- 
ing under  certain  disabilities  named 
therein,  an  indictment  must  point  out 
the  particular  disability.  State  v. 
Douglass,  7  Iowa  413. 

Compare  State  v.  Moore,  27  N.  J.  L. 
105,  where  the  court  holds  that  the 
particular  disqualification  must  be  set 
forth  under  the  general  rules  of  crim- 
inal pleading,  but  aside  from  that  states 
that  the  statute  itself  requires  a  more 
specific  charge.  "It  does  not  enact 
generally  that  if  a  person  votes,  not 
being  duly  qualified,  that  he  is  guilty 
of  a  misdemeanor.  But  the  provision 
is  that  if  a  person  laboring  under  one 
of  divers  disabilities,  some  of  which 
are  particularly  enumerated,  votes, 
knowing  of  such  disability,  he  shall  be 
deemed  guilty."  The  court  says  the 
case  is  analogous  to  the  prosecutions 
under  the  English  game  laws  v/herein 
that  the  person  charged  had  not  the 
legal  qualifications  for  killing  game 
must  traverse  every  legal  qualification. 

Alleging    disqualification     in     indict- 


ment  for   aiding,   see   infra,  V,  F,  2,  i. 

46.  The  language  of  the  statute  be- 
ing specific  and  prohibiting  every  per- 
son from  "voting  or  attempting  to 
vote  in  a  town,  ward  or  voting  dis- 
trict other  than  in  the  town,  ward  or 
voting  district  where  he  has  his  resi- 
dence and  home  at  the  time  of  his  vot- 
ing or  attempting  to  vote."  State  v. 
Custer,   28    E.   I.    222,    66    Atl.    306. 

47.  In  People  v.  Barber,  48  Hun 
198,  an  indictment  was  upheld  as  suf- 
ficiently alleging  disqualification  which 
read:  "Then  and  there  being  a  female 
and  a  person  not  duly  qualified  to  vote 
at  such  election  under  the  laws  of  the 
state  of  New  York,  then  and  there 
knowingly,  maliciously,  wilfully  and  un- 
lawfully did  offer  to  vote  and  did  vote, 
at  said  election  so  held,  as  aforesaid, 
for  the  officers  to  be  elected  as  afore- 
said, she,  the  said  Lucy  Barker,  then 
and  there  well  knowing  herself  not 
to  be  a  duly  qualified  voter  at  such 
election  and  not  to  be  duly  qualified  to 
vote  thereat." 

48.  Banyon  V.  State,  108  Ga.  49,  33 
S.  E.  845. 

49.  Disqualification  is  sufficiently 
averred  where  the  pleader  sets  forth 
that  "he,  the  said  (defendant)  not 
then  and  there  being  a  qualified  voter 
at  said  election,  for  that  he  had  been 
by  the  district  court  of  Dallas  coun- 
ty, state  of  Texas,  convicted  in  said 
cou-rt  of  the  crime  of  burglary,  and 
by  said  court  sentenced  to  the  state 
penitentiary  for  the  term  of  two 
years."  The  statute  and  constitution 
disqualify  "all  persons  convicted  of 
any  felony."  (Rev.  St.,  act  1687, 
Const.,  art.  VI,  subdiv.  4,  §1.)  Galla- 
gher V.  State,  10  Tex.  App.  469. 
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g.  False  Personation.  —  If  the  offense  be  described  therein  with 
sufficient  particularity,^"  it  is  sufficient  to  charge  false  personation 
in  the  language  of  the  statute,^^  but  the  exact  statutory  terms  need 
not  be  used.^-  It  is  not  necessary  in  alleging  an  attempt  so  to  vote 
to  set  out  that  the  person  whose  name  was  used  was  a  voter,^^ 

It  is  not  duplicitous  to  charge  conjunctively  in  the  same  count  voting 
on  a  name  not  one 's  own  and  voting  on  the  name  of  any  other  person.^* 

h.  Double  Voting.  —  Wliere  the  charge  is  the  unlawful  casting  of 
more  than  one  ballot  the  indictment  need  not  negative  the  usual  statu- 
tory requirement  that  only  one  ballot  shall  be  used/^     Where  one  is 


50.  Police  court  information  is  in- 
sufficient which  alleges  that  defendant 
did  wrongfully,  etc.,  "violate  section 
41k  of  the  Penal  Code  of  the  state 
of  New  York,  as  amended,  in  that  he 
did,  at  the  charter  election  being  held 
in  and  for  said  city  of  Albany,  that 
day  vote  at  a  polling  place  of  the  first 
district  of  the  eighth  ward  of  said 
city,  under  the  name  of  Michael  Fin- 
nerty  of  866  Broadway,  without  being 
qualified  therefor."  At  the  time  of 
the  alleged  offense  there  were  eighteen 
subdivisions  of  §41k  of  the  Penal  Code 
and  many  of  them  specified  several  dis- 
tinct and  separate  crimes.  The  re- 
mainder of  the  information  after  the 
general  charge  of  violating  said  §41  k 
is  an  attempt  to  charge  a  violation  of 
the  fifth  subdivision  of  the  section  but 
is  a  mere  allegation  in  the  words  of 
the  subdivision  without  the  statement 
of  the  acts  done  which  constitute  the 
offense.  People  v.  Pillion,  78  Huu  74, 
29    N.   Y.   Supp.    267. 

51.  State  V.  Doe,  150  Mo.  App.  185, 
129  S.  W.  713. 

Illinois  Criminal  Code,  §408  (Hurd's 
Eev.  St.,  1901),  provides:  "Every  in- 
dictment shall  be  deemed  sufficiently 
technical  and  correct  which  states  the 
offense  in  the  terms  and  language  of 
the  statutes  creating  the  off'ense,  or  so 
plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury." 
An  indictment  charging  that  one  false- 
ly personated  another  and  voted  in  his 
name  is  to  charge  not  a  legal  result, 
but  a  fact  capable  of  being  "easily 
understood"  by  everybody.  Brennan 
V.    People,    113   111.    App.    361. 

In  State  v.  Lockbaum,  38  Conn.  400, 
the  court  follows  the  rule  laid  down  in 
Whiting  r.  State,  14  Conn.  4S7,  that 
the  defendant  must  show  that  he  falls 
within   some   of  the   exceptions  to   the 
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rule  that  a  statutory  crime  may  be  al- 
leged in  the  words  of  the  statute.  In 
other  words,  the  defendant  must  show 
that  omitted  averments  were  necessary 
to  insure  a  fair  trial  or  reasonable 
protection  against  further  prosecution. 
Tested  by  these  rules  an  information 
was  sufficient  which  described  the  of- 
fense as  "fraudulently  did  vote  .  .  . 
by  assuming  the  name  of  Christopher 
Schnurr  which  was  then  on  the  regis- 
try list  of  electors  of  the  town  of  New 
Haven,  then  being  used  in  said  elec- 
tors' meeting,"  and  in  another  count 
recited  "did  attempt  fraudulently  to 
vote  by  assuming  the  name  of  another 
person  which  was  on  the  last  prepared 
registry  list  of  electors  of  said  town 
of  New  Haven  and  prepared  for  said 
election,  and  which  was  not  fiis  own 
name."  It  was  not  necessary  to  al- 
lege that  the  election  was  legally  held; 
that  the  offense  was  committed  in  a 
voting  district  where  under  the  statute 
and  constitution  there  could  be  but  one 
meeting  in  the  town;  that  the  registry 
lists  were  properly  prepared  or  that 
the  offense  was  committed  between  the 
hours  specified  for  holding  the  election. 

52.  Using  "ballot,"  instead  of  the 
term  "ballot  paper"  as  stated  in  the 
statute,  is  immaterial  in  an  indictment 
for  false  personating.  State  v.  Timothy, 
147  Mo.  532,  49  S.  W.  499. 

53.  It  is  not  necessary  to  "set  forth 
in  minute  detail  everything  that  a  per- 
son attempting  to  vote  should  do,  or  the 
acts  constituting  an  attempt,  as  ev- 
ery voter  or  person  who  attempts  to 
vote  knows  what  the  statute  means." 
State  V.  Fielder,  210  Mo.  188,  109  S.  W. 
580. 

54.  State  v.  Fielder,  210  Mo.  188, 
109  S.  W.  580. 

55.  State  v.  Boyington,  56  Me.  512. 
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charged  with  voting  at  more  than  one  precinet,  a  failure  to  set  forth 
two  precincts  is  fatal  to  the  indictment  f^'  and  it  is  necessary  under 
the  wording  of  some  statutes  to  set  out  the  order  in  which  the  defend- 
ant voted.'^^ 

A  complaint  is  fatally  defective  which  charges  the  first  voting  to 
have  been  wilful  and  fraudulent  and  the  second  to  have  been  illegal.^^ 

i.  Aiding  and  Abetting.  —  It  is  not  necessary  in  an  indictment 
for  procuring  illegal  voting  to  set  out  in  detail  the  acts  by  which  the 
person  was  procured  to  vote  or  to  offer  to  vote.^"  The  rule  applies 
that  the  acts  may  be  alleged  conjunctively  where  the  statute  enumer- 
ates them  disjunctively.*'" 

As  great  particularity  will  not  be  required  in  setting  out  the  dis- 
qualification of  the  person  who  was  procured  to  vote  as  would  be  in 
an  indictment  against  that  person  for  illegal  voting.*'^ 


56.  In  State  v.  Helderle,  203  Mo. 
574,  102  S.  W.  558,  an  information  was 
held  insufficient  where  the  voter  was 
charged  with  acts  in  one  precinct  and 
on  charging  similar  acts  in  a  second 
precinct  the  description  of  the  first  pre- 
cinct was  given.  The  court  says: 
"There  is  an  entire  absence  of  any  al- 
legation in  this  information  that  he 
applied  for  or  received  a  ballot  or 
voted  at  the  polling  place  of  the  sec- 
ond precinct  of  the  eighth  ward.  It 
may  be  said  this  is  a  clerical  mistake, 
yet  that  it  is  fatal  to  the  sufficiency  of 
this  information  is  too  plain  for  further 
argument." 

Under  a  statute  providing  that  "if 
any  person,  in  any  election,  shall  fraud- 
ulently vote,  not  being  qualified,  or 
having  voted  in  one  town,  or  ward,  or 
district,  he  shall  be  fined,"  etc.,  the 
offense  is  not  merely  double  voting  but 
voting  in  two  different  places  at  the 
same  election;  so  the  indictment  must 
name  the  respective  places  and  de- 
scribe them  as  towns,  or  wards,  or  dis- 
tricts as  the  case  may  be.  State  v. 
Fitzpatrick,  4  K.  I.  269. 

57.  A  mere  general  count  charging 
the  defendant  with  having  voted  twice 
at  the  same  election  in  two  dift'erent 
named  towns  would  not  be  sufficient. 
State   v.   Fitzpatrick,   4   R.   I.   269. 

58.  In  State  r.  Custer,  28  R.  I.  228, 
66  Atl.  309,  a  complaint  was  held  bad 
for  duplicity  as  charging  two  offenses 
which  charged  that  defendant  did 
"having  then  and  there  at  said  meet- 
ing, on  said  day  in  said  North  Provi- 
dence already  voted  for  persons  to 
serve  in  said  offices,  wilfully  and  fraud- 
ulently   having    so    votedj    retire,    cor- 


ruptly return  to  the  place  of  voting 
and  surreptitiously  again  so  vote 
against  the  statute,"  etc. 

59.  United  States  r.  Doherty,  25 
Fed.  28;  People  v.  Gagliardi,  111  N.  Y. 
Supp.   395. 

So,  an  indictment  is  sufficient  which 
alleges  that  the  defendant  "did  then 
and  there  procure  certain  persons  to 
vote  more  than  once"  and  "did  then 
and  there  counsel  certain  persons  to 
vote  more  than  once,  and  in  places 
where  they  had  no  legal  right  to  vote." 
It  was  urged  that  the  acts  which  con- 
stituted the  procuring  and  counseling 
must  be  set  forth.  United  Slates  v. 
White,  28  Fed.  Cas.  No.  16,674,  dis- 
tinguishing United  States  v.  Cruick- 
shank,  92  U.  S.  542,  23  L.  ed.  588.  See 
the  title   "Civil  Rights." 

60.  So  it  is  proper  to  allege  defend- 
ant did  "procure,  aid,  assist  and  ad- 
vise the  said "  to  vote  illegally; 

the  words  of  the  statute  being  "Any 
person  who  procures,  aids,  assists,  com- 
mands, or  advises,"  etc.  People  v. 
Gagliardi,  111  N.  Y.  Supp.  395, 

61.  In  an  indictment  for  abetting 
in  voting  persons  not  entitled  to  vote 
it  is  not  necessary  to  set  forth  the 
particular  disqualification  of  such  per- 
sons. "The  allegation  is  a  mere  nega- 
tive. A  few  persons  are  entitled  to 
vote  at  a  given  place  and  time.  The 
rest  of  the  world  are  not.  It  seems  an 
excess  of  formality  to  require  a  more 
detailed  denial  of  the  specific  marks 
which  constitute  a  qualification  to  vote. 
They  are  all  denied  by  the  phrase  'not 
entitled  to  vote.'  However,  it  may  be 
in  an  indictment  for  unlawful  voting 
(and  the   reasoning  in  People  v.  Neil, 
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An  indictment  is  not  defective  merely  because  it  fails  to  allege 
specifically  that  the  city  in  which  the  illegal  voting  for  congressmen 
was  aided  was  in  the  congressional  district  named  therein.*'^ 

Where  the  crime  is  alleged  to  have  been  committed  at  a  primary- 
election  the  indictment  must  allege  facts  showing  that  the  political 
party  holding  the  primary  was  one  within  the  protection  of  the 
statute.**^ 

3.  Variance.  —  Assuming  that  the  order  in  which  defendant  voted 
was  immaterial,  having  been  alleged,  it  must  be  proved  as  laid.*** 

4.  Instructions.  —  No  special  cautionary  instructions  are  necessary 
as  to  the  credibility  of  persons  entitled  to  an  award  on  conviction.^'* 
As  in  other  cases,  the  instructions  must  embody  all  the  elements  of 
the  crime.*^** 

5.  Province  of  Court  or  Jury.  —  Whether  defendant  wilfully 
voted  in  a  wrong  precinct  or  honestly  believed  his  residence  was  therein 
is  a  question  for  the  jury,*^^  as  is  the  question  whether  folding  ballots 


91  Cal.  465,  469;  State  v.  Moore,  3 
Butcher  106,  110,  and  the  old  prece- 
dents on  the  game  laws  there  cited,  does 
not  seem  to  us  convincing),  we  are  not 
prepared  to  make  so  strict  a  require- 
ment in  an  indictment  for  abetting." 
Com.  V.  Sogers,  181  Mass.  184,  63  N. 
E.  421. 

62.  An  indictment  sufficiently  de- 
scribes the  place  where  the  illegal  vot- 
ing was  aided,  which  reads:  "At  Bos- 
ton, in  said  district  of  Massachusetts, 
at  an  election  for  a  representative  in 
the  congress  of  said  United  States  for 
the  fourth  congressional  district  of  the 
commonwealth  of  Massachusetts  insti- 
tuted and  held  in  said  Boston,  on  said 
fourth  day  of  November,  in  accord- 
ance with  the  laws  of  said  common- 
wealth, and  with  the  laws  of  the  said 
United  States."  This  is  a  sufficient 
averment  that  the  election  was  held 
in  the  fourth  congressional  district 
which  is  a  part  of  Boston.  United 
States  V.  Doherty,  25  Fed.  28. 

63.  An  averment  for  procuring  il- 
legal voting  at  a  primary  election  is 
uncertain  and  equivocal  which  de- 
scribes the  primary  as  held  by  "a 
certain  political  party  of  this  state,  to 
wit,  the  democratic  party."  It  should 
go  further  and  "define  the  political 
party  in  the  language  of  the  statute 
as  one  which  had,  at  an  election  for 
members  of  the  general  assembly  next 
preceding  the  holding  of  the  primary, 
polled  for  members  to  the  general  as- 
sembly at  least  5  per  cent,  of  the  whole 
number  of  votes  cast  in  the  district  in 


which  and  for  which  the  nominations 
were  made."  State  v.  Nugent,  77  N. 
J.  L.   157,  71  Atl.  481. 

64.  State  v.  Fitzpatriek,  4  B.  I.  269. 

65.  State  v.  Anslinger,  171  Mo.  600, 
71   S.  W.  1041. 

66.  An  instruction  properly  charged 
on  defendant's  right  to  vote  which 
read:  "And  that  the  defendant  at  the 
time  he  offered  and  cast  said  ballot 
(if  you  find  from  the  evidence  that  he 
did  offer  and  cast  said  ballot)  then  and 
there  knew  that  he  was  not  voting  in 
his  own  name,  and  had  no  lawful  right 
to  offer  and  cast  said  ballot  and  vote." 
State  V.  Whalen,  234  Mo.  539,  137  S. 
W.   881. 

One  Impersonated  an  "Elector." 
It  is  the  duty  of  the  court  to  advise 
the  jury  what  is  meant  by  that  term. 
State  V.  Hardelein,  169  Mo.  579,  70 
S.  W.  130. 

Harmless  Error. — Defendant  cannot 
complain  of  an  instruction  which  re- 
quired the  jury  to  find  that  he  voted 
in  a  name  not  his  own  though  there 
was  no  testimony  that  he  gave  any 
name  when  he  voted,  since  it  matters 
not  whether  he  gave  any  name  nor  in 
whose  name  he  voted.  The  crime  was 
complete  when  he  voted  having  no 
right  so  to  do.  State  v.  "Whalen,  234 
Mo.  539,  137  S.  W.  881. 

67.  '"'The  court  directed  a  verdict 
of  acquittal.  The  .case  should  have 
gone  to  the  jury.  Proof  that  the  ac- 
cused cast  his  ballot  in  a  ward  other 
than  that  of  his  residence  made  out  a 
prima  facie  case  for  conviction.    He  was 
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together    was    accidental    or    was    done    with    design    to    defraud.^^ 
6.     Punishment.  —  A    statute   prescribing   a   different   penalty    for 
illegal  voting  in  a  city    from    that    prescribed    by    general   laws    for 
illegal  voting  elsewhere  is  unconstitutional."® 

G.  Neglect  and  Malconduct  of  Election  Officers.  —  1.  Choice 
of  Remedies.  —  Election  officers  guilty  of  dereliction  of  duty  may  be 
prosecuted  under  statutes  aimed  at  public  officers  generally,  instead 
of  under  the  statute  particularly  applicable  to  election  officers.''" 

2.  Jurisdiction.  —  The  state  courts  have  jurisdiction  of  Ihe  offense 
of  destroying  ballot  boxes  and  ballots  notwithstanding  that  congress- 
men are  voted  for.^^ 

3.  Joinder  of  Parties.  —  Election  judges  and  election  clerks  should 
not  be  joined  in  the  same  indictment  where  they  have  several  duties 
to  perform.^- 

4.  Indictment.  — ■■  a.  Neglecting  Duty  Generally.  —  The  particular 
acts  constituting  the  neglect  of  duty  must  be  set  forth;"  but  it  is 
not  necessary  to  specifically  allege  that  the  act  complained  of  was  a 
violation  of  duty  where  the  act  plainly  constitutes  misfeasance.^* 


in  possession  of  all  the  facts,  and  is 
presumed  to  have  known  the  law.  The 
only  issue  for  submission  involved  a 
finding  as  to  the  condition  of  his  mind, 
whether  in  what  he  did  he  acted  wil- 
fully, and  as  bearing  thereon  his  evi- 
dence that  he  supposed  his  residence 
was  in  the  First  Ward  and  the  advice 
of  the  attorneys  was  admissible,  but 
not  conclusive."  State  v.  Savre,  129 
Iowa  122,  105  N.  W,  387. 

68.  Steinwer  v.  State,  5  Sneed 
(Tenn.)    586, 

69.  State  v.  Anslinger,  171  Mo.  600, 
71  S.  W.  1041. 

70.  Though  there  is  a  statute  pro- 
viding a  penalty  upon  any  election  of- 
ficer for  neglect  of  duty,  the  severer 
penalty  for  negligent  omission  by  any 
public  officer  to  make  an  election  re- 
turn can  be  imposed  upon  such  judge 
in  a  prosecution  therefor.  Com.  v. 
Scott,  38  Pa.   Super.  303. 

71.  It  was  claimed  the  federal 
courts  had  exclusive  jurisdiction.  Ma- 
son V.  State,  55  Ark.  529,  18  S.  W. 
827,  following  In  re  Green,  134  U.  S. 
377,  10  Sup.  Ct.  586,  33  L.  ed.  951; 
Ex  parte  Siebold,  100  U.  S.  371,  25 
L.  ed.  717.  See  also  In  re  Coy,  127 
U.  S.  731,  8  Sup.  Ct.  1263,  32  L.  ed. 
274,    31    Fed.    794. 

72.  United  States  v.  Davis,  33  Fed. 
621,  under  U.  S.  Eev.  St.,  §5515. 

73.  "Were  then  and  there  wilfully 
guilty   of   neglect    of     their     aforesaid 


duty  and  did  then  and  there  neglect 
to  truly  and  properly  count  the  bal- 
lots cast  at  the  said  election  in  said 
precinct,"  is  insufficient.  There  should 
be  allegations  of  how  or  in  what  man- 
ner; whether  count  was  falsified  and 
how;  whether  vote  was  reduced  or  ex- 
aggerated, etc.  State  v.  Gassard,  103 
Mo.  App.  143,  77  S.  W.  473. 

Form  of  Indictment  for  Wilful  Fraud. 
The  following  form  was  approved  in 
State  V.  Woodruff,  68  N.  J.  L.  89,  52 
Atl.  294,  though  the  indictment  was 
quashed  because  the  law  did  not  apply 
to  the  particular  election  described: 
"Did  then  and  there  commit  wilful 
fraud  in  the  discharge  of  his  duties 
as  aforesaid  by  then  and  there  falsely 
counting  the  ballots  cast  at  the  pri- 
mary meeting  and  election  aforesaid 
in  that  the  said  J.  E.  W.  unlawfully 
and  fraudulently  did  falsely  count 
divers  ballots  the  number  of  which  is 
to  the  grand  jurors  unknown,  having 
infolded  other  ballots,  he,  the  said 
J.  E.  W.  then  and  there  well  know- 
ing that  the  ballots  aforesaid  were  not 
then  and  there  lawful  ballots,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided." 

74.  Charging  in  distinct  terms  that 
defendant  knowingly  and  wilfully  re- 
ceived a  certain  person 's  vote  know- 
ing that  he  was  not  a  resident  of  or 
registered  in  the  voting  precinct  plain- 
ly  alleges    a    violation    of    defendant's 
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■  The  rule  of  criminal  pleading  that  the  indictment  may  charge  con- 
junctively that  which  the  statute  enumerates  disjunctively  is  fol- 
lowed ;'^^  but  it  is  duplieitous  to  charge  in  one  count,  receiving  illegal 
ballots,  presenting  illegal  ballots,  and  destroying  and  changing  legal 
baUots.^« 

b.  Joinder  of  Counts.  —  It  is  proper  to  join  in  separate  counts 
wilful  violation  of  law,  wilful  neglect  of  duty  and  wilful  commission 
of  fraud.^'^  Counts  charging  fraudulent  acts  regarding  different  can- 
didates for  the  same  office  may  be  joined/* 

c.  Form.  —  It  is  proper  to  conclude  '^contra  formam  the  statute 
of  the  United  States"  in  an  indictment  under  the  federal  statute  for 
neglect  of  duties  by  state  election  officials  conducting  an  election 
where  congressmen  are  voted  for.^^ 

d.  Allegations  as  to  the  Election.  —  Wliere  the  acts  complained 
of  were  alleged  to  have  taken  place  at  a  town  meeting,  there  must 
be  allegations  that  such  meeting  was  duly  and  legally  warned.*'"^ 

e.  Allegations  of  Qualification  and  Appointment.  —  Allegations 
showing  when  and  by  whom  defendant  was  appointed  are  not  neces- 
sary.*^    But  where  the  offense  charged  was  failure  to  permit  other 


duty  as  an  officer  of  election.     United 
States  V.  Doherty,  25  Fed.  28. 

But  compare  Com.  i>  Anderson 
(Ky.),  152  S.  W.  552,  where  an  indict- 
ment was  held  fatally  defective  which 
did  not  charge  defendant's  certifica- 
tion of  a  result,  out  of  which  the  prose- 
cution grew,  "was  done  in  pursuance 
of  a  duty  imposed,  and  the  exercise 
of  a  power  conferred  upon  him,  by  a 
resolution  of  the  democratic  state  cen- 
tral committee."  Under  the  statutes 
involved  this  was  omitting  a  necessary 
element  of  the  offense  charged. 

75.  People  v.  Clarke,  105  Mich.  169, 
62  N.  W.  1117. 

It  is  not  duplieitous  to  charge  that 
defendants  did  "unlawfully  and  know- 
ingly receive,  and  sanction  the  recep- 
tion of"  a  vote  of  a  disqualified  per- 
son.    Byrne  f.  State,  12  Wis.  519. 

76.  In  State  v.  Brown  (Miss.),  28 
So.  752,  an  indictment  was  held  to 
be  duplieitous  as  charging  three  dis- 
tinct crimes,  which  recited  "unlaw- 
fully, feloniously  and  knowingly  did 
put  in  the  ballot  box,  and  unlawfully, 
knowingly  and  feloniously  present  to 
be  put  in  the  ballot  box,  certain  bal- 
lots not  given  by  the  legal  voters  in 
such  election,  and  then  and  there  did 
unlawfully  and  feloniously  and  design- 
edly destroy  and  change  certain  bal- 
lots given  him  by  the  qualified  electors 
in  said  election,"  etc. 

Vol.  VIII 


77.  The  New  York  Penal  Code,  §41a, 
groups  these  three  crimes  together. 
AVihile  there  is  some  difficulty  in  dis- 
tinguishing between  these  various  of- 
fenses the  matter  comes  clearly  within 
Code  Civ.  Proc,  §279,  which  provides: 
"Where  the  acts  complained  of  may 
constitute  different  crimes  such  differ- 
ent crimes  may  be  charged  in  separate 
counts."  People  t>.  M'Kane,  80  Hun 
322,  30  N.  Y.  Supp.  95,  judgment  af- 
firmed, 143  N.  Y.  455,  38  N.  E.  955. 

78.  The  indictment  pertained  to  the 
conduct  of  the  defendant  at  the  same 
time  and  place,  of  the  same  nature 
and  in  the  same  matter  of  counting 
votes  for  the  same  office.  State  V. 
Cole,  156  N.  C.  618,  72  S.  E.  221. 

79.  The  state  officers  and  laws  on 
the  subject  of  election  of  members  of 
congress  having  been  adopted  by  the 
United  States  become  pro  tanto  officers 
and  laws  of  congress.  United  States 
V.  Bader,  16  Fed.  116. 

80.  State  v.  Dee,  83  Vt.  462,  76  Atl. 
151. 

81.  An  indictment  is  sufficient  which 
alleges:  "Officers  of  election  were  ap- 
pointed under  and  in  accordance  with 
these  laws,  to  serve  as  such  in  the 
thirty-eighth  precinct  of  the  twelfth 
ward,  and  that  the  said  (defendant) 
was  duly  so  appointed  to  serve  as  clerk 
of  election  in  said  precinct."  This  is 
sufficient  without  setting  out  when  and 
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officers  to  act  with  him,  the  qualification  of  such  others  must  be 
alleged.**^  It  need  not  be  stated  that  defendant  was  sworn.*^  It  is 
not  necessary  to  charge  that  defendant  was  a  state  or  county  officer.^* 

It  is  unnecessary  to  aver  specifically  that  the  duties  he  was  charged 
with  violating  devolved  upon  him  by  virtue  of  his  office.*^ 

f.  Allegations  of  Intent.  —  Wliere  the  statute  makes  the  intent 
an  element  of  the  offense,  it  is,  of  course,  necessary  to  set  the  same 
forth  in  appropriate  language;^''  but  where  the  gist  of  the  offense 


by  whom  he  was  appointed.  Further 
statement  of  the  facts  relating  to  de- 
fendant's appointment  would  give  him 
no  fuller  information  that  the  accusa- 
tion was  for  a  crime  committed  as  an 
officer  of  election.  Com.  v.  Drewry, 
126  Ky.  183,  103  S.  W.  266.  To  same 
effect.  Com.  v.  Brown,  123  Ky.  15,  93 
S.  W.  605. 

An  indictment  against  defendants 
for  neglect  of  their  duty  to  return  and 
file  poll-books  with  the  clerk  of  the 
circuit  court  which  alleges  that  de- 
fendants "were  then  and  there  the 
judges  of  said  election"  is  sufficient 
without  any  further  specification  that 
they  "were  made  or  became  judges 
of  said  election."  The  one  necessarily 
implies  the  other.  State  v.  Randies,  7 
Humph.    (Tenn.)    9. 

82.  The  statute  read  "shall  be  guil- 
ty of  any  wilful  neglect  of  such  duty 
or  of  any  corrupt  conduct  in  the  execu- 
tion of  the  same."  The  indictment 
charged  the  judge  "then  and  there 
with  threats,  opprobrious  language  and 
menaces,  did  unlawfully,  corruptly  and 
wilfully  prevent"  certain  named  per- 
sons from  qualifying  and  acting  as 
judges  and  entering  upon  the  perform- 
ance of  their  duties  they  having  been 
appointed  to  act  with  defendant  as 
judges  of  the  election  and  that  de- 
fendant "in  the  discharge  of  the 
functions  of  his  said  office  did  unlaw- 
fully, wilfully  and  corruptly  select  and 
appoint"  others.  This  was  held  insuffi- 
cient because  it  did  not  clearly  aver 
that  the  parties  named  as  having  been 
prevented  from  action  were  in  fact 
qualified  so  to  act.  It  averred  a  pre- 
vious appointment  but  not  qualifica- 
tions to  act  on  the  date  in  question. 
The  indictment  is  also  bad  for  failure 
to  sufficiently  allege  corrupt  motive  on 
defendant's  part.  Boyd  v.  Com.,  77  Va. 
52. 

83.  Com.  V.  Hafer,  22  Pa.  Super. 
107.  See  also  State  v.  Cole,  156  N.  C. 
618,   72   S.  E.  221. 


84.  "The  bill  alleges  that  he  was 
manager  of  the  election,  and  his  duties 
under  the  statute  make  him  an  officer." 
State  V.  Cole,  156  N.  C.  618,  72.  S.  E. 
221. 

85.  It  having  been  sufficiently  al- 
leged that  he  was  a  manager  of  the 
election  the  duties  imposed  by  statute 
attach  to  his  office.  State  v.  Cole,  156 
N.  C.  618,  72  S.  E.  221. 

86.  Where  the  statute  expressly  pro- 
vides that  no  officer  shall  be  liable 
"by  reason  of  his  official  acts,  or  neg- 
lects, unless  the  same  shall  be  unreason- 
able, corrupt  or  wilfully  oppressive," 
those  words  are  necessary  in  an  in- 
dictment for  receiving  the  vote  of  a 
person  whose  name  was  not  on  the 
registry  list.  State  v.  Small,  10  Me. 
109. 

"Under  the  federal  statute  if  any 
person  shall  'knowingly'  do  any  un- 
authorized act  he  subjects  himself  to 
the  penalty  denounced.  The  statute  of 
the  state  makes  the  'wilful'  suppres- 
sion of  any  'election  return'  a  crim- 
inal offense.  .  .  .  Construing  the 
two  statutes,  federal  and  state,  in  con- 
junction, the  words  'knowingly  and 
wilfully'  in  my  opinion  are  necessary 
to  be  alleged  in  order  to  make  out 
the  offense;  and  these  are  not  supplied 
by  the  words  of  the  pleader,  'unlaw- 
fully, fraudulently,  and  corruptly  and 
feloniously'  suppressed  the  return  of 
ballots  cast."  United  States  i;.  Kelsey, 
42  Fed.  882. 

As  to  how  far  intent  is  an  ingredient 
of  the  offenses  under  the  statute,  see 
United  States  v.  Jackson,  25  Fed.  548. 
Where  the  indictment  charges  that 
the  officers  "with  intent  to  affect  the 
election  or  result  thereof,"  failed  to 
appoint  suitable  persons  to  fill  a  va- 
cancy on  the  board,  it  is  not  neces- 
sary to  allege  specifically  that  this 
was  done  "fraudulently."  United 
States  V.  Caruthers,  15  Fed.  309. 
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is  the  refusal  to  perform  duties,  it  is  not  necessary  to  allege  that  the 
refusal  Avas  wilful  and  malicious.®^ 

g.  Allegations  as  to  Candidate  Affected.  —  Where  the  indictment 
is  under  a  statute  having  reference  only  to  the  election  of  congress- 
men, there  must  be  direct  allegations  that  the  acts  complained  of 
either  did,  or  might,  affect  the  election  of  a  congressman.*^ 

h.  Refusal  To  Receive  Vote.  —  In  an  indictment  for  refusing  to 
swear  in  a  vote  it  is  sufficient  to  allege  that  the  person  desiring  to 
be  so  sworn  in  was  a  qualified  voter  without  specifically  alleging 
that  he  was  registered ;^^  but  a  mere  allegation  that  the  party  "stated 
he  was  qualified"  is  not  sufficient.^" 

i.  Fraudulently  Receiving  Votes.  —  Where  judges  are  charged  with 
receiving  the  vote  of  a  person  known  to  them  to  be  disqualified,  it  is 
not  necessary  to  negative  that  such  person  swore  in  his  vote.**^ 

j.  Fraudulently  Calling  and  Counting  Votes.  —  In  an  indict- 
ment for  fraudulently  counting  and  calling  votes,  it  is  not  necessary 
to  allege  the  qualifications  of  voters  whose  votes  were  so  called.^- 

k.  Changing,  Destroying  or  Mutilating  Ballots.  — An  indictment  for 
altering  a  ballot  should  set  forth  the  mode  and  means  of  the  alleged 
change,  where  the  statute  is  aimed  at  intent  to  deprive  the  voter  of 
his  choice,'*^  but  the  names  of  the  voters  whose  ballots  were  so  changed 
need  not  be  alleged."*  Having  alleged  the  acts  to  have  been  com- 
mitted while  defendant  was  an  officer,  it  is  not  necessary  to  specifically 
aver  that  he  had  control  of  the  ballots.^^ 


87.  United  States  v.  Vigil,  7  N.  M. 
296,   34  Pac.   530. 

88.  "Receiving  a  certain  ballot  for 
a  representative  in  congress"  coupled 
with  appropriate  allegations  that  such 
ballot  was  illegal  and  known  by  the 
judge  to  be  so,  charges  such  an  of- 
fense. But  counts  are  not  sufficient 
which  merely  state  a  ballot  was  re- 
ceived "at  a  lawful  election  .  .  . 
for  representative  in  the  fiftieth  con- 
gress," or  that  "a  lawful  election  was 
held,"  leaving  it  to  inference  that  the 
ballot  was  actually  cast  for  congress- 
man. It  was  in  evidence  that  both 
congressmen  and  state  officers  were 
voted  for  at  the  election  and  on  the 
same  ballot.  "There  should  be  .  .  . 
a  distinct,  direct,  and  affirmative  al- 
legation that  the  defendant  did  receive 
a  ballot  on  which  was  the  name  of  a 
congressman."  The  statute  (§5514) 
making  the  production  of  the  ballot  a 
prima  facie  case  when  a  congressman 's 
name  is  on  it,  is  a  rule  of  evidence 
only  and  cannot  be  used  to  aid  the 
pleading.  Nor  is  the  statute  of  jeo- 
fails (Eev.  St.  §1025)  available  to  cure 
the  defect.  United  States  v.  Morris- 
sey,  32  Fed.  147. 
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89.  An  indictment  for  neglect  of 
duty  in  refusing  to  administer  an  oath 
to  voter  desiring  to  swear  in  his  vote 
is  sufficient  which  alleges  that  the 
voter  was  "a  duly  qualified  elector  of 
the  said  city  and  county"  is  sufficient 
without  further  averments  as  to  the 
registration  of  such  voter.  The  words 
imply  that  he  had  all  the  necessary 
qualifications  including  registration  and 
the  averment  being  merely  introduc- 
tory to  the  offense  charged  is  matter 
of  inducement  and  need  not  be  charged 
with  the  same  minuteness  as  the 
main  charge.  People  v.  Burns,  75  Cal. 
627,  17  Pac.  646! 

90.  People  v.  Wattles,  13  Mich.  446. 

91.  If  the  voter  took  such  oath  that 
was  a  matter  of  defense  which  need 
not  be  pleaded  any  more  than  other 
defenses  need  be  anticipated.  Byrne 
V.  State,  12  Wis.  519. 

92.  State  v.  Cole,  156  N.  C.  618,  72 
S.  E.  221, 

93. 
367. 

94. 
367. 

95.     Com.    V. 
125  S.  W.  1083. 


Hunter  v.  People,  52  111.  App. 
Binger  v.  People,  21  111.  App. 
Goulet,    137    Ky.    464, 


ELECTIONS 


163 


An  indictment  for  destroying  ballots  need  not  set  forth  the  particular 
means  of  destruction  employed,'"' 

1.  Charging  Illegal  Marking  of  Ballots.  —  In  charging  the  marking 
of  ballots  of  voters  who  should  have  marked  same  themselves,  the 
allegations  must  clearly  show  that  the  persons  whose  ballots  were  so 
marked  were  not  within  the  exceptions  of  the  statute  permitting  the 
ballots  to  be  marked.**^ 

m.  Charging  Improper  Certification  and  False  Returns.  —  Certify- 
ing to  an  improper  election  certificate  may  be  charged  in  the  language 
of  the  statute.^*  It  is  not  necessary  to  set  out  the  exact  wording  of  a 
false  certificate,''''  nor  of  one  which  has  been  altered.^ 

It  is  not  duplicitous  to  charge  in  one  count  the  making  and  being 
concerned  in  the  making  of  false  returns,^  or  confederating  together 


96.  State  v.  Mundy,  2  Marv.  (Del.) 
429,   43    Atl.    260. 

97.  United  States  v.  Dwyer,  56  Fed. 
464. 

Indictment  Held  Sufficient. — An  in- 
dictment read  "did  then  and  there  un- 
lawfully and  wilfully  perform  his  duty 
as  judge  of  election  in  such  a  way  as 
to  hinder  the  objects  of  the  election 
law,  by  marking  and  stamping  the 
ballots  of  divers  electors  at  said  elec- 
tion in  said  precinct  whose  names  are 
unknown  to  the  grand  jury,  in  the 
presence  of  the  voters  and  of  the  other 
election  officers  at  said  precinct;  and 
none  of  the  said  electors  was  then  and 
there  blind,  and  did  not  so  declare  on 
oath,  and  none  of  said  electors  was  so 
physically  disabled  as  to  be  unable  to 
mark  his  ballot,  and  did  not  so  de- 
clare on  oath."  This  was  sufficient  as 
following  substantially  the  words  of 
the  statutes  and  being  (under  Crim. 
Code  Prac,  §122,  subsec.  2).  "A 
statement  of  the  acts  constitut- 
ing the  offense  in  ordinary  and  con- 
cise language  and  in  such  a  manner  as 
to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 
and  with  such  a  degree  of  certainty  as 
to  enable  the  court  to  pronounce  judg- 
ment on  conviction,  according  to  the 
right  of  the  case."  Com.  v.  Kaufman, 
126  Ky.  624,  104  S.  W.  740;  Com.  v. 
Lazarus,  31  Ky.  L.  Eep.  997,  104  S.  W. 
743. 

98.  Com.  V.  Drewry,  -126  Ky.  183, 
103  S.  W.  266,  construing  Ky.  St.  1903, 
§1585,   a. 

Words  as  Broad  as  Statute. — The 
statutory  offense  is  general  in  its  terms 
being  the  making  of  "a  false  return 
of     the     election,"       The     indictment 


charged  "making  a  false  return  of 
the  number  of  ballots  cast  at  said 
election."  This  is  an  element  of  the 
return  but  not  co-extensive  with  the 
return  itself.  The  same  objection  ap- 
plies to  an  allegation  charging  defend- 
ant did  "falsify  the  certificate  of  the 
number  of  ballots  cast  at  said  elec- 
tion," and  that  he  "altered"  the  said 
certificate  and  that  he  permitted  per- 
sons unknown  to  alter  the  certificate. 
State  V.  Conway,  2  Marv.  (Del.)  453, 
43  Atl.  253. 

Using  Word  "Feloniously." — In  Mis- 
souri making  a  false  return  being  a 
felony,  the  acts  complained  of  must  be 
charged  as  having  been  "feloniously" 
done,  it  being  the  settled  law  of  this 
state  that  all  felonies  must  be  so 
charged.  State  v.  Buchfelder,  231  Mo. 
55,  132  S.  W.  229;  State  v.  McGrath, 
228  Mo.  413,  128  S.  W.  966. 

99.  "Did  then  and  there  wilfully 
and  unlawfully  publish  a  false  certifi- 
cate of  the  result  of  said  election  by 
then  and  there  making  a  false  return 
to  the  Board  of  Canvass  of  New 
Castle  county  of  the  number  of  votes 
given  at  said  election,"  etc.,  is  suffi- 
cient. The  exact  wording  of  the  false 
certificate  need  not  be  given  as  in  in- 
dictments for  publishing  obscene  mat- 
ter. State  V.  Clark,  2  Marv.  (Del.) 
456,  43  Atl.  254. 

1.  Did  "wilfully,  fraudulently  and 
unlawfully  make  an  alteration  in  said 
certificate  of  election  by  then  and  there 
changing  the  number  of  votes  given  at 
said  election,"  is  sufficient.  State  v. 
Clark,  2  Marv.   (Del.)   456,  43  Atl.  254. 

2,  "Did  then  and  there  unlawfully, 
wilfully  and  fraudulently  make  false 
returns,   and  was  then  and  there  con- 
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or  conspiring  to  sign  and  certify  as  true,  returns  known  to  be  false.^ 

5.  Variance.  —  A  slight  variance  between  the  certificate  copied  in 
the  indictment,  and  the  one  offered  in  evidence,  is  immaterial/ 

6.  Question  for  Jury.  —  The  good  faith  of  an  official  in  not  fur- 
nishing proper  ballots  is  for  the  jury.^ 

H.  Actions  for  Penalties.**  —  The  procedure  for  enforcing  the 
various  penalties  provided  by  the  statutes  is  for  the  most  part  outside 
the  scope  of  this  article.^ 

Where  the  action  is  for  permitting  double  voting,  it  is  not  necessary 
to  set  forth  the  names  of  the  candidates  voted  for.^  It  is  not  necessary 
to  allege  specifically  a  malicious  purpose  where  the  acts  complained 
of  are  clearly  contrary  to  the  statute.^ 

Where  the  gist  of  the  offense  is  the  showing  of  partiality  by  the 
officer  conducting  the  election,  as  against  a  general  demurrer  it  is 
sufficient  to  allege  the  words  of  the  statute  with  a  general  specification 
of  the  act  complained  of." 


cerned  in  the  fraudulent  making  of 
false  returns,"  charges  specifically  a 
single  offense.  Com.  v.  Hafer,  22  Pa. 
Super.   107. 

3.  An  indictment  is  not  bad  for 
duplicity  which  charges  in  substance 
that  defendants  confederated  and  con- 
spired together  to  sign,  certify  and  at- 
test as  true  and  genuine  the  tally  lists 
and  returns  in  a  certain  election  pre- 
cinct, and  did  knowingly  act  in  viola- 
tion of  the  laws  relating  to  elections 
by  signing,  certifying,  and  attesting 
as  true  and  correct  tally  lists  and  re- 
turns, knowing  the  returns  so  signed 
and  certified  to  be  false  and  untrue 
in  certain  specified  particulars.  Only 
one  offense  is  charged  in  substance, 
that  of  adding  to  the  vote  of  one  can- 
didate and  subtracting  from  the  vote 
of  another.  The  allegation  of  confed- 
erating and  conspiring  is  not  the  state- 
ment of  a  substantive  offense.  A  com- 
pleted felony  was  charged  in  which  the 
precedent  acts  of  conspiracy  were 
merged.  The  rule  that  when  several 
acts  together  constitute  one  offense 
they  may  be  alleged  in  a  single  count, 
applies.  People  v.  Eagan,  116  Gal.  287, 
48  Pac.  120. 

4.  The  offense  charged  being  the 
making  of  a  false  or  improper  cer- 
tificate of  election,  a  variance  between 
the  certificate  copied  in  the  indictment 
and  the  one  offered  in  evidence  is  im- 
material where  there  were  more  than 
100  persons  voted  for  and  questions 
voted  for,  and  the  only  discrepancies 
were  the  failure  to  show  one  vote  for 
a  certain  candidate  and  the  placing  of 
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a  figure  "2"  where  it  should  have 
been  "3."  Com.  v.  Brown,  123  Ky. 
15,  93   S.   W.   605. 

5.  Com.  V.  Combs,  120  Ky.  368,  86 
S.   W.   697. 

6.  See  generally  the  title  "Civil 
Rights." 

7.  See  the  title  "Fines,  Penalties 
and  Forfeitures." 

8.  In  Kirkpatrick  v.  Stewart,  19 
Ark.  695,  which  was  an  action  for  a 
penalty,  it  was  held  sufficient  to  al- 
lege that  defendant  permitted  double 
voting  "intentionally,  wrongfully,  and 
from  motives  of  partiality"  and  con- 
trary to  the  form  of  the  statute,  with- 
out specifically  alleging  for  what  per- 
son  or   persons   the   votes   were    cast. 

9.  In  debt  for  a  penalty  for  neglect 
of  duty  and  misbehavior  in  appointing 
one  under  age  as  a  clerk  of  election 
it  is  sufficient  to  charge  same  was 
done  "knowingly,  wilfully,  wrongfully 
and  contrary  to  the  form  of  the  stat- 
ute," etc.,  without  specifically  alleg- 
ing it  was  done  "maliciously  or  cor- 
ruptly." Kirkpatrick  V.  Stewart,  19 
Ark.   695. 

In  debt  for  a  penalty  for  miscon- 
duct it  is  sufficient  to  allege  that  de- 
fendant "intentionally,  wrongfully  and 
contrary  to  the  statute"  opened  a  bal- 
lot box  and  counted  the  ballots  be- 
fore the  polls  closed.  The  words  of 
the  statute  were  "manifest  misbe- 
havior." The  act  complained  of  was 
directly  contrary  to  the  clear  express 
directions  of  the  election  law.  Kirk- 
patrick V.  Stewart,  19  Ark.  695. 

10.  The    declaration     after    setting 
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out  the  facts  of  the  election  and  de- 
fendant's official  position  recited  that 
defendant  did  interfere  and  show  par- 
tiality in  favor  of  other  candidates 
"by  advising  and  urging  persons  to 
vote  against  him,  and  by  refusing  to 
receive  votes  of  persons  known  to  be 
favorable  to  him  though  duly  qualified, 
and  urging  their  right  to  be  heard  in 


the  said  election,  and  to  have  their 
votes  received  and  recorded  in  his  fa- 
vor." The  first  part  of  the  declara- 
tion is  sufficient  as  against  a  general 
demurrer.  The  latter  part  perhaps 
wants  "some  ingredients  to  render  it 
complete."  Sims  v.  Alderson,  8  Leigh 
(Va.)   479. 
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CROSS-EEFERENCES: 


Adjoining  Landowners ; 
Death  by  Wrongful  Act ; 
Eminent  Domain; 
Master  and  Servant; 
Municipal  Corporations ; 


Negligence ; 
Nuisance ; 
Railroads ; 
Street  Railroads; 
Telegraphs  and  Telephones. 


SCOPE  OF  ARTICLE.  —  This  article  includes  matters  of  practice 
applicable  to  actions  for  injuries  to  persons  or  property,  arising  from 
the  negligent  use  or  control  of  generated  currents  of  electricity  and 
the  statutory  crime  of  stealing  current,  or  interfering  with  electrical 
apparatus. 

I.  DEFINING  DEGREE  OF  CARE.  —  The  courts  uniformly  hold 
that  manufacturers,  storers  and  users  of  electricity  are  not  absolute 
insurers  against  injuries  arising  therefrom,^  but  it  has  been  said  that 


1.  HI.— Rowe  V.  Taylorville  Elect. 
Co.,  213  111.  318,  72  N.  E.  711.  Okla. 
Shawnee  Light  &  P.  Co.  v.  Sears,  21 
Okla.  13,  95  Pac.  449.  Va.— Norfolk 
E.  &  L.  Co.  V.  Spratley,  103  Va.  379, 
49  S.  E.  502. 

The  doctrine  res  ipsa  loquitur  must 
not  be  carried  to  that  extent.  Penne- 
baker  v.  San  Joaquin  Light  &  P.  Co., 
158  Cal.  579,  112  Pac.  459. 

See  New  Omaha  Thomson-Houston 
Elect.  Light  Co.  v.  Anderson,  73  Neb. 
84,  102  N.  W.  89,  and  Trouton  v.  New 
Omaha  Thomson-Houston  Elect.  Light 
Co.,  77  Neb.  821,  110  N.  W.  569,  for 
cases  showing  that  company  is  not  an 
insurer  as  against  firemen  coming  on 
property  to  subdue  a  fire. 

Company  Furnishing  to  Another  Com- 
pany.— One  company  furnishing  elec- 
tricity to  another  company  is  not  liable 


for  injuries  growing  out  o£  negligent 
use  of  such  by  second  company.  Fiek- 
eisen  v.  Wheeling  Elec.  Co.,  67  W.  Va. 
335,  67  S.  E.  788. 

Liability  for  Maintaining  Nuisance. 
That  the  company  may  be  liable  ab- 
solutely for  damages  on  the  theory  that 
it  is  maintaining  a  nuisance  where  it 
has  no  authority  to  string  wires  in  pub- 
lic highway.  Jacksonville  Ice  Sc  Elec. 
Co.  V.  Moses  (Tex.  Civ.  App.),  134 
S.  W.  379.     See  the  title  "Nuisance." 

Liability  for  Electrolysis. — As  to  duty 
and .  care  required  of  street  railway 
company  to  prevent  escape  of  current 
and  injury  of  property  by  electrolysis, 
see  Dayton  v.  City  Eailway  Co.,  26 
Ohio  C.  C.  736,  9  Am.  Elec.  Cas.  267. 
See  also  National  Telephone  Co.  v. 
Baker,  L.  E.  (1893)  2  Ch.  186;  Eastern 
&  South  African  Telegraph  Co.  v.  Cape 
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on  principle  they  should  be.^  Though  such  terms  as  ''very  great 
care, "3  "high  degree  of  care,"^  "very  high  degree  of  care,"^  "highest 
degree   of   care,'"^   "very   highest   degree   of   care,"'   "greatest   dili- 


Town  Tramways  Companies,  L.  E. 
(1902)  A.  C.  381.  And  see  the  title 
"Nuisance." 

2.  "The  owner  of  a  ferocious  tiger 
is  bound  to  confine  it,  and  when  it  es- 
capes and  kills  he  is  responsible.  The 
high  electric  current  is  more  deadly 
than  any  tiger.  It  kills  by  a  touch, 
and  its  presence  is  only  discovered  when 
the  mischief  has  been  done,  so  that 
those  who  generate  such  currents  ought 
on  principle  to  be  made  insurers  against 
damages  thereby  done.  The  authorities 
do  not  go  this  far,  however."  In- 
dianapolis L.  &  H.  Co.  V.  Dolby  (Ind.), 
92  N.  E.  739. 

3.  "Au  electrical  company  using  a 
dangerous  power  is  required  to  use  very 
great  care  and  diligence  to  avoid  dan- 
ger." Thomas  v.  Electrical  Co.,  54  W. 
Va.  395,  46  S.  E.  217.  See  also  Thorn- 
burg  V.  City  &  E.  G.  E.  Co.,  65  W.  Va. 
379  64  S.  E.  358;  Eunyan  r.  Kanawha 
Water  &  L.  Co.,  68  W.  Va.  609,  71  S.  E. 
259;  Snyder  v.  Wheeling  Elec.  Co.,  43 
W.  Va.  661,  28  S.  E.  733. 

4.  They  are  to  be  held  to  "a  high 
degree  of  care  in  the  construction  and 
maintenance  of  the  dangerous  appli- 
ances employed  by  them."  Norfolk  R. 
&   L.   Co.   V.  Spratley,   103   Va.   379,   49 

5  E.  502.  See  also  Eichmond  &  P. 
Elec.  E.  Co.  V.  Eubin,  102  Va.  809,  47 
S.  E.  834. 

"A  high  degree  of  watchfulness  for 
the  prevention  of  accidents  is  impressed 
upon  persons  handling  electric  cur- 
rents." Lomoe  v.  Superior  Water  Light 

6  P.  Co.,  147  Wis.  5,  132  N.  W.  623; 
Wilbert  v.  Sheboygan,  etc.  Co.,  129 
Wis.  1,  106  N.  W.  1058;  Nagle  v.  Hake, 
123  Wis.  256,  101  N.  W.  409. 

5.  "Owing  to  the  very  dangerous 
nature  of  electricity  and  the  serious 
and  often  fatal  consequence  of  negli- 
gent default  in  its  control  and  use,  the 
law  imposes  a  very  high  degree  of  care 
upon  companies  who  manufacture  and 
furnish  it."  Turner  v.  Southern  Pow- 
er Co.,  154  N.  C.  131,  69  S.  E.  767. 
See  also  Houston  v.  Durham  Tract.  Co., 
155  N.  C.  4,  71  S.  E.  21;  Haynes  v. 
Ealeigh  Gas  Co.,  114  K  C.  203,  19  S.  E. 
344. 

6.  Shawnee  Light  &  P.  Co.  v.  Sears, 
21  Okla.  13,  95  Pac.  449. 
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"The  law  on  this  subject  has  been 
announced  after  the  most  careful  con- 
sideration, in  a  number  of  recent  de- 
cisions to  the  effect  that  it  is  the  duty 
of  the  dangerous  agency  to  exercise  the 
highest  degree  of  care  in  maintaining 
electrically  charged  wires."  Daven- 
port V.  King  Elec.  Co.  (Mo.),  145  S.  W. 
454.  See  also  Clark  v.  St.  Louis  & 
S.  E.  Co.,  234  Mo.  396,  137  S.  W.  583. 
"To  the  strictest  rule  of  care  and 
attention  in  its  use;  to  the  highest  de- 
gree of  care  and  attention  exercised  by 
men  in  the  management  of  their  af- 
fairs." Leavenworth  Coal  Co.  v.  Eatch- 
ford,  5  Kan.  App.  150,  48  Pac.  927. 

"The  highest  degree  of  care  practic- 
able to  avoid  injuries."  Younie  v. 
Blachfort  Light  &  P.  Co.,  15  Idaho  56, 
96  Pac.   193. 

"The  highest  known  care  and  skill 
to  make  them  (the  wires)  as  free  from 
danger  as  is  practicable."  Bowling 
Green  Gas  Light  Co.  v.  Dean's  Exr., 
142  Ky.  678,  134  S.  W.  1115.  See  also 
Mangan's  Admr.  v.  Louisville  Elec. 
Light  Co.,  122  Ky.  476,  91  S.  W.  703, 
6  L.  E.  A.  (N.  S.)  459;  McLaughlin  V. 
Louisville  Elec.  Light  Co.,  100  Ky.  173, 
37  S.  W.  851. 

Rule  Where  Degrees  of  Negligence 
Not  Recognized.— Even  in  those  courts 
which  "do  not  recognize  any  degrees 
of  negligence,"  the  rule  that  the  busi- 
ness must  be  conducted  with  the  high- 
est degree  of  care  is  recognized.  Den- 
ver Elec.  Co.  V.  Simpson,  21  Colo.  371, 
4  Pac.  499. 

7.  Corporations,  private  or  munici- 
pal, engaged  in  the  business  of  trans- 
mitting electricity  along  highways  are 
charged  with  the  very  highest  degree 
of  care  for  the  safety  of  persons  law- 
fully using  the  highway.  Potera  V. 
City  of  Brookhaven,  95  Miss.  774,  49 
So.  617.  See  also  Temple  v.  McComb 
City  Elec.  Light  Co.,  89  Miss.  1,  42  So. 
874. 

"Because  of  the  danger  of  electricity, 
companies  furnishing  it  are  held  to  the 
very  highest  degree  of  care  practic- 
able to  avoid  injury  to  anyone  who 
may  be  lawfully  in  proximity  to  their 
wires."  Weir  v.  Haverford  Elec.  Light 
Co.,  221  Pa.  611,  70  Atl.  874;  Alex- 
ander V.  Nanticoke  Light  Co.,  209  Pa. 
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gence,"^  and  "care  proportionate  to  the  danger,""  are  frequently 
used  in  defining  the  care  required,  the  true  rule  seems  to  be  that 
one  is  held  to  that  degree  of  care  which  an  ordinarily  prudent  man 
would  use  when  dealing  with  similarly  dangerous  agencies." 


571,  58  Atl.  1068;  Daltry  v.  Media  Elec. 
Light  Co.,  208  Pa.  403,  57  Atl.  833; 
Fitzgerald  v.  Edison  Ilium.  Co.,  200  Pa. 
540,   50   Atl.   161. 

"Defendant  employing  in  its  busi- 
ness an  agency  as  deadly  and  danger- 
ous as  electricity  is  held  to  exercise 
the  utmost  degree  of  care  in  the  con- 
struction, maintenance,  inspection  and 
repair  of  its  wires  so  as  to  keep  them 
harmless  at  places  where  persons  are 
liable  to  come  in  contact  with  them." 
Gentzkow  r.  Portland  R.  Co.,  54  Ore. 
114,  102  Pac.  614,  following  Perham  v. 
Portland  Gen.  Elec.  Co.,  33  Ore.  451, 
54  Pac.  14.  See  also  Chaperon  v.  Port- 
land Elec.  Co.,  41  Ore.  39,  67  Pac.  928. 

8.  The  use  of  electricity  "is  gov- 
erned by  the  law  of  negligence,  not  by 
the   principles   of   insurance    of    safety. 

In  this  respect  it  is  an  excep- 
tion to  the  general  rule  of  insurance  of 
safet}''  applied  to  similarly  dangerous 
instrumentalities.  The  persons  employ- 
ing so  terribly  dangerous  a  force  can 
exonerate  themselves,  however,  only  by 
showing  the  exercise  of  greatest  dili- 
gence.'.' Musolf  V.  Duluth  Edison  Elec. 
Co.,  108  Minn.  369,  122  N.  W.  499.  See 
also  Gilbert  v.  Duluth  General  Elec.  Co., 
93  Minn.  99,  100  N.  W.  653. 

9.  Cumberland  Tel.  &  Tele.  Co.  v. 
Kranz   (Ind.),  95  N.  E.  371. 

Care  "commensurate  with  the  dan- 
ger incident  to  its  use."  Hausler  v. 
Commonwealth  Elec.  Co.,  240  111.  201, 
88  N.  E.  561;  Eowe  v.  Taylorville  Elec. 
Co.,  213  111.  318,  72  N.  E.  711;  Common- 
wealth  Elec.  Co.  v.  Melville,  210  111. 
70,  70  N.  E.  1052;  Alton  R.  &  Ilium. 
Co.  V.  Foulds,  190  III.  367,  60  K  E. 
537,  aiJirminq  81  111.  App.  322;  Hoppe 
i>.  City  of  Winona,  113  Minn.  252,  129 
N.  W.   577. 

Analogy  to  Steam,  Dynamite,  Etc. 
In  Marsh  v.  Lake  Shore  Elec.  R.  Co., 
28  Ohio  C.  C.  9,  the  court  holds  that 
electricity  is  not  to  be  classed  with 
dynamite  and  other  such  agencies 
"which  are  at  all  times,  in  all  places, 
and  under  all  circumstances  danger- 
ous," but  rather  with  steam  and  like 
agencies  "of  such  common  and  recog- 
nized use  in  modern  civilization  that 
their  use  or  keeping  is  sanctioned  by 


law  and  necessary  in  many  departments 
of  industry."  Those  who -store  or  use 
electricity  are  not  insurers  but  are 
held  to  care  commensurate  with  its 
deadly  qualities. 

But  in  W'arren  V.  City  Electric  E. 
Co.,  141  Mich.  298,  104  N.  W.  613,  it 
was  said  that  electricity  is  to  be  classed 
with  gunpowder,  dynamite,  and  other 
treacherous  and  destructive  agents,  of 
whose  dangerous  qualities  we  may  take 
judicial  notice,  as  well  as  of  the  fact 
that  society  recognizes  them  and  acts 
accordingly. 

"The  rule  as  to  the  degree  of  care 
in  the  use  of  electricity  is  the  same 
as  in  the  use  of  steam  and  other  agen- 
cies—the care  must  be  proportionate  to 
the  danger."  Parsons  v.  Charleston 
Consol.,  etc.  Elec.  Co.,  69  S.  C.  305,  48 
S.  E.  284,  quoted  with  approval  in 
Lundy  v.  Southern  Bell  Tel.  &  Tele. 
Co.   (S.  C),  72  S.  E.  558. 

10.  Care  "reasonably  consistent  with 
the  performance  of  its  functions." 
Knowlton  r.  Des  Moines  Edison  Elec. 
L.   Co.,   117  Iowa  451,  90   N.  W.   818. 

The  defendant  employing  such  a  dan- 
gerous servant  "is  properly  held  to  a 
correspondingly  high  degree  of  care  in 
its  use."  O'Donnell  r.  Boston  Elev. 
R.  Co.,  205  Mass.  200,  90  N.   E.  977. 

"We  find  it  unnecessary  to  say  as 
some  courts  have  said  that  the  use  of 
electricity  imposes  the  duty  of  the 
greatest  possible  care.  The  circuit 
judge  did  not  so  charge,  but  contented 
himself  with  saying  that  the  duty 
requisite  was  such  as  ordinarily  care- 
ful and  prudent  persons  would,  exer- 
cise in  dealing  with  electricity  under 
similar  circumstances.  This  was  suffi- 
ciently favorable  to  defendant  although 
it  involved  the  idea,  before  expressed, 
that  the  nature  of  the  hazard  is  an 
element  in  determining  the  question." 
Warren  v.  City  Electric  R.  Co.,  141 
Mich.  298.  104  N.  W.  613. 

In  erecting  its  wires  and  maintaining 
them  afterward  it  was  the  duty  of  ap- 
pellant to  employ  such  means  and  to 
take  such  precautions  to  guard  against 
injury  those  using  the  highway  as  the 
dangerous  nature  of  its  agency  would 
render  reasonably  necessary    and    pru- 
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II.  PARTIES.  —  A.  Joinder.  —  Where  the  injury  occurs  through 
the  concurrent  negligence  of  two  or  more  parties,  both  may  be  joined 
in  the  same  complaint  notwithstanding  the  fact  that  neither  party 
had  control  over  the  wires  of  the  other  party.  This  rule  is  applied 
to  electric  light  and  telephone  companies/^  and  to  electric  traction 
companies  and  telephone  companies/-  and  to  municipal  corporations 
and  those  occupying  its  streets/^  especially  when  the  municipality 


dent.  Jacksonville  Ice  &  Elec.  Co.  v. 
Moses  (Tex.  Civ.  App.),  134  S.  W.  379; 
San  Antonio  Gas  &  Elec.  Co.  v.  Bad- 
ders,  46  Tex.  Civ.  App.  559,  103  S.  W. 
229;  Citizens'  Tel.  Co.  v.  Thomas,  45 
Tex.  Civ.  App.  20,  99  S.  W.  879. 

So  Braun  i>.  Buffalo  Gen.  Elec.  Co., 
200  N.  Y.  484,  94  N.  E.  206,  giving  an 
extended  review  of  the  decisions  in 
the  various  states,  says:  "While  the 
convenience  of  electric  and  telephone ' 
wires  is  obvious  and  their  maintenance 
should  not  be  hindered  with  excessive 
liabilities,  still  it  seems  clear  that  a 
company  maintaining  dangerous  wires 
should  not  be  relieved  on  the  ground  of 
expense  from  the  affirmative  duty  of 
exercising  a  reasonable  degree  of  care 
to  maintain  proper  insulation  and  there- 
by prevent  accidents  reasonably  to  be 
apprehended  to  those  lawfully  coming 
in  the  neighborhood." 

In  Anderson  v.  Seattle-Tacoma,  etc. 
E.  Co.,  36  Wash.  387,  78  Pac.  1013,  the 
court  in  discussing  a  case  arising  from 
injuries  by  a  "third-rail"  says:  "If 
modern  transportation  methods  involve 
the  use  of  such  concealed,  unprotected, 
dangerous  and  deadly  devices  where 
persons  of  common  experience  may  be 
expected  to  come  in  contact  with  them, 
we  believe  those  who  use  them  should 
not  escape  liability  unless  they  exer- 
cise such  a  degree  of  care  to  warn  and 
protect  those  who  are  injured  as  the 
circumstances  and  surroundings  reason- 
ably require." 

"Whoever  uses  a  highly  destructive 
agency  is  held  to  a  correspondingly 
high  degree  of  care.  Care  in  this  sense 
means  more  than  mere  mechanical  skill. 
It  includes  circumspection  and  foresight 
with  regard  to  reasonablj^  probable  con- 
tingencies."  Anderson  v.  Jersey  City 
Elec.  Light  Co.,  63  N.  J.  L.  387,  43 
Atl.  654.  See  also  Brooks  v.  Consoli- 
dated Gas  Co.,  70  N.  J.  L.  211,  57  Atl. 
396,  affirming  53  Atl.  296. 

11.  Electric  light  company  and  tele- 
phone    company     were     jointly     liable 
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where  the  electric  company  through 
negligent  use  of  an  unsafe  pole  per- 
mitted its  wires  to  sag  and  come  in 
contact  with  the  telephone  wires.  The 
situation  and  proximity  of  the  wires 
was  known  to  both  parties  but  neither 
had  taken  any  steps  to  prevent  the 
wires  from  coming  in  contact.  Economy 
Light  &  Power  Co.  t\  Hiller,  203  111. 
518,  68  N.  E.  72,  affirming  106  111. 
App.  306.  See  also  Presley  v.  Kinlock- 
Bloomington  Tel.  Co.,  158  111.  App.  220; 
Drown  V.  New  England  Tel.  &  Tele. 
Co.,  80  Yt.  1,  66  Atl.  801.  See  the  title 
"Joinder  of  Parties." 

12.  Telephone  company  and  street 
car  company  held  jointly  liable  where 
the  former  strung  a  wire  nearer  the 
trolley  wire  than  permitted  by  ordi- 
nance, and  the  same  was  knocked  down 
and  across  the  trolley  by  the  street 
car  company,  thus  transforming  the 
telephone  wire  into  a  live  wire.  South- 
western Tel.  &  Tele.  Co.  v.  Mj'ane,  86 
Ark.  548,  111  S.  W.  987.  See  also  City 
Elec.  St.^E.  Co.  V.  Conery,  61  Ark.  381, 
33   S.  W.  426. 

Where  an  electric  road  maintaitis  no 
guard  wires  as  it  is  bound  to  do  and 
an  injury  occurs  through  the  breaking 
of  a  telephone  wire,  both  companies 
are  jointly  liable  and  may  be  joined 
in  a  complaint  which  charges  in  effect 
that  they  suffered  the  wire  of  the  one, 
after  falling,  to  be  and  remain  across 
and  in  contact  with  that  of  the  other, 
causing  the  injury.  Ala. — McKay  & 
Rock  V.  Southern  Bell  Tele.  Co.,  Ill 
Ala.  337,  19  So.  695.  Ga.— See  also 
Eining  v.  Georgia  E.  &  E.  Co.,  133  Ga. 
458,  66  S.  E.  237;  Western  Union  Tel. 
Co.  V.  Griffith,  111  Ga.  551,  36  S.  E. 
859,  104  Ga.  56,  30  S.  E.  420.  Ohio. 
North  Amherst  H.  Tele.  Co.  V.  Jack- 
son, 26  Ohio  C.  C.  89. 

13.  City  and  electric  light  company 
may  be  joined  in  one  action  where  elec- 
tric wire  breaks,  falls  in  street  and  is 
permitted  to  lie  there  three  weeks. 
Kansas  City  V.  File,  60  Kan.  157,  55 
Pac.  877. 
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itself  owns  some  of  the  wires  involved.^*  As  in  other  cases  the  plaintiff 
is  not  bound  to  join  the  tort  feasors,^^ 

B.  Eight  To  Sue  Municipality.  —  Municipal  corporations  operat- 
ing municipal  plants  are  liable  for  injuries  arising  therefrom  as  other 
corporations.^" 

III.  PLEADINGS.  —  A.  Declaration  or  Complaint,  —  1.  Gen- 
eral Rules.  —  Facts  must  be  alleged  and  not  merely  legal  conclusions.^^ 
The  necessary  primary  facts  must  be  stated,  but  not  those  which  are 
merely  incidental.^^    A  mere  "lumping  clause"  without  specifications 


14.  Telephone  company  and  munici- 
pality may  be  sued  jointly  where  they 
have  negligently  strung  their  wires  in 
too  close  proximity.  Staunton  Mut. 
Tele.  Co.  v.  Buchanan,  108  Va.  810,  62 
S.  E.  928. 

A  municipality,  its  contractor  who  is 
erecting  a  municipal  electric  light 
plant,  and  a  telephone  company  may 
all  be  joined  where  it  is  claimed  thp 
electric  wires  were  strung  and  left 
remaining  without  proper  insulation, 
and  the  telephone  company,  of  which 
decedent  was  the  employe,  negligently 
plant  properly.  So  evidence  may  be  giv. 
electric  wire.  Cumberland  Tel.  &  Tele. 
Co.  V.  Ware's  Admx.,  115  Ky.  581,  74 
S.  W.  289.  See  also  East  Tennessee 
Tel.  Co.  V.  Carmine,  28  Ky.  L.  Eep. 
479,  93  S.  W.  903. 

15.  Mangan  v.  Hudson  Eiver  Tel. 
Co.,  50  Misc.  388,  100  N.  Y.  Supp.  539; 
Staunton  Mut.  Tel.  Co.  v.  Buchanan, 
106  Va.  810,  62  S.  E.  928. 

16.  That  a  municipal  corporation 
operating  a  public  lighting  system  "is 
answerable  ex  delicto  for  any  direct  in- 
vasion of  the  rights  of  third  persons," 
such  not  being  within  the  doctrine  of 
immunity  in  matters  purely  govern- 
mental, see  Aiken  v.  City  of  Columbus, 
167  Ind.  139,  78  N.  E.  659.  See  also 
Mass. — Dickinson  r.  Boston,  188  Mass. 
595,  75  N.  E.  68.  Mich.— Ilodgins  v. 
Bay  City,  156  Mich.  687,  121  N.  W. 
274.  N.  C— Fisher  v.  New  Bern,  140 
N.  C.  506,  53  S.  E.  342. 

Where  a  city  had  permitted  high 
power  wires  to  be  placed  on  a  bridge 
maintained  by  it  as  a  toll  bridge  and 
a  painter  hired  by  the  city's  contractor 
to  paint  the  bridge  was  killed  by  such 
wires,  the  court  after  a  review  of  the 
authorities  says:  "Whether  the  bridge 
and  its  maintenance  be  construed  as  a 
private  enterprise  entered  upon  by  spe- 
cial legislative  authority,  or  as  a  quasi 
public  highway,  it  is  clear  that  the  gov- 
ernmental functions  of  the  city  are  in 


no  way  involved  therein."  Hoppe  v. 
City  of  Winona,  113  Minn.  252,  129 
N.  W.  577. 

Municipalities  are  not  excepted  from 
the  rules  as  to  negligent  use  of  elec- 
trical appliances  or  agencies^  and  the 
mere  fact  that  the  wire  which  causes 
the  injury  is  used  or  supervised  under 
the  police  power  of  the  citj-  does  not 
excuse  negligence  in  such  case.  Her- 
ron  V.  Pittsburg,  204  Pa.  509,  54  Atl. 
311. 

See  the  title  "Municipal  Corpora- 
tions. ' ' 

17.  A  declaration  is  defective  which 
fails  to  allege  that  any  one  or  more  of 
the  defendants  possessed,  owned,  used, 
operated,  or  maintained  the  wire  which 
caused  the  accident,  or  that  said  wire 
contained  any  particular  defects  or  was 
in  any  way  negligently  strung,  badly 
insulated,  or  improperly  attached  to  the 
poles  by  defendants  or  any  of  them; 
or  that  defendants  had  any  actual  or 
constructive  notice  of  any  defects  or 
dangers  connected  with  this  wire.  The 
only  averment  along  these  lines  was 
that  it  was  "the  duty  of  said  defend- 
ants not  to  suffer  any  wire  strung  to 
said  telephone  poles  above  said  electric 
wires  to  fall  across  said  electric  wires 
and  sag  down,"  etc.  This  was  merely 
stating  a  legal  conclusion.  O 'Donnell 
V.  Kavanaugh,  158  111.  App.  599.  See 
generally  the  titles  "Conclusions  of 
Law;"   "Declaration  and  Complaint." 

18.  A  declaration  is  sufficient  under 
this  rule  which  alleges  that  it  was  de- 
fendant's duty  to  see  "that  the  wires 
were  at  all  times  safely  secured,"  and 
then  continues  "yet  the  defendant  care- 
lessly and  negligently  suffered  one  of 
its  wires  at  the  corner  of  Market  and 
Sixteenth  streets  to  be  so  insufficiently 
secured  that  it  came  down  and  lay  on 
the  street,"  concluding  with  allegations 
as  to  the  injury.  Snyder  v.  Wheeling 
Elec.  Co.,,  43  W.  Va.  661,  28  S.  E. 
733. 
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as  to  the  particular  manner  in  which  defendant  was  negligent  is  not 
sufficient.^^  However,  if  the  pleader  cannot  be  specific  he  may  state 
the  negligence  generally,  but  in  such  terms  that  the  defendant  may 
know  what  he  is  to  answer.-^     Allegations  by  way  of  inducement 


An  allegation  "that  the  defendant 
negligently  and  carelessly  failed  at  said 
time  to  disconnect  the  wires  in  said 
alley  so  as  to  prevent  them  becoming 
a  menace  to  the  lives  of  the  firemen 
and  plaintiff's  intestate,"  is  not  an 
allegation  of  negligence  in  failing  to 
turn  off  the  electric  current  though 
having  knowledge  of  intestate's  danger- 
ous position,  but  is  at  most  an  allega- 
tion that  defendant's  servants  present 
at  the  fire  where  the  accident  occurred 
failed  to  cut  or  otherwise  disconnect 
the  wires  leading  into  the  alley.  New 
Omaha  Thomson-Houston  Elec.  Light 
Co.  V.  Anderson,  73  Neb.  84,  102  N.  W. 
89. 

Defect  Cured  by  Verdict.— An  allega- 
tion that  defendant  negligently  "per- 
mitted the  said  plant,  wires  and  other 
conductors  of  said  electric  current  and 
appurtenances  used  in  furnishing  light 
to  plaintiff  and  plaintiff's  intestate,  to 
become  and  remain  out  of  repair  and 
without  sufficient  insulation,  or  that 
the  said  electric  current  escaped  there- 
from and  became  grounded,  and  liable 
to  be  communicated  to  persons  using 
said  lamps,"  while  defective  without 
allegations  showing  how  the  current 
through  defendant's  negligence  was 
communicated,  as  that  the  defendants 
had  failed  to  properly  insulate  the  pri- 
mary and  secondary  wires  at  or  near 
the  transformer,  is  a  defect  cured  by 
the  verdict  where  evidence  of  such  in- 
sulated condition  has  been  given  and 
no  claim  of  variance  made  below.  Al- 
ton E.  &  Ilium.  Co.  V.  Foulds,  190  111. 
367,  60  N.  E.  537,  affirming  judgment  81 
111.  App.  322. 

19,  "That  it  was  the  duty  of  said 
company  in  so  furnishing  said  elec- 
tricity at  all  times  to  have  and  main- 
tain a  safe  plant,  machinery,  poles, 
wires,  conduits,  converter  boxes,  ground- 
ing devices,  transformers,  ground  de- 
tectors, lamps,  sockets,  insulators,  and 
other  appliances  for  the  safe  and  proper 
generation,.storing,  and  distribution  of 
electricity  throughout  the  said  city  of 
Eeno  and  to  the  said  premises  of  the 
said  Monroe,  and  also  to  inspect  and 
examine  the  same  from  time  to  time, 
and  at  all  times  to  maintain  and  keep 
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the  same  in  good  repair  and  in  good 
and  safe  condition,  so  that  the  said 
Monroe  and  his  family  and  the  oc- 
cupants of  his  house,  and  each  and  all 
persons  lawfully  in  and  about  the 
same  might  safely  use  the  said  elec- 
tricity upon  said  premises  without  dan- 
ger of  damage,  injury  or  death  to  them 
or  to  either  or  any  of  them."  This 
is  held  to  be  too  general  but  may 
be  treated  as  surplusage.  If  the  plaint- 
iff deems  it  material  the  clause  may  be 
amended  by  inserting  the  particular 
breach  under  each  duty  specified.  Whit- 
ten  V.  Nevada  Power,  L.  &  W.  Co., 
132  Fed.  782,  approving  the  complaint 
in  Peers  v.  Nevada  Power,  L.  &  W. 
Co.,  119  Fed.  400,  wherein  the  specifica- 
tion was  that  defendant  in  a  careless, 
reckless  and  negligent  manner  main- 
tained "electric  wires  and  conducted 
electricity  upon  and  through  said  wires 
across  said  street,  and  the  said  wires 
were  at  the  said  times  and  place  of  in- 
sufficient caliber,  capacity,  material,  in- 
sulation, height  above  ground,  attach- 
ment, support  and  general  construction, 
to  safely  conduct  the  amount  of  elec- 
tricity with  which  they  were  at  said 
times  and  place  surcharged  and  over- 
burdened by  defendant." 

20.  A  mere  statement,  "he  received 
into  and  upon  and  through  his  body  a 
severe  and  deadly  charge  and  current 
of  electricity,  whereby  he  the  said  Wil- 
liam Whitten  was  then  instantly  killed, 
through  the  wrongful  act,  neglect,  and 
default  of  defendant,"  is  insufficient. 
The  court  says;  "There  would  natur- 
ally be  a  difference  in  the  allegations 
of  a  complaint  charging  negligence 
against  an  electric  company  where  the 
injury  was  caused  by  the  wires  falling 
to  the  ground  and  a  case  of  negligence 
in  conveying  an  electric  current  over 
its  wires  into  a  building,  but  in  both 
the  fact  of  breach  of  duty  must  be  al- 
leged." Whitten  V.  Nevada  Power,  L. 
&  P.  Co.,  132  Fed.  782. 

Compare  Denver  Consol.  Elec.  Co.  V. 
Lawrence,  31  Colo.  301,  73  Pac.  39, 
where  the  complaint  was  almost  word 
for  word  like  the  one  criticised  in  Whit- 
ten V.  Nevada  Power,  L.  &  W.  Co., 
supra.     The  "lumping  clause"  was  re- 
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merely  will  not  be  considered  as  direct  charges  of  negligenee.^^ 

2.  Allegations  as  to  Contact.  —  It  is  not  necessary  to  set  out  the 
precise  manner  in  which  the  injured  party  came  in  contact  with  the 
wire,^^  nor  need  there  be  a  direct  averment  that  defendant  negligently 
permitted  such  contact.^^  Negligent  contact  of  wires  being  alleged,  it 
is  necessary  to  specify  the  place  of  such  contact.-* 

3.  Allegations  of  Defective  Maintenance  or  Construction.  —  It  is 
not  absolutely  necessary  to  directly  aver  a  breach  or  defect  in  the 
insulation;-^  nor,   after  alleging  want  of  proper  maintenance,   is  it 


jected  as  surplusage  and  the  complaint 
upheld  against  a  general  demurrer,  the 
practice  in  Colorado  being  to  move  to 
make  the  complaint  more  definite  and 
certain  where  negligence  is  alleged  in 
general  terms. 

"The  defendant  corporation  careless- 
ly, unlawfully  and  negligently  allowed 
one  of  its  wires  charged  heavily  with 
electricity  to  become  broken  and  hang 
down  upon  and  close  to  said  College 
street,"  is  sufficient.  Chaperon  v. 
Portland  Elec.  Co.,  41  Ore.  39,  67  Pac, 
928. 

21.  A  complaint  charged  in  effect 
that  "defendant  had  attached  to  the 
house  directly  under  one  of  the  win- 
dows, an  electrical  device  called  a 
'converter'  and  had  set  and  placed 
certain  iron  supports  to  receive  and 
hold  glass  insulators  upon  which  were 
attached  wires  connecting  with  the 
house  and  conveying  thereto  the  elec- 
tric current,"  and  then  proceeded 
"whereas  it  was  the  duty  of  defendant 
to  cause  the  wires  to  be  sufficiently  and 
securely  covered  and  insulated  and  at 
all  times  so  to  keep  and  maintain 
them,  the  defendant  on  the  contrary 
so  negligently  managed  and  conducted 
the  wires  that  the  covering  thereon  be- 
came weak  and  broken  and  out  of  re- 
pair so  that  the  wires  were  not  covered 
or  insulated,  the  result  of  which  was 
that  the  current  of  electricity  borne 
thereupon  would  and  did  pass  there- 
from." The  court  construed  this  as 
charging  the  negligence  merely  from 
the  want  of  proper  maintenance  and  in- 
sulation, and  that  the  reference  to  the 
location  of  the  converter  and  wires 
was  solely  by  way  of  inducement  with- 
out any  intention  to  charge  that  the 
defendant  was  guilty  of  negligence  in 
the  location.  Denver  Consol.  Elec.  Co. 
t?.   Walters,   39   Colo.    301,   89   Fac.   815. 

22.  "The  declaration  avers  that  the 
decedent  necessarily  in  the  course  of 
his  employment  worked  in  close  prox- 


imity to  the  deadly  wires  and  so  came 
in  contact  with  one  of  them.  Clearly 
this  is  sufficient  on  general  demurrer." 
Sommer  v.  Public  Service  Corp.,  79 
N.  J.  L.  349,  75  Atl.  892. 

23.  "The  defendant  corporation  care- 
lessly, unlawfully  and  negligently  al- 
lowed one  of  its  wires,  charged  heavily 
with  electricity,  to  become  broken  and 
hang  down  upon  and  close  to  said  Col- 
lege street,"  together  with  averments 
that  the  condition  was  unknown  to 
plaintiff  and  the  wire  came  in  contact 
with  plaintiff's  house  and  injured  it, 
is  sufficient  without  a  direct  averment 
that  defendant  carelessly  and  negli- 
gently brought  about  or  permitted  the 
actual  contact.  '  Chaperon  v.  Portland 
Elec.   Co.,  41  Ore.  39,  67  Pac.  928. 

24.  Averments  that  as  the  result  of 
a  certain  sleet  and  snow  storm  "the 
wires  of  the  said  defendants  came  in 
contact  with  each  other  at  sundry- 
points  and  places  in  the  city  of  Augusta 
and  in  the  village  of  Summerville," 
and  that  the  wires  were  thus  in  con- 
tact "at  or  near  the  intersection  of 
Wialton  way  and  Telfair  street  in  the 
village  of  Summerville.  and  at  divers 
other  places  in  said  village  and  city," 
are  too  general,  and  on  special  demur- 
rer the  defendants  are  entitled  to  be 
put  upon  notice  as  to  what  other  places 
besides  at  the  intersection  of  Walton 
way  and  Telfair  street  plaintiff  ex- 
pected to  prove  that  the  wires  had  been 
negligently  allowed  to  remain  in  con- 
tact. Western  Union  Tel.  Co.  v.  Grif- 
fith, 111  Ga.  551,  36  S.  E.  859. 

25.  On  the  theory  that  one  need  not 
allege  what  is  necessarily  implied,  a 
complaint  was  upheld  which  alleged 
negligence  in  placing  wires  in  too  close 
proximity  and  injury  by  coming  in  con- 
tact therewith,  though  there  was  no  di- 
rect allegation  of  a  defect  or  breach 
in  the  insulation,  for,  says  the  court: 
"It  is  undoubtedly  an  irresistible  in- 
ference     .      .      .      that    electricity   did 
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necessary  to  allege  failure  to  inspect,-"  or  failure  to  provide  attend- 
ants to  operate  switches  on  occasions  of  danger.-^ 

4.  Allegations  of  Notice  of  Defects.  —  Where  defendant 's  negli- 
gence consists  in  permitting  a  dangerous  condition  to  continue,  proper 
allegations  of  notice  must  be  made.-^ 

5,  Allegations  as  to  Ownership  or  Use.  —  Where  the  liability 
grows  out  of  Joint  use  there  should  be  direct  allegations  as  to  the  right 
to  use  a  co-defendant's  poles.-"    But  it  is  sufficient  to  make  such  alle- 


escape  by  reason  of  imperfect  insula- 
tion." Drown  v.  New  England  Tel.  & 
Tele.   Co.,   80  Vt.   1,  66  Atl.   801. 

The  complaint  read  "unlawfully, 
wrongfully  and  negligently  erected  and 
■was  maintaining  a  wire  running  length- 
wise with  said  street  close  to  said  pole, 
and  within  a  few  inches  of  and  over 
said  span  wire,  and  had  negligently 
charged  and  was  conducting  along  said 
wire  a  current  of  electricity  of  ve>ry 
high  voltage  and  exceedingly  danger- 
ous .  .  .  and  had  negligently 
failed  to  so  insulate  their  said  wire 
at  and  near  said  span  wire  and  had 
negligently  provided  said  wire  with 
such  defective  and  improper  insulation 
that  their  said  current  on  their  said 
wire  was  liable  to  and  did  pass  from 
their  said  wire  to  and  over  said  span 
wire,  thus  charging  said  span  wire  with 
a  current  of  electricity  dangerous  to 
human   life.  .      .      Through   the   de- 

fendant's negligence  aforesaid  he  re- 
ceived an  electric  shock  by  the  electric 
current  of  the  defendant  escaping  from 
their  said  wire  to  and  through  his  body 
to  said  span  wire."  These  averments 
sufficiently  describe  the  cause  of  the 
injury  and  the  manner  in  which  it  oc- 
curred, as  shown  by  the  facts  found, 
notwithstanding  it  appears  that  it  was 
not  caused  by  any  failure  of  the  de- 
fendant, to  properly  insulate  its  own 
wires.  Cutler  v.  Putnam  Light  &  P. 
Co.,  80  Conn.  470,  68  Atl.  1006. 

26.  "The  allegation  that  the  de- 
fendant negligently  and  carelessly  suf- 
fered and  permitted  its  wires  to  be  out 
of  repair  was  enough  tO'  raise  the  ques- 
tion of  a  proper  method  of  inspection." 
Lutlolf  V.  United  Elec.  L.  Co.,  184 
Mass.  53,  67  N.  E.  1025. 

27.  The  complaint  alleged  that  de- 
fendant, "its  agents,  servants,  and 
employes  negligently  and  carelessly  con- 
structed a  system  of  wires  and  electric 
lights  in  plaintiff's  livery  barn  in  said 
village  for  the  purpose  of  lighting  said 
barn,  and  negligently  and  carelessly  at- 
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taehed  said  system  of  wires  and  lights 
to  said  defendant's  wires,  strung  along 
the  streets  of  said  village,  and  negli- 
gently and  carelessly  failed  and  neg- 
lected to  use  proper  care,  diligence  and 
skill  in  putting  up  said  plant  and  se- 
lecting material  therefor  and  in  operat- 
ing, inspecting  and  maintaining  its 
plants,  wires  and  other  appurtenances 
and  appliances  and  system  of  wires  con- 
nected therewith,  and  dangerously  and 
negligently  constructed  and  put  into 
said  plaintiff's  livery  barn  said  danger- 
ous and  defective  system  of  wires  with- 
out proper  fuses  or  having  the  wire 
therein  properly  insulated,  attached  and 
fastened,  and  represented  to  plaintiff 
that  said  system  of  wires  so  constructed 
in  the  said  livery  barn  was  safely  and 
properly  put  in  and  constructed."  This 
was  not  a  mere  allegation  of  negligence 
by  wrongful  construction  and  maintc; 
nance  of  the  wires  so  put  in,  but  is 
an  allegation  of  failure  to  maintain  the 
plant  properly.  So  evidence  may  be  giv- 
en thereunder  of  failure  to  have  proper 
attendants  at  the  power  house  by  whom 
the  current  could  have  been  cut  off  and 
the  accident  prevented  when  plaintiff 
noticed  something  was  wrong  and  at- 
tempted to  get  the  current  cut  off. 
Younie  v.  Blachfort  Light  &  W.  Co., 
15  Idaho  56,  96  Pac.  193. 

28.  A  complaint  which  contains  a 
direct  averment  that  defendant  refused 
and  neglected  to  remove  certain  down 
wires  "although  notified  so  to  do  five 
months  before  the  accident,"  cannot 
be  construed  to  depend  wholly  upon 
actual  notice  where  it  also  alleges  re- 
peatedly that  defendant  had  "negli- 
gently maintained,"  "negligently  suf- 
fered them  to  remain,"  "negligently 
retained,"  such  wires  in  their  danger- 
ous condition  for  a  long  period  of  time. 
Central  Union  Tel.  Co.  v.  Sokola,  34 
Ind.  App.  429,  73  N.  E.  143. 

29.  Petition  and  opening  statement 
of  counsel  considered  together  to  show 
a   mutual  understanding  that  poles   of 
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gations  as  show  decedent  was  not  a  trespasser.^"  It  is  not  necessary 
to  differentiate  between  the  use  of  wires  and  the  ownership  thereof 
where  defendant  is  liable  in  either  event.^^ 

B.  Answer.  —  In  Illinois  by  pleading  the  general  issue  the  defend- 
ants admit  the  ownership  of  wires  as  alleged  in  the  complaint.'- 

IV.  BURDEN  OF  PROOF.  —  A.  Res  Ipsa  Loquitur.  —  The  doc- 
trine that  the  happening  of  the  accident  shifts  the  burden  onto  the 
defendant  to  show  that  it  was  blameless  has  been  applied,  in  a  variety 
of  ways,^^  being  particularly  applicable  where  the  defendant  has 
omitted  a  recognized  precaution,  as  the  putting  up  of  guard  wires 
to  prevent  wires  from  falling  on  each  other.^* 

In  some  states  it  is  only  necessary  to  show  negligent  insulation  and 
that  the  injured  person  was  lawfully  in  the  place  where  he  was  in- 


co-defendants  might  be  jointly  used  in 
putting  lines  in  order  and  rectifying 
trouble.  Downs  v.  Andrews,  145  Mo. 
App.  173,  130  S.  W.  472. 

30.  Speeitic  allegations  as  to  the 
franchise  of  decedent's  employer  need 
not  be  made,  it  appearing  sufficiently 
that  decedent  was  not  a  trespasser 
when  the  injury  was  received.  City 
of  Logansport  n.  Smith,  47  Ind.  App. 
64,  93  N.  E.  883. 

31.  An  averment  in  the  statement 
(y^  claim  that  "it  negligently  conducted 
its  said  business  and  operated  and  con- 
trolled its  wires,"  sufficiently  alleges 
the  use  by  defendant  of  wires  which 
the  evidence  shows  do  not  in  fact  ac- 
tually belong  to  defendant.  Daltry 
v.  Media  Elec.  L.,  etc.  Co.,  208  Pa. 
403,  57  Atl.  833. 

32.  Presley  l>.  Kinlock-Blooming- 
ton  Tel.  Co.,  158  111.  App.  220. 

33.  The  plaintiff  claimed  injury  by 
a  shock  received  while  boarding  a 
"trailer"  on  defendant's  line.  "The 
fact  being  established  that  injuries 
were  caused  by  electricity  and  that  the 
car  was  so  charged  with  the  fluid  as 
to  injure  a  person  by  contact  with  any 
part  of  it,  if  not  establishing  negli- 
gence per  se  made  such  a  prima  facie 
case  as  to  require  defense,  either  to 
show  that  the  injuries  were  not  caused 
by  that  agency  or  through  the  careless 
use  of  the  agent."  Denver  Tramway 
Co.  V.  Reid,  4  Colo.  App.  53,  35  Pac. 
269.  See  generally  the  title  "Negli- 
gence," in  the  Encyclopaedia  of  Evi- 
dence. 

Intestate  was  killed  by  a  shock  re- 
ceived at  a  patrol  box  and  appellee's 
theory  was  that  certain  telephone  wires 


had  fallen  on  defendant's  high  power 
wires  and  conducted  the  current  to  the 
city's  wires  which  in  turn  conveyed  it 
to  the  place  of  the  accident.  The  court 
says:  "When  appellee  shows  that  her 
intestate  was  killed  by  an  electric  cur- 
rent so  conveyed  from  the  dynamos 
of  the  light  and  heat  company  to  the 
patrol  box  she  has  made  a  prima  facie 
case  of  negligence.  This  is  the  most 
conservative  statement  of  the  law  that 
can  be  supported  by  authorities,  many 
of  which  go  very  much  further."  In- 
dianapolis Light  &  Heat  Co'.  v.  Dolby 
(Ind.),  92  N.  E.  739. 

Applied  when  there  was  no  evidence 
of  any  precaution  on  defendant's  part 
to  guard  against  danger  of  sparks  ig- 
niting gas  in  subway.  O  'Donnell  v. 
Boston  Elev.  E.  Co.,  205  Mass.  200, 
90  N.  E.  977. 

In  Potts  V.  ShrevepoTt  Belt  R.  Co., 
110  La.  1,  34  So.  103,  it  is  said  that 
a  trolley  company  is  presumed  to  know 
that  its  "span  wires,"  being  wires  sup- 
posed to  be  insulated  and  put  up  for 
the  purpose  among  others  of  preventing 
other  wires  from  coming  in  contact 
therewith,  have  in  fact  become  charged 
with  the  current  from  the  trolley  and 
so  in  themselves  dangerous  live  wires. 

34.  Spires  v.  Middlesex,  etc.  Elee. 
Light  Co.,  70  N.  J.  L.  355,  57  Atl.  424; 
Eowe  f.  New  York  &  N.  J.  Tel.  Co., 
66  N.  J.  L.  19,  48  Atl.  523;  Citizens' 
Tel.  Co.  V.  Thomas,  45  Tex.  Civ.  App. 
20,  99  S.  W.  879. 

Failure  to  provide  guard  wires  as 
required  by  ordinance  is  prima  facie 
evidence  of  negligence.  Conrad  v. 
Springfield  R.  Co.,  240  111.  12,  88  N.  E. 
180. 
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jured.^^  In  most  jurisdictions  an  accident  occurring  on  the  public 
highway  throws  the  burden  on  the  owner  of  the  wire  or  wires  causing 
the  injury,^"  and  the  rule  has  also  been  applied  where  one  on  private 


35.  In  Missouri  defective  insulation 
raises  a  conclusive  presumption  that 
the  electric  company  was  negligent. 
"All  the  law  requires  is  that  it  be 
shown  that  the  defective  insulation 
caused  the  injury  without  fault  on  his 
part  and  that  he  was  rightfully  where 
he  was.  ,  .  .  When  the  injury  or 
death  is  caused  by  coming  in  contact 
with  such  a  wire,  it  is  conclusively  pre- 
sumed that  the  insulation  was  defec- 
tive." Von  Trebra  v.  Laclede  Gaslight 
Co.,  209  Mo.  648,  108  S.  W.  559.  See 
also  Eyan  v.  St.  Louis  Transit  Co.,  190 
Mo.  621,  89  S.  W.  865;  Geismann  v. 
Missouri  Ediso'U  Elec.  Co.,  173  Mo.  654, 
73  S.  W.  654. 

West  Virginia. — "The  doctrine  of 
res  ipsa  loquitur  proves  negligence 
prima  facie  and  aids  the  oral  evidence. 
Our  cases  surely  apply  this  rule  in  such 
cases  holding  when  injury  comes  to_  a 
person  by  contact  with  an  electric  wire 
at  a  place  where  he  has  a  right  to  be 
and  where  there  should  be  good  insula- 
tion it  is  a  case  of  negligence  render- 
ing the  company  prima  facie  liable." 
Kunyan  v.  Kanawha  Water  &  L.  Co., 
68  W.  Va.  609,  71  S.  E.  259,  citing 
Thornburg  v.  City  &  E.  G.  Co.,  65  W. 
Va.  379,  64  S.  E.  358;  Thomas  v.  Elec- 
trical Co.,  54  W.  Va.  395,  46  S.  E. 
217;  Snyder  v.  Wheeling  Electrical  Co., 
43  W.  Va.  661,  28  S.  E.  733.  See  also 
Bice  V.  Wheeling  Electrical  Co.,  62  W. 
Ya.   685,  59   S.  E.  626. 

36.  See  the  following  cases:  Del. 
Wood  V.  Wilmington  City  R.  Co.,  5 
Penne.  360.  Miss. — Potera  v.  City  of 
Burkhaven,  95  Miss.  774,  49  So.  617, 
where  electric  lamp  had  fallen  in 
street.  N.  Y. — Ludwig  f.  Metropolitan 
St.  R."  Co.,  75  N.  Y.  Supp.  667,  affirmed, 
174  N.  Y.  546,  67  N.  E.  1084,  where 
shock  was  received  through  electricity 
escaping  from  defendant's  rail.  Va. 
Norfolk  R.  &  L.  Co.  V.  Spratley,  103 
Va.  379,  49  S.  E.  502,  where  child  in 
street  was  injured  by  wire  fallen  across 
sidewalk. 

"The  rule  is  well  settled  that  proof 
of  the  facts  that  a  pedestrian  right- 
fully using  the  streets  was  injured  by 
coming  in  contact  with  a  broken  and 
fallen  wire  charged  with  a  dangerous 
current   of    electricity    is    prima    facie 
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proof  of  negligence  on  the  part  of  the 
owner  of  such  wire."  Hoover  v.  Kan- 
sas City  Elevated  R.  Co.,  159  Mo.  App. 
416,  140  S.  W.  321.  See  also  Colo. 
Denver,  etc.  Elec.  Co.  v.  Simpson,  21 
Colo.  371,  41  Pac.  499.  N.  J.— New- 
ark Elec,  etc.  Co.  v.  Ruddy,  62  N.  J. 
L.  505,  41  Atl.  712,  affirmed,  63  N.  J. 
L.  357,  46  Atl.  1100.  N.  C— Fisher  v. 
New  Bern,  140  N.  C.  506,  53  S.  E.  342; 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  C. 
203,  19  S.  E.  344. 

"We  do  not  doubt  that  the  doctrine 
is  properly  applied  to  the  falling  upon 
or  across  a  public  highway  in  such  a 
way  as  to  endanger  persons  lawfully 
traveling  thereon  of  a  line  of  wire  car- 
rying, as  in  this  instance,  an  electric 
current  of  20,000  volts."  Diller  v. 
Northern  California  Power  Co.  (Cal.), 
123  Pac.  359. 

Where  a  traveler  on  the  street  comes 
in  contact  with  an  electric  lignt  wire 
lying  on  the  sidewalk,  the  burden  of 
proof  is  upon  defendant  company  to 
show  that  the  wire  was  there  -^ithout 
negligence  on  its  part.  Hebert  v.  Lake 
Charles  Ice,  L.  &  W.  Co.,  Ill  La.  522, 
35  So.  731.  See  also  Clements  v.  Louisi- 
ana Electric  Light  Co.,  44  La.  Ann.  692, 
11   So.  51. 

Applied  to  electric  wires  permitted 
to  remain  broken  and  sagging  down 
over  street.  Crosby  v.  Portland  R.  Co., 
53  Ore.  496,  101  Pac.  204,  denying  re- 
hearing, 100  Pac.  300,  following  Boyd 
V.  Portland  Elec.  Co.,  41  Ore.  336,  68 
Pac.  810.  See  also  Chaperon  v.  Port- 
land Elec.  Co.,  41  Ore.  39,  67  Pac.  928; 
Boyd  V.  Portland  Elec.  Co.,  40  Ore.  126, 
60  Pac.  576;  Boyd  v.  Portland  Gen. 
Elec.   Co.,   37   Ore.   567,    62   Pac.   378. 

Applied  where  street  car  company 
permitted  wire  to  lie  where  it  had  fallen 
in  street  and  plaintiff's  horse  was  killed 
by  contact  therewith.  Larson  v.  Cen- 
tral R.  Co.,  56  111.  App.  263. 

Applied  against  telegraph  company 
and  electric  railway  company  where 
broken  wire  had  been  hanging  over  a 
feed  wire  for  at  least  two  weeks  and 
the  end  was  lying  in  the  street  where 
a  boy  came  in  contact  with  it.  West- 
ern Uniom  Tel.  Co.  t\  State,  use  of 
Nelson,  82  Md.  293,  33  Atl.  763. 
Presumption  of  knowledge  chargeable 
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premises  has  been  injured  by  breaking  of  a  wire  strung  along  street.^^ 
"Without  exception,  the  cases  throw  such  burden  upon  one  who  has 
contracted  to  furnish  electric  current  of  a  harmless  voltage,  if  an 
injury  is  caused  by  a  dangerous  current  admitted  to  apparatus  de- 
signed to  carry  only  a  harmless  amount.^^  And  in  a  few  jurisdictions 
that  is  practically  the  extent  of  the  doctrine,  the  rule  being  that  the 
negligence  is  never  presumed,  but  some  contractual  relation  must 
exist.^^    Of  course,  the  rule  cannot  be  applied  in  any  case  where  the 


both  to  city  and  to  electric  light  com- 
pany where  wire  breaks  and  falls  in 
street  and  lies  there  three  weeks.  Kan- 
sas City  V.  File,  60  Kan.  157,  55  Pac. 
877. 

37.  Wire  strung  along  street  had 
broken  and  fallen  in  private  yard  and 
plaintiff  was  injured  thereby.  Hebert 
V.  Hudson  Eiver  Elec.  Co.,  120  N.  Y. 
Supp.  672. 

38.  Alabama  City  G.  &  A.  E.  Co. 
1?.  Appleton,  171  Ala.  324,  54  So.  638. 
See  also  111.— Goddard  v.  Engler,  123 
111.  App.  108,  afflrmed  in  222  111.  462, 
78  N.  E.  805,  electric  light  cord.  Minn. 
Gilbert  v.  Duluth  Gen.  Elec.  Co.,  93 
Minn.  99,  100  N.  W.  653.  N.  C— Hous- 
ton V.  Durham  Tract  Co.,  155  N.  C.  4, 
71  S.  E.  21  (movable  lamp);  Turner 
V.  Southern  Power  Co.,  154  N.  C.  131, 
69  S.  E.  767.  R.  I.— Reynolds  v.  Nar- 
ragansett  Elec.  L.  Co.,  26  E.  I.  457,  59 
Atl.  393. 

"A  company  which  for  purposes  of 
gain  creates  or  carries  a  deadly  current, 
must  take  care  of  it,  and  if  it  gets 
away  because  the  wires  are  out  of  or- 
der, and  enters  a  residence  and  kills 
a  customer,  without  any  fault  on  I's 
part,  negligence  is  presumed,  and  the 
company  is  bound  to  exculpate  itself." 
Memphis  Consol.  Gas  &  Elec.  Co.  v. 
Letson,  68  C.  C.  A.  453,  135  Fed.  969. 

Where  the  testimony  showed  that  the 
injury  was  occasioned  by  the  presence 
in  a  private  residence  of  a  volume  of 
electricity  many  times  that  proper  to  be 
furnished  for  lighting  purposes;  that 
the  injured  person  had  no  means  of 
knowing  what,  if  any,  defects  existed 
in  the  plant  or  appliances  of  defend- 
ant; and  that  defendant  had  immediate- 
ly taken  away  the  transformer  on  being 
informed  of  the  accident,  the  burden 
is  not  on  plaintiff  to  point  out  the 
specific  act  or  omission  which  caused 
the  accident.  Denver  Consol.  Elec.  Co. 
V,  Lawrence,   31   Colo.   301,  73   Pac.   39. 

39.     In    Ohio    the    doctrine     is     not 


recognized  as  to  electricity  which  is 
merely  permitted  to  escape,  and  docs 
damage.  In  Toledo  E.  &  L.  Co.  v. 
Eippon,  28  Ohio  C.  C.  561,  afflrmed  by 
consent,  75  Ohio  St.  609,  80  N.  E.  1133, 
the  court  says,  following  Marsn  v.  Lake 
Shore  Elec.  E.  Co.,  28  Ohio  C.  C.  9, 
"the  burden  still  rested  upon  the 
plaintiff  to  show  the  negligence  of  the 
defendant;  that  while  the  defendant 
under  such  circumstances  may  be  held 
io  a  high  degree  of  care,  that  it  is  still 
but  ordinary  care  under  the  circum- 
stances, commensurate  to  the  dangers 
to  be  apprehended,  but  the  burden 
does  not  shift."  But  if  a  contractual 
relation  exists  between  the  parties  the 
doctrine  applies.  So  in  Wheeler  v. 
Northern  Ohio  Tract.  Co.,  27  Ohio  C. 
C.  517,  the  court  says:  "We  must  not 
be  understood  as  holding  that  the  bur- 
den of  proof  is  upon  the  defendant. 
Negligence  is  never  presumed;  but 
what  we  do  hold  is,  that  in  a  case  of 
this  character  where  a  contractual  rela- 
tion subsists,  evidence  that  this  ex- 
treme current  of  electricity  passing 
through  the  secondary  wires  of  the 
traction  company  made  a  prima  facie 
case  of  negligence  which  it  was  its 
duty  to  explain  and  rebut." 

Pennsylvania. — "Whatever  may  be 
the  rule  in  other  jurisdictions  as  to 
the  presumption  of  negligence  when- 
ever one  traveling  on  the  street  of  a 
municipality  is  injured  by  an  appli- 
ance of  a  company  using  electricity 
upon  or  over  the  street,  our  cases  recog- 
nize no  such  presum^jtion.  With  us  the 
rule  res  ipsa  loquitur  does  not  apply 
in  such  a  case"  (Lanning  v.  Pittsburg 
E.  Co.,  229  Pa.  575,  79  Atl.  136;  Kep- 
ner  v.  Harrisburg  Traction  Co.,  183 
Pa.  24,  38  Atl.  416).  But  it  does  ap- 
ply against  a  telephone  company  where 
subscriber  attempting  to  use  phone  in 
ordinary  manner  is  killed  by  an  elec- 
tric current  coming  in  over  the  wires 
(Delahunt  v.   United  Tel.   &   Tele.   Co., 
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negligence  of  a  third  person  has  intervened,^"  or  where  the  defendant 
owes  no  absolute  duty  to  the  injured  party,*^  or  where  there  is  no 
showing  of  any  negligence  whatever.*- 

B.  Contributory  Negligence.  —  The  plaintiff  has  the  burden  of 
developing  and  maintaining  a  theory  showing  actionable  negligence 
on  the  part  of  defendant  ;*^  but  contributory  negligence,  being  usually 
a  matter  of  defense,  the  defendant  has  the  burden  of  establishing  it,** 
except  in  those  jurisdictions  where  due  care  by  the  injured  party  must 
be  shown  as  part  of  plaintiff's  main  case.*^ 


215  Pa.  241,  64  Atl.  515.  Compare  Ro- 
cap  V.  Bell  Tele.  Co.,  230  Pa.  597,  79 
Atl.  769),  as  it  does  where  one  is  in- 
jured by  a  dangerous  current  of  elec- 
tricity received  while  handling  incan- 
descent lights  in  a  proper  manner 
(Crowe  V.  Nanticoke  Light  Co.,  209  Pa. 
580,  58  Atl.  1071,  overruling  206  Pa. 
374,  55  Atl.  1038;  Alexander  v.  Nanti- 
coke Light  Co.,  209  Pa.  571,  58  Atl. 
1068. 

40.  The  evidence  all  pointed  to  the 
fact  that  the  defendant  did  not  have 
any  control  over  the  wires  within  the 
house  and  that  everything  was  proper 
up  to  and  including  the  transformer. 
Moreover,  there  were  fuses  and  a  meter 
beyond  the  transformer  which  would 
have  burned  out  had  the  heavier  cur- 
rent entered  the  house,  as  was  plaint- 
iff's theory.  It  was  in  evidence  that 
the  immediate  cause  of  the  injury  was 
the  falling  of  an  inside  wire.  Assum- 
ing defendant's  duty  to  inspect  it  did 
not  appear  such  inspection  had  not 
been  made,  or  even  that  defendant  had 
any  knowledge  of  the  existence  of  the 
particular  wire.  Harter  v.  Colfax  Elec. 
Light  &  P.  Co.,  124  Iowa  500,  100  N. 
W.  508. 

41.  So  cannot  be  applied  against  an 
electric  light  company  where  firemen 
were  injured,  who  came  into  an  alley 
to  subdue  a  fire,  and  the  injury  oc- 
curred through  tlieir  pushing  a  ladder 
•up  among  wires  which  were  properly 
strung  so  far  as  ordinary  users  of  the 
alley  would  be  affected.  New  Omaha 
Thomson-Houston  Elec.  Light  Co.  v. 
Anderson,  73  Neb.  84,  102  N.  W.  89. 

42.  The  appliances  were  under  the 
exclusive  control  of  plaintiff  and  there 
was  no  showing  that  the  current  sup- 
plied was  greater  than  was  proper. 
There  was  no  evidence  that  tne  trans- 
former was  out  of  order  or  that  there 
had  been  a  "cross  over."  Peters  V. 
Lynchburg  L.  &  Tract.  Co.,  108  Va. 
333,  61  S.  E.  745. 
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43.  "The  palpable  undisputed  evi- 
dence is  that  when  the  deceased  vol- 
untarily entered  the  building  the  wire 
was  in  its  place  on  the  wall.  Shortly 
thereafter  he  was  found  dead  grasp- 
ing the  wire  in  his  hand;  and  the  indis- 
putable further  fact  appears  that  it 
was  the  electrical  current  through  this 
hand  that  caused  his  death.  Against 
this  obviously  reasonable  conclusion  it 
devolved  upon  the  plaintiff  to  show 
that  deceased  did  not  voluntarily  so 
grasp  it."  Minneapolis  Gen.  Elec.  Co. 
V.  Cronon,  166  Fed.  651,  92  C.  C.  A, 
345,  20  L.  E.  A.  (N.  S.)  816. 

44.  The  presumption  is  that  one  will 
not  put  himself  in  a  position  of  known 
hazard.  So  held  where  the  question  was 
as  to  whether  deceased  had  discovered 
a  defect  in  wires  prior  to  doing  the 
act  that  caused  his  death.  Grimm  v. 
Omaha  Elec.  Light  &  P.  Co.,  79  Neb. 
395,  114  N.  W.  769,  reafflrming  79  Neb. 
387,  112  N.  W.  620. 

"There  is  no  presumption  of  con- 
tributory negligence  arising  from  the 
mere  fact  that  the  plaintiff's  intestate, 
while  working  on  the  pole,  in  some  un- 
known way  either  became  grounded, 
while  in  contact  with  a  heavil}'  charged 
wire,  or  created  a  short  circuit  for 
the  current  through  his  body,  that  will 
take  the  place  of  the  proof  of  contribu- 
tory negligence  required  under  our  prac- 
tice to  be  presented  by  the  defendant, 
in  a  hearing  in  damages  after  a  de- 
fault." Cutler  V.  Putnam  L.  &  P.  Co., 
80  Conn.  470,  68  Atl.  1006.  See  the 
title  "Negligence." 

45.  In  Massachusetts  applying  the 
rule  that  the  plaintiff  must  show  the 
deceased  "was  in  the  exercise  of  due 
care"  at  the  time  of  the  accident,  such 
may  be  inferred  by  the  jury  "from 
the  common  experience  of  mankind, 
that  with  the  sparking  end  in  full  view 
he  did  not  deliberately  expose  himself 
to  the  chance  of  instant  death."  Prince 
V.  Lowell  Elec.  Light  Corp.,  201  Mass. 
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V.  VARIANCE.  —  As  in  other  cases,  specific  allegations  must  be 
proved  as  alleged/"  subject  to  the  usual  exception  that  variances  as 
to  mere  matters  of  detail  are  immaterial/^  as  that  the  wires  were  not 
situated  at  the  exact  spot  alleged/^  or  that  the  electrical  discharge 
was  given  a  different  technical  name/» 


276,  87  N.  E.  558.  See  also  Lutolf 
V.  United  Elec.  Light  Co.,  184  Mass. 
53,  67  N.  E.  1025;  Griffin  v.  United 
Elec.  Co.,  164  Mass.  492,  41  N.  E.  675. 
But  it  is  not  enough  merely  to  show 
a  defective  condition  of  the  wire  and 
that  decedent  was  killed  thereby,  it 
being  left  merely  to  conjecture  whether 
he  was  using  due  care  not  to  come 
in  contact  with  the  wire.  Lydon  v. 
Edison  Elec.  Ilium.  Co.,  209  Mass.  529, 
95  N.  E.  936;  McDonald  v.  Edison  Elec. 
Ilium.  Co.,  208  Mass.  199,  94  N.  E. 
259;  French  v.  Sabin,  202  Mass.  240, 
88  N.  E.  845;  Ealph  v.  Cambridge 
Elec.  Light  Co.,  200  Mass.  566,  86 
N.   E.   922. 

In  Rhode  Island  the  burden  of  prov- 
ing due  care  is  on  plaintiff.  So  where 
plaintiff's  intestate  was  an  experienced 
lineman  employed  as  a  "trouble  hunt- 
er" and  was  seen  working  among  dan- 
gerous wires  a  few  moments  before  he 
was  killed  and  it  appeared  clearly  that 
he  had  received  an  electric  shock, 
though  whether  he  came  in  contact  with 
a  highly  charged  wire  or  created  a 
short  circuit,  the  court  says  in  Judge 
1?.  Narragansett  Elec.  Light  Co.,  23 
E.  L  208,  49  Atl.  961:  "The  happen- 
ing of  the  accident  from  either  of 
said  causes  is,  prima  facie,  inconsist- 
ent with  the  exercise  of  due  care  on 
the  part  of  the  deceased."  See  also 
Judge  V.  Narragansett  Elec.  Light  Co., 
21    E.    L    128,    42    Atl.    507. 

46.  So  where  the  defect  was  al- 
leged specifically  in  not  having  insula- 
tion of  a  particular  kind,  it  is  error  to 
permit  evidence  to  be  received  of  de- 
fective insulation  of  another  character. 
San  Antonio  Gas  &  Elec.  Co.  v.  Speegle 
(Tex.  Civ.  App.),  60  S.  W.  884.  See 
generally  the  title  "Variance." 

Under  an  allegation  that  "defend- 
ant had  allowed  the  wires  to  become 
defective  in  insulation  and  in  a  dan- 
gerous condition,"  it  would  not  be 
proper  to  receive  evidence  that  some 
other  kind  of  insulation  than  that  used 
would  have  been  better  and  safer.  Von 
Trebra  v.  Laclede  Gaslight  Co.,  209 
Mo.  648,  108  S.  W.  559. 

Wherei  plaintiff   alleges  that    he   re- 


ceived his  injuries  from  coming  in  con- 
tact with  certain  primary  wires  and 
his  evidence  is  that  he  did  not  come 
in  contact  with  such  wires,  there  is  a 
fatal  variance.  Newnom  f.  Southwest- 
ern Tel.  &  Tele.  Co.  (Tex.  Civ.  App.), 
47  S.  W.  669.  ' 

47.  Where  the  plaintiff  gives  with 
much  minuteness  and  detail  the  circum- 
stances of  the  accident,  a  variance  if 
such  it  be,  in  failing  to  prove  some 
of  the  details,  is  harmless  on  demurrer 
to  the  evidence,  it  appearing  that 
there  was  sufficient  evidence  of  defend- 
ant's negligence,  and  no  showing  that 
the  defendant  was  confronted  bv  a 
different  case  before  the  jury  than  that 
in  the  pleading.  Shawnee  Light  &  P. 
Co.  t\  Sears,  21   Okla.   13,  95  Pae.  449. 

48.  Where  the  wire  alleged  to  have 
caused  the  accident  was  said  to  have 
been  in  a  certain  named  street,  a  vari- 
ance is  immaterial  where  the  proof  is 
that  the  wire  was  hanging  down 
through  a  tree  and  into  a  yard  ad- 
jacent to  the  street  and  the  injured 
party  was  at  the  time  of  the  injury 
standing  in  the  street.  Lynchburg  Tel 
Co.  V.  Booker,  103  Va.  594,  50  S.  E. 
148. 

It  is  an  immaterial  variance  that  the 
wires  which  caused  the  accident  con- 
ducted electricity  "over  and  upon  the 
plaintiff's  premises,"  and  to  prove  that 
the  wires  were  in  fact  suspended  along 
the  sidewalk  some  eight  or  ten  feet 
from  and  not  across  plaintiff's  prem- 
ises, the  gist  of  the  matter  being 
whether  the  wires  fell  down  upon  and 
remained  on  the  yard  gate  of  plaintiff 
which  caused  the  injury.  Houston  Light- 
ing &  P.  Co.  V.  Hooper,  46  Tex.  Civ. 
App.  257,  102  S.  W.  133. 

49.  Where  complaint  alleged  that 
wires  maintained  in  the  condition  of 
those  in  question  would  throw  off  a 
"brush  disc"harge"  of  electricity,  and 
there  was  evidence  that  such  wires 
threw  off  a  "disruptive  discharge," 
there  was  no  prejudicial  error  in  per- 
mitting the  jury  to  find  decedent's 
death  was  caused  by  either.  The  mere 
name  of  the  escaping  electricity  is  not 
important.      Defendant    was    informed 
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VI.  INSTRUCTIONS.^<>  —  A.  General  Rules.  — The  court  must 
not  charge  on  matters  as  to  which  there  is  no  evidence,^^  nor  bring 
into  the  case  matters  which  are  not  in  issue.^^  In  proper  cases  the 
court  should  admonish  the  jury  on  the  limited  purpose  of  admitting 
certain  testimony.^^  And  it  is  proper  also  to  instruct  as  to  the  burden 
of  proof  and  the  doctrine  of  res  ipsa  loquitur,^*  and   as   to    whether 


by  the  complaint  that  the  negligence 
claimed  was  in  permitting  the  escape 
of  electricity  which  caused  decedent's 
death.  Hoppe  v.  City  of  Winona,  113 
Minn.   252,   129   N.   W.   577. 

50.  See  generally  the  title  "Instruc- 
tions. ' ' 

Forms  of  Instructions. — For  approved 
instructions  on  negligence,  contributory 
negligence,  assumed  risk,  burden  of 
proof,  etc.,  see  Southwestern  Tel.  & 
Tele.  Co.  v.  Sanders  (Tex.  Civ.  App.), 
138  S.  W.  1181.  See  also  Mitchell  v. 
Charleston  L.  &  P.  Co.,  45  S.  C.  146, 
22  S.  E.  767,  which  also  has  a  form  on 
"Act  of  God."  And  see  Lynchburg 
Tel.  Co.  V.  Booker,  103  Va.  594,  50 
S.  E.  148,  which  also  has  forms  on 
negligence  of  child. 

51.  The  court  should  not  have  left 
to  the  jury  the  question  as  to  whether 
deceased  was  handling  certain  live 
wires  or  wearing  rubber  gloves,  the 
■evidence  being  undisputed  that  he  was 
handling  such  wires  and  was  not  wear- 
ing gloves.  Snyder  v.  Mutual  Tel.  Co., 
135  Iowa  215,  112  N.  W.  776. 

But  in  Kraatz  v.  Brush  Elec.  Light 
Co.,  82  Mich.  457,  46  N.  W.  787,  the 
court  refused  to  reverse  where  the 
trial  judge  in  the  course  of  his  general 
charge  on  defendant's  alleged  negli- 
gence said:  "Was  it  through  defend- 
ant's negligence  that  the  plaintiff  was 
injured?  Did  they  fail  to  turn  off  any 
of  the  live  wires  which  connected  with 
the  tower  located  in  the  circuit  on 
which  this  plaintiff  was  working?  .  .  . 
It  is  only  from  the  contact  of  the  dead 
wire  with  a  live  wire,  and  remaining 
together  for  some  time,  or  by  the 
opening  of  some  of  the  machinery  at 
the  (plant)  that  he  could  have  been 
injured."  There  was  absolutely  no  evi- 
dence that  any  one  had  turned  electric- 
ity into  the  circuit  on  which  plaintiff 
was  working,  but  all  the  evidence  and 
his  theory  of  the  case  was  that  be- 
cause of  negligent  insulation  and  con- 
struction electricity  had  crossed  from 
certain  live  wires  to  said  circuit.  The 
court    charged    fully    and    correctly    as 
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to  the  respective  duties  and  liabilities 
in  that  aspect  of  the  case,  and  the  su- 
preme court  held  the  part  complained 
of  could  not  have  prejudiced  defendant. 

52.  So  where  there  was  no  question 
as  to  the  relative  rights  of  plaintiff 
and  a  street  railway  company  and  a 
telephone  company  as  to  the  use  of  the 
street,  a  charge  upon  such  rights  is 
apt  to  obscure  the  real  point  in  issue 
which  was  whether  the  railway  was 
negligent  in  permitting  the  telephone 
company's  wire  to  fall  upon  its  wires 
whereby  plaintiff  was  injured.  Block 
V.  Milwaukee  St.  E.  Co.,  89  Wis.  371, 
61  N.  W.  1101. 

53.  Where  the  admission  of  evidence 
of  the  location  of  a  converter  is  proper 
only  for  the  purpose  of  determining 
the  degree  of  care  which  should  be  ex- 
ercised in  insulation,  the  court  should 
admonish  the  jury  that  such  evidence 
is  admissible  not  to  establish  any  sub- 
stantive act  of  negligence  alleged  in 
the  complaint,  but  solely  for  the  pur- 
pose of  enabling  them  to  measure  the 
degree  of  care  which  defendant  should 
exercise  in  maintaining  the  wires  in  a 
properly  insulated  condition,  and  later 
on  the  formal  instruction  should  have 
advised  the  jury  as  to  the  limited  pur- 
pose for  which  they  could  consider  it. 
Denver  Consol.  Elec.  Co.  v.  Walters,  39 
Colo.  301,  89  Pac.  815. 

54.  An  instruction  that  plaintiffs 
were  "bound  to  prove  by  a  preponder- 
ance of  evidence  the  negligence  upon 
the  part  of  the  defendant  as  alleged 
in  plaintiff's  complaint"  does  not  con- 
flict with  an  instruction:  "The  fact 
that  a  wire  belonging  to  the  defendant 
highly  charged  with  a  dangerous  cur- 
rent of  electricity  was  down  across  the 
public  highway  at  the  point  where  the 
accident  occurred  and  that  the  plain- 
tiff's intestate,  E.  Ditler,  while  travel- 
ing along  said  public  highway  came  in 
contact  with  that  wire  and  was  killed 
raises  a  presumption  of  negligence  on 
the  part  of  the  defendant  company  in 
maintaining  the  wire,  and  casts  upon 
the  defendant   the  burden   of   meeting 
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a  certain  custom  has  been  established  by  the  testimony  as  matter  of 
law.^^ 

B.^    Negligence  op  Dependant.  —  The  charge  on  negligence  must 
not  instruct  that  particular  acts  or  omissions  constitute  negligence,^^ 


such  presumption.  Such  presumption 
need  not  be  overcome  by  the  defendai  I 
by  a  preponderance  of  the  evidence. 
If  the  defendant  company  produces  suf- 
ficient evidence  to  balance  such  pre- 
sumption, the  presumption  is  over- 
come." These  instructions  leave  the 
burden  of  the  whole  case  on  the  plain- 
tiff while  instructing  the  jury  properly 
that  on  the  doctrine  of  res  ipsa  loquiior 
the  plaintiff  has  made  out  a  prima  facie 
case  of  negligence  if  the  facts  stated, 
standing  alone,  are  established,  and 
that  defendant  must  then  balance  this 
prima  facie  case.  Diller  v.  Northern 
California  Power  Co.  (Cal.),  123  Pac. 
359. 

"The  charge  is  criticised,  first,  be- 
cause it  appliesi  the  rule  of  res  ipsa 
loquitor;  and,  second,  because  it  does 
not,  but  leaves-  the  jury  free  to  do  so 
as  it  sees  fit — apply  the  rule  or  not. 
It  is  urged  that  the  rule  is  not  appli- 
cable, but  if  it  is,  the  court  must  say 
so,  and  not  leave  the  matter  to  the 
jury.  This  criticism  does  not  appeal  to 
us.  We  think  the  court  dealt  gener- 
ously with  the  defendant.  No  rigid 
rule  of  presumptive  guilt  was  applied, 
but  after  the  inferences  naturally  to  be 
drawn  from  certain  facts  had  been  ex- 
plained, the  jury  was  left  free  to  de- 
termine from  all  the  circumstances  of 
the  case  whether  the  defendant  had 
been  guilty  of  negligence  or  not." 
Memphis  Consol.  Gas  &  Elec.  Co.  V. 
Letson,  135  Fed.  969,   68  C.  C.  A.  453. 

55.  An  instruction  sufficiently  cov- 
ers the  plaintiff's  contention  that  a 
hanger  wire  was  customarily  used  in 
the  same  way  decedent  used  it  which 
reads:  "I  think  it  is  my  duty  to  say 
to  you  gentlemen  that  there  is  no  cus- 
tom established  by  the  testimony  here 
as  a  matter  of  law.  There  was  no 
such  custom  amongst  the  public.  It 
is  true,  however,  and  it  is  a  circum- 
stance which  you  should  consider  when 
you  are  considering  the  question  of  the 
negligence  of  both  parties  or  of  either 
party,  it  is  true  that  a  number  of  boys 
in  the  village  had  done  that  very  same 
thing  that  (decedent)  did  that  night; 
that  they  had, done  it  repeatedly;  "that 
the  fact  that  they  did  it  was  known  to 
the     superintendent     of     the     plant." 


Charette   v.    Village     of     L'Anse,     154 
Mich.  304,  117  N.  W.  737. 

56.  "If  the  jury  believe  that  a 
horse  attached  to  a  brewery  wagon 
stepped  on  a  wire  belonging  to  the 
Augusta  Railway  and  Electric  Company 
and  fell  to  the  ground  in  a  dying  con- 
dition, and  the  driver  was  thrown  to 
the  ground  receiving  a  shock  and  burns, 
it  would  be  prima  facie  proof  of  de- 
fective insulation  and  negligence" 
cannot  be  upheld  as  being  merely  a 
charge  upon  the  doctrine  of  res  ipsa 
loquitur.  Augusta  R.  &  E.  Co.  V. 
Weekly,   124  Ga.  384,  52   S.   E.  444. 

An  instruction:  "It  is  the  duty  of  an 
electric  light  company  to  exercise  ordi- 
nary care  and  diligence  in  constructing 
and  maintaining  its  wires,  and  if  it  fails 
to  exercise  such  care  and  diligence  in  con- 
structing and  maintaining  the  same  as 
a  person  of  ordinary  prudence  would  do 
under  the  same  or  similar  circum- 
stances, and  injury  thereby  result,  the 
same  would  be  negligence,  and  it  would 
be  liable,"  is  not  objectionable  as  be- 
ing a  charge  that  certain  acts  consti- 
tute negligence,  but  is  merely  a  laying 
down  of  the  correct  rule  as  to  defend- 
ant's liability,  giving  a  general  defini- 
tion of  negligence  as  applicable  to  the 
case  at  bar.  Temple  Elec.  Light  Co 
r.  Halliburton  (Tex.  Civ.  App.),  136 
S.  W.  584. 

An  instruction  "in  cases  of  this  kind 
the  law  raises  a  presumption  of  negli- 
gence from  the  mere  fact  that  the  wire 
broke  and  the  accident  happened,"  is 
an  instruction  on  the  inference  or  pre- 
sumption to  be  drawn  from  the  break- 
ing of  the  wire  and  the  happening  of 
the  accident,  and  is  not  to  be  construed 
as  permitting  the  jury  to  find  on  facts 
constituting  negligence  other  than  al- 
leged. The  complaint  averred  that  the 
wire  was  weak  and  defective  and  in- 
sufficiently stretched  and  fastened. 
Boyd  V.  Portland  Elec.  Co.,  40  Ore.  126, 
QQ  Pac.  576. 

An  instruction,  "It  is  for  you  to 
determine  whether  or  not  it  (defend- 
ant) was  guilty  of  a  want  of  that  high 
degree  of  ear©  required  of  it  in  not 
providing  means  to  find  out  whether 
this  line  had  broken  within  this  time. 
If   you   should   find   that   company  was 
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but  of  course  the  charge  must  be  construed  as  a  whole  as  in  other 

cases.^^ 


negligent  in  this  respect,  then  it  would 
be  responsible  for  the  negligence,  al- 
though it  might  not  have  been  guilty 
of  negligence  in  any  other  respect," 
is  not  objectionable  as  assuming  that 
there  was  no  evidence  defendant  had 
provided  means,  etc.,  but  on  the  con- 
trary, reasonably  interpreted  this  prop- 
erly leaves  the  whole  matter  to  the 
jury.  Boyd  v.  Portland  Elec.  Co.,  40 
Ore.  126,  66  Pac.  576. 

An  instruction  read:  "It  was  the 
duty  of  the  defendant  to  not  only  pro- 
tect any  portion  or  portions  of  its  wires 
in  close  proximity  to  the  north  end 
of  the  balcony  mentioned  in  evidence 
that  may  be  exposed,  by  proper  in- 
sulation, so  that  persons  coming  in  con- 
tact therewith  in  the  performance  of 
their  work  would  not  be  injured,  but 
it  was  also  the  duty  of  the  defendant 
by  proper  inspection  from  time  to  time 
to  see  that  said  insulation  was  kept 
in  a  proper  condition."  This  is  not 
objectionable  as  taking  for  granted 
that  the  wire  was  exposed  and  not 
properly  insulated.  Thomas  V.  Electri- 
cal Co.,  54  W.  Va.  395,  46  S.  E.  217. 

A  charge,  "The  defendant  is  pre- 
sumed in  law  to  have  that  knowledge 
of  the  condition  of  its  wires  which  it 
could  have  had  by  the  exercise  of  that 
degree  of  care,  prudence  and  diligence 
that  an  ordinarily  prudent  person  would 
have  used  under  the  same  or  similar 
circumstances,"  is  not  objectionable  as 
conveying  an  impression  to  the  jury 
that  in  the  opinion  of  the  court  some 
knowledge  of  the  condition  of  the  wires 
could  have  been  obtained  by  the  exer- 
cise of  ordinary  care.  Citizens'  Tel. 
Co.  V.  Thomas,  45  Tex.  Civ.  App.  20, 
99  S.  W.  879. 

"I  instruct  you  that  in  such  a  case 
as  this  due  care  would  be  the  highest 
care  and  vigilance  of  which  a  man  is 
capable  and  which  the  condition  of 
science  makes  known  at  the  time.  And 
this  is  the  degree  of  care  which  was 
demanded  of  the  company:  to  so  con- 
duct itself  in  regard  to  the  wires  on 
that  bridge  as  that  the  diligence  and 
care  should  be  proportionate  to  the 
danger  which  there  existed."  This 
was  proper  as  being  but  an  applica- 
tion to  the  case  of  the  rule  that  the 
care  must  be  commensurate  with  the 
danger   and  that  the  law  imposes  the 
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utmost  care  in  the  inspection,  construc- 
tion and  repair  of  electric  wires.  Per- 
ham  V.  Portland  Gen.  Elec.  Co.,  33  Ore. 
451,  54  Pac.  14. 

An  instruction  that  it  was  not 
enough  to  show  the  "wire  was  broken 
by  one  of  the  cars  and  that  alone  would 
not  render  the  defendant  liable,  .  .  . 
but  appellant  must  show  by  facts  and 
circumstances  that  such  act  was  neg- 
ligence, and  the  jury  had  no  right  to 
presume  it  was  negligence,  and  if  there 
are  no  facts  and  circumstances  in  evi- 
dence on  that  point,  then  the  jury 
should  find  defendant  not  guilty," 
was  erroneous,  as  the  jury  would 
clearly  understand  from  such  in- 
struction that  the  facts  and  cir- 
cumstances of  tearing  down  the  wire 
and  not  removing  it  were  in  themselves 
sufficient  to  raise  a  presumption  of  neg- 
ligence. Larson  v.  Central  E.  Co.,  56 
111.  App.  263. 

57.  Assuming  that  a  charge  is;  too 
broad  which  states  defendant  was 
obliged  "to  use  all  the  means  and  ap- 
pliances known  to  the  business  of  trans- 
mitting electricity  so  as  to  insure  as 
far  as  possible  the  safety  of  people 
who  are  lawfully  near  to  and  likely  to 
be  exposed  to  the  wires,"  such  is  cured 
by  further  instructions  in  other  parts 
of  the  charge  that  defendant  is  bound 
to  take  reasonable  precautions  to  that 
end.  Stevens  i\  United  Gas  &  Elec. 
Co.,  73  N.  H.  159,  60  Atl.  848. 

Defendant  cannot  complain  of  an 
instruction  as  neglecting  to  charge  de- 
cedent's contributory  negligence  in  not 
making  any  inspection  where  a  subse- 
quent instruction  fully  sets  out  the  duty 
of  decedent  as  to  such  inspection.  Hod- 
gins  V.  Bay  City,  156  Mich.  687,  121 
N.  W.  274. 

See  Boyd  v.  Portland  Elec.  Co.,  40 
Ore.  126,  66  Pac.  576,  where  an  instruc- 
tion on  "act  of  God"  in  relation  to  a 
storm  which  broke  down  wires  was  up- 
held in  its  entirety  though  certain 
statements  therein  taken  from  their 
context  might  be  said  to  lay  down  a 
wrong  rule.  See  also  Mitchell  v. 
Charleston  Light  &  P.  Co.,  45  S.  C.  146, 
22  S.  E.  767. 

An  instruction  that  "the  usual  rule 
applies,  and  that  is  that  they  are  charged 
with  introducing  the  agency  by  the  use 
of   the   best   known    means   and   appli- 
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_  C.     Contributory  Negligence.  —  In  charging  on  contributory  neg- 
ligence it  is  not  necessary  to  use  the  specific  term  "contributory,'''^* 


ances  for  so  doing,"  when  taken  in 
connection  with  a  further  instruction 
that  persons  using  a  dangerous  agency 
have  the  duty  of  exercising  a  high 
degree  of  care  to  prevent  injury  to 
persons  who  in  the  exercise  of  a  law- 
ful right  come  in  contact  with  such 
agency,  imposes  on  defendant  no  other 
duty  than  that  of  inquiring  for  and 
selecting  the  means  of  safely  using  the 
dangerous  current  of  electricity  which 
are  best  known  for  that  purpose. 
Brooks  V.  Consolidated  Gas  Co.,  70  N. 
J.  L.  211,  57  Atl.  396,  affirming  53  Atl. 
296. 

An  instruction  that  "it  was  the  duty 
of  defendant  ...  to  use  the  highest 
degree  of  care  and  skill  known,  which 
may  be  used  under  the  same  or  similar 
circumstances,  to  so  insulate  or  protect 
its  wires  as  to  make  them  free  from 
danger  to  those  who  may  be  brought 
in  contact  with  them,"  is  not  objec- 
tionable as  directing  that  the  company 
owes  a  duty  to  make  its  wires  free  from 
danger  and  so  makes  it  an  absolute 
insurer,  but  when  read  as  a  whole  it 
only  puts  upon  the  company  the  duty 
of  using  the  highest  degree  of  care 
and  skill  practicable  under  similar  con- 
ditions to  make  them  free  from  danger. 
Bowling  Green  Gas  Light  Co.  V.  Dean's 
Exrs.,  142  Ky.  678,  134  S.  W.  1115. 

An  instruction  that  the  defendant 
"is  presumed  to  have  known  that  it 
was  an  electric  wire  and  to  have  known 
and  realized  the  dangerous  properties 
of  electricity  and  that  a  higher  degree 
of  care  was  necessary  when  a  thing  on 
account  of  which  an  injury  maj*  be 
caused  was  a  highly  dangerous  one," 
etc.,  is  not  objectionable  as  likely  to 
be  misunderstood  by  the  jury  though 
the  sentence  is  elliptical  in  that  it  does 
not  in  terms  state  with  what  the  care 
required  in  handling  electric  wires  is 
to  be  compared.  The  court  had  already 
charged  on  ordinary  care  and  the  in- 
struction fairly  presents  the  idea  that 
greater  care  is  required  in  handling 
dangerous  agencies  than  in  handling 
ordinary  substances.  Nagle  v.  Hake, 
123  Wis.  256,  101  N.  W.  409. 

In  an  action  against  a  city,  its 
contractor  who  had  erected  an  electric 
light  plant,  and  a  telephone  company 
of  whom  decedent  was  an,  employe  for 


their  concurrent  negligence,  an  instruc- 
tion read,  if  the  jury  believe  that  "the 
agents  and  servants  of"  the  telephone 
company,  "including  the  deceased, 
knew  or  had  notice  of  the  danger  of 
bringing  their  wire  in  contact  with  the 
city's  wires,  and  they  might  by  the 
exercise  of  reasonable  care  have  avoid- 
ed such  contact,  and  they  negligently 
brought  its  wire  into  such  contact,  and 
but  for  such  negligence  the  plaintiflE 
would  not  have  been  killed — if  the  jury 
find  for  the  plaintiff,  they  should  find 
against  said  telephone  and  telegraph 
company  alone,  and  in  favor  of  the 
other  defendants."  This  instruction  is 
not  objectionable  as  telling  the  jury 
they  might  find  against  the  telephone 
company  though  they  found  decedent 
knew  of  the  defect  and  was  himself 
guilty  of  negligence,  but  its  proper  con- 
struction is  that  if  they  found  for  the 
plaintiff  they  could  onlj  find  against 
the  telephone  company  because  the 
other  defendants  would  be  released  if 
any  of  the  telephone  companj^'s  agents 
or  employes  had  such  knowledge  and 
acted  negligently.  (Further  instruc- 
tions were  given  as  to  the  fellow  serv- 
ant rules  and  general  rules  of  contribu- 
tory negligence,  fully  setting  out  the 
liability  as  between  the  company  and 
decedent.)  Cumberland  Tel.  &  Tele. 
Co.  V.  Ware's  Admx.,  115  Ky.  581,  74 
S.  W.  289. 

58.  A  charge  read:  "Whatever  was 
the  cause  of  the  breaking  of  the  de- 
fendant's wire,  and  whosesoever  fault  it 
may  have  been,  the  deceased  was  re- 
quired to  exercise  the  care  of  a  rea- 
sonably prudent  man  to  avoid  contact 
with  the  wire,  and  if  he  knew  its  loca- 
tion, or  if  he  ought  to  have  known  it, 
and  neglected  to  keep  a  reasonably 
safe  distance  from  the  wire,  and  there- 
fore came  in  contact  with  it  by  acci- 
dentally stepping  upon  it,  there  can  be 
no  recovery  in  this  action."  It  was 
objected  that  this  did  not  tell  the  jury 
that  deceased's  negligence  must  be 
such  as  contributed  to  the  accident. 
The  court  says:  "I  think  this  is  hyper- 
criticism.  The  theory  of  the  plaintiff 
was  that  death  was  caused  by  electro- 
cution. The  negligence  referred  to  is 
that  of  coming  in  contact  with  the  liv- 
ing wire,  which  was,  of  course,  a  con- 
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but  care  must  be  taken  to  include  all  the  elements.^^     That  particular 
facts  would  constitute  contributory  negligence  should  not  be  charged ;"" 


tributing    cause."      Buckley    v.    West-  i  knowing  the  proximity  of  this  wire  and 


Chester  Lighting  Co.j  87  N.  Y.  Supp 
763,  affirmed,  183  N.  Y.  506,  76  N.  E. 
1090. 

59.  An  instruction  read:  "If  this 
plaintiff  was  of  a  degree  of  intelligence 
at  the  time  of  the  accident  to  know 
of  the  dangerous  qualities  of  electric- 
ity, still  the  jury  are  instructed  that, 
unless  he  knew  or  had  some  notice  or 
reason  to  believe  to  the  contrary,  he 
is  entitled  to  assume  that  the  company 
had  performed  its  whole  duty  in  the 
matter  of  insulating  its  wires,  and  that 
the  same  were  in  safe  and  proper  con- 
dition and  to  act  upon  this  assump- 
tion." This  instruction  is  susceptible 
of  the  construction  that  plaintiff  might 
wholly  neglect  to  take  any  precautions 
whatever  to  avoid  danger  from  these 
wires,  even  though  he  knew  of  the 
dangerous  qualities  of  electricity. 
There  should  be  added  to  it  the  addi- 
tional statement  "that  plaintiff  never- 
theless could  not  recover  unless  he  ex- 
ercised a  proper  degree  of  care  to  avoid 
the  danger,  notwithstanding  the  as- 
sumption that  defendant  had  done  its 
duty."  Denver  Consol.  Elec.  Co.  v. 
Walters,  39  Colo.  301,  89  Pac.  815. 

60.     An   instruction    read:      "If   you 
find    from    the    evidence    in    this    case 
that  the  plaintiff's  intestate  .    .    .  knew 
that  this  wire  was  broken  and  hanging 
on  the  fence   and  that   he  was  warned 
by  his  employer  to  stay  away  from  the 
same   and    not    to   go    about    the    same, 
and,  if  he  did  so,  he  was  liable  to  get 
killed,   and,   disregarding  this   warning, 
he    went    out    to    the    vicinity    of    this 
broken  wire  and  placed  his  hand  upon 
the    fence    in    near    proximity     to     the 
broken    wire    and    received    an    electric 
shock  therefrom  by  which  he  was  killed, 
then    I    instruct    you    to    find    for    the 
defendant."     This  is  not  objectionable 
as    amounting    to    an    instruction    as    a 
matter    of    law    that    disregard    of    his 
employer's  instructions  would  be  of  it- 
self  contributory  negligence,  but  prop- 
erly construed  is  a  charge  that  plaintiff 
cannot    recover    if    deceased    knew    of 
the  danger  and  voluntarily  placed  him- 
self  in   a   position   to   receive   a   shock. 
Carroll  v.   Grande   Ronde   Elec.   Co.,   52 
Ore.  370,  97  Pac.  552. 

A    charge    that    "if     the     deceased, 
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the  danger  thereof,  became  preoccupied 
in  any  way  and  forgot  about  the  dan- 
ger, and  his  so  doing  was  a  failure  to 
remain  as  alert  and  watchful  as  a  rea- 
sonably careful  man  should  under  the 
circumstances,  then  there  can  be  no 
recovery,"  is  not  a  charge  that  mere 
preoccupation  and  forgetfulness  of  the 
intestate  defeated  recovery,  but  that 
a  preoccupation  and  forgetfulness  that 
was  inconsistent  with  the  conduct  of  a 
reasonably  careful  man  under  the  cir- 
cumstances would  defeat  recovery. 
Buckley  v.  Westchester  Lighting  Co. 
87  N.  Y.  Supp.  763,  affirmed,  183  N.  Y. 
506,  76  N.  E.  1090. 

An  instruction  that  "the  plaintiff's 
intestate  had  no  right  to  touch  the 
wire  of  the  defendant  company  unless 
it  interfered  with  his  passage  along 
the  highway,"  is  objectionable  as 
amounting  to  a  ruling  as  a  matter  of 
law  upon  a  question  of  fact.  Lydston 
r.  Rockingham  County  Light  &  P.  Co., 
75  N.  H.  23,  70  Atl.  385. 

The    instruction    was:      "A    man    of 
ordinary    prudence    and    understanding, 
who   has  lived  in   a  city,  neighborhood 
or  community  where  electricity  is  con- 
veyed   by    means    of    power    and    pole 
lines   for   purposes    of    heat,    light    and 
poweT,  and  where  electric  transmission 
lines  are  installed  and  maintained,  and 
who   has  been   around   electrical   power 
lines,   transmission   lines,    service   lines, 
machinery   and   appliances   is   presumed 
to   know   the   powers,   dangers    and   po- 
tentialities   of    electricity    and    electric 
power."     This  invades  the  province  of 
the  jury,   as   it   is   not   one    of   the   un- 
questioned data  of  general  observation 
and   knowledge   which   a    court    is   per- 
mitted to  declare  to  a  jury,  that  every 
man  who  lives  in  a  neighborhood  where 
such  plants  are  operated  and   nas  been 
around    the    machinery    and    appliances 
is   acquainted    with   "the    dangers   and 
potentialities"    of   electricity.      "Prob- 
ably the  vast  majority  of  such  men  do 
understand   and   appreciate  the   danger, 
but,  under  our  system  of  procedure,  the 
plaintiffs  had  a  right  to  have  the  jury 
determine   whether   the    deceased   knew 
the    danger    of    the    electric    current." 
Foley  17.  Northern  California  Power  Co., 
14  C'al.  App.  401,  112  Pac.  467. 
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nor  should  the  court  single  out  and  give  undue  prominence  to  certain 
portions  of  the  evidence.*^^  Care  must  be  taken  to  confine  the  jury  to 
the  impersonal  rather  than  to  the  personal  standard,"-  and  the  jury- 
should  not  be  permitted  to  enter  the  field  of  mere  conjecture.^' 

VII.  QUESTIONS  OF  LAW  OR  FACT.  —  A.  Cause  op  Injury. 
As  in  other  negligence  cases,  the  question  of  proximate  cause  is  for  the 
jury.***  The  jury  must  say  whether  the  injuries  were  in  fact  received 
from  an  electric  shock  or  current,**^  though  of  course  the  case  may 
be  taken  from  the  jury  where  there  is  no  evidence  to  support  plain- 
tiff's contention  j*^*^  but  in  this  as  in  other  matters  the  credibility  of 


61.  An  instruction  that  the  jury  in 
determining^  the  contributory  negligence 
of  a  boy  ten  or  twelve  years  of  age 
who  had  voluntarily  touched  a  wire 
attached  to  an  electric  lamp  lying  in 
the  street  "must  consider  the  fact  thai 
the  plaintiff  in  this  case  has  lived  all 
his  life  in  a  city,  where  they  had  elec- 
tric lights  and  electric  wires,  and  the 
fact  that  the  plaintiff  thus  had  oppor- 
tunities to  learn  and  appreciate  the 
dangers  of  such  agencies,"  is  bad  as 
being  argumentative  and  a  charge  on 
the  evidence.  Potera  v.  City  of  Brook- 
haven,  95   Miss.   774,  49  So.   617. 

In  a  charge  on  contributory  negli- 
gence it  is  not  giving  undue  prominence 
to  certain  facts  to  tell  the  jury  that 
they  "should  consider,  among  other 
things,  so  much  of  the  evidence  as  in- 
dicates the  plaintiff's  age,  his  knowl- 
edge of  electricity,  his  knowledge  of 
this  particular  wire,  the  general  cir- 
cumstances in  the  shop  at  the  time  of 
the  accident,  and  the  conduct  of  the 
other  persons  just  before  the  accident 
with  respect  to  the  electricity  in  the 
shop."  Bic&  V.  Wheeling  Electrical 
Co.,  62  W.  Va.  685,  59  S.  E.  626. 

62.  An  instruction  read:  "I  think 
you  should  take,  gentlemen,  this  par- 
ticular pole  and  form  a  judgment.  How 
suspicious  a  place  was  it?  How  dan* 
gerous  a  place  would  it  appear  to  the 
ordinary  observation  of  a  man  of  this 
character?  How  suspicious  would  it 
appear  to  a  man  of  that  kind?  Was 
he  fairly  warned  by  the  mere  look  of 
that  place  that  there  was  danger  that 
the  insulation  might  be  off  or  that  he 
was  called  upon  to  inspect  for  lack 
of  insulation?  Is  the  lack  of  insula- 
tion— is  a  bare  spot  on  the  wire — a 
thing  of  such  common  occurrence,  gen- 
tlemen, on  poles  of  this  description, 
that  men  should  always  invariably  in- 
spect it  and  always  make   a   close  in- 


spection?" This  was  held  to  be  mis- 
leading as  leading  the  jury  to  under- 
stand the  real  issue  to  be  whether  due 
care  required  the  plaintiff  to  make  a 
"clos€  inspection"  of  the  pole.  It 
leaves  the  jury  to  decide  upon  the 
particular  personal  aspect  rather  than 
the  impersonal.  Gloucester  Elec.  Co. 
V.  Dover,  153  Fed.  139,  82  C.  C.  A.  291, 

63.  The  trial  court  erred  in  suggest- 
ing to  the  jury  that  the  instinct  of 
self-preservation  would  dictate  to  a 
man  of  common  sense  not  to  take  an 
obvious  live  wire  in  his  naked  hand 
and  therefore  they  might  assume  that 
he  grabbed  the  wire  in  his  hand  as  he 
fell  to  protect  himself  from  contact 
with  it.  "If  his  body  had  shown  evi- 
dence of  the  wire  having  struck  it 
first  there  might  be  some  reasonable 
basis  for  the  jury  to  indulge  such  pre- 
sumption." Minneapolis  General  Elec. 
Co.  V.  Cronon,  166  Fed.  651,  92  C.  C.  A. 
345,  20  L.  R.  A.   (N.  S.)   816. 

64.  Western  Union  Tel.  Co.  v.  Thorn, 
64  Fed.  287.  12  C.  C.  A.  104;  Musolf 
r.  Duluth  Edison  Elec.  Co.,  108  Minn. 
369,  122  N.  W.  499. 

65.  Oarretson  v.  Tacoma  E.  &  P. 
Co.,  50  Wash.  24,  96  Pac.  511. 

Whether  or  not  negligent  construc- 
tion or  negligent  maintenance  of  elec- 
tric light  wires  was  such  as  to  cause 
them  to  set  fire  to  a  building  is  for 
the  jury.  German-American  Ins.  Co. 
V.  New  York  Gas  &  Elec.  L.,  etc.  Co., 
103  App.  Div.  310,  93  N.  Y.  Supp.  46, 
affirmed,  185  N.  Y.  581,  78  N.  E.  1103. 

66.  See  Estabrook  v.  Newburgh 
Light,  H.  &  P.  Co.,  125  N.  Y.  Supp. 
944,  where  the  reviewing  court  reversed 
after  verdict  in  plaintiff's  favor  and 
refusal  of  motion  for  new  trial.  The 
evidence  showed  that  plaintiff  had 
fallen  out  of  a  tree.  He  testified  that 
an  electric  shock  caused  him  to  fall 
and  that  he   was  burned  by  the  elec- 
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the  witnesses  is  solely  for  the  jury.^^  It  being  disputed  whether  the 
injured  party  did  in  fact  come  in  contact  with  a  certain  wire,  that 
question  is  for  the  jury,*^*  as  is  the  question  of  manner  of  contact.*'* 
What  particular  current  of  electricity  caused  the  injury  is  for  the 
jury/"  and,  where  material,  it  is  for  them  to  determine  the  course 
of  the  currentJ^ 

B.  Negligence  of  Defendant.  —  1.  Generally.  —  As  in  other 
cases,  the  question  of  defendant's  negligence  is  one  of  fact  for  the 
jury,''^  unless  the  facts  are  susceptible  of  only  one  inference.^^ 


tricity.  None  of  his  fellow  workmen 
had  observed  any  manifestations  of 
electricity,  and  the  nurse  and  doctor 
who  attended  him  at  the  hospital  tes- 
tified that  there  were  no  burns  on  his 
body. 

67.  Plaintiff  was  nonsuited  on  the 
trial  on  the  theory  that  it  was  utterly 
increditablo'  that  a  guy  or  stay  wire 
falling  on  him  in  the  manner  he  had 
described  would  have  caused  an  elec- 
tric shock,  but  he  had  testified  directly 
there  was  such  a  shock.  The  supreme 
court  says:  "We  are  not  able  to  un- 
derstand how  such  an  occurrence  could 
have  happened,  but  this  court  is  not 
the  judge  of  the  credibility  of  testi- 
mony. We  have  frequently  had  occa- 
sion in  cases  of  accident  upon  electric 
railways  to  try  and  fathom  some  of 
the  unaccountable  freaks  of  electricity. 
We  know  there  are  many  things  con- 
cerning its  action  that  are  imperfectly 
understood.  What  it  does  or  may  do 
under  a.  given  state  of  circumstances 
is  perhaps  not  yet  accurately  known. 
...  It  often  happens  that  science 
and  common  knowledge  may  be  invoked 
for  the  purposes'  of  demonstrating  that 
a  particular  statement  in  regard  to 
some  particular  accident  must  be  abso- 
lutely false;  in  such  cases  the  question 
is  for  the  court,  but  in  cases  of  doubt 
we  think  it  is  wiser  and  better  to 
submit  such  controversies  to  the  proper 
tribunal  for  settling  facts."  Walters 
V.  Syracuse  Kapid  Transit  R.  Co.,  178 
N.  Y.  50,  70  N.  E.  98,  reversing  82  N. 
y.  Supp.   82. 

Plaintiff  sued  for  shock  received  by 
stepping  on  a  live  wire  lying  on  the 
pavement.  Even  where  the  testimony' 
was  uncontradicted  that  the  wire  had 
been  cut  out  and  disconnected  at  both 
ends  before  it  was  put  on  the  pave- 
ment and  could  not  have  been  charged 
with  electricity  from  defendant 's  dy- 
namo, nor,  because  of  its  position,  bj 
contact  with  other  wires,  defendant 
was  not  entitled  to  a  peremptory  direc- 
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tion  in  its  favor,  for  the  jury  would 
not  be  bound  to  believe  the  witnesses. 
Devlin    v.    Beacon   Light    Co.,    198    Pa. 

583,  48  Atl.  482. 

68.  Fitzgerald  v.  Edison  Elec.  Ilium. 
Co.,  207  Pa.  118,  56  Atl.  350,  distin. 
guishing  Elliott  v.  Allegheny  County 
Light  Co.,  204  Pa.  568,  54  Atl.  278, 
where  case  was  taken  from  jury,  it 
being  undisputed  that  painter  slipped 
from  a  ladder  and  fell  among  live 
wires,  and  while  he  was  shocked  there- 
by it  was  purely  speculative  whether 
his  fall  would  not  have  been  more  se- 
rious had  he  not  struck  the  wires. 

69.  Whether  deceased  purposely 
touched  the  wire  or  his  hand  came  in 
contact  therewith  unintentionally; 
whether  he  did  it  to  steady  himself  or 
to  save  himself  from  falling — are  ques- 
tions for  the  jury.  Thomas  v.  Electri- 
cal Co.,  54  W.  Va.  395,  46  S.  E.  217. 

70.  Whether  death  was  by  a  flash 
of  lightning  coming  along  the  wire  or 
by  a  current  generated  by  defendant's 
plant  is  for  the  jury.  Alton  E.  &  Ilium. 
Co.  V.  Foulds,  81  111.  App.  322,  judg- 
ment affirmed,  190  111.  367,  60  N.  E. 
537. 

71.  Question  of  direction  in  which 
the  current  traveled  as  shown  by  burns 
on  body  and  other  like  evidence  is  for 
the  jury.  Snyder  v.  Mutual  Tel.  Co., 
J35  Iowa  215,  112  N.  W.  776. 

72.  Mass. — Barker  v.  Boston  Elec. 
Light  Co.,  178  Mass.  503,  60  N.  E.  2. 
N.  J.— New  York  &  N.  J.  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742,  42  Atl.  759. 
N.  Y.— Gordon  v.  Ashley,  191  N.  Y. 
186,  83  N.  E.  186.  Wis.— Miller  v. 
Kenosha  Elec.  R.  Co.,  135  Wis.  68,  115 
N.  W.  355;  Williams  v.  North  Wisconsin 
Lumb.  Co.,  124  Wis.  328,  102  N.  W. 
589. 

Applied  in  a  case  for  negligent  burn- 
ing of  property.  Romano  v.  Vicksburg 
R.   &  L.  Co.   (Miss.),  39  So.  781. 

73.  Lundy  v.  Southern  Bell  Tel.  & 
Tele.  Co.   (S.  C),  72  S.  E.  558. 
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2.  Construction.  —  Whether  the  particular  method  of  stringing  the 
wires  was  itself  negligence  is  for  the  jury,''*  as  where  the  negligence 
claimed  is  in  putting  wires  in  too  close  proximity/^ 

3.  Insulation.  —  Whether  wires  should  be  guarded  or  insulated/* 
and  the  extent  to  which  they  should  be  so  guarded  or  insulated,  is  for 


In  Steindorf  v.  St.  Paul  Gas  Light 
Co.,  92  Minn.  496,  100  N.  W.  221,  the 
evidence  was  held  not  to  be  so  con- 
clusively against  plaintiff  as  to  warrant 
directing  a  verdict  in  defendant 's  favor 
where  it  appeared  defendant's  electric 
wire,  one-fourth  of  an  inch  in  diameter, 
and  of  high  voltage,  was  strung  along 
a  street  parallel  with  a  building  de- 
ceased was  working  on  and  within  sev- 
enteen and  one-quarter  inches  of  the 
place  where  deceased  was  working. 
There  was  an  uninsulated  joint  in  the 
wire  which  had  been  there  for  a  long 
time.  Defendant  must  have  known 
that  it  would  be  necessary  for  work- 
men to  come  in  close  proximity  to  the 
defective  wire  whenever  repairs  were 
needed  to  the  roof,  cornice  and  gutter 
of  the  building. 

74.  Negligent  construction  is  a  ques- 
tion of  fact  for  the  jury  where  the 
evidence  shows  that  such  consisted  in 
stringing  the  wires  through  branches 
of  trees  and  the  real  issue  was  whether 
such  branches  caused  a  "short  cir- 
cuit," or  whether  an  unusual  wind 
storm  caused  the  branches  to  bring  the 
wires  together,  thus  forming  the  "short 
circuit."  Johnson  V.  Bay  City,  164 
Mich.  251,  129  N.  W.  29. 

It  isi  for  the  jury  to  determine 
whether  in  the  exercise  of  reasonable 
diligence  it  was  not  to  be  apprehended 
that  wires  strung  across  a  vacant  lot 
in  a  city  might  come  in  contact 
with  persons  lawfully  using  the  lot  to 
erect  structures  thereon.  Braun  v.  Buf- 
falo Gen.  Elee.  Co.,  200  N.  Y.  484,  94 
N.  E.  206. 

75.  Brown  V.  Northern  California 
Power  Co.,  14  Cal.  App.  651,  114  Pac. 
74. 

Whether  a  power  company  was  negli- 
gent in  continuing  to  carry  a  high  cur- 
rent over  a  feed  wire  when  it  knows 
of  the  close  proximity  of  telephone 
wires,  is  for  the  jury.  Lee  V.  Stillwater 
&  M.  St.  E.  Co.,  125  N.  Y.   Supp.  840. 

Whether  defendant  company  was  neg- 
ligent in  placing  high  voltage  wires 
not   more   than   eighteen   inches   apart, 


leaving  the  pole  between,  and  not  prop- 
erly insulating  the  wires  at  the  very 
point  where  linemen  were  liable  to 
brush  against  them  when  ascending  the 
pole.  Memphis  Consol.  Gas  &  Elec. 
Co.  V.  Bell,  152  Fed.  677,  68  C.  C.  A. 
453. 

76.  Mich. — Warren  v.  City  Elec.  R. 
Co.,  141  Mich.  298,  104  N.  W.  613, 
"span  wires."  W.  Va. — Thornburg  v. 
City  &  E.  B.  R.  Co.,  65  W.  Ya.  379, 
64  S.  E.  358.  Wis.— Block  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  371,  61  N.  W.  1101, 
omission  to  place  guard  wires. 

Whether  the  company  took  proper 
precautions  to  guard  against  persons 
on  the  balcony  of  a  house  from  coming 
in  contact  with  wires  leading  to  a  trans- 
former fastened  on  the  side  of  the 
house  is  for  the  jury.  Brooks  v.  Con- 
solidated Gas  Co.,  70  N.  J.  L.  211,  57 
Atl.  396,  affirming  53  Atl.  296. 

Whether  the  burning  of  some  one  of 
the  buildings  on  which  wires  rested 
and  which  would  cause  them  to  sag 
and  come  in  contact  with  other  wires 
could  have  been  reasonably  anticipated, 
and  so  throw  upon  the  companies  the 
duty  of  protecting  the  wires  from  the 
contact  bound  to  occur  if  the  wires 
sagged,  is  for  the  jurv.  Horning  v.  Hud- 
son River  Tel.  Co.,  97  N.  Y.  Supp.  625, 
affirmed,  186  K  Y.  552,  79  N.  E.  1007. 
It  is  a  question  for  the  jury  whether 
proper  precautions  have  been  taken 
as  to  enclosing  or  putting  out  of  or- 
dinary reach  hanger  wires  which  per- 
sons not  authorized  so  to  do  have  used 
with  the  knowledge  of  the  management. 
Charette  v.  Village  of  L'Anse,  154  Mich. 
304,  117  N.  W.  737. 

Negligence  as  Matter  of  Law  Not  to 
Insulate. — In  Thomas  v.  Electrical  Co., 
54  W.  Va.  395,  46  S.  E.  217,  the  court 
while  adhering  to  this  general  rule, 
says  that  when  the  evidence  is  undis- 
puted that  the  place  is  one  where  per- 
sons have  a  right  to  go  for  business 
or  pleasure,  it  is  proper  for  the  court 
to  instruct  as  a  matter  of  law  that  the 
wires  should  have  been  insulated. 
Obedience   to   Ordinance. — The    jury 
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the  jury  to  determine,"  including  the  determination  as  to  whether  a 
proper  insulating  material  was  used.'^ 

4.  Warning-  Public  of  Danger,  —  Whether  reasonable  care  has  been 
taken  to  warn  the  public  of  danger  is  for  the  jury.^" 

5.  Inspection.  —  Whether  there  has  been  such  inspection  as  would 
relieve  defendant  from  a  charge  of  negligence  is  for  the  jury.**" 

6.  Notice  or  Knowledge  of  Defects.  —  Whether  notice  of  dangerous 
condition  of  wires  has  in  fact  been  received  by  the  defendant  company 
is  for  the  jury,^^  as  is  also  the  question  as  to  whether  the  condition 
has  existed  for  a  long  enough  time,  under  all  the  circumstances,  to 
charge  defendant  with  notice.^^ 


should  not  be  charged  as  a  matter  of 
law  that  the  company  was  not  guilty 
of  negligence  if  it  complied  with  cer- 
tain ordinances,  but  it  should  be  left 
to  the  jury  to  say  whether  from  all 
the  facts  and  circumstances  of  the  case 
the  company  was  guilty  of  negligence 
in  not  protecting  its  wire.  Southwest- 
ern Tel.  &  Tele.  Co.  v.  Myane,  86  Ark. 
548,  111   S.  W.  987. 

77.  Eichmond  &  P.  Elec.  E.  Co.  v. 
Eubin,  102  Va.  809,  47  S.  E.  834. 

"No  rule  of  law  can  be  laid  down." 
Lundy  v.  Southern  Bell  Tel.  &  Tele. 
Co.   (S.  C),  72  S.  E.  558. 

Whether  or  not  better  insulation 
should  have  been  used  where  wires  ran 
through  trees  is  for  the  jury.  Linton 
V.  Weymouth  L.  &  P.  Co.,  188  Mass. 
276,   74   N.   E.   321. 

Questions  as  to  "immediate  climatic 
conditions"  and  improper  insulation 
are  for  the  jury.  Musolf  v.  Duluth  Edi- 
son Elec.  Co.,  108  Minn.  369,  122  N.  W. 
499. 

78.  Knowlton  v.  Des  Moines  Edison 
Elec.  L.  Co.,  117  Iowa  451,  90  N.  W. 
818. 

It  is  proper  to  leave  to  the  jury 
the  meaning  of  the  word  "waterproof" 
as  used  in  an  ordinance  prescribing  in- 
sulation, where  such  involves  not  a 
mere  construction  of  the  language  of 
the  ordinance  but  its  application  to 
the  facts  in  the  case.  Knowlton  v.  Des 
Moines  Edison  Elec.  L.  Co.,  117  Iowa 
451,  90  N.  W.  818. 

79.  Anderson  v.  Seattle,  Tacoma,  etc. 
E.  Co.,  36  Wash.  387,  78  Pac.  1013, 
"third-rail"  system. 

80.  Alabama  City  G.  &  A.  E.  Co. 
V.  Appleton,  171  Ala.  324,  54  So.  638; 
Lutolf  r.  United  Elec.  Co.,  184  Mass. 
53,   67   N.   E.  1025. 

Whether  inspection  was  regular  and 
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proper  is  not  a  question  of  law.  War- 
ren V.  City  Elec.  K.  Co.,  141  Mich.  298, 
104  N.  W.  613. 

Construction  of  Contract  for  Inspec- 
tion is  for  the  Court. — The  construction 
of  a  contract  between  plaintiff  and  de- 
fendant as  to  whether  defendant  com- 
pany was  bound  to  inspect  wires  on 
plaintiff's  premises,  the  injury  having 
occurred  through  defective  apparatus, 
is  a  question  of  law  for  the  court. 
Brunelle  v.  Lowell  Elec.  Light  Corp., 
188  Mass.  493,  74  N.  E.  676. 

81.  Linton  v.  Weymouth  Light  &  P. 
Co.,  188  Mass.  276,  74  N.  E.  321. 

82.  Berstein  v.  Philadelphia  Elec. 
Co.  (Pa.),  83  Atl.  612;  Fitzgerald  r. 
Edison  Elec.  Ilium.  Co.,  200  Pa.  540, 
50  Atl.  161;  Eyan  v.  Oshkosh  Gas  Light 
Co.,  138  Wis.  466,  120  N.  W.  264. 

Whether  defendant  was  negligent  in 
failing  to  discover  a  break  for  more 
than  twelve  hours  in  the  day  time  is 
for  the  jury.  Lewis'  Admr,  v.  Bowling 
Green  Gaslight  Co.  (Ky.),  117  S.  W. 
278. 

Wihether  wire  was  in  fact  hanging 
down  as  described  by  witnesses  and 
what  length  of  time  it  had  been  in  that 
condition.  Macon  v.  Paducah  St.  E. 
Co.,  110  Ky.  680,  62  S.  W.  496. 

Where  injury  was  caused  by  crossed 
wires  the  court  properly  refused  to 
take  the  case  from  the  jury  though 
the  evidence  showed  the  particular 
wire  which  caused  the  injury  had  been 
knocked  down  by  a  severe  storm  and 
had  lain  in  the  highway  only 
twenty  or  thirty  minutes.  But  it  was 
also  in  evidence  that  such  wires  had 
frequently  been  so  knocked  down  pre- 
viously and  that  the  companies  had 
taken  no  precautions  to  prevent  con- 
tact of  their  wires.  Burton  Tel.  Co.  v. 
Gordon,  25  Ohio  C.  C.  641. 
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7.  Cutting  Out  Current  or  Repairing  Defects.  —  Whether  it  is 
negligent  to  fail  to  cut  out  current  after  service  has  been  discon- 
tinued,^^ or  after  notice  has  been  received  of  a  break  in  the  wires, 
are  questions  of  fact  for  the  jury.**  It  is  for  the  jury  to  determine 
whether  a  foreman  used  ordinary  care,  under  the  circumstances,  to 
ascertain  whether  current  had  been  properly  cut  out,*°  as  is  the 
question  of  the  use  of  due  diligence  to  repair  damages.*** 

C.  Contributory  Negligence,  —  1.  Generally.  —  As  in  other 
cases,  the  question  of  contributory  negligence  is  for  the  jury.*^ 

2.  Knowledge  of  Danger.  —  Whether  the  person  injured  had 
knowledge  of  the  dangerous  character  of  electric  wires,**  or  knew  that 


83.  United  States  Elec.  L.  Co.  v. 
Sullivan,  22  App.  Cas.    (D.  C.)    115. 

84.  Linton  v.  Wej^mouth  Light  &  P. 
Co.,  188  Mass.  276,  74  N.  E.  321;  Lulolf 
V.  United  Elec.  L.  Co.,  184  Mass.  53, 
67  N.  E.  1025. 

85.  Dallas  Elee,  Co.  v.  Mitchell,  33 
Tex.  Civ.  App.  424,  76  S.  W.  935. 

86.  Boyd  v.  Portland  Gen.  Elec.  Co., 
37  Ore.  567,  62  Pac.  378. 

Whether  due  care  hasi  been  taken 
after  notice  of  the  breaking  of  a  harm- 
less' wire  to  discover  whether  it  has  be- 
come dangerous  through  contact  with 
wires  carrying  a  dangerous  current  is 
for  the  jury  to  determine  from  all  the 
circumstances,  as  the  lapse  of  time, 
condition  and  population  of  the  neigh- 
borhood, urgency  of  possible  danger, 
etc.  Herron  v.  Pittsburg,  204  Pa.  509, 
54  Atl.  311. 

87.  Minn. — Bernier  v.  St.  Paul  Gas 
Light  Co.,  92  Minn.  214,  99  N.  W.  778. 
Mc— Clark  v.  St.  Louis  &  S.  E.  Co., 
234  Mo.  396,  137  S.  W.  583;  Von  Trebra 
V.  Laclede  Gaslight  Co.,  209  Mo.  648, 
108  S.  W.  559.  N.  C— Fisher  v.  New 
Bern,  140  N.  C.  506,  53  S.  E.  342.  Ore. 
Boyd  V.  Portland  Gen.  Elec.  Co.,  40 
Ore.  126,  66  Pac.  576.  Tex.— Houston 
Lighting  P.  Co-,  v.  Hooper,  46  Tex.  Civ. 
App.  257,  102  S.  W.  133.  Wis.— Wil- 
liams V.  North  Wisconsin  Lumb.  Co., 
124  Wis.  328,  102  N.  W.  589. 

Question  of  due  care  is  for  the  jury. 
Barker  r.  Boston  Elec.  Light  Co.,  178 
Mass.  503,  60  N.  E.  2;  Eeagan  v.  Boston 
Elec.  Light  Co.,  167  Mass.  406,  45  N. 
E.  743;  Griffin  v.  United  Elec.  L.  Co., 
164  Mass.  492,  41  N.  E.  675;  Tilings- 
worth  r.  Boston  Elec.  Light  Co.,  161 
Mass.  583,  37  N.  E.  778. 

Mere  knowledge  of  the  evidence  of 
the  risk  is  not  negligence  as  a  matter 
of  law,  so  it  is  for  the  jury  to  deter- 


mine whether  under  all  the  circum- 
stances plaintiff  was  guilty  of  contrib- 
utory negligence.  Drown  v.  ISew  Eng- 
land Tel.  &  Tel.  Co.,  81  Vt.  1,  66  Atl. 
801. 

Person  Walking  on  Railroad  Right 
of  Way. — It  is  for  the  jury  to  say 
whether  under  the  peculiar  circum- 
stances of  the  case  plaintiff  was  guilty 
of  contributory  negligence  in  walking 
on  the  defendant's  right  of  way  where 
he  was  injured  by  the  "third-rail." 
The  court  holds  that  he  was  not  a  tres- 
passer as  a  matter  of  law,  having  been 
wrongfully  ejected  from  a  car.  Ander- 
son V.  Seattle-Tacoma,  etc.  E.  Co.,  36 
Wash.  387,  78  Pac.  1013. 

88.  "How  much  a  countryman 
would  know  about  the  danger  of  pick- 
ing up  a  wire  in  the  streets  of  a  town, 
what  inferences  he  ought  to  have  drawn 
from  what  he  saw,  and  whether,  on  the 
whole,  his  conduct  showed  less  than 
reasonable  caution,  were  entirely  within 
the  domain  of  fact."  New  York  &  N. 
J.  Tel.  Co.  V.  Bennett,  62  N.  J.  L.  742, 
42  Atl.  759. 

The  question  of  the  extent  and  char- 
acter of  the  knowledge  of  the  deceased 
as  to  the  dangers  of  electric  wires  and 
the  influence  it  should  have  over  his 
conduct  in  taking  hold  of  the  wire  in 
question  is  for  the  jury.  City  of  Tipton 
V.  Eacobs   (Ind.),   95  "^N.   E.   265. 

Decedent  was  killed  by  a  "static 
current"  without  touching  the  wires. 
"It  was  for  the  jury  to  say  whether 
he  did  know  or  ought  to  have  known 
of  this  particular  danger.  It  certainly 
would  be  obvious  to  very  few  persons 
not  experts  or  engaged  in  business  in- 
volving electrical  currents  of  high  ten- 
sion." Dunn  V.  Cavanaugh,  185  Eed. 
451,  107  C.   C.  A.   521. 
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a  particular  wire  was  charged  with  electricity  and  consequently  dan- 
gerous,^^'' or  knew  that  a  particular  manifestation  of  electrical  energy 
indicated  the  presence  of  the  electrical  current,""  are  questions  for 
the  jury. 

3.  Using  Supposedly  Safe  Apparatus  Which  Has  Become  Dan- 
gerous. —  Where  one  uses  ordinary  electrical  apparatus  in  the  custom- 
ary manner,  he  cannot  be  said  to  be  negligent  as  a  matter  of  law  where 
the  injury  is  due  solely  to  the  presence  therein  of  an  excessive  cur- 
rent f^  and  there  is  good  authority  for  holding  that  as  a  matter  of  law 
he  is  not  guilty  of  contributory  negligence.^^ 

4.  Where  Apparatus  is  Known  To  Be  Out  of  Order.  —  Linemen. 
Whether  linemen  are  negligent  in  taking  hold  of  apparatus  known 
to  be  out  of  order  is  a  question  of  fact.**^  Whether  deceased  was  in 
fact  an  ''ordinary  line  man"  or  a  "trouble  man"  is  for  the  jury,"* 
as  is  also  whether  he  was  acting  within  the  scope  of  his  employment."" 

Other  Persons.  —  It  is  a  question  of  fact  whether  or  not  a  house- 
holder is  negligent  in  handling  electrical  apparatus  while  he  is  trying 


89.  Notwithstanding  it  may  clearly 
appear  that  he  had  known  of  the  pres- 
ence of  the  wire  at  and  before  the  time 
he  came  in  contact  therewith.  Central 
Union  Tel.  Co.  v.  Sokola,  34  Ind.  App. 
429,   73   N.   E.   143. 

It  is  not  contributory  negligence  as 
a  matter  of  law  to  touch  an  electric 
wire  where  one  did  not  know  it  was 
uninsulated,  but  the  question  is  one  of 
fact  for  the  jury  under  all  circum- 
stances. Thomas  v.  Electrical  Co.,  54 
W.  Va.  395,  46  S.  E.  217.  See  also 
Bice  V.  Wheeling  Elec.  Co.,  62  W.  Va. 
685,  59  S.  E.  626.  And  see  Braun  v. 
Buffalo  General  Elec.  Co.,  200  N.  Y. 
484,  94  N.  E.  206.  Compare  Mangan 
V.  Hudson  Eiver  Tel.  Co.,  50  Misc.  388, 
100  N.  Y.  Supp.  539. 

It  is  for  the  jury  to  determine 
whether  decedent  knew  the  wire  was 
live;  knew  the  danger  of  touching  it, 
and  whether  in  moving  it  he  was  act- 
ing as  an  ordinarily  prudent  man  would 
do,  taking  into  consideration  the  fact 
that  he  may  have  had  reason  to  be- 
lieve the  wire  was  dead  and  was  mov- 
ing it  to  prevent  damage  when  the 
current  might  be  turned  on  later. 
Lewis'  Admr.  v.  Bowling  Green  Gas- 
light Co.   (Ky.),  117  S.  W.  278. 

"Whether  from  the  time  of  day  and 
other  circumstances  a  prudent  man 
might  be  justified  in  assuming  that  the 
current  was  not  turned  on  is  for  the 
jury.  Stevens  v.  United  Gas  &  Elec. 
Co.,  73  N.  H.  159,  60  Atl.  848. 

90.  Spires   v.    Middlesex,    etc.    Elec. 

Vol.  VIII 


Light  Co.,  70  N.  J.  L.  355,  57  Atl.  424, 
where  there  was  flame. 

91.  Delahunt  r.  United  Tel.  &  Tel. 
Co.,  215  Pa.  241,  64  Atl.  515,  standing 
on  a  wet  carpet  and  taking  hold  of  a 
metal  telephone  transmitter. 

92.  As  where  one  took  hold  of  an 
incandescent  lamp  in  the  same  manner 
as  he  and  others  had  been  in  the  habit 
of  handling  it  from  day  to  day  for 
years.  Wheeler  v.  Northern  Ohio  Tract. 
Co.,  27  Ohio  C.  C.  517. 

93.  Grimm  v.  Omaha  Elec.  L.  &  P. 
Co.,  79  Neb.  387,  112  N.  W.  620,  re- 
affirmed  on  rehearing,  79  Neb.  395,  114 
N.  W.  769,  case  of  an  incandescent 
light  fixture. 

94.  It  being  in  issue  as  fixing  the 
degree  of  care  and  question  of  assump- 
tion of  risk,  and  there  being  no  con- 
tract of  employment  to  be  construed. 
Grimm  V.  Omaha  Elec.  Light  &  P.  Co., 
79  Neb.  395,  114  N.  W.  769,  reafflrming 
79  Neb.  387,  112  N.  W.  620. 

95.  Deceased  had  been  sent  to  rec- 
tify trouble.  He  was  an  "outside" 
man,  but  was  invited  into  the  house 
from  which  the  •  trouble  had  been  re- 
ported to  see  if  conditions  were  normal 
there.  It  was  in  evidence  that  defend- 
ant company  divided  its  men  into  "out- 
side" and  "inside"  workers  under  dif- 
ferent foremen  and  defendant  claimed 
deceased  was  acting  out  of  "idle  curi- 
osity" in  attempting  to  investigate 
wires  and  apparatus  situated  inside  the 
house.  Grimm  r.  Omaha  Elec.  Light 
&  P.  Co.,  79  Neb.  387,  112  N.  W.  620, 
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to  locate  electrical  trouble  in  his  house,®^  or  for  one  not  experienced 
in  such  things  to  attempt  to  remove  dangerous  wires  from  his  prem- 
ises/^ or  from  a  public  place  where  he  apprehends  that  there  may 
be  damage  to  others."®  Whether  it  is  negligence  to  handle  electrical 
apparatus  after  one  has  been  warned  that  it  is  out  of  order,'-^"  or  to 
go  into  a  place  where  he  knows  electrical  trouble  exists/  are  questions 
for  the  jury. 

5.  Working"  Among  Wires.  —  Linemen.  —  It  is  a  question  of  fact 
whether  under  all  the  circumstances  a  lineman  or  other  electrical 
workman  is  guilty  of  contributory  negligence  in  coming  in  contact 
with  a  high  power  wire.-  The  weight  of  authority  is  that  the  failure 
to  wear  rubber  gloves  while  so  working  is  merely  one  fact  to  be  con- 


rea-ffirmed   on    rehearing,    79    Neb. 
114  N.  W.  769. 


395, 


96.  Witmer  v.  Buffalo  &  N.  F.  Elec. 
L.  &  P.  Co.,  98  N.  Y.  Supp.  781,  af- 
firmed,  187  N.  Y.  572,  80  N.  E.  1122. 

97.  As  where  a  wire  leading  into  a 
house  is  emitting  sparks  and  seems  to 
endanger  the  house.  Temple  Elec. 
Light  Co.  V.  Halliburton  (Tex.  Civ. 
App.),  136  S.  W.  584.  See  also  Leaven- 
worth Coal  Co.  V.  Eatchford,  5  Kan. 
App.  150,  48  Pac.  927,  where  one  at- 
tempted with  a  baseball  bat  to  remove 
a  wire  which  had  fallen  on  the  roof 
of  hisi  barn   and  was   emitting  sparks. 

98.  About  an  hour  before  the  acci- 
dent plaintiff  had  removed  a  live  down 
wire  from  the  sidewalk  to  the  gutter. 
He  testified  that  he  was  walking  along 
the  sidewalk  paying  no  attention  to  the 
wire  and  did  not  know  just  what  hap- 
pened, but  his  theory  was  that  the 
wind  blew  the  wire  against  him.  There 
was  evidence  of  a  disinterested  party 
that  a  loop  of  the  same  wire  was  hang- 
ing down  about  half  way  to  the  ground 
about  two  minutes  before  the  accident. 
Defendant's  theory  was  that  plaintiff 
left  the  sidewalk  and  "meddled"  with 
the  wire  in  the  gutter.  It  was  held 
it  was  for  the  jury  to  determine 
whether  plaintiff  was  in  the  exercise 
of  due  care.  Linton  v.  Weymouth  Light 
&  P.  Co.,  188  Mass.  276,  74  N.  E.  321. 

The  circuit  court  was  upheld  in  set- 
ting aside  the  verdict  of  the  jury  as 
to  contributory  negligence  where  the 
evidence  was  undisputed  that  plaintiff, 
a  man  about  twenty-five  years  of  age, 
voluntarily  took  hold  of  a  wire  he  knew 
was  live,  about  two  feet  from  the  ex- 
posed end  thereof  and  where  it  was 
apparently  insulated,  his  object  being 
to  remove  the  wire  out   of   the   reach 


of  a  party  of  boys  who  were  playing 
with  it.  Billington  v.  Eastern  Wis- 
consin R.  &  L.  Co.,  137  Wis.  416,  119 
N.  W.  127. 

99.  The  evidence  showed  that  one 
of  decedent's  co-employes  had  received 
a  slight  shock  several  hours  before  and 
decedent's  employer  had  told  him  about 
and  also  that  the  electric  company  had 
been  notified  and  had  sent  their  in- 
spector, who  had  made  an  inspection 
and  gone  away.  Decedent  was  looking 
for  his  tools  while  his  employer  was 
narrating  these  events,  and  undertook 
to  turn  on  one  of  the  lights,  at  the 
same  time  saying:  "I  always  take 
hold  of  a  light  that  way,"  and  in- 
stantly received  a  fatal  shock.  It  was 
properly  left  to  the  jury  to  determine 
whether  decedent  was  attempting  to 
turn  on  the  light  to  aid  him  in  his 
search,  supposing  that  the  defect  had 
been  remedied  or  was  experimenting 
or  boasting  to  show  that  he  could  do 
with  impunity  what  his  fellow  employe 
had  failed  to  do.  Union  Light,  H.  &  P. 
Co.  V.  Arntson,  157  Fed.  540,  87  C.  C. 
A.  1. 

1.  The  fact  that  deceased  went  into 
a  cellar,  in  the  pursuance  of  his  duties, 
within  a  few  hours  after  another  man 
had  been  killed  by  the  electric  current 
there,  would  not  of  itself  be  so  con- 
trolling as  to  warrant  directing  a  ver- 
dict against  plaintiff.  The  jury  might 
also  consider  the  fact  that  deceased 
went  with  his  immediate  superior,  and 
that  he  was  killed  while  following  such 
superior  out  of  the  cellar,  it  not  being 
apparent  just  how  deceased  came  in 
contact  with  the  current.  United 
States  Elec.  L.  Co.  V.  Sullivan,  22  App. 
Cas.   (D.  C.)   115. 

2.  Memphis  Consol.  Gas  &  Elec.  Co. 
V.  Bell,  152  Fed.  677,  68  C.  C.  A.  453. 
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sidered.^  It  cannot  be  said  to  be  negligence  as  a  matter  of  law  for 
such  workman  to  throw  a  wire  over  another  wire,*  or  to  grasp  a  wire 
when  he  ought  to  have  seized  a  rope.^  Whether  a  lineman  should  have, 
or  could  have,  seen  a  defective  condition  is  for  the  jury,^  as  is  the 
question  whether  it  was  negligence  for  him  to  climb  a  pole  in  the  man- 
ner which  he  adopted,^  or  to  turn  a  switch  in  a  particular  way,^  or 
to  step  on  a  wire  wliich  ought  to  have  been  in  a  harmless  condition.^ 


3.  Snyder  v.  Mutual  Tel.  Co.,  135 
Iowa  215,  112  N.  W.  776;  Knowlton  v. 
Des  Moines  Edison  Elec.  L.  Co.,  117 
Iowa  451,  90  N.  W.  818.  See  also:  Md. 
Consolidated  Gas  Co.  v.  Smith,  109  Md. 
186,  72  Atl.  651;  Ziehm  t\  United  Elec. 
L.  &  P.  Co.,  104  Md.  48,  64  Atl.  61. 
Mo. — Geismann  v.  Missouri-Edison  Elec. 
Co.,  173  Mo.  654,  73  S.  W.  654;  Trout 
V.  Laclede  Gas  Light  Co.,  151  Mo.  App. 
207,  132  S.  W.  58.  Pa.— Eeed  v.  Norris- 
town  Elec.  Light  &  P.  Co.,  223  Pa.  591, 
72  Atl.  1045.  Compare  Judge  v.  Narra- 
gansett  Elec.  Light  Co.,  23  R.  I.  208, 
49  Atl.  961,  where  the  fact  that  de- 
ceased was  not  wearing  rubber  gloves 
seems  to  have  been  considered  as  cumu- 
lative evidence,  at  least,  that  he  was 
not  exercising  due  care. 

In  Butcher  v.  Eockland  Elec.  Co., 
108  N.  Y.  Supp.  567,  aprmed  in  195 
N.  Y.  540,  88  N.  E.  1118,  the  court 
says  that  ordinarily  omission  to  wear 
such  gloves  by  one  about  to  work 
among  electric  wires  "would  be  con- 
clusive evidence  of  negligence;"  but 
in  the  case  at  bar  the  whole  question 
of  contributory  negligence  was  left  to 
the  jury,  it  appearing  among  other 
things  that  when  plaintiff  inquired 
about  gloves  his  foreman  said,  "Go 
ahead,  you  don't  need  any,"  and  none 
of  the  other  workmen  were  wearing 
gloves  at  the  time. 

4.  Hausler  v.  Commonwealth  Elec. 
Co.,  240  111.  201,  88  N.  E.  561,  affirming 
144  111.  App.  643. 

5.  Musolf  i\  Duluth  Edison  Elec. 
Co.,  108  Minn.  369,  122  N.  W.  499. 

6.  Beaning  v.  South  Bend  Elec.  Co., 
45  Ind.  App.  261,  90  N.  E.  786;  Leque 
V.  Madison  Gas  &  Elec.  Co.,  133  Wis. 
547,  113  N.  W.  946. 

There  was  some  evidence  that  de- 
cedent could  have  observed  if  he  had 
kept  his  eyes  open  that  the  electric 
light  wire  was  exposed  at  a  joint  or 
splice,  but  the  evidence  was  conflicting 
and  it  was  shown  that  a  special  exam- 
ination had  to  be  made  after  the  acci- 
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1  dent  to  discover  the  extent  to  which 
the  insulation  was  worn  off.  Memphis 
Consol.  Gas  &  Elec.  Co.  v.  Bell,  152 
Fed.  677,  68  C.  C.  A.  453. 

The  mere  fact  that  plaintiff,  a  tele- 
phone lineman,  might  have  seen  the 
dangerous  condition  of  electric  wires 
some  thirty  or  forty  feet  away  from 
the  place  where  he  was  working,  he 
being  at  the  time  looking  for  the  cause 
of  trouble  among  the  telephone  wires, 
doQS  not  constitute  contributory  negli- 
gence as  a  matter  of  law.  Gentzkow  v. 
Portland  R.  Co.,  54  Ore.  114,  102  Pac. 
614.  Compare  Carroll  v.  Grande  Eonde 
Elec.   Co.,  52  Ore.  370,  97  Pac.  552. 

A  telephone  lineman  is  not  charged 
as  a  matter  of  law  with  the  duty  of 
going  out  of  his  way  to  ascertain  if 
high  power  wires  carried  on  a  pole 
which  he  is  about  to  ascend  are  prop- 
erly insulated.  It  was  argued  in  the 
case  cited  below  that  if  he  had  gone 
out  into  the  street  and  looked  he  could 
have  seen  that  the  insulation  was  de- 
fective. The  lineman,  though  having 
knowledge  of  the  dangerous  character 
of  the  high-power  wires,  knows  "that 
there  is  a  duty  to  keep  the  wire  in- 
sulated ...  he  has  some  reason  to 
expect  that  the  wires  will  be  kept  pro- 
tected." Dover  v.  Gloucester  Elec.  Co., 
155  Fed.  256.  See  also  Gloucester  Elec. 
Co.  V.  Dover,  153  Fed.  139,  82  C.  C.  A. 
291,  where  the  court  in  passing  on  the 
same  accident  says  that  it  was  for  the 
jury  to  determine  whether  the  lineman 
exercised  the  care  of  a  prudent  man  in 
climbing  the  pole,  assuming  he  ought 
to  have  seen  the  lack  of  insulation, 
since  there  was  evidence  that  the  prox- 
imate cause  of  the  injury  was  the  sway- 
ing of  the  pole. 

7.  Beaning  v.  South  Bend  Elec.  Co., 
45  Ind.  App.  261,  90  N.  E.  786. 

8.  Carr  v.  Manchester  Elec.  Co.,  70 
N.  H.  308,  48  Atl.  286. 

9.  Leque  v.  Madison  Gas  &  Elec. 
Co.,  133  Wis.  547,  113  N.  W.  946,  a 
"span  wire." 
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Workers  at  Other  Trades.  —  It  is  for  the  jury  to  say  whether  under 
the  circumstances  it  was  negligent  for  men  working  at  trades  not  elec- 
trical to  work  in  close  proximity  to  electric  wires.^**  And  it  is  also 
for  the  jury  to  say  whether  the  method  of  work  adopted  by  them  was 
proper,"  and  whether  they  followed  instructions^-  or  were  properly 
warned  of  a  particular  danger  to  be  apprehended  from  particular 
apparatus.^^  The  mere  fact  that  the  party  was  warned  of  the  danger 
would  not  take  the  case  from  the  jury,"  nor  would  the  fact  that  he 
had  some  knowledge  of  the  danger  ;^^  but  where  he  was  warned  and 
disregarded  both  warning  and  instructions,  the  contributory  negligence 
is  established  as  a  matter  of  law.^® 

6.  Persons  on  Highway.  —  It  is  for  the  jury  to  say  whether  one 
lawfully  on  the  highway  is  guilty  of  contributory  negligence  in  placing 
his  hand  on  an  electric  light  pole.^^  It  cannot  be  said  as  a  matter  of 
law  that  one  is  negligent  in  crossing  the  highway  at  a  place  other  than 
the  regular  cross-walk,^^  or  in  using  one  cross-walk  rather  than  an- 
other,^® or  in  alighting  from  a  public  conveyance  which  has  been 
stopped  because  of  some  unknown  trouble.^" 


10.  Sommer  v.  Public  Service  Corp., 
79  N.  J.  L.  349,  75  Atl.  892. 

11.  As  whether  a  painter  was  negli- 
gent in  propping  up  wires  so  that  he 
could  work  under  them.  Fitzgerald  v. 
Edison  Elec.  Ilium.  Co.,  207  Pa.  118,  56 
Atl.  350. 

It  cannot  be  asserted  as  a  matter  of 
law  that  one  was  negligent  in  going 
to  work  where  there  were  electric  wires, 
or  in  stepping  over  them  when  he  might 
have  gone  below  them,  the  situation 
being  such  that  he  had  a  right  to  as- 
sume the  wires  were  harmless.  Perham 
V.  Portland  Gen.  Elec.  Co.,  33  Ore.  451, 
54  Pac.   14. 

Whether  one  was  negligent  could  not 
be  decided  as  a  question  of  law  where 
it  was  claimed  that  such  negligence 
consisted  in  getting  opposite  instead  of 
above  a  certain  wire,  it  being  a  ques- 
tion for  the  jury  whether  any  danger 
was  to  be  apprehended  so  long  as  he 
did  not  actually  touch  the  wire.  Dunn 
V.  Cavanaugh,  185  Fed.  451,  107  C.  C. 
A.  521. 

12.  Hoppe  V.  City  of  Winona,  113 
Minn.  252,  129  N.  W.  577. 

13.  As,  the  danger  of  painting  cer- 
tain caps  of  trolley  poles  liable  to  be- 
come charged  with  electricity.  Smith 
V.  Twin  City  Kapid  Transit  Co.,  102 
Minn.  4,  112  N.  W.  1001. 

And  see  Dunn  v.  Cavanaugh,  185  Fed. 
451,  107  C.  C.  A.  521,  where  the  evi- 
dence showed  that  decedent,  who  was 
painting  a  power  house,  was  killed  by 


the  "static  electric  current"  which  ac- 
companies uninsulated  high  power  wires, 
and  there  was  no  evidence  that  he  had 
been  told  of  this  current,  though  he 
had  been  warned  not  to  touch  the  wires 
and  not  to  get  near  them,  etc. 

14.  Brooks  r.  Consolidated  Gas  Co., 
70  N.  J.  L.  211,  57  Atl.  396,  affirming 
53  Atl.  296. 

15.  Giraudi  v.  Electric  I.  Co.,  107 
Cal.  120,  40  Pac.  108. 

16.  As  where  one  knew  that  wires 
were  charged  with  electricity  and  were 
dangerous,  had  been  twice  warned  and 
been  directed  not  to  attempt  to  do  the 
work  in  the  manner  in  which  he  did  it. 
Weir  V.  Haverford  Elec,  L.  Co.,  221  Pa, 
611,  70  Atl.  874. 

17.  Lydston  v.  Eockingham  County 
Light  &  P,  Co.,  75  N.  H.  23,  70  Atl, 
385, 

18.  Miller  i).  Lewiston  Elec.  Light, 
etc.  Co.,  212  Pa.  593.  62  Atl.  32. 

19.  As  where  plaintiff  used  a  regu- 
lar cross-walk  instead  of  a  more  incon- 
venient one,  there  being  no  evidence 
that  he  knew  of  any  particular  danger 
from  wires  on  the  cross-walk  used. 
Crosby  v.  Portland  R.  Co.,  55  Ore.  496, 
100   Pac.   300,   101   Pac.   204. 

20.  It  cannot  be  said  as  a  matter  of 
law  that  deceased  was  guilty  of  con- 
tributory negligence  in  getting  out  of 
a  public  bus  after  the  driver  had  left 
it,  for  the  purpose  of  getting  a  light, 
to  see  what  was  the  matter.  One  of 
the   horses  had   fallen    down,    deceased 
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7.  Children.  —  Since  the  rule  that  very  young  children  are  not  in 
law  capable  of  contributory  negligence  applies  with  special  force  to 
dangers  incident  to  electrical  wires  and  apparatus,-^  it  seems  peculiarly 
within  the  province  of  the  jury  to  pass  upon  the  question  whether 
children  have  been  guilty  of  contributory  negligence.-^  So  the  case 
may  go  to  the  jury  even  where  it  is  clear  that  the  child  was  warned 
not  to  touch  the  particular  wire,-^  or  where  he  touches  apparatus  under 
the  circumstances  which  would  perhaps  amount  to  trespass  in  an  older 
person,-*  or  is  injured  by  going  into  a  dangerous  place  where  he  had 


was  left  alone  and  there  was  no  evi- 
dence as  to  his  reason  for  leaving  the 
bus,  nor  that  either  he  or  the  driver 
knew  that  the  horse  had  been  shocked 
by  electricity.  Jacksonville  Ice  &  Elec. 
Co.  V.  Moses  (Tex.  Civ.  App.),  134  S. 
W.  379. 

21.  Applied  to  a  child  five  years  and 
four  months  old  who  was  injured  by 
an  electric  light  wire  lying  in  street. 
Johnson  v.  Bay  City,  164  Mich.  251, 
129  N.  W.  29.  See  the  title  "Negli- 
gence." 

The  burden  of  proving  contributory 
negligence  being  on  defendant  where 
it  appeared  plaintiff 's  intestate  was  a 
boy  ten  years  of  age  who  was  killed 
by  grasping  a  live  wire  down  in  the 
street  and  giving  no  indication  that  it 
was  live,  the  reviewing  court  says  his 
"conduct  must  be  judged  with  due  re- 
gard for  his  boyish  nature  and  habits," 
and  hence  it  was  error  for  the  trial 
judge  to  refuse  to  charge  that  he  was 
not  guilty  of  contributory  negligence. 
Haynes  v.  Ealeigh  Gas  Light  Co.,  114 
N.  C.  203,  19  S.  E.  344. 

See  also  Ilebert  v.  Hudson  Eiver  Elec. 
Co.,  120  N.  Y.  Supp.  672,  where  it  was 
said  that  a  child  of  eight  years  was 
presumed  to  be  non  sui  juris. 

22.  As  where  a  boy  ten  or  twelve 
years  of  age  voluntarily  touched  a  wire 
attached  to  an  electric  lamp  which  had 
fallen  in  the  street  (Potera  v.  City  of 
Brookhaven,  95  Miss.  774,  49  So.  617); 
or  where  a  fourteen-year-old  boy 
grasped  a  wire  as  he  was  running  along 
the  coping  of  a  bridge  as  he  and  other 
children  had  been  in  the  habit  of  doing 
(Thornsburg  v.  City  Elec.  &  Gas  E. 
Co.,  65  W.  Va.  379,  64  S.  E.  358);  or 
where  a  child  seven  and  a  half  years 
old  picked  up  a  fallen  electric  light 
wire  for  the  purpose  of  passing  under  it 
(Mayor  of  Madison  v.  Thomas,  130  Ga. 
153,  60  S.  E.  461). 

Plaintiff  was  about  eleven  years  old. 
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His  cap  blew  off  and  while  replacing 
it  he  put  his  head  down  and  passed 
rapidly  along  the  street,  running  into 
a  wire  which  was  hanging  down.  There 
was  no  evidence  that  he  knew  the  wire 
was  therCj  except  a  possible  inference 
from  his  having  observed  on  the  pre- 
vious evening  a  wire  similarly  sus- 
pended at  a  point  150  feet  distant. 
Boyd  V.  Portland  Elec.  Co.,  41  Ore.  336, 
68  Pac.  810, 

"Whether  a  boy  who  was  killed  should 
have  seen  wire  lying  on  sidewalk  and 
have  avoided  it,  is  for  the  jury.  Eowe 
V.  New  York  &  N.  J.  Tel.  Co.,  66  N. 
J.  L.  19,  48  Atl.  523. 

23.  Brubaker  v.  Kansas  City  Elec. 
L.  Co.,  130  Mo.  App.  439,  110  S.  W.  12, 

"In  the  case  at  bar  the  little  boy 
from  his  want  of  discretion  and  judg- 
ment thought  he  could  handle  the 
deadly  wire  if  he  stood  on  a  board. 
His  ignorance  as  to  the  danger  of  tak- 
ing hold  of  the  wire  while  standing  on 
the  board,  his  childish  imjaulse  to  take 
hold  of  it,  not  to  take  a  dare,  and 
his  childish  want  of  discretion  were  the 
causes  that  led  to  his  death.  Under 
such  circumstances  it  was  a  question 
for  the  jury  to  determine  under  all  the 
facts  whether  he  exercised  such  care 
and  discretion  as  might  be  reasonably 
expected  of  one  of  his  age  situated  as 
he  was."  City  of  Owensboro  V.  York's 
Admr.,  25  Ky.  L.  Eep.  1397,  77  S.  W. 
1130.  Compare  Haynes  v.  Ealeigh  Gas 
Light  Co.,  114  K  C.  203,  19  S.  E.  344. 

24.  As  where  a  boy  of  fourteen 
grasped  and  shook  a  hanger  wire  for 
the  purpose  of  causing  an  electric  light 
to  burn  as  he  had  frequently  seen  other 
boys  in  the  village  do,  is  a  question 
for  the  jury.  Charette  V.  Village  of 
L'Anse,  154  Mich.  304,  117  N.  W.  737. 
See  also  Macon  v.  Paducah  St.  E.  Co., 
110  Ky.  680,  62  S.  W.  496;  Lexington 
E.  Co.  V.  Fain's  Admr.,  24  Ky.  L.  Eep. 
1443,    71    S.    W.    628,    where    fourteen- 
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no  legal  right,  or  was  under  no  duty,  to  go,  merely  to  satisfy  his 
curiosity.-'^ 

"Attractive  Nuisance,"  —Whether  certain  electrical  apparatus  is  of 
such  a  nature  as  is  likely  to  attract  children  and  so  relieve  them  from 
contributory  negligence  under  the  "attractive  nuisance"  doctrine,  is 
for  the  jury.-*"' 

Duty  To  Warn  Child. —  Wliether,  under  particular  circumstances,  it  is 
the  duty  of  a  father  to  warn  his  child  against  a  particular  danger  to 
be  apprehended  from  a  particular  wire  is  for  the  jury.-^ 

VIII.  VERDICT  AND  DAMAGES.  —  A.  Special  Verdicts.  —  In- 
terrogatories to  the  jury  must  refer  to  some  particular  duty  omitted, 
or  negligent  act  done,-^  and  must  not  assume  material  facts.-**  The 
special  verdict  must  conform  to  the  general  verdict,^"  and  the  answers 


year-old  boy  caught  hold  of  a  pulley 
wire  to  an  electric  street  lamp  which 
was  out. 

So  where  a  young  boy  attempted  to 
replace  an  insulator  which  had  fallen 
or  been  removed  from  its  proper  place. 
Denver  Colsol.  Elec.  Co.  V.  Walters,  39 
Colo.  301,  89  Pac.  815.  See  also  Wal- 
ters V.  Denver  Consol.  Elec.  Co.,  17 
Colo.  App.  192,  68  Pac.  117;  Walters 
V.  Denver  Consol.  Elec.  Co.,  12  Colo. 
App.  145,  54  Pac.  960. 

25.  As  where  a  boy  went  underneath 
a  sidewalk  to  observe  a  fire  caused  by 
the  grounding  of  wires.  Commonwealth 
Elec.  Co.  V.  Melville,  210  111.  70,  70  N. 
E.  1052,  affirming  110  111.  App.  242. 

26.  Pierce  v.  United  Gas  &  Elec.  Co., 
161  Cal.  176,  118  Pac.  700,  a  guy  wire 
hanging  free^  and  dangerous  only  when 
swung  into   contact  with  another  wire. 

Compare  Temple  v.  McComb  City 
Elec.  L.  &  P.  Co.,  89  Miss.  1,  42  So. 
874,  where  the  court  says:  "The  im- 
memorial habit  of  small  boys  to  climb 
little  oak  trees  filled  with  abundant 
branches  reaching  almost  to  the  ground 
is  a  habit  of  which  corporations  stretch- 
ing their  wires  over  such  trees  must 
take  notice." 

27.  Herron  v.  Pittsburg,  204  Pa. 
509,  54  Atl.  311,  involving  the  question 
of  a  father's  returning  home  to  warn 
his  son,  a  schoolboy. 

28;  "Did  the  defendant  do  every- 
thing that  could  reasonably  be  done, 
under  the  circumstances,  to  prevent 
the  injury  of  which  the  plaintiff  com- 
plained?"— is  too  general  because  it 
does  not  refer  to  any  particular  duty, 
or  point  out  any  circumstances  or  acts 
shown  in  the  evidence,  but  since  the 
evidence  centered  on  negligence  re- 
specting the  transformer,  an  interrog- 


atory, "Did  the  defendant  do  all  that 
could  be  reasonably  done  under  the 
circumstances  to  keep  its  transformer 
in  order?"  covered  the  case  sufficiently. 
Bice  V.  Wheeling  Elec.  Co.,  62  W.  Va, 
685,  59  S.  E.  626. 

"If  Walter  Eunyon  had  been  careful, 
considering  the  knowledge  he  had  of 
the  wires,  would  he  have  been  in- 
jured?"— is  not  good  because  not  ask- 
ing as  to  the  facts  on  which  to  base  an 
opinion,  but  merely  asking  an  opinion 
on  whether  deceased  had  been  guilty  of 
contributory  negligence,  which  is  a 
question  of  law.  Eunyan  v.  Kanawah 
Water  &  L.  Co.,  68  W.  Va.  609,  71 
S.  E.  259. 

29.  The  words  "considering  the 
knowledge  he  had  of  the  wires"  imply 
that  the  deceased  had  such  knowledge 
and  that  even  the  judge  thought  so. 
Eunyan  v.  Kanawah  Water  &  L.  Co., 
68  W.  Va.  609,  71  S.  E.  259. 

30.  A  complaint  directly  charged 
negligence  in  permitting  a  crystallized 
and  weak  wire  to  be  suspended  as  a 
trolley  wire,  the  breaking  of  which 
caused  plaintiff  to  receive  an  electric 
shock.  No  interrogatory  was  submitted 
to  the  jury  on  the  direct  question  as 
to  whether  the  wire  was  crystallized 
and  weak.  A  number  of  interrogatories 
were  submitted,  but  the  questions,  how- 
ever answered,  would  not  show  defend- 
ant was  not  charged  with  actual  or 
constructive  notice  of  such  condition. 
The  general  verdict  affirms  the  propo- 
sition against  defendant  and  the  an- 
swers to  the  interrogatories  do  not  con- 
tradict it.  Citizens'  E.  Co.  v.  Batley, 
159  Ind.  368,  65  N.  E.  2.  In  answer 
to  an  interrogatory,  "Did  the  defend- 
ant do  all  that  could  be  reasonably 
done  under  the  circumstances  to  keep 
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to  the  interrogatories  must  not  contradict  the  complaint  and  evidence.^^ 
B.  Damages.  —  Though  the  questions  of  damages  are  usually  de- 
terminable solely  by  the  principles  applicable  to  the  same  injury  by 
whatever  means  inflicted,  and  so  not  within  the  scope  of  this  article,^^ 
in  a  few  cases  the  peculiarly  injurious  effects  of  the  electric  current 
upon  the  human  body  have  been  considered  in  determining  whether  or 
not  a  verdict  was  excessive  ;^^  and  the  nature  of  the  element  has  also 
been  considered  on  the  question  of  punitive  damages.^* 


its  transform eT  in  order?"  tlie  jury 
said:  "We  do  not  know,"  This  was 
held  to  be  equivalent  to  saying  that  de- 
fendant, on  whom  the  burden  rested, 
had  not  satisfied  the  jury  that  it  had 
done  everything  it  could,  and  hence 
was  not  destructive  of  the  general  ver- 
dict. Bice  i>.  Wheeling  Electrical  Co.. 
62  W.  Va.  685,  59  S.  E.  626. 

In  the  case  cited  below,  the  chief 
question  of  fact  was  whether  Anston 
(plaintiff's  decedent)  was  attempting 
to  turn  on  an  electric  light  to  aid  him 
in  finding  his  tools,  or  to  experiment 
with  a  view  to  ascertaining  whether 
the  light  could  be  turned  on  without  a 
shock.  The  court  submitted  the  ques- 
tion to  the  jury  in  the  form  of  the 
question,  "Was  Mr.  Anston  at  the  time 
of  the  accident  attempting  to  turn  on 
the  light  to  aid  him  in  finding  his  tools, 
or  was  he  attempting  an  experiment  to 
ascertain  whether  he  could  turn  on  the 
light  without  receiving  a  shock?"  The 
jury  answered,  "We,  the  jury,  find 
that  Mr.  Anston  was  attempting  _  to 
turn  on  the  light  to  aid  him  in  finding 
his  tools,"  and  at  the  same  time  they 
rendered  a  general  verdict  in  plaintiff's 
favor.  "There  was  no  disharmony  be- 
tween the  special  findings  and  the  ver- 
dict." Union  Light,  Heat  &  P.  Co.  V. 
Arntson,  157  Fed.  540,  87  C.  C.  A.  1. 

An  interrogatory  read,  "Does  the 
evidence  show  that  these  wires  were 
subjected  to  any  more  than  the  ordi- 
nary usage  of  wires  at  that  place  from 
the  time  they  were  so  put  in  place  to 
the  time  of  plaintiff's  accident?"  _  A 
negative  answer  was  held  not  equiva- 
lent to  a  finding  that  the  wire  in  ques- 
tion was  only  subjected  to  ordinary 
usage,  for  the  ordinary  usage  of  wires  i 
at  that  place  may  have  been  very  great. 
There  was  room  for  the  inference  that 
the  wire  had  become  crystallized  and 
weak  from  extensive  or  hard  usage,  and 
by  reason  thereof  defendant  was  put 
on    notice   of    its    condition.      Citizens' 
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St.  E.  Co.  V.  Batley,  159  Ind.  368,   65 
N.  E.  2. 

31.  A  complaint  alleged  a  negligent 
permitting  of  a  telephone  wire  to  lie 
in  a  dangerous  position  across  an  elec- 
tric light  wire  "for  a  long  time  pre- 
vious" to  October  30.  The  evidence 
showed  that  it  fell  in  that  position 
about  October  3.  In  answer  to  an  in- 
terrogatory the  jury  stated  that  the 
wire  came  in  contact  with  the  electric 
wire  the  night  before  or  on  the  morn- 
ing of  the  accident,  which  occurred 
October  30.  This  was  not  equivalent 
to  a  finding  that  the  wires  did  not  fall 
as  alleged  in  the  complaint,  and  as  the 
evidence  showed,  for  the  electric  wires 
were  insulated  and  the  jury  may  have 
intended  that  the  insulation  had  not 
become  worn  so  there  was  actual  con- 
tact of  the  metals  and  consequent 
charging  of  the  telephone  wire  with 
the  current  that  caused  the  injury  until 
that  same  day  or  the  night  before. 
Central  Union  Tel.  Co.  v.  Sokola,  34 
Ind.  App.  429,  73  K  E.  143. 

32.  See  such  titles  as  "Death  by 
Wrongful  Act;"  "Negligence."  And 
see  the  title  "Damages"  in  Encyclo- 
paedia OF  Evidence. 

33.  See  Clark  v.  St.  Louis  &  S.  E. 
Co.,  234  Mb.  396,  137  S.  W.  583,  where 
a  verdict  for  $20,000  was  upheld,  plain- 
tiff's injuries  and  consequent  suffering 
having  been  directly  increased  by  the 
destructive  action  of  the  electric  cur- 
rent on  muscles  and  tissues. 

A  verdict  of  $12,000  was  held  not  ex- 
cessive where  the  evidence  showed  that 
the  "electrical  shock  spent  its  force 
on  the  cellular  structure  of  the  spinal 
cord,"  so  affecting  the  whole  system 
that  the  injured  party  would  probably 
be  unable  to  do  any  kind  of  physical 
labor  again.  Denison  Light  &  P.  Co. 
V.  Patton  (Tex.  Civ.  App.),  135  S.  W. 
1040. 

34.  For  an  electric  light  company, 
knowing  that   its  wires  are  down  and 
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IX.  CRIMINAL  LIABILITY.  —  In  many  states  there  exists  a 
statutory  crime  of  stealing  electricity  or  electrical  appliances,  or  inter- 
fering with  meters  and  wires.^^ 


have  "grounded"  as  the  result  of  a 
bad  storm  to  continue  sending  out  cur- 
rent for  several  hours  and  until  after 
daybreak  and  at  a  time  when  people 
had  begun  to  appear  upon  the  streets 
of  the  city,  is  such  wanton  disregard 
of  the  rights  of  others  as  to  warrant 
punitive  damages.  Texarkana  Gas  & 
Elec.  Light  Co.  t.  Orr,  59  Ark.  215,  27 
S.  W.   66. 

See  Laughlin  v.  Southern  Public 
Service  Corp.,  83  S.  C.  62,  64  S.  E. 
1010,  as  to  punitive  damages  for  neg- 
lecting to  take  care  of  wire  which 
the  company  had  known  was  not  prop- 
erly insulated,  where  it  passed  through 
trees,  for  a  long  time,  and  that  two 
weeks  before  the  accident  they  had 
been  ordered  by  the  street  committee 
to  remove  all  wires  out  of  trees. 

35.  Cal.— Penal  Code,  §499a.  Idaho. 
Eev.  Codes,  §§7175,  7177.  Ind.— Burns' 
St.,  1908,  §§2302,  2303.  la.— Code 
(1907  Supp.),  §§4807,  4852c.  Ky.— 
Carroll's  St.,  1909,  §1262a.  Me.— Rev. 
St.,  1903,  ch.  128,  §8.  Mich.— Comp. 
Laws,  1897,  §§11603,  11605.  Minn.— 
Rev.  Laws,  1905,  §5143,  as  amended, 
Laws,  1907,  ch.  166,  §1.  Mo.— Rev.  St., 
1909,  §§4578,  4580.  Mont.— Rev.  Codes, 
1907,  §§8659,  8660,  8661.  Neb.— Comp. 
St.,    1911,    §§3450   €t   seq.     Nev.— Rev. 


Laws,  1912,  §6752.  N.  J.— Comp.  St., 
1910,  p.  1794,  §§164,  164a.  N.  Y.— 
Penal  Code,  §651.  Ohio. — Gen.  Code, 
1910,  §§12507,  12508.  Ore.— Lord's  St., 
1910,  §1992.  Utah.-^Comp.  Laws, 
1907,  §§4371,  4448.  Vt.— Pub.  St., 
1906,  §4863.  Va.— Pollard's  Code,  1904, 
§37280.  Wis.— St.,  1898,  §4432,  as 
amended  by  ch.  108,  1901,  and  ch.  70, 
1905,  and  §4559  as  amended  by  ch. 
284,  1901.  Wyo.— Comp.  St.,  1910, 
§5858.  Eng.— 45  &  46  Vict.,  ch.  56, 
§§22    23. 

In  State  v.  Block,  70  N.  J.  L.  398, 
57  Atl.  391,  under  an  indictment  charg- 
ing defendant  with  tampering  with  a 
meter,  thereby  preventing  the  proper 
registration  of  current  supplied  him 
and  fixing  the  date  of  such  tampering, 
the  evidence  showed  that  the  current 
was  cut  off  immediately  after  the  dis- 
covery of  the  tampering.  The  court 
held  that  this  left  only  the  question 
of  the  tampering  for  the  jury,  and 
hence  offers  by  defendant  to  show  what 
his  bills  had  been  and  what  the  amount 
of  electricity  actually  consumed  was 
too  remotely  connected  with  the  real 
question  in  issue  to  have  been  preju- 
dicial to  defendant,  and  so  was  not 
ground  for  reversing  the  conviction. 
See  also  the  titles  "Larceny;"  Mali- 
cious Mischief." 


ELEGIT.  —  See  Execution. 


ELEVATED   RAILROADS.  —  See   Street  RaUroads. 
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I.  INTRODUCTION.  —  A.  Scope  op  Article.  — The  object  of 
this  article  is  to  set  forth  the  law  of  procedure  in  connection  with  the 
statutory  offense  of  embezzlement.  However,  it  is  deemed  important, 
by  way  of  preface,  to  refer  to  the  nature  and  origin  of  the  offense, 
since  in  no  other  way  can  the  various  requisites  of  indictments  and 
informations,  in  the  different  jurisdictions,  be  intelligently  understood. 

B.  Origin  and  Nature  of  the  Offense.  —  The  crime  of  embezzle- 
ment,^ as  understood  in  our  modern  law,  is  purely  statutory.^  The 
statutes  upon  the  subject,  both  in  this  country  and  in  England,  had 
their  origin  in  a  design  to  supply  the  defects  which  were  believed  to 
exist  in  the  law  of  larceny/^  Moreover,  in  the  development  of  the  law, 
new  statutes  have  been  enacted,  from  time  to  time,  in  order  to  meet 
new  classes  of  criminality  which  have  arisen  in  the  changing  con- 
ditions of  society,  and  which  were  not  embraced  within  the  adjudged 
limits  of  larceny.^ 

Larceny  and  embezzlement,  therefore,  while  very  similar  in  their 
nature,  are,  nevertheless,  distinct  and  separate  offences.^    Larceny  re- 


1.  From  the  Norman  French,  Em- 
heseiller  or  Embeasiler,  to  misappropri- 
ate, waste,  destroy,  filch,  subtract  from. 
In  some  of  the  early  statutes  the  word 
is  written  Imhezil. 

2.  U.  S.— 7n  re  Eichter,  100  Fed. 
295.  Ark.-^State  v.  Thompson,  42 
Ark.  517.  Cal. — People  v.  Gallagher, 
100  Cal.  466,  35  Pac.  80;  Ex  -parte 
Hedley,  31  Cal.  108.  111.— Kibs  v.  Peo- 
ple, 81  111.  599,  601.  Ky.— Com.  v.  Bar- 
ney, 115  Ky.  475,  74  S.  W.  181.  La. 
State  V.  Pellerin,  118  La.  547,  43  So. 
159;  State  v.  Wolff,  34  La.  Ann.  1153. 
Mass. — Com.  v.  Hays,  14  Gray  62,  74 
Am.  Dec.  662.  Mich. — People  v.  Me- 
Kinney,  10  Mich.  53,  109,  110.  Mo. 
State  V.  Harmon,  106  Mo.  635,  18  S. 
W,  128.  N,  M.— Territory  v.  Maxwell, 
2  N.  M.  250.  N.  D.^State  v.  Collins, 
4  N.  D.  433,  61  N.  W.  467. 

The  Doctrine  of  Trespass. — Although 
it  is  repeatedly  said  both  by  the  courts 
and  text  writers  that  embezzlement  is 
an  offense  unknown  to  the  common  law, 
the  more  accurate  statement  would  be 
that  to  settle  the  doubt  which  arose  in 
the  common  law  courts  upon  the  ques- 
tion whether  or  not,  in  certain  cases, 
the  fraudulent  appropriation  of  goods 
in  one's  possession  came  within  the 
crime  of  larceny,  the  early  statutes 
upon  the  subject  were  passed.  Such 
early  English  writers  as  Bracton,  Fleta 
and  Britton  followed,  more  or  less  liter- 
ally, the  Roman  law  definition  of  "fur- 
tum"  (theft)  in  defining  larceny.  That 
Eoman  law  included  the  notion  of  em- 
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bezzlement  in  "furtum"  is  indisputa- 
ble (see  Inst.  IV,  1;  Dig.  47,  2).  Writ- 
ers, however,  from  Coke 's  time  made 
Trespass  (either  in  "the  taking  and 
carrying  away,"  or  in  "the  taking") 
an  essential  element  in  larceny.  From 
this  arose  the  contention  that  without 
a  trespass,  as  in  embezzlement,  there 
could  be  no  larceny. 

Common  Law  in  America. — The  first- 
English  statute  upon  the  subject  (21 
Henry  VIII,  c.  7),  passed  in  1529  (see 
infra),  has  been  held,  however,  to  be 
common  law  in  this  country.  See  State 
V.  White,  2  Tyler  (Vt.)  352. 

3.  Ark.— State  v.  Thompson,  42  Ark. 
517.  Mass. — Com.  v.  Hays,  14  Gray 
62,  74  Am.  Dec.  662.  Tex.— Leonard 
V.  State,  7  Tex.  App.  417,  443. 

4.  Territory  v.  Maxwell,  2  N.  M. 
250,  267;  State  v.  Chew  Muck  You, 
20  Ore.  215,  25  Pac.  355. 

5.  Consequently,  under  an  indict- 
ment simply  charging  larcenj',  the  de- 
fendant cannot  be  convicted  of  embez- 
zling or  fraudulently  converting  the 
money  of  another,  which  was  never  in 
the  owner's  possession.  Kibs  v.  Peo- 
ple, 81  111.  599.  And  see,  in  general. 
Ark.— Fulton  v.  State,  13  Ark.  168. 
Mass. — Com.  v>.  Doherty,  127  Mass.  20; 
Com.  17.  Berry,  99  Mass.  428.  N.  0. 
State  V.  Fain,  106  N.  C.  760,  11  S.  E. 
422.  Eng.— R.  t\  Hawkins,  4  Cox  C. 
C.  244;  R.  v.  Hay  ward,  1  C.  &  K.  518, 
47  E.  C.  L.  516. 

See  however  infra,  II,  E,  5. 
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quires,  as  a  necessary  element,  a  trespass,  a  breach  of  technical 
possession;  in  embezzl€ment  the  element  of  trespass  is  absent." 

From  its  origin  and  nature,  embezzlement  is  variously  designated. 
Thus,  under  its  various  forms,  it  is  known  as  "statutory  larceny;'" 
theft ;^  larceny  by  servants;''  larceny  by  bailees;"  and  larceny  after 
trust."  Some  of  the  statutes,  moreover,  by  legislative  fiat,  arbitrarily 
make  the  offence  larceny,^-  while  many  of  the  statutes  provide  that 
whoever  shall  embezzle  shall  be  guilty  of  larceny.^^ 

C.  Statutory  Enactments.  —  1.  English  Statutes.  —  The  ^  first 
English  statute  upon  the  subject  of  embezzlement  was  passed  in  1529,^* 
its  object  being,  as  recited  therein,  to  settle  the  doubt,  which  had 
arisen  under  the  common  law  of  larceny,  whether  a  servant  intrusted 
with  his  master's  money  or  chattels  to  be  kept  for  the  master's  use, 
was  guilty  of  felony  in  stealing  such  property.^^    It  was  not,  however, 


6.  Distinguished    From     Larceny. — 

U.  S.— Moore  v.  United  States,  160  U. 
S.  268,  16  Sup.  Ct.  294,  40  L.  ed.  422. 
Conn. — State  v.  Hanley,  70  Conn.  265, 
39  Atl.  148.  Cal. — People  v.  Perini,  94 
Cal.  573,  29  Pac.  1027;  People  v.  John- 
son, 91  Cal.  265,  27  Pac.  663.  111.— Spal- 
ding t\  People,  172  111.  40,  49  N.  E. 
993.  Kan.— State  i\  Yeiter,  54  Kan. 
277,  283,  38  Pac.  320.  Tex.— Griffin  v. 
State,  4  Tex.  App.  390,  409. 

7.  Com  V.  Parker,  165  Mass.  539, 
43  K  E.  499. 

8.  Under  the  Texas  statute  of  1887, 
one  convicted  of  conversion  by  a  bailee 
is  guilty  of  "theft,"  and  punished  "as 
prescribed  in  the  penal  code  for  theft 
of  like  property."  Brooks  v.  State,  26 
Tex.  App.  184,  9  S.  W.  562. 

Canada. — In  the  Canada  criminal 
code  the  term  embezzlement  and  even 
the  term  larceny  are  not  used.  They  are 
both  placed  within  the  definition  of 
"theft."     See   §§344-348. 

9.  Hawkins,  Pleas  of  the  Crown,  I 
Vol.  155    (Curwood   ed.) 

10.  People  V.  Perini,  94  Cal.  573, 
29  Pac.  1027;  State  v.  Chew  Muck  You, 
20  Ore.  215,  25  Pac.  355. 

11.  Georgia. — Larceny  after  trust 
differs  from  larceny  in  that  trespass  is 
not  an  essential  element  of  the  of- 
fense. Smith  V.  State,  7  Ga.  App. 
468,  67  S.  E.  202.  See  also  Smith 
V.  State.  121  Ga.  618,  49  S.  E.  677. 

12.  The  Statutes  Should  Be  Con- 
sulted.— The  penal  code  of  New  York, 
for  example,  §528,  of  the  code  of  1882, 
makes  larceny,  embezzlement,  and  ob- 
taining goodsi  by  false  pretenses,  a 
single  specific  offense  under  the  com- 
mon name  of  larceny.     Mr.  Wharton  in 


commenting  on  this  says:  "This,  how- 
ever, cannot  prevent  their  distinctive 
features  being  presented,  if  not  in  in- 
dictments, at  least  in  bills  of  particu- 
lars, and  their  peculiar  characters  be- 
ing this  way  exhibited  to  courts  of  er- 
ror. The  object  gained  by  giving  the 
three  a  common  title  is  simplicity  in 
pleading,  and  the  avoidance  of  acquit- 
tals on  account  of  variance  between 
indictments  and  evidence  as  to  aver- 
ments distinguishing  larceny  from  em- 
bezzlement and  false  pretenses.  But 
the  same  difficulties  may  arise  in  vari- 
ances between  bill  of  particulars  and 
evidence."  Whart.  Crim.  Law,  §1029, 
10th  ed. 

13.  See  the  local  statutes,  and  the 
following  cases:  Colo. — Heller  v.  Peo- 
ple, 2  Colo.  App.  459,  31  Pac.  773.  HI. 
Cr.  Code,  §74;  Weimer  v.  People,  186 
111.  503,  58  N.  E.  378.  la.— Code,  §4842. 
See  State  v.  Ames,  119  Iowa  680,  94 
N.  "W.  231;  State  v.  Jamison,  74  Iowa 
602,  38  N.  W.  508.  Me.— State  v.  Wal- 
ton, 62  Me.  106.  Minn. — State  v.  But- 
ler, 26  Minn.  90,  1  N.  W.  821;  State 
V.  New,  22  Minn.  76.  Mont. — State 
V.  Hayes,  13  Mont.  116,  32  Pac.  415. 

14.  21  Henry  VIII,  c.  7.  Most  of 
the  books  and  cases  give  the  year  as 
1530,  instead  of  the  correct  date.  See 
Steph.  Hist,  of  Crim.  Law,  III,  152; 
The  Laws  of  England,  Vol.  IX,  p.  650. 

15.  The  preamble  to  the  statute, 
after  reciting  that  masters  have  upon 
trust  delivered  unto  their  servants  jew- 
els, money,  goods  and  chattels,  safely 
to  be  kept,  and  that  said  servants  have 
converted  the  said  jewels,  money,  and 
other  chattels,  says,  "which  misbe- 
haviour  so   done   was   doubtful  in   the 
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until  the  year  1799  that  a  general  statute  upon  the  subject  was  passed 
in  England.^"  This  statute  provided  that  if  any  clerk  or  servant,  or 
person  employed  in  the  capacity  of  a  clerk  or  servant,  should  "by 
virtue  of  such  employment,"  receive  or  take  into  his  possession  any 
chattel,  money,  or  valuable  security  for,  or  in  the  name  of,  or  on 
account  of,  his  master,  and  should  fraudulently  embezzle  the  same,  he 
should  be  deemed  to  have  feloniously  stolen  the  same."  This  statute 
was  repealed  by  7  and  8  Geo.  IV,  c.  27,  but  was  re-enacted  by  7  and  8 
Geo.  IV,  c.  29,  §47.  The  statute  now  in  force  in  England  is  known 
as  the  Larceny  Act  of  1861,^^  and  provides  that  a  clerk  or  servant 
who  "shall  fraudulently  embezzle  any  chattel,  money,  or  valuable 
security,  which  shall  be  delivered  to  or  received  or  taken  into  pos- 
session by  him  for  or  in  the  name  or  on  the  account  of  his  master 
or  employer,"  shall  be  deemed  to  have  feloniously  stolen  the  same, 
etc.^*  The  phrase  "by  virtue  of  such  employment"  found  in  the  pre- 
ceding statutes  is,  however,  omitted  in  the  present  act.^® 


common  law  whether  it  were  felony  or 
not." 

English  Commissioners. — Tn  the  first 
report  of  the  English  Criminal  Law 
Commissioners,  published  in  1834,  it  is 
said:  "This  statute  yvas  superseded 
by  subsequent  declarations  of  the  com- 
mon law,  which  were  more  extensive 
in  their  operation  than  the  statute 
itself."    p.   21. 

Common  Law  Doctrine. — This  statute 
is,  of  course,  old  enough  to  be  com- 
mon law  in  this  country,  and  has,  in 
fact,  been  declared  to  be  a  part  of 
the  common  law  with  us.  United 
States  V.  Cadwallader,  59  Fed.  677, 
680;  State  v.  White,  2  Tyler  (Vt.)  352. 

Other  English  Statutes. — At  later 
dates,  other  English  statutes  were 
passed  punishing  thefts  by  lodgers, 
postal  clerks,  bank  servants,  and  oth- 
ers. See  3  &  4  W.  &  M.,  c.  9;  9  Anne, 
c.  10;  5  Geo.  Ill,  c.  25;  7  Geo.  Ill, 
c.   50;    15   Geo.   II,   c.   13. 

16.  39  Geo.  Ill,  c.  85,  entitled,  "An 
Act  to  protect  masters  against  em- 
bezzlements by  their  clerks  or  serv- 
ants." 

Bazeley's  Case. — This  act  was  passed 
in  consequence  of  the  decision  in  Baze- 
ley's case,  who  was  convicted  at  the 
Old  Bailey,  in  Feb.,  1779.  Bazeley 
was  a  clerk  in  a  banking-house.  A 
customer  paid  a  sum  of  money  at  the 
counter  which  should  have  been  placed 
by  Bazeley  in  a  certain  drawer,  but 
he  kept  back  a  hundred  pound  note. 
Inasmuch  as  this  money  had  never 
been  in  the  possession  of  Bazeley's 
employers,  the  English  judges  held  the 
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act  not  to  be  larceny.     1  Hawkins,  P. 
C,  p.  158   (Curwood  ed.) 

Not  Common  Law  in  America. — The 
39th  year  of  Geo.  Ill  was  long  after 
the  date  of  the  independence  of  the 
United  States.  Neither  this  act,  nor 
any  decisions  under  it,  could  have  any 
binding  force  here  as  a  part  of  our 
common  law.  Territory  v.  Maxwell. 
2  N.  M.  250,  269. 

17.  See  Hawkins,  P.  C,  p.  158 
(Curwood  ed.),  where  this  act  and  the 
other  early  English  statutes  upon  the 
subject  are  collected. 

Indictment.— Upon  this  statute,  it 
has  been  ruled  that  the  indictment  must 
be  specially  drawn  upon  the  statute, 
and  that  judgment  upon  the  statute 
could  not  be  passed  on  a  general  in- 
dictment for  larceny   at   common   law. 

1  Hawk.,  P.  C,  p.  158   (Curwood  ed.); 

2  East.    P.    C.    567.      See    also    infra, 
II,  E,  5. 

18.  24  &  25  Vict.,  c.  96,  §68. 

19.  This  enactment,  like  the  repealed 
statutes,  has  the  effect  it  would  seem 
of  making  the  offense  a  larceny.  See 
E.  V.  Frampton,  D.  &  B.  585;  Euss.  on 
Crimes,  II,  342. 

Question  of  Fact. — Whether,  under 
this  act,  the  accused  was  acting  as  a 
clerk  or  servant  is  a  question  of  fact 
for  the  jury.  E.  v.  Chater,  9  Cox. 
C.  C.  1   (1861). 

20.  The  former  English  cases  upon 
the  clause  "by  virtue  of  such  employ- 
ment" are  no  longer  authorities.  The 
clause  wag  advisedly  omitted  in  the 
present  act  in  order  to  get  rid  of  the 
decisions    on    the    former    enactments. 
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Additional  sections  of  the  Act  of  1861  refer  to  breaches  of  trust 
by  bankers,  merchants,  brokers,  attorneys,  factors,  and  trustees,  de- 
claring such  frauds  to  be  misdemeanors,  although  embezzlement  by 
servants  and  clerks,  as  above,  is  made  a  felony.^^ 

2.  American  Statutes.  —  a.  The  States.  —  In  this  country,  stat- 
ntes  dealing  with  the  crime  of  embezzlement  have  been  passed  in  all 
the  states,  and  also  by  congress."  These  statutes,  while  similar,  vary 
in  details,  and  none  are  identical  with  the  English  statutes.  Con- 
sequently, great  caution  is  necessary  in  citing  the  decisions  of  one 
state,  or  of  one  country,  as  applicable  to  the  statute  of  another  state, 
or  of  the  other  country.  Moreover,  in  the  same  state,  statutes  gov- 
erning the  subject  have  been  changed  or  amended,  from  time  to  time, 
and  decisions  on  repealed  statutes  may,  or  may  not,  be  still  of  value, 
depending  upon  the  fact  whether  the  later  statute  has,  or  has  not, 
preserved  the  language  of  the  earlier  one.^^ 


Under  the  present  law,  it  is  no  longer 
necessary  to  prove  that  the  defendant 
had  any  authority  to  receive  the  prop- 
erty. See  Kuss.  on  Crimes  (6th  ed.), 
p.  "341. 

21.  24  &  25  Vict.,  c.  96,  §75,  et  seq. 

22.  See  Federal  Act  of  March  3, 
1875,  c.  144.     See  also  next  section. 

Every  State. — Embezzlement  is  a 
crime  in  every  state  of  the  union.  Ex 
parte  Pearce,  32  Tex.  Grim.  301,  23  S. 
W.    15,    17. 

Kentucky. — ^In  some  states,  however, 
the  legislation  upon  the  subject  has 
been  very  recent.  Thus,  even  in  an 
old  state  like  Kentucky,  prior  to  the 
statute  of  1902,  clerks  and  servants  of 
individuals  not  bankers,  and  not  in- 
corporated, and  bailees,  and  others  who 
had  come  into  possession  of  property 
rightfully,  and  by  reason  of  some  con- 
fidence or  trust  reposed  in  them  by 
the  owner,  and  who  subsequently  con- 
verted it,  were  not  punished  criminally. 
Shelburn  t\  Com.,  85  Ky.  173,  3  S.  W. 
7;  Com.  v.  Barney,  24  Ky.  L.  Eep. 
2352,  74  S.  W.  181. 

23.  These  statutes,  subject  to  their 
variations  in  particular  details,  cover 
in  general,  the  fraudulent  appropria- 
tion, by  certain  classes  of  designated 
persons  in  various  positions  of  trust 
and  confidence,  such,  for  example,  as 
clerks,  servants,  agents,  employers, 
bailees,  trustees,  public  officers,  and 
others,  of  property  intrusted  to  them. 
The  property  may,  likewise,  be  various- 
ly designated  as  money,  bank  bills, 
goods,  chattels,  property,  effects,  choses 
in  action,  rights  in  action,  valuables, 
any   valuable    thing,   etc.     Among   the 


possibly  defrauded  classes  are  specified, 
with  variations,  masters,  employers, 
principals,  wards,  beneficiaries,  corpor- 
ations, private  and  public;  associations, 
partnerships,  joint-stock  companies,  etc. 
Lastly,  the  criminal  character  of  the 
offense  may  be  designated,  as,  for  ex- 
ample, "larceny,"  "felonious  steal- 
ing," "felony,"  or  the  statute  may 
provide  that  the  offense  shall  be  pun- 
ished "as  larceny." 

Decisions  Not  Always  Applicable.— 
Thus,  as  remarked  by  the  federal  su- 
preme court:  "The  cases  reported  from 
the  English  courts,  and  from  the  courts 
of  the  several  states,  have  usually  aris- 
en under  statutes  limiting  the  offense 
to  certain  officers,  clerks,  agents  or 
servants  of  individuals  or  corporations, 
and  the  rulings  that  the  agency  or 
fiduciary  relation  must  be  averred,  as 
well  as  the  fact  that  the  money  em- 
bezzled had  come  into  the  possession 
of  the  prisoner  in  that  capacity,  are  not 
wholly  applicable  to  a  statute  which 
extends  to  every  person,  regardless  of 
his  employment,  or  of  the  fact  that 
the  money  had  come  into  his  possession 
by  virtue  of  any  office  or  fiduciary  re- 
lation he  happened  to  occupy."  Mr. 
Justice  Brown,  in  Moore  v.  United 
States,  160  U.  S.  268,  271,  16  Sup. 
Ct.   294,  40  L.   ed.  422. 

Statutory  Changes. — Many,  if  not 
most  of  the  refinements  incident  to  the 
law  of  embezzlement  under  both  the 
English  and  American  statutes  have 
been  modified  by  later  legislation,  and 
the  tendency  of  the  decisions  at  this 
day  is  to  assimilate  the  offense  to  lar- 
ceny,  in    accordance     with    the    plain 
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h.  Federal  Statutes.  —  Embezzlement  under  the  federal  laws  in- 
cludes various  forms  of  conversion,  among  the  most  important  of 
which  may  be  cited  the  embezzlement  by  "any  person"  of  "any 
money,  property,  record,  voucher,  or  valuable  thing  whatever,  of  the 
moneys,  goods,  chattels,  records,  or  property  of  the  United  States;"^* 
the  unlawfully  depositing  or  converting  any  portion  of  the  public 
monej''  intrusted  to  him  by  any  disbursing  officer  of  the  United 
States  ;2^  the  embezzlement  by  any  person  employed  in  the  postal 
service  of  any  letter,  packet,  bag,  or  mail  of  letters  containing  in- 
closures  ;-*'  the  embezzlement  by  postmasters,  or  other  persons  employed 
in  any  money-order  office  of  any  portion  of  the  money-order  funds  ;-^ 
the  embezzlement  by  any  "president,  director,  cashier,  teller,  clerk, 
or  agent"  of  any  national  bank  of  any  of  the  moneys,  funds,  or 
credits  of  the  bank;^^  and  the  embezzlement  by  guardians,  or  other 
persons  standing  in  a  fiduciary  relation  of  the  federal  pension  of  his 
ward.^^ 

D.  Definition.  —  From  the  preceding  statements  it  is  obvious  that 
no  accurate  definition  of  embezzlement  can  be  framed  which  would 
satisfy  the  requirements  of  a  definition  in  all  the  various  jurisdic- 
tions.^*"  The  offfense,  as  historically  developed,  being  a  statutory  one, 
varying  more  or  less  in  definitive  details  in  the  different  states,  no 
concise  statement  of  what  embezzlement  is  will  apply  to  all  the  states. 
The  statute  of  each  individual  state  must  consequently  be  consulted." 


purpose  of  the  law-making  power  in  its 
first  conception.  Leonard  V.  State,  7 
Tex.  App.  417,  443. 

24.  Act  of  March  3,  1875,  c.  144, 
18    St.    at   L.   479. 

25.  U.  S.  Eev.  St.,  §5488. 

26.  U.   S.    Eev.    St.,    §5467, 

27.  U.  S.  Eev.  St.,  §4046.  And  see 
United  States  v.  Gilbert,  25  Fed.  Cas. 
No.    15,205. 

28.  U.   S.   Eev.   St.,   §5209. 

29.  U.  S.  Eev.  St.,  §4783,  act  of 
Feb.  10,  1891.  See  United  States  v. 
Hall,  98  U.  S.  343,  25  L.  ed.   180. 

30.  The  offense  of  embezzlement  be- 
ing statutory,  and  the  statutes  vary- 
ing in  their  terms,  there  can  be  no  one 
definition  of  embezzlement  applicable 
to  all  the  statutes.  Bishop,  New  Grim. 
Law,  Vol.  II,  §325. 

Larceny  and  Embezzlement. — The 
distinction  between  "larceny"  and  the 
statutory  crime  of  "embezzlement"  is 
sometimes  hard  to  draw.  People  v. 
Johnson,  91  Gal.  265,  27  Pac.  663. 
Embezzlement  is  a  broader  term  than 
larceny,  but  is  not  exclusive  of  it. 
State  V.  Sullivan,  49  La.  Ann.  197, 
21    So.   668,   62   Am.   St.   Eep.   644. 

The  Word  and  the  Crime. — The 
word    "embezzlement"    is     one     thing, 

Vol.  VIII 


the  "crime  of  embezzlement,"  is,  how- 
ever, distinctively  another.  The  cases 
are  full  of  definitions  of  the  word  "em- 
bezzle," which,  as  definitions  of  the 
word,  are  applicable  practically  every- 
where. Such  definitions,  however,  af- 
ford little,  if  any,  assistance  in  defin- 
ing the  crime  in  any  particular  state. 
See    cases   in   the   following  notes. 

Defining  the  Word. — ' '  Embezzle- 
ment" is  the  fraudulent  appropriation 
of  property  by  a  person  to  whom  it 
has  been  intrusted.  U.  S. — In  re  Grin, 
112  Fed.  790,  796;  United  States  v. 
MeClure,  170  Fed.  268,  271.  Cal.— 
People  V.  "Westlake,  124  Gal.  452,  57 
Pac.  465;  People  V.  Be  Coursey,  61 
Cal.  134.  Del.— State  v.  Davis,  3  Penne. 
220,  50  Atl.  99.  Ind.— Golip  v.  State, 
153  Ind.  584,  55  N.  E.  739,  74  Am. 
St.  Eep.  322.  Ky.— Gom.  v.  Glifford, 
96  Ky.  4,  27  S.  W.  811.  Neb.— Mills 
V.  State,  53  Neb.  263,  73  N.  W.  761. 
Tex.— Golden  v.  State,  22  Tex.  App. 
1,  2  S.  W.  531. 

"Embezzlement"  in  Indictment,— An 
indictment  which  states  that  defend- 
ant committed  "embezzlement"  does 
not  define  the  offense.  In  re  Eichter, 
100  Fed.  295. 
3X.    Cal,— i^a;   parte   Hedley,   31   Cal. 
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While  it  may  be  said,  in  general,  that  embezzlement  is  the  fraudulent 
appropriation  of  such  property,  as  is  specified  by  the  statute,  from 
such  persons  as  are  specified  by  the  statute,  by  such  persons  occupying 
such  positions  of  trust  and  confidence  as  are  specified  by  the  statute, 
in  which  fraudulent  appropriation  there  has  been  committed  no  tres- 
pass ;^^  yet  this  amounts  to  nothing  more  than  saying  that  embezzle- 
ment is  the  fraudulent  appropriation  of  another's  goods  as  defined  by 
the  statute."'^  In  some  jurisdictions,  moreover,  the  offense  is  expressly 
defined  in  the  criminal  codes.^* 


108,  111.  Ind.— State  v.  Mason,  108 
Ind.  48,  8  N.  E.  716.  Tex.— Griffin 
V.  State,  4  Tex.  App.  390,  409. 

Louisiana. — Embezzlement  is  not  a 
common  law  crime,  but  one  created  by 
statute.  In  determining  whether  the 
acts  charged  to  have  been  committed 
constitute  embezzlement,  the  terms  of 
the  statute  are  controlling.  State  v. 
Pellerin,   118   La.   547,   43   So.   159. 

Embezzlement  Defined. — For  defini- 
tions of  the  word  "embezzle"  and 
also  the  crime,  locally,  the  following 
eases  may  be  consulted:  U.  S. — Moore 
V.  United  States,  160  U.  S.  268,  16 
Sup.  Ct.  294,  40  L.  ed.  422;  In  re 
Richter,  100  Fed.  29.5,  297;  United 
States  V.  Greve,  65  Fed.  488,  489.  Ala. 
Knight  V.  State,  152  Ala.  56,  44  So. 
585.  Cal.— People  v.  McMahan,  133 
Cal.  278,  65  Pac.  571;  People  v.  Gal- 
lagher, 100  Cal.  466,  35  Pac.  80;  Peo- 
ple V.  Belden,  37  Cal.  51,  53.  Del.— State 
V.  Foster,  1  Penne.  289,  40  Atl.  939. 
Ga. — United  States  Fidelity  &  Guar- 
anty Co.  V.  Sexton,  134  Ga.  56,  67  S. 
E.  649.  Ind.— State  v.  Winstandley, 
155  Ind.  290,  58  N.  E.  71.  Kan.— 
State  V.  Yeiter,  54  Kan.  277,  88  Pac. 
320.  La.— State  v.  Sullivan,  49  La. 
Ann.  197,  21   So.   688,  62  Am.  St.  Eep. 

644.  Me. — State  v.  Stevenson,  91  Me. 
107,  39  Atl.  471.  Mich.— People  v. 
McKinney,  10  Mich.  53,  109,  110.  Mo. 
State  v.   Casey,   207   Mo.   1,  105   S.  W. 

645.  Neb.— McAleer  v.  State,  46  Neb. 
116,  64  N.  W.  358.  Nev.— State  v. 
Trolson,  21  Nev.  419,  32  Pac.  930,  931. 
N.  Y.— People  r.  Burr,  41  How.  Pr. 
293,  294.  N.  D.— State  v.  Collins,  4 
N.  D.  433.  61  N.  W.  467.  Tex.— Brady 
V.  State,  21  Tex.  App.  659,  1  S.  W. 
462.  Utah.— People  v.  Hill,  3  Utah 
334,  3   Pac.   75. 

Embezzle,  Abstract,  Misapply. — The 
terms  embezzle,  abstract,  and  willfully 
misapply,  as  used  in  section  5209  of  the 
federal  statutes,  making  it  a  crime  for 
any  president,  director,   cashier,  teller, 


clerk  or  agent  of  any  national  bank 
to  embezzle,  abstract  or  willfully  mis- 
apply any  of  the  moneys,  funds  or  cred- 
its of  the  bank,  are  not  synonymous, 
but  constitute  three  separate  offenses. 
They  may,  however,  be  joined  in  one 
indictment,  provided  they  are  stated  in 
separate  counts.  Batchelor  t\  United 
States,  156  U.  S.  426,  15  Sup.  Ct.  446, 
39  L.  ed.  478;  United  States  v.  Breese, 
131  Fed.  915;  Jewett  v.  United  States, 
100  Fed.  832,  41  C.  C.  A.  88,  53  L.  E. 
A.  568;  United  States  v.  Cadwallader, 
59  Fed.  677.  And  see  United  States 
V.  Grave,  65  Fed.  488,  489. 

Deposits. — Bank  Insolvent.  —  Where 
the  statute  provides  that  an  oflicer 
fraudulently  receiving  deposits  when 
a  bank  is  insolvent  shall  be  guilty  of 
embezzlement,  the  term  "embezzle- 
ment" may  be  inapt  naming  the  crime, 
but  the  rules  of  pleading  applicable 
to  embezzlement  are  controlling.  State 
V.  Winstandley,  154  Ind.  443,  57  N. 
E.    109. 

32.  (See  Bishop,  New  Crim.  Law, 
Vol.  II,   §325. 

33.  As  said  by  the  California  su- 
preme court,  "Embezzlement  is  a  pure- 
ly statutory  offense,  and  is  defined  to 
be  'the  fraudulent  appropriation  of 
such  property  as  the  statute  makes  the 
subject  of  embezzlement,  under  the  cir- 
cumstances in  the  statute  pointed  out, 
by  the  person  embezzling,  to  the  injury 
of  the  owner  thereof.'  (Bishop  Crim. 
Law  §330.)  This  definition  does  no  more 
than  declare  that  embezzlement  is  what 
the  statute  has  made  it  to  be,  re- 
ferring us  to  the  act  to  ascertain  the 
elements  of  the  offense  and  the  condi- 
tions under  which  alone  its  commis- 
sion is  made  possible."  Ex  parte  Hed- 
\ej,   31   Cal.   108,   111. 

34.  The  statutes  should  be  con- 
sulted. 

California. — See  Cal.  Pen.  Code,  §503. 
See    also    People    v.   Jackson,    138    Cal. 
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II.  INDICTMENTS  AND  INFORMATIONS.  —  A.  Felony  ob 
Misdemeanor.  —  In  jurisdictions  where  one  may  be  prosecuted  for  a 
felony  only  upon  a  presentment  or  indictment  by  a  grand  jury,  the 
question  whether  embezzlement  is  a  felony  or  a  misdemeanor  is  im- 
portant. Generally,  however,  under  most  of  the  statutes,  the  crime  is 
a  felony ""  Some  of  the  statutes  expressly  make  it  such,3«  and  it  is 
so  declared  to  be  under  the  federal  statutes,^^  and  likewise  under  the 
present  English  act.=*«  Some  statutes,  however,  may  make  certain 
embezzlements  felonies,  and  other  phases  of  the  offense  misdemeanors.=*9 
Where  however,  the  statutes  provide  that  embezzlement  shall  be  pun- 
ished as  larceny,  and  also  distinguish  grand  and  petit  larceny,  making 
the  latter  a  misdemeanor,  embezzlement,  under  such  statutes,  may 
be  either  a  felony  or  a  misdemeanor  according  to  the  value  involved.*" 


462,    71    Pae.    566;    People   v.    Johnson, 
91  Cal.  265,  27  Pac.  663. 

District  of  Colum'bia.— The  wrongful 
conversion  to  one's  own  use  of  prop- 
erty which  has  come  into  his  posses- 
sion by  virtue  of  his  employment,  or 
in  the  fraudulent  taking,  making  way 
with,  or  secreting  with  intent  to  con- 
vert such  property.  Code,  §834.  Gas- 
senheimer  v.  United  States,  26  App. 
Cas.   (D.  C.)   432. 

35.  The  statutes  should  be  consulted. 
See  Bishop,  New  Grim.  Law,  Vol.  II, 
SS328  380'.  And  see  United  States  v. 
Greve,  65  Fed.  488,  489;  State  v.  Stev- 
enson 91  Me.  107,  39  Atl.  471 5  Sjate 
V.  Harmon,  106  Mo.  633,  18  S.  W.  128; 
McCann  v.  United  States,  2  Wyo.  274. 

Jury  Trial.— Embezzlement,  being 
punishable  at  hard  labor  under  the  stat- 
ute, is  necessarily  a  felony.  Conse- 
quently, under  the  constitution  of  the 
state,  the  crime  is  triable  by  a  jury 
of  12,  and  a  jury  of  5,  trying  an  ac- 
cused for  petit  larceny,  has  no  juris- 
diction to  convict  of  embezzlement. 
State  t>.  Evans,  122  La.  273,  47  So. 
603. 

Prosecution  of  Felonies  by  Informa- 
tion.—The  statutes,  however,  in  some 
jurisdictions,  authorize  the  prosecution 
of  felonies  by  informations,  and  in 
such  a  state  the  crime  of  embezzlement, 
although  a  felony,  may  be  charged  in 
an  information  filed  by  the  public  prose- 
cutor of  the  proper  county.  Bolln  V. 
State,  51   Neb.  581,  71   N.  W.  444. 

36.     See   the   various  statutes. 

Made  Felony  by  Constitution.— In 
Minnesota,  the  conversion  of  money  of 
the  state  by  a  public  officer  is  made 
a  felony  by  the  constitution.  State  v. 
Munch,   22   Minn.   67. 
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37.  Act  of  March  3,  1875,  c.  144, 
18  St.    at   L.   479. 

38.  Larceny  act,  1861,  24  &  25  Vict., 
c.  96,   §68. 

39.  iSee,  in  general,  the  statutes. 
And   see  State   v.  Hill,   91   N.   C.  561. 

Cashier  Overdrawing  Account. — A 
misdemeanor  under  a  New  Jersey  stat- 
ute. See  State  v.  Stimson,  24  N.  J. 
L.  478. 

England. — Misappropriation  by  Direc- 
tors, Etc. — Any  director,  member,  or 
public  officer  of  any  body  corporate  or 
public  company  is  by  statute  guilty 
of  a  misdemeanor  who  fraudulently 
takes  or  applies  for  his  own  use  or 
benefit,  or  for  any  use  or  purpose  other 
than  the  use  or  purposes  of  such  body 
corporate  or  public  company,  any  of 
its  property.  Larceny  act,  1861,  24 
&  25  Vict.,  c.   96,   §81. 

40.  The  statutes  should  be  consulted. 
See  State  v.  Martin,  230  Mo.  680,  132 
S.  W.  595,  599. 

Irrespective  of  Value. — The  embezzle- 
ment of  certain  property,  such,  for  ex- 
ample, as  an  ox,  horse,  or  other  animal, 
may  be  felony,  under  the  statutes,  re- 
gardless of  the  value.  Washington  v. 
State,  72  Ala.  272;  People  v.  Salorse, 
62  Cal.  139. 

Statute  of  Limitations. — ^Whether  the 
offense  is  a  felony  or  a  misdemeanor 
may  also  be  an  important  question  in 
connection  with  the  statute  of  limita- 
tions, since,  if  only  a  misdemeanor, 
the  prosecution  may  be  barred  in  a 
shorter  time  than  in  case  of  a  felony. 
State  V.  Martin,  230  Mo.  680,  132  S. 
W.   595. 

Forfeiture  of  Citizenship. — A  convic- 
tion of  larceny  may,  under  the  statute, 
work  a  forfeiture  of  citizenship,  while 
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B.  Infamous  Crime.  —  It  is  held  by  the  Supreme  Court  of  the 
United  States  that  where  the  crime  of  embezzlement,  under  the  federal 
statutes,  is  punished  by  imprisonment  in  a  state  prison  or  penitentiary, 
with  or  without  hard  labor,  it  is  an  infamous  punishment,  and  as  such 
one  cannot,  under  the  federal  constitution,  be  held  to  answer  on  infor- 
mation, but  only  on  presentment  or  indictment  by  a  grand  jury/^ 

C.  Jurisdiction.  —  1.  In  General.  —  In  embezzlement,  as  in  other 
offenses,  the  courts  of  one  state  cannot  take  cognizance  of  the  crime 
when  committed  against  the  laws  of  another  state,^^  and  the  offense 
of  embezzlement  is  committed  in  the  state  where  the  accused  converts 
the  property  to  his  own  use.'*^  Consequently,  in  the  absence  of  a  statute 
to  the  contrary,  some  act  of  fraudulent  appropriation  must  be  alleged 
and  proved  to  have  been  committed  within  the  jurisdiction  of  the 
court,^*  and  unless  this  is  done  the  state  in  which  the  prosecution  is 
brought  will  have  no  jurisdiction.*^ 

2.  Begun  in  One  State,  Consummated  in  Another.  —  Though  the 
offense  be  commenced  without  the  state,  if  it  is  consummated  within 
it,  the  latter  state  has  jurisdiction.*** 

Where,  also,  a  bailee  receives  property  in  one  state,  and  converts 
it  in  another,  the  state  in  which  the  conversion  occurs  has  jurisdiction 
of  the  offense.*^ 


a  conviction  of  embezzlement,  if  the 
punishment  be  other  than  imprisonment 
in  the  penitentiary,  may  not.  State  v. 
Cornwall,    88    Mo."   App.    190. 

41.  Embezzlement  under  §5209,  U. 
S.  Eev.  St.,  by  the  president  of  a  na- 
tional bank  is  an  infamous  crime. 
United  States  v.  Be  Walt,  128  U.  S. 
393,  9  Sup.  Ct.  Ill,  32  L.  ed.  485;  Unit- 
ed States  V.  Oadwallader,  59  Fed.   677. 

Postal  Laws. — Embezzlement,  howev- 
er, by  a  postmaster,  was  held  by  Saw- 
yer, J.,  in  the  United  States  Circuit 
Court,  District  of  Nevada,  not  to  be 
an  infamous  crime  requiring  an  indict- 
ment by  a  grand  jury.  United  States 
V.  Eeilley,   20   Fed.  46. 

42.  Hylton  v.  Com.,  29  Ky.  L.  Eep. 
64,  '91  S.  W.  696. 

43.  Hylton  v.  Com.,  29  Ky.  L.  Eep. 
64,  91  S.  W.  696;  State  v.  Blackley, 
138   N.   C.   620,   50  S.   E.   310. 

44.  Kan.— State  v.  Bancroft,  22  Kan. 
170.  Ky.— Hylton  v.  Com.,  29  Ky.  L. 
Eep.  64,  91  S.  W.  696.  N.  Y.— Larkin 
V.  People,  61  Barb.  226.  Ore.— State 
V.  Chew  Muck  You,  20  Ore.  215,  25  Pac. 
355. 

45.  Hylton  v.  Com.,  29  Ky.  L.  Eep. 
64,  91  S.  W.  696. 

Jurisdiction  Matter  of  Defense. — In 
North  Carolina,  under  an  express  pro- 
vision of  the  code,  if  the  crime  charged, 
if   proved,   was   not    committed   within 

14 


the  state,  it  is  a  matter  of  defense,  to 
be  affirmatively  shown  by  the  defend- 
ant. It  cannot  be  raised  by  a  de- 
murrer to  the  state's  evidence,  but  it 
is  open  to  the  defendant  to  show  it, 
if  he  can,  upon  the  plea  of  not  guilty. 
State  V.  Blackley,  138  N.  C.  620,  50 
S.   E.   310. 

46.  Eichberger  v.  State,  90  Miss. 
806,   44   So.   772. 

California. — Where  an  express  agent 
stationed  in  Nevada,  drew  checks,  as 
agent,  on  his  employers  at  San  Fran- 
cisco, and  the  money  thus  obtained  was 
applied  by  his  San  Francisco  broker 
to  the  purchase  of  mining  stock,  the 
crime  of  embezzlement  was  committed 
in  California.  Ex  parte  Hedley,  31  Cal. 
108. 

State  Where  Fraudulent  Devices  Be- 
gun.— On  the  other  hand,  by  statute, 
the  offense  may  be  tried  in  the  state 
where  the  fraudulent  devices  were  be- 
gun, although  the  actual  conversion 
may  have  been  consummated  in  another 
state.  Thus,  where  the  cashier  of  a 
Mississippi  bank  embezzled  the  funds 
of  the  bank  on  deposit  in  another  state 
by  drawing  a  check  in  Mississippi  on 
such  funds,  he  was  held  indictable  in 
Mississippi.  Eichberger  v.  State,  90 
Miss.  806,  44  So.   772. 

47.  State  v.  Chew  Muck  You,  20  Ore. 
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3.  Bringing  Embezzled  Property  Into  State.  —  The  statute  may 
also  expressly  provide  that  where  property  is  embezzled  in  any  other 
state,  and  brought  into  the  state,  the  jurisdiction  shall  be  in  any  county 
into  or  through  which  such  property  shall  have  been  brought.*^ 

4.  Embezzlement  by  National  Bank  Officers.  —  Under  the  federal 
statute  relating  to  embezzlement  by  the  oiificers  of  national  banks,*^  the 
federal  courts  have  exclusive  jurisdiction. ^°  Where,  however,  the  fed- 
eral law  does  not  cover  a  particular  offense,  it  has  been  held  that  a 
state  statute  concerning  embezzlement  by  officers  of  any  bank  applies 
also  to  the  officers  of  national  banks.^^ 

5.  Different  Sovereigns.  —  If  the  same  act  or  acts  amount  to  an 
offense  against  two  different  sovereigns,  each  has  jurisdiction.^^ 

D.  Venue.  —  1.  In  General.  —  Embezzlements  may  be  long  con- 
tinued and  different  acts  may  be  committed  in  different  counties  in 
the  same  state  or  in  different  states.  Property  may,  for  example,  be 
received  by  virtue  of  some  trust  in  one  county,  and  may  be  fraudu- 
lently converted  in  another.  Again,  property  may  be  received  or 
disposed  of  in  one  county,  and  the  accounting  for  the  same  may  be 
due  in  a  different  county.  Moreover,  property  embezzled  in  one  county 
may  be  carried  into  other  counties.  The  question  of  venue,  therefore, 
in  embezzlement  involves  an  examination  of  these  and  kindred  ques- 
tions, since,  as  in  other  offenses,  a  charge  of  embezzlement  must  be 
prosecuted  in  the  county  in  which  the  crime  was  committed.'^ 

2.    In  County  Where  Converted.  —  The  general  rule  as  to  venue 


215,  25  Pac.  355;  Lovelace  v.  State,  12 
Lea   (Tenn.)   721. 

Texas. — Thus,  where  the  accused  was 
given  possession  of  a  horse  in  Indian 
Territory,  and  rode  him  into  Texas,  and 
sold  him  there  as  property  of  the  ac- 
cused, the  crime  was  committed  in 
Texas.  Brooks  v.  State,  26  Tex.  App. 
184,  9  S.  W.  562. 

48.  See,  in  general,  the  local  stat- 
utes. 

Kansas. — Thus,  in  Kansas,  it  is  so 
expressly  provided  "when  property 
taken  in  any  other  state,  territory,  or 
county  (country)  by  burglary,  robbery, 
larceny  or  embezzlement"  shall  have 
been  brought  into  the  state.  Gen.  Sts., 
1909,    §6601. 

Applying  the  Law  of  Larceny. — In 
Massachusetts,  it  is  held  that  the  stat- 
ute providing  that  one  who  commits 
larceny  in  another  state  and  brings  the 
property  into  the  state  may  be  punished 
in  the  state,  applies  also  to  the  crime 
of  embezzlement.  Mr.  Justice  Knowl- 
ton  dissented,  however,  from  this  opin- 
ion. Com.  V.  Parker,  165  Mass,  526,  43 
N.    E.   499. 

49.     U.  S.   Eev.  St.,   §5209. 
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50.  U.  S. — United  States  v.  Buskey, 
38  Fed.  99.  Conn.— State  v.  Tuller,  34 
Conn.  280.  Mass. — Com.  v.  Berry,  116 
Mass.  1;  Com.  v.  Felton,  101  Mass.  204; 
Com.  V.  Fuller,  8  Mete.  313.  Mich.— 
People  V.  Fonda,  62  Mich.  401,  29  N. 
W.  26. 

Corn-pare  Brewer  i>.  State,  83  Ala.  113, 
3  So.  816.  And  see,  in  general,  Easton 
V.  Iowa,  188  U.  S.  220,  239,  23  Sup. 
Ct.  288,  47  L.  ed.  452. 

51.  Applied  to  the  embezzlement  of 
a  special  deposit.  State  v.  Tuller,  34 
Conn.  280;  Com.  V.  Tenney,  97  Mass. 
50.  And  see,  contra,  Com.  V.  Ketner, 
92  Pa.   372,  37  Am.  Eep.   692. 

52.  Thus,  in  Massachusetts,  it  was 
held  in  the  case  of  Com.  v.  Barry,  116 
Mass.  1,  that  a  larceny  committed  by 
a  teller  of  a  national  bank  may  be 
prosecuted  in  a  state  court  although 
the  accused  might  also  be  punished  for 
embezzlement,  under  the  federal  stat- 
ute, in  a  federal  court.  See,  further. 
Cross  V.  North  Carolina,  132  U.  S. 
131.  10  Sup.  Ct.  47,  33  L.  ed.  287. 

53.  Hill  r.  Tavlor,  50  Mich.  549,  15 
N.  W.  899;  State  v.  Mispagel,  207  Mo. 
557,  106  S.  W.  513. 


EMBEZZLEMENT 


211 


in  embezzlement  is  that  the  crime  is  committed  in  the  county  where 
the  conversion  takes  place.^*  Consequently,  M'here  the  property  is 
received  and  fraudulently  appropriated  in  the  same  county,  it  is  clear 
that  the  venue  is  in  such  county.^^  The  venue  also  extends  to  any 
county  where  any  part  of  the  conversion  was  committed,^^  and  a  con- 
version may  be  made  by  one's  agent  in  a  certain  county  although  the 
defendant  was  not  present  in  person  in  such  county." 

3.  Where  Property  Received.  —  In  absence  of  a  statute,  it  is  held 
that  if  the  property  is  lawfully  received  in  one  county,  and  embezzled 
in  another  county,  the  offense  cannot  be  prosecuted  in  the  former 
county  unless  the  intent  to  embezzle  was  entertained  at  the  time  the 
property  was  received.''^  The  statutes,  however,  in  some  jurisdictions 
may  expressly  provide  that  the  crime  may  be  prosecuted  in  the  county 
where  the  property  was  received,  regardless  of  the  county  where  the 
same  was  embezzled,  or  where  the  accounting  was  to  be  made.^» 

A  statute,  however,  cannot  arbitrarily  fix  the  venue  of  a  criminal 
cause  regardless  of  the  constitutional  rights  of  the  accused.«° 


54.  Ala.— Knight  v.  State,  152  Ala. 
56,  44  So.  585.  Cal.— People  v.  Me- 
seros,  16  Cal.  App.  277,  116  Pac.  679; 
Ex  parte  Palmer,  86  Cal.  631,  25  Pac. 
130.  111.— Spaldin?  v.  People,  172  111. 
40,  49  K  E.  993.  Ind. — Kiser  v.  Woods, 
60  Ind.  538.  Kan. — State  v.  Small, 
26  Kan.  209.  N.  M. — Territory  T.  Hale, 
13  N.  M.  181,  81  Pac.  583.  Tex.— 
Schweir  v.  State,  50  Tex.  Crim.  119, 
94  S.  W.  1049.  Wis.— Dix  V.  State, 
89    Wis.    250,    61    N.   W.    760. 

Conversion  by  Bailee. — No  offense  is 
committed  until  the  conversion.  Yost 
V.  State   (Tex.  Crim.),  38  S.  W.  192. 

Where  Possession  Is  Adverse. — The 
venue  in  embezzlement  is  in  the  coun- 
ty where  the  possession  becomes  ad- 
verse to  the  owner.  Territory  v.  Hale, 
13  N.  M.  181,  81  Pac.  583. 

Conversion  by  a  Bailee. — Some  act 
of  conversion  by  a  bailee  must  be  al- 
leged and  proved  to  have  taken  place 
within  the  jurisdiction  of  the  court. 
And  where  one,  as  a  bailee,  is  prop- 
erly called  upon  to  account,  and  refuses 
or  neglects  to  do  so,  the  act  of  con- 
version is  committed  then  and  there. 
Whart.  Crim.  Law,  §1957 ;  State  v. 
Chew  Muck  You,  20  Ore.  215,  25  Pac. 
355. 

County  Where  Conversion  Took 
Place. — The  venue  can  always  be  laid 
in  the  county  where  the  conversion  ac- 
tually took  place.  State  v.  Hengen, 
106   Iowa   711,   77  N.  W.   453. 

55.  State  v.  Bailey,  50  Ohio  St.  636, 
36  S.  E.  233. 


Received  and  Misappropriated.— The 
embezzlement  is  committed  in  the  plape 
where  the  accused  received  and  mis- 
appropriated the  property  in  question. 
R.  v.  Rogers,  L.  R.  3  Q.  B.  D.  28; 
K.  V.  Hobson,  Russ.  &  Ry.  56. 

56.  State  v.  Chew  Muck  You,  20  Ore. 
215,   25   Pac.   355.     See  infra,  II,  D,  5. 

57.  State  v.  Mispagel,  207  Mo.  557, 
106  S.   W.   513,   518. 

58.  People  v.  Murphy,  51  Cal.  376. 
See,  however,  State  v.  Hengen,  106 
Iowa  711,  77  N.  W.  453,  refusing  to 
accept  the  doctrine  of  People  v.  Mur- 
phv,   supra. 

Received  in  One  County,  Embezzled 
in  Another. — Where,  however,  property 
is  lawfully  received  in  one  county,  or 
another  state,  the  venue  is  in  the  lat- 
ter county.  State  r.  Chew  Muck  You, 
20  Ore.  215,  25  Pac.  355. 

59.  Texas.— See  Code  Cr.  Proc,  1895, 
art.  240.  See  also  Schweir  v.  State,  50 
Tex.  Crim.  119,  94  S.  W.  1049;  Cole  V. 
State,  16  Tex.  App.  461. 

New  York. — ^In  New  York,  it  is  pro- 
vided by  the  Code  of  Crim.  Proc. 
(§134),  that  in  case  of  larceny  by  a 
bailee,  the  crime  may  be  prosecuted 
either  where  the  conversion  took  place 
or  where  the  contract  of  bailment  was 
made.  People  v.  Mitchell,  49  App.  Div. 
531,  63  N.  Y.  Supp.  522,  affirmed,  168 
N.  Y.  604.  61  N.  E.  182. 

60.  Where  there  is  a  constitutional 
guaranty  as  to  the  place  of  trial  of  an 
accused  person,  to  the  effect  that  prose- 
cutions shall  be  brought  in  the  county 
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4.  Where  the  Duty  to  Account.  —  In  cases  of  embezzlement  arising 
from  failure  to  make  an  accounting  of  property  collected  or  received, 
it  is  held  that  the  venue  may  be  laid  where  it  was  the  duty  of  the 
defendant  to  account  to  his  employer  or  principal,®^  or  where  he  re- 
fused to  account,*'^  or  where  he  accounted  falsely.^^ 

5.  Different  Counties.  —  Where  the  offense  is  a  continuous  one 
in  different  counties,  as  where  the  embezzled  property  is  taken  by  the 
accused  into  one  or  more  other  counties,  the  venue  is,  usually,  by  statu- 
tory provision,  in  any  county  through,  or  into  which,  the  property 
is  so  taken. ***  Likewise,  in  some  states,  where  the  property  is  embezzled 
and  sold  in  one  county,  and  the  proceeds  of  such  sale  are  carried  into 
another  county,  the  venue  may  be  laid  in  either  county.®^ 

6.  Embezzlement  by  County  Officer.  —  The  embezzlement  of  public 
money  by  a  county  tax-collector  is  presumed  to  be  in  the  county  of 
which  he  is  an  officer,  unless  the  contrary  affirmatively  appears.^*" 

7.  Embezzlement  of  Rights  in  Action.  —  Under  a  statute  punish- 
ing the  conversion  of  a  "right  in  action,"  the  venue  is  properly  laid 


in  which  the  crime  was  committed,  tTie 
legislature  cannot  place  the  jurisdic- 
tion of  a  criminal  cause  in  any  other 
county.  State  v.  Mispagel,  207  Mo. 
557,  106  S.  W.  513.  See  also  State 
u.  Hatch,  91  Mo.  568,  4  S.  W.  502; 
Hill  V.  Taylor,  50  Mich.  549,  15  N. 
W.   899. 

61.  la. — State  v.  Maxwell,  113  Iowa 
369,  85  N.  W.  613;  State  v.  Hengen, 
106  Iowa  711,  77  N.  W.  453.  N.  C. 
State  V.  Carter,  126  N.  C.  1011,  35  S. 
E.  591.  Ohio.— State  v.  Bailey,  50  Ohio 
St.  636,  36  N.  E.  233;  Campbell  v. 
State,  35  Ohio  St.  70.  Eng.— E.  r. 
Davidson,  7  Cox  C.  C.  158,  162.  And 
see  E.  V.  Eogers,  L.  E.  3  Q.  B.  D.  28. 

Duty  To  Deliver. — Where  the  bag- 
gagemaster  of  a  railroad  had  a  run 
beginning  in  D.  county  and  ending  in 
S.  county,  and  the  property  in  question 
was  received  by  him  in  D.  county  and 
appropriated  by  him  on  the  run,  he 
was  properly  indicted  in  S.  county, 
where  it  was  his  duty  to  deliver  the 
property  when  he  completed  his  run. 
Hopkins  v.  State,  52  Fla.  39,  42  So.  52. 

Iowa* — Where,  however,  the  contract, 
in  case  of  a  traveling  salesman,  was 
made  in  Polk  county,  and  the  goods 
were  sent  to  the  salesman  from  such 
county,  and  it  was  the  duty  of  the 
salesman  to  account  in  another  county, 
it  was  held  that  the  venue  might  also 
be  properly  laid  in  Polk  county.  State 
V.  Hengen,  106  Iowa  711,  77  N.  W. 
453. 

62.  E.  V.  Murdock,  5  Cox  C.  C.  360, 
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C.   C.  E.  E.  V.  Taylor,   2  Leach  C.  C. 
974. 

63.  E.  V.  Eogers,  L.  E.  3  Q.  B.  D. 
28;  E.  V.  Murdock,  supra. 

Accounting  Truly. — An  embezzlement 
is  not  committed,  however,  in  a  place 
where  the  accused  has  accounted  truly 
and  in  which  he  did  not  receive  the 
money  alleged  to  be  embezzled,  there 
being  no  evidence  to  show  that  he  had 
taken  the  money  to  that  place.  E.  V. 
Treadgold,   14   Cox.   C.   C.   220. 

64.  Cal. — People  f.  Garcia,  25  Cal. 
531.  Ind.— Beaty  v.  State,  82  Ind.  228. 
N.  Y. — See  People  v.  Britton,  134  App. 
Div.  275,  119  N.  Y.  Supp.  989.  Ohio. 
State  v.  Bailev,  50  Ohio  St.  636,  36 
N.  E.  233.  Tex.— Burk  d.  State,  59 
Tex.  Crim.  185,  95  S.  W.  1064;  Pearce 
V.  State,  50  Tex.  Crim.  507,  98  S.  W. 
861;  Brown  v.  State,  23  Tex.  App. 
214,  4  S.  W.  588;  Cole  v.  State,  16  Tex. 
App.    461. 

65.  Beaty  v.  State,  82  Ind.  228.  And 
see  State  v.  Carter,  126  N.  C.  1011,  35 
S.  E.  591;  State  v.  Hoshor,  26  Wash. 
643,  67  Pae.  386. 

Iowa. — Likewise,  where  goods  are 
sent  from  one  county  to  a  salesman  in 
another  county,  the  possession  being 
parted  with  in  the  first  county,  and 
it  being  the  duty  of  the  salesman  to 
make  an  accounting  there,  the  venue 
may  be  properly  laid  in  the  first  coun- 
ty. State  V.  Hengen,  106  Iowa  711, 
77    K    W.    453. 

66.  Eobsou  V.  State,  83  Ga.  166,  9 
S.  E.  610. 
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where  the  purpose  is  formed  and  the  decisive  steps  are  taken  to  con- 
vert the  right."^ 

8.  Change  of  Venue.  —  The  venue  may  be  changed  to  another 
county,  on  application  of  the  accused,  under  the  statutes  governing 
such  procedure.*'*' 

E.  General  Requisites  op  Indictments  and  Informations.  —  1. 
Importance  of  Consulting  Statutes.  —  In  drawing  an  indictment  or 
information  for  embezzlement,  it  cannot  be  too  strongly  emphasized 
that,  owing  to  the  diversity  of  the  statutes,  and  to  the  conflicting 
decisions,  the  particular  statute  and  the  local  decisions  must  be  care- 
fully consulted.  The  rules  governing  common  law  indictments  will 
afford  guidance  only  in  matters  common  to  indictments  in  general."" 

Q.  Necessary  Allegations  in  General.  —  Subject  to  the  qualifica- 
tions hereafter  stated,  it  may  be  said  in  general  that  an  indictment 
or  information  for  embezzlement,  in  addition  to  the  caption,  com- 
mencement and  conclusion,  which  present  no  new  features,  should  al- 
lege in  absence  of  statutory  provisions  to  the  contrary,  the  following 
general  matters:  The  fiduciary  relation  (e.  g.,  clerk,  agent,  employe, 
bailee,  guardian,  trustee,  officer  of  a  private  or  public  corporation, 
etc.)  that  the  accused,  at  the  time  and  place  stated,  bore  to  the  owner 
of  the  property;  the  reception  or  possession  by  the  defendant  of  the 
property  enti-usted  to  him;  the  description  of  the  property,  including 
ownership  thereof,  and  (usually)  its  value;  its  fraudulent  conversion 
or  embezzlement  by  the  defendant.^" 


67.  Higbee  v.  State,  74  Neb.  331, 
104  N.  W.  748. 

68.  Goodhue  v.  People,  94  111.  37,  46. 

69.  Ark. — Fulton  v.  State,  13  Ark. 
168.  Cal. — People  v.  Johnson,  71  Cal. 
384,  12  Pac.  261;  People  v.  Garcia,  25 
Cal.  531.  la. — State  t'.  Poster,  11  Iowa 
291.  La. — State  v.  Pricker,  45  La.  Ann. 
646,  12  So.  755.  Mass. — Com.  f.  Simp- 
son, 9  Mete.  138.  Minn. — State  v.  New, 
22  Minn.  76.  Mo. — State  v.  Noland, 
111  Mo.  473,  19  S.  W.  715.  Nev. 
State  V.  Trolson,  21  Nev.  419,  32  Pae. 
930.  N.  Y. — People  v.  Allen,  5  Denio 
76.  Eng. — Keg.  v.  Gorbutt,  Dears.  & 
B.  136.     See  also  infra,  III.  E,  5. 

Must  Be  Drawn  Upon  the  Statute. 
Hawkins  (1  Hawkins  P.  C,  Curw.  ed., 
p.  158)  in  referring  to  the  first  gen- 
eral English  statute  (39  Geo.  Ill,  c. 
85)  says:  "The  indictment  must  be 
specially  drawn  upon  the  statute,  and 
judgment  cannot  be  passed  on  a  general 
indictment  for  larceny  at  common  law." 

70.  "The  defendant  should,  as  far 
as  is  reasonably  practicable,  be  ap- 
prised by  the  indictment  of  the  precise 
nature  of  the  charge  made  against  him. 
This,  in  embezzlement,  so  far  as  re- 
spects  the    nature    of    the    offense,    or 


character  of  the  crime  charged,  may  be 
easily  indicated  by  setting  forth  the 
fiduciary  relation  or  the  capacity  in 
which  the  defendant  acted,  and  by 
means  of  which  the  property  came  into 
his  possession,  and  by  charging  the 
fraudulent  conversion.  Such  seems  to 
have  been  the  practice  under  the  Eng- 
lish statutes,  21  Hen.  8,  c.  7;  39  Geo. 
3,  c.  35;  and  52  Geo.  3,  c.  63."  Ark. 
Fulton  v.  State,  13  Ark.  168.  Me. 
State  r.  Stevenson,  91  Me.  107,  39  Atl. 
471.  Mass. — Com.  v.  Simpson,  9  Mete. 
138. 

The  Element  of  Larceny. — In  some 
jurisdictions,  owing  to  the  form  of  the 
statute  and  the  judicial  constructions 
thereon,  it  is  essential  that  the  indict- 
ment shall  also  charge  the  element  of 
larceny.  Thus,  in  Massachusetts,  no 
jn figment  for  embezzlement  can  be  giv- 
en unless  the  indictment  directly  charge 
larceny  by  the  phrase  "feloniously  did 
steal,  take  and  carry  away,"  as  well 
as  set  out  the  nature  of  the  embezzle- 
ment that  is  made  larceny  by  statute. 
Also  in  State  v.  Stevenson,  91  Me.  107, 
39  Atl.  471  (1897),  it  is  held  that  three 
things  must  be  averred  in  the  indict- 
ment, namely, — (1)    Fiduciary  relation, 
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(2)  Fraudulent  conversion,  (3)  Lar- 
ceny in  apt  phrase.  See,  further, 
infra,  II,  E,  5. 

Under  §5209  of  Federal  Statutes. — An 
indictment  under  §5209  of  the  federal 
statutes  leaves  no  doubt  of  its  sufficien- 
cy where  it  avers  that  the  defendant 
was  president  of  a  national  banking 
association;  that  by  virtue  of  his  of- 
fice he  received  and  took  into  his  pos- 
session certain  bonds  (fully  described), 
the  property  of  the  association;  and 
that,  with  intent  to  injure  and  defraud 
the  association,  he  embezzled  the  bonds 
and  converted  them  to  his  own  use. 
On  principle  and  precedent,  no  further 
averment  is  requisite  to  a  complete  and 
sufficient  description  of  the  crime 
charged.  Claassen  V.  United  States,  142 
U.  S.  140,  12  Sup.  Ct.  169,  35  L.  ed. 
966;  United  States  v.  Britton,  107  U. 
S.  665,  2  Sup.  Ct.  512,  27  L.  ed.  520. 

Allegations  Held  SuiRcient. — For  al- 
legations held  sufficient  in  substance, 
the  following  cases  may  be  consulted: 
U.  S.— Carter  t\  McClaughry,  105  Fed. 
614  (disbursing  officer  of  public  money, 
§5488,  Eev.  St.).  Ala.— Willis  v.  State, 
134  Ala.  429,  33  So.  226.  Colo.— Heller 
V.  People,  2  Colo.  App.  459,  31  Pac. 
773.  Del. — State  v.  Abbott,  5  Penne. 
330,  63  Atl.  231.  111.— Lycan  v.  People, 
107  111.  423.  Ky.— Schlitbaum  v.  Com., 
26  Ky.  L.  Eep.  52,  80  S.  W.  784;  Tay- 
lor V.  Com.,  119  Ky.  731,  75  S.  W. 
244.  Me.— State  v.  Cates,  99  Me.  68, 
58  Atl.  238;  State  v.  Whitehouse,  95 
Me.  179,  49  Atl.  869.  Mass.— Com. 
V.  Concannon,  5  Allen  502.  Miss. — Eich- 
burger  v.  State,  90  Miss.  806,  44  So. 
772.  N.  J.— State  v.  Stimson,  24  N.  J. 
L.  478.  N.  Y.— People  v.  McHale,  61 
Hun  618,  15  N.  Y.  Supp.  496.  N.  C. 
State  V.  Fain,  106  N.  C.  760,  11  S. 
E.  593.  Tex.— Gibbs  v.  State,  41  Tex. 
491.  Wash.— State  v.  Bogardus,  36 
"Wash.  297,  78  Pac.  942;  State  v.  Whit- 
worth,  30  Wash.  47,  70  Pac.  254;  State 
V.  Whiteman,  9  Wash.  402,  37  Pac. 
659. 

Forms  of  Indictments. — Under  the 
leading  English  statute  of  7  &  8,  Geo. 
4,  c.  29,  providing  for  the  punishment 
of  any  clerk,  etc.,  who  should  "by 
virtue  of  such  employment,  receive  or 
take  into  his  possession  any  chattel, 
money  or  valuable  security,  for  or  in 
the  name  or  on  the  account  of  his 
master"  and  "fraudulently  embezzle 
the  same  or  any  part  thereof."  Arch- 
bold  (PI.  &  Ev.,  Cr.  Cas.,  4th  Am.  ed., 
p.   262)    presents   the   following   form; 
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"Middlesex  to  wit: — The  jurors  for  our 
lady  the  Queen  upon  their  oath  present, 
that  J.  S.,  late  of  the  parish  of  B.,  in 
the  county  of  M.,  laborer,  on  the  third 
day  of  May,  in  the  first  year  of  the 
reign  of  (our)  sovereign  lady  Vic- 
toria, at  the  parish  aforesaid,  in  the 
country  aforesaid,  being  then  and  there 
employed  as  clerk  ('clerk  or  servant, 
or  any  person  employed  for  that  pur- 
pose, or  in  the  capacity  of  clerk  or 
servant')  to  J.  N.,  did  by  virtue  of 
his  said  employment  then  and  there, 
and'  whilst  he  was  also  employed  as 
aforesaid,  receive  and  take  into  his 
possession,  certain  money  ('chattel, 
money  or  valuable  security'),  to  a 
large  amount,  to  wit,  to  the  amount 
of  ten  pounds,  for  and  in  the  name  and 
on  account  of  the  said  J.  N.,  his  mas- 
ter, and  the  said  money,  then  and 
there  fraudulently  and  feloniously  did 
embezzle;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that 
the  said  J.  S.,  then  and  there,  in  man- 
ner and  form  aforesaid,  the  said  money, 
the  property  of  said  J.  N.,  his  said 
master,  from  the  said  J.  N.,  feloniously 
did  steal,  take  and  carry  away,  against 
the  form  of  such  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown 
and   dignity." 

New  Jersey. — Form  in  State  v.  Stim- 
son, 24  N.  J.  L.  9.  "Passaic  Oyer  and 
Terminer  and  General  Goal  Delivery, 
January  term,  A.  D.  1852,  Passaic  coun- 
ty, to  wit: — The  jurors  of  the  state  of 
New  Jersey,  for  the  body  of  the  county 
of  Passaic,  upon  their  oath  present, 
that  before  and  at  the  time  of  the  com- 
mission of  the  misdemeanor  first  here- 
inafter charged,  at  Paterson,  in  the 
county  of  Passaic,  and  state  of  New 
Jersey,  there  was  an  incorporated  bank, 
using  the  name  and  style  of  'The  Pres- 
ident, Directors  and  Company  of  the 
People's  Bank  at  Paterson,'  and  in- 
corporated by  and  organized  and  ex- 
isting under  and  by  virtue  of  certain 
acts  of  the  legislature  of  the  said  state, 
that  is  to  say,  an  act  entitled,  'An 
act  to  establish  the  People's  Bank  of 
Patterson,  passed  on  the  eleventh  day 
of  December,  A.  D.  eighteen  hundred 
and  twenty-four,'  and  a  supplement 
thereto  entitled,  'A  supplement  to  the 
act  entitled,  an  act  to  establish  the 
Peoples  Bank  at  Petterson,  passed  the 
eleventh  day  of  December,  A.  D. 
eighteen  hundred  and  twenty-four.' 
which   supplement   was   passed   on   the 


EMBEZZLEMENT 


215 


third  day  of  March,  A.  D.  eighteen  bun- 
dled   and    thirty-five,    and    an    act    en- 
titled,   'An    act    to    extend   the    charter 
of    the    Peoples    Bank    of    Patterson,' 
passed    on    the    second    day    of    March, 
A.  D.  eighteen  hundred  and  forty-one; 
and   that   at    the    time   of   the   commis- 
Bion    of    the    misdemeanor    first    herein- 
after  charged,   Henry  C.   Stimson,   late 
of  the  city  of  Paterson,  in  the  county 
of   Passaic    aforesaid,   was   the    cashier 
of    the    said    incorporated    bank,    and 
that  the  said  Henry  C.  Stimson,  on  the 
thirteenth     day     of     December,    A.    D. 
eighteen  hundred  and  fifty,  with  force 
and   arms,    at    the    township    of   Pater- 
son,   in    the    county   of    Passaic    afore- 
said, and  within  the  jurisdiction  of  this 
court,    unlawfully    did    convert    to    his 
own   use   nineteen   thousand    dollars   of 
money    and    nineteen    thousand    dollars 
of  bank  notes  of  the  said  incorporated 
bank,   the   property   of   the   said  bank, 
with  intent  unlawfully  to  make  use_  of 
the  same,  he,  the  said  Henry  C.  Stim- 
son,  at   the    time    he   so   converted   the 
same  to  his  own  use,  then  being  cashier 
of  the  aforesaid  incorporated  bank,  as 
aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made   and  provid- 
ed, and  against  the  peace  of  this  state, 
the    government    and     dignity    of     the 
same." 

Indiana. — Eitter   v.    State,    111    Ind. 
324,   12   N.  E.  501.     The  indictment  in 
this   case   charged   that    Daniel    Ritter, 
"on   the   twenty-third   day   of   Septem- 
ber, 1886,  at  the  county  of  Elkhart  and 
state   of   Indiana,   was   then   and   there 
an    employee    of    one    John    McCarter; 
that    said   Daniel    Ritter,    as   such    em- 
ployee,   then    and    there    had    the    con- 
trol  and   possession   of  divers   moneys, 
bills,     notes.     United     States,    treasury 
notes,  and  national  bank  notes,  current 
money   of   the   United   States,   amount- 
ing  in   all   to   the   sum   of   $315   of   the 
property    of    the    said   John    McCarter, 
to    the    possession    of    which    the    said 
John  McCarter  was  then  and  there  en- 
titled;  a   more   particular  and   accurate 
description  of  said  moneys,  bills,  notes. 
United   States  treasury   notes,    and   na- 
tional bank  notes,  is  to  this  grand  jury 
unknown,  and  cannot  be  given,  for  the 
reason  that  they  are  in  the  possession 
of  some  person  or  persons  to  this  grand 
jury  unknown;    that    said    Daniel    Rit- 
ter  did   then   and   there,   and   while   in 
the    employment    of    said   John   McCar- 
ter,   unlawfully,    purposely,    knowingly, 
fraudulently    and    feloniously,    purloin, 


secrete,  embezzle  and  appropriate  to  his 
own  use  all  of  said  moneys,  bills,  notes, 
United  States  treasury  notes,  and  na- 
tional bank  notes,  then  and  there  in 
the  possession  of  said  Daniel  Ritter,  as 
aforesaid,  without  then  and  there  hav- 
ing the  consent  of  said  John  McCarter 
so  to  do." 

Kansas. — Form  in  State  v.  Crosby,  17 
Kan.  396.    The  information  alleged  that 
"The  said  J.  A.  Crosby,  in  July,  1875, 
being   then   the   agent   and   in   the    em- 
ploy  of   the    Howe    Machine    company, 
and   being    over    sixteen   years   of    age, 
and  having  in  his  possession,  as  agent 
of  said  Howe  Machine  company,  a  great 
number  of  notes  and  accounts  for  col- 
lection,  said  notes  and  accounts  being 
the    property    of    said    Howe    Machine 
company,    did    by    virtue    of    his    said 
employment,  and  while  so  employed  as 
said    agent,    collect,    receive    and    take 
into   his   possession,   as   such   agent   for 
said  Howe  Machine   company,  $131.50, 
lawful    money    of    the    United    States, 
over   and   above   all    fees   as    attorney, 
charges  as  agent,  or  stipulated  commis- 
sions for  making  said  collections  of  said 
money    for    said    company,    said    Howe 
Machine   company  being   a   corporation 
duly  incorporated  under  and  by  virtue 
of  the  laws  of  Connecticut,  and  doing 
business   in   the    state    of  Kansas,   and 
that  Crosby,  so  having  said  moneys  in 
his  possession,   at  the  county  of  Bour- 
bon,   on   the    15th   of   April,    1876,    did 
refuse  and  neglect,  upon  demand  then 
and  there  made  by  said  Howe  Machine 
company  upon  him  the  said  Crosby,  he 
being  then  and  there  the  agent  of  said 
company,   to   deliver   and   pay  over  to 
said  Howe  Machine  company  the  said 
moneys  so   collected   as   aforesaid,   and 
that    he,    the    said    Crosby,    not   having 
lost  the  said  money  by  means  beyond 
his   control  before  he   had   opportunity 
to  make  delivery  thereof  to  said  Howe 
Machine    Company,   his    employers,    nor 
having   been    permitted   by    said   Howe. 
Machine    Company,    his    employers,    to 
use  the  same,  did  then  and  there  feloni- 
ously embezzle  and  convert  to  his  own 
use  without  the  consent   of  said  Howe 
Machine   Company,    his    employers,    the 
said   sum   of   $131.50,   lawful   money   of 
the     United     States,     of     the     money, 
goods    and    chattels    of    the    said  Howe 
Machine  company,  and  of  the  value  of 
$131.50,   contrary,"  etc. 

Massachusetts. — Form  in  Com.  v.  Ben- 
nett,   118    Mass.    443.      Indictment    on 
1  the  Gen.  Sts.,  c.  161,  No.  42,  averring 
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that  the  defendant,  James  H.  Bennett, 
on  September  1,  1874,  at  Boston,  "be- 
ing then  and  there  the  clerk,  servant 
and  agent  of  Gustavus  G.  Prescott  and 
Elijah  W.  Wood,  said  Prescott  and 
Wood  then  and  there  being  copartners 
in  business  (the  said  Bennett  not  be- 
ing then  and  there  an  apprentice  to 
the  said  Prescott  and  Wood,  or  to  either 
of  them,  and  not  being  then  and  there 
a  person  under  the  age  of  sixteen 
years),  did  then  and  there,  by  virtue 
of  said  employment,  have,  receive  and 
take  into  his  possession  certain  money 
to  the  amount  and  of  the  value  of 
twenty-five  thousand  dollars,  of  the  said 
Prescott  and  Wood,  as  such  copartners, 
the  same  employers  of  the  said  Bennett, 
and  that  the  said  Bennett,  the  said 
money  so  by  him  had,  received  and  pos- 
sessed then  and  there  feloniously  did 
embezzle  and  fraudulently  convert  to 
his  own  use,  without  the  consent  ot 
the  said  employers,  or  either  of  them, 
whereby,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the 
said  Bennett  is  deemed  to  have  com- 
mitted the  crime  of  simple  larceny. 
And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said 
Bennett  then  and  there  in  manner  and 
form  aforesaid,  the  said  money,  of  the 
property  and  moneys  of  the  said  Pres- 
cott and  Wood,  feloniously  did  steal, 
take  and  carry  away,  against  the  law, 
peace  and  dignity  of  said  Common- 
wealth, and  contrary  to  the  statute  in 
such  case  made  and  provided." 

Alabama.— In  Willis  v.  State,  134  Ala. 
429,  33  So.  226,  the  following  very  short 
form  was  held  sufficient  under  the  stat- 
ute: "The  grand  jury  of  said  county 
charge  that,  before  the  finding  of  this 
indictment,  Clarence  G.  Willis,  an  agent 
of  the  Southern  Eailway  company,  a 
corporation  under  the  laws  of  the  state 
of  Virginia,  embezzled  or  fraudulently 
converted  to  his  own  use  money  to 
about  the  amount  of  three  hundred  and 
six  dollars,  which  came  into  his  posses- 
sion by  virtue  of  his  employment  as 
such  agent,  against  the  peace  and  dig- 
nity of  the  state  of  Alabama," 

Forms  in  General,  —  For  further 
forms  in  the  various  jurisdictions,  the 
following  cases  may  be  consulted:  U. 
S. — Moore  v.  United  States,  160  U.  S, 
268,  16  Sup.  Ct.  294,  40  L.  ed.  422; 
Evans  v.  United  States,  153  U,  S.  585, 
14  Sup.  Ct.  934,  38  L.  ed.  830;  In  re 
Converse,  137  U.  S.  624,  11  Sup.  Ct. 
191,    34   L.    ed.    796    (Michigan   case); 
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United  States  v.  Forrest,  3  Oraneh.  C, 
C.  56,  25  Fed,  Cas.  No.  15,131;  United 
States  V.  Greene,  146  Fed.  778;  Dim- 
mick  V.  United  States,  121  Fed.  638, 
57  C.  C.  A.  664.  Ala.— Walker  v.  State, 
117  Ala.  42,  23  So.  149;  Lowenthal  v. 
State,  32  Ala.  589.  Ariz.— Sias  v.  Ter- 
ritory, 11  Ariz.  175,  89  Pac.  539,  Ark. 
State  V.  Eapley,  60  Ark,  13,  28  S,  W. 
508;  Fleener  v.  State,  58  Ark.  98,  100, 
23  S.  W.  1,  Cal.— People  v.  Neyce,  86 
Cal.  393,  24  Pac.  1091;  People  v.  Gray, 
66  Cal.  271,  5  Pac.  240;  People  v.  Pot- 
ter, 35  Cal.  110;  People  v.  Cohen,  8 
Cal,  42;  People  v\  O'Brien,  8  Cal,  App. 
641,  97  Pac,  679,  Colo.— See  Heller 
V.  People,  2  Colo,  App,  459,  31  Pac, 
773.  Fla,— Strobhar  v.  State,  55  Fla, 
167,  47  So,  4;  Lewis  v.  State,  55  Fla, 
54,  45  So,  998;  Eatman  v.  State,  48 
Fla.  21,  37  So.  576;  Thomas  v.  State, 
33  Fla,  464,  15  So,  225,  Ga.— Bridges 
V.  State,  103  Oa,  21,  29  S,  E,  859; 
Cooper  V.  State,  101  Ga,  783,  29  S.  E. 
22;  Jackson  v.  State,  76  Ga.  551,  Idaho. 
State  v.  Steers,  12  Idaho  174,  85  Pac. 
104.  111.— Meadowcroft  v.  People,  163 
111.  56,  45  N.  E.  303,  54  Am.  St.  Eep. 
455;  Lycan  v.  People,  107  111.  423; 
Wright  V.  People,  61  111,  383,  Ind. 
Dean  v.  State,  147  Ind.  215,  46  N.  E, 
528;  Stropes  v.  State,  120  Ind,  562, 
22  N,  E,  773.  la. — State  v.  Hoffman, 
134  Iowa  587,  112  N.  W.  103;  State 
V.  Parsons,  54  Iowa  405,  6  N.  W.  579; 
State  V.  Foster,  37  Iowa  404.  Kan. 
State  V.  Hayes,  59  Kan.  61,  51  Pac. 
905;  State  v.  Combs,  47  Kan.  136, 
27  Pac.  818;  State  v.  Sullivan,  43  Kan. 
563,  23  Pac.  645.  Ky.— Com.  v.  Clif- 
ford, 96  Ky.  4,  27  S.  W.  811;  John- 
son V.  Com.,  5  Bush  430.  La. — State  v. 
Flournoy,  46  La.  Ann,  1518,  16  So. 
454;  State  V.  Thompson,  32  La.  Ann. 
796.  Me. — State  v.  Whitehouse,  95  Me. 
179,  49  Atl.  869;  State  v.  Stevenson, 
91  Me.  107,  39  Atl.  471.  Mass.— Com. 
V.  Parker,  165  Mass.  526,  43  N,  E,  499; 
Com.  V.  Mead,  160  Mass,  319,  35  N. 
E.  1125;  Com.  V.  Pratt,  137  Mass.  98; 
Com,  V.  Doherty,  127  Mass,  20,  Mich. 
People  V.  Messer,  148  Mich.  168,  111 
N,  W.  854;  People  v.  Converse,  74  Mich. 
478,  42  N,  W,  70;  People  v.  McKin- 
ney,  10  Mich,  53,  Minn. — State  v.  Fel- 
lows, 98  Minn.  179,  107  N.  W,  542, 
108  N.  W,  825;  State  v.  Mims,  26  Minn, 
183,  191,  2  N,  W,  492,  494,  683;  State 
V.  New,  25  Minn.  76;  State  v.  Munch, 
25  Minn.  67,  Miss. — Eichburger  v\ 
State,  90'  Miss.  806,  44  So.  772;  State 
V.  Gillis,  75  Miss,  331,  24  So,  25.    Mo. 
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3.  Certainty  Required.  —  As  in  all  indictments,  there  must  be  cer- 
tainty in  an  indictment  for  embezzlement/^  and,  in  absence  of  a  dif- 
ferent statutory  rule,  certainty  to  a  certain  intent,  in  general,  is  re- 
quired/^ 

Under  some  of  the  codes,  the  indictment  or  information  must  be 
drawn  so  as  "to  enable  a  person  of  common  understanding  to  know 
what  is  intended.  "^^ 

The  facts  necessary  to  constitute  the  offense  must  be  averred  posi- 
tively and  unequivocally,  not  only  to  enable  the  court  to  test  the  legal 


State  V.  Shour,  196  Mo.  202,  95  S.  W. 
405;  State  v.  Wissing,  187  Mo.  96, 
85  S.  W.  557;  State  v.  Crosswhite,  130 
Mo.  358,  32  S.  W.  991,  51  Am.  St. 
Eep.  572;  State  v.  Adams,  108  Mo. 
208,  18  S.  W.  1000.  Mont.— United 
States  V.  McElroy,  2  Mont.  494.  Neb. 
Mills  V.  State,  53  Neb.  263,  73  N.  W. 
761;  Zink  v.  State,  34  Neb.  37,  51  N. 
W.  294;  State  v.  Knox,  17  Neb.  683, 
24  N.  W.  382.  Nev. — State  v.  Malim, 
14  Nev.  288.  N.  J.— State  v.  Lyon, 
45  N.  J.  L.  272.  N.  M.— Territory  V. 
Heacoek,  4  N.  M.  354,  20  Pac.  171. 
N.  Y.— Bork  v.  People,  91  N.  Y.  5; 
People  V.  McHale,  15  N.  Y.  Supp.  496; 
People  V.  Allen,  5  Denio  76.  N.  C. 
State  V.  Fain,  106  N.  C.  760,  11  S.  E. 
593;  State  v.  Lanier,  89  N.  0.  517. 
Ohio. — State  v.  Newton,  26  Ohio  265. 
Ore.— State  v.  Dale,  8  Ore.  229.  Pa. 
Hutchison  v.  Com.,  82  Pa.  472;  Com. 
V.  Newcomer,  49  Pa.  478.  R.  I. — State 
V.  Taberner,  14  K.  I.  272;  State  v. 
Snell,  '9  R.  I.  112.  S.  D.— State  v. 
Taylor,  7  S.  D.  533,  64  N.  W.  548. 
Term. — State  v.  Henry,  1  Lea  720; 
State  V.  Cameron,  3  Heisk.  78.  Tex. 
State  V.  McLane,  43  Tex.  404;  State 
V.  Brooks,  42  Tex.  62;  Leonard  v.  State, 
7  Tex.  App.  417,  434.  Utah.— People 
V.  Hill,  3  Utah  334,  3  Pac.  75.  Wash. 
State  V.  Downing,  15  Wash.  413,  46 
Pac.  646;  State  v.  Turner,  10  Wash, 
94,  38  Pac.  864;  State  v.  Whiteman,  9 
Wash.  402,  37  Pac.  659;  Terry  v.  State, 
1  Wash.  277,  24  Pac.  447.  Wis.— State 
V.  Campbell,  44  Wis.  529.  Wye— 
Edelhoflf  V.  State,  5  Wyo.  19,  36  Pac. 
627;  McCann  v.  United  States,  2  Wyo. 
274.  Eng. — Reg.  v.  Fullagar,  14  Cox 
C.  C.  370;  Reg.  v.  Tatlock,  L.  R.  2  Q. 
B.  D.  157,  13  Cox.  C.  C.  328;  Reg.  v. 
Cesser,  13  Cox  C.  C.  187;  Reg.  v.  Wool- 
ey,  4  Cox.  C.  C.  251;  Rex.  v.  White, 
4  Car.  &  P.  46,  19  E.  C.  L.  268;  Rex 
V.  Beacall,  1  Car.  &  P.  310,  11  E.  C. 
L.  402 J   Rex  v.  Hughes,  1  Moody  370; 


Rex  V.  Mellish,  Rus.  &  R.  80;  Reg.  v. 
Harmon,  2  Ld.  Raym.  1104,  92  Eng. 
Reprint    231. 

71.  Ariz. — Hinds  v.  Territory,  8  Ariz. 
372,  76  Pac.  469.  CaL— San  Francisco 
■V.  Randall,  54  Cal.  408;  People  v.  Co- 
hen, 8  Cal.  42.  Ga.— Hoyt  v.  State, 
50  Ga.  313.  la.— State  v.  McKinney, 
130  la.  370,  106  N.  W.  931.  Ky.— Com. 
V.  Bradley,  132  Ky.  512,  116  S.  W. 
761.  Md- — State  v.  Nicholson,  67  Md. 
1,  8  Atl.  817.  Mass.— <:om.  v.  Pratt,  137 
Mass.  98;  Com.  v.  Simpson,  9  Mete. 
138.  Mo.— State  v.  Grisham,  90  Mo. 
163,  2  S.  W.  223.  Ohio.— Campbell  v. 
State,  35  Ohio  St.  70.  Tex.— Wise  v. 
State,  41  Tex.  139;  State  v.  Longworth, 
41    Tex.   162. 

72.  United  States  v.  Forrest,  3 
Cranch  C.  C.  56,  25  Fed.  Cas.  No. 
15,131;  State  v.  Nicholson,  67  Md.  1, 
8   Atl.    817. 

Disjunctive  Form  Bad. — An  indict- 
ment alleging  that  the  accused  "know- 
ingly converted  or  applied  to  his  own 
use  $180.00,  or  other  large  sum  of 
money,"  is  not  certain  to  a  certain  in- 
tent, by  reason  of  the  disjunctive,  and 
is,  therefore,  bad.  Noble  v.  State,  59 
Ala.   73. 

Certainty  to  a  Common  Intent. — Cer- 
tainty to  a  common  intent  is  not  suffi- 
cient. It  must  be  certainty  to  a  cer- 
tain intent.  To  allege  that  one  is  a 
"bookkeeper"  in  a  bank  does  not  show 
that  he  is  a  clerk  or  servant  employed 
there,  and  upon  demurrer,  the  court 
cannot  so  infer.  Nothing  material  can 
be  taken  by  intendment.  United  States 
V.  Forrest,  3  Cranch  C.  C.  56,  25  Fed. 
Cas.  No.  15,131. 

73.  U.  S.— Webb  v.  York,  79  Fed. 
616,  25  C.  C.  A.  133,  quoting  the  Cali- 
fornia Criminal  Code.  Cal. — People  v. 
McMahill,  4  Cal.  App.  225,  87  Pac.  404. 
la, — State  v.  McKinney,  130  Iowa  370, 
106  N.  W.  931;  State  f.  Jamison,  74 
Iowa   602,   38  N.   W.   508. 
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sufficiency  of  the  charge,  but  also  to  avoid  a  subsequent  conviction 
for  the  same  offense.'^'* 

4.  Bill  of  Particulars.  —  According  to  some  decisions,  a  bill  of 
particulars  may  be  furnished  when  otherwise  the  indictment  would  be 
too  general  in  its  terms.^^ 

5.  Whether  Form  For  Larceny  Sufficient.  —  Although  the  crime 
of  embezzlement  is  an  offense  distinct  from  larceny,^*'  yet  in  some 
respects,  such  as  the  description  of  property,  the  averment  of  value, 
and  of  ownership,  the  rules  governing  indictments  for  embezzlement 
are  similar  to  those  for  larceny." 

Moreover,  as  previously  stated,  it  is  a  frequent  provision  of  the 
statutes  that  persons  who  embezzle  or  fraudulently  convert  property 
shall  be  deemed  guilty  of  larceny  ;^^  and  where  the  statute  makes  em- 
bezzlement a  form  of  "larceny"  ii  is  proper  in  an  indictment  for 
embezzlement  to  charge  one  with  larceny.^^ 

In  an  English  case,  in  embezzlement  by  a  bailee,  a  common  law 


74.  Axtel  V.  State,  173  Ind.  711,  91 
N.    E.    354. 

75.  Fla.— Thalheim  -r.  State,  38  Fla. 
169,  20  So.  938.  Ky.— Bailey  v.  Com., 
130  Ky.  301,  113  S.  W.  140.  Mass. 
Com.  V.  Bennett,  118  Mass.  443,  452. 
Mich. — People  v.  McKinney,  10  Mich. 
53.  R.  I.— State  v.  Cushing,  11  E.  I. 
313.  Wash.— State  v.  Dix,  33  Wash. 
405,  74  Pac.  570.  Eng.— Rex  v.  Booty- 
man,  5  Car.  &  P.  300,  24  E.  C.  L.  330; 
Eex  V.  Hodgson,  3  Car.  &  P.  422,  14 
E.  C.  L.  377. 

Power  of  Court. — The  supreme  court 
of  Florida,  in  upholding  the  right  to  a 
bill  of  particulars,  says:  "An  indict- 
.  ment  for  embezzlement  under  our  stat- 
'  ute  permitting  it  to  allege  the  offense 
in  a  general  way  is  a  case  where  a 
bill  of  particulars  should  be  furnished 
to  the  defendant  upon  proper  applica- 
tion by  him.  The  power  to  direct  the 
furnishing  of  such  a  bill  does  not  de- 
pend upon  any  express  statutory  pro- 
vision, but  upon  the  general  author- 
ity of  the  court  to  regulate  the  con- 
duct of  trials."  Thalheim  V.  State,  33 
Fla.  169,  20  So.  938. 

Object  and  Nature  of  Bill. — The  ob- 
ject of  a  bill  of  particulars  is  not  to 
supply  a  defect  in  the  indictment,  but 
to  prevent  a  failure  of  justice  which 
otherwise  might  occur.  Thalheim  V. 
State,  supra.  It  is  not  a  part  of  the 
indictment  or  information.  People  v. 
McKinney,  supra.  It  limits  the  claim 
and  restricts  the  proof  to  the  very  mat- 
ters therein  specified.  State  v.  Dix, 
infra. 
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Form  of  Bill. — For  a  form  of  a  bill 
of  particulars  in  a  case  of  embezzle- 
ment, see  State  v.  Dix,  33  Wash.  405, 
74  Pac.  570. 

76.  U.  S.—In  re  Eichter,  100  Fed. 
295.  Ark.— Fulton  v.  State,  l3  Ark*. 
168.  Me.— State  v.  Whitehouse,  95  Me. 
179,  49  Atl.  869.  Mass.— Com.  v.  Do- 
herty,  127  Mass.  20;  Com.  v.  Simpson, 
9  Met.  138.  Ore. — State  i'.  Browning, 
47  Ore.  470,  82  Pac.  955.  See  also 
supra,  I,  B. 

77.  As  early  as  1802,  in  M'Gregor's 
case  (2  East.  Ch.  16,  No.  18;  3  B.  & 
P.  106)  on  an  indictment  on  the  St. 
39  Geo.  3,  c.  85,  it  was  held  that  in- 
dictments on  the  statute  must  contain 
the  requisites  of  an  indictment  for  lar- 
ceny at  common  law.  In  this  case  the 
ownership  of  the  property  was  not  al- 
leged. 

78.  S^lpra,  I,   B. 

79.  Me.— State  v.  Cates,  99  Me.  68, 
58  Atl.  238,  charge  of  larceny  held  sur- 
plusage. Minn. — State  v.  Fellows,  98 
Minn.  179,  107  N.  W.  542,  108  N.  W. 
825;  State  V.  Butler,  26  Minn.  90,  1 
N.  W.  821.  N.  Y.— People  v.  McHale, 
61  Hun  618,  15  N.  Y.  Supp.  496.  N.  C 
See  State  v.  Lanier,  89  N.  C.  517,  hold- 
ing that  the  charge  of  larceny  may  be 
rejected  as  surplusage.  And  see  State 
V.  Harris,  106  N.  C.  682,  11  S.  E.  377. 
Ore.— State  f.  Sweet,  2  Ore.  127,  hold- 
ing that  the  charge  of  embezzlement  is 
also  proper. 

"Did  Steal,  Take,  and  Carry  Away." 
As  to  the  necessity  of  using  these 
words,  see  infra,  II,  L,  6. 
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indictment  for  larceny  was  said  to  be  good;^°  and  certain  words  of 
art  peculiar  to  indictments  for  larceny,  as  "did  steal,  take  and  carry 
away,"  are  found  in  many  indictments  for  embezzlement,**^  and  may, 
indeed,  be  customarily  inserted,  or,  possibly,  even  required." 

Furthermore,  in  the  same  indictment,  counts  for  larceny  may  be 
joined  with  counts  for  embezzlement,^^  and,  by  authority  of  statute, 
a  conviction  for  larceny  may  be  supported  by  an  indictment  for  em- 
bezzlement, or  vice  versa.^* 


80.  Eex  V.  Haigh,  7  Cox  C.  C.  403. 
Not  followed,  however,  by  other  Eng- 
lish cases.  Nevertheless,  the  Larceny 
Act  of  1861  expressly  provides  (24  and 
25  Vict.  c.  96,  §3),  that  a  bailee  fraud- 
ulently converting  to  his  own  use  the 
property  entrusted  to  him  "is  guilty 
of  larceny  and  may  be  convicted  there- 
of upon  an  indictment  for  larceny." 

Tennessee. — By  express  statute  in 
Tennessee,  §5444,  Mill  XV.  Code)  the 
fraudulent  appropriation  of  property  by 
any  person  to  whose  charge  or  care  it 
is  delivered  subject  to  the  immediate 
orders  of  the  owner  is  larceny.  Under 
this  statute,  it  is  held  that  a  bailee 
fraudulently  converting  such  goods  may 
be  convicted  of  larceny  under  the  com- 
mon-law form  of  indictment  for  lar- 
ceny. Truslow  V.  State,  95  Tenn.  189, 
31  S.  W.  987. 

81.  See,  for  example,  the  forms 
found  in  the  following  cases:  Colo. 
Heller  v.  People,  2  Colo.  App.  459,  31 
Pac.  773.  111.— Lycan  i\  People,  107  111. 
423.  Kan.— State  v.  Combs,  47  Kan. 
136,  27  Pac.  818.  Me.— State  v.  White- 
house,  95  Me.  179,  49  Atl.  869.  Mass. 
Com.  V.  Bennett,  118  Mass.  443.  Mich. 
People  V.  Converse,  74  Mich.  478,  42 
N.  W.  70,  16  Am.  St.  Eep.  648.  N.  C. 
State  V.  Lanier,  89  N.  C.  517. 

82.  In  Com.  v.  Pratt,  132  Mass.  246, 
it  was  held  that  an  indictment  for  lar- 
ceny by  embezzlement  must  allege  that 
the  defendant  "feloniously  did  steal, 
take,  and  carry  away"  the  property 
which  is  the  subject  of  the  indictment. 
This  decision  was  based  upon  the  Mas- 
sachusetts statute  providing  that  "who- 
ever embezzles  .  .  .  shall  be  deemed 
guilty  of  larceny."  On  the  theory, 
therefore,  that  the  offense  was  larceny, 
the  court  held  the  aforesaid  conclud- 
ing words  absolutely  necessary  to  con- 
stitute a  charge  of  larceny.  The  State 
of  Maine  has  followed  this  decision. 
See  State  v.  Stevenson,  91  Me.  107,  39 
Atl.  471;  and  compare  State  v.  White- 
house,  95  Me.  179,  49  Atl.  8G9,  where, 


under  a  statute  not  designating  the  of- 
fense as  larceny,  it  is  held  that  no 
charge  of  larceny  is  required. 

Does  Not  Charge  Larceny. — The  use 
of  the  phrase  "did  feloniously  steal, 
take,  and  carry  away,"  does  not  make 
it  an  indictment  for  larceny.  The  form 
was  adopted  in  England  when  the  first 
statute  upon  embezzlement  was  passed, 
and  has  ever  since  been  followed. 
Gantt.  J.,  State  v.  Gilmore,  110  Mo.  1, 
19   S.   W.   218. 

Should  Not  Use  "Take." — East,  one 
of  the  leading  English  authorities,  says, 
however,  in  his  Pleas  of  the  Crown 
(Vol.  II,  ch.  16,  §13).  "All  indictments 
upon  the  statute"  (i.  e.,  the  original 
English  statute,  21  Hen.  8,  c.  7) 
"against  servants  embezzling  of  goods 
delivered  to  them  must  charge  that 
they  feloniously  carried  aioay,  and  not 
that  they  feloniously  took  them;  for 
the  carrying  away  is  the  offense."  It 
does  not  appear,  however,  that  the 
words  'carried  away'  are  technically 
necessary;  and  in  Watson's  Case 
(tried  in  1788,  See  East,  P.  C.  11,  ch. 
16,  §12)  "the  two  first  counts  pro- 
ceeded upon  other  words  of  the  stat- 
ute." For  a  further  discussion  of  the 
manner  of  alleging  the  fraudulent  con- 
version see,  infra,  II,  L,  2. 

83.  See,  infra,  H,  M,  3. 

84.  Ind.— See  State  v.  Wingo,  89 
Ind.  204.  La.— State  v.  Poland,  33  La. 
Ann.  1161,  where  the  statute  provides 
that  in  a  prosecution  for  embezzlement, 
the  jury  may  convict  of  larceny  if  the 
evidence  establishes  that  offense  instead 
of  embezzlement.  See,  however.  State 
V.  Fricker,  45  La.  Ann.  646,  12  So.  755. 
Tex.— Whitworth  v.  State,  11  Tex.  App. 
414,  where  under  indictment  for 
"theft"  the  accused  may  be  convicted 
of  larceny.  Eng. — Under  the  Larceny 
Act  of  1861,  the  accused  may  be  con- 
victed of  either  offense  under  an  in- 
dictment charging  the  other.  Jleg.  v. 
Cooper,  L.  E.  2  C.  C.  123;  Eeg.  v.  Eudge, 
13  Cox  0.  C.  17. 
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Nevertheless,  despite  theSe  analogies,  embezzlement,  as  already 
stated,  is  a  statutory  offense,  distinct  and  separate  from  larceny,^"* 
and  a  statute  which  punishes  embezzlement  as  larceny,  or  which  pro- 
vides that  one  convicted  of  embezzlement  "shall  be  deemed  guilty 
of  larceny"  does  not  merge  the  two  offenses;  neither  does  it  make 
embezzlement  larceny.^"  Consequently,  in  the  absence  of  a  controlling 
statute,  an  indictment  of  information  charging  embezzlement  must 
allege  the  statutory  elements  of  the  offense,^'^  and  an  indictment  merely 
covering  the  offense  of  larceny  is  not  sufficient.^^ 

6.  Alleging  Statutory  Elements.  —  As  already  stated  in  the  pre- 
ceding paragraph,  the  elements  of  the  offense  as  specified  in  the  statute 
must  all  be  specifically  alleged,  unless  otherwise  provided  by  statute.**" 
"Where,  moreover,  the  statute  contains  different  sections,  covering  dif- 
ferent phases  of  the  offense,  the  indictment  must  conform  to  the  par- 


Missouri. — In  the  case  of  State  v. 
Harmon,  106  Mo.  635,  18  S.  W.  128, 
Judge  Gantt,  declared  unconstitutional 
the  statute  of  Missouri  providing  that 
a  defendant  indicted  for  either  larceny 
or  embezzlement  may  be  convicted  of 
the  other  offense  upon  proof  thereof. 
The  legislature  having  defined  each  of- 
fense cannot  cause  a  defendant  to  be 
placed  upon  trial  for  either  without  an 
indictment  that  would  advise  him  of 
the  nature  and  cause  of  accusation.  The 
constitution  means  that  the  defendant 
shall  have  a  right  to  know  of  what  he 
is  accused.  If  the  legislature  desires 
to  make  larceny  and  embezzlement, 
they  can  do  so  by  providing  they  shall 
have  the  same  ingredients,  but  so  long 
as  by  the  legislative  declaration  they 
are  committed  by  different  classes  of 
persons,  by  persons  bearing  different 
relations  to  each  other,  and  under  dif- 
ferent circumstances,  they  are  distinct 
crimes,  and,  under  the  constitution, 
each  crime  must  be  described  in  the 
indictment.  Thomas,  J.,  dissented  from 
this  opinion,  however,  holding  that  the 
relation  the  wrong-doer  sustains  to  the 
owner  of  the  property  taken,  either  in 
larceny  or  embezzlement,  is  not  an  es- 
sential element  of  the  crime,  and  the 
legislature  can,  therefore,  dispense  with 
an  averment  of  it.  Citing  State  v.  Por- 
ter, 26  Mo.  201;  State  v.  Broderick,  70 
Mo.  622. 

85.  Supra,  I,  B. 

86.  Ark.— Fulton  v.  State,  13  Ark. 
168.  111.— Kibs  V.  People,  81  111.  599. 
La. — State  v.  Williams,  40  La.  732,  5 
So.  16.  Mass. — Com.  v.  Simpson,  9 
Mete.  138.  Mo. — State  v.  Harmon,  106 
Mo.  635,  18  S.  W.  128.  N.  Y.— Bork 
V.  People,  91  N.  Y.  5.     Tenn.— Hall  v. 
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State,  3  Coldw.  125.     Tex. — Huntsman 
V.  State,  12  Tex,  App.  619. 

87.  Ala — Lang  v.  State,  97  Ala.  41, 
12  So.  183;  Lowenthal  v.  State,  32  Ala. 
589.  Ark.— Pulton  v.  State,  13  Ark, 
168.  Cal.— People  v.  Gale,  77  Cal.  120, 
19  Pac.  231;  People  v.  Cohen,  8  Cal. 
42.  Ind.— Axtell  v.  State,  173  Ind.  711, 
91  N.  E.  354.  Ky.— Bailey  v.  Com.,  130 
Ky.  301,  113  S.  W.  140.  Mass.— Com. 
V.  Doherty,  127  Mass.  20;  Com.  v.  Berry, 
99  Mass.  428;  Com.  v.  Simpson,  9  Mete. 
138.  Mich. — People  v.  Tryon,  4  Mich. 
665.  Miss.— State  v.  Gillis,  75  Miss. 
331,  24  So.  25.  N.  Y.— People  v.  Al- 
len, 5  Denio  76.  Utah. — People  v.  Hill, 
3  Utah  334,  3  Pac.  75.  Wash.— State 
V.  Bogardus,  36  Wash.  297,  78  Pac. 
942. 

88.  Ark,— Fulton  v.  State,  13  Ark. 
168.  111.— Kibs  V.  People,  81  111.  599. 
Ind.— State  v.  Mason,  108  Ind.  48,  8 
N.  E.  716.  Me.— State  v.  Stevenson, 
91  Me.  107,  39  Atl.  471.  Mass.— Cora. 
i\  Doherty,  127  Mass.  20;  Com.  v.  Simp- 
son, 9  Mete.  138.  Minn. — State  v.  Far- 
rington,  59  Minn.  147,  60  N.  W.  1088, 
28  L.  E.  A.  395.  N.  Y.— People  v.  Dumar, 
106  N.  Y.  502,  13  N.  E.  325;  People 
f.  Allen,  5  Denio  76.  Eng.  —  Jones' 
Case,  2  East,  ch.  16,  §18.  In  this  case, 
decided  in  1800,  there  was  a  general 
indictment  for  larceny  at  common  law. 
The  evidence  showed  that  the  prisoner 
had  stolen  several  articles  of  wearing 
apparel  from  his  master.  Both  of  the 
circuit  judges  were  of  the  opinion  that 
to  found  a  judgment  upon  the  statute 
the  indictment  must  be  specially  drawn, 
so  as  to  bring  the  same  within  it.  See, 
also,  Hawkins,  P.  C.  (Curw.  ed.)  Vol.  I, 
p.  158. 

89.  See  note  87,  this  page. 
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ticular  section  alleged  to  have  been  violated.""  In  some  jurisdictions, 
however,  a  general  charge,  without  further  averment  of  the  particular 
circumstances  of  the  offense,  may  be  all  that  is  necessary."^ 

7.  Following  Words  of  Statute.  —  a.  In  General.  —  As  a  general 
rule,  as  in  other  statutory  offenses,  many  cases  hold  that  an  indictment 
or  information  for  embezzlement  sufficiently  charges  the  crime  if  the 
words  of  the  statute  are  followed."^  This  doctrine  must,  however,  be 
applied  with  caution  and  the  statutes  should  be  carefully  discrimi- 
nated. If  the  statute  contains  all  the  essential  elements  of  the  crime 
of  embezzlement,  or  of  the  particular  phase  of  the  crime  charged,  it 
will  usually  be  sufficient  to  follow  its  language.^^     When,  however, 


90.  La. — State  v.  Palmer,  32  La. 
Ann.  565.  Mass. — Com.  v.  Pratt,  137 
Mass.  98;  Com.  v.  Butterick,  100  Mass. 
1.  97  Am.  Dec.  65.  Mich. — People  v. 
Tryon,  4  Mich.  665.  N.  H.— State  v. 
Messenger,  58  N.  H.  348.  N.  Y.— Lar- 
kin  V.  People,  61  Barb.  226.  Tenn.— See 
State  V.  Anderson,  72  Tenn.  226.  Tex. 
Wise  V.  State,  41  Tex.  139.  Eng.— R. 
V.  Golde,  2  M.  &  Eob.  425. 

91.  See  Com.  v.  Bennett,  118  Mass. 
443;  People  v.  Bringard,  39  Mich.  22. 
And   see,   infra,  II,   E,   10. 

92  U.  S. — Evans  v.  United  States, 
153  U.  S.  584,  14  Sup.  Ot.  934,  38  L. 
ed.  830;  United  States  v.  Britton,  107 
U.  S.  655,  2  Slip.  Ct.  512,  27  L.  ed. 
520;  United  States  v.  Carll,  105  U.  S. 
611,  26  L.  ed.  1135;  United  States  v. 
Simmons,  96  U.  S.  360,  24  L.  ed.  819. 
Ala.— Bell  v.  S^ate,  139  Ala.  124,  35 
So.  1021;  Lang  v.  State,  91  Ala.  41,  12 
So.  183.  Ark.— Wood  v.  State,  47  Ark. 
488,  1  S.  W.  709.  Cal.— People  v. 
O 'Brian,  8  Cal.  App.  641,  97  Pac.  679; 
People  V.  Gordon,  133  Cal.  328,  65  Pac. 
746,  85  Am.  St.  Rep.  174;  People  v. 
Tomlinson,  66  Cal.  344,  5  Pac.  509.  Colo. 
Heller  v.  People,  2  Colo.  App.  459,  31 
Pac.  773.  Del. — State  v.  Abbott,  5 
Penne.  330,  63  Atl.  231.  Fla.— Strobhar 
V.  State,  55  Fla.  167,  47  So.  4;  Thomas 
V.  State,  33  Fla.  464,  15  So.  225.  Ga. 
Keys  V.  State,  112  Ga.  392,  37  S.  E. 
762,  81  Am.  St.  Rep.  63;  Aiken  f. 
State,  73  Ga.  812.  HI.— People  v.  O'Far- 
rell,  247  111.  44,  93  N.  E.  136.  La. 
State  V.  Dudenhefer,  122  La.  288,  47 
So.  614.  Miss.— Richburger  r.  State,  90 
Miss.  806,  44  So.  772.  Mo.— State  v. 
Blakemore,  226  Mo.  560,  126  S.  W.  429, 
27  L.  R.  A.  (N.  S.)  415.  Neb.— Cham- 
berlain V.  State,  80  Neb.  812,  115  N.  W. 
555.  Nev. — State  v.  Trolson,  21  Nev. 
419,  32  Pac.  930.  N.  Y.— People  v. 
Dorthy,     20     App.     Div.     308,     46     N. 


Y.  Supp.  970.  Ore. — State  v.  Ross, 
55  Ore.  450,  104  Pac.  596,  106  Pac. 
1022.  Wash.— State  v.  Turner,  18 
Wash.  94,  38  Pac.  864. 

Post-Office  Departments.  —  Indict- 
ments against  employes  of  the  post- 
office  department  for  embezzling  valu- 
able letters  may  be  set  forth  in  the 
language  of  the  statute.  United  States 
V.  Atkinson,  34  Fed.  316. 

Substantially  Followed. — Says  the  Su- 
preme Court  of  Missouri:  "The  uni- 
form ruling  of  this  court  has  been  that 
an  indictment  for  an  offense  created 
by  statute  ■will  be  sufficient  if  the  lan- 
guage of  the  statute  is  substantially 
followed."  State  v.  Adams,  108  Mo. 
208,  18  S.  W.  1000. 

93.  U.  S. — Evans  x>.  United  States, 
153  U.  S.  584,  14  Sup.  Ct.  934,  939,  38 
L.  ed.  830;  United  States  v.  Britton, 
107  U.  S.  655,  2  Sup.  Ct.  512,  27  L. 
ed.  520;  United  States  v.  Carll,  105  U. 
S.  611,  26  L.  ed.  1135;  United  States 
V.  Simmons,  96  U.  S.  360,  24  L.  ed. 
819;  United  States  v.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  588.  Ala.— Lowen- 
thal  V.  State,  32  Ala.  589.  111.— Ker  v. 
People,  110  111.  627.  N.  J.— State  v. 
Stimson,  24  N.  J.  L.  9.  And  see  cases 
in   preceding  note. 

Statement  of  the  Enle. — "A  rule  of 
criminal  pleading,  which  at  one  time 
obtained  in  some  of  the  circuits,  and 
perhaps  received  a  qualified  sanction 
from  this  court  in  United  States  v. 
Mills,  7  Pet.  138,  that  an  indictment 
for  a  statutory  misdemeanor  is  suffi- 
cient, if  the  offense  be  charged  in  the 
words  of  the  statute,  must,  under  more 
recent  decisions,  be  limited  to  cases 
where  the  words  of  the  statute  them- 
selves, as  was  said  by  this  court  in 
United  States  v.  Carll,  105  U.  S.  611, 
612,  'fully,  directly,  and  expressly, 
without  any  uncertainty  or  ambiguity, 
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the  contrary  is  true,  the  words  of  the  statute  will  not  in  themselves 
suffice,"*  as,  for  example,  where  the  indictment  follows  the  statute  but 
omits  any  allegation  of  the  fiduciary  relation."'^ 

b.  Synonymous  Words  or  Terms.  —  Where  the  language  of  the 
statute  is  sufficiently  specific  to  warrant  its  use  in  an  indictment,  the 
use  of  synonymous  or  equivalent  words  will  be  sufficient.  It  is  never 
necessary  to  employ  the  identical  words  of  the  statute.^^ 

c.  Failing  to  Follow  Statute.  —  While  in  many  cases  it  may  be  safe 
and  wise  for  a  pleader  to  follow  the  terms  or  language  of  the  statute 
in  defining  the  offense,'''^  and  while  a  failure  to  allege  one  or  more  of 
the  statutory  elements  may  be  fatal,"^  yet,  in  general,  even  where  all 


set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be 
punished.'  The  crime  must  be  charged 
with  precision  and  certainty,  and  every 
ingredient  of  which  it  is  composed  must 
be  accurately  and  clearly  alleged."  Mr. 
Justice  Brown,  in  Evans  v.  United 
States,  153  U.  S.  584,  587,  14  Sup.  Ct. 
934,  38  L.  ed.  830.  See,  also,  United 
States  V.  Cruikshank,  92  U.  S.  542,  558, 
23  L.  ed.  588;  United  States  v.  Cook, 
17  Wall.  (U.  S.)  168,  174,  21  L.  ed. 
538. 

94.  111.— McCracken  v.  People,  209 
111.  215,  70  N.  E.  749.  Ky.— Com.  v. 
Bradley,  132  Ky.  512,  116  S.  W.  761; 
Com.  V.  Barney,  115  Ky.  475,  74  S.  W. 
181.  N.  J.— State  v.  Stimson,  24  N. 
J.  L.  9.  Wyo. — MeCann  v.  United 
States,   2  Wvo.    274. 

95.  Com.  V.  Barney,  115  Ky.  475,  74 
S.  W.  181. 

96.  Cal.— People  v.  Potter,  35  Cal. 
110.  La. — State  v.  Eames,  39  La.  Ann. 
986.  Miss.— Eichburger  v.  State,  90 
Miss.  806,  44  So.   772. 

"Care  or  Possession." — The  Missis- 
sippi Code,  1906,  §1136,  makes  it  a 
crime  for  any  agent,  clerk,  officer,  etc., 
to  embezzle  money  which  shall  come 
into  Jiis  "care  or  possession."  The 
indictment  alleged  that  the  money  "had 
been  intrusted  to  his  care."  Demurrer 
to  indictment  on  ground  that  it  con- 
tained no  allegation  of  the  money  com- 
ing into  ' '  the  possession ' '  of  the  defend- 
ant. The  court  said:  "The  case  .  .  . 
belongs  to  that  class  in  which  it  is  suffi- 
cient to  charge  the  offense  by  using 
only  the  words  of  the  statute;  and  the 
sufficiency  of  the  indictment  must  be 
determined  in  the  light  of  the  well-es- 
tablished rule  which  justifies,  in  charg- 
ing statutory  offenses,  the  use  of  words 
synonymous  with  those  used  in  the  stat- 
ute. ...    A  charge,  as  distinctly  made 
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in  this  case,  that  defendant  had  the 
money  under  his  care,  is  sufficient,  as 
would  be  a  charge  that  he  had  the 
same  in  his  possession."  Eichburger 
V.  State,  90  Miss.  806,  44  So.  772.  And 
see  Ker  v.  People,  110  111.   627. 

Identical  Words  Not  Sacramental. 
The  statute  of  Louisiana  provides  for 
the  punishment  of  one  "who  shall 
wrongfully  use,"  etc.,  any  money,  etc., 
which  he  shall  have  received  for  an- 
other, etc.  The  indictment  alleged  that 
the  defendant  "did  unlawfully,  will- 
fully, fraudulently,  and  feloniously  em- 
bezzle, keep,  and  convert  to  his  own 
use  and  benefit,"  the  property  in  ques- 
tion. Motion  to  arrest  judgment  on 
ground  that  the  statutory  word 
"wrongfully"  did  not  appear  in  the  in- 
dictment. Any  words  may  be  used 
which  will  unequivocally  convey  the 
meaning  of  the  statute,  so  that  the  de- 
fendant cannot  be  misled  as  to  the 
charge.  He  must  be  fully  informed 
of  the  crime.  When  a  word  not  in  the 
statute  is  substituted  for  one  that  is, 
and  the  substituted  word  is  of  more 
extensive  significance  than  and  in- 
cludes the  word  of  the  statute, 
the  indictment  will  be  sufficient. 
The  words  "unlawfully,"  "willfully," 
"fraudulently,"  and  "feloniously,"  in 
the  indictment  include  the  word 
"wrongfully."  State  v.  Pellerin,  118 
La.  547,  43  So.  159. 

97.  See  State  v.  Hayes,  59  Kan.  61, 
51  Pac.  905. 

98.  Ala. — Lang  v.  State,  97  Ala.  41, 
12  So.  183.  Ark.— State  v.  Govan,  48 
Ark.  76,  2  S.  W.  347.  Ga.— Sanders 
V.  State,  86  Ga.  717,  12  S.  E.  1058. 
Ind. — State  v.  Adamson,  114  Ind.  216, 
16  N.  E.  181.  Kan. — State  v.  Hayes,  59 
Kan.  61,  51  Pac.  905.  Minn. — State  v. 
Parrington,  59  Minn.  147,  60  N.  W. 
1088,  28  L.  K.  A.  395.     Nev.— Ricord 


EMBEZZLEMENT 


223 


the  elements  of  the  offense  are  alleged  in  the  statute,  an  indictment  is 
not  defective  because  it  fails  to  follow  the  words  of  the  statute,  pro- 
vided it  is  otherwise  sufficient.""  And  in  some  jurisdictions  it  is  ex- 
pressly provided  by  the  statutes  governing  indictments  that  the  words 
of  a  statute  used  in  defining  an  offense  need  not  be  strictly  followed.^ 

8.  Negativing-  Exceptions.  —  The  second  section  of  the  statute  of 
Henry  VIII  provided  that  the  act  should  not  in  any  wise  extend  to 
apprentices,  nor  to  any  person  within  the  age  of  eighteen  years.^ 
Following  this  example,  many  of  the  American  statutes  except  ap- 
prentices and  young  persons  from  their  provisions,  the  age  of  sixteen 
being  more  frequently  designated,  perhaps,  than  the  eighteen  years 
of  the  English  statute.^  Consequently,  under  the  rule  requiring  that 
a  proviso  or  exception,  if  in  the  clause  creating  the  offense,  must  be 
set  forth,  the  indictment  must  charge,  it  is  held,  that  the  defendant 
was  not  an  apprentice,  nor  under  the  age  of  sixteen  years.*  Where, 
however,  the  statute  makes  no  reference  to  the  age  of  persons  liable, 
an  averment  that  the  accused  was  over  sixteen  years  of  age  is  entirely 
superfluous.^ 

9.  Matters  of  Defense.  —  Matters  of  defense  are  not  required  to 
be  set  forth  in  the  indictment."  Thus,  under  the  federal  statute  pro- 
viding for  the  punishment  of  the  embezzlement  of  valuable  letters  by 
employes  of  the  postal  service,  "providing  the  same  shall  not  have 
been  delivered  to  the  party  to  whom  it  is  directed,"^  the  indictment 
need  not  allege  that  the  letter  had  not  been  delivered.^ 


V.  Central  Pac.  E.  Co.,  15  Nev.  167. 
N.  J,— State  D.  Stimson,  24  N.  J.  L.  9. 
N.  C— State  v.  Heaton,  81  N.  C.  542. 
Tex. — State  v.  Johnson,  21  Tex.  775. 
99.  Evans  v.  State,  40  Tex.  Crim. 
54,  48  S.  W.  194. 

1.  See  People  v.  Ward,  134  Cal.  301, 
66  Pac.  372. 

2.  21  Hen.  8,  e.  7,  §2. 

3.  See  various  statutes. 

4.  Kan. — State  v.  Yeiter,  54  Kan. 
277,  38  Pac.  320.  Mo.— State  v.  Har- 
mon, 106  Mo.  635,  18  S.  W.  128.  N.  0. 
State  V.  Blackley,  138  N.  C.  620,  50 
S.  E.  310;  State  v.  Lanier,  88  N.  C. 
658.  And  see  State  v.  Wilson,  101  N. 
C.   730,   7   S.   E.   872. 

Maine;  Indictment  of  Guardian. 
Where  the  exception  applies  only  to 
one  section  of  the  statute,  as,  for  ex- 
ample, to  cases  where  the  accused  is 
an  officer,  agent,  clerk,  or  servant  of 
a  person,  co-partnership,  or  corporation, 
it  is  not  necessary  in  an  indictment 
under  another  statute,  for  example, 
embezzlement  by  a  guardian,  to  aver 
that  the  defendant  was  "not  an  ap- 
prentice nor  less  than  sixteen  years  of 
age."  State  v.  Whitehouse,  95  Me. 
179,  49  Atl.  869. 


Forms. — For  forms  the  following 
cases  may  be  consulted:  State  v.  Goode, 
68  Iowa  593,  27  N.  W.  772  ("being  over 
sixteen  years  of  age");  State  v.  Wis- 
sing,  187  Mo.  96,  85  S.  W.  557  ("not 
being  then  and  there  a  person  under 
the  age  of  sixteen  years");  State  v. 
Wilson,  101  N.  C.  730,  7  S.  E.  872  ("not 
being  then  and  there  an  apprentice  or 
servant  within  the  age  of  eighteen 
years").  In  this  last  case  the  statute 
exempted  persons  under  sixteen  years. 
The  court  held,  however,  that  the  use 
of  "18  years"  in  the  indictment  did 
not  invalidate  it,  although  the  nega- 
tion went  beyond  the  statutory  re- 
quirement, for  the  greater  includes  the 
less. 

5.  State  V.  Goode,  68  Iowa  593,  27 
N.  W.  772;  State  v.  Blackley,  138  K  G. 
620,  50  S.  E.  310. 

6.  United  States  v.  Dimmick,  112 
Fed.  352;  State  v.  Nicholson,  67  Md. 
1,  8  Atl.  817.  And  see  State  v.  Black- 
ley,  sxipra. 

7.  U.  S.  Rev.  St.,  §5467. 

8.  In  re  Wight,  134  U.  S.  136,  10 
Sup.  Ct.  487,  33  L.  ed.  865;  United 
States  V.  Wight,  38  Fed.  106;  United 
States  V.   Jenther,   13   Blatch.   335,   26 
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10.  Special  Statutory  Provisions.  —  In  many  states  statutes  have 
been  passed  regulating,  more  or  less,  the  requirements  in  indictments 
or  informations  for  embezzlement.  These  statutes  provide,  in  general, 
that  the  particular  circumstances  of  the  fraudulent  conversion  need 
not  be  set  forth,  and  that  in  the  embezzlement  of  money  it  is  not  neces- 
sary to  describe  the  kind  of  money.  The  statutes  of  each  state  must 
be  consulted,  of  course,  for  these  particulars." 

F.  Time  and  Place.  —  1.  In  General.  —  As  in  all  indictments  or 
informations,  time  and  place  must  be  sufficiently  averred.^"  Thus, 
the  indictment  must  show  in  what  county  the  fraudulent  conversion 
was  committed ;i^  and  the  time  may  be  alleged  as  "on  or  about"  a 
certain  day,"  or  "on  or  about"  a  certain  month.^^ 

The  day  named  in  the  indictment  as  the  day  of  the  commission  of 
the  alleged  crime  is  not  material,  however,  and  the  state  may  prove 
its  commission  upon  any  other  day  before  the  finding  of  the  indict- 
ment, as  well  as  on  that  day,^*  and  in  some  jurisdictions  may  prove 


Fed.  Cas.  No.  15,476;  United  States  v. 
Fuller,  4  N.  M.  358,  20  Pac.  175. 

9.  See  also  infra,  II,  J. 

10.  Cal. — People  v.  Amer,  8  Cal. 
App.  137,  96  Pac.  401  (sufficient  allega- 
tion of  venue).  Colo. — Thornell  v.  Peo- 
ple, 11  Colo.  305,  17  Pac.  904  (fatal 
on  trial,  not  to  show  county  where 
crime  was  committed).  Mich. — People 
V.  Hawkins,  106  Mich.  479,  64  N.  W. 
736  (time  may  be  alleged  between  two 
dates).  Wash.— State  i\  Hoshor,  26 
Wash.  643,  67  Pac.  386  (sufficient  state- 
ment of  time  and  place). 

Omission  of  Word  "Year."— The 
words  "one  thousand  eight  hundred 
and  seventy-one,"  immediately  after 
the  month  and  day  of  the  month,  suffi- 
ciently indicates  the  time,  though  the 
word  "year"  be  not  used.  State  v. 
Munch,  22  Minn.  G7. 

With  Force  and  Arms.— Many  of  the 
indictments  and  informations  still  em- 
ploy the  needless  phrase  "with  force 
and  arms,"  slavishly  following  an  an- 
cient practice.  Mr.  Justice  Croke  said, 
in  1635,  in  Holmes'  Case,  Cro.  Car. 
378:  "Every  indictment  is  Vi  Et 
Armis.  So  it  is  where  a  servant  runs 
away  with  goods  committed  to  his 
trust  above  forty  shillings,  although 
properly  it  cannot  be  said  to  be  Vi  Et 
Armis,  because  they  were  in  his  cus- 
tody." East  said,  more  than  a  cen- 
tury ago,  that  the  phrase  might  well 
be  omitted.  2  P.  C.  c.  16,  §13.  The 
words,    at    the    present    time,    are,    of 
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course,   not   necessary  in   any  jurisdic- 
tion. 

11.  Kan. — State  v.  Bancroft,  22  Kan. 
170.  N.  Y. — Larkin  v.  People,  61  Barb. 
226.  Wash. — State  v.  Mayberry,  9 
Wash.  193,  37  Pac.  284.  And  see, 
supra,  II,  D. 

Conversion  Distinguished  From  Re- 
ceipt.— An  allegation,  however,  that  the 
property  was  "received"  in  a  certain 
county,  is  not  an  allegation  that  it 
was  converted  in  such  county.  State 
V.  Mayberry,  9  Wash.  193,  37  Pac.  284. 

12.  State  V.  Wissing,  187  Mo.  96,  85 
S.  W.  557,  "on  or  about  the  20th  day 
of   May,   1903." 

13.  See  People  v.  Amer,  8  Cal,  App. 
137,  96  Pac.  401,  "on  or  about  the 
month  of  January,  1906,"  that  defend- 
ant was  the  duly  elected,  qualified,  and 
acting  treasurer  of  the  county  of  M., 
State  of  California,  .  .  .  and  did 
then  and  there  fraudulently  appropri- 
ate," etc. 

14.  U.  S. — Tyler  v.  United  States, 
106  Fed.  137,  45  C.  C.  A.  247.  Neb. 
Bolln  V.  State,  51  Neb.  581,  71  N.  W. 
444.  R.  I. — State  v.  Cushing,  11  K.  I. 
313. 

Minnesota. — ^In  State  v.  New,  22 
Minn.  76,  the  indictment  charged  the 
commission  of  the  offense  upon  August 
20,  1873.  Under  this  allegation  of  time 
it  was  competent  to  show  the  conver- 
sion upon  July  25,  1873,  under  the 
common  law  rule  that  allegations  of 
time  need  not,  in  general,  be  proved  as 
laid.     But  see  note  21,  next  following. 
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its  commission  at  any  time  within  the  statute  of  limitations,  whether 
before  or  after  the  date  alleged.^^ 

"Then  and  There." — It  is  a  familiar  and  settled  rule  that  where  a 
time  is  definitely  charged,  an  allegation  thereafter  that  the  defendant 
"then  and  there"  did  something,  the  latter  act  is  charged  as  existing 
co-existent  with  the  earlier  date.^** 

2.  Continuing  Embezzlements.  —  Where  abstractions  have  oc- 
curred daily  or  frequently,  it  may  be  impossible  to  describe  the  precise 
date  or  dates  upon  which  they  were  made.^^  Consequently,  it  is  proper 
to  charge  in  one  count  the  embezzlement  of  money  or  other  property 
received  by  the  defendant  at  different  times  from  different  persons,^^ 
and  it  is  sufficient  if  the  jury  find  that  the  property  was  embezzled 
within  the  period  of  the  statute  of  limitations  next  before  the  filing 
of  the  indictment  or  information.^** 

3.  Special  Statutes.  —  The  statute,  however,  may  provide  that  no 
judgment  shall  be  affected  for  failure  to  state  the  time  of  the  offense 
when  not  of  the  essence  of  the  offense  f^  and  may  also  specify  the  time, 
after  the  time  alleged  in  the  indictment,  within  which  evidence  of 
conversions  may  be  given. ^'^ 

4.  Time  May  be  Essential.  —  When,  under  the  statute,  time  is 
essential,  as,  for  example,  when  a  public  officer  fails  to  deposit  or  pay 
over  moneys  wnthin  or  at  a  certain  time,  the  time  of  such  failure  must 
be  clearly  shown.^^ 


15.  Haupt  V.  State,  108  Ga.  60,  33 
S.  E.  829. 

16.  Grier  v.  State,  81  Neb.  129,  115 
N.  W.  551,  quoting  Palmer  v.  People, 
138  111.  356,  28  N.  E.  130,  32  Am.  St. 
Eep.  146.  And  see  People  v.  Amer, 
8  Oal.  App.  137,  96  Pac.  401. 

17.  State  V.  Wissing,  187  Mo.  96, 
85  S.  W.  557;  State  v.  Wise,  186  Mo. 
42,  84  S.  W.  954;  State  v.  Pratt,  98 
Mo.  482,  11  S.  W.  977. 

18.  Ga. — Jackson  v.  State,  76  Ga. 
551.  Miss.— State  v.  Broughton,  71 
Miss.  90,  13  So.  885.  Mo.— State  v. 
Wise,  186  Mo.  42,  84  S.  W.  954;  State 
V.  Pratt,  98  Mo.  182,  11  S.  W.  977. 
Ohio. — Gravatt  v.  State,  25  Ohio  St. 
162. 

19.  State  V.  Shour,  196  Mo.  202,  95 
S.  W.  405;  State  v.  Wissing,  187  Mo. 
96,  85  S.  W.  557;  State  v.  Wise,  186 
Mo.  42,  84  S.  W.  954;  State  v.  Pratt, 
98  Mo.  482,  11  S.  W.  977. 

20.  The  statutes  should  be  consulted. 
See,  for  example,  Missouri,  Eev.  Sts., 
1899,  §2531;  Nebraska,  Comp.  St.,  1903, 
§8156. 

21.  Fla.— Eatman  v.  State,  48  Fla. 
21,  37  So.  576  (six  months).  Mich. 
People  V.  Hawkins,  106  Mich.  479,  64 
N.  W.  736  (six  months).    Minn.— State 


V.  New,  22  Minn.  76  (six  months).  See 
also  State  v.  Holmes,  65  Minn.  230,  68 
N.  W.  11.  Wis.— Secor  v.  State,  118 
Wis.  621,  95  N.  W.  942  (six  months). 

Statute  Construed. — Under  a  statute 
providing  that  on  prosecutions  for  em- 
bezzlement "evidence  may  be  given  of 
any  such  embezzlement  committed 
within  six  months  next  after  the  time 
stated  in  the  indictment,"  an  infor- 
mation for  embezzlement  cannot  be 
sustained  by  evidence  of  acts  com- 
mitted before  the  time  stated  therein. 
People  V.  Gould,  118  Mich.  75,  76  N. 
W.  117;  People  v.  Donald,  48  Mich.  491, 
12  N.  W.  669;  State  v.  Cornhauser, 
74  Wis.   42,  41   N.  W.  959. 

22.  Where  the  statute  makes  it  an 
offense  for  a  public  ofl&cer  not  to  pay 
over  within  thirty  days  money  collected 
by  him  by  virtue  of  his  ofiice,  the 
indictment  must  show  that  he  did  not 
pay  over  within  the  thirty  days.  This 
is  absolutely  essential  to  constitute  the 
offense.  Grier  v.  State,  81  Neb.  129, 
115  N.  W.  551. 

Failure  To  Make  Deposit. — An  indict- 
ment charging  that  defendant  failed 
to  make  a  deposit,  on  a  certain  day, 
of  money  belonging  to  the  United 
States,  as  required  by  the  federal  law 
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Moreover,  an  indictment  alleging  the  commission  of  the  offense 
after  a  particular  statute  went  into  effect,  will  not  support  a  convic- 
tion of  an  offense  committed  before  such  time.-^ 

G.  Description  op  Defendant.  —  The  Christian  name  of  the  de- 
fendant should  be  given.^* 

H,  Fiduciary  Relation.  —  1.  Necessity  of  Alleging.  —  Since  the 
statute  does  not  apply  unless  the  accused  held  a  relation  of  confidence 
or  trust  toward  the  owner,-^  and  since,  in  general,  the  crime  of  em- 
bezzlement can  be  committed  only  by  persons  having  such  fiduciary 
relations  as  are  designated  by  statute,^*^  it  follows  that,  as  a  rule,  the 
indictment  or  information  must  sufficiently  set  forth  the  fact  that  the 
accused  received  and  misappropriated  the  property  in  connection  with 
some  relationship  of  trust  or  confidence  expressed  in  the  statute.^^  In 
other  words,  as  a  general  rule,  the  fiduciary  relation  of  the  defendant, 
or  the  capacity  or  character  in  which  the  money  or  other  property 
was  received  by  him,  must  be  alleged,^*  because  the  criminal  appropria- 


(U.  S.  Eev.  St.,  §5492),  will  not  be 
held  insufficient  on  a  motion  for  arrest 
of  judgment  in  that  the  indictment 
failed  to  state  that  "nor  did  he  at 
any  time  prior  to  such  date  make  de- 
posit." This  would  amount  to  a  mere 
matter  of  defense  which  need  not  be 
pleaded.  United  States  v.  Dimmiek, 
112  Fed.  352. 

Successor  in  Office. — An  indictment 
against  a  public  officer  for  failing  to 
pay  over  to  his  successor  in  office  pub- 
lic funds  "in  his  possession  at  the  time 
of  the  expiration  of  his  office,"  must 
allege  such  possession  at  such  time. 
Davis  V.  State,  80  Ark.  310,  97  S.  W.  54. 

23.  Campbell  v.  State,  35  Ohio 
St.  70. 

24.  Knight  V.  State,  152  Ala.  56, 
44  So.  585. 

Public  Officers. — Where  the  statute 
provides  for  the  punishment  of  certain 
public  officers  who  embezzle  public 
funds,  the  public  office  held  by  the  de- 
fendant should  be  alleged.  People  v. 
Doss,  39  Cal.  428;  People  v.  Potter,  35 
Cal.  110  (city  marshal);  State  v.  Par- 
sons, 54  Iowa  405,  6  N.  W.  579  (treasur- 
er of  school  district) ;  State  v.  Goss,  69 
Me.  22  (collector  of  taxes) ;  State  v. 
Shuman,  101  Me.  158,  63  Atl.  665  (town 
treasurer) ;  State  v.  Bartholomew,  69 
N.  J.  L.  160,  54  Atl.  231  (collector  of 
borough).  Compare,  however,  Bork  v. 
People,  91  N.  Y.  4. 

25.  Tipton  v.  State,  53  Fla.  69,  43 
So.  684. 

26.  Com.  V.  Concannon,  5  Allen 
(Mass.)  502.    And  see  Moore  v.  United 
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States,  160  U.  S.  268,  16  Sup.  Ct.  294, 
40  L.  ed.  422. 

27.  Ga.— Keys  v.  State,  112  Ga.  392, 
37  S.  E.  762,  81  Am.  St.  Kep.  63;  Cody 
V.  State,  100  Ga.  105,  28  S.  E.  106.  Me. 
State  V.  Stevenson,  91  Me.  107,  39  Atl. 

471.  Mass. — Com  v.  Hussey,  111  Mass. 
432;  Com.  v.  Butterick,  100  Mass.  1, 
97  Am.  Dec.  65;  Com.  v.  Hays,  14  Gray 
62,  74  Am.  Dec.  662.  Mo.— Hamuel  v. 
State,  5  Mo.  260. 

28.  IT.  S. — See  Moore  v.  United 
States,  160  U.  S.  268,  16  Sup.  Ct.  294, 
40  L.  ed.  422;  United  States  v.  Allen, 
150  Fed.  152.  Ala — Washington  v. 
State,  72  Ala.  272.  Ariz.— Thomas  v. 
Territory,  9  Ariz.  180,  80  Pac.  320; 
Hinds  f.  Territory,  8  Ariz.  372,  76  Pac, 
469.      Ark.— Ritter    v.    State,    70    Ark. 

472,  69  S.  W.  262.  Cal.— Ex  parte 
Hedley,  31  Cal.  108;  People  v.  Cohen, 
8  Cal.  42.  For  later  decisions,  however, 
in  California,  holding  that  if  the  alle- 
gations are  otherwise  sufficient,  it  is  not 
necessary  to  set  out  the  fiduciary  re- 
lation, see  People  v.  Neyce,  86  Cal.  393, 
24  Pac.  1091;  People  i\  Johnson,  71 
Cal.  384,  12  Pac.  261.  See,  also.  People 
V.  Hatch,  infra.  111. — Kibs  v.  People, 
81  111.  599. 

California,  Participial  Tonn. — The 
use  of  the  participial  form  in  alleging 
facts  is  not  to  be  commended,  as,  for 
example,  "being  then  and  there  the 
agent,  attorney,  and  trustee  of,  etc.," 
but  it  is  sufficient  in  the  face  of  a 
general  demurrer.  People  v.  Hatch, 
13  Cal.  App.  521,  109  Pac.  1097.  Ind. 
Wright  V.  State,   168  Ind.   643,  81   N. 
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tion  of  property  not  entrusted  to  one  would  constitute  larceny  and  not 
embezzlement.^® 

Illustrations.  —  In  illustrations  of  the  various  fiduciary  relations  cov- 
ered by  the  statutes,  it  may,  for  example,  be  necessary  to  allege  that 
the  defendant  was  a  servant^'*  or  clerk,^^  or  that  he  was  an  agent,^- 


E.  660.  Ky.— Farmer  v.  Com.,  28  Ky. 
L.  Rep.  1369,  91  S.  W.  1129;  Com.  V. 
Barney,  115  Ky.  475,  74  S.  W.  181.  La. 
State  V.  Ives,  128  La.  273,  54  So.  796; 
State  V.  Washington,  41  La.  Ann.  778, 
6  So.  633.  Me.— State  v.  White- 
house,  95  Me.  179,  49  Atl.  869.  Mass. 
Com.  V.  Butterick,  100  Mass.  1,  97  Am. 
Dec.  65;  Com.  v.  Simpson,  9  Mete.  138. 
Mich. — ^People  v.  Messer,  148  Mich.  168, 
111  N.  W.  854;  People  v.  Tryon,  4  Mich. 
665.  Neb.— Bode  v.  State," 80  Neb.  74, 
113  N.  W.  996.  N.  Y.— People  v.  Allen, 
5  Denio  76.  N.  C— State  v.  Keith. 
126  N.  C.  1114,  36  S.  E.  169.  Tex. 
State  V.  Johnson,  21  Tex.  775;  Griffin 
V.  State,  4  Tex.  App.  390.  Wash. 
Terry  v.  State,  1  Wash.  277,  24  Pac. 
447.  W.  Va.— State  v.  Moyer,  58 
W.  Va.  146,  52  S.  E.  30.  Wyo.— Mc- 
Cann  v.  United  States,  2  Wyo.  274. 

29.  Kibs  V.  People,  81  111.  599;  State 
V.  Windstandley,  155  Ind.  290,  58  N. 
E.  71. 

30.  Fla. — Strobhar  v.  State,  55  Fla. 
167,  47  So.  4.  Ind.— Axtell  v.  State, 
173  Ind.  711,  91  N.  E.  354;  Eitter  v. 
State,  111  Ind.  324,  12  N.  E.  501.  Mo. 
State  V.  Lipscomb,  160  Mo.  125,  60 
S.  W,  1081.  N.  T.— People  v.  Allen, 
5  Denio  76.  Ohio. — Gravatt  v.  State, 
25  Ohio  St.  162. 

Treasurer  of  Society. — The  treasurer 
of  a  society  may  be  a  "servant"  of 
the  society.  Faggard  v.  State,  3  Okla. 
Crim.  159,  104  Pac.  930.  In  Eng- 
land, however,  the  treasurer  of  a 
friendly  society  was  held  not  to  be  a 
servant.  Eeg.  v.  Tyree,  L.  R.  1  C.  C. 
177    (1869). 

Servants  of  Two  or  More  Persons. 
Where  one  is  the  servant  of  two  or 
more  persons  who  are  joint  owners  of 
the  property  embezzled,  he  may  be  des- 
ignated as  the  servant  of  any  one  of 
them.  Rex  v.  White,  4  Car.  &  P.  46, 
19  E.  C.  L.  268;  Rex  v.  Leech,  3  Stark. 
70;  Rex  v.  Bailey,  7  Cox  C.  C.  179  (or 
as  to  the  servant  of  all  the  several 
employers). 

31.  Ala. — Lowenthal  v.  State,  32 
Ala.  589.  Ark. — State  v.  Thompson, 
43  Ark.  517.     Cal. — People  v.  Johnson, 


71  Cal.  384,  12  Pac.  261.  Ind— Jones 
V.  State,  59  Ind.  229.  Eng.— R.  v. 
Turner,  11  Cox  C.  C.  55;  R.  f.  Carr, 
E.   &  R.   198. 

Form.— Edelhoff  v.  State,  5  Wyo.  19, 
36  Pac.  627.  In  this  case  the  indict- 
ment reads,  in  part:  "That  Emil  Edel- 
hoff, late  of  the  county  aforesaid,  on 
the  thirtieth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-three,  at  the  county 
and  state  aforesaid,  the  said  Emil  Edel- 
hoff being  then  and  there  a  clerk,  serv- 
ant and  employe  of  the  Union  Pacific 
Coal  Company,  a  corporation  duly  ex- 
isting under  the  laws  of  the  state  of 
Wyoming. ' ' 

English  Statute. — Under  the  present 
English  statute  (24  &  25  Vict.  c.  96), 
a  clerk  or  servant  is  a  person  under 
the  control  and  bound  to  obey  the  or- 
ders of  his  master.  He  may  be  a  clerk 
or  servant  without  being  bound  to  de- 
vote his  whole  time  to  this  service,  but 
if  he  is  bound  to  devote  his  whole  time 
to  it,  this  is  strong  evidence  of  his 
being  under  control.  Reg.  V.  Negns, 
L.  R.   (1873)   2  C.  C.  34,  37. 

Distinguished  From  Agent. — Hamuel 
V.  State,  5  Mo.  260,  where  _  "agent" 
is  held  not  a  proper  designation  of  the 
relations  of  "servants,  bailees  and 
clerks"  mentioned  in  the  statute. 

"Clerk  of  Ledger."— The  designation 
of  one  as  "clerk  of  an  individual 
ledger"  does  not  fall  within  a  statu- 
tory description  of  "a  cashier  or  any 
other  of  the  officers,  agents,  or  servants 
of  said  corporation."  Budd  v.  State, 
3  Humph.  (Tenn.)  483,  39  Am.  Dec.  189. 
32.  Ariz. — Thomas  v.  Territory,  9 
Ariz.  180,  80  Pac.  320.  Ark.— State  v. 
Scoggins,  85  Ark.  43,  106  S.  W.  969. 
Csd.—Ex  parte  Hedley,  31  Cal.  108. 
m.—Lycan  V.  People,  107  111.  423.  Kan. 
State  V.  Combs,  47  Kan.  136,  27  Pac. 
818.  Nev. — State  v.  Trolson,  21  Nev. 
!  419,  32  Pac.  930. 

De  Facto  Relation  Suflacient. — One 
may  be  an  agent,  or  servant,  de  facto 
although  never  having  been  formally 
appointed.  Tipton  v.  State,  53  Fla.  69, 
43  So.  684. 
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employe,^"''  bailee,^*  guardian,^^  officer  of  a  eorporation,^^  public  offi- 
cer,^^  or  was  one  maintaining  towards  tlie  owner  any  other  fiduciary 
relation  specified  by  the  statute."^ 

2.  Particulars  of  Relation.  —  The  details  or  particulars  of  the 
fiduciary  relation  need  not  be  set  forth.^^  Thus,  it  is  sufficient  to 
describe  the  defendant  as  a  servant  or  agent,  or  whatever  other  term 
may  be  used  in  the  statute,  without  setting  out  his  duties.*''  Likewise, 
in  some  cases,  an  allegation  that  the  accused  was  a  bailee  may  be  suf- 
ficient without  further  averment  of  the  particulars  of  the  bailment,*^ 


"Professed"  Agent. — Under  a  statu- 
tory designation  of  agents,  it  is  not 
necessary  to  allege  that  the  defendant 
was  a  "professed"  agent.  Oom.  v. 
Newcomer,  49  Pa.  478. 

"Agents  for  Hire." — Under  a  stat- 
ute designating  "agents  for  hire"  it 
has  been  held  fatally  defective  to  omit 
the  words  "for  hire."  Terry  v.  State, 
1  Wash.  277,  24  Pac.  447.  The  legisla- 
ture, in  this  state,  omitted,  however, 
in  a  later  statute,  the  words  "for 
hire."     Id. 

"Agent  of  a  Corporation." — ^Where 
the  statute  provided  for  the  punish- 
ment of  embezzlement  by  "a  clerk  or 
servant  of  some  person,"  or  by  "an 
agent  of  a  corporation,"  an  averment 
that  the  defendant  was  the  agent  of 
an  individual  was  held  bad.  People  v. 
Allen,  5  Denio  (N.  Y.)  76.  See,  how- 
ever. State  V.  Poland,  33  La.  Ann.  1161, 
where  "agent"  was  held  sufficient  un- 
der a  statute  naming  "a  clerk,  serv- 
ant,  or  depositary." 

Surplusage. — Where  one  is  charged 
with  fraudulent  appropriation  as 
"agent,  servant,  and  bailee,"  the  word 
"bailee"  may  be  regarded  as  surplus- 
age. State  r.  Fellows,  98  Minn.  179, 
107   N.   W.   542,   108   N.   W.   825. 

33.  Dean  v.  State,  147  Ind.  215,  46 
N.  E.  528. 

Federal  Employe. — A  clerk  or  em- 
ploye of  the  government.  Act  of  Mch. 
3,  1875;  c.  144,  18  St.  at  L.  479.  United 
States  V.  Allen,  150  Fed.  152. 

34.  Storms  v.  State,  81  Ark.  25,  98 
S.  W.  678;  Smith  f.  State,  38  Tex.  Crim. 
232,    42    S.    W.    302. 

A  bailee  must  be  named  as  such, 
and  an  averment,  in  such  a  case,  that 
the  accused  was  an  "agent"  is  insuf- 
ficient. Ala. — Pullam  r.  State,  78  Ala. 
31.  Mass. — Com.  v.  Young,  9  Gray  5. 
Mo. —  State  v.  Meyers,  68  Mo.  266; 
Hamuel  v.  State,  5  Mo.  260. 

See,     however.     Territory     v.     Mon- 
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roe,  10  Ariz.  53,  85  Pac.  651,  hold- 
ing that  where  the  allegations  show 
that  the  accused  was  a  bailee,  it  is  not 
necessary  to  designate  him  as  a  bailee 
in  terms. 

Sufficient  Allegation, — See  People  v. 
Goodrich,  142  Cal.  216,  75  Pac.  796. 

Common  Carrier. — In  ease  of  a  car- 
rier, the  averment  should  be  that  the 
propertj'  was  intrusted  to  the  defendant 
as  carrier.  Territory  v.  Heacock,  4  N, 
M,  354,  20  Pac.  171, 

35.  State  v.  Whitehouse,  95  Me.  179, 
49  Atl.  869. 

36.  The  designation  of  the  accused 
as  a  cashier  of  a  bank  is  held  a  suf- 
ficient allegation  that  he  was  an  "of- 
ficer" of  the  bank.  Eitter  v.  State, 
70  Ark.  472,  69  S.  W.  262. 

37.  Ariz. — ^Brady  v.  Territory,  7 
Ariz.  12,  60  Pac.  698,  county  treasurer. 
Cal. — See  People  v.  Shearer,  143  Cal. 
66,  76  Pac.  813,  indictment  charging 
embezzlement  by  "county  physician" 
bad,  there  being  no  such  public  office. 
Fla.— Sigsbee  v.  State,  43  Fla.  524,  30 
So.  816,  city  treasurer.  Me. — State  v. 
Shuman,  101  Me.  158,  63  Atl.  665,  town 
treasurer.  N.  J. — State  v.  Bartholo- 
mew, 69  N.  J.  L.  160,  54  Atl.  231,  suf- 
ficient, on  appeal,  to  name  defendant 
as  "treasurer"  instead  of  the  statutory 
term   "collector," 

Sheriff. — Sufficient  Designation. — Up- 
der  the  statutory  designation  of  la 
"public  officer,"  an  allegation  charg- 
ing a  sheriff  with  embezzlement  suf- 
ficiently shows  that  the  accused  was  a 
public  officer.  State  v.  Steers,  12  Idaho 
174,  85  Pac.  104. 

38.  State  v.  Wise,  186  Mo.  42,  84 
S.  W.  954,  secretary  of  a  benevolent 
association. 

39.  People  v.  Gcwdrich,  142  Cal.  216, 
75  Pac.  796. 

40.  Strobhar  v.  State,  55  Fla.  167, 
47  So.  4. 

41.  U.   S.— Webb  v.   York,   79   Fed. 
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and  it  is  not  necessary  to  set  forth  any  of  the  facts  of  the  contract 
of  bailment.^^ 

In  other  cases,  however,  the  particular  circumstances  of  the  bailment 
or  trust  may  be  required  to  be  set  forth  in  order  to  bring  the  case 
within  the  express  terms  of  the  statute/^ 

3.  Purpose  of  the  Trust.  —  As  a  rule  the  indictment  need  not 
state  the  purpose  for  which  the  accused  was  entrusted  with  the  prop- 
erty,^* although  under  the  language  of  the  particular  statute  the 
contrary  has  been  held.*^ 

4.  Authority  to  Receive  Property.  —  Where  the  fiduciary  relation 
is  sufficiently  alleged,  it  is  not  necessary  to  state  that  the  accused 
had  authority  to  receive  the  property.**' 

1.  Possession  of  Property  By  Defendant.  —  1.  In  General.  —  As 
previously  stated,  the  indictment  must,  as  a  rule,  contain  an  allegation 
that  the  property  embezzled  came  into  the  possession  of  the  accused, 
or  was  received,  on  some  trust  or  confidence.*^ 

2.  By  Virtue  of  Employment.  —  The  English  statute,  passed  in 
1799,*®  provided  that  the  property  embezzled  must  have  been  received 
by  a  servant  or  clerk  "by  virtue  of  such  employment."*''  In  many 
of  the  statutes  in  this  country  the  same  language  is  found,  and  under 
such  form  of  the  statute  many  cases  have  held  it  necessary  to  allege 
that  the  property  was  so  received.^" 


616,  25  C.  C.  A.  133,  construing  Cali- 
fornia Criminal  Code.  Mass. — Com.  v. 
Bennett,  118  Mass.  443  (so  by  statute). 
Utah.— People  v.  Hill,  3  Utah  334,  3 
Pac.  75. 

42.  Goodwyn  v.  State  (Tex.  Crim.), 
64   S.  W.   251. 

43.  Cal.— People  v.  Poggi,  19  Cal. 
600.  Me.— State  v.  Walton,  62  Me.  106. 
Mass. — Com.  V.  Wyman,  8  Mete.  247. 
Mo.— State  v.  Grisham,  90  Mo.  163, 
2  S.  W.  223.  Tex. — Jeffreys  v.  State, 
51  Tex.  Crim.  566,  103  S.  W.  886;  State 
V.  Longworth,  41  Tex.  162;  Wise  V. 
State,  41  Tex.  139. 

44.  Territory  v.  Maxwell,  2  N.  M. 
250. 

45.  Com.  V.  Smart,  6  Gray  (Mass.) 
15.  And  see  State  v.  Griffith,  45  Kan. 
142,  25  Pac.  616,  holding,  under  the 
Kansas  statute,  that,  in  case  of  a  bailee, 
the  information  must  set  forth  the 
purpose  for  which  the  defendant  was 
intrusted   with   the   property. 

46.  State  v.  Lipscomb,  160  Mo.  125, 
60  S.  W.  1081. 

47.  State  v.  Stevenson,  91  Me.  107, 
39  Atl.  471.     And  see  cases,  supra. 

California. — An  averment  that  money 
"had  come  into"  the  hands  of  the  de- 
fendant has  been  held  sufficient.  Peo- 
ple V.  Walker,  142  Cal.  90,  75  Pac.  658. 


"Received  as  Bailee." — That  one 
"received  as  bailee"  certain  property 
is  held  a  sufficient  allegation  that  the 
property  came  into  his  possession. 
Storms  V.  State,  81  Ark.  25,  98  S.  W. 
678. 

Successor  in  Office. — An  indictment 
against  a  public  officer  for  failing  to 
pay  over  to  his  successor  in  office  pub- 
lic funds  in  his  possession  at  the  time 
of  the  expiration  of  his  office,  must 
allege  such  possession  at  such  time. 
Davis  V.  State,  80  Ark.  310,  97  S.  W.  54. 

iJational  Bank. — In  an  indictment 
for  embezzling  the  money  or  funds  of 
a  national  bank,  the  indictment  must 
show  that  the  moneys  or  funds  of  the 
association  were  lawfully  instrusted  to 
the  possession  of  the  defendant  charged 
with  the  offense.  United  States  v. 
Johnson,  26  Fed.  Cas.  No.  15,483. 

48.  39  Geo.  3,  c.  85. 

49.  See  supra,  II,  H,   1. 

50.  U.  S. — Moore  v.  United  States, 
160  U.  S.  268,  274,  16  Sup.  Ct.  294, 
40  L.  ed.  422.  Ala. — Washington  v. 
State,  72  Ala.  272;  Lowenthal  v.  State, 
32  Ala.  589.  Ariz. — Thomas  v.  Terri- 
tory, 9  Ariz.  180,  80  Pac.  320.  Ark. 
State  V.  Scoggins,  85  Ark.  43,  106  S. 
W.  969.  Fla.— Grant  v.  State,  35  Fla. 
581,  17  So.  225.     Ind.— Axtel  r.  State, 
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The  phrase  "by  virtue  of  such  employment"  has,  however,  been 
omitted  from  some  of  the  American  statutes,"^^  as  it  has,  also,  in  the 
present  English  act.°-  In  such  cases  no  allegation  to  such  eiffieet  is 
required." 

3.  Manual  Possession  Not  Necessary — Manual  possession  of  the 
property  is  not  necessary,^*  and  in  embezzlement  by  a  bank  officer  it 


173  Ind.  711,  91  N.  E.  354.  la.— State 
V.  Jamison,  74  Iowa  602,  38  M.  W.  508. 
Mass. — Com.  v.  Bennett,  118  Mass.  443 
(see  form  in  this  case) ;  Com.  V.  Butter- 
ick,  100  Mass.  1,  97  Am.  Dec.  65;  Com. 
V.  Simpson,  9  Mete.  138;  Com  V.  Smart, 
6  Gray  15.  Mich. — People  v.  Hanaw, 
107  Mich.  337,  65  N.  W.  231.  Minn. 
State  V.  Farrington,  59  Minn.  147,  60 
N.  W.  1088,  28  L.  R.  A.  395.  N.  Y. 
People  V.  Allen,  5  Denio  76;  People  v. 
Sherman,  10  Wend.  298.  Tenn.— Budd 
V.  State,  3  Humph.  483,  39  Am.  Dec. 
189.  Texas. — Wise  v.  State,  41  Tex. 
139;  State  v.  Johnson,  21  Tex.  775; 
Gaddy  v.  State,  8  Tex.  App.  127  (in 
case  of  a  bailee,  that  property  came 
into  the  defendant's  possession  by  vir- 
tue of  the  bailment).  Eng. — R.  V. 
Prince,  M.  &  M.  21,  2  Car.  &  P.  517, 
12  E.  C.  L.  243;  E.  v.  Batty,  2  Mood. 
C.  C.  257;  R.  v.  Arnian,  Dears.  C.  C 
575;  E.  V.  Mellish,  E.  &  E.  80;  E.  v. 
Snowley,  4  Car.  &  P.  390,  19  E.  C.  L. 
436;  E.  V.  Thorley,  1  Mood.  C.  C.  343; 
E.  V.  Bakewell,  Euss.  &  Ey.  35;  Crow's 
case,  1  Lew.  88;  E.  v.  Hawtin,  7  Car. 
&  P.  281. 

Federal  Statute. — ^Tinder  the  federal 
statute  relating  to  the  embezzlement  of 
property  of  the  United  States,  an  in- 
dictment charging  embezzlement  by  a 
government  employe  must  allege  that 
the  property  came  into  his  possession 
by  virtue  of  his  employment.  See  Act 
of  March  3,  1875,  c.  144,  18  St.  at  L. 
479;  Moore  V.  United  States,  160  U.  S. 
268,  16  Sup.  Ot.  294,  40  L.  ed.  422; 
United   States   v.   Allen,    150   Fed.   152. 

Nature  of  Emplosrment. — Under  the 
statutory  provision  "by  virtue  of  such 
employment"  it  is  sufficient  to  aver 
generally  that  the  defendant  was  in 
the  employ  of  the  owner  of  the  prop- 
erty as  clerk,  agent,  or  servant,  and 
that  the  property  in  question  came  into 
defendant's  possession  "by  virtue  of 
such  employment."  The  indictment 
need  not  allege  the  particular  object 
or  business  of  the  employment  by  vir- 
tue of  which  the  property  was  received. 


State  V.  Jamison,   74  Iowa  602,  38  N. 
W.  508. 

51.  The  statutes  should  be  consulted. 

52.  Larceny  Act,  1861  (24  &  25  Vic. 
c.  96). 

53.  Eussell,  in  his  Treatise  on 
Crimes,  Vol.  II,  p.  341,  6th  ed.,  says  in 
reference  to  the  present  English  stat- 
ute: "In  the  present  clause  the  words 
'by  virtue  of  such  employment'  are 
advisedly  omitted  in  order  to  enlarge 
the  enactment  and  get  rid  of  the  de- 
cisions on  the  former  enactments.  The 
cases  of  E.  v.  Snowley;  E.  v.  Thorley; 
E.  V.  Mellish;  E.  v.  Hawlin;  and  similar 
cases  are  no  longer  authorities  on  this 
clause.  These  cases  and  the  words  of 
the  former  .and  present  clauses  were 
brought  before  the  Select  Committee 
of  the  Lords,  and  they  unanimously 
agreed  that  the  law  ought  to  be  altered, 
and  that  the  present  clause  did  alter  it 
effectually.  The  change  in  the  terms 
in  this  clause  render  it  no  longer  neces- 
sary to  prove  that  the  property  was 
received  by  the  defendant  by  virtue 
of  his  employment." 

Mr.  Justice  Brown,  of  the  Supreme 
Court  of  the  United  States,  says  in 
Moore  v.  United  States,  160  U.  S.  268, 
271,  16  Sup.  Ct.  294,  40  L.  ed.  422: 
"The  cases  reported  from  the  English 
courts  and  from  the  courts  of  the  sev- 
eral states,  have  usually  arisen  under 
statutes  limiting  the  offense  to  certain 
officers,  clerks,  agents,  or  servants  of 
individuals  or  corporations,  and  the 
rulings  that  the  agency  or  fiduciary  re- 
lation must  be  averred,  as  well  as  the 
fact  that  the  money  embezzled  had 
come  into  the  possession  of  the  prisoner 
in  that  capacity,  are  not  wholly  appli- 
cable to  a  statute  which  extends  to 
every  person,  regardless  of  his  employ- 
ment, or  of  the  fact  that  the  money 
had  come  into  his  possession  by  virtue 
of  any  office  or  fiduciary  relation  he 
happened  to  occupy." 

54.  Higbee  v.  State,  74  Neb.  331, 
104  N.  W.  748. 


Vol.  VIII 


EMBEZZLEMENT 


231 


has  been  held  unnecessary  to  allege  that  the  officer  had  the  actual 
custody  or  possession  of  the  property.^^ 

4.  Means  by  Which  Received.  —  As  a  rule  it  is  not  necessary  to 
allege  the  means  by  which  defendant  received  the  money  or  other 
property  embezzled.^* 

5.  From  Whom  Received.  —  It  is  not  necessary,  as  a  rule,  to  state 
in  the  indictment  or  information  the  person  from  whom  the  money 
or  other  property  was  received.^^  Thus,  an  indictment  for  embezzling 
a  check  need  not  state  from  whom  the  check  was  received.^^ 

J.  The  Property  Embezzled.  —  1.  Description  of.  —  In  General. 
The  indictment  or  information  must  state  what  the  embezzled  property 
was,^^  and  the  property  must  be  described  with  a  reasonable  certainty.®" 
This  is  necessary  not  alone  for  its  identification,  but  because  only  such 
property  as  is  designated  by  the  statute  can  be  made  the  subject  of 
embezzlement.*^^ 

Care  in  description  should,  moreover,  be  taken  in  order  to  avoid 
variance  in  the  proof.  For  example,  where  an  indictment  charges 
the  embezzlement  of  money,  it  is  not  sustained,  it  is  held,  by  proof 
of  the  embezzlement  of  a  check,  draft,  bond  or  other  property."^ 

As  a  general  rule  it  may  be  said  that  unless  otherwise  provided  by 
statute,  the  description  of  the  property  should  be  set  forth  with  the 
same  certainty  as  in  indictments  for  larceny.®^     In  most  cases  a  de- 


55.  State  v.  Palmer,  32  La.  Ann. 
565. 

56.  State  v.  Larew,  191  Mo.  192, 
89  S.  W.  1031.  See  People  v.  Allen, 
129  Cal.  xviii,  62  Pae.  170. 

False  Pretenses. — Under  a  statute  re- 
lating to  the  embezzlement  of  property 
obtained  by  "contract  of  hiring,"  an 
averment  of  the  possession  by  "con- 
tract of  hiring"  is  sufficient  without 
alleging  that  the  property  was  ob- 
tained by  false  pretenses.  Jeffreys  v. 
State,  51  Tex.  Crim.  566,  103  S.  W.  886. 

.57.  Gau— Hayes  v.  State,  114  Ga.  25, 
40  S.  E.  13.  La.— State  v.  Mathis,  106 
La.  263,  30  So.  834.  Miss.— Eichburger 
V.  State,  90  Miss.  806,  44  So.  772.  Mo. 
State  V.  Larew,  191  Mo.  192,  89  S.  W. 
1031.  N.  J.— State  v.  Meeker,  72  N.  J. 
L.  210,  61  Atl.  381.  N.  C— State  v. 
Lanier,  89  N.  C.  517  (in  case  of  serv- 
ants and  clerks).  Eng. — R.  v.  Beacall, 
1  C.  &  P.  310,  11  E.  C.  L.  402. 

58.  State  v.  Burks,  159  Mo.  568, 
60  S.  W.  1100.  See  People  v.  Cohen, 
8  Cal.  42. 

Texas,  Property  Delivered  to  Carrier. 
Under  the  Texas  statute,  however,  re- 
lating to  the  embezzlement  by  a  car- 
rier of  property  entrusted  to  him,  it 
is  held  that,  at  least  to  a  private  per- 
son   undertaking    to    carry    goods,    the 


indictment  should  show  from  whom  he 
received  the  said  money  or  goods. 
Nasitts  v.  State,  36  Tex.  Crim.  5,  34 
S.  W.  957. 

59.  United  States  v.  Smith,  152  Fed. 
542;  United  States  v.  Greve,  65  Fed. 
488. 

60.  Cal.— People  v.  Cohen,  8  Cal.  42. 
Mo. — State  v.  Mispagel,  207  Mo.  557, 
106  S.  W.  513,  holding,  also,  that  upon 
the  trial,  the  proof  must  conform  to 
the  description.  See  III,  F,  infra. 
N.  Y.— People  V.  Burr,  41  How.  Pr.  293, 
299. 

61.  State  V.  Edson,  10  La.  Ann.  229. 
And  see  United  States  v.  Taylor,  37 
Fed.  200,  to  effect  that  only  such  prop- 
erty as  is  covered  by  the  statute  can 
be  the  subject  of  embezzlement. 

•'Any  Property." — Although  some  of 
the  statutes  punish  the  embezzlement 
of  "any  property,"  nevertheless  the 
property  in  question  must  be,  of  course, 
sufficiently  described. 

62.  State  v.  Mispagel,  207  Mo.  557, 
106  S.  W.  513.     And  see  infra,  III,  F. 

63.  Ark.— State  v.  Thompson,  42 
Ark.  517.  Cal.— People  t\  Cox,  40  Cal. 
275.  Fla.— Grant  v.  State,  35  Fla.  581, 
17  So.  225,  48  Am.  St.  Rep.  263.  Ga. 
Bulloch  V.  State,  10  Ga.  47.  But  see 
Sanders  f.  State,  86  Ga.  717,  12  S.  E. 
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scription  which  enables  the  property  to  be  identified  is  sufficient,*^* 
and  the  statute  may,  by  express  provision,  make  a  particular  descrip- 
tion unnecessary.*^^ 

2.  Particular  Description  Unknown.  —  Wliere  the  particular  de- 
scription is  unknown  to  the  grand  jury,  an  allegation  to  that  effect  is 
generally  sufficient.^*^ 

3.  Particular  Kinds  of  Property.  —  a.  Money.  —  Concerning  the 
description  of  money,  the  decisions,  under  more  or  less  influence  of  the 
statutes,  vary  considerably.  Some  cases  hold  that  the  money  should 
be  particularly  described,"^  and  that  the  number  and  denomination 
of  the  coin,  notes  or  securities  embezzled  should  be  alleged.^^  Other 
authorities  say  that  it  is  not  necessary  to  describe  the  character  or 
kind  of  money,®''  and  that  an  allegation  of  money  of  a  specific  amount 
sufficiently  describes  the  property.'^"  It  is  not  necessary,  however, 
to  describe  specifically  each  particular  coin  or  bill  embezzled,  and  the 
best  description  which  the  circumstances  will  permit  is  all  that  is 
required.'^^ 


1058.  Md.— State  v.  Denton,  74  Md, 
517,  22  Atl.  305.  Mass.— Com.  v.  But- 
terick,  100  Mass.  1,  97  Am.  Dec.  65. 
Minn.— State  v.  Eue,  72  Minn.  296,  75 
N.  W.  235;  State  V.  Mims,  26  Minn. 
183,  2  N.  W.  492.  Mo.— State  v.  Mis- 
pagel,  207  Mo.  557,  106  S.  W.  513. 
N.  C— State  v.  Lanier,  89  N.  C.  517. 
Eng. — Eex.  v.  McGregor,  3  Bos.  &  P. 
106,  2  East  P.  C.  576;  Eex  r.  Furneaux, 
Euss.  &  E.  335;  Eeg.  V.  Keena,  L.  E.  1 
C.  C.  113,  11  Cox  C.  C.  123. 

64.  United  States  v.  Jones,  69  Fed. 
973;  Com.  v.  Pratt,  137  Mass.  98. 

65.  See  infra,  note  72. 

66.  U.  S. — United  States  v.  Mason, 
177  Fed.  552.  Ark. — Fleener  v.  State, 
58  Ark.  98,  23  S.  W.  1.  Fla.— Strobhar 
V.  State,  55  Fla.  167,  47  So.  4.  Ind. 
See  Crawford  v.  State,  155  Ind.  692, 
57  N.  E.  931.  Kan. — State  v.  Combs, 
47  Kan.  136,  27  Pac.  818.  Ky.— Schlit- 
baum  V.  Com.,  26  Ky.  L.  Eep.  52,  80 
S.  W.  784.  Mo. — See  State  v.  Burks, 
159  Mo.  568,  60  S.  W.  1100  (not  suf- 
ficient when).  N.  M. — Territory  v. 
Hale,  13  N.  M.  181,  81  Pac.  583. 

67.  Ark. — State  v.  Thompson,  42 
Ark.  517;  State  v.  Ward,  48  Ark.  36, 
2  S.  W.  191.  Cal.— People  v.  Cox,  40 
Cal.  275;  People  v.  Cohen,  8  Cal.  42. 
See  however  People  v.  Cobler,  108  Cal. 
538,  41  Pac.  401.  Md.— See  State  v. 
Denton,  74  Md.  517,  22  Atl.  305.  N.  J. 
State  V.  Stimson,  24  N.  J.  L.  9.  Eng. 
Eex  V.  Furneaux,  Euss.  &  E.  335; 
Eex  V.  Flower,  5  B.  &  C.  736,  108  Eng. 
Eeprint  273. 
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68.  Bulloch  f.  State,  10  Ga.  47,  54 
Am.  Dec.  369;  State  V.  Stimson,  24 
N.  J.  L.  9. 

69.  U.  S.— Dimmick  v.  United 
States,  121  Fed.  638,  57  C.  C.  A.  664. 
Ala.— Walker  v.  State,  117  Ala.  42,  23 
So.  149.  Tex.— Butler  v.  State,  46  Tex. 
Crim.  287,  81  S.  W.  743;  Dowdy  v. 
State    (Tex.  Crim.),   64  S.  W.  253. 

70.  Moore  v.  United  States,  160  U. 
S.  268,  16  Sup.  Ct.  294,  40  L.  ed.  422; 
McBride  v.  United  States,  101  Fed.  821; 
Nelson  V.  State,  86  Neb.  856,  126  N. 
W.  518.  And  see  infra  as  to  statutory 
provisions,   note   87,   next   following. 

71.  Territory  v.  Maxwell,  2  N.  M. 
250. 

Public  Funds. — In  the  embezzlement 
of  public  moneys  great  latitude  is  per- 
mitted in  the  description  of  the  money 
or  funds  embezzled.  In  the  ease  of 
Breese  v.  United  States,  106  Fed.  680, 
45  C.  C.  A.  535,  it  was  held  that  an 
indictment  need  not  state  how  much  of 
the  embezzlement  was  of  moneys,  how 
much  of  funds,  and  how  much  of  cred- 
its. As  said  by  the  court:  "Inasmuch 
as  the  accused  was  president  of  the 
bank,  in  charge,  or,  at  least,  placed  in 
supervision,  of  its  assets,  and  as  the 
charges  against  him  are  of  transactions 
in  small  amounts,  occurring  on  several 
days,  such  particularity  is  evidently 
impossible.  Were  this  demand  en- 
forced, the  government  would  be  en- 
trapped into  making  allegations  which 
it  would  be  impossible  to  prove."  And 
see,    in    general.       Ala. — Lowenthal    v. 
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In  many  jurisdictions,  moreover,  the  statutes  have  simplified  the 
matter  by  providing  that  an  allegation  of  the  embezzlement  of  money 
shall  be  sufficient,  without  specifying  any  particular  coin  or  bill.^^ 

b.  Bills  ayid  Notes.  —  Notes  are  held  to  be  sufficiently  described  by 
stating  the  date,  amount,  time  of  maturity  and  maker.  The  omission 
of  the  name  of  the  payee  is  not  fatalJ^  In  an  indictment,  however, 
for  embezzling  the  proceeds  of  notes,  it  is  not  necessary  to  describe 
the  notes.^* 

Under  some  of  the  statutes  it  is  provided  that  in  the  embezzlement 
of  any  written  instrument  it  shall  be  sufficient  to  describe  it  by  its 
usual  name,  as,  for  example,  a  checkj^ 

c.  Railway  Tickets.  —  The  term  ''railroad  tickets"  is  a  sufficient 


State,  32  Ala.  589.  Kan.— State  v. 
Smith,  13  Kan.  274.  Mich.— People  v. 
McKinney,  10  Mich.  53.  Wash.— State 
V.  Leonard,  56  Wash.  83,  105  Pae.  163. 
"Moneys." — Under  the  federal  stat- 
ute punishing  national  bank  officers  for 
the  embezzling  of  "moneys,  funds  or 
credits"  of  the  bank,  the  word  "mon- 
eys" includes  all  money,  whether  gold, 
silver,  legal  tender  notes,  or  national 
currency  notes.  It  is  not  confined  to 
money    which    is    usually    denominated 

"lawful    money."       United    States    v. 
Johnson,  26  Fed.  Cas.  No.  15,483. 
72.     The  statutes  should  be  consulted. 

See    also    the    following    eases:       Ala. 

Lang  V.  State,  97  Ala.  41,  12  So.  183; 

Huffman  V.  State,  89  Ala.  33,  8  So.  28. 

Cal.— People    v.    Cobler,    108    Cal.    538, 

41    Pac.   401;    People   v.   Treadwell,    69 

Cal.   226,   10'  Pac.   502.     Del.— State  v. 

Norkewicz,   3   Penne.   299,   51   Atl.   601. 

Ind. — Crawford  v.  State,  155  Ind.  692, 

57  N.  E.  931.     la. — State  v.  Alverson, 

105    Iowa    152,    74    N.    W.    770.      Ky. 

Bailey  v.  Com.,  130  Ky.  301,  113  S.  W. 

140;   Travis  v.  Com.,  96  Ky.  77,  27  S. 

W.    863;    Jones   v.    Com.,    76   Ky.    356. 

Mass. — Com.  v.  Bennett,  118  Mass.  443. 

Miss. — Richburger    v.    State,    90    Miss. 

806,  44  So.  772.     Mo.— Eev.  St.,  1889, 

§2528.     Neb.— Bartley  v.  State  55  Neb. 

294,    75    N.   W.    832    (Cr.    Code,    §420). 

If.  J. — State  V.  Bartholomew,  69  N.  J. 

L.  160,  54  Atl.  231;   State  v.  Barr,  61 

N.  J.  L.  131,   38   Atl.   817    (construing 

Cr.  Proe.  Act,  §57).     N.  Y.— People  v. 

Hearne,  66  Hun  626,  20  N.  Y.  Supp. 
806.  Tex.— Butler  v.  State,  46  Tex. 
Crim.    287,    81    S.    W.    743;    Taylor    v. 

State,  29  Tex.  App.  466,  16  S.  W.  302. 
Wyo.— Edelhoff  v.  State,  5  Wyo.  19, 
36  Pac.  627.  Eng. — First  adopted  in 
England  by  Statute  7  &  8  Geo.  4,  c.  29, 


§48,  Many  of  the  American  statutes 
have  practically  followed  the  English 
enactment. 

"Lawful  Money  of  the  United 
States." — It  is  customary  in  indict- 
ments for  larceny  and  embezzlement  to 
describe  the  money  as  "lawful  money 
of  the  United  States"  or  "current 
money  of  the  United  States."  Under  a 
statute  authorizing  a  use  of  the  word 
"money"  without  alleging  more,  it  is, 
of  course,  unnecessary  to  employ  these 
phrases.  See  State  v.  Noland,  111  Mo. 
473,  19  S.  W.  715.  In  fact  the  use  of 
the  phrase,  under  such  a  statute,  is 
disapproved,  since  it  may  require,  upon 
the  trial,  proof  of  the  allegation  as  a 
part  of  the  description.  See  Edelhoff 
V.  State,  5  Wyo.  19,  36  Pac.  627,  632. 
And  see  Watson  v.  State,  64  Ga.  61. 
However,  it  is  held  in  Porter  v.  United 
States,  91  Fed.  494,  33  C.  C.  A.  652, 
that  in  an  indictment  for  embezzlement 
an  allegation  that  the  money  embez- 
zled was  "lawful  legal  tender  of  the 
United  States"  is  mere  surplusage  and 
need  not  be  proved.  And  see  People  v. 
Hearne,  49  N.  Y.  St.  406.  That  there 
is  a  presumption  that  "money"  is  law- 
ful money,  see  Mills  v.  State,  53  Neb. 
263,  73  N.  W.  761. 

73.  State  v.  Rue,  72  Minn.  296,  75 
N.  W.  235.  And  see  State  v.  Laechelt, 
18  N.  D.  88,  118  N.  W.  240  (description 
of  a  check). 

74.  State  t\  Ashe,  89  S.  C.  160,  71 
S.  E.  827. 

75.  So  in  Mo.  Eev.  St.,  1889,  §2528. 
See  State  v.  Burks,  159  Mo.  568,  60 
S.  W.  1100,  holding  that  in  describing 
a  check  it  is  unnecessary  to  state  in 
whose  favor  it  is  drawn,  or  on  what 
bank. 
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description  without  further  allegations  as  to  what  particular  tickets 
they  are.'^® 

d.  Letters.  —  Under  the  federal  postal  laws  punishing  the  embezzle- 
ment of  a  letter  and  its  contents  there  should  be  a  specific  description 
of  the  letter,"  although  it  is  held  unnecessary  to  allege  that  the  letter 
or  package  was  stampedJ^ 

4.  Value.  —  a.  Necessity  of  Stating.  —  Following  the  analogy  of 
indictments  for  larceny,  it  is  necessary,  as  a  rule,  to  show  that  the 
property  was  of  some  value,'^*  and  the  value  should  be  stated.*" 

An  allegation  of  value  may  also  be  necessary  in  jurisdictions  where 
the  statute  may  provide  that  the  punishment  shall  be  regulated  by 
the  value,  as  in  cases  of  grand  and  petit  larceny,*^  except  in  certain 
cases  that  provide  for  the  punishment  of  grand  larceny  irrespective 
of  value.*^ 

In  alleging  the  value,  the  words  "amount"  and  "value"  when  ap- 
plied to  money  are  synonymous.*^ 

b.  Particularity  Required.  —  As  to  the  necessity  of  averring  with 
particularity  the  value  of  property,  especially  in  cases  involving  the 
embezzlement  of  money,  the  decisions  are  not  in  harmony.  According 
to  some  of  the  older  cases  great  particularity  is  required,**  while  other 


76.  Com.  V.  Parker,  165  Mass.  526, 
43    N.   E.   499. 

77.  Thus,  an  indictment  against  a 
mail  carrier  for  the  embezzlement  of 
a  letter  containing  money  is  sufficient 
if  it  alleges  the  particular  kind  of  obli- 
gation of  the  United  States  it  con- 
tained, the  denomination  of  such  obliga- 
tion, and  also  specifically  describes  the 
letter  in  which  the  obligation  was  in- 
closed. Bromberger  v.  United  States, 
128  Fed.  346;  United  States  v.  Bram- 
ham,  3  Hughes  557,  24  Fed.  Gas.  No. 
14,636;  United  ^tates  v.  Fuller,  4  N.  M. 
358,  20  Pac.  175.  See  also  for  descrip- 
tion of  a  letter,  United  States  v.  Jen- 
ther,  13  Blatchf.  335,  26  Fed.  Cas.  No. 
15,476. 

78.  Alexis  v.  United  States,  129  Fed. 
60,  63  C.  C.  A.  502. 

79.  State  v.  Stimson,  24  N.  J.  L,  9. 

80.  Cal.— People  v.  Cohen,  8  Cal.  42. 
HI.— Brown  v.  People,  173  111.  34,  50 
N.  E.  106.  Mich.— People  v.  Donald, 
48  Mich.  491,  12  N.  W.  669.  N.  J. 
State  V.  Stimson,  24  N.  J.  L.  9. 

Familiar  Statement  of  Value. — In 
the  case  of  State  v.  Stimson,  cited 
supra,  a  common  law  illustration  of 
stating  value  is  given  as  follows:  A 
count  charging  that  defendant  unlaw- 
fully converted  to  his  own  use  $19,- 
000.00  of  money  and  $19,000.00  of  bank 
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notes,  is  clearly  bad  for  uncertainty. 
In  indictments  for  larceny  and  embez- 
zlement, it  is  usual  to  allege  the  species, 
the  number,  and  the  value  of  the  arti- 
cles stolen  or  embezzled.  The  familiar 
charge,  for  example,  i3  "that  the  de- 
fendant took  nine  bank  notes  for  the 
payment  of  five  dollars  each,  and  of  the 
value  of  five  dollars  each;  or  if  the 
particular  notes  cannot  be  described, 
then  the  form  of  the  averment  is,  that 
he  took,  for  example,  nine  bank  notes 
for  the  payment  of  divers  sums  of 
money,  amounting  in  the  whole  to  the 
sum  of  $500.00  and  of  the  value  of 
$500.00." 

81.  Fla,— Grant  v.  State,  35  Fla. 
581,  17  So.  225,  48  Am.  St.  Eep.  263. 
Mich. — People  v.  Schultz,  85  Mich.  114, 
48  N.  W.  293.  Tex.— Aldrieh  v.  State, 
29  Tex.  App.  394,  16  S.  W.  251. 

82.  Ala. — Washington  v.  State,  72 
Ala.  272.  111. — MeDaniels  v.  People, 
118  111.  301,  8  N.  E.  687.  Kan.— State 
V.  Small,  26  Kan.  209.  Me.— State  v. 
Gates,  99  Me.  68,  58  Atl.  238. 

83.  Eichburger  r.  State,  90  Miss. 
806,  44  So.  772,  and  cases  cited  there. 

84.  Ark. — State  v.  Thompson,  42 
Ark.  517.  Cal.— People  v.  Cox,  40  Cal. 
275;  People  v.  Peterson,  9  Cal.  313; 
People  V.  Cohen,  8  Gal.  42.  N.  J. 
State  V.  Stimson,  24  N.  J.  L.  9. 
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cases  hold,  more  reasonably,  that  the  exact  sum  need  not  be  stated.*"^ 
In  some  jurisdictions,  for  example,  a  statement  that  the  value  was 
"about"  a  certain  sum  has  been  lield  sufficient.^® 

c.  Effect  of  Statutes.  —  In  some  states  the  statutes  may  expressly 
dispense  with  the  necessity  of  particularity  in  alleging  value.^'' 

K.  The  Owner  of  the  Property.  —  1.  Ownership  Must  Be  Al- 
leged. —  The  ownership  of  the  property  must  be  shown®^  by  setting 
forth  the  name  of  the  owner.^'^  This  is  essential  not  only  for  certainty, 
and,  also,  to  show  that  the  property,  as  in  larceny,  was  the  property 
of  another,""  but  for  the  further  reason  that  only  the  property  of  such 
corporations,  partnerships,  associations  and  individuals,  as  are  named 
in  the  statute,  can  be  the  subject  of  embezzlement.®^ 

2.  Certainty  Required.  —  In  absence  of  statutory  provision  to  the 
contrary,  the  ownership  of  property  must  be  alleged  with  the  same 
certainty  as  in  larceny."^ 

3.  How  Alleged.  —  Ownership  is  usually  alleged  by  the  words 
"of  the  moneys  of"  or  "of  the  property  of"  or  "of  the  goods  and 
chattels  of,"  followed  by  the  name  of  the  owner,  but  the  words  "be- 
longing to"  may  also  be  used.®^ 


85.  State  v.  Eing,  29  Minn.  78,  11 
N.  W.  233;  Eex  v.  Carson,  Euss.  &  E. 
303;  E.  V.  Grove,  1  Mood.  C.  C.  447. 

Value  of  Coin. — It  has  long  been  a 
rule,  however,  that  where  the  money 
is  coin  of  the  government  its  value 
need  not  be  stated,  since  its  value 
being  established  by  law,  the  courts 
will  take  notice  of  the  value.  Eich- 
burger  v.  State,  90  Miss.  806,  44  So. 
772;    State   v.   Stimson,    24   N.   J.   L.   9. 

86.  Ala — Willis  v.  State,  134  Ala. 
429,  33  So.  226;  Walker  f.  State,  117 
Ala.  42,  23  So.  149.  Minn.— State  v. 
Eing,  29  Minn.  78,  11  N.  W.  233.  Eng. 
Eex  V.  Carson,  Euss.  &  E.  303;  Eex 
V.  Grove,  1  Mood.  C.  C.  447. 

Alabama. — Embezzled  property  de- 
scribed as  "certain  books,  letter-files, 
knives,  bank-shears,  slates  and  sealing 
wax  to  about  the  value  of  forty  dol- 
lars," held  sufiicient.  Mayo  v.  State, 
30  Ala.   32. 

87.  See  Cal. — People  v.  Salorse,  62 
Cal.  139.  Mass. — Com.  v.  Warner,  173 
Mass.  541,  54  N.  E.  353.  N.  Y.— Peo- 
ple V.  Bork,  96  N.  Y.  188. 

See  also  note  82,  next  preceding. 

88.  Ala.— Willis  v.  State,  134  Ala. 
429,  33  So.  226.  Cal. — People  v.  Van 
Ewan,  111  Cal.  144,  43  Pac.  520;  People 
V.  Treadwell,  69  Cal.  226,  10  Pac.  502. 
Fla.— Eatman  v.  State,  48  Fla.  21,  37 
So.  576;  Grant  V.  State,  35  Fla.  581,  17 
So.  225,  48  Am.  St.  Eep.  263.  HI. 
People  V.  Brander,  244  111.  26,  91  N. 
E.  59.     Ky.— Com.  v.  Bradley,  132  Ky. 


512,  116  S.  W.  761.  Mass.— Com.  v. 
Butterick,  100  Mass.  1,  97  Am.  Dec.  65. 
N.  J.— State  V.  Lyon,  45  N.  J.  L.  272. 
Ohio.— Calkins  v.  State,  18  Ohio  St. 
366,  98  Am.  Dec.  121.  Ore.— State  v. 
Stearns,  28  Ore.  262,  42  Pac.  615.  Tex. 
State  V.  Longworth,  41  Tex.  162;  Wise 
V.  State,  41  Tex.  139.  Eng.— Eex  v. 
McGregor,  3  Bos.  &  P.  106,  2  East  P. 
C.  576,  2  Leach  C.  C.  932;  Eex  v.  John- 
son, 3  M.  &  S.  539,  105  Eng.  Eeprint 
712;  Eex  v.  Beacall,  1  Mood.  C.  C.  15. 
Matter  of  Description. — An  indict- 
ment, however,  for  the  embezzlement 
of  a  letter,  which  alleges,  only  by  way 
of  description,  the  stealing  of  its  con- 
tents, namely,  two  treasury  notes,  need 
not  allege  the  ownership  of  the  notes. 
United  States  v.  Baugh,  1  Fed.  784. 
And  see  United  States  v.  Laws,  2  Low. 
115,   26   Fed.   Cas.   No.   15,579. 

89.  See  cases  in  preceding  note.  See 
also  note  96,  next  following. 

90.  State  v.  Lyon,  45  N.  J.  L.  272. 
Must  negative  any  ownership  in  the 

defendant    of    the    propertv   embezzled. 
State  V.  Ensley  (Ind.),  97 "^N.  E.  113. 

91.  State  V.  Patterson,  159  Mo.  98, 
59  S.  W.  1104. 

92.  People  v.  Brander,  244  111.  26, 
91  N.  E.  59;  Eex  v.  McGregor,  3  Bos. 
&  P.  106,  2  East  P.  C.  576,  2  Leach  C. 
C.  932.  And  see  cases  cited  in  note 
88.   next   preceding. 

93.  Strobhar  v.  State,  55  Fla.  167, 
47  So.  4. 
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4.  Business  of  Owner.  —  It  is  not  necessary  to  state  the  business 
of  the  owner."* 

5.  Individuals.  —  "When  property  is  embezzled  from  an  individual 
the  name  of  the  owner  should  be  given.^^ 

The  Christian  name  of  the  owner  should  be  set  forth,  or  else  alleged 
to  be  unknown,"*^  although  an  averment  of  the  owner's  name  by  his 
initials  has  been  held  sufficient,"^ 

6.  Partnership^ — Corporation. — ■Likewise,  when  property  is  em- 
bezzled from  a  firm,  or  from  a  corporation,  the  name  of  the  firm,^^  or 
of  the  corporation,""  including  a  public,  or  municipal,  corporation,^ 
must  be  sufficiently  alleged.^ 

The  incorporation  of  the  corporate  owner  need  not,  how^ever,  be 
alleged,^  and  in  case  of  a  foreign  corporation  the  fact  that  it  was 
authorized  to  do  business  within  the  state  need  not  be  set  forth.-*  The 
name  of  a  de  facto  corporation  will  be  sufficient,  moreover,  to  support 
a  conviction.^ 


94.  State  v.  Lipscomb,  160  Mo.  125, 
60  S.  W.   1081. 

95.  Ala, — Knight  v.  State,  152  Ala. 
56,  44  So.  585;  Washington  v.  State, 
72  Ala.  272.  111. — See  Eauguth  v.  Peo- 
ple, 186  111.  93,  57  N.  E.  832.  Mass. 
Com.  V.  Bennett,  118  Mass.  443  (suf- 
ficient allegation). 

Private  Persons. — ^Under  statutes  re- 
ferring to  embezzlement  by  the  agents, 
servants,  employes,  etc.,  of  "private 
persons,"  it  is  not  necessary,  however, 
to  state  that  the  individual  owner  of 
the  property  was  a  "private  person." 
State  V.  Larew,  191  Mo.  192,  89  S.  W. 
1031;  Spurlock  v.  State,  45  Tex.  Crim. 
282,   77   S.   W.   447. 

96.  Knight  V.  State,  152  Ala.  56, 
44  So.  585. 

97.  Knight  V.  State,  152  Ala.  56, 
44  So.  585. 

98.  Firm  name  alone  may  be  used. 
Individual  names  of  partners  not  nec- 
essary. State  V.  Butler,  26  Minn.  90, 
1  N.  W.  821;  State  v.  Mohr,  68  Mo.  303. 

99.  Ala.— Willis  V.  State,  134  Ala. 
429,  33  So.  226  (sufficient  allegation). 
Fla.— Eatman  V.  State,  48  Fla.  21,  37 
So.  576;  Alden  V.  State,  IS  Fla.  187. 
la.— 'See  State  v.  Ames,  119  Iowa  680, 
94  N.  W.  231.  Tex.— Price  v.  State, 
41  Tex.  215. 

1.  Whitney  V.  State,  53  Neb.  287, 
73  N.  W.  696  (alleging  a  county  as 
owner).  And  see  People  v.  Potter,  35 
Cal.  110. 

Funds  of  a  City. — In  the  prosecution 
of  a  city  treasurer  it  is  not  necessary 
to  allege  that  the  city  whose  funds 
were    embezzled    was   an    "organized" 
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city.     Bode  v.   State,   80   Neb.   74,  113 
N.  W.  996. 

2.  The  use  of  the  word  "company" 
is  not  sufficient,  as  held  in  State  V. 
Patterson,  159  Mo.  98,  59  S.  W.  1104. 
It  must  allege  that  the  company  is 
either  a  corporation  or  partnership, 
since,  under  the  statutes,  only  corpora- 
tions, companies  or  individuals  can  be 
the  owners  of  property  subject  to  em- 
bezzlement. Likewise,  it  is  held  in 
Texas  that  an  allegation  that  the  prop- 
erty was  owned  by  the  "Ballew  Liter- 
ary Society"  without  any  allegation 
that  the  society  was  a  corporation, 
partnership  or  joint  stock  company,  is 
insufficient.  Eeese  v.  State,  55  Tex. 
Crim.  429,  116  S.  W.  1147. 

Slight  Error  in  Name. — A  slight  error 
in  a  corporate  name,  such  as  a  certain 
"railroad  company"  instead  of  a  cer- 
tain "railway  company,"  is  not  pre- 
judicial to  the  defendant.  State  v. 
Goode,  68  Iowa  593,  27  N.  W.  772. 

Money  Deposited  in  Bank. — In  em- 
bezzlement by  a  bank  officer,  of  prop- 
erty of  the  bank,  ownership  is  suffici- 
ently alleged  by  stating  that  the  money 
embezzled  was  in  the  possession  of,  or 
deposited  in,  the  bank.  Keeves  v. 
State,  95  Ala.  31,  11  So.  158.  Compare 
United  States  v.  Eastman,  132  Fed.  551. 

3.  Gray  v.  State,  160  Ala.  107,  49 
So.  678;  Leonard  v.  State,  7  Tex.  App. 
435,   and   cases   cited   there. 

4.  State  t:  Blakemore,  226  Mo.  560, 
126  S.  W.  429,  27  L.  E.  A.  (N.  S.)  415. 

5.  Cal.— People  v.  Ward,  134  Cal. 
301,  66  Pac.  372.  111. — Kossakowski  v. 
People,  177  III.  563,  53  N.  E.  115.    Neb. 
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7.  Joint-Stock  Association.  —  It  is  held  in  Illinois  that  ownership 
may  be  alleged  to  be  in  a  joint-stock  association  without  alleging  owner- 
ship in  the  members.® 

8.  Benevolent  Organization. —  By  statute  the  property  of  a 
"benevolent  organization"  may  be  embezzled  whether  such  organiza- 
tion is  incorporated  or  not.'^ 

9.  Husband  and  Wife.  —  It  is  held  in  Illinois  that  if  the  embezzled 
property  is  owned  jointly  by  husband  and  wife,  the  names  of  both 
owners  must  be  given,®  and  that  a  conviction  will  not  be  sustained 
upon  an  allegation  of  ownership  in  the  wife  alone,  the  evidence  show- 
ing the  joint  ownership.^ 

10.  Lodge  Property.  —  Money  collected  by  a  local  lodge  to  be  sent 
at  stated  periods  to  a  grand  lodge  may  be  properly  described,  while  in 
the  hands  of  -the  local  lodge,  as  being  owned  by  the  local  lodge. ^'^ 

11.  Qualified  Ownership.  —  The  ownership  need  not  be  an  absolute 
one,^^  since  a  qualified  ownership  in  the  alleged  owner  of  the  property 
is  sufficient. ^^  Thus,  the  assignor  of  an  account  who  is  authorized  to 
collect  the  same  may  be  set  forth  as  the  owner,"  likewise  the  guardian 
of  his  ward's  property.^* 

12.  Hotel  Guests'  Property.  —  Where  property  of  a  hotel  guest 
is  left  with  the  hotel  for  safe  keeping,  and  the  hotel  clerk  embezzles 
the  same,  the  proprietor  of  the  hotel  may  properly  be  alleged  to  be 
the  owner.^^ 

13.  Change  of  Ownership.  —  The  ownership  is  to  be  alleged  as 
of  the  time  of  the  conversion  of  the  property.  It  is  not  necessary  to 
add  the  name  of  subsequent  owners,  or  to  aver  that  the  property  re- 
mained in  the  name  of  the  defrauded  owner.^® 

L.  The  Fraudulent  Conversion.  —  1.  Necessity  of  Alleging. 
Since  the  fraudulent  conversion  of  property  possessed  under  some 
trust  or  confidence  is  the  very  essence  of  the  crime  of  embezzlement," 
it  is  a  necessary  allegation  in  the  indictment  or  information.^^ 


Higbee  v.  State,   74  Neb.  331,  104  N. 
W.  748    (see   also  for  mode   of  proof). 

6.  Kossakowski  v.  People,  177  111. 
563,   53   N.   E.   115. 

7.  State  17.  Wise,  186  Mo.  42,  84 
S.  W.  954.  (See  this  same  ease  also 
for  a  sufficient  form.) 

8.  Eaugutb  V.  People,  186  111.  93, 
57  N.  E.  832. 

9.  Eauguth  V.  People,  supra. 

10.  State  V.  Knowles,  185  Mo.  141, 
83  S.  W.  1083. 

11.  Cal.— People  v.  Treadwell,  69 
Cal.  226,  10  Pae.  502  (ownership  of  a 
note  alleged  in  an  indorser).  Ky. 
Eoland  v.  Com.,  134  Ky.  170,  119  S. 
W.  760  (embezzlement  by  a  prison  clerk 
of  the  money  of  different  convicts. 
Not  necessary  to  name  the  convicts). 
La. — State  v.  Palmer,  32  La.  Ann.  565 


(money  deposited  with  a  bank  described 
as  "belonging  to"  the  bank). 

12.  Leonard  v.  State,  7  Tex.  App. 
417.     And  cases  in  preceding  note. 

13.  State  V.  Cavanaugh,  67  Mo.  App. 
261. 

14.  Leach  v.  State,  46  Tex.  Crim. 
507,  81  S.  W.  733. 

15.  Manovitch  v.  State,  50  Tex. 
Crim.  260,  96  S.  W.  1. 

16.  Com.  V.  Butterick,  100  Mass.  1, 
97  Am.  Dee,  65. 

17.  Com.  V.  Hays,  14  Gray  (Mass.) 
62,  74  Am.  Dee.  662;  People  V.  Mead- 
ows, 136  App.  Div.  226,  121  N.  Y.  Supp. 
17. 

18.  Me.— State  v.  Carkin,  90  Me. 
142,  37  Atl.  878.  N.  M.— Territory  v. 
Heacock,  4  N.  M.  354,  20  Pac.  171. 
N.  J.— State  V.  Twining,  71  N.  J.  L. 
388,  58  Atl.  1098. 
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2.  How  alleged.  —  Although  the  unlawful  appropriation  must  be 
sufficiently  set  forth,  yet  there  is  no  general  fixed  form  in  which  the 
allegation  must  be  cast.  Generally  the  words  of  the  statute  will  be  a 
reliable  guide.^^  The  word  "embezzle"  has  a  technical  meaning,  is 
always  appropriately  used,-'*  and  since  it  conveys  the  idea  of  fraudulent 
conversion,  it  will  suffice  to  cover  the  allegation  of  conversion  to  one's 
use,  even  if  used  alone.^^  Moreover,  the  word  "embezzle"  includes 
"conversion  to  one's  own  use,"  and  an  indictment  is  not  objectionable 
for  uncertainty  because  the  two  phrases  are  joined  by  the  word 
"and.""  Such  forms  as  "did  embezzle  or  fraudulently  convert";-^ 
"wrongfully,  unlawfully  and  feloniously  appropriated  and  converted 
to  his  own  use  .  .  .  and  embezzled"  ;2*  "fraudulently  and  feloniously 
did  take,  convert  to  his  own  use,  and  embezzle ";^'^  "fraudulently  con- 
verted to  his  own  use''^"  are  held  sufficient.-^ 

3.  "To  the  Use  of  Others. ' '  —  An  indictment  under  a  statute  pun- 
ishing the  conversion  of  property  "to  the  use  of  others"  must  name 
the  persons  to  whose  use  the  property  has  been  converted  ;28  or  if 
unknown  they  must  otherwise  be  described  so  that  they  may  be  iden- 
tified.^" 

4.  "Feloniously."  —  Where  the  offense  is  a  felony,  the  word 
"feloniously"  may  be  essential,^"  unless  some  statute  makes  the  use 


19.  Teston  v.  State,  50  Fla.  137,  39 
So.  787.  See  People  v.  McMahill,  4 
Cal.  App.  225,  87  Pac.  404. 

20.  Teston  v.  State,  supra. 

21.  State  r.  Dudenhefer,  122  La. 
288,  47  So.  614. 

"Did  Embezzle." — Bishop,  in  Vol. 
II,  New  Cr.  Proc,  §322,  says:  "It  is 
believed  that  the  single  statutory  words 
'did  embezzle'  sufficiently  indicate 
the    criminal    act." 

22.  Mills  V.  State,  53  Neb.  263,  73 
N.  W.  761. 

23.  See  Bell  v.  State,  139  Ala.  124, 
35  So.  1021;  Teston  V.  State,  50  Fla. 
137,  39  So.  787;  State  v.  Carkin,  90 
Me.   142,  37   Atl.   878. 

24.  In  re  Grin,  112  Fed.  790,  afflrmed 
in  Grin  V.  Shine,  187  U.  S.  181,  23 
Sup.  Ct.  98,  47  L.  ed.  130,  held  suf- 
ficient in  a  complaint  in  connection 
with  extradition  proceedings  under 
treaty  with  Kussia. 

25.  State  v.  Downing,  15  Wash.  413, 
46  Pac.  646. 

26.  Hoyt  V.  State,  50  Ga.  313;  Gibbs 
V.  State,  41  Tex.  491. 

27.  Further  Allegation. — The  suffici- 
ency of  the  information  or  indictment 
is  to  be  tested,  however,  by  the  pro- 
visions of  the  particular  statute  under 
which  the  accused  is  prosecuted.  Thus, 
it  may  be  necessary  in  a  particular  case 
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to  allege  a  demand  and  a  refusal,  also 
that  the  amount  demanded  is  due.  See 
State  V.  Hayes,  59  Kan.  61,  51  Pac.  905. 
Inapt  Allegations. — In  the  case  of 
Bridges  v.  State,  103  Ga.  21,  29  S.  E. 
859,  exception  was  taken  to  the  fol- 
lowing allegation  in  the  indictment: 
"And  did  then  and  there,  at  divers 
times,  and  in  divers  sums,  convert  the 
said  five  thousand  four  hundred  and 
seventy-five  dollars  to  his  own  private 
use,  by  mutilating  and  making  false 
entries  upon  the  books,  checks,  returned 
checks,  receipts,"  etc.  It  was  argued 
that  the  indictment  charged  the  con- 
version by  mutilation,  false  entries, 
etc.,  and  that  inasmuch  as  embezzle- 
ment could  not  be  committed  in  this 
manner,  no  offense  was  charged.  It 
was  held,  however,  by  the  court  that 
while  the  language  was  an  inapt  way 
of  setting  out  the  conversion,  neverthe- 
less, construing  the  indictment  as  a 
whole,  the  averment  of  the  conversion 
was  sufficient  to  withstand  demurrer. 

28.  Bailey  v.  Com.,  130  Ky.  301, 
113  S.  W.  140. 

29.  Bailey  v.  Com.,  supra. 

30.  State  v.  Ensley  (Ind.),  97  N.  E. 
113;  Stropes  v.  State,  120  Ind.  562,  22 
N.  E.  773;  Eex  v.  Crighton,  Russ  & 
E.  62.  Compare  United  States  v.  Greve, 
65  Fed.  488. 
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of  the  word  unnecessary,  as,  for    example,    by    express    provision." 

5.  "Fraudulently."  — The  use  of  the  word  "fraudulently"  has 
been  held  necessary  where  it  is  a  part  of  the  description  of  the  offense.^=* 

6.  "Take,  Steal,  and  Carry  Away."  — As  previously  stated,  the 
words  "take,  steal,  and  carry  away"  may  be  held  necessary  in  some 
jurisdictions,^^  especially  where  the  statute  makes  the  offense  a  form 
of  larceny.3*  Unless,  however,  it  is  desired  to  draw  the  indictment 
so  that  it  will  also  cover  the  offense  of  larceny,  the  words  would  seem 
unnecessary.^"^ 

7.  Means  of  Conversion.  —  The  words  "convert  to  his  own  use" 
have  a  legal  signification,  and  it  is  not  necessary  to  allege  the  particular 
way  or  means  by  which  the  conversion  was  effected,^^  nor  the  mode 
of  the  embezzlement.^^ 

8.  Fraudulent  Intent.  —  Some  cases  hold  that  there  should  be  an 
express  allegation  that  the  property  was  taken  with  an  intent  to  de- 


When  a  Misdemeanor. — Where  the 
Btatute  makes  the  embezzlement  a  mis- 
demeanor, the  use  of  the  word  "felon- 
iously" is  not  necessary.  State  v.  Hill, 
91  N.  C.  561. 

Position  of  Word. — In  the  English 
case  of  Kex  v.  Crighton,  supra,  the  word 
"feloniously"  was  not  used  before  the 
word  "embezzle,"  but  was  used  in  the 
conclusion  "feloniously  did  steal,  take, 
and  carry  away."  This  was  held  suf- 
ficient. 

31.  See  Com.  v.  Sholes,  13  Allen 
(Mass.)  554;  Com.  v.  Jackson,  15  Gray 
(Mass.)  187.  Compare,  however,  Com. 
V.  Pratt,  132  Mass.  246,  as  to  "felon- 
iously did  steal,  take,  and  carry  away. ' ' 
See  infra,  IIj  L,  8. 

Statutory  Offenses. — While  it  is 
agreed  that  at  common  law  the  use 
of  the  word  feloniously  is  indispensable 
to  an  indictment  for  felony,  yet  the 
authorities  seem  to  be  in  conflict 
whether  the  same  rule  prevails  when 
the  offense  is  one  created  by  statute 
See  I.  Bish.  Ct.  Proc.  534.  Moreover, 
under  statutes  providing  that  it  is  suf- 
ficient to  describe  the  offense  in  the 
words  of  the  statute,  it  is  held,  in  some 
jurisdictions  at  least,  that  the  use  of 
the  word  feloniously  is  not  necessary. 
See  People  v.  Davenport,  13  Cal.  App. 
632,  110  Pac.  318;  People  v.  Garcia, 
25  Cal.  531  (a  case  of  embezzlement); 
People  V.  Olivera,  7  Cal.  403;  State  v. 
Judd,  132  Iowa  296,  109  N_  ^  §92. 
Compare,  however,  Stropes  v.  State,  120 
Ind.  562,  22  N.  E.  773. 

32.  U.  S.— Evans  v.  United  States, 
153  U.  S.  584,  14  Sup.  Ct.  934,  939,  38  L. 


ed.  830;  United  States  v.  Forrest,  3 
Cranch  C.  C.  56,  25  Fed.  Cas.  No.  15,- 
131,  holding  that  no  allegation,  that  it 
was  done  feloniously  can  supply  the 
place  of  the  word  fraudulently.  N.  J. 
State  V.  Lyon,  45  K  J.  L.  272.  Tex. 
Bridgers   v.   State,   8    Tex.   App.    145. 

Complaint  in  Extradition  Proceed- 
ings.— A  complaint  in  extradition  need 
not  set  forth  the  crime  with  the  par- 
ticularity of  an  indictment,  and  it  is 
not  defective  because  it  does  not  use 
the  word  "fraudulently"  in  embezzling 
the  money  entrusted  to  him.  Grin  v. 
Shine,  187  U.  S.  181,  23  Sup.  Ct.  98, 
47  L.  ed.  130. 

Embezzle  Implies  Fraud. — As  stated, 
however,  previously  in  the  text,  the 
word  "embezzle"  conveys  the  idea  of 
fraud,  and  the  word  "fraudulently" 
used  with  it  is  mere  surplusage.  See 
next  preceding  note  21.  See  also  Ala. 
Reeves  v.  State,  95  Ala.  31,  11  So.  158. 
Kan. — State  v.  Combs,  47  Kan.  136,  27 
Pac.  818.  La.— State  v.  Wolff,  34  La. 
Ann.  1153.  Nev.— State  V.  Trolson,  21 
Nev.  419,  32  Pac.  930. 

33.  See  supra,  I. 

34.  Com.  V.  Pratt,  132  Mass.  246. 
And  see  Heller  v.  People,  2  Colo.  App. 
459,  31  Pac.  773.     See  also  supra. 

35.  See  supra.  And  see  State  v. 
Eeinhart,  26  Ore.  466,  38  Pac.  822.  See 
also  State  v.  Browning,  47  Ore.  470,  82 
Pac.  955. 

36.  Gassenheimer  v.  United  States, 
26  App.  Cas.  (D.  C.)  432.  And  see 
Fields  V.  United  States,  27  App.  Cas. 
(D.  C.)    433. 

37.  Cole  V.  State,  16  Tex.  App.  461, 
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fraud.^^  However,  it  is  the  prevailing  view  that  where  the  statute 
does  not  make  the  intent  of  the  accused  an  element  of  the  crime,  it  is 
unnecessary  to  make  such  an  averment,^**  since  where  the  indictment 
alleges  that  the  defendant  fraudulently  converted  the  property  to  his 
own  use,  no  further  statement  of  a  fraudulent  intent  is  necessary,*" 
and  the  very  terms  "embezzle"  and  "convert  to  one's  own  use"  imply 
a  fraudulent  intent.*^ 

TV  here  the  statutes,  however,  as  is  sometimes  the  case,  make  an  intent 
to  defraud  an  essential  element  of  the  offense,  such  intent  should  be 
alleged  in  the  indictment.*^ 

9.  Without  Consent  of  Owner.  —  Some  cases  hold  that  an  allega- 
tion to  the  effect  that  the  property  was  converted  or  embezzled  without 
the  consent  of  the  owner  must  be  set  forth,*^  and  such  an  averment 
should  be  made  where  the  statute  uses  such  words  as  a  part  of  the 
definition  of  the  offense.**  Otherwise,  however,  it  is  held  that  such 
an  allegation  is  not  required  ;*^  nor  is  it  necessary,  as  a  rule,  to  allege 
that  tlie  property  was  taken  with  the  intent  to  deprive  the  owner  of  it, 
or  of  its  value.*** 

10.  Alleging  Demand.  —  In  the  absence  of  any  peculiar  phase  of 


38.  Beaty  v.  State,  82  Ind.  228;  Na- 
tional Life,  etc.  Co.  v.  Gibson,  31  Ky. 
L.  Eep.  101,  101  S.  W.  895;  Farmer  V. 
Com.,  28  Ky.  L.  Eep.  1369,  91  S.  W. 
1129  (under  statute  ''without  consent 
of  owner");  Com.  v.  Barney,  24  Ky.  L. 
Eep.  2352,  74  S.  W.  181. 

39.  D.  C. — O'Brien  v.  United  States, 
27  App.  Cas.  263.  Fla.— Thalheim  v. 
State,  38  Fla.  169,  20  So.  938.  Kan. 
State  V.  Patterson,  66  Kan.  447,  71 
Pac.  860.  Mo. — State  v.  Martin,  230 
Mo.  680,  132  S.  W.  595;  State  v.  Sakow- 
ski,  191  Mo.  635,  90  S.  W.  435;  State 
V.  Nowland,  111  Mo.  473,  19  S.  W.  715. 
N.  J.--State  V.  Eeynolds,  65  N.  J.  L. 
424,  47  Atl.  644.  Ohio. — Mitchell  v. 
State,  21  Ohio  C.   C.  24. 

40.  State  V.  Eeynolds,  65  N.  J.  L. 
424,  47  Atl.  644;  Mitchell  V.  State,  21 
Ohio  C.  C.  24. 

41.  State  V.  Patterson,  66  Kan.  447, 
71  Pac.  860. 

New  Jersey. — As  said  by  Fort,  J.,  in 
State  V.  Eeynolds,  supra:  "How  a  per- 
son can  fraudulently  take  or  convert 
money  of  another  person  to  his  own 
use  without  having  an  intent  to  do  so 
seems  difficult  to  understand.  The  one 
involves  the  other  in  its  mere  state- 
ment." 

42.  Ga.— Hoyt  v.  State,  50  Ga.  313. 
Mass.— Com.  v.  Pratt,  132  Mass.  246. 
N.   J.— State    V.    Lyon,    45    N.    J.    L. 
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272.     W.   Va.— State  v.   Moyer,   58   W. 
Va.  146,  52  S.  E.  30. 

43.  State  v.  Foster,  11  Iowa  291; 
State  V.  Mims,  26  Minn.  183,  191,  2 
N.  W.  492,  494,  683. 

44.  State  v.  Foster,  supra;  Farmer  v. 
Com.,  28  Ky.  L.  Eep.  1369,  91  S.  W. 
1129. 

Missouri. — Judge  Kennish,  in  State  v. 
Martin,  230  Mo.  680,  132  S.  W.  595, 
said:  "In  some  kindred  statutes  to  that 
on  which  this  prosecution  is  made  a 
constituent  element  of  the  offense, 
and  in  others  the  criminality  is 
made  to  depend  upon  the  conver- 
sion being  made  'without  the  as- 
sent of  the  master  or  employer.' 
In  all  of  such  cases  it  is  necessary  to 
expressly  aver  the  intent,  or  negative 
the  knowledge  or  assent  of  the  owner 
in  order  to  state  a  valid  charge  of  the 
offense  defined  by  the  statute.  But  in 
the  statute  under  consideration  neither 
the  intent  of  the  defendant  nor  the 
absence  of  the  assent  of  the  owner  is 
made  an  element  of  the  crime  and 
therefore  an  averment  as  to  either  is 
not   required." 

45.  Ga. — Alderman  v.  State,  57  Ga. 
367.  Minn.— State  v.  Eue,  72  Minn. 
296,  75  N.  W.  235.  Mo. — State  v.  Mar- 
tin, 230  Mo.  680,  132  S.  W.  595. 

46.  Leonard  v.  State,  7  Tex.  App. 
417.  Compare  Gibbs  V.  State,  41  Tex. 
491.  And  see  State  v.  Larew,  191  Mo. 
192,  89  S.  W.  1031. 
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the  statute  which  may  make  the  allegation  of  a  demand  of  the  property 
by  the  owner,  or  person  entitled  to  it,  an  essential  element  of  the  con- 
version,*^ it  is  not  necessary  to  allege  such  a  demand."^  An  averment 
of  demand  and  refusal  is  essential,  however,  where,  under  the  statute, 
it  is  an  ingredient  of  the  offense.*^  Thus,  a  demand  should  be  alleged 
when  a  refusal  to  pay  over  is  an  essential  part  of  the  accusation.^" 

M.  Joinder.  —  1.  Different  Embezzlements.  —  a.  ^mne  Indict- 
ment. —  Unless  authorized  by  statute,  separate  and  distinct  embezzle- 
ments, not  constituting  parts  of  the  same  offense,  should  not  be  placed 
in  the  same  indictment.^^  In  England,  however,  the  statute  provides 
that  distinct  acts  of  embezzlement,  not  exceeding  three,  committed 
against  the  same  master  or  employer  within  six  months,  may  be  charged 
in  the  same  indictment.^^ 

b.    8ame  Count.  —  Likewise,  distinct  and  separate  offenses  cannot 


47.  The  statutes  should  be  consulted. 
See  State  v.  Hayes,  59  Kan.  61,  51 
Pac.  905;  State  v.  Pierce,  7  Kan.  App. 
418,  53  Pac.  278.     See  also  injra. 

48.  Ark.— Wallis  v.  State,  54  Ark. 
611,  16  S.  W.  821.  Fla.— Teston  v. 
State,  50  Fla.  137,  39  So.  787.  Ga. 
Keys  V.  State,  112  Ga.  392,  37  S.  E. 
762,  81  Am.  St.  Eep.  63;  Hagood  v. 
State,  5  Ga.  App.  80,  62  S.  E.  641. 
Ind.— Dean  v.  State,  147  Ind.  215,  46 
N.  E.  528.  Ky.— Com.  x>.  Fisher,  113 
Ky.  491,  68  S.  W.  855.  La.— State  v. 
Tompkins,  32  La.  Ann.  620.  Mass.— See 
Com.  V.  Hussey,  111  Mass.  432.  Neb. 
See  Bartley  v.  State,  53  Neb.  310,  73 
N.  W.  744.  Wyo. — Edelhoff  v.  State, 
5  Wyo.  19,  36  Pac.  627,  9  Am.  C.  E. 
259. 

49.  Kan. — State  v.  Hayes,  59  Kan. 
61,  51  Pac.  905.  Minn. — State  v.  Munch, 
22  Minn.  67.  N.  M. — Territory  v. 
Abeyta,  14  N.  M.  56,  89  Pac.  254. 

50.  State  v.  Bancroft,  22  Kan.  170; 
State  V.  Munch,   22   Minn.   67. 

Public  Officials. — In  indictments  for 
the  embezzlement  of  public  funds  based 
upon  the  failure  of  an  official  to  pay 
over  according  to  law  the  moneys  in 
his  possession,  there  should  be  an  aver- 
ment of  such  failure  to  pay  over,  or  to 
account  for,  the  same.  Ark. — Davis  v. 
State,  80  Ark.  310,  97  S.  W.  54.  Ind. 
State  V.  Adamson,  114  Ind.  216,  16 
N.  E.  181,  an  administrator.  la. — State 
V.  Parsons,  54  Iowa  405,  6  N.  W.  579. 
Md.— State  v.  Nicholson,  67  Md.  1,  8 
Atl.  817.  N.  M. — Territory  V.  Abeyta, 
14  N.  M.  56,  89  Pac.  254. 

51.  "Such  a  procedure  has  been  de- 
nounced by  some  courts  and  approved 


by  others."  Groesbeck,  C.  J.,  in  Edel- 
hoff V.  State,  5  Wyo.  19,  36  Pac.  627. 
Right  of  Accused  Person.— Different 
embezzlements  should  not  be  joined, 
since  it  is  the  right  of  the  accused,  at 
least  in  cases  of  felony,  that  he  be  not 
put  upon  trial  at  the  same  time  for 
more  than  one  offense,  except  when 
parts  of  the  same  transaction.  Goodhue 
V.  People,  94  111.  37. 

Statutes  May  So  Provide. — It  is  pro- 
vided by  the  federal  statute,  U.  S.  Eev. 
Sts.  §1024,  that  two  or  more  acts  or 
transactions  connected  together,  or  two 
or  more  acts  or  transactions  of  the 
same  class  of  crimes,  may  be  joined  in 
one  indictment,  in  separate  counts. 

52.  Larceny  Act,  1861  (24  and  25 
Vict.  c.  96),  §71.  Under  this  statute, 
however,  the  three  offenses  must  be 
charged  in  different  counts,  and  the 
date  of  each  offense  is  the  date  of  the 
embezzlement,  which  may  be  subse- 
quent to  the  date  of  the  receipt.  The 
indictment  must  also  allege  that  the 
three  sums  were  embezzled  within  six 
months.  The  Laws  of  England  (Hals- 
bury),  Vol.  9,  §1312.  See,  also,  E.  v. 
Noake,  2  Car.  &  K.  620,  61  E.  C.  L. 
618;  E.  V.  Purchase,  Car.  &  M.  617,  41 
E.  C.  L.  335.  And  see  Archb.  Crim. 
pi.  &  Ev.,  10th  ed.  (London)  275.  The 
statements  in  some  of  the  American 
cases  that,  in  England,  by  force  of 
statute,  allegations  of  different  embez- 
zlements, committed  in  the  space  of  six 
months,  by  the  same  servant  against 
the  same  master,  may  be  made  in  the 
same  count,  are  erroneous.  See  Myers 
V.  State,  4  Ohio  C.  C.  570;  Edelhoff  v. 
State,  5  Wyo.  19,  36  Pac.  627. 
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be  charged  in  one  eount,^^  and  an  indictment  containing  in  one  count 
the  language  of  two  separate  statutes,  making  it  uncertain  which  of 
two  separate  offenses  is  charged,  is  insufficient.-^'*  Embezzlements, 
however,  at  the  same  time,  of  different  articles,  the  property  of  the 
same  owner,  may  be  treated  as  a  single  embezzlement,  and  may  be 
charged  in  the  same  count.^^ 

2.  Same  Embezzlement.  —  a.  Different  Counts.  —  The  same  em- 
bezzlement may,  however,  be  stated  in  different  counts,  in  as  many 
different  ways  as  may  be  deemed  expedient,^®  and  there  is  no  error 
in  joining  different  counts  in  the  same  indictment  when  drawn  under 
the  same  section  of  the  statute,  and  designed  to  charge  one  off^e 
only,  accordingly  as  the  proof  may  develop." 

b.  Continuous  Offense.  —  Where  the  offense  is  a  continuous  one, 
it  may  be  stated  in  one  count,  under  the  form  of  a  continuando.^'^  And 
where  the  embezzlement  consists  of  a  series  of  peculations,  such  series 


63.  EdelhofiP  v.  State,  5  W70.  19,  36 
Pac.  627,  9  Am.  C.  K.  259. 

Not  Duplicity. — That  defendant  em- 
bezzled a  letter  and  stole  its  contents 
is  not  objectionable  on  the  ground  of 
duplicity,  where  the  acts  are  alleged 
to  have  occurred  at  the  same  time, 
since  they  constitute  a  single  transac- 
tion. Neither  are  such  allegations  re- 
pugnant. United  States  v.  Byrne,  44 
Fed.  188.  See  also  Bromberger  v. 
United  States,  128  Fed.  346. 

Charging  Conjunctively. — Where,  un- 
der the  statute,  several  acts  are  made 
punishable,  the  defendant  may  be 
charged  conjunctively  with  doing  two 
or  more  of  the  prohibited  acts.  Thus, 
an  indictment  charging  that  defend- 
ant secreted  the  money  with  the  fraud- 
ulent intent  to  appropriate  it,  and  that 
he  did  fraudulently  appropriate  it,  will 
not  be  open  to  attack  for  duplicity. 
People  V.  Hatch,  13  Cal.  App.  521,  109 
Pac.  1097. 

54.  State  v.  Messenger,  58  N.  H. 
348. 

55.  la. — State  v.  Pierce,  77  Iowa  245, 
42  N.  W.  181.  N.  Y.— Coates  v.  Peo- 
ple, 4  Park.  Crim.  662.  Nev. — Ex  parte 
Eicord,  11  Nev.  287.  Ohio. — See  Brown 
V.  state,  18  Ohio  St.  496. 

Massachusetts. — It  is  held,  however, 
in  Massachusetts,  that  "the  taking  of 
divers  articles  at  one  time  may  be 
treated  as  constituting  a  distinct  lar- 
ceny of  each  article  stolen."  Foster, 
J.,  in  Com.  V.  Butterick,  100  Mass.  1, 
97  Am.  Dec.  65.  See  also  Com.  v.  Pratt, 
137  Mass.  98. 

Embezzlement  By  Tax-Collector. — An 
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indictment  against  a  tax-collector  for 
embezzling  money  collected  for  taxes 
does  not  charge  two  offenses  if  it 
states  that  he  received  a  certain  sum 
due  the  state,  and  a  certain  other  sum 
due  the  county,  and  then  charges  him 
with  embezzling  the  sum  total.  People 
V.  La  Guerra,  31  Cal.  416. 

56.  People  v.  Liscomb,  60  N.  Y.  559, 
576. 

One  Offense. — Where  each  of  the  dif- 
ferent counts  in  a  complaint  relates  to 
the  same  transaction,  but  one  offense 
is  charged.  State  V.  Blue,  17  Utah  175, 
53  Pac.  978. 

Forms. — For  forms  of  different  counts 
in  embezzlement,  see  Com.  v.  Pratt,  137 
Mass.  98.  See  also  Goodhue  v.  People, 
94  111.  37  (three  counts;  embezzlement 
by  county  treasurer).  In  the  case  of 
Classen  v.  United  States,  142  U.  S. 
140,  12  Sup.  Ct.  169,  35  L.  ed.  966,  the 
indictment  contained  forty-four  counts: 
Evans  v.  United  States,  153  U.  S.  584, 
14  Sup.  Ct.  934,  939,  38  L.  ed.  830, 
one  hundred  and  forty-six  counts; 
Evans  v.  United  States,  153  U.  S.  608, 
14  Slip.  Ct.  939,  38  L.  ed.  839,  one 
hundred  and  fifty-two  counts. 

57.  State  v.  Gilmore,  110  Mo.  1,  19 
S.  W.  218. 

58.  Jackson  v.  State,  76  Ga.  551. 
Forms. — Thus,     the     indictment    may 

charge,  for  example,  that  the  defend- 
ant "on  the  15th  day  of  August,  1900, 
and  on  divers  dates  and  days 
from  thence  continuously  to  the  10th 
day  of  January,  A.  D.,  1901, 
did  convert  to  his  own  use,"  etc.  State 
V.  Dix,  33  Wash.  405,  74  Pac.  570. 
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constitute  but  one  offense,  {^nd  the  state  cannot  be  required  to  elect 
to  prosecute  for  one  particular  act.^^ 

3.  Embezzlement  and  Larceny.  —  As  phases  of  the  same  transac- 
tion, embezzlement  and  larceny,  where  both  are  felonies,  may  be  joined 
in  the  same  indictment  in  separate  counts.®" 

It  has  also  been  held  that  a  count  for  embezzlement  may  be  joined 
with  a  count  for  false  pretenses.^^ 

To  charge,  however,  both  larceny  and  embezzlement  in  the  same 
count  would  be  duplicitous.®^ 

m.  THE  TRIAL.  —  A.  Demurrer  or  Motion  To  Quash.  —  For- 
mal defects,  apparent  upon  the  face  of  the  indictment,  should  be  taken 
advantage  of  by  demurrer,  or  motion  to  quash  before  the  jury  is  sworn, 
and  not  by  arrest  of  judgment.®^ 

B.  The  Jury.  —  Where  embezzlement  is  a  felony,  it  is  triable  by 
a  jury  of  twelve,  and  a  jury  of  five  under  a  statute  providing  for  the 
trial  of  misdemeanors  is  without  jurisdiction.®* 

C.  Special  Counsel.  —  It  is  within  the  discretion  of  the  court  to 
permit,  at  the  request  of  the  prosecuting  officer,  a  private  attorney, 
employed  by  the  owner  of  the  property  embezzled,  to  appear  and 
prosecute  the  accused.''^ 

D.  Continuances.  —  A  continuance  will  not  be  granted,  in  a 
prosecution  for  embezzlement,  based  on  the  absence  of  a  witness,  unless 
the  application  for  the  continuance  shows  the  evidence  to  be  material.®" 

E.  Conduct  of  Counsel.  —  In  the  conduct  of  the  trial,  the  prosecut- 
ing attorney  must  confine  himself  to  legitimate  argument,"  and  should 
refrain  from  commenting  upon  the  failure  of  the  accused  to  testify.®* 

Objections,  however,  to  improper  statements  of  counsel  must  be 
made  at  the  time,  or,  at  least",  before  the  verdict.®^ 

F.  Proof. 1.  In  General.  —  The  proof  must  be  in  substantial  ac- 
cord with  the  accusation,^"  but  it  is  not  necessary  to  prove  the  con- 


59.  Willis  p.  state,  134  Ala.  429,  33 
So.  226;  Carl  v.  State,  125  Ala.  89,  28 
So.  505;  Brown  V.  State,  18  Ohio  St. 
496,  513. 

60.  Ind.— Griffith  v.  State,  36  Ind. 
406.  Mo.— State  v.  Porter,  26  Mo.  201. 
N.  y.— Coates  v.  People,  4  Park.  Crim. 
662.  Tex.— Golden  v.  State,  22  Tex. 
App.  1,  2  S.  W.  531.  Eng.— Rex  v. 
Johnson,  3  M.  &  S.  539,  105  Eng.  Ee- 
print    712. 

61.  State  V.  Lincoln,  49  N.  H.  464. 

62.  State  f.  Gilmore,  110  Mo.  1,  19 
S.   W.    218,    220. 

63.  Com.  V.  Barge,  11  Pa.  Super. 
164. 

Irregularities  of  Grand  Jury. — An  in- 
dictment will  not  be  quashed  for  mere 
irregularities  of  the  grand  jury.  Peo- 
ple V.  Hatch,  13  Cal.  App.  521,  109 
Pac.   1097. 


Indorsing  Names  of  Witnesses. — In 
some  jurisdictions,  an  indictment  or  in- 
formation is  quashable  if  the  names  of 
the  witnesses  are  not  indorsed  thereon. 
State  V.  Martin,  230  Mo.  680,  132  S.  W. 
595 

64.  State  v.  Evans,  122  La.  273,  47 
So.  603. 

65.  State  v.  Eue,  72  Minn.  296,  75 
N.  W.  235. 

66.  Dancy  v.  State,  41  Tex.  Crim. 
293.  53  S.  W.   635. 

67.  See  People  v.  Sanders,  139  Mieh. 
442,  102  N.  W.  959. 

68.  See  Dimmick  v.  United  States, 
121  Fed.  638,  57  C.  C.  A.  664;  State 
V.   Griswold,   73   Conn.  95,   46   Atl.   829. 

69.  Eichberger  v.  State,  90  Miss. 
806,  44  So.  772. 

70.  State  v.  Mispagel,  207  Mo.  557, 
106  S.  W.  513,  517. 
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version  of  the  whole  amount  alleged,  since  the  proof  of  any  part  of 
the  amount  is  sufficient  to  support  a  conviction.^^ 

Likewise,  where  different  articles  are  alleged  to  have  been  embezzled, 
proof  of  the  conversion  of  any  of  the  articles  described  is  sufficient.^^ 

On  the  other  hand,  upon  the  charge  of  embezzling  a  specified  sum, 
proof  of  embezzling,  at  different  times,  various  sums  aggregating  the 
sum  specified,  supports  the  indictment.'^ 

The  proof,  however,  must  be  confined  to  the  issue.''* 

2*.  What  Must  be  Proved.  —  The  fact  of  the  fiduciary  relation  must 
be  established,^'  and  it  is  necessary  to  prove  that  the  property  was 
entrusted  to  the  defendant  in  some  fiduciary  relation.'^'^ 

The  fraudulent  conversion  must  also  be  proved.^'' 

The  intent  to  defraud  must  also  be  proved  in  some  jurisdictions.'^'' 


Venue. — Held  fatal  not  to  prove  coun- 
ty where  the  crime  was  committed. 
Thornell  V.  People,  11  Colo.  305,  17 
Pac.  904. 

71.  Ala.— Walker  v.  State,  117  Ala. 
42,  23  So.  149.  111.— Weimer  v.  People, 
186  111.  503,  58  N.  E.  378.  Neb.— Bart- 
ley  V.  State,  55  Neb.  294,  75  N.  W. 
832.  R.  I.— State  v.  Hunt,  25  E.  I.  75, 
54  Atl.  937.  Va. — See  Robinson  v. 
Com.,  104  Va.  888,  52  S.  E.  690.  Wash. 
State  T.  Lewis,  31  Wash.  75,  71  Pac. 
778.  W.  Va.— State  v.  Moyer,  58  W. 
Va.  146,  52  S.  E.  30.  Wis.— Secor  v. 
State,  118  Wis.  621,  95  N.  W.  942. 

72.  State  v.  Sienkiewiez,  4  Penne. 
(Del.)   59,  55  Atl.  346. 

73.  State'  V.  Wise,  186  Mo.  42,  84 
S.  W.  954. 

74.  The  embezzlement  of  particular 
personal  property  and  the  embezzlement 
of  the  proceeds  of  the  sale  or  transfer 
thereof,  are  distinct  offenses.  On  an 
indictment  for  one,  proof  is  not  ad- 
missible of  the  other.  State  v.  Schlib, 
159  Mo.  130,  60  S.  W.  82;  State  v. 
Crosswhite,  130  Mo.  358,  32  S.  W.  991, 
51  Am.  St.  Eep.  571.  And  see  Czer- 
necki  v.  State,  47  Tex.  Orim.  610,  85 
S.  W.  796. 

To  Prove  Intent,  System. — The  proof, 
however,  is  not  always  confined  to 
proof  of  one  offense.  For  the  purpose 
of  proving  intent,  system,  or  knowl- 
edge, it  is  often  proper  to  prove  of- 
fenses other  than  the  substantive  of- 
fense upon  which  the  indictment  is  laid. 
People  V.  Gray,  66  Cal.  271,  5  Pac.  240; 
People  V.  Hatch,  13  Cal.  App.  521,  109 
Pac.  1097;  Edelboff  v.  State,  5  Wyo. 
19,  36  Pac.  627. 

75.  The  fiduciary  relation  must  be 
proved,   and   a   prosecution   for   embez- 
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zlement  charging  one  as  the  agent  of 
another  must  fall  if  the  evidence  fails 
to  show  that  defendant  was  an  agent 
at  the  time  of  the  alleged  conversion. 
State  V.  Wine,  7  N.  D.  18,  72  N.  W. 
905. 

76.  Simpson  v.  People,  47  Colo.  612, 
108  Pac.   169. 

77.  While  the  elements  of  the  of- 
fense are  clear,  it  is  sometimes  difficult 
to  determine  just  what  evidence  is 
necessary  to  estaljlish  the  fact  of  em- 
bezzlement. There  must,  at  least,  be 
some  act  indicating  an  intent  to  segre- 
gate the  property  from  that  held  by 
the  defendant  as  agent,  and  hold  it 
himself,  or  deprive  the  owner  of  the 
same,  or  to  convert  it  to  his  own  use. 
Knight  V.  State,  152  Ala.  56,  44  So. 
585;  Eeeves  v.  State,  95  Ala.  31,  11 
So.  158,  162. 

Time  of  Conversion. — An  indictment 
charging  embezzlement  by  a  constable 
is  not  supported  by  evidence  leaving 
it  uncertain  whether  the  conversion  was 
made  by  the  accused  when  constable, 
or  previous  to  his  appointment.  State 
V.  Mahan,  138  Mo.  112,  39  S.  W.  465. 

78.  Intent  Inferred. — The  criminal 
intent  in  embezzlement  will  be  inferred 
from  proof  of  the  act  of  one  occupy- 
ing a  fiduciary  relation  in  intention- 
ally and  unlawfully  converting  to  his 
own  use  the  property  entrusted  to  him. 
State  V.  Lentz,  184  Mo.  223,  83  S.  W. 
970.  State  v.  McDonald,  133  N.  C.  680, 
45  S.  E.  582.  See  also  State  v.  Moyer, 
58  W.  Va.  146,  52  S.  E.  30. 

Direct  or  Circumstantial  Evidence. 
The  intent  to  defraud  may  be  shown 
either  by  direct  evidence,  or  by  evi- 
dence of  facts  and  circumstances  from 
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Specific  Fraud —  Where,  moreover,  a  specific  act  of  fraud  is  charged, 
the  accused  must  be  proved  guilty  of  the  specific  frauds* 

The  property  embezzled  must  be  proved  as  charged,^**  and  a  charge 
of  the  embezzlement  of  money  is  not  sustained  by  proof  of  the  embezzle- 
ment of  a  check,  draft,  bond,  or  other  property.^^ 

Ownership  must  be  proved  as  alleged,  and  an  allegation  of  ownership 
by  a  married  woman  is  not  supported  by  proof  of  joint  ownership  by 
herself  and  husband.*-  An  allegation  of  ownership  in  a  corporation 
is  sustained,  however,  by  proof  of  a  de  facto  corporation.^^  And  where 
a  person  is  designated  as  owner,  it  is  no  variance  that  the  proof  shows 
that  he  held  the  property  as  a  trustee  for  others.** 

G.     Election.  —  Where  the  offense  charged  is  a  continuous  one, 


•which  it  may  be  reasonably  inferred. 
State  V.  Lyons  (Del.),  80  Atl.  976. 

Beyond  a  Reasonable  Doubt. — The 
burden  is  upon  the  state  to  prove  the 
criminal  intent  beyond  a  reasonable 
doubt.  State  v.  Summers,  141  N.  C. 
841.   53   S.   E.   856. 

Intending  To  Restore. — It  is  embez- 
zlement although  the  one  converting  the 
property  in  violation  of  his  trust  in- 
tended, at  the  time,  to  restore  it.  Orr 
V.  State,  6  Ga.  App.  628,  65  S.  E.  582. 

79.  Com.  V.  Wyman,  8  Mete.  (Mass.) 
247. 

80.  Ala.— Knight  V.  State,  147  Ala. 
104,  41  So.  911.  Cal.— People  v.  Mes- 
eros,  16  Cal.  App.  277,  116  Pae.  679. 
Conn. — State  t:  Hanley,  70  Conn.  265, 
39  Atl.  148.  Ga.— Watson  v.  State,  64 
Ga.  61;  Chaffin  v.  State,  5  Ga.  App. 
368,  63  S.  E.  230.  Mo.— State  v.  Mis- 
pagel,  207  Mo.  557,  106  S.  W.  513. 
Wash.— State  v.  Hoshor,  26  "Wash.  643, 
67  Pac.  386. 

81.  People  V.  Meseros,  16  Cal.  App. 
277,  116  Pac.  679;  State  v.  Mispagel, 
207  Mo.  557,  106  S.  W.  513.  Compare 
State  V.  Martin,  230  Mo.  680,  132  S.  W. 
595,  601. 

Proceeds  of  Check. — However,  evi- 
dence of  the  conversion  of  money  re- 
ceived in  payment  of  a  check  intrusted 
to  one  to  collect,  is  an  embezzlement 
of  money.  Leach  v.  State,  46  Tex.  Crim. 
507,  81  S.  W.  733;  State  v.  Hoshor, 
26  Wash.  643,  67  Pac.  386.  Likewise, 
evidence  of  the  depositing  of  public 
funds  in  a  bank,  and  the  conversion 
thereof  by  drawing  cheeks  on  such  de- 
posit, will  support  a  charge  of  em- 
bezzling money.  Territory  v.  Hale,  13 
N.  M.  181,  81  Pac.  583.  And  see  Eich- 
berger  v.  State,  90  Miss.  806,  44  So. 
772. 


Money. — Conversion  of  Note. — Where 
a  guardian  was  indicted  for  embezzling 
the  money  of  his  ward,  proof  that  he 
invested  the  money,  receiving  a  note 
therefor,  which  note  was  converted  by 
him,  was  held  no  variance.  State  v. 
Disbrow,  130  Iowa  19,  106  N.  W.  263. 

Connecticut. — In  this  state  it  is  held 
that  an  indictment  for  embezzling 
"money"  is  not  sustained  by  proof  of 
the  unlawful  assignment  of  an  order 
due  to  another,  although  the  assignee 
collected  the  money  upon  the  order. 
State  V.  Hanley,  70'  Conn.  265,  39  Atl. 
148. 

Illinois. — On  an  indictment  of  a  coun- 
ty treasurer  for  embezzling  "money," 
it  is  held  errer  to  admit  evidence 
showing  the  embezzlement  of  county 
orders.     Goodhue  v.  People,  94  111.  37. 

82.  Eauguth  v.  People,  186  111.  93, 
57  N.  E.  832. 

83.  Kossakowski  v.  People,  177  111. 
563,  53  N.  E.  115;  Higbee  v.  State,  74 
Neb.  331,  104  N.  W.  748. 

Parol  Evidence.— Sufficient  evidence 
of  the  incorporation  is  essential,  al- 
though this  may  be  shown  by  parol  evi- 
dence, and  general  reputation  that  the 
concern  is  a  corporation  de  facto,  doing 
business  as  such  is  sufficient.  Morse 
V.  Com.,  33  Ky.  L.  Eep.  831,  111  S. 
W.   714. 

84.  Leach  v.  State,  46  Tex.  Crim. 
507,  81  S.  W.  733  (case  of  a  guardian). 

Official  Title. — Where  the  defendant 
is  described  in  the  information  as 
"treasurer,"  but  the  evidence  shows 
that  his  full  official  title  is  "secretary- 
treasurer,"  this  is  not  a  material  vari- 
ance. State  V.  Martin,  230  Mo.  680,  132 
S.  W.  595. 
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conversions  being  committed  on  different  days  from  time  to  time,  the 
state  cannot  be  compelled  to  elect  on  which  item  it  will  depend.^^ 

Likewise,  where  two  counts  in  an  information  for  embezzlement 
involve  the  same  facts  and  call  for  the  same  evidence  to  support  them, 
the  court  need  not  require  the  state  to  elect  upon  which  count  it  will 
proceed,^'  and  upon  a  joinder  of  larceny  and  embezzlement,  if  only 
one  offense  is  intended,  no  election  can  be  required." 

H.  Evidence.  —  1.  In  General.  —  The  consideration  of  the  ques- 
tions of  evidence  is  not  included  within  the  scope  of  this  article.  The 
practitioner  is  referred  to  the  "Encyclopaedia  of  Evidence,"  where 
these  questions  are  fully  discussed.  It  is  pertinent,  however,  to  say, 
in  this  place,  that  the  offense  of  embezzlement  is  invested  with  no 
such  favor  or  peculiarities  under  the  law  as  to  necessitate  its  proof 
by  express  and  positive  testimony.  In  prosecutions  for  this  offense 
it  is  only  necessary  that  the  evidence  should  satisfy  the  minds  of  the 
jury  beyond  a  reasonable  doubt  that  the  defendant  is  guilty  of  the 
act  charged.  This  may  be  shown  in  any  of  the  modes  designated  in 
the  general  law  of  evidence.^^ 

In  case  of  an  embezzlement,  committed  by  a  series  of  connected 
transactions  from  day  to  day,  a  charge  of  embezzlement  on  a  single 
day  will  cover  and  admit  evidence  of  the  whole.®^ 

The  fraudulent  appropriation  is  to  be  inferred  from  facts,  and 
flight,  insolvency,  concealment  or  evasion  form  strong  circumstantial 
proofs  of  guilt.^° 

Declarations  by  the  accused,  when  they  amount  to  admissions  against 
his  interest,  are  admissible.''^ 

2.  Objections  to  Evidence.  —  An  objection,  in  a  trial  for  embezzle- 
ment, to  certain  offered  evidence  that  it  is  an  attempt  to  prove  another 
and  a  different  offense  is  not  equivalent  to  an  objection  that  it  does  not 
tend  to  show  system  or  intent.^^ 


85.  Willis  V.  State,  134  Ala.  429,  33 
So.  226;  Young  v.  State,  26  Ohio  C.  C. 
747.  And  see  State  v.  Wissing,  187  Mo. 
96,  85  S.  W.  557. 

California. — Upon  the  proof  of  two  or 
more  several  substantive  oflfenses,  either 
one  of  which  would  support  a  verdict 
of  guilty  under  the  indictment  charg- 
ing one  offense,  the  state  should  elect 
as  to  which  offense  it  will  rely  upon 
for  a  conviction.  People  v.  Hatch,  13 
Cal.  App.  521,  109  Pac.  1097. 

86.  Higbee  v.  State,  74  Neb.  331, 
104  N.  W.  748. 

87.  Ga. — See  Jackson  v.  State,  76 
Ga.  551.  Mo. — State  v.  Porter,  26  Mo. 
201.  Nev.— State  v.  Malim,  14  Nev. 
288.  Ohio.— Gravatt  v.  State,  25  Ohio 
St.  162. 

88.  Leonard  v.  State,  7  Tex.  App. 
417,  447. 
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89.  Gravatt  v.  State,  25  Ohio  St. 
162;  Brown  v.  State,  18  Ohio  St.  496, 
513;  Edelhoff  v.  State,  5  Wyo.  19,  36 
Pac.  627.  And  see  I  Bish.  Cr,  Proc. 
§397;  II  Whart.  Cr.  Law.  §1817. 

90.  Cal. — See  People  v.  Walker,  142 
Cal.  90,  75  Pac.  658.  Ga. — Govatos  v. 
State,  116  Ga.  592,  42  S.  E.  708,  evi- 
dence that  defendant  was  in  debt.  Tenn. 
State  V.  Leonard,  6  Coldw.  307.  Tex. 
Leonard  v.  State,  7  Tex.  App.  417,  447. 
W.  Va.— State  v.  Moyer,  58  W.  Va.  146, 
52  S.  E.  30.  Eng.— Kex  v.  Williams,  7 
C.  &  P.  338. 

91.  Eichberger  f.  State,  90  Miss. 
806,  44  So.  772.  And  see  People  v.  Hen- 
nessey, 15  Wend.  (N.  Y.)  147,  as  to 
evidence  of  confession. 

92.  Schweir  v.  State,  50  Tex.  Crim. 
119,  94  S.  W.  1049. 
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1.  Questions  of  Law  and  Fact.  —  Questions  of  law  and  fact  pre- 
sent no  peculiar  phases  in  the  law  of  embezzlement.  The  same  prin- 
ciples govern  here  as  elsewhere.  For  example,  whether  or  not  a  written 
contract  established  the  relation  of  principal  and  agent  is  a  question 
of  law.^^  But  such  questions  as  the  fraudulent  intent  of  the  accused  ;"* 
whether,  upon  evidence  relative  thereto  being  submitted,  defendant  fled 
to  escape  arrest;®^  and  where,  under  statutes  excepting  persons  under 
a  certain  age  from  the  crime  of  embezzlement,  the  age  of  the  accused, 
if  put  in  defense,  are  questions  for  the  jury.®'' 

J.  Instructions.  —  1.  In  General.  —  In  cases  of  embezzlement,  as 
in  other  trials,  instructions  should  be  neither  argumentative  nor  ab- 
stract,"^ and  instructions  that  single  out  and  emphasize  certain  phases 
of  the  evidence,  to  the  exclusion  of  other  evidence  on  the  same  point, 
are  properly  refused.®® 

2.  Concerning  the  Statute.  —  The  court  may  inform  the  jury  upon 
what  section  of  the  statute  the  prosecution  is  based,  but  it  is  not  neces- 
sary to  read  to  the  jury  all  the  sections  relating  to  the  offense,  and 
submit  to  it  the  question  of  what  section  covers  the  case.®®  Moreover, 
the  statutory  terms  "embezzle,"  convert  to  his  own  use,"  "fraudu- 
lently misapply"  are  held  to  be  employed  in  their  ordinary  significa- 
tion, and  do  not  require  any  explanation  in  any  technical  sense.^ 

3.  Defining  the  Ofifense.  —  While  it  is  true  that  instructions  will 
be  construed  together,  and  the  charge  considered  as  a  whole,  yet  where 
an  instruction  attempts  to  cover  the  whole  case  and  to  define  the 
offense,  but  omits  an  essential  element,  it  is  not  cured  by  another  in- 
struction which  may  contain  it.^ 

4.  The  Property  Embezzled.  —  An  instruction  to  the  effect  that  if 
any  part  of  the  sum  of  money  charged  in  the  indictment  was  fraudu- 
lently converted  by  the  defendant  he  would  be  guilty  is  correct,^  but 
the  evidence  not  being  clear  that  the  amount  embezzled  was  sufficient 
to  constitute  felonious  embezzlement,  the  court  may  submit  in  its 
charge  the  issue  of  petty  embezzlement.^ 

5.  The  Fraudulent  Intent.  —  In  some  jurisdictions  the  jury  should 
be  charged  that  a  fraudulent  intent  is  an  essential  element  of  the  crime 
of  embezzlement.^    In  any  case,  if  there  be  evidence  that  the  defendant 


93.  State  v.  Brown,  171  Mo.  477,  71 
S.  W.  1031. 

94.  Eggleston  v.  State,  129  Ala.  80, 
30  So.  582,  87  Am.  St.  Eep.  17;  Walker 
V.  State,  117  Ala.  42,  23  So.  149;  Peo- 
ple V.  Comstock,  115  Mich.  305,  73 
S.  W.  245;  People  v.  Hawkins,  106 
Mich.  479,  64  N.  W.  736. 

95.  People  v.  Hemple,  4  Cal.  App. 
120,  87  Pac.  227. 

96.  See  State  v.  Gebhardt,  219  Mo. 
708,  119  S.  W.  350;  also  State  v.  Cun- 
ningham, 154  Mo.  161,  55  S.  W.  282. 

97.  See  Willis  v.  State,  134  Ala.  429, 
33  So.  226.  And  see  Hubbard  V.  State 
(Ala.  App.),  57  So.  1012. 


98.  Wilson  v.  State,  47  Fla.  118,  36 
So.  580. 

99.  Dean  v.  State,  147  Ind.  215,  46 
N.  E.  528. 

1.  Bridgers  v.  State,  8  Tex.  App. 
145.  See  State  v.  Brooks,  85  Iowa  366, 
52  N.  W.  240. 

2.  State  V.  Lentz,  184  Mo.  223,  83 
S.  W.  970;  Higbee  v.  State,  74  Neb. 
331,  104  N.   W.   748. 

3.  State  V.  Moyer,  58  W.  Va.  146, 
52  S.  E.  30. 

4.  Loving  V.  State,  44  Tex.  Crim. 
373,  71  S.  W.  277. 

5.  Mo.— State  v.  Kigali,  169  Mo.  659, 
70  S.  W.  150.     Neb.— Higbee  v.  State, 
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acted  under  a  hona  fide  claim  of  right,  the  question  of  his  honest  belief 
of  right  should  be  submitted  to  the  jury." 

6.  Accomplice  Testimony.  —  Where  there  is  evidence  tending  to 
connect  a  witness  with  the  offense,  the  jury  should  be  instructed  with 
regard  to  the  law  of  accomplice  testimony.'^ 

7.  Motive.  —  Motive  being  immaterial,  it  is  not  error  to  instruct 
the  jury  to  disregard  its  consideration  if  they  find  that  defendant 
committed  the  embezzlement.^ 

8.  Reasonable  Doubt.  —  Where  the  evidence  of  defendant 's  guilt 
is  clear,  a  conviction  will  not  be  set  aside  for  error  in  an  instruction 
defining  "reasonable  doubt. "^ 

9.  Insanity.  —  Wliere  there  is  any  evidence  tending  to  support  a 
defense  of  insanity,  an  instruction  relative  to  insanity  is  proper.^" 

10.  Statute  of  Limitations.  —  Where  different  items  of  conversion 
are  charged,  and  it  is  claimed  by  the  accused  that  the  evidence  shows 
some  to  be  barred  by  the  statute  of  limitations,  the  court  should  in- 
struct the  jury  to  disregard  all  items  they  should  find  to  be  so  barred.^^ 

K.  The  Verdict.  —  1.  In  General.  —  If  any  count  in  the  indict- 
ment supports  the  verdict,  it  will  stand  although  the  other  counts 
may  be  insufficient,^^  and  where  an  indictment  for  embezzlement  con- 


74  Neb.  331,  104  N.  W.  748.  N.  J. 
State  V.  Temple,  63  N.  J.  L.  375,  43 
Atl.  697.  N.  C— State  v.  Dunn,  138  N. 
C.   672,   50   S.   E.   772. 

California. — Embezzlement  is  a  stat- 
utory offense,  and  it  is  not  necessary 
for  the  court,  in  its  instructions,  to  go 
beyond  the  statute,  and  tell  the  jury 
that  the  appropriation  or  conversion 
must  be  made  with  intent  to  steal  the 
money.  People  v.  Cobler,  108  Cal.  538, 
41  Pac.  401,  instructions  held  sufficient. 

Alabama. — A  request  to  charge  that 
the  defendant  must  be  acquitted  unless 
he  "willfully  and  intentionally"  con- 
verted the  property,  is  properly  refused, 
since  the  use  of  the  words  "willfully" 
and  "intentionally"  in  the  same  phrase 
is  misleading.  Willis  V.  State,  134  Ala. 
429,   33   So.   226. 

6.  Wadley  v.  Com.,  98  Va.  803,  35 
S.  E.  452. 

No  Evidence. — Where,  however,  there 
is  no  evidence  to  show  a  foundation 
for  the  instruction,  a  request  to  charge 
that  if  the  accused  honestly  believed 
he  had  a  right  to  use  the  money,  and 
did  so  use  it  in  good  faith  he  would 
not  be  guilty,  is  properlv  refused.  Eat- 
man  v.   State,   48   Fla.   21.   37   So.  576. 

7.  Brace  v.  State,  43  Tex.  Crim.  48, 
62  S.  W.  1067. 

A   mere    suspicion,    however,    that    a 
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witness  was  an  accomplice  in  the  em- 
bezzlement, no  evidence  being  shown, 
does  not  warrant  an  instruction  relat- 
ing to  the  testimony  of  accomplices. 
People  V.  Ward,  134  Cal.  301,  66  Pac. 
372. 

Credibility  of  Witnesses. — The  in- 
structions, such  as  are  commonly  given 
in  criminal  cases,  when  applicable  to 
the  facts  in  evidence,  that  the  jury 
determine  the  credibility,  weight,  and 
value  to  be  given  the  testimony  of  any 
witness  may  take  into  consideration  the 
character  of  the  witness,  and  that  the 
testimony  of  the  defendant  should  be 
weighed  by  them  by  the  same  rules 
that  govern  the  testimony  of  other  wit- 
nesses, are  proper.  State  v.  Martin,  230 
Mo.  680,  132  S.  W.  595. 

8.  State  V.  Allen,  21  S.  D.  121,  110 
N.  W.  92. 

9.  Edelhoff  v.  State,  5  Wyo.  19,  36 
Pac.  627. 

10.  People  V.  Findley,  132  Cal.  301, 
64  Pac.  472.  See  State  v.  Berry,  179 
Mo.  377,  78  S.  W.  611;  Ford  v.  State, 
46  Neb.  390,  64  N.  W.  1082. 

11.  Busby  V.  State,  51  Tex.  Crim. 
289,  103  S.  W.  638. 

12.  Claassen  v.  United  States,  142 
U.  S.  140,  12  Sup.  Ct.  169,  35  L.  ed. 
966. 
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tains  several  counts,  the  proof  of  either  involving  proox  or  all,  a  gen- 
eral verdict  of  guilty,  without  specifying  any  count,  is  sufficient.^^ 

If  a  special  verdict  is  returned,  it  must  affirm  every  material  element 
of  the  offense.^* 

2.  Counts  for  Larceny  and  Embezzlement.  —  "Where  there  are 
counts  for  both  larceny  and  embezzlement,  a  verdict  of  guilty  must 
show  on  what  count,  or  counts,  the  accused  is  convicted, ^^  yet,  it  is 
held,  in  such  a  case,  that  a  verdict  of  "guilty  of  embezzlement"  is 
equivalent  to  an  acquittal  on  the  larceny  counts.^^ 

3.  Value  of  Property.  —  The  statute  may  make  it  necessary  that 
the  jury,  upon  conviction,  shall  ascertain  and  declare  in  their  verdict 
the  amount  of  property  embezzled,^^  since  in  order  to  fix  the  punish- 
ment the  verdict  may  be  required  to  show  whether  or  not  the  property 
embezzled  exceeds  a  certain  amount.^* 


13.  State  V.  Noland,  111  Mo.  473,  19 
S.  W.   715. 

One  Offense. — Where  the  indictment 
or  information  charges  but  one  offense, 
a  general  verdict  is  sufficient.  State  V. 
Martin,  230  Mo.  680,  132  S.  W.  595. 

Forms  of  Verdicts. — See  State  v.  New, 
22  Minn.  76  (held  good);  State  v.  Mar- 
tin, 230  Mo.  680,  132  S.  W.  595  (held 
sufficient);  State  v.  Jones,  114  Mo.  App. 
343.  89  S.  W.  366  (held  bad). 

Mistakes  in  Spelling. — Where  the 
meaning  of  the  verdict  is  clear,  gram- 
matical errors  or  mistakes  in  spelling 
will  not  render  the  verdict  invalid. 
State  V.  Martin,  230'  Mo.  680,  132  S.  W. 
595. 

Different  Counts  and  Different  Of- 
fenses.— Where  under  the  federal  stat- 
ute (U.  S.  Eev.  St.  §5492),  one  is  in- 
dieted  for  embezzlement  and  also,  in 
different  counts,  for  failure  to  deposit 
government  funds  in  his  hands,  a  ver- 
dict of  guilty  on  the  latter  counts  only- 
does  not  operate  as  an  acquittal  on  the 
alleged  ground  that  he  was  charged 
with  embezzling  these  same  funds,  since 
the  second  offense  may  be  complete 
without  any  actual  embezzlement  of 
money.  Dimmick  v.  United  States,  121 
Fed.  638,  57  C.  C.  A.  664. 

14.  Huffman  v.  State,  89  Ala.  33,  8 
So.  28.  See  State  v.  Jones,  114  Mo. 
App.  343,  89  S.  W.  366. 

15.  State  V.  Cornwall,  88  Mo.  App. 
190;  Tandy  v.  State,  94  Wis.  498,  69 
N.  W.  160. 

General  Verdict  Not  Sufficient. — On 
conviction  under  an  indictment  for  lar- 
ceny, if  the  evidence  proves  the  de- 
fendant guilty  of  embezzlement,  the 
verdict   should  be   guilty   of   embezzle- 


ment and  not  guilty  of  larceny.  A 
general  verdict  of  guilty  would  not  be 
sufficient.     State  v.  Cornwall,  supra. 

16.  Guenther  v.  State,  24  N.  Y.  100. 

17.  Consult  the  statutes.  For  ex- 
ample, the  Kansas  statute  (§6819,  Gen. 
St.  1909)  so  provides.  This  same  stat- 
ute further  provides,  however,  that  the 
failure  of  the  jury  to  do  so  shall  in 
nowise  affect  the  validity  of  their  ver- 
dict. 

Form. — See  State  v.  New,  22  Minn. 
76.  See  also  form  held  insufficient  in 
State  V.  Jones,  114  Mo.  App.  343,  89 
S.  W.  366. 

18.  Thalheim  v.  State,  38  Fla.  169, 
20  So.  938;  State  v.  Carmean,  126  Iowa 
291,  102  N.  W.  97,  106  Am.  St.  Eep. 
352. 

Public  Officers. — Florida. — It  is  not 
necessary  to  state,  in  a  verdict  of  guil- 
ty, the  amount  embezzled  in  a  prosecu- 
tion of  a  public  officer,  since  the  pun- 
ishment does  not  depend  upon  the 
amount.  Sims  v.  State,  54  Fla.  100,  44 
So.  737. 

Value  of  Money. — A  verdict  iBnding 
the  accused  guilty  of  embezzling  a  cer- 
tain sum  of  money,  need  not  specify 
the  value  of  the  money.  The  courts 
will  take  judicial  notice  that  current 
money  circulates  at  its  par  value.  State 
V.  Eastman,  62  Kan.  353,  63  Pac.  597; 
Bartley  v.  State,  53  Neb.  310,  73  N.  W. 
744. 

"Grand  Embezzlement. "^Where  the 
court  charged  the  jury  that  if  they 
found  the  defendant  guilty  of  embezzle- 
ment of  over  twenty  dollars,  they 
should  find  him  guilty  of  "grand  em- 
bezzlement," a  verdict  to  that  effect 
was  held  good,  although  the  statute  did 

Vol.  VIII 


250 


EMBEZZLEMENT 


In  order  to  assist  the  jury,  account  books,  admitted  as  evidence,  may 
be  sent  out  with  the  jury  upon  their  retirement  to  make  up  their 
verdict.^^ 

IV.  NEW  TRIAL A  motion  for  a  new  trial  must  clearly  show 

what  tiie  alleged  error  is,  and  the  court  is  not  bound  to  help  it  out  by 
any  favorable  construction.-" 

A  motion  for  a  new  trial  for  misconduct  of  the  jury  must  be  sup- 
ported by  something  more  than  defendant's  affidavits  on  information 
and  belief;-^  neither  can  such  alleged  misconduct  be  proved  by  mere 
hearsay  statements  of  the  jurors.^^  Moreover,  a  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence,  unless  it  is  prob- 
able that  such  evidence  would  produce  a  different  result.^^ 

In  absence  of  statute  or  rule  of  court  governing  the  time  of  filing  the 
motion,  a  motion  filed  during  the  term,  even  upon  its  last  day,  should 
be  determined  upon  its  merits.^* 

V.  ARREST  OF  JUDGMENT.  —  A  motion  in  arrest  of  judgment 
should  be  sustained  only  for  substantial  defects  in  an  indictment,  and 
not  for  matters  of  form.^^ 

VI.  THE  JUDGMENT.  —  The  judgment  entry  should  sufficiently 
show  defendant's  arraignment,^®  and  a  record  of  judgment  can  be 
corrected  or  amended,  within  the  law  governing  such  amendments, 
provided  there  is  a  sufficient  original  record.-'^ 

A  conviction  upon  a  number  of  counts,  charging  distinct  embezzle- 
ments, may  be  punished  cumulatively  on  each  and  every  such  count.^^ 

Under  the  federal  law,  the  judgment  must  conform  to  the  statute, 
and  any  variation  therefrom  avoids  the  judgment.^^ 

A  statute  defining  embezzlement,  and  providing  that  the  crime 
shall  be  punished  as  if  the  accused  had  been  convicted  of  larceny, 
refers  to  the  general  law  of  larceny,  and  not  to  special  cases.^° 


not  contain  the  phrase.  Frink  v.  State, 
56  Fla.  62,  47  So.  514. 

19.  Com.  V.   Stanley,   19   Pa.   Super. 
58. 

20.  Eichberger    v.    State,    90    Miss. 
806,  44  So.  772. 

21.  People  V.  Findley,  132  Cal.  301, 
64  Pac.  472. 

22.  People  v.  Findlev,  supra. 

23.  People    v.     Woodruff,     126     Cal. 
xviii,  58  Pac.  854. 

24.  Cowan   V.   State,   49   Tex.    Crim. 
466,  93  S.  W.  553. 

25.  Gibbs  v.  State,  41  Tex.  491. 
Judgment  Arrested  When, — Under  the 

Wisconsin  statute  limiting  the  proof  to 
acts  of  embezzlement  committed  with- 
in six  months  next  after  the  time 
stated  in  the  information,  an  informa- 
tion cannot  be  sustained  by  evidence 
of  acts  committed  before  such  date. 
Consequently,  when  no  evidence  is  pre- 
sented   of    any    acts    committed    after 
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the  date,  upon  a  verdict  of  guilty  based 
upon  evidence  of  acts  committed  before 
the  date,  the  court  cannot  properly  pro- 
ceed to  sentence  the  defendant,  but 
should  arrest  judgment,  and  discharge 
him  from  custody.  State  v.  Cornhauser, 
74  Wis.  42,  41   N.  W.   959. 

26.  Knight  v.  State,  147  Ala.  104, 
41  So.  911. 

27.  See  People  v.  Ward,  141  Cal. 
628,  75  Pac.  306. 

28.  State  v.  Cornhauser,  74  Wis.  42, 
41  N.  W.  959. 

29.  United  States  v.  Woodruff,  68 
Fed.  536. 

3D.  Wilson  v.  State,  47  Fla.  118,  36 
So.  580. 

Cruel  and  Unusual  Punishment. — In 
the  embezzlement  of  public  moneys,  a 
statute  providing  for  a  fine  equal  to 
double  the  amount  embezzled,  is  held, 
in  Nebraska,  not  unconstitutional  as 
inflicting  a  double  punishment.     Ever- 
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VII.  ERROR  AND  APPEAL.  —  A.  General  Principles  Apply. 
The  general  principles  governing  error  and  appeal  in  criminal  cases 
apply  to  embezzlement.  It  is  accordingly  held  in  embezzlement  cases 
that  presumptions  are  in  favor  of  the  regularity  of  the  proceedings 
below,  including  the  verdict,^^  and  that  objections  and  exceptions  to 
the  admission  of  evidence  must  be  made  and  saved  at  the  time  the 
testimony  is  admitted,  otherwise  they  will  be  unavailing  upon  appeal.^^ 

B.  Harmless  Error.  —  If  the  alleged  error  is  not  prejudicial,  then 
it  will  not  entitle  the  appellant  to  reversal  of  the  judgment.^^  Thus, 
the  defendant  cannot,  upon  appeal,  predicate  error  upon  the  admission 
of  testimony  favorable  to  him  f*  or  upon  the  admission  of  incompetent 
evidence  where  the  matter  it  tended  to  establish  was  otherwise  fully 
shown  f^  or  upon  the  exclusion  of  evidence  which  resulted  in  no  preju- 
dice to  his  cause  f'^  or  that  leading  questions  were  asked  of  the  prose- 
cuting witness,  where  no  harm  resulted  therefrom.^'' 

Likewise,  although  instructions  may  be  erroneous,  yet,  if  they  are 
without  prejudice  to  the  accused,  they  do  not  amount  to  reversible 
error.^^ 


son  V.  State,  66  Neb.  154,  92  N.  W. 
137.  See,  however,  Contra,  State  v. 
Eoss,  55  Ore.  450,  104  Pac.  596.  106 
Pac.  1022,  where  a  fine  of  $576,853.74, 
was  held  cruel  and  unusual.  In  Min- 
nesota, where  a  register  of  deeds  ap- 
propriated $52.50,  a  punishment  of  $500 
fine  and  one  year  in  the  penitentiary 
at  hard  labor,  was  held  not  cruel  and 
unusual.  State  v.  Borgstrom,  69  Minn. 
508,  72  N.  W.  799,  975. 

31.  See  State  v.  Hunt,  25  E.  I.  75, 
54  Atl.  937. 

32.  See  People  v.  Findley,  132  Cal. 
301,  64  Pac.  472;  State  v.  Pittam,  32 
Wash.  137,  72  Pac.  1042. 

Error  Must  Be  Assigned. — Assign- 
ments of  error  that  "the  court  erred 
in  overruling  defendant's  objections  to 
the  admissibility  in  the  several  in- 
stances during  the  progress  of  the  trial 
as  shown  by  the  record  of  the  tes- 
timony" are  too  general,  and  will  not 


be    considered.      Strobhar   v.   State,    55 
Fla.  167,  47  So.  4. 

33.  State  t:  Martin,  230  Mo.  680, 
132  S.  W.  595. 

34.  Eitter  v.  State,  70  Ark.  472,  69 
S.  W.  262. 

35.  See  State  v.  Knowles,  185  Mo. 
141,  83  S.  W.  1083. 

36.  Hobbs  V.  People,  183  111.  336,  55 
N.  E.   692. 

37.  Manovitch  t'.  State,  50  Tex. 
Grim.  260,  96  S.  W.  1. 

38.  State  v.  Martin,  230  Mo.  680, 
132  S.  W.  595.  And  see  State  v.  Cun- 
ningham, 154  Mo.  161,  55  S.  W.  282; 
Butler  V.  State,  46  Tex.  Grim.  287,  81 
S.  W.  743. 

Will  Support  Verdict,  When. — Where 
the  evidence  is  legally  sufficient  to 
support  the  verdict,  the  appellate  court 
will  not  disturb  the  verdict.  Strobhar 
V.  State,  55  Fla.  167,  47  So.  4. 
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II.  INDICTMENT  AND  INFORMATION,  254 
m.     VARIANCE,  255 

IV.  INSTRUCTIONS,  255 

V.  DIRECTING  VERDICT,  255 


I.  DEFINITION  AND  SCOPE  OP  ARTICLE.  —  Embracery  is  a 
form  of  maintenance^  and  has  been  judicially  defined  to  be  "any  at- 
tempt by  either  party,  or  a  stranger,  to  corrupt  or  influence  a  jury, 
or  to  incline  them  to  favor  one  side  by  gifts  or  promises,  threats  or 
persuasions,  or  by  instructing  them  in  the  cause,  or  in  any  other  way, 
except  by  opening  and  enforcing  the  evidence  by  counsel  at  the  trial, 
whether  the  jurors  give  a  verdict  or  not,  and  whether  the  verdict  be 
true  or  false. ''^ 


1.  Brown  t".  Beauchamp,  5  T.  B.  Mon. 
(Ky.)  413,  17  Am.  Dec.  81;  State  v. 
Brown,  95   N.   C.   685. 

2.  Gibbs  r.  Dewey,  5  Cow.  (N.  Y.) 
503.  So  it  was  held  to  be  slander  to 
say  of  another:  "He  handed  papers 
to  influence  or  bribe  the  jury." 

See  also  State  v.  Brown,  95  N.  C.  685, 
quoting  Hawkins'  Pleas  of  the  Crown, 
Vol.  1,  ch.  95  (§1).  Sergeant  Hawkins 
further  says  (§§2,  6):  "And  the  law 
so  far  abhors  all  corruption  of  this 
kind  that  it  prohibits  everything  which 
has  the  least  tendency  to  it,  what 
specious  pretense  soever  it  may  be  cov- 
ered with,  and  therefore  it  will  not  suf- 
fer a  mere  stranger,  so  much  as  to 
labour  a  juror  to  appear  and  act  ac- 
cording to  his  conscience.  ...  It 
seemeth  clear,  that  any  persons  who 
may  justify  any  other  act  of  mainten- 
ance, may  safely  labour  a  juror  to  ap- 
pear and  give  a  verdict  according  to 
his  conscience,  but  that  no  other  per- 
son   can   justify   intermeddling   so    far, 
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and  that  no  one  whatsoever  can  justify 
the   labouring  a  juror  not   to  appear." 

"Corruptly  influencing  or  attempting 
to  influence  a  juror  by  means  of  prom- 
ises or  assurances  of  any  pecuniary  or 
other  advantage,  or  by  means  of  any 
threat,  intimidation,  persuasion,  or  en- 
treaty, or  by  means  of  any  communica- 
tion, oral  or  written,  had  with  him 
except  in  the  regular  course  of  proceed- 
ings, in  respect  to  his  verdict  or  de- 
cision in  any  cause  or  proceeding,  are 
made  bv  law  criminal  offenses."  Mat- 
ter of  Tyler,  64  Cal.  434,  1  Pac.  884. 

Talking  to  Juror. — A  conversation 
consisting  of  remarks  made  by  witness 
to  a  juror  respecting  the  nature  of  the 
cause,  and  the  nature  and  character  of 
the  evidence  offered  on  the  trial,  or 
the  principles  on  which  the  jury  ought 
to  decide  the  case,  is  obviously  calcu- 
lated to  influence  the  juror  and  amounts 
to  embracery.  Grannis  i\  Brandon,  5 
Day  (Conn.)' 260,  5  Am.  Dec.  143. 

"The  definition  of  the  crime  of  em- 
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Scope.  —  No  attempt  is  made  in  this  article  to  treat  attempts  to  in- 
fluence the  jury  by  the  direct  offering  of  money  or  other  thing  of 
value,^  nor  the  punishment  as  a  contempt  of  court,  of  attempts  to  in- 
fluence the  verdict,  or  to  interfere  with  jurymen  in  the  performance 
of  their  duty.* 


bracery  given  in  section  75  of  the 
Penal  Code  reads  as  follows:  'A  per- 
son who  influences  or  attempts  to  in- 
fluence improperly,  a  juror  in  a  civil 
or  a  criminal  action  or  proceeding,  or 
one  drawn  or  summoned  to  attend  as 
such  juror  ...  in  respect  to  his  ver- 
dict ...  or  decision  ...  in  any 
cause  or  matter  pending,  or  about  to 
be  brought  before  him,  in  any  case, 
is  guilty  of  a  misdemeanor.'  To  sup- 
port the  charge  under  this  section,  it 
is  not  necessary  that  a  proffer  of  money 
or  other  consideration  be  tendered  to 
the  juror  improperly  approached  to  in- 
fluence his  decision.  The  unlawful  at- 
tempt is  the  gist  of  the  action,  and 
it  was  for  the  jury  to  construe  the 
intent  of  the  defendant  in  endeavoring 
to  persuade  the  juror  that  there  was 
no  merit  in  the  charge  against  (the 
party  being  tried)."  People  v.  Glen, 
64  App.  Div.  167,  71  N.  Y.  Supp.  893, 
15  N.  Y.  Crim.  547,  affirmed,  173  N.  Y. 
395,  66  N.  E.  112. 

Talking  to  the   officer  in  charge  of 
the      jury,      though      highly     improper, 
is    not    embracery   where    the    remarks 
are    not    passed    on    to    the   jury.      De- 
fendant  was   charged  with   having  ap- 
proached   said    officer   and   inquired    of 
their  opinion,  saying  he  "had  come  to 
give    them    instructions,"    and    asking 
,the    officer    to    let    him    know    if    any 
such  were   needed  and  he  would   give 
them.     The  use  of  "promises,  persua- 
sions, entreatiesi  and  the  like"  was  also 
charged  and  facts  showing  that  defend- 
ant   was    counsel    for    the    parties    and 
so  interested  in  the   case.     There   was 
nothing   to   show   that    the   officer    was 
at  all  influenced  by  these  remarks  nor 
that  the  jury  were  in  any  manner  ad- 
vised thereof.     The  court   characterizes 
this    conduct     as     being     "highly     im- 
proper" and  "foolish  and  absurd"  so 
far   as   defendant   purported   to   be   the 
bearer   of    instructions   from   the   court 
to  the   jury,   but    concludes,   "the   con- 
duct   of   the    defendant    stops    short    of 
what  is  required  to  constitute  the  cor- 
rupt and  unlawful  attempt  which  makes 


the  crime."    State  v.  Brown,  95  N.  C. 
685. 

Attempt  to  Commit. — "There  is  no 
such  crime  specifically  recognized, 
either  at  common  law  or  by  the  stat- 
utes of  this  state,  as  that  of  an  at- 
tempt to  commit  embracery.  As  the 
crime  itself  consists  of  a  mere  attempt 
to  do  an  act  or  to  accomplish  a  result, 
it  is  difficult  to  comprehend  how  there 
can  be  an  attempt  to  commit  such 
crime.  Any  attempt  or  effort  corruptly 
to  influence  a  juror,  whether  it  be  suc- 
cessful or  not,  is  i^tself  embracery." 
State  v.  Sales,  2  Nev.  268. 

England.— "Prosecutions  for  the  of- 
fense are  very  rare,  but  there  was  one 
in  1891  at  the  Central  Criminal  Court 
in  which  the  essentials  of  the  indict- 
ment were  considered  (E.  v.  Baker,  113 
Cent.  Crim.  Ct.  Sess.  Pap.  374)." 

"The  offense  is  usually  described  as 
existing  at  common  law.  It  was  first 
dealt  with  by  statute  in  1360  and  1363 
(34  Edw.  Ill,  c.  8,  and  38  Edw.  Ill,  st.  1, 
c.  12),  but  all  the  old  acts  referring 
to  it  except  those  already  mentioned 
are  repealed."  (The  exceptions  men- 
tioned are  6  Geo.  IV,  c.  50,  §61,  and 
32  Hen.  VIII,  c.  9,  §3).  Encyclopedia 
of  the  Laws  of  England,  Vol.  5,  p.  202. 
In  Rex  V.  Opie,  1  Wm.  Saund.  301, 
85  Eng.  Eeprint  419,  Hale,  C.  J.,  re- 
fused to  hear  a  motion  in  arrest  of 
judgment  on  information  for  conspir- 
acy in  the  nature  of  embracery,  defend- 
ants having  procured  themselves  to  be 
put  on  a  jury  "by  rewards  and  other 
unlawful  means  to  procure  a  verdict." 
See  also  Hussey  i\  Cooke,  Hob.  294, 
80  Eng.  Reprint  439,  where  the  rule 
is  laid  down  that  one  may  procure  a 
jury  to  appear,  "there  being  no  other 
ill  qualified  circumstance  in  it;  but 
if  either  the  party,  or  any  other  should 
solicit  any  of  the  jury  not  to  appear, 
it  was  punishable;  for  that  doth  both 
delay  justice,  and  is  a  kind  of  packing 
of  a  jury." 

3.  See  the  titles  "Bribery;"   "Jur- 
ies and  Jurors." 

4.  See  the  title  "Contempt." 
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Embracery  is  a  crime  both  at  common  law  and  by  statute,^  the  statute 
being  an  enlargement  of  the  common  law  rule,''  and  is  only  one  of  sev- 
eral remedies  for  the  same  offense.'^ 

Action  for  Penalty  Against  Embraceor. —  There  is  recognized  in  some 
jurisdictions  an  action  for  a  penalty  by  the  aggrieved  party  against 
the  person  who  tampers  with  a  juror.^ 

II.  INDICTMENT  AND  INFORMATION.  —  As  in  other  indict- 
ments there  must  be  more  than  the  mere  following  of  the  language  of 
the  statute,^  but  it  is  sufficient  to  set  out  the  words  used  without  any 
innuendo,    the    culpable    wrong    being    the    attempt    to    influence.^" 

By  a  divided  court  it  has  been  held  that  it  is  not  necessary  to  spe- 
cifically allege  knowledge,  on  the  part  of  defendant,  that  the  person 
sought  to  be  influenced  was  a  juror.^^ 

An  indictment  is  demurrable  which  shows  only  in  substance  an 
offer  to  secure  a  verdict  corruptly.^^ 


5.  Mo.— State  v.  Williams,  136  Mo. 
293,  83  S.  W.  75.  Nov.— State  v.  Sales, 
2  Nev.  268.  N.  Y.— Gibbs  v.  Dewey, 
5  Cow.  503,  citing  4  Bl.  Com.  140. 

6.  State  V.  Davis,  112  Mo.  App.  346, 
87  S.  W.  33. 

7.  One  who  attempts  to  intiuence  or 
prejudice  a  juror  in  the  discharge  of 
his  office  incurs  a  threefold  liability. 
He  may  be  summarily  punished  by  the 
court,  or  when  not  within  the  provi- 
sions of  the  statute,  by  indictment  for 
contempt  in  interfering  with  the  pro- 
cess and  obstructing  justice;  he  is  in- 
dictable under  the  statute  as  at  com- 
mon law  for  embracery,  or  he  may  be 
sued  for  damages  by  one  who  has  suf- 
fered through  his  unwarrantable  inter- 
ference. In  re  Doan  's  Case,  5  Pa.  Dist. 
211,  17  Pa.  Co.  Ct.  521. 

8.  "An  embraceor  who  procures  a 
person,  drawn  or  notified  to  attend  as  a 
trial  juror,  to  take  gain  or  profit  .  .  . 
forfeits  ten  times  the  sum,  or  ten  times 
the  value  of  that,  which  was  so  taken, 
to  the  party  aggrieved  thereby;  and  is 
also  liable  to  that  party  for  his  dam- 
ages sustained  thereby;  besides  being 
subject  to  the  punishment,  prescribed 
by  law."  New  York  Code  Civ.  Proc, 
§1194. 

England. — "Under  the  unrepealed 
provisions  of  32  Hen.  VIII,  c.  9,  §3, 
an  alternative  remedy  by  action  or  in- 
formation for  a  penalty  of  £10  is  given 
against  those  who  'embrace  any  free- 
holders or  jurors.'  "  Encyclopaedia  of 
the  Laws  of  England,  Vol.  5,  p.  202. 

9.  State  V.  Dankwardt,  107  Iowa 
704,  77  N.  W.  495. 

See     generally     the     title      "Indict- 
ment  and  Information." 
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10.  No  innuendo  is  necessary,  as  in 
an  indictment  for  libel,  for  the  culpable 
wrong  is  the  attempt  to  improperly 
influence  the  juror.  It  is  sufficient  to 
allege  what  specific  words  were  used 
in  an  attempt  to  influence  the  juror 
and  with  intent  to  improperly  influence 
his  conduct  as  such  juror.  The  words 
spoken  are  simply  the  means  used. 
State  r.  Dankwardt,  107  Iowa  704,  77 
N.  W.  495. 

Compare  Hussey  v.  Cooke,  Hob.  294, 
80  Eng.  Reprint  439,  where  it  is  said 
that  the  court  "must  know  the  very 
words  to  judge  of  their  force  and  ef- 
fect." 

11.  When  the  indictment  specifically 
states  the  words  were  spoken  to  an- 
other, "with  intent  to  improperly  in- 
fluence his  action  and  findings  as  a 
juror  in  the  case,"  it  necessarily  im- 
ports knowledge  of  the  capacity  in 
which  the  other  was  acting,  and  while 
an  indictment  cannot  be  aided  by  in- 
tendment or  construction,  yet  where 
the  means  used  to  accomplish  the  crime 
named  in  the  statute  are  fully  set  forth, 
and  the  indictment  then  follows  the 
language  of  the  statute,  it  is,  as  a 
general  rule,  held  sufficient.  "When  the 
knowledge  of  an  essential  element  of 
the  offense  is  implied  in  the  statement 
of  the  act  itself,  nothing  more  need 
be  stated  than  the  doing  of  the  thing 
prohibited.  State  V.  Dankwardt,  107 
Iowa  704,  77  N.  W.  495. 

But  see  People  v.  Glen,  64  App.  Div. 
167,  71  N.  Y.  Supp.  893,  15  N.  Y.  Crim. 
547,  affirmed,  173  N.  Y.  395,  66  N.  E. 
112. 

12.  If  considered  an  allegation  of 
an  attempt  to  commit  embracery  it  is 
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Joinder  of  Counts.  —  There  is  no  impropriety  in  joining  a  count  for 
embracery  with  one  for  attempting  to  influence  the  officer  in  charge 
of  the  jury  to  permit  defendant  to  approach  them.^^ 

III.  VARIANCE.  —  Under  the  indirect  allegation  that  defendant 
"knew  the  juror  had  been  drawn  and  summoned,"  proof  may  be  made 
that  the  juror  was  drawn,  though  the  direct  allegation  was  merely  that 
he  had  been  summoned." 

"Where  the  allegation  of  the  words  used  concluded  "and  by  the  use 
of  language  of  like  import,  the  exact  words  being  to  the  jury  un- 
known," the  prosecution  was  not  limited  strictly  to  the  words  alleged.^"* 

IV.  INSTRUCTIONS.  —  The  court  should  not  comment  upon  the 
case  in  which  the  eml)racery  was  alleged  to  have  been  practiced  in 
such  a  way  as  to  prejudice  the  minds  of  the  jury.^" 

V.  DIRECTING  VERDICT.  — As  in  other  cases  a  verdict  should 
be  directed  in  defendant's  favor  where  there  is  no  evidence  on  which 
to  sustain  a  conviction.^^ 


bad,  because  no  such  crime  exists  and 
it  cannot  be  upheld  as  sufficiently  alleg- 
ing a  solicitation  to  commit  the  crime 
of  embracery.  State  v.  Sales,  2  Nev. 
268.  To  same  effect,  see  State  v. 
Brown,  95  N.  C.  685. 

13.  State  V.  Brown,  95  N.  C.  685. 

14.  The  indictment  alleged  that  at 
the  time  of  the  commission  of  the 
crime  the  attempt  to  influence  was 
made  upon  "said  A,  W.  as  a  member 
of  the  grand  jury  theretofore  sum- 
moned," and  later  set  forth,  "he  the 
said  (defendant)  then  and  there  well 
knowing  that  the  said  A.  W.  had  been 
theretofore  drawn  and  summoned  as 
such  grand  juror  as  aforesaid,"  etc. 
W.  had  not  been  formally  "sum- 
moned," though  his  name  had  been 
drawn  and  published.  Defendant  con- 
tended that  the  indictment  did  not  aver 
that  W.  had  been  drawn,  and  as  he  had 
not  been  summoned,  there  was  a  sub- 
stantial variance.  Held  the  averment 
that  the  defendant  knew  W.  "had  been 
theretofore  drawn  and  summoned  as 
such  grand  juror  as  aforesaid,"  while 
direct  in  form,  did  not  charge  the  fact, 
and  there  was  no  variance.  People  V. 
Glen,  64  App.  Div.  167,  71  N.  Y.  Supp. 
893,  15  N.  Y.  Crim.  547,  affirmed,  173  N. 
Y.  395,  66  N.  E.  112. 

15.  The  language  shown  to  have 
been  used  by  defendant  to  the  juror 
was:  "You  are  the  only  friend  I  have 
on  the  jury,  and  I  want  you  to  look 
after  my  rights.  How  will  it  go?  I 
will  make  it  all  right.     It  will  not  be 


to  your  loss  when  we  meet  again." 
The  indictment  charged  the  requesting 
of  the  juror  "to  see  that  the  right  was 
done,  that  it  would  not  be  to  his  loss, 
and  by  the  use  of  language  of  like 
import,  the  exact  words  being  to  the 
jury  unknown."  Held  that  the  words 
proven  were  "of  like  import,"  and 
hence  there  was  no  variance.  State  v. 
Dankwardt,  107  Iowa  704,  77  N.  W. 
495. 

16.  It  is  reversible  error  for  the 
court  to  characterize  the  verdict  in  the 
suit  in  which  the  alleged  embracery 
was  practised  as  "a  shock  to  the  judi- 
cial mind."  Such  statement  tends  to 
make  the  jury  more  readily  credit  the 
commonwealth's  allegation  that  one  or 
more  of  the  jurors  had  been  corruptly 
approached.  Com.  v.  Kay,  14  Pa. 
Super.  376. 

See  generally  the  title  "Instruc- 
tions. ' ' 

17.  Mere  evidence  that  the  defend- 
ant talked  with  a  juror  about  the  case 
in  which  he  had  been  sworn,  coupled 
with  the  mere  statement  of  the  juror 
that  defendant  talked  to  him  and  that 
from  the  way  he  was  approached  he 
inferred  that  defendant  was  on  the 
side  of  the  party  then  being  tried,  and 
whom  defendant  said  "was  a  good  fel- 
low," is  not  sufficient  to  warrant  a 
verdict  of  guilty,  and  the  trial  court 
should  have  directed  a.  verdict  of  ac- 
quittal. State  v.  Davis,  112  Mo.  App. 
346,  87  S.  W.  33. 

See  generally  the  title  "Verdict." 
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I.  NATURE  OF  PROCEEDINGS.  —  The  exercise  of  the  right  of 
eminent  domain,  or  the  right  to  take  private  property  for  public  pur- 
poses upon  payment  of  compensation  to  the  owner,  gives  rise  to  two 
classes  of  legal  proceedings,  to-\^dt,  proceedings  instituted  by  the  per- 
son seeking  to  become  the  o^-ner  of  such  property,  such  person  being 
called  the  condemnor;  and  secondly,  proceedings  instituted  by  the 
person  whose  land  is  to  be  taken,  for  the  purpose  of  protecting  his 
right  to  compensation. 

Proceedings  growing  out  of  the  right  of  eminent  domain  have  been 
declared  to  be  sui  generis}  They  are  summary  in  their  nature,;  are 
in  rem,^  and  are  legal  as  distinguished  from  equitable  proceedings.* 


1.  Tegeler  v.  Schneider,  49  Colo.  P74, 
114  Pac.   288. 

2.  Moll  V.  Sanitary  Dist.,  228  111. 
633,  81   N.  E.  1147. 

3.  Sweet  v.  City  of  Boston,  186 
Mass.  79,  71  N.  E.  113;  Appleton  v. 
City  of  Newton,  178  Mass.  276,  59  N. 
E.  648;  Gasaway  v.  City  of  Seattle,  52 
Wash.  444,  100  Pae.  991.  See  also  Dis- 
trict of  Columbia  v.  Jones,  38  App.  Cas. 
(D.   C.)    560. 

4.  Union  Mut.  Life  Ins.  Co.  r.  Slee, 
123  111.  57,  13  N.  E.  222;  Clark  v. 
Drain  Comrs,,  50  Mich.  618,  16  N.  W. 


167.  See  also  Chappell  v.  United  States, 
160  U.  S.  499,  16  Sup.  Ct.  397,  40  li. 
ed.  510.  Contra,  Courser  V.  Vermont 
Cent.  E.   Co.,  25  Vt.  476. 

Common-law  procedure  used  where 
none  other  prescribed.  Board  of  Park 
Comrs.  V.  Du  Pont,  110  Ky.  743,  62  S. 
W.   891. 

Court  of  equity,  in  the  absence  of 
statute,  has  no  power  to  entertain  con- 
demnation proceedings  (Western  Union 
Tel.  Co.  V.  Ann  Arbor  E.  Co.,  178  U.  S. 
239,  20  Sup.  Ct.  867,  44  L.  ed.  1052, 
reversing  90  Fed.  379,  33  C.  C.  A.  113; 
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Several  authorities  have  declared  condemnation  proceedings  to  be 
judicial  proceedings,^  though  the  contrary  has  also  been  asserted." 

Regulated  by  Statute,  —  Condemnation  proceedings  are  controlled  by 
statutes  in  all  jurisdictions.^ 

A  strict  compliance  with  the  statutory  provisions  is  generally  re- 
quired,^^  though  in  some  cases  a  substantial  compliance  has  been  held 
to  be  sufficient.^ 


Mobile,  etc.  R.  Co.  i\  Hoye,  87  Miss. 
571,  40  So.  5),  though  assimilated  to 
equity  in  many  respects  (Johnson  City 
So.  R.  Co.  V.  South  &  W.  R.  Co.,  148 
N.   C.   59,   61   S.   E.   683). 

5.  Tracy  v.  Elizabethtown,  etc.  R. 
Co.,  78  Ky.  309;  State  ex  rel.  Applegate 
V.  Taylor,  224  Mo.  393,  123  S.  W.  892. 

6.  U.  S.  Gypsum  Co.  v.  Perkins,  150 
Mich.  668,  114  N.  W.  666. 

Not  Voluntary  Proceedings. — City  of 
San  Antonio  t\  Grandjean,  91  Tex.  430, 
41  S.  W.  477,  44  S.  W.  476,  reversing 
38  S.  W.  837. 

7.  For  the  statutory  provisions  of 
various  states,  see:  Ark. — Organ  v. 
Memphis  &  L.  R.  R.  Co.,  51  Ark.  235, 
11  S.  W.  96.  Cal.— San  Joaquin,  etc. 
Co.  V.  Stevenson,  128  Pac.  924.  Conn. 
Starr,  etc.  Assn.  v.  North  Lane,  etc. 
Assn.,  77  Conn.  83,  58  Atl.  467.  Ida- 
Potlach  Lumb.  Co.  v.  Peterson,  12  Idaho 
769,  88  Pac.  426.  111.— Springfield,  etc, 
R.  Co.  V.  Hall,  67  111.  99.  Ind.— Pitts- 
burgh, etc.  R.  Co.  V.  Town  of  Wolcott, 
162  Ind.  399,  69  N.  E.  451.  Ky.— Board 
of  Park  Comrs.  v.  Du  Pont,  110  Ky. 
743,  62  S.  W.  891.  La,— New  Orleans, 
etc,  Co.  V.  Firemen's  Assn.,  115  La. 
442,  39  So.  437.  Minn,— Johnson  v. 
Town  of  Cloutraf,  98  Minn,  281,  in« 
N,  W.  521.  Mo, — Kansas  City  v.  Marsh 
Oil  Co.,  140  Mo.  458,  41  S.  W.  943. 
N.  H, — Mitchell  v.  Union  Electric  Co., 
70  N.  H.  569,  49  Atl.  94.  N,  J.— Lehigh 
Valley  R.  Co,  v.  Inhabitants  of  Phillips- 
burg,  73  N.  J.  L.  138,  62  Atl.  194, 
N.  C, — Bost  V.  Cabarrus  County,  152 
N.  C.  531,  67  S.  E,  1066.  S,  D.— Town 
of  Dell  Rapids  v.  Irving,  7  S.  D.  310, 
64  N.  W.  149,  29  L.  R.  A.  861.  Tex. 
Dallas  County  v.  Plowman,  99  Tex.  509, 
91  S.  W.  221.  affirming  judgment,  88 
S.  W.  252.  Va.— Plecker  t:  Rhodes,  30 
Gratt.  795.  Wash, — State  v.  Superior 
Court,  87  Pac.  521.  W,  Va,— Herron  v. 
Carson,  26  W.  Va.  62. 

Repeal  of  statutes  and  the  substitu- 
tion of  new  remedies  is  allowable. 
Treacy  v.  Elizabethtown,  etc,  R,  Co., 
85  Ky.  270,  3  S.  W.  168. 
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Failure  to  provide  a  remedy  for  dam- 
ages for  condemnation  does  not  invali- 
date a  law  authorising  condemnation; 
it  may  be  provided  subsequently.  Toaa 
V.  MacFarland,  20  App.  Cas.  (D.  C.) 
176. 

Statutory  power  to  condemn  granted 
to  a  municipality  includes  power  to 
proceed  under  the  general  statutes. 
Stowe  V.  Newborn,  127  Ga.  421,  56  S. 
E,  516. 

Municipal  regulation  is  sometimes 
permitted.  Kansas  City  v.  Marsh  Oil 
Co.,  140  Mo.  458,  41   S.  W.  943. 

Statutory  Remedy  Exclusive.  —  See 
Glover  v.  Remley,  62  S.  C.  52,  39  S.  E, 
780, 

The  statutory  remedy  was  held  to 
be  cumulative  in  Chicago,  etc.  R.  Co.  v. 
Hall,  135  Ind.  91,  34  N.  E.  704,  23  L. 
R.  A.  231. 

8.  Cal. — Ventura  County  V.  Thomp- 
son, 51  Cal.  577.  Colo. — Colorado,  etc. 
Co.  V.  Four  Mile  R.  Co.,  29  Colo.  90,  66 
Pac.  902.  Ga,— Frank  v.  City  of  At- 
lanta, 72  Ga.  428,  la,— Walters  v. 
Houck,  7  Iowa  72,  Ky, — Penny  v.  Pin- 
dell,  7'  Bush  571.  La.— City  of  Jeffer- 
son t\  Delachaise,  22  La,  Ann,  26, 
Mich. — Detroit,  etc.  Assn.  v.  Ham- 
tranck  Comrs.,  34  Mich.  36.  Mo. — 
Grading  Bledsoe  Hill  v.  Bledsoe,  200 
Mo.  630,  98  S.  W.  631.  N,  J,— Durant 
T.  Jersey  City,  25  N.  J.  L.  309.  N.  Y. 
In  re  Laidlow,  137  N.  Y.  Supp.  1076; 
People  V.  Wihitney's  Point,  32  Hun  508; 
Long  Island  R.  Co.  v.  Sherwood,  69 
Misc.  383,  127  N.  Y.  Supp.  85.  W,  Va. 
See  Ford  Ridge  Baptist  Cemetery  Assn, 
V.  Read,  33  W.  Va.  262,  10  S.  E.  405. 
Wis.— Hood  V.  Finch,  8  Wis.  381. 

And  see  Hare  v.  Ft,  Smith  &  W,  R, 
Co.    (Ark.),   148   S.   W.   1038. 

So  as  to  Proceedings  by  owner, — 
White  r.  Memphis,  etc.  R.  Co.,  64  Miss. 
566,  1   So.  730. 

9.  D.  C, — Brown  r.  Maefarland,  19 
App,  Cas.  525.  Fla.— Florida,  etc.  R. 
Co.  V.  Bear,  43  Fla,  319,  31  So.  287, 
111,  —  Bowman  r.  Venice,  etc.  R,  Co., 
102  111.  472.     Ind.— Graves  v.  Town  of 
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The  practice  in  the  federal  courts  will  follow  the  state  practice  unless 
there  is  good  reason  to  the  contrary.^" 

Special  Proceedings  Under  Codes.  —  Under  the  various  codes  of  civil 
procedure,  condemnation  proceedings  are  regarded,  generally,  as 
"special  proceedings,"^^  and  not  as  ordinary  civil  actions,^-  although 
provisions  of  the  code  will  be  applied  in  so  far  as  they  are  applicable.'^ 

Proceedings  Under  Charter  or  General  Law.  —  In  many  instances,  provi- 
sion is  made  for  condemnation  proceedings  in  the  charter  of  the  cor- 
poration instituting  such  proceedings.  Such  provisions  have  been  held 
to  be  superseded  by  subsequent  general  laws  on  the  subject;"  or,  in 
rarer  instances,  the  court  has  allowed  the  corporation  an  election 
to  proceed  under  either  law  at  its  own  option.'^ 

II.  APPLICATION  BY  CONDEMNOR  FOR  ASSESSMENT  OF 
COMPENSATION.  —  A.  Jurisdiction.  —  1.  General  Rules.  —  The 
jurisdiction  of  the  various  courts  in  reference  to  condemnation  pro- 


Middletown,  137  Ind.  400,  37  N.  E.  157. 
Mich. — Toledo,  etc.  E.  Co.  v.  Munson, 
57  Mich.  42,  23  N,  W.  455.  N.  Y. 
In  re  Washington  Park  Comrs.,  52  N.  Y. 
131.  Pa.— Leiper  i\  B.  &  O.  R.  Co., 
3  Del.  Co.  Ct.  373.  W.  Va.— Charleston 
&  S.  Bridge  Co.  v.  Comstock,  36  W.  Va. 
263,  15  S.  E.  69. 

10.  "The  direction,  in  the  act  of 
congress,  that  the  practice,  pleadings, 
forms  and  modes  of  proceeding,  in  cases 
arising  under  it,  'shall  conform  as  near 
as  may  be,  to  the  practice,  pleadings, 
forms  and  proceedings  existing  at  the 
time  in  like  causes  in  the  courts  of 
record  of  the  state,'  must,  as  was  said 
by  this  court  in  an  analogous  case,  fol- 
lowing the  decisions  under  the  corres- 
ponding provision  of  U.  S.  Eev.  Stat., 
§914,  'give  way  whenever  to  adopt  the 
state  practice  would  be  inconsistent 
with  the  terms,  defeat  the  purpose,  or 
impair  the  effect,  of  any  legislation  of 
congress.'  Luxton  v.  North  Eiver 
Bridge  Co.,  147  U.  S.  337,  338 
(37:194)."  Chappell  r.  United  States, 
160  U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510. 

11.  U.  S.— Union  Pae.  E.  Co.  v. 
Leavenworth,  N.  &  S.  E.  Co.,  29  Fed. 
728.  Cal.— Gilmer  v.  Lime  Point,  19 
Cal.  47.  lU.— Atchison,  T.  &  S.  F.  E. 
Co.  V.  Hough,  157  111.  App.  423.  Md. 
St.  James  Church  v.  Baltimore  &  O.  E. 
Co.,  114  Md.  442,  79  Atl.  35.  Mass. 
Henderson  v.  Adams,  5  Cush.  610. 
N.  Y.—In  re  Opening  of  163rd  St.,  131 
N.  Y.  569,  30  N.  E.  66.  Wis.— Gill  v. 
Milwaukee,  etc.  E.  Co.,  76  Wis.  293, 
45  N.  W.  23. 


12.  Ind. — Lake  Shore,  etc.  E.  Co.  v. 
Cincinnati,  etc.  E.  Co.,  116  Ind.  578, 
19  N.  E.  440.  N.  Y.— Erie  E.  Co.  v. 
Steward,  59  App.  Div.  187,  69  N.  Y. 
Supp.  57;  In  re  Ft.  Plain,  etc.  E.  Co., 
3  Code  Eep.  148.  Wis.— 7n  re  Mil- 
waukee Light,  Heat  &  Traction  Co.,  142 
Wis.  424,  125  N.  W.  903. 

See  also  In  re  New  Haven  Water  Co. 
(Conn.),  85  Atl.  636. 

13.  Toledo  &  I.  Tract.  Co.  t'.  Toledo 
&  C.  L  E.  Co.,  171  Ind.  213,  86  N.  E.  54. 

14.  Ky. — Dulaney  f.  National,  etc. 
Eoad  Co.,  5  Ky.  L.  Eep.  512.  Me. 
Hunt  V.  Card,  94  Me.  386,  47  Atl.  921. 
N.  J.— Lehigh  Valley  E.  Co.  v.  Phillips- 
burg,  73  N.  J.  L.  138,  62  Atl.  194.  S.  C. 
McCrea  v.  Port  Eoyal  E.  Co.,  3  Eich. 
381,  16  Am.  Eep.  729.  Wis.— Sherman 
V.  Milwaukee,  etc.  E.  Co.,  40  Wis.  645. 

The  provisions  in  the  charter  and 
not  the  general  law  were  held  to  con- 
trol in  the  following  cases:  Mo. — 
North  Missouri  E.  Co.  V.  Gott,  25  Mo. 
540.  N.  J. — Morris  v.  Citv  of  Newark, 
73  N.  J.  L.  268,  62  Atl.  1005.  N.  Y. 
Hudson  Eiver  E.  Co.  r.  Outwatei,  3 
Sandf.  689.  N.  C— Norfolk  So.  E.  Co. 
V.  Elv,  95  N.  C.  77.  Pa.— Snyder  v. 
Pennsylvania  E.  Co.,  55  Pa.  340.  Vt. 
Croft  V.  Bennington  &  E.  Co.,  64  Vt. 
1,  23  Atl.  922.  Wis.— Pettibone  v.  La 
Crosse  &  M.  E.  Co..  14  Wis.  443. 

15.  East  St.  Louis  &  C.  E.  Co.  v. 
Belle\'ille  R.  Co.,  159  111.  544,  42  N.  E. 
974;  Cory  V.  Chicago,  etc.  R.  Co.,  100 
Mo.  282,  13  S.  W.  346. 

A  special  remedy  given  must  be 
adopted.  Indiana  Cent.  R.  Co.  v.  Oakes, 
20  Ind.  9. 
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eeeding?,  is  regulated  by  statute.^^  In  every  case  all  facts  essential  to 
the  jurisdiction  ff  the  court  must  appear  affirmatively  of  record.^^ 

Raising  Objection. —  Defects  of  jurisdiction  will  defeat  the  proceed- 
ings at  any  stage,  whether  or  not  the  same  be  relied  upon.^^  The 
objection  may  be  urged  at  any  stage  of  the  proceedings/**  and  even 
for  the  first  time  on  appeal,-"  The  objection  may  be  raised  by  a 
motion  to  dismiss,-^  or  by  the  protest  of  the  owner  followed  by  a 
motion  to  quash.-^ 

2.  Jurisdiction  of  Federal  Courts.  —  In  certain  instances,  juris- 
diction in  condemnation  proceedings  is  conferred  by  act  of  congress 
upon  the  federal  courts;-^  as,  for  example,  when  it  is  necessary  to 
acquire  land  for  a  fort,  magazine,  dockyard,  lighthouse,  customhouse, 
courthouse,  postoffice  or  other  public  purpose.^*  Furthermore,  the 
right  of  a  non-resident  owner  to  remove  the  proceedings  from  a  state 
court  to  a  federal  court  is  recognized.^^ 

Proceedings  to  condemn  land  for  the  purposes  of  the  federal  gov- 
ernment are  in  many  cases  instituted  in  state  courts.^^ 


16.  Miss. — ^Board  v.  Brooks,  TG  Miss. 
635,  25  So.  358.  N.  H.— Jones  v. 
Whittemore,  70  N.  H.  284,  47  Atl.  259. 
N.  Y.—In  re  City  of  Buffalo,  139  N.  Y. 
422,  34  N.  E.  li03,  afftrming  18  N.  Y. 
Supp.  771;  In  re  Hodge,  28  Misc.  104, 
59  N.  Y.  Supp.  775.  Ohio.— City  of 
Toledo  V.  Preston,  50'  Ohio  St.  361,  34 
N.  E.  353;  Erie  E.  Co.  v.  City  of 
Youngstown,  26  Ohio  C.  C.  679.  Pa. 
Shaaber  v.  City  of  Eeading,  133  Pa. 
643,  19  Atl.  419,  25  W.  N.  C.  514. 

For  the  statutory  provisions  of  va- 
rious states,  see:  Cal. — Bishop  v.  Mc- 
Kinley,  87  Cal.  226,  25  Pac.  435.  Colo. 
Denver,  etc.  Co.  t\  Middaugh,  12  Colo. 
434,  21  Pac.  565,  13  Am.  St.  Rep.  234. 
111. — Hercules  Works  v.  Elgin,  etc.  R. 
Co.,  141  111.  491,  30  N.  E.  1050.  Ind. 
Zehner  v.  Milner,  172  Ind.  493,  87  N. 
E.  209;  Hughes  v.  Lake  Erie,  etc.  R. 
Co.,  21  Ind.  175.  -  Ky.— Reed  v.  Louis- 
ville Bridge  Co.,  8  Bush  69.  Mass. 
Sawyer  v.  Metropolitan  Water  Board, 
178  Mass.  267,  59  N.  E.  658.  Tex. 
Eabb  V.  La  Feria  Mut.  Canal  Co.  (Tex. 
Civ.  App.),  130  S.  W.  916;  City  of  El 
Paso  V.  Coffin,  40  Tex.  Civ.  App.  54, 
88  S.  W.  502.  Vt.— Tyler  v.  Beacher, 
44  Vt.  648,  8  Am.  Rep.  398.  Va. 
Town  of  Glasgow  v.  Mathews,  106  Va. 
14,  54  S.  E.  991.  V/a^h.— State  v. 
Superior  Court,  30  Wash.  219,  232,  70 
Pac.  484.  W.  Va.— Grafton  &  B.  R. 
Co.  1}.  Buckhannon  &  N.  R.  Co.,  56  W. 
Va.  458,  49  S.  E.  532. 

17.  Ala. — Bottoms  r.  Brewer,  54 
Ala.   288.     Me.— Prentiss  v.  Parks,   65 
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Me.  559.  Mich. — Milton  v.  Wacker,  40 
Mich.  229.  Mo.— Spurlock  v.  Dornan, 
182  Mo.  242,  81  S.  W.  412;  Williams  v. 
Kirby,  169  Mo.  622,  70  S.  W.  140. 

18.  Toledo,  etc.  R.  Co.  v.  Munson, 
57  Mich.  42,  23  N.  W.  455. 

Failure  to  obtain  jurisdiction,  over 
one  defendant  is  not  ground  for  objec- 
tion by  others.  Hare  v.  Ft.  Smith  & 
W.  R.  Co.  (Ark.),  148  S.  W.  1038;  St. 
Louis  V.  Lanigan,  97  Mo.  175,  10  S.  W. 
475.  Contra,  Anderson  v.  Pemberton, 
89  Mo.  61,  1  S.  W.  216,  holding  that 
the   entire  proceeding  is  void. 

19.  In  re  Grove  St.,  61  Cal.  438. 

20.  Anstell  v.  City  of  Atlanta,  100 
Ga.  182,  27  S.  E.  983;  Stough  v.  Chicago 
&  N.  W.  R.  Co.,  71  Iowa  641,  33  N.  W. 
149. 

21.  Anstell  v.  City  of  Atlanta,  100 
Ga.   182,  27  S.  E.  983. 

22.  Emerson  V.  Western  Union  Tel. 
Co.,  75  111.  176. 

23.  United  States  v.  Block,  3  Biss. 
208,  24  Fed.  Cas.  No.  14,610. 

24.  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510. 

25.  Colorado  Eastern  R.  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  141  Fed.  898,  73 
C.  C.  A.  132. 

26.  U.  S. — CTiappell  v.  United  States, 
81  Fed.  764,  26  C.  C.  A.  600.  Cal. 
Gilmer  v.  Lime  Point,  18  Cal.  229. 
N.  Y. — United  States  v.  Dumplin  Is- 
land, 1  Barb.  24.  Wis. — Jones  V.  United 
States,  48  Wis.  385,  4  N.  W.  519. 

Keceivership     in     Federal     Court. — 
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B.  Venue.  —  The  general  rule  is  that  the  venue  in  condemnation 
proceedings  is  fixed  by  the  county  in  which  the  property  to  be  con- 
demned is  located.-^ 

Change  of  venue  .nay  be  procured  in  condemnation  proceedings  as  in 
civil  suits,-*  and  in  the  customary  manner,-'*  where  a  fair  trial  cannot 
be  had  in  the  county  in  which  the  proceedings  are  instituted.^*'  There 
may  be  a  change  of  venue  as  to  part  of  the  owners  without  a  change 
as  to  all.^^ 

Property  in  Two  Counties. —  Wliere  the  property  to  be  condemned  lies 
in  more  than  one  county,  a  county  court  is  not  without  jurisdiction 
because  part  of  the  land  lies  in  another  county.^-  Proceedings  may 
be  instituted  in  any  county  in  which  part  of  the  land  to  be  condemned 
lies.^^ 

C.  Parties.  —  1.  Duty  of  Petitioner.  —  It  is  the  duty  of  the  party 
instituting  condemnation  proceedings  to  see  that  all  proper  parties 
are  parties  to  the  proceedings  in  order  that  their  rights  may  be  con- 
cluded by  such  proceedings.^* 


Where  a  railroad  is  in  the  hands  of  a 
receiver  in  the  federal  court,  an  order 
requiring  suit  to  condemn  part  of  such 
railroad's  land  to  be  brought  in  the 
federal  court  is  not  an  interference 
with  the  state 's  power  of  eminent  do- 
main. Biickhannon  &  N.  E.  Co.  v. 
Davis,  135  Fed.   707,   68  C.  C.  A.   345. 

27.  Cal. — Pool  V.  Simmons,  134  Cal. 
621,  66  Pac.  872.  Mo.— Missouri  Pac. 
B.  Co.  V.  Carter,  85  Mo.  448.  Mont. 
City  of  Helena  v.  Rogan,  26  Mont.  452, 
68  Pac.  798,  rehearing  denied,  27  Mont. 
135,  69  Pac.  709.  N.  Y.— New  York 
Cent.  &  H.  E.  E.  Co.  V.  Matthews,  70 
Misc.  567,  128  N.  Y.  Supp.  138,  af- 
firmed,  129  N.  Y.  Supp.  828. 

Property  in  another  state  cannot  be 
condemned.  Crosby  v.  Hanover,  36  N. 
H.  404. 

Ferry  Rights.  —  One  landing  of  a 
ferry  sought  to  be  acquired  may  be  in 
another  state.  Helm  v.  City  of  Gray- 
ville,  224  111.  274,  79  N.  E.  689. 

Semble,  a  statute  is  not  unconstitu- 
tional for  failure  to  provide  that  con- 
demnation proceedings  must  be  insti- 
tuted in  the  county  in  which  the  prop- 
erty is  situated.  Weir  v.  St.  Paul,  etc. 
E.  Co.,  18  Minn.  155. 

28.  Cal.— City  of  Santa  Eosa  v. 
Fountain  Water  Co.,  138  Cal.  579,  71 
Pac.  1123.  Ind.— Vandalia  E.  Co.  v. 
La  Fayette  &  L.  Traction  Co.,  94  N.  E. 
485.  Minn.— Curtis  v.  St.  Paul,  etc. 
E.  Co.,  20'  Minn.  28.  Mo.— St.  Louis, 
etc.  E.  Co.  V.  Fowler,  113  Mo.  458,  20 
S.  W.  1069. 


29.  State  r.  District  Court,  29  Mont. 
153,  74  Pac.  200. 

30.  Simmons  v.  St.  Paul  &  C.  E.  Co., 
18  Minn.   184. 

31.  Gillette  v.  Aurora  E.  Co.,  228 
III.  261,  81  N.  E.  1005. 

32.  Atchison  &  N".  E.  Co.  v.  Gough, 
29  Kan.  94. 

33.  U.  S.— Southern  E.  Co.  v.  Postal 
Tel.  Cable  Co.,  179  U.  S.  641,  21  Sup. 
Ct.  249,  45  D.  ed.  355,  93  Fed.  393, 
90  Fed.  30,  35  C.  C.  A.  366.  Ga.— Cen- 
tral Georgia  Co.  v.  Nolan,  135  Ga.  443, 
69  S.  E.  561.  III.— St.  Louis  &  C.  R. 
Co.  17.  Postal  Tel.  Co.,  173  111.  508,  51 
N.  E.  382.  Mass.— Aetna  Mills  v. 
Inhab.  of  Brookline,  178  Mass.  482,  59 
N.  E.  1018.  Tex.— Postal  Tel.  Cable 
Co.  V.  Texas  &  N.  O.  E.  Co.  (Tex.  Civ. 
App.),  46  S.  W.  912.  Utah— Postal 
Tel.  Cable  Co.  v.  Oregon  S.  L.  E.  Co., 
23  Utah  474,  65  Pac.  735,  90  Am.  St. 
Eep.   705. 

Separate  parcels  in  two  separate 
counties  cannot  be  included  in  a  single 
suit,  though  the  rule  is  otherwise  if  a 
single  tract  lies  in  two  counties.  To- 
luca,  M.  &  N.  E.  Co.  v.  Haws,  194  111. 
92,  62  N.  E.  312. 

34.  Dismissal. — The  fact  that  a  cer- 
tain party  is  dismissed  from  a  proceed- 
ing will  not  necessarily  protect  the  pe- 
titioner, who  must  see  that  all  proper 
parties  are  joined  in  such  proceedings. 
Storms  V.  Mundy,  46  Tex.  Civ.  App. 
88,  101  S.  W.  258. 
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2.  Parties  Instituting  Proceedings.  —  a.  General  Bute.  —  Except 
in  the  instances  wherein  owners  institute  condemnation  proceedings 
such  proceedings  are  instituted  by  public  corporations,  public  quasi- 
corporations  or  quasi-public  corporations,  or  parties  acting  on  their 
behalf.^^'^ 

b.  Public  Corporations  and  Pnhlic  Qxiasi-Corporaiions.  —  It  has 
been  held  proper  to  institute  condemnation  proceedings  on  behalf  of 
public  and  public  quasi-corporations  in  the  name  of  an  agent  of  such 
corporation  f^  in  the  name  of  a  municipal  corporation  f'  in  the  name 
of  commissioners  of  the  District  of  Columbia  ;^^  in  the  name  of  the 
state,  territory,^^  or  county;*"  in  the  name  of  school  trustees,*^  or 
board  of  education.*^ 

c.  Quasi-Pnhlic  Corporations.  —  Condemnation  proceedings  by 
quasi-public  corporations  are  generally  brought  in  the  name  of  the 
corporation,"*^  even  though  it  be  in  the  hands  of  a  receiver,**  or  though 
the  corporation  has  sold*^  or  leased  its  rights.*"  For  this  purpose, 
the  officers,  stockholders,*^  and  mortgage  bondholders*^  of  the  corpora- 
tion are  disregarded. 

When  a  natural  person  sues  as  agent  for  the  corporation,  the  agency 
must  be  alleged.*^ 

3.  Parties  Defendant.  —  a.  All  Affected.  —  All  persons  whose 
rights  will  be  affected  by  condemnation  proceedings  should  be  made 
parties  thereto.^"     In  accordance  with  this  principle,  the  courts  have 


35.  La. — Louisiana  &  A.  E.  Co.  v. 
Louisiana  E.  &  Nav.  Co.,  127  La.  587, 
53  So.  872.  N.  H.— Jewell  v.  City  of 
Eochester,  68  N.  H.  603,  44  Atl.  134. 
N.  C— Phillips  V.  Postal  Tel.  Cable  Co., 
130  N.  C.  513,  41  S.  E.  1022,  89  Am. 
St.  Eep.  868,  reversed,  131  N.  C.  225, 
42  S.  E.  587. 

Note,  that  proceedings  instituted  by 
the  owner  are  reserved  for  considera- 
tion in  a  subsequent  action. 

36.  hi  re  Eugheimer,  36  Fed.  369; 
United  States  v.  Block,  3  Biss.  208,  24 
Fed.  Cas.  No.  14,610;  Gilmer  v.  Lime 
Point,  18  Cal.  229.  Contra  under  stat- 
ute.    Stanford  v.  Worn,   27   Cal.   171. 

37.  Kansas  City  v.  Mastin,  169  Mo. 
80,  68  S.  W.  1037;  hi  re  Eoe,  59  Misc. 
535,  111   N.  Y.  Supp.   755. 

38.  Macfarland  v.  Moore,  32  App. 
Cas.   (D.  C.)   213. 

39.  Territory  v.  Crary,  15  N.  M.  213, 
103   Pac.  986. 

40.  Lake  County  v.  Allman,  102  Cal. 
432,  36  Pac.  767;  Monterey  County  V. 
Cushing,  83   Cal.  507,  23   Pac.   700. 

41.  Banks)  v.  School  Directors,  194 
111.  247,  62  N.  E.  604. 

42.  Thompson  r.  Trustees,  218  111. 
540,  75  N.  E.  1048. 
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43.  Detroit  &  T.  S.  L.  E.  Co,  v. 
Ferguson,  140  Mich.  400,  103  N.  W.  862. 

44.  Bigelow  v.  Draper,  6  N.  D.  152, 

69  N.  W.  570. 

45.  Corey  r.  Chicago,  etc.  E.  Co., 
100  Mo.  282,  13  S.  W.  346. 

46.  Deitricks  v.  Lincoln  &  N.  W.  E. 
Co.,  13  Neb.  461,  13  N.  W.  624;  Kip  t?. 
New  York  &  H.  E.  Co.,  67  N.  Y.  227, 
afflrming  6  Hun  24. 

One  railroad  cannot  appropriate  land 
for  th«  use  of  another.  Swinney  v. 
Ft.  Wayne,  etc.  E.  Co.,  59  Ind.  205. 

47.  Devon  i}.  Cincinnati  Interna- 
tional E.  Co.,  29  Ohio  C.  C.  113. 

48.  In  re  Opening  First  St.,  58  Mich. 
641,  26  N.  W.  159,  an  action  wherein 
the    condemnor    was    party    defendant. 

49.  Beveridge  v.  Lewis,  137  Cal.  619, 

70  Pac.  1083,  92  Am.  St.  Eep.  188,  59 
L.  E.  A.  581. 

One  corporation  cannot  prosecute 
proceedings  in  the  namei  of  another, 
nor  sell  its  rights  after  commencing  the 
proceedings.  Mahoney  v.  Spring  Val- 
ley  Waterworks,    52   Cal.    159. 

50.  Mich. — City  of  Detroit  v.  De- 
troit, etc.  E.  Co.,  49  Mich.  47,  12  N.  W. 
904.  Neb. — Gerrard'  r.  Omaha,  etc.  E. 
Co.,  14  Neb.  270,  15  N.  W.  23i.     N.  Y- 
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declared  the  following  to  be  necessary  and  proper  parties:  Entrymen 
under  homestead  entries  ;^^  abutting  property  owners  in  eases  wherein 
public  streets  are  to  be  condemned;''^  a  tenant  in  possession  as  visible 
owner ;^^  owners  of  burial  lots  when  burial  ground  is  condemned;^* 
the  holder  of  a  lien  against  property  condemned. '^^ 

The  following  have  been  declared  to  be  unnecessary  parties:  Per- 
sons to  be  assessed  for  the  benefits  enuring  from  the  condemnation  f^ 
persons  having  easements  in  cases  wherein  the  easement  will  not  l3e 
affected  ;^^  the  county  by  reason  of  its  tax  lien  against  property  con- 
demned;^* judgment  creditors  of  owners  of  property  condemned;^® 
owners  of  land  not  described  in  the  petition  for  condemnation  ;*"* 
municipal  corporations  in  proceedings  wherein  public  streets  within 
the  city  limits  are  condemned  ;*^^  persons  who  have  never  claimed 
an  interest  in  the  property  in  question  f"^  persons  with  W'hom  settle- 
ments have  been  made.*'^ 

b.     Alleged   Owners.  —  All   persons    claiming   an   interest    in   land 


New  York  Cent.  &  H.  E.  R.  Co.  v. 
Mathews,  144  App.  Div.  732,  129  N.  Y. 
Supp.  828,  affirming  70  Mise.  567,  128 
K  Y.  Supp.  138.  S.  C— South  Caro- 
lina &  G.  R.  Co.  V.  American  Tel.  Co., 
65  S.  C.  459,  43  S.  E.  970. 

Objection  on  the  ground  of  defect 
of  parties  should  be  made  at  an  early- 
stage.  Meacham  r.  Fitchburg  R.  Co., 
4  Cush.  (Mass.)  291.  holding  that  omis- 
sion to  summon  mortgagees  should  be 
objected    to    before    the    commissioners. 

51.  Brigham  City  v.  Chase,  30  Utah 
410,   85   Pac.   436. 

52.  Henderson  v.  City  of  Lexington, 
33  Ky.  L.  R.  703,  111  S.  W.  318;  In  re 
Wilmurt  Ave.,  51  Hun  644,  4  N.  Y. 
Supp.  821. 

Abutting  owners  on  the  west  side 
of  the  street  are  not  necessary  parties 
to  a  suit  to  condemn  the  east  side. 
New  &  Old  Decatur  B.  &  T.  R.  Co.  v. 
Karcher,  112  Ala.   676,  21   So.   825. 

53.  Board  of  Supvrs.  v.  Gorrell,  20 
Gratt.   (Va.)   484. 

54.  Shiel  v.  Walker,  114  Mo.  App. 
521,  90  S.  "W.  124. 

55.  United  States  v.  Block,  3  Biss. 
208,  24  Fed.  Cas.  No.  14,610;  North 
Coast  R.  Co.  r.  Hess,  56  Wash.  335, 
105  Pae.  853. 

56.  City  of  St.  Louis  v.  Calhoun, 
222  Mo.  44,  120  S.  W.  1152. 

Parties  benefited  need  not  be  made 
parties.  State  ex  rel.  Tuller  v.  Seehorn 
(Mo.),   151    S.   W.   724. 

57.  ni.— Allen  r.  City  of  Chicago, 
176  HI.  113.  52  N.  E.'33.  Mass. — 
Davidson  v.  Boston  &  M.  R.  Co.,  3  Cush. 


91.     N.  Y.—In  re  Niagara  F.  &  W.  R. 
Co.,  15  N.  Y.  St.  546. 

58.  Gasaway  v.  Seattle,  52  Wash. 
444,  100  Pac.  991.  Contra,  North  Coast 
R.  Co.  V.  Hess,  56  Wash.  335,  105  Pac. 
853,  wherein  a  municipal  corporation 
held  an  assessment  against  the  prop- 
erty. 

59.  Gimbel  v.  Stolte,  59  Ind.  446; 
Watson  V.  New  York  Cent.  R.  Co.,  47 
N.  Y.  157,  affirming  1  Sheld.  159,  6  Abb. 
Pr.   (N.  S.)  91. 

60.  Kansas  City  Interurban  R.  Co. 
V.  Nelson,  193   Mo.  297,  91   S.  W.  1036. 

Owners  of  land  affected,  though  not 
taken,  not  necessary.  Conn. — Todd  v. 
Austin,  33  Conn.  87.  la.— Wilson  v. 
Hanthorne,  72  Iowa  451,  34  N.  W.  203. 
Minn.— St.  Paul  &  N.  P.  R.  Co.  v.  State, 
34  Minn.  227,  25  N.  W.  345,  this  rule 
is  modified  in  certain  instances  bv  stat- 
ute. Mo. — State  v.  Seehorn,  151 'S.  W. 
754. 

61.  Philadelphia  &  C.  Ferrv  Co.  V. 
Intercity  Link  R.  Co.,  74  N.  3.  L.  594, 
65  Atl.  1118,  affirming  73  N.  J.  L.  86, 
62  Atl.  184;  New  Union  Tel.  Co.  v. 
Marsh,  96  App.  Div.  122,  89  N.  Y. 
Supp.  79. 

62.  San  Joaquin,  etc.  Co.  v.  Steven- 
son (Cal.),  128  Pae.  924;  Northwestern 
Tel.  Exch.  Co.  v.  Northern  Pac.  R.  Co., 
9  N.  D.  339,  83  N.  W.  215. 

Under  statute  in  Missouri,  see  Kan- 
sas Citv  Interurban  R.  Co.  v.  Davis,  197 
Mo.  669,  95  S.  W.  881,  114  Am.  St. 
Rep.  790. 

63.  City  of  Detroit  v.  Robinson,  93 
Mich.  426,  53  N.  W.  564. 
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to  be  condemned  should  be  made  parties  defendant  in  the  condemna- 
tion proceedings.*''* 

c.  Landlord  and  Tenant. — •"When  land  which  has  been  leased 
is  to  be  condemned,  the  landlord  and  tenant  should  be  joined  as 
parties  defendant."'^ 

Assessment  of  Damages. —  It  is  customary  to  assess  the  damages  of  the 
landlord  and  tenant  as  one  sum,*''^  although  the  same  may  be  fixed 
separately.''^ 

d.  Mortgagor  and  Mortgagee.  —  When  property  to  be  condemned 
is  mortgaged,  the  mortgagor,*'^  and,  by  the  weight  of  authority,  the 
mortgagee,  must  be  joined.*'^ 


64.  N.  Y.— New  York  Cent.  &  H.  E. 
R.  Co.  V.  Matthews,  70  Misc.  567,  128 
N.  Y.  Supp.  138,  affirmed,  129  N.  Y. 
Supp.  828.  Tex. — Davidson  V.  Texas 
&  N.  O.  R.  Co.,  29  Tex.  Civ.  App.  54, 
67  S.  W.  1093.  Vt.— Wade  v.  Hen- 
nessy,  55  Vt.  207. 

This  matter  is  very  generally  con- 
trolled by  statute.  See  Brigham  City 
V.  Chase,  30  Utah  410,  85  Pac.  436. 

Adverse  Claimants. — Charleston,  etc. 
Co.  V.  Comstock,  36  W.  Va.  263,  15 
S.  E.  69. 

Apparent  Owner. — Proceeding  against 
the  party  in  possession  and  apparent 
■owner  protects  the  condemnor.  Cedar 
County  V.  Lammers,  73  Neb.  744,  103 
N.  W.  433. 

Actual  occupant  claiming  by  verbal 
gift  is  a  necessary  party.  Anderson  v. 
Pemberton,  89  Mo.  61,  1  S.  W.  216. 

65.  Pennsylvania  R.  Co.  v.  National 
Docks  E.  Co.,  57  N.  J.  L.  86,  30  Atl. 
183. 

Lessee  not  bound  unless  made  a 
party.  Nelson  v.  New  Jersey  Short 
Line  R.  Co.,  73  N.  J.  Eq.  628,  67  Atl. 
1032;  Union  R.  Co.  v.  Hunton,  114 
Tenn.  609,  88  S.  W.  182. 

66.  Fitchburg  R.  Co.  V.  Boston.  & 
M.  R.  R.,  3  Cush.  (Mass.)  58;  In  re 
City  of  Seattle  (Wash.),  106  Pac.  901. 

67.  In  re  New  York  &  B.  Bridge, 
65  Hun  622,  19  N.  Y.  Supp.  953,  21 
N.  Y.  Supp.  233,  137  N.  Y.  95,  32  N.  E. 
1054;  Getz  v.  Philadelphia  &  R.  R.  Co., 
15  W.  N.  C.   (Pa.)   357. 

Agreement  With  Landlord. — Lessee 
cannot  be  deprived  of  compensation  by 
any  agreement  between  the  condemnor 
and  landlord.  North  Coast  R.  Co.  v. 
Gentry,  58  Wash.  82,  107  Pac.  1060. 

A  portion  of  rented  premises  being 
taken,  the  commissioners  must  appor- 
tion the  rent.  Gillespie  v.  City  of  New 
York,   23  Wend.   (N.  Y.)    643. 
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68.  Gurnsey  v.  Edwards,  26  N.  H. 
224. 

The  condemnor  may  bring  in  the 
mortgagor.  Omaha,  etc.  Co.  v.  Reed, 
3  Neb.  (Unof.)  793,  92  N.  W.  1021, 
affirmed,  69  Neb.  514,  96  N.  W.  276. 

69.  la.— Severin  v.  Cole,  etc.  Co.,  38 
Iowa  463.  Me. — Wilson  v.  European, 
etc.  R.  Co.,  67  Me.  358.  Mich.— Mich- 
igan, etc.  R.  Co.  V.  Barnes,  40  Mich. 
383.  Mo. — Longwell  v.  Kansas  City, 
69  Mo.  App.  177.  N.  J.— Piatt  1>. 
Bright,  29  N.  J.  Eq.  128.  Ohio.— Ham- 
son  V.  Sabina,  1  Ohio  C.  C.  49, 14  Wkly. 
L.  Bui.  27.  Wash.— North  Coast  R. 
Co.  V.  Hess,  56  Wash.  335,  105  Pac. 
853.  Wis. — Davis  v.  La  Crosse  &  M. 
R.   Co.,  12  Wis.  16. 

Contra. — Cal. — Schumaeker  v.  Tober- 
man,  56  Cal.  508.  Kan.— Chicago,  etc. 
R.  Co.  v.  Sheldon,  53  Kan.  169,  35  Pac. 
1105.  N.  Y.—In  re  Board  of  Suprs., 
57  Misc.  665,  110  N.  Y.  Supp.  46.  Pa- 
Jackson  V.  City  of  Pittsburg,  36  Pa. 
Super.   274. 

Notice. — The  mortgagee  is  entitled  to 
notice.  Harrison  v.  Village  of  Sabina, 
1  Ohio  C.  C.  49,  10  Ohio  Cir.  Dec.  30. 
But  notice  need  not  be  given  if  the 
lien  will  not  be  impaired  by  the  pro 
ceeding.  In  re  Opening  of  Oneida  St., 
37  App.  Div.  266,  55  N.  Y.  Supp.  959, 
reversed,  22  Misc.  235,  49  N.  Y.  Supp. 
828. 

Notice  need  not  be  given  to  a  mort- 
gagee not  in  possession.  Parish  v.  Gil- 
manton,   11   N.   H.   293. 

Notice  of  resolution  of  condemnation 
need  not  be  given  to  the  mortgagees'. 
Incorporated  Village  of  Put-in-Bay  v. 
Stimmel,  7  Ohio  Dec.  380,  18  Ohio  C.  C. 
644. 

Release  by  mortgagor  is  ineffective 
as  against  the  mortgagee.  See  Caccia 
V.  Brooklyn  Union  Elev.  R.  Co.,  98 
App.  Div.  294,  90  N.  Y.  Supp.  582. 
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e.  Grantor  and  Grantee.  —  If  the  party  in  question  has  sold  the 
property  before  condemnation  proceedings  have  been  instituted,  he 
is  not  a  necessary  party  to  the  proceedings/"  nor  will  notice  to  him 
affect  the  rights  of  his  grantee/^ 

A  purchaser  pendente  lite  of  property  condemned  may  become  a 
party  to  the  proceedings/^  though  it  is  not  necessary  to  join  him/^ 
or  to  give  him  notice  of  the  proceedings.'^* 

f.  Joint  Owners.  —  If  the  land  to  be  condemned  be  owned  by 
several  persons  jointly,  all  of  them  must  be  made  parties  defendant/^ 
and  notice  must  be  given  to  each/^ 

Assessment  of  Damages. —  It  is  not  essential  that  separate  assessments 
of  damages  be  made  when  there  are  several  joint  owners.'^^ 

g.  Life  Tenant  and  Remainderman.  —  "When  the  land  to  be  con- 
demned is  owned  by  a  life  tenant  and  remainderman,  the  two  must 
be  joined  as  parties  defendant.^^ 

h.  Heirs  and  Personal  Representatives.  —  Upon  the  death  of  the 
owner  of  property  to  be  condemned,  the  proceedings  should  be  insti- 
tuted or  continued  against  his  heirs,  if  the  property  has  descended,'** 
or  against  his  devisee  if  the  property  has  been  devised  ;'^*'  and  his 


Failure  to  make  mortgagee  a  party 
does  not  entitle  the  mortgagor  or  lessee 
to  have  the  proceedings  dismissed.  St. 
Louis  &  C.  E.  Co.  V.  Postal  Tel.  Co., 
173  111.  508,  51  N.  E.  382. 

70.  Starr,  etc.  Assn.  V.  North,  etc. 
Assn.,  77  Conn.  83,  58  Atl.  4(57;  Stew- 
art v.  White,  98  Mo.  226,  11  S.  W. 
568. 

71.  Smith  v.  Chicago,  etc.  E.  Co.,  67 

ni.  191. 

72.  Eddleman  v.  Union  County,  etc. 
Co.,  217  111.  409,  75  N.  E.  510. 

73.  Board  of  Education  v.  Van  Der 
Veen,  169  Mich.  470,  135  N.  W.  241; 
Brigham  City  v.  Chase,  30  Utah  410, 
85  Pac.   436. 

74.  Houston  v.  Paterson,  etc.  Co.,  69 
N.  J.  L.  168,  54  Atl.  403;  Plummer  v. 
Wausau  Boom  Co.,  49  Wis.  449,  5  N.  W. 
232. 

Grantee  after  ordinance  passed  need 
not  be  joined.  Kiebler  v.  Holmes,  58 
Mo.  App.  119. 

75.  La. — Morgan's  La.,  etc.  Co.  v. 
Bourdier,  1  McGloin  232.  Mich.— Grand 
Eapids,  etc.  E.  Co.  v.  Alley,  34  Mich. 
16.  N.  Y.— Dyckman  V.  City  of  New 
York,  5  N.  Y.  434. 

76.  Dyckman  v.  City  of  New  York, 
5  N.  Y.  434. 

The  interest  of  one  joint  owner  may 
be  determined  before  the  others  are 
brought  before  the  court.  Chicago  & 
N,  W.  R.  Co.  V.  Chicago  Mechanics'  In- 


stitute, 239  111.  197,  87  N.  E.  933. 
Houston  &  T.  C.  E.  Co.  v.  Postal  Tel. 
Cable  Co.,  18  Tex.  Civ.  App.  502,  45 
S.  W.  179,  held  that  proceedings  against 
one  joint  owner  bind  one  not  proceeded 
against,  though  the  other  is  not  a  party. 

77.  Suver  v.  Chicago,  S.  F.  &  C.  E. 
Co.,  123  111.  293,  14  N.  E.  12;  Grayville 
&  M.  R.  Co.  V.  Christy,  92  111.  337; 
East  Saginaw  &  St.  C.  R.  Co.  v.  Ben- 
ham,  28  Mich.  459. 

Dismissal  as  to  one  joint  owner  is 
virtually  a  dismissal  as  to  all.  Grand 
Rapids,  N.  &  L.  S.  R.  Co.  v.  Alley,  34 
Mich.   16,  18. 

The  compensation  of  the  various 
parties  may  be  determined  separately. 
Indiana,  I.  &  I.  R.  Co.  v.  Conness,  184 
111.  178,  56  N.  E.  402. 

78.  Missouri  Pac.  R.  Co.  v.  Wilson, 
45  Mo.  App.  1;  In  re  Metropolitan  El. 
R.  Co.,  12  N.  Y.  Supp.  506. 

79.  111.— Allen  v.  City  of  Chicago, 
176  111.  113,  52  N.  E.  33.  Ky.— Satter- 
field's  Admx.  v.  Crow,  8  B.  Mon.  553. 
Mo. — Kane  v.  Kansas  City,  etc  R.  Co., 
112  Mo.  34,  20  S.  W.  532.  Ohio.— Val- 
ley R.  Co.  V.  Bohm,  29  Ohio  St.  633. 
Va.— Hale  v.  Burwell,  2  Pat.  &  H.  608. 

80.  Shelton  v.  Town  of  Derby,  27 
Conn.  414;  Barlage  v.  Detroit,  etc.  E. 
Co.,  54  Mich.  564,  20  N.  W.  587. 

Residuary  legatee  was  held  not  a 
proper  party,  in  Williams  v.   Philadel- 
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administrator  or  executor  should  be  joined  as  a  party  defendant.^* 

i.  Husband  and  Wife.  —  When  property  to  be  condemned  is  owned 
by  a  married  person,  the  necessity  of  joining  the  other  party  to  the 
marriage  as  a  party  to  the  litigation  is  dependent  upon  local  statutes. 
It  has  been  held  that  a  wife  need  not  be  made  a  party  by  reason  of 
her  inchoate  right  of  dower  when  her  husband's  land  is  condemned.^^ 
"Where  the  land  is  owned  by  the  wife,  it  is  held  that  the  husband 
should  be  made  a  party.^^  If  the  land  be  community  property,  both 
husband  and  wife  should  be  made  parties.®"* 

A  married  woman  who  is  not  made  a  party  to  the  proceedings,  when 
she  should  have  been,  is  not  bound  by  the  proceedings.®^ 

j.  Infants.  —  If  the  land  to  be  condemned  be  owned  by  an  infant, 
the  guardian  of  the  infant  should  be  made  a  party  defendant  in  the 
condemnation  proceedings.®^  If  the  infant  has  no  guardian,  the  court 
should  appoint  a  guardian  ad  litem  for  this  purpose.®^ 

k.  Trustee  and  Cestui  Que  Trust.  —  When  property  held  in  trust 
is  condemned,  the  general  rule  requires  that  the  trustee,®®  and  not 
the  cestui  que  trust,  should  be  made  a  party  to  the  condemnation 
proceedings.®®  • 


pMa  &  E.  T.  E.  Co.,  29  W.  N.  C.  (Pa.) 
254. 

81.  Monterey  County  v.  Cushing,  83 
Cal.  507,  23  Pac.  700;  Barlage  v.  De- 
troit, G.  H.  &  M.  E.  Co.,  54  Mich.  564, 
20   N.   W.   587. 

Widow. — It  was  held  sufficient  in 
Pitzor  V.  Williams,  2  Eob.  (Va.)  241, 
to  notify  the  widow  of  the  intestate, 
in  possession  and  to  whom  dower  had 
not  been  assigned. 

82.  Summers  v.  Sullivan,  39  Mont. 
42,  101  Pac.  166;  Justice  V.  Georgia 
Industrial  Eealty  Co.,  109  Va.  366,  63 
S.  E,  1084.  Contra,  Marcellus  Elec.  E. 
Co.  V.  Crisler,  33  Misc.  1,  67  N.  Y. 
Supp.  932. 

83.  Colorado  Cent.  E.  Co.  v.  Allen, 
13  Colo.  229,  22  Pac.  605. 

84.  Chehalis  County  V.  Ellingson,  21 
Wash.  638,  59  Pac.  485. 

Joinder. — On  appeal,  the  husband  and 
wife  can  not  unite  a  claim  for  dam- 
ages to  land  owned  jointly  and  a  claim 
for  damages  owned  by  the  husband 
alone.  Leavenworth,  N.  &  S.  E.  Co.  v. 
Wilkins,  45  Kan.  674,  26  Pac.  16. 

85.  Grandjean  v.  San  Antonio  (Tex.), 
38  S.  W.  837,  reversed,  91  Tex.  430,  41 
S.  W.  477,  44  S.  W.  476. 

86.  Charleston,  etc.  Co.  v.  Comstock, 
36  W.  Va.  263,  15  S.  E.  69. 

87.  Missouri  Pac.  E.  Co.  V.  Carter, 
85  Mo.   448. 

Avoidance  of  Conveyance. — If  an  in- 
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fant  makes  a  conveyance  of  property 
which  is  later  condemned,  he  may,  in 
certain  cases,  avoid  his  conveyance 
and  intervene  in  the  condemnation  pro- 
ceedings. Hutchinson  v.  McLnaughlin, 
15  Colo.  492,  25  Pac.  317,  11  L.  E.  A. 
287. 

Payment. — The  decree  should  not  or- 
der payment  to  the  guardian  ad  litem. 
The  money  should,  be  kept  in  court 
until  a  general  guardian  has  been  ap- 
pointed. Brown  v.  Eome  &  D.  E.  Co., 
86  Ala.  206,  5  So.  195. 

88.  Longwell  v.  Kansas  City,  69  Mo. 
App.  177;  Pausing  v.  Miamsburg,  79 
Ohio  St.  430,  87  N.  E.  1139,  ajfirming, 
31  Ohio  C.  C.  130.  Contra,  Mclntyre 
V.  Easton  &  A.  E.  Co.,  26  N.  J.  Eq. 
425,  to  the  effect  that  a  naked  trustee 
need  not  be  made  a  party. 

89.  Ala. — Birmingham  &  A.  E.  Co. 
V.  Louisville  &  N.  E.  Co.,  152  Ala.  422, 
44  So.  679.  Ga. — Small  v.  Georgia,  etc. 
E.  Co.,  87  Ga.  602,  13  S.  E.  694.  N.  J. 
State  National  E.  Co.  v.  Easton  &  A. 
E.  Co.,  36  N.  J.  L.  181.  Contra,  see 
In  re  Hand  St.,  52  Hun  206,  5  N.  Y. 
Supp.    158. 

Both  trustee  and  cestui  que  trust  may 
be  made  parties.  Mclntyre  v.  Easton 
&  A.  E.  Co.,  26  N.  J.  Eq.  425. 

A  city  is  not  a  trustee  for  abutting 
owners  and  cannot  protect  their  rights. 
Economic  Power  &  Const.  Co.  v.  City 
of  Buffalo,  128  App.  Div.  883,  112  N.  Y. 
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4.  Change  of  Parties.  —  During  the  pendency  of  the  proceedings, 
new  and  additional  parties  may  be  brought  in  by  amendment,""  or 
by  substitution,^^  or,  in  certain  instances,  by  the  intervention  of  neces- 
sary parties."- 

Successors  of  Condemnor.  —  "When,  pending  condemnation  proceed- 
ings, the  plaintiff  condemnor  becomes  consolidated  with  or  is  succeeded 
by  another  corporation,  the  latter  may  be  substituted  as  party  plain- 
tiff.**^ 

5.  Parties  Intervening.  —  It  is  recognized  that  persons  who  have  a 
right  to  be  parties  to  condemnation  proceedings  may  intervene  and 
be  made  parties  thereto."* 

D.  Process  or  Notice.  —  1.  In  General.  —  It  is  essential,  as  a 
rule,  that  due  notice  of  the  commencement  of  condemnation  proceed- 
ings be  given  to  the  defendants."^     A  few  decisions  are  to  the  con- 


Supp.   1127,   affirming,  111   N.   Y.   Supp. 
443. 

Failure  to  give  notice  to  a  trustee 
under  a  trust  deed,  where  notice  was 
given  to  the  grantor  in  possession, 
does  not  invalidate  the  proceedings. 
Harkins  v.  City  of  Asheville,  123  N.  C. 
636.  31  S.  E.  853. 

90.  ni. — Chicago,  etc.  R.  Co.  v.  Gates, 
120  111.  86,  11  N.  E.  527.  Me.— Moor 
V.  Shaw,  47  Me.  88.  Mass. — Wood  v. 
Comrs.,    etc.,    122    Mass.    394. 

91.  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed 
510. 

92.  A  receiver  of  defendant,  ap- 
pointed after  litigation  began,  should 
intervene.  Mercantile  Trust  Co.  V.  P. 
&  W.  R.  Co.,  29  Fed.  732. 

93.  U.  S.— Oregon-Wash.  E.  Co.  v. 
Wilkinson,  188  Fed.  363;  Contra  Costa 
Water  Co.  v.  Van  Eensselaer,  155  Fed. 
140  (under  California  Code  Civ.  Proc, 
§385).  Cal. — In  re  Marshall,  15  Pae. 
772.  la.— Forney  v.  Ealls,  30  Iowa  559. 
Kan. — Kansas  City,  etc.  E.  Co.  v.  Way, 
60  Kan.  856,  56  Pac.  78.  Mass. — Drury 
V.  Midland  E.  Co..  127  Mass.  571.  Minn. 
Bradley  v.  Northern  Pac.  E.  Co.,  38 
Minn.  234,  36  N.  W.  345.  N.  Y.—In  re 
New  York  El.  E.  Co.,  63  Hun  629,  17 
N.  Y.  Supp.  778. 

W'here  a  corporation,  pending  an  ap- 
peal against  it  in  a  condemnation  pro- 
ceeding consolidates  with  other  com- 
panies, no  proceeding  for  revivor  or 
substitution  against  the  new  corpora- 
tion can  be  commenced  after  one  year 
from  its  consolidation,  except  by  its 
consent.  Chicago,  K.  &  W.  E.  Co.  V. 
Butts,   55   Kan.   660,   41   Pac.   948. 

94.     Mass.  —  Cornell-Andrews    Smelt. 


Co.  V.  Boston  &  P.  E.  Corp.,  209  Mass. 
298,  95  N.  E.  887.  Mo.— Hilton  r.  St. 
Louis,  99  Mo.  199,  12  S.  W.  657.  N.  T. 
In  re  Grade  Crossing  Comrs.  of  Buffalo, 
166  N.  Y.  69,  59  N.  E.  706;  In  re 
Board  of  Water  Supply,  73  Misc.  231, 
130  N.  Y.  Supp.  997;  In  re  Munson,  9 
N.  Y.  St.  126.  Nev.— Las  Vegas  &  T. 
E.  Co.  V.  Summerfield,  129  Pac.  303. 
N.  C— Hill  V.  Glendon,  etc.  Co.,  113 
N.  C.  259,  18  S.  E.  171. 

The  right  to  intervene  should  be  de- 
nied if  the  party  has  no  interest  which 
can  be  affected.  San  Joaquin  Co.  V. 
Stevenson    (Cal.),  128  Pac.  924. 

Conditions  Attached. — If  a  party  be 
entitled  to  be  made  a  party,  the  court 
cannot  impose  unreasonable  conditions 
upon  its  consent  to  his  becoming  a 
party,  for  example,  that  he  shall  not 
question  petitioner's  right  to  main- 
tain the  proceedings.  In  re  New  York, 
etc.  E.   Co.,   26  Hun   (N.  Y.)    194. 

95.  U.  S. — Burns  v.  Multnomah  E. 
Co.,  15  Fed.  177.  Cal. — Silva  v.  Garcia, 
65  Cal.  591,  4  Pac.  628.  lU.— Wood  v. 
Highway  Gomrs.,  62  111.  391.  Ind— Co- 
lumbus &  S.  E.  Co.  V.  Richardson,  7 
Ind.  543.  la.— Hoag  t\  Denton,  20 
Iowa  118.  Ky. — Tracy  v.  Elizabeth- 
town,  L.  &  B.  S.  E.  Co.,  80  Ky.  259. 
Me. — In  re  Williams,  59  Me.  517.  Md. 
Baltimore  Belt  E.  Co.  v.  Baltzell,  75 
Md.  101,  23  Atl.  74.  Mass.— Bryant  v. 
City  of  Pittsfield,  199  Mass.  530,  85 
N.  E.  739.  Mich. — Morgan  v.  Chicago, 
etc.  E.  Co.,  36  Mich.  428.  Minn.— Leh- 
man V.  St.  Paul,  etc.  E.  Co.,  18  Minn. 
174.  Mo. — Dickey  v.  Tennison,  27  Mo. 
373.  Neb. — McGavock  r.  Citv  of  Omaha, 
40  Neb.  64,  58  N.  W.  543.  N.  Y.—In  re 
New  York   &  B.   E.   Co.,   62   Barb.   85; 
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trary,  arising  under  exceptional  circumstances.^^  "When  the  legisla- 
ture authorizes  condemnation  it  should  make  provision  for  notice."^ 
However,  it  must  be  noted  that  notice  is  required  merely  of  the 
commencement  of  legal  proceedings.  It  has,  therefore,  been  held  that 
notice  need  not  be  given  before  the  commencement  of  proceedings,®^ 
or  of  leave  to  condemn,^^  or  of  the  ordinance^  or  resolution  of  con- 
demnation," or  of  the  application  for  a  jury,^  or  for  appraisers  to 
assess  compensation.'* 

2.    Effect  of  Failure  To  Give  Notice.  —  If  due  notice  is  not  given, 
the  proceedings  are  invalid^  since    the    court    is    without    jurisdic- 


Owners  of  Ground  17.  City  of  Albany, 
15  Wend.  374;  Greenwich  &  J.  K.  Co, 
V.  Greenwich  &  S.  E.  E.  Co.,  75  App. 
Div.  220,  78  N.  Y.  Supp.  24,  afirmed, 
172  N.  Y.  462,  65  N.  E.  278.  Ohio. 
Kramer  v.  C.  &  P.  E.  Co.,  5  Ohio  St. 
140.  Okla. — Aldredge  v.  School  Dist. 
No.  16,  10  Okla.  694,  65  Pac.  96.  Pa. 
Eeitenbaugh  v.  Chester  Val.  E.  Co.,  21 
Pa.  100.  ,  W.  Va.— Kirtley  v.  Cabell 
County  Court,  69  W.  Va.  327,  71  S.  E. 
401. 

As  to  notice  under  statute,  see  Ham- 
ilton V.  Comrs.,  20-3  111.  269,  67  N.  E. 
792;  In  re  City  of  New  York,  34  Misc. 
719,  70  N.  Y.  Supp.  227. 

Right  of  appeal  is  not  sufficient  pro- 
tection. Notice  must  be  given.  In  re 
Opening  of  Oneida  St.,  37  App.  Div. 
266,  55  N.  Y.  Supp.  959,  reversed  in  22 
Misc.  235,  49  N.  Y.  Supp.  828.  Contra, 
Sullivan  v.  €line,  33  Ore.  260,  54  Pae. 
154. 

96.  Conn. — Crane  v.  Camp,  12  Conn. 
464.  111.— Johnson  V.  Joliet  &  C.  E. 
Co.,  23  111.  124.  Ky.— Cowan  v.  Glover, 
3  A.  K.  Marsh.  356.  Mich. — Names  v. 
Comrs.,  30  Mich.  490.  Miss. — New  Or- 
leans, etc.  E.  Co.  V.  Hemphill,  35  Miss. 
17.  N.  C. — Jeifress  t\  Town  of  Green- 
ville,   154    N.    C.    490',    70    S.    E.     919. 

Semite,  Wilson  v.  Baltimore  &  P.  E. 
Co.,  5  Del.  Ch.  524. 

There  is  a  constitutional  right  to  be 
heard,  though  not  to  notice.  Morgan 
V.  Oliver,  98  Tex.  218,  82  S.  W.  1028, 
reversing  80  S.  W.  111. 

97.  Board  of  Education  of  Still- 
water V.  Aldre^e,  13  Okla.  205,  73 
Pac.  1104. 

If  not,  the  necessity  of  notice  may 
be  held  to  be  implied  (Strachan  v. 
Brown,  29  Mich.  168;  People  v.  Gray, 
49  Hun  465,  2  N.  Y.  Supp.  251);  or  the 
entire  statute  may  be  declared  uncon- 
stitutional (Hood  V.  Pinch,  8  Wis.  381). 

98.  Chicago,  K.  &  W.  E.  Co.  v.  Ab- 
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bott,  44  Kan.   170,  24  Pac.  52. 

99.  Hunter  v.  Matthews,  1  Eob. 
(Va.)   494. 

1.  Joplin  Min.  Co.  v.  City  of  Joplin, 
124  Mo.  129,  27  S.  W.  406;  MeMicken 
V.  Cincinnati,  4  Ohio  St.  394. 

2.  State  f.  Jones,  139  N.  C.  613,  52 
S.  E.  240,  2  L.  E.  A.    (N.  S.)    313. 

3.  In  re  Still's  Damages,  2  Chester 
Co.   (Pa.)   233. 

4.  State  V.  Heppenheimer,  54  N.  J. 
L.  268,  23  Atl.  664;  Cincinnati,  H.  k 
D.  E.  Co.  V.  Sundry  Persons,  1  Ohio  Dec. 
326,   7   West.  Law  J.   265. 

Notice  of  taking  of  property  is  not 
necessary  unless  prescribed  by  statute. 
Buckwalter  v.  School  Dist.,  65  Kan. 
603,  70  Pac.  605. 

Persons  liable  for  assessment  for  a 
public  improvement  are  not  entitled  to 
notice  of  condemnation  proceedings. 
Roberts  V.  Smith,  115  Mich.  5,  72  N. 
W.   1091. 

Necessity  of  Taking. — Owners  are 
not  entitled  to  notice  and  hearing  upon 
thq  question  of  the  expediency  or 
necessity  of  taking.  Lancaster  v. 
Augusta  Water  Dist.  (Me.),  79  AtL 
463. 

5.  U.  S.— Adirondack  E.  Co.  V.  New 
York,  176  U.  S.  335,  20  Sup.  Ct.  460, 
44  L.  ed.  492,  ajfirming^  160  M.  Y.  225, 
54  N.  E.  6S9,  reversing,  39  App.  Div, 
34,  56  N.  Y.  Supp.  869,  25  Misc.  64, 
54  N.  Y.  Supp.  682.  111.— Chicago,  B. 
&  Q.  E.  Co.  t\  Abbott,  215  111.  416, 
74  N.  E.  412.  Ind.— Lane  v.  Miller,  17 
Ind.  58.  Kan. — Long  v.  City  of  Em- 
poria, 59  Kan.  46,  51  Pac.  897;  Kansas 
City,  etc.  E.  Co.  r.  Fisher,  53  Kan.  512, 
36  Pac.  1004;  Missouri  Pac.  E.  Co.  V. 
Houseman,  41  Kan.  300,  304,  21  Pac. 
284.  La. — Morgan  's  Louisiana,  etc.  Co. 
r.  Bourdier,  1  McGloin  232.  Mich. 
Names  v.  Comrs.,  etc.,  30'  Mich.  490. 
Mo.— Williams  v.  Kirby,  169  Mo.  622, 
70  S.  W.  140.    N.  J.— Township  of  Kear- 
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tion,^  as  to  persons  not  duly  notified/  though  parties  duly  notified 
are  bound.^  In  such  a  case  the  proceedings  may  be  attacked  by 
certiorari,'*  or,  if  the  land  in  question  be  entered,  the  owner  may  re- 
cover the  same  in  ejectment,"  or  he  may  recover  damages,^^  or,  in 
certain  instances,  he  may  obtain  an  injunctions- 
Waiver  of  Process  or  Notice.  —  Failure  to  serve  an  owner  with  notice 
in  condemnation  proceedings  may  be  waived  by  appearance"  without 
objection  being  urged  to  the  want  of  notice,^*  or  by  proceeding  to 
trial  without  objection  on  this  ground, ^^  or  by  filing  a  claim  for  com- 
pensation,^" or  by  an  appeal,^'^  or  by  filing  exceptions  in  the  pro- 
ceedings.^* 

3.     Form.  —  a.     General  Reqmsites.  —  In  respect  to  form,  the  no- 
tice  required  in   condemnation  proceedings  should   comply   substan- 


ney  v.  Ballantine,  54  N.  J.  L.  194,  23 
Atl.  821,  affirming,  52  N.  J.  L.  338,  19 
Atl.  792.  N.  Y. — People  v.  Kniskern, 
54  N.  Y.  52,  reversing,  50  Barb.  87. 

6.  N.  Y. — In  re  Opening  of  Ludlow 
St.  in  Yonkers,  59  App.  Div.  180,  68 
N.  Y.  Supp.  1046.  Okla.— Lacik  v. 
Colorado,  T.  &  M.  E.  Co.,  25  Okla.  282, 
105  Pac.  655.  Pa. — In  re  Whitby  Ave., 
22  Pa.   Super.  526. 

7.  Cal. — San  Luis  County  v.  Simas, 
1  Cal.  App.  175,  81  Pac.  972.  lU. 
Allen  V.  City  of  Chicago,  176  111.  113, 
52  N.  E.  33.  Mich.— Thompson  v.  City 
of  Detroit,  32  Mich.  303;  Brush  r.  City 
of   Detroit,    32    Mich.    43. 

8.  Cal.— City  of  Petaluma  v.  White, 
152  Cal.  190,  92  Pac.  177.  Miiin.— Weir 
V.  St.  Paul,  etc.  K.  Co.,  18  Minn.  155. 
Pa. — In  re  Pennsburg,  12  Pa.  Co.  Ct. 
213,  2  Pa.  Dist.  136. 

9.  Me.— Atlantic  &  St,  L.  E.  Co. 
V.  Cumberland  Co.  Comrs.,  51  Me.  36. 
Mass. — City  of  Cambridge  v.  Middlesex 
Co.  Comrs.,  117  Mass.  79.  Mich. — Names 
V.  Comrs.,  etc.,  30  Mich.  490. 

10.  Chicago  &  A.  E.  Co.  v.  Smith, 
7&  111.  96. 

11.  Chicago,  K.  &  N.  E.  Co.  v.  Gries- 
ser,  48  Kan.  663,  29   Pac.  1082. 

12.  New  Orleans,  M.  &  C.  E.  Co.  v. 
Frederic,  46  Miss.  1. 

An  injunction  on  this  ground  was  de- 
nied in  Eiley  v.  Charleston,  etc.  Co.,  71 
S.  C.  457,  51  S.  E.  485,  110  Am.  St. 
Eep.  579. 

If  notice  be  recited  and  not  contra- 
dicted in  the  record,  the  proceeding 
cannot  be  collaterally  attacked  on  this 
ground.  Chesapeake  &  W.  E.  Co.  v. 
Washington,  etc.  E.  Co.,  99  Va.  715,  40 
S.  E.  20. 

13.  Ark.— J5;a;     parte     Eeynolds,     52 


Ark.  330,  12  S.  W.  570.  Cal.— Kimball 
V.  Alameda  County,  46  Cal.  19.  Fla. 
Jacksonville,  etc.  E.  Co.  v.  Adams,  27 
Fla.  443,  9  So.  2.  Ind.— Graves  v. 
Town  of  Middletown,  137  Ind.  400,  37 
N.  E.  157.  Kan.— Akin  v.  Eiley  Co., 
36  Kan.  170,  13  Pac.  2.  Mo.— St. 
Louis  &  K.  C.  E.  Co.  v.  Donovan,  149 
Mo.  93,  50  S.  W.  286.  N.  Y.—In  re 
Board  of  Suprs.,  57  Misc.  665,  110  N. 
Y.  Supp.  46.  Tex. — Galveston,  H.  & 
S.  A.  E.  Co.  V.  Bandat,  18  Tex.  Civ. 
App.  595,  45  S.  W.  939.  Va.— Muir© 
V.  Falconer,  10  Gratt.  12;  Bernard  P. 
Brewer,  2  Wash.  76. 

Appearance  as  witness  for  condemnor 
is  not  a  waiver  of  the  owner's  right 
to  notice.  Wight  v.  Davidson,  181  U.  S. 
371,  21  Sup.  Ct.  616,  45  L.  ed.  900, 
reversing  16  App.  Cas.   (D.  C.)   371. 

14.  St.  Louis,  etc.  E.  Co.  v.  Morse, 
50  Kan.  99,  31  Pac.  676;  Kanne  v. 
Minneapolis  &  St.  L.  E.  Co.,  33  Minn. 
419,   23   N.  W.   854. 

15.  Barre  Tpk.  Co.  v.  Appleton,  2 
Pick.  (Mass.)  430;  Standard  F.  Co.  V. 
Seattle,  57  Wash.  290,  106  Pac.  901. 
Contra,  Taylor  t'.  Todd,  48  Mo.  App. 
550,  under  statute.  See  also  In  re 
Hinckley,  15  Pick.   (Mass.)   447. 

16.  Great  Falls  Mfg.  Co.  v.  Garland, 
124  U.  S.  581,  8  Sup.  Ct.  631,  31  L.  ed. 
527. 

17.  la.— Ellsworth  v.  Chicago  &  L 
W.  E.  Co.,  91  Iowa  386,  59  N.  W.  78; 
Borland  v.  Mississippi  &  M.  E.  Co.,  8 
Iowa  148.  Kan.— Atchison,  T.  &  S.  F. 
E.  Co.  v.  Patch,  28  Kan.  470.  Minn. 
Eheiner  t\  Union  Depot,  etc.  Co.,  31 
Minn.  289_,  17  N.  W.  623. 

18.  Swinney  v.  Ft.  Wayne,  etc.  E. 
Co.,  59   Ind.  205. 
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tially  with  statutory  provisions.^°     Mere  informality  will  not  affect 
the  validity  of  the  notice.-" 

The  following  formalities  have  been  held  requisite :  The  notice  must 
be  duly  signed  r^  it  should  show  the  nature  of  the  improvement  to 
be  made,"  and  the  nature  of  the  proceedings  r^'  it  should  name  the 
owner;-'  in  many  instances  the  notice  must  conform  to  the  ordinance 
authorizing  the  condemnation;-^  it  must  designate  the  place^^  and 
time  of  the  hearing.-'^ 


19.  Appleton  v.  City  of  Newton,  178 
Mass.  276,  59  N.  E.  648. 

The  notice  given  in  the  following 
cases  was  held  sufficie-nt:  111. — Waite 
V.  Conirs.,  226  111.  207,  80  N.  E.  725. 
Ind. — Southern  Indiana  E.  Co.  v.  In- 
diana &  L.  E.  Co.,  168  Ind.  360,  81 
N.  E.  65.  Mich, — City  of  Detroit  v. 
Beecher,  75  Mich.  454,  42  N.  W.  986, 
4  L.  E.  A.  813;  Campau  v.  City  of 
Detroit,  14  Mich.  276.  Minn. — Lumber- 
man's Ins.  Co.  f.  City  of  St.  Paul,  85 
Minn.  234,  88  N.  W.  749.  Mo.— Quincy, 
Mo.  &  P.  E.  Co.  V.  Kellogg,  54  Mo. 
334.  N.  J.— Fishblatt  v.  Atlantic  City, 
79  Atl.  887.  N.  Y. — In  re  City  of 
Eochester,  137  N.  Y.  243,  33  N.  E. 
320.  Tex. — Asher  v.  Jones  County,  29 
Tex.  Civ.  App.  353,  68  S.  W.  551. 

The  notice  in  Palmer  v.  Hiekoiry 
Grove  Cem.,  84  App.  Div.  600,  82  N.  Y. 
Supp.   973,   was   held  insufficient. 

20.  Heady  v.  Vevay,  etc.  Co.,  52 
Ind.  117;  Eoss  p.  Elizabethtown  &  S. 
E.   Co.,   20   N.   J.  L.   230. 

21.  Lacik  v.  Colorado.  T.  &  M.  E. 
Co.,  25  Okla.  282,  105  Pac.  655. 

22.  State  v.  Wright,  54  N. .  J.  L, 
430,   23   Atl.   116. 

Objects  of  condemnation  may  be 
stated  in  the  disjunctive.  Semble,  City 
of  Asheville  v.  Weaver,  148  N.  C.  56, 
61  S.  E.  600. 

23.  Leavitt  v.  Eastman,  77  Me. 
117. 

24.  Birge  v.  Chicago,  etc.  E.  Co.,  65 
Iowa  440,  21  N.  W.  767.  Contra,  Wil- 
kin V.  First  Div.  St.  P.  &  P.  E.  Co., 
16   Minn.   271. 

Error  in  name  is  not  fatal  if  the 
notice  be  clear.  Knoblauch  v.  City  of 
Minneapolis,  56  Minn.  321,  57  N.  W. 
928. 

In  Bruner  v.  Ft.  Smith  &  W.  E.  Co. 
(Okla.),  127  Pac.  700,  it  was  said  by 
the  court  that  where,  in  a  suit  for  160 
acres  of  land,  defendant  disclaims  as 
to  all  but  49  acres  thereof,  to  which 
it    sets    up    title    in    virtue    of    alleged 
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condemnation  proceedings  pursuant  to 
act  of  congress  approved  February  28, 
1902  (Act  Feb.  28,  1902,  c.  134,  32 
Stat.  43),  which  requires  notice  by  the 
referees  "to  all  persons  interested," 
and  where  the  notice  given  is  "to  all 
persons  having  any  claim  or  any  in- 
terest in  said  described  premises  of 
whatsoever  kind  or  nature,"  without 
naming  the  plaintiffs  who  were  con- 
ceded to  be  the  owners  thereof,  held, 
that  said  notice  was  void  and  con- 
ferred no  jurisdiction  on  the  court,  and 
that,  too,  although  the  judgment  ap- 
proving the  report  of  the  referees  re- 
cited that  they  "gave  notice  in  the 
manner  as  provided  by  law." 

25.  Baltimore  V.  Little  Sisters  of' 
Poor,   56   Md.   400. 

26.  In  re  Broadway  &  S.  A.  E.  Co., 
69  Hun  275, -23  N.  Y.  Supp.  609. 

27.  Gulf,  etc.  E.  Co.  v.  South  West- 
ern Tel.  Co.,  18  Tex.  Civ.  App.  500,  45 
S.  W.  151. 

Summons  Is  Necessary. — Carolina  & 
N.  W.  E.  Co.  V.  Penncarden,  etc.  Co., 
132  N.  C.  644,  44  S.  E.  358.  But  it  is 
held  unnecessary  in  Musick  v.  Kansas 
City,  etc.  E.  Co.,  114  Mo.  309,  21  S.  W. 
491. 

Error  in  designating  interest  of  own- 
er was  held  of  no  consequence  in  Me- 
Intyre  v.  Easton  &  A.  E.  Co.,  26  N.  J. 
Eq.  425. 

Sufficient  time  within  which  to  be 
heard  must  be  provided  for  in  the  no- 
tice. Dyer  v.  City  of  Baltimore,  140 
Fed.  880. 

Filing  maps  is  held  to  be  construc- 
tive notice  in:  Me. — Lancaster  v.  Au- 
gusta Water  Dist.,  108  Me.  137,  79  Atl. 
463.  Mass. — Brock  v.  Old  Colony  E. 
Co.,  146  Mass.  194,  15  N.  E.  555.  Pa. 
In  re  Forbes   St.,   70   Pa.   125. 

Copy  of  petition  need  not  be  served 
with  the  notice.  Kilsap  Co.  v.  Melker, 
50   Wash.   29,   96   Pac.   695. 

Appeal  from   decision   that  notice  is 


EMINENT  DOMAIN 


275 


Amendment. —  It  is  recognized  that  the  notice  in  condemnation  pro- 
ceedings may  be  amended  so  long  as  the  proceedings  are  pending.-' 

b.  Description.  —  Several  authorities  hold  that  the  notice  in  con- 
demnation proceedings  must  contain  a  description  of  the  property 
to  be  condemned.^^  A  general  description  is  sufificient,^"  and  a  mis- 
description in  the  notice  may  be  aided  by  a  reference  to  the  true 
description  in  the  petition.^^ 

4.  Service  of  Process  or  Notice.  —  a.  General  Requirements. 
The  mode  of  service  of  process  or  notice  in  condemnation  proceedings 
is  regulated  by  statute.^-  In  many  instances  personal  service  is  re- 
quired,^^  either  upon  the  owner  or  his  agent.^*  As  a  rule,  notice  must 
be  given  to  each  owner  separately.^^ 

b.  Service  by  Publication.  —  Service  by  publication  is  recognized 
in  condemnation  proceedings  as  in  civil  actions,^*'  and  is  allowed  in 


proper  does  not  lie.     Coster  v.  New  Jer- 
sey E.   &   T.  Co.,  23  N.   J.  L.   227. 

28.  Midland  E.  Co.  v.  Smith,  125 
Ind.   509,   25   N.   E.   153. 

As  for  example,  to  amplify  the  de- 
scription of  property  to  be  taken.  Sa- 
vannah, P.  &  W.  E.  Co.  V.  Postal  Tel. 
Cable  Co.,  115  Ga.  554,  42  S.  E.  1. 

29.  Midland  E.  Co.  V.  Smith,  109 
Ind.  488,  9  N.  E.  474;  In  re  Central 
Park  Comrs.,  51  Barb.  (N.  Y.)  277; 
In  re  Newland  Ave.,  60  Hun  581,  15 
N.  Y.  Supp.  63.  Contra,  Wilkin  V. 
First  Division,  St.  P.  &  P.  E.  Co.,  16 
Minn.  271;  Doughty  v.  Somerville  E. 
Co.,  21  N.  J.  L.  442. 

The  description  was  held  sufficient  in 
Fairchild  v.  St.  Paul,  46  Minn.  540,  49 
N.  W.  325;  Kuschke  v.  St.  Paul,  45 
Minn.  225,  47  N.  W.  786;  Boice  V.  City 
of  Plainfield,   41   N.   J.   L.   138. 

30.  111. — McManus  v.  McDonough, 
107  111.  95.  N.  Y.—In  re  Opening  of 
Albany  St.,  6  Abb.  Pr.  273.  Va.— Nash 
V.  Upper  Appomattox  Co.,  5  Gratt. 
332. 

31.  Williams  V.  Hartford  &  N.  H. 
E.  Co.,   13   Conn.   397. 

32.  For  statutes  in  reference  to  time 
of  notice,  see:  111. — Hercules  Iron  Wks. 
V.  Elgin,  J.  &  E.  E.  Co.,  141  111.  491, 
30  N.  E.  1050.  Ind.— Norristown,  etc. 
Co.  V.  Burket,  26  Ind.  53.  Md.— Balti- 
more Belt  E.  Co.  V.  Baltzell,  75  Md. 
94,  23  Atl.  74.  Mass.— School  Dist.  v. 
Copeland,  2  Gray  414.  Mich. — People 
V.  Eichards,  38  Mich.  214.  Mo.— Cory 
V.  Chicago,  etc.  E.  Co.,  100  Mo.  282, 
13  S.  W.  346.  Pa.— Hays  v.  Eisher,  32 
Pa.  169. 

33.  U.  S.— Wight  V.  Davidson,  181 
U.  S.   371,   21   Sup.   Ct.    616,  45  L.   ed. 


900,  reversing  16  App.  Cas.  371.  Ean. 
Long  V.  City  of  Emporia,  59  Kan.  46, 
51  Pac.  897.  Mich.^Saginaw,  etc.  E. 
Co.  V.  Bordner,  108  Mich.  236,  66  N.  W. 
62.  N.  J. — Day  v.  Hudson,  etc.  Co., 
25  Atl.  853.  Ohio.— Cincinnati  So.  E. 
Co.  V.  O'Meara,  7  Ohio  Dec.  346,  2 
Wkly.  L.  Bui.  142.  Wash.— State  v. 
Superior  Court,  42  Wash.  521,  85  Pac. 
256. 

34.  Peach  Bottom  E.  Co.  v.  McAlis- 
ter,  7  Pa.  Super.  574,  42  W.  N.  C.  433; 
Watkins  v.  Hopkins  County  (Tex.  Civ. 
App.),  72  S.  W.  872. 

Service  on  railroad  attorney  was 
held  insufficient  in  Detroit,  M.  &  T.  E. 
Co.  V.  City  of  Detroit,  49  Mich.  47,  13 
N.  W.  904. 

Service  on  special  agent  was  held  in- 
sufficient in  Memphis,  K.  &  C.  E.  Co. 
V.   Parsons   Town   Co.,   26   Kan.   503. 

35.  Dyckman  v.  City  of  New  York, 
5  N.  Y.  434;  Eeitenbaugh  v.  Chester 
Val.  E.  Co.,  21  Pa.  100. 

Notice  to  occupant  insufficient.  Hagar 
V.  Brainerd,  44  Vt.  294.  See  also  Dun- 
lap  V.  Toledo,  etc.  E.  Co.,  46  Mich.  190, 
9  N.  W.  249. 

36.  D.  C— King  v.  Eudolph,  35  App. 
Cas.  558.  la. — Cochran  v.  Independent 
School  Dist.,  50  Iowa  663.  Md.  — Phil- 
adelphia, etc.  E.  Co.  V.  Shipley,  72  Md. 
88,  19  Atl.  1.  Mich.— Tuller  v.  City 
of  Detroit,  97  Mich.  597,  56  N.  W. 
1032.  Minn. — Kuschke  V.  City  of  St. 
Paul,  45  Minn.  225,  47  N.  W.  786.  Mo. 
Sieferer  v.  City  of  St.  Louis,  141  Mo. 
586,  43  S.  W.  163.  Neb.— Pacific  E. 
Co.  V.  Perkins,  36  Neb.  456,  54  N.  W. 
845.  N.  Y.—In  re  Buffalo,  52  Misc. 
313,  102  N.  Y.  Supp.  218.  Ohio.— Har- 
beck   V.    City    of    Toledo,    11    Ohio    St. 
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some  instances  where  such  service  would  not  be  sanctioned  in  civil 
actions.^'^ 

5.  Proof  of  Service.  —  The  record  in  condemnation!  proceedings 
must  show  that  the  statutory  requirements  in  reference  to  service  of 
notice  have  been  complied  with.^^ 

E.  CoNDiTioxs  Precedent  to  Commencement  op  Suit.  —  1.  Gen- 
eral Provisions.  —  In  addition  to  the  conditions  precedent  to  the  com- 
mencement of  condemnation  proceedings  set  out  below,  the  following 
are  to  be  noted.  It  is  required  in  certain  jurisdictions  that  the  reso- 
lution of  condemnation  be  duly  recorded,^^  or  that  a  description  of 
the  property  to  be  condemned  be  filed,*°  or  that  the  approval  of  the 
plans  by  certain  state  boards  be  obtained.*^ 

2.  Maps,  Profiles  and  Surveys.  —  a.  Necessity  For.  —  In  many 
jurisdictions  it  is  required  that  a  map   of  the  property  to  be  con- 


219.      Wash. — Moynahan      v.      Superior 
Court,  42  Wash.  172,  84  Pac.  655. 

See  also  In  re  New  Haven  Water  Co. 
(Conn.),  85  Atl.  636;  Gring  v.  American 
Pipe  &  Const.  Co.,  135  N.  Y.  Supp. 
1115,  affirming  132  N.  Y.  Supp.  545. 

37.  Hunt  17.  Smith,  9  Kan.  137; 
Winnebago  Mfg.  Co.  v.  Wisconsin  M. 
E.  Co.,  81  Wis.  389,  51  N.  W.  576. 

By  advertisement  in  a  newspaper 
(Ky. — Harper  v.  Lexington  &  O.  E.  Co., 
2  Dana  227.  Mass. — Gately  v.  Old  Col- 
ony E.  Co.,  171  Mass.  494,  51  N.  E. 
5.  Mo. — Kansas  City  v.  Mastin,  169  Mo. 
80,  68  S.  W.  1037.  Ohio.— McMicken 
V.  City  of  Cincinnati,  4  Ohio  St.  394), 
or  by  posting  (Huling  v.  Kaw  Val.  E. 
&  Imp.  Co.,  130  U.  S.  559,  9  Sup.  Ct. 
603,  32  L.  ed.  1045;  Inhabitants  of  Wal- 
pole  V.  Massachusetts  Chem.  Co.,  192 
Mass.  66,  78  N.  E.  140),  or  in  both 
wavs  {In  re  Bensel,  66  Misc.  199,  121 
N.  Y.  Supp.  361;  Adams  v.  Trustees,  23 
W.  Va.  203.) 

38.  Kan. — Junction  City,  etc.  E.  Co. 
V.  Silver,  27  Kan.  741.  Ky. — Harper 
V.  Lexington  &  0.  E.  Co.,  2  Dana  227. 
Mich. — City  of  Owosso  v.  Eichfield,  80 
Mich.  328,  45  N.  W.  129.  Mo.— City 
of  Tarkio  V.  Clark,  186  Mo.  285,  85 
S.  W.  329;  Taylor  i>.  Todd,  48  Mo.  App. 
550.  Pa. — In  re  Boyer's  Eoad,  37  Pa. 
257.  B.  I. — Eoss  V.  Town  Council,  etc., 
10  E.  I.  461.  Tex. — Bowie  County  V. 
Powell  (Tex.  Civ.  App.),  66  S.  W.  237; 
Vogt  V.  Bexar  Co.,  5  Tex.  Civ.  App. 
272,  23  S.  W.  1044.  Contra,  Bryant  v. 
New  Castle  N.  E.  Co.,  6  Pa.  Co.  Ct. 
53. 

Eecitals    of    service     in     the     record 
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prima  facie  evidence.  Hunt  v.  Card, 
94  Me.  386,  47  Atl.  921. 

Notice  may  be  inferred  from  con- 
tinued user  of  the  property.  City  of 
Holyoke  v.  Hadley  Water  Power  Co., 
174  Mass.  424,  54  N.  E.  889. 

Returns  of  service  in  the  following 
cases  were  held  sufficient:  Kan. — Clem- 
ent V.  Wichita  E.  Co.,  53  Kan.  682,  37 
Pac.  133.  N.  J. — Swayze  v.  New  Jer- 
sey Midland  E.  Co.,  36  N.  J.  L.  295. 
N.  Y. — In  re  Opening  of  Albany  St.,  6 
Abb.  Pr.  273. 

39.  Pittsburgh,  etc.  E.  Co.  V.  Tod, 
72  Ohio  St.  156,  74  N.  E.  172;  Svennes 
V.  Village  of  Salem,  114  Wis.  650,  91 
N.  W.  121.  Contra,  Tennessee,  etc.  E. 
Co.  V.  Birmingham  So.  E.  Co.,  128  Ala. 
526,    29    So.    455. 

40.  Hollingsworth  &  Vose  Co.  v. 
Poxborough  Water  Supply  Dist.,  165 
Mass.  186,  42  N.  E.  574;  Kohlhipp  v. 
Inhab.  of  West  Eoxbury,  120  Mass. 
596;  Doughty  v.  Somerville  &  B.  E.  Co., 
7  N.  J.  Eq.  51. 

41.  In  re  City  of  New  York,  104 
App.  Div.  445,  93  N.  Y.  Supp.  655, 
reversed  in  45  Misc.  184,  91  N.  Y. 
Supp.  987. 

Permission  of  city  to  use  of  streets 
is  made  a  condition  precedent  in  some 
jurisdictions  (Hampton  V.  Clinton 
Water,  etc.  Co.,  65  N.  J.  L.  158,  46 
Atl.  650),  though  not  in  all  (111. — Dowie 
V.  Chicago,  etc.  E.  Co.,  214  111.  49,  73 
N.  E.  354.  Mo.— State  ex  rel.  Greffefc 
r.  Williams,  227  Mo.  32,  58,  127  S.  W. 
52,  59.  Tenn.— Memphis  &  St.  L.  E. 
Co.  V.  Union  E.  Co.,  116  Tenn.  500,  95 
S.   W.   1019). 


EMINENT  DOMAIN 


277 


demned^-  and  the  profile  of  the  same^^  be  filed,  and  that  a  survey  of 
the  property  be  made**  before  condemnation  proceedings  can  be  in- 
stituted. It  has  been  held  that  the  statutes  in  reference  to  the  filing 
of  maps  are  inapplicable  when  it  is  merely  a  question  of  acquiring 
additional  land,  the  old  and  original  map  being  sufficient  in  such 
cases.*^ 

b.     Form  of  Map.  —  The  map  required  in  condemnation  proceed- 
ings should  give  the  details  of  location***  so  that  a  person  will  be  en- 


42.  Cal.— Clark  v.  City  of  San  Fran- 
cisco, 53  Cal.  306.  Kan. — Missouri 
Kiver,  etc.  E.  Co.  v.  Shepard,  9  Kan. 
647.  Me. — Moseley  v.  York  Shore 
Water  Co.,  94  Me.  83,  46  Atl.  809. 
Mass.— Eeed  v.  Acton,  120  Mass.  130. 
N.  J.— Vail  V.  Morris  &  E.  E.  Co.,  21 
N.  J.  L.  189;  Morris  Canal  &  B.  Co. 
V.  Central  E.  Co.,  16  N.  J.  Eq.  419. 
N.  Y. — In  re  Eochester  Elec.  E.  Co., 
123  K  Y.  351,  25  N.  E.  381.  N.  C. 
Purifoy  i\  Eichmond  &  S.  E.  Co.,  108 
N.  C.  100,  12  S.  E.  741.  Ore.— Ladd 
V.  City  of  East  Portland,  18  Ore.  87, 
22  Pac.  533.  Vt.— Post  v.  Eutland  E. 
Co.,  80  Vt.  551,  69  Atl.  156.  Wis. 
RoeH  v.  City  of  Milwaukee,  141  Wis. 
341,    124   N.   W.   400. 

See  contra:  HI, — East  St.  Louis, 
C.  &  W.  E.  Co.  V.  Illinois  State 
Trust  Co.,  248  111.  559,  94  N.  E. 
149.  Kan.  —  Missouri  Eiver,  F.  S. 
&  G.  E.  Co.  V.  Shepard,  9  Kan.  647. 
N.  Y.— New  York  Cent.,  etc.  E.  Co.  V. 
Ernst,  114  App.  Div.  874,  100  N.  Y. 
Supp.  175;  Miller  v.  State,  68  Misc. 
607,  125  N.  Y.  Supp.  148;  In  re  City 
of  New  York,  45  Misc.  184,  91  N.  Y. 
Supp.  987,  reversed  104  App.  Div.  445, 
93  N.  Y.  Supp.  655.  Wash.— State  v. 
Superior  Court,  46  Wash.  500,  90  Pac. 
650.  W.  Va.— Wheeling,  etc.  E.  Co.  v. 
Camden  Consol.  Oil  Co.,  35  W.  Va.  205, 
13  S.  E.  369. 

And  see  Bernard  Co.  f.  Los  Angeles, 
18  Cal.  App.  626,  124  Pac.  88. 

A  smaller  area  than  that  designated 
on  the  map  may  be  taken  eventually. 
Shoemaker  v.  United  States,  147  U.  S. 
282,  13  Sup.  Ct.  361,  37  L.  ed.   170. 

On  departure  from  the  map  to  the 
damage  of  the  owner  his  remedy  lies 
in  the  recovery  of  increased  damages. 
Illinois  &  St.  L.  E.  Co.  v.  Switzer,  117 
111.  399,  7  N.  E.  664,  57  Am.  Eep.  875. 

Amendment  of  plan  before  trial.  Na- 
tional Docks,  etc.  E.  Co.  v.  Pennsyl- 
Tania  E.  Co.,  57  N.  J.  L.  637,  32  Atl. 
274. 


43.  City  of  Madison  v.  Daley,  58 
Fed.  751  (as  to  Indiana  statutes); 
Syracuse,  L.  S.  &  N.  E.  Co.  v.  Carrier, 
149  App.  Div.  411,  134  N.  Y.  Supp.  791; 
Kinston  &  C.  E.  Co.  v.  Stroud,  132 
N.   C.   413,  43   S.   E.   913. 

44.  ni. — Trainer  v.  Lawrence,  36  III. 
App.  90.  Pa. — 0  'Hara  f.  Penns3-lvania 
E.  Co.,  25  Pa.  445.  Wis.— I?i  re  j\Iil- 
waukee  So.  E.  Co.,  124  Wis.  490,  102 
N.   W.  401. 

See  contra,  City  of  Los  Angeles  v- 
Leavis,  119  Cal.  164,  51  Pac.  34;  Min- 
neapolis &  St.  L.  E.  Co.  V.  Chicago, 
M.  &  St.  P.  E.  Co.,  116  Iowa  681,  88 
X.  W.   1082. 

Where  well-defined  boundaries  exist, 
a  preliminary  survey  is  not  essential. 
Keller  v.  Eiverton  Consol.  Water  Co., 
34  Pa.  Super.  301.  When  unnecessary 
because  of  other  data,  survey  need  not 
be  made.  St.  Louis  &  S.  F.  R.  Co.  V. 
South  Western  Tel.  Co.,  121  Fed.  276, 
58   C.   C.   A.    198. 

If  predecessor  of  condemnor  sur- 
veyed the  line  that  is  sufficient.  In  re 
New  York  W.  S.  &  B.  E.  Co.,  64  How. 
Pr.    (N.   Y.)    216. 

45.  New  York  Cent.  &  H.  E.  E.  Co. 
V.  Untermeyer,  196  N.  Y.  531,  89  N.  E. 
1106,  affirming  133  App.  Div.  146,  117 
N.  Y.  Supp.  443;  In  re  South  Brooklyn 
E.  &  T.  Co.,  50  Hun  405,  2  N.  Y.  Supp. 
613;  In  re  New  York,  etc.  E.  Co.,  4 
Hun  (N.  Y.)  381. 

46.  Southern  Indiana  E.  Co.  v.  In- 
diana &  L.  E.  Co.   (Tnd.),  81  N.  E.  65. 

Map  was  held  sufficient  in  the  fol- 
lowing cases:  U.  S. — Great  Falls  Mfg. 
Co.  V.  Garland,  25  Fed.  521.  Kan. 
Hunt  V.  Smith,  9  Kan.  137.  Mich.— De- 
troit &  T.  S.  L.  E.  Co.  f.  Ferguson,  140 
Mich.  400,  103  N.  W.  862.  N.  J. 
Doughty  V.  Somerville  &  E.  E.  Co.,  21 
N.  J.  L.  442.  N.  Y.— Erie  &  J.  E.  Co. 
V.  Brown,  57  Misc.  164,  107  N.  Y.  Supp. 
983. 

Map  was  held  insufficient  in  the  fol- 
lowing  cases:      Mass. — Wilson    v.    City 
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abled  to  locate  the  property  from  an  inspection  of  the  map*^  and  the 
accompanying  papers,*^ 

The  map  need  not  show  the  improvements  already  on  the  land*^  nor 
the  grades  of  the  road,^°  nor  the  land  not  to  be  taken  ;^^  but  it  should 
show  the  width  of  the  road,  if  a  roadway  is  to  be  taken.^^ 

c.  Raising  Ohjection  for  Want  of  Map.  —  Failure  to  file  the  map 
required  in  condemnation  proceedings  is  not  fatal  to  the  jurisdiction 
of  the  court.^^ 

Objection  to  the  map^*  may  be  raised  by  motion,  and  the  condemnor 
may  by  motion  be  required  to  file  maps/^  Objection  on  this  ground 
must,  however,  be  taken  at  an  early  stage  of  the  proceedings.^^ 

If  the  requisite  maps  be  not  filed,  the  proceedings  must  be  dis- 
missed.^^ 

3.  Bond  or  Other  Security.  —  In  certain  jurisdictions,  the  peti- 
tioner is  required  as  a  condition  precedent  to  the  commencement  of 
these  proceedings  to  file  a  bond  or  furnish  other  security  to  cover  the 
cost  of  preliminary  disbursements.^^ 

F.  Pleadings.  —  1.  When  Suit  May  be  Begun.  —  Proceedings  for 
the  condemnation  of  property  may  be  commenced  at  any  time  during 
the  term  of  court  or  in  vacation.^*^ 

2.  Joinder  of  Causes.  —  As  a  rule,  it  is  proper  to  join  in  a  single 
condemnation  proceeding  applications  for  the  condemnation  of  all 
property  which  it  is  necessary  to  condemn  for  a  single  purpose  or 
improvement,^"  although  it  is  not  improper  to  condemn  a  part  only 


of  Lynn,  119  Mass.  174.  Mich. — Ap- 
peal of  Convers,  18  Mich.  459.  N.  J. 
Taylor  v.  Hulick,  37  N.  J.  L.  70.  N.  Y. 
New  York  &  B.  R.  Co.  v.  Godwin,  12 
Abb.  Pr.  (N.  S.)  21. 

47.  In  re  New  York  &  B.  R.  Co., 
62  Barb.   (N.  Y.)   85. 

48.  Baltimore  &  O.  Tel.  Co.  v.  Mor- 
gan's, etc.  Co.,  37  La.  Ann.  883;  Grand 
Junction,  etc.  Co.  v.  Middlesex  County 
Comrs.,  14  Gray  (Mass.)  553. 

49.  Shick  V.  Pennsylvania  R.  Co.,  1 
Pears.    (Pa.)    262. 

50.  Boyd  T.  Negley,  40'  Pa.  377. 

51.  Portland  &  S.  R.  Co.  v.  Skamania 
Boom  Co.,  59  Wash.  191,  109  Pac. 
814. 

52.  New  York  &  A.  R.  Co.  v.  New 
York  &  B.  R.  Co.,  11  Abb.  N.  C.  (N. 
Y.)  386;  In  re  Boston,  H.  T.  &  W.  R. 
Co.,  10  Abb.  N.  C.  (N.  Y.)   104. 

Map  alone  is  not  sufficient,  if  map 
and  plans  be  required.  Village  of 
Champlain  v.  MeCrea,  165  N.  Y.  264, 
59  N.  E.  83,  reversing  33  App.  Div.  259, 
53  N.  Y.  Supp.  1096. 

Blue  print  copy  of  map  may  be  suffi- 
cient. Smith  v.  Cleveland,  etc.  R.  Co., 
170   Ind.   3S2,   81   N.  E.   501. 
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53.  In  re  Independence  Ave.  Blvd., 
128  Mo.  272,  30  S.  W.  773. 

54.  In  re  New  York  &  J.  R.  Co.,  21 
How.  Pr.   (N.  Y.)   434. 

55.  Chicago  &  N.  W.  R.  Co.  v.  Chi- 
cago &  E.  R.  Co.,  112  111.  589. 

56.  U.  S.— Great  Falls  Mfg.  Co.  v. 
Garland,  124  U.  S.  581,  8  Sup.  Ct.  631, 
31  L.  ed.  527.  Ind. — Logansport,  etc. 
R.  Co.  V.  Buckhanan,  52  Ind.  163. 
Mass.— Abbott  v.  New  York  &  N.  E. 
R.  Co.,  145  Mass.  450,  15  N.  E.  91. 

57.  In  re  Boston  &  Bear  Roads,  142 
App.  Div.  726,  127  N.  Y.  Supp.  637. 

58.  Santa  Barbara  County  v.  Yates, 
13  Cal.  App.  44,  108  Pac.  726,  113  Pac. 
1136. 

59.  Click  V.  Western  N,  C.  R.  Co., 
98  N.  C.  390,  4  S.  E.  183. 

Though  the  land  has  already  been 
taken  by  the  condemnor.  Coster  v. 
New  Jersey  R.  &  T.  Co.,  24  N.  J.  L. 
730. 

Eq.uitable  Estoppel. — Property  which 
can  be  acquired  by  eminent  domain 
may  also  be  acquired  by  equitable  es- 
toppel. Union  Pac.  R.  Co.  v.  City  of 
Greeley,  189  Fed.  1,  110  C.  C.  A.  571. 

60.  Mich. — Detroit,    etc.    E.    Co.    v. 
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in  a  single  proeeeding.^^  Two  separate  improvements  should  not  be 
embraced  in  the  same  proceeding.*^^  Separate  owners  of  separate 
property  may  be  joined  in  the  same  proceedings,"^  although  it  is 
advisable  in  such  eases  to  distinguish  clearly  the  land  of  each  and 
the  cause  against  each.^* 

3.  Initial  Pleading,  Application  or  Petition,  —  a.  General  Rules 
Are  Applicable.  —  The  same  general  rules  of  pleading  are  applicable 
in  determining  the  form  of  the  initial  pleading  in  condemnation  pro- 
ceedings as  apply  to  pleadings  in  ordinary  civil  actions.'^^     Whatever 


Ferguson,  140  Mich.  400,  103  N.  W. 
862.  N.  Y. — In  re  Harlem  Eiver 
Bridge,  174  N.  Y.  26,  66  N.  E.  584, 
affirmed,  74  App.  Div.  197,  77  N.  Y. 
Supp.  737.  Pa.— Iti  re  Euan  St.,  132 
Pa.  257,  19  Atl.  219,  7  L.  E.  A.  193, 
25  W.  N.  C.  349. 

Joinder  of  Allied  Causes.  —  Con- 
demnation of  ditch  and  right  to  have 
water  flow  over  the  same  land  may  be 
joined  in  a  single  suit.  Grand  Eonde 
Electrical  Co,  v.  Drake,  46  Ore,  243, 
78   Pac.   1031. 

Joinder  of  action  for  damages  dis- 
connected with  condemnation  proceed- 
ings was  denied  in  Imbescheid  v.  Old 
Colony  E,  Co.,  171  Mass,  209,  50  N.  E. 
609. 

61.  South  Chicago  City  E.  Co.  v.  Chi- 
cago, 196  111.  490,  63  N.  E.  1046. 

62.  In  re  Metropolitan  Transit  Co., 
45  Hun  (N.  Y.)  159;  In  re  Fleetwood 
Sts.,  8  Pa.  Co.  Ct.  210  (wherein  a 
street  and  alley  were  involved). 

Consolidation  of  two  separate  suits 
may  occur.  California  S.  E.  Co.  v. 
Southern  Pac.  E.  Co.,  67  Cal,  59,  7  Pac. 
123. 

63.  Conn. — Stevens  v.  Town  of  Nor- 
folk, 46  Conn.  227.  HI.— Martin  V. 
Chicago  &  M.  Elec.  E.  Co.,  220  111.  97, 
77  N.  E.  86;  Concordia  Cemetery  Assn. 
V.  Minneapolis  &  N.  W.  E.  Co.,  121  111. 
199,  12  N.  E.  536.  Mo.— McKee  v.  City 
of  St.  Louis,  17  Mo.  184.  N.  J.— State 
V.  Central  N.  J.  Tel.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460.  N.  Y,— Brooklvn  El. 
E.  Co.  V.  Nagel,  75  Hun  590,  27  "n.  Y. 
Supp.  669.  See  rule  under  statute  in 
Quincy,  etc.  E.  Co.  v.  Kellogg,  54  Mo 
334. 

64.  Chicago  &  M.  &  L.  S.  K.  Co.  v. 
Sanford,  23   Mich.  418. 

65.  Hollister  v.  State,  9  Idaho  651, 
77  Pac.  339. 

The  petition  was  held  sufficient  in 
the  following  cases:  Cal. — San  Joa- 
quin  Co,   V.   Stevenson,    128    Pac.    924; 


Siskiyou  County  v.  Gamlich,  110  Cal.  94, 
42  Pac.  1122;  Mendocino  County  v.  Pet- 
ers, 2  Cal.  App.  24,  82  Pac.  1122.  Conn, 
Geer  v.  Eockwell,  65  Conn.  316,  32 
Atl.  924.  Fla,— Florida  Cent.  &  P.  E. 
Co.  V.  Bell,  43  Fla.  359,  31  So.  259. 
Idaho. — Potlatch  Lumb.  Co.  v.  Peter- 
son, 12  Idaho  796,  88  Pac.  426.  HI. 
Hutchins  v.  Vandalia,  etc.  Dist.,  217 
111.  561,  75  N.  E.  354;  Gordon  v.  Comrs., 
169  111.  510,  48  N.  E.  451;  Village  of 
Byron  v.  Blount,  97  111.  62.  Mich. 
Michigan  Cent.  E.  Co.  v.  Ferguson,  162 
Mich.  220,  127  N,  W.  320;  City  of 
Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986.  Mo, — Quayle  v.  Missouri, 
K.  &  T.  E.  Co.,  63  Mo.  465,  N,  J. 
Philadelphia  &  C.  Ferry  Co.  V.  Inter- 
city Link  E.  Co.,  73  N.  J.  L.  86,  62 
Atl.  184,  affirmed,  65  Atl,  1118.  Tex. 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Mud 
Creek,  L  A.  &  M.  Co.,  1  White  &  W. 
§393.  Va,— Mairs  v.  Gallahue,  9  Gratt. 
94.  Wash. — Kitsap  County  v.  Melker, 
50  Wash.  29,  96  Pac.  695.  W.  Va. 
Mason  County  Court  v.  Thornburg,  63 
S.  E.  975;  Charleston  &  S.  Bridge  Co. 
V.  Comstock,  36  W.  Va.  263,  15  S.  E. 
69. 

See  generally  the  title  "Declaration 
and   Complaint. ' ' 

As  to  the  form  of  petition  in  certain 
jurisdictions,  see  Flint  &  P.  M.  E.  Co. 
V.  Detroit  &  B.  C.  E.  Co.,  64  Mich.  350, 
31  N.  W.  281;  Faribault  v.  Hulett,  10 
Minn.  30. 

Conditions  Precedent. — It  is  sufficient 
under  some  statutes  if  the  petition  con- 
tains a  statement  that  all  the  prelimi- 
nary steps  required  by  law  have  been 
taken.  N.  Y,  Code  Civ.  Proc,  §3360; 
Eochester  E.  Co.  v.  Eobinson,  133  N. 
Y.  242,  30  N.  E.  1008.  Sometimes,  how- 
ever, it  is  necessary  to  set  out  the 
facts.  Whitehead  v.  City  of  Denver, 
13  Colo.  App.  134,  56  Pac.  913;  Clay  v. 
Pennoyer  Creek  Imp.  Co.,  34  Mich.  204. 

Preliminary  view  must  be  alleged  in 
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facts  are  necessary  to  show  the  jurisdiction  of  the  court  must  of  course 
be  set  up.^" 

b.  Allegations  as  to  Petitioner.  —  The  petition  must  give  the  name 
of  the  petitioner,"^  and  must  allege  the  due  incorporation  of  the  peti- 
tioner, when  the  condemnor  is  a  corporation,^®  and  must  show  its 
right  to  condemn, "^^ 

Allegations  as  to  Resolution  of  Appropriation. —  "Wliere  an  ordinance,  res- 
olution or  election  must  authorize  condemnation  before  such  proceed- 
ings may  be  instituted,^"  the  petition  must  allege  that  such  authoriza- 


the  petition.      Sonoma   County  v.   Cro- 
zier,   118  Cal.   680,  50  Pac.  845. 

66.  D.  C— Fay  v.  Macfarland,  32 
App.  Cas.  295.  Mich.^ — Fox  v.  Hol- 
comb,  34  Mich.  298.  N.  J.— Wendell 
V.  Board  of  Education,  76  N.  J.  L. 
499,   70  Atl.   152. 

67.  Cal.  Code  Civ.  Proc,  §1244; 
Sexauer  v.  Star  Milling  Co.,  173  Ind. 
342,  90  N.  E.  474,  under  statute. 

68.  N.  J.— State  v.  New  York  &  K- 
J.  Tel.  Co.,  51  N.  J.  L.  83,  16  Atl. 
188.  N.  Y.—In  re  New  York,  W.  S. 
&  B.  E.  Co.,  64  How.  Pr.  216;  Dexter 
&  N.  E.  Co.  V.  Foster,  64  Misc.  500, 
119  N.  Y.  Supp.  731.  Ohio.— Queen 
City,  etc.  Co.  v.  City  of  Cincinnati,  27 
Ohio  C.  C.  385. 

Proof  of  plaintiff's  incorporation  is 
also  necessary.  Slider  v.  Ind.  &  L. 
Traction  Co.,  42  Ind.  App.  304,  85  N. 
E.  372,  rehearing  denied,  85  N.  E.   721. 

69.  Cal.— Code  Civ.  Proc,  §1244. 
Conn.— Hartford  &  C.  W.  E.  Co.  v. 
Wagner,  73  Conn.  506,  48  Atl.  218.  Ky. 
Wootten  V.  Campbell,  7  Dana  204. 
Minn.— 7n  re  Duluth  Term.  E.  Co.,  113 
Minn.  459,  130  N.  W.  18.  Miss.— Cum- 
berland Tel.  Co.  V.  Morgan,  92  Miss. 
478,  45  So.  429.  Ohio.— Central  Union 
Tel.  Co.  V.  Columbus  Grove,  28  Ohio  C. 
C.  131.  Wis.— Milwaukee  Light,  H.  & 
Tract.  Co.  r.  Burlington  Elec.  L.  &  P. 
Co.,   142   Wis.   436,   125   N.   W.   932. 

Such  franchise  was  held  unnecessary 
in  Tuolumne  Water  P.  Co.  V.  Frederick, 
13  Cal.  App.  498,  110  Pac.  134. 

A  de  facto  corporation  may  maintain 
condemnation  proceedings.  111. — Brown 
V.  Calumet  E.  E.  Co.,  125  111.  600,  18 
N.  E.  283.  Ind. — Morrison  v.  Indian- 
apolis &  W.  E.  Co.,  166  Ind.  511,  76  N. 
E.  961,  77  N.  E.  744.  Mich.— Detroit, 
etc.  E.  Co.  V.  Campbell,  140  Mich.  384, 
103  N.  W.  856. 

So  also  a  foreign  corporation  (Kirk- 
Christy  Co.  r.  American  Assn.,  32  Ky. 
L.   Eep.   1177,   108   S.   W.   232),   though 
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it  is  sometimes  required  that  such  a 
corporation  shall  first  domesticate  itself 
(Baldwin  v.  Postal  Tel.  Cable  Co.,  78 
S.  C.  419,  59  S.  E.  67;  State  v.  Puget 
Sound  &  G.  H.  E.  Co.,  54  Wash.  530, 
103   Pac.   809). 

70.  See  the  following  cases:  U.  S. 
City  of  Madison  f.  Daley,  58  Fed.  751. 
Conn. — Starr  Burying  Ground  Assn.  v. 
North  Lane  Cemetery  Assn.,  77  Conn. 
83,  58  Atl.  467.  Del.— Johnson  V.  Phil- 
adelphia, etc.  E.  Co.  (Del.  Ch.),  62  Atl. 
86.  m.— Thompson  v.  Trustees,  218  111. 
540,  75  N.  E.  1048.  la.— Crandall  v. 
Des  Moines,  N.  &  W.  E.  Co.,  103  Iowa 
684,  72  N.  W.  778.  Mich.— Heck  v. 
School  District,  49  Mich.  551,  14  N.  W. 
493.  Minn.— Minneapolis  &  St.  L.  E. 
Co.  V.  Olson,  81  Minn.  265,  83  N.  W. 
1086,  rehearing  granted,  81  Minn.  265, 
84  N.  W.  101,  judgment  reversed  on  re- 
hearing, 84  N.  W.  742.  Mo.— City  of 
Tarkio  V.  Clark,  186  Mo.  285,  85  S.  W. 
329;  State  ex  rel.  Sayers  v.  School  Dist., 
79  Mo.  App.  103.  Neb. — Lesieur  v. 
Custer  County,  61  Neb.  612,  85  N,  W. 
892.  N.  J.— Wray  v.  Mott  (IN.  J.  L.), 
83  Atl.  866;  Borough  of  Florham  Park 
V.  Borough  of  Madison,  78  N.  J.  L.  446, 
78  Atl.  753,  reversing  77  N.  J.  L.  260,  72 
Atl.  4;  Mundy  v.  Fountain,  76  N.  J.  L. 
701,  71  Atl.  693;  State  v.  New  York  & 
Nt  J.  Tel.  Co.,  51  N.  J.  L.  83, 16  Atl.  188. 
N.  Y.—In  re  City  of  Buffalo,  78  N.  Y. 
362;  Dexter  &  N.  E.  Co.  V.  Foster, 
64  Misc.  500,  119  N.  Y.  Supp.  731; 
In  re  Village  of  Le  Eoy,  23  Misc.  53, 
50  N.  Y.  Supp.  611,  affirmed,  35  App. 
Div.  177,  55  N.  Y.  Supp.  149.  Ohio. 
Erie  E.  Co.  V.  City  of  Youngstown,  26 
Ohio  C.  C.  679.  Ore.— Grande  Eonde 
Elec.  Co.  V.  Drake,  46  Ore.  243,  78  Pac. 
1031.  Wis.— In  re  Eastern  E.  Co.,  136 
Wis.  249,  116  N.  W.  841.  Wyo.— Ed- 
wards V.  City  of  Cheyenne,  114  Pac. 
677. 

Such  allegation  of  permission  was 
held   unnecessary  in:      Cal, — California 
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tion  has  been  given  in  proper  form/^  as  a  jurisdictional  fact, 
c.  Allegations  of  Oionership.  —  It  is  generally  requisite  that  the 
petition  in  condemnation  proceedings  allege  that  the  defendant  owns 
or  claims  to  own  some  interest  in  the  property  to  be  condemned/^ 
and  sometimes  the  name  of  the  owner,  if  known,  should  be  alleged/^ 
However,  the  exact  interest  of  each  owner  need  not  be  alleged^* 


So.  E.  Co.  V.  Kimball,  61  Cal.  90.  Colo. 
Union  Pae.  K.  Co.  v.  Colorado,  etc.  Co., 
30  Colo.  133,  69  Pac.  564,  97  Am.  St. 
Kep.  106.  Del.— 7n  re  Front  &  U.  St. 
E.  Co.,  1  Penne.  370,  41  Atl.  200.  N,  J. 
Brinkerhoff  v.  Newark  &  H.  Tract.  Co., 
66  N.  J.  L.  478,  49  Atl.  812.  N.  Y. 
In  re  West  134th  St.,  143  App.  Div. 
258,  128  N.  Y.  Supp.  589.  Wash.— State 
V.  Superior  Court,  56  Wash.  214,  105 
Pae.  637. 

Place  of  Resolution. — It  is  immate- 
rial that  the  resolution  of  condemna- 
tion was  formulated  outside  the  state. 
New  York,  N.  H.  &  H.  E.  Co.  V.  Long, 
69  Conn.  424,  37  Atl.  1070. 

Agent  bringing  suit  for  the  United 
States  government  must  show  that  he 
has  been  duly  authorized  to  do  so. 
In  re  Montgomery,  48  Fed.   896. 

71.  Mich.— Heck  v.  School  Dist.  No. 
2,  49  Mich.  551,  14  N.  W.  493.  MC 
Kansas  City  v.  Mastin,  169  Mo.  80,  68 
S.  W.  1037.  N.  Y.—In  re  West  162nd 
St.,  125  App.  Div.  485,  109  N.  Y.  Supp. 
950,  affirmed  in  193  N.  Y.  570,  85  N.  E. 
1117. 

But  see  Lake  Shore  &  M.  S.  E.  Co. 
V.  Baltimore,  etc.  E.  Co.,  149  111.  272, 
37  N.  E.  91;  City  of  St.  Louis  v.  Glea- 
son,   93   Mo.   33,   8    S.   W.   348. 

Such  authorization  was  held  unneces- 
sary in:  Mo. — State  ex  rel.  Greffet  v. 
Williams,  227  Mo.  32,  58,  127  S.  W. 
52,  59.  Ohio.— Toledo,  etc.  E.  Co.  v. 
Toledo,  etc.  E.  Co.,  6  Ohio  C.  ^C.  362. 
S.  C. — Atlantic  Coast  Line  E.  Co.  V. 
Seaboard  Air  Line  E.,  88  S.  C.  464, 
71  S.  E.  34. 

Antecedent  selection  of  land  by 
board  of  directors  need  not  be  alleged. 
Central  Pac.  E.  Co.  v.  Feldman,  152 
Cal.  303,  92  Pac.  849. 

Where  denied  it  must  be  shown  that 
the  suit  was  authorized  before  the 
court  has  power  to  proceed.  Fay  v. 
Macfarland,  32  App    Cas     (D.  C.)    295. 

72.  Metropolitan  West  Side  El.  E. 
Co.  V.  Eschner,  232  111.  210,  S3  N.  E. 
809;   Jones  v.   Skinner,   61   Me.   25. 

Fee  simple  title  is  presumed  to  reside 
in  the  owner,  unless  an  inferior  title  is 


alleged.  Metropolitan  West  Side  Elee. 
E.  Co.  V.  Eschner,  supra;  Eippe  v.  Chi- 
cago, D.  &  M.  E.  Co.,  23   Minn.  IS. 

If  the  title  be  less  than  a  fee  it 
must  be  so  stated.  Sanitary  Dist.  of 
Chicago  V.  Pittsburgh,  etc.  E.  Co.,  216 
111.  575,  75  N.  E.  248. 

Easements  need  not  necessarily  be 
specified.  Seton  v.  City  of  New  York, 
130  App.  Div.  148,  114  N.  Y.  Supp. 
565,  reversing  61  Misc.  430,  114  N.  Y. 
Supp.    1145. 

Certainly  this  is  unnecessary  if  the 
easement  will  be  unaffected.  City  of 
Pontiac  v.  Lull,  111  Mich.  509,  69  N. 
W.  1110. 

73.  Cal. — "All  owners  and  claim- 
ants." Code  Civ.  Proc,  §1244.  Ind. 
Sexauer  v.  Star  Milling  Co.,  173  Ind. 
342,  90  N.  E.  474.  Me.— Lancaster  v. 
Augusta  Water  Dist.,  108  Me.  137,  79 
Atl.  463.  Mich.— Toledo,  etc.  E.  Co. 
V.  Munson,  57  Mich.  42,  23   N.  W.  455. 

Contra  by  statute.  Boyd  v.  Negley, 
40'  Pa.   377. 

Schedule  annexed  to  the  petition  and 
showing  the  owners  is  a  sufficient  show- 
ing. In  re  Washington  Park  Comrs., 
52' "N.   Y.   131. 

Owner  of  Fee. — When  a  telegraph 
company  condemns  way  over  railroad, 
railroad  cannot  object  because  petition 
does  not  show  owners  of  the  fee.  New 
Orleans  M.  &  T.  E.  Co.  v.  Southern  & 
A.  Tel.  Co.,  53  Ala.  211. 

Failure  to  state  residence  is  cured  by 
the  appearance  by  attorney  of  the 
owner  in  question.  In  re  Eochester,  H. 
&  L.  E.  Co.,  9  N.  Y.  St.  560. 

74.  Cal.— California  So.  E.  Co.  v. 
Colton  L.  &  W.  Co.,  2  Pac.  38.  HI. 
Chicago  &  N.  W.  E.  Co.  v.  Chicago 
Mich.  Inst.,  239  111.  197,  87  N.  E.  933. 
N.  Y.— Dexter  &  N.  E.  Co.  v.  Foster, 
64  Misc.  500,  119  N.  Y.  Supp.  731. 
Tex. — Eabb  v.  La  Feria  Mut.  Canal  Co. 
(Tex.  Civ.  App.),  130  S.  W.  916. 

See  also  Omaha,  etc.  E.  Co.  v.  Ger- 
rard,  17  Neb.  587,  24  N.  W.  279. 

Tenure  by  which  owner  holds  need 
not  be  stated.  Postal  Tel.  Cable  Co. 
V.  Southern  E.  Co.,  89  Fed.  190. 
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Estoppel  To  Deny  Title. —  If  the  petition  allege  ownership  in  a  given 
defendant,  the  condemnor  cannot,  as  a  rule,  deny  the  title  of  such 
defendant,^^  though  such  allegations  are  not  binding  on  the  de- 
fendants® 

Trial  of  Title.  —  In  many  cases  it  has  been  held  that  the  question 
of  title  is  not  in  issue  and  cannot  be  determined  in  condemnation 
proceedings,'^^  though  the  contrary  has  also  been  maintained,'^^  and 
this  question  of  title  may  be  determined  in  certain  jurisdictions,  if 
the  question  be  raised  by  an  issue,^^  either  as  a  preliminary  matter 
prior  to  the  impaneling  of  the  jury  or  the  appointment  of  com- 
missioners,*°  or  on  appeal.^^ 


Under  statute  it  was  held  in  City  of 
Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  585,  that  the  condemnor  may 
assert  part  of  the  title  in  himself  and 
condemn    the   balance. 

Condemnor  cannot  claim  title  in  him- 
self and  ask  adjudication  upon  it.  Col- 
orado M.  E.  Co.  V.  Croman,  16  Colo. 
381,   27   Pac.   256. 

Bare  legal  title  of  defendant  and 
that  damages  are  nominal  may  be 
shown.  Colorado  Cent.  E.  Co.  v.  Allen, 
13  Colo.  229,  29  Pac.  605. 

Map  designating  owner  Is  not  con- 
clusive against  the  condemnor.  The 
title  may  be  disputed.  Allyn  v.  Provi- 
dence, W.  &  B.  E.  Co.,  4  E.  I.  457. 

75.  Ark. — Auditor  v.  Crise,  20  Ark. 
540.  Dak. — Northern  Pac.  E.  Co.  v. 
Jackman,  6  Dak.  236,  50  N.  W.  123. 
111.— Ligare  v.  City  of  Chicago,  157  111. 
637,  41  N.  E.  1021;  Chicago  &  I.  E. 
Co.  V.  Hopkins,  90  111.  316.  N.  Y. 
Village  of  Clean  v.  Steyner,  135  N.  Y. 
341,  32  N.  E.  9,  17  L.  E.  A.  640;  Village 
of  Medina  v.  Graves,  113  N.  Y.  Supp. 
52.  Ore. — Willamet  Falls  Canal  Lock 
Co.  V.  Kelly,  3   Ore.   99. 

76.  Metropolitan  West  Side  Elec.  E. 
Co.  V.  Eschner,  232  111.  210,  83  N.  E. 
809. 

Owner  need  not  prove  title  as  al- 
leged. Ga.— Selma,  E.  &  D.  E.  Co.  v. 
Camp,  45  Ga.  180.  111. — Chicago  &  M. 
Elec.  E.  Co.  V.  Diver,  213  111.  26,  72 
N.  E.  758.  la. — Cummins  v.  Des  Mioines 
&  St.  L.  E.  Co.,  63  Iowa  397,  19  N.  W. 
268.  Minn.— Knauft  v.  St.  Paul,  etc. 
E.  Co.,  22  Minn.  173.  Wis— Murray 
Hill  Land  Co.  v.  Milwaukee,  etc.  Co., 
126  Wis.  14,  104  N.  W.  1003. 

See  also  Sangamon  Co.  v.  Brown,  13 
111.  207;  Diedrich  v.  N.  W.  Union  E. 
Co.,  42  Wis.  248,  24  Am.  Eep.  399. 

77.  Cal. — San  Francisco  M.  &  Ala- 
meda   Water    Co.    p.    Alameda    W.    Co., 
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36  Cal.  639.  Colo. — Denver,  etc.  Co.  v. 
Denver  &  E.  G.  E.  Co.,  30  Colo.  204, 
69  Pac.  568,  60  L.  E.  A.  383.  111. 
Chicago  &  N.  W.  E.  Co.  v.  Miller,  251 
111.  58,  95  N.  E.  1027.  Mass.— Wil- 
marth  v.  Knight,  7  Gray  294.  Mich. 
Mansfield,  C.  &  L.  M.  E.  Co.  v.  Clark, 
23  Mich.  519.  N,  Y.—In  re  City  of 
Yonkers,  117  N.  Y.  564,  23  N.  E.  661. 
Pa. — In  re  Coshockton  Ave.,  1  Walk. 
424.  Tex.— Galveston,  H.  &  S.  A.  E. 
Co.  V.  Mud  Creek,  etc.  Co.,  1  White  & 
W.  Civ.  Gas.,  §397. 

One  defendant  cannot  dispute  an- 
other defendant 's  title  and  thus  elimi- 
nate him  from  the  proceedings.  Chi- 
cago &  N.  W.  E.  Co.  V.  Miller,  251  111. 
58,  95  N.  E.  1027. 

78.  Wilson  v.  South  Portland,  108 
Me.   146,   76  Atl.   284. 

By  agreement  this  question  may  be 
determined  in  the  condemnation  suit. 
City  of  Geneva  v.  Henson,  195  N.  Y. 
447,  88  N.  E.  1104,  reversing  121  App. 
Div.   893,  105   N.  Y.   Supp.   1110. 

79.  111. — Sanitary  Dist.  of  Chicago 
V.  Pittsburgh,  etc.  E.  Co.,  216  111.  575, 
75  N.  E.  248.  Minn.— Brisbine  v.  St. 
Paul,  etc.  E.  Co.,  23  Minn.  114.  N.  0. 
City  of  New  Bern  v.  Wladsworth,  151 
N.  C.  309,  66  S.  E.  144. 

80.  m.— Chicago,  etc.  R.  Co.  v. 
Diver,  213  111.  26,  72  N.  E.  758.  Minn. 
St.  Paul  &  S.  C.  E.  Co.  V.  Matthews, 
16  Minn.  341.  Wash.— Bellingham  B. 
&  B.  C.  E.  Co.  V.  Strand,  14  Wash.  144, 
44  Pac.  140,  46  Pac.  238. 

81.  Me.— Thurston  V.  Portland,  63 
Me.  149.  N.  J.— Miller  v.  Newark,  35 
N.  J.  L.  460.  Pa. — Church  v.  Northern 
Cent.  E.,  45  Pa.   339. 

Interpleader  may  be  allowed  to  con- 
test the  right  to  damages  awarded. 
Dve  r.  Midland  Valley  E.  Co.,  77  Kan. 
488,   94  Pac.   785. 
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d.  Description  of  Property.  —  The  petition  must  contain  an  ac- 
curate description  of  the  property  to  be  condemned.^^  The  location 
and  quantity  of  land*^  and  other  details  of  description  should  be 
stated  with  the  same  accuracy  as  is  required  in  a  conveyance  of  land,*** 


82.  Ala. — Folmar  v.  Folmar,  68  Ala. 
120.  Cal. — Description  of  each  piece 
of  land  to  be  taken,  and  whether  it 
is  part  or  the  whole  of  an  entire  tract. 
Code  Civ.  Proc,  §1244.  Ind.— Sexauer 
V.  Star  Milling  Co.,  173  Ind.  342,  90  N. 
E.  474.  Me. — Prescott  v.  Curtis,  42 
Me.  64.  N.  J. — National  Docks,  etc. 
Co.  V.  State,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Kep.  421.  N.  Y — Dex- 
ter &  N.  R.  Co.  v.  Foster,  64  Misc.  500, 
119  N.  Y.  Siipp.  731.  Ohio.— Proprie- 
tors of  Cemetery  v.  Cincinnati,  H.  & 
D.  R.  Co.,  1  Ohio  Dec.  343,  7  West.  L. 
J.  392.  Pa.— Hays  v.  Risher,  32  Pa. 
169.  Wash. — ^Spokane,  etc.  Co.  v.  Jones 
&  Co.,  53  Wash.  37,  101  Pac.  515. 

A  specific  description  of  the  prop- 
erty, and  its  location  by  metes  and 
bounds,  with  reasonable  certaintv.  N. 
Y.  Code  Civ.  Proc,   §3360. 

Land  not  described  cannot  be  con- 
demned. Ala.  — Hobbs  v.  Nashville,  C. 
&  St.  L.  R.  Co.,  122  Ala.  602,  26  So. 
139,  82  Am.  St.  Rep.  103.  N.  J.— South- 
ard V.  Morris  Canal  &  B.  Co.,  1  N.  J. 
Eq.  518.  N.  Y.— Village  of  Babylon 
V.  Bergen,  68  Misc.  433,  124  N.  Y. 
Supp.  871. 

The    descriptions    were    sufficient    in 

the  following  cases:  Cal. — Madera 
County  V.  Raymond  Granite  Co.,  139 
Cal.  128,  72  Pac.  915,  rehearing  denied, 
72  Pac.  989;  Boca  &  L.  R.  Co.  v.  Sierra 
Val.  R.  Co.,  2  Cal.  App.  546,  84  Pac. 
298.  Ga. — Central  Georgia  Co.  v.  Mad- 
dox,  135  Ga.  246,  69  S.  E.  109.  lU. 
Hutt  V.   City  of  Chicago,   187  111.   145, 

58  N.  E.  412.  Ind.— Mull  v.  Indian- 
apolis, etc.  Co.,  169  Ind.  214,  81  N.  E. 
657.  la.— Gray  v.  Iowa  Cent.  R.  Co., 
129  Iowa  68,  105  N.  W.  359.  Ky. 
Smoot  V.  Schooler,  87  Ky.  157,  8  S.  W. 
202.  Mass. — Grand  Junction  R.  &  De- 
pot Co.  V.  Middlesex  County  Comrs.. 
14  Gray  553.  Mich.— Cincinnati  S.  & 
M.  R.  Co.  V.  Bay  City  &  B.  C.  R.  Co., 
106  Mich.  473,  64  N.  W.  471.  Minn. 
Wilkin  V.  First  Division,  etc.  R.  Co., 
16  Minn.  271.  Mo. — American  Tel.  Co. 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  202  Mo. 
656,  101  S.  W.  576.  N.  Y.— Village  of 
Champlain    v.    McCrea,    165    N.    Y.    264, 

59  N.  E.  83,  reversing  33  App.  Div.  259. 


53  N.  Y.  Supp.  1Q96.  Ohio.— Cleveland 
&  T.  R.  Co.  V.  Prentice,  13  Ohio  St. 
373.  Pa. — In  re  Factoryville,  etc.  Road, 
19  Pa.  Super.  613.  S.  C.—Ex  parte 
Bennett,  26  S.  C.  317,  2  S.  E.  389. 
Tex.— Gulf,  C.  &  S.  F.  R.  Co.  v.  South- 
western Tel.  Co.,  18  Tex.  Civ.  App.  500, 
45  S.  W.  151;  City  of  Stephenville  V 
Overby,  3  Tex.  Civ.  App.  173,  22  S.  W. 
121.  Wash.— State  v.  Superior  Court, 
48  Wash.  277,  93  Pac.  423.  W.  Va. 
Ohio  River  Co.  v.  Harness,  24  W.  Va. 
511. 

Descriptions     Insuificient. — Cal. — San 

Francisco  &  S.  J.  V.  R.  Co.  v.  Gould, 
122  Cal.  601,  55  Pac.  411.  lU.— Helm 
r.  Grayville,  224  111.  274,  79  N.  E.  689. 
Mich.  —  Detroit,  L.  &  D.  R.  Co.  V. 
Wayne  Cir.  Judge,  95  Mich.  318,  54 
N.  W.  946.  N.  J.— New  York  &  N.  J. 
Tel.  Co.  V.  Brown,  50  N.  J.  L.  432,  14: 
Atl.  122.  N.  Y.— Dexter  &  N.  R.  Co. 
r.  Foster,  64  Misc.  500,  119  N.  Y.  Supp. 
731.  Tex.— Parker  v.  Ft.  Worth  &  D. 
C.  R.  Co.,  84  Tex.  333,  19  S.  W.  518. 

Expensiveness  is  no  excuse  for  fail- 
ure to  describe  the  property.  City  of 
Helena  f.  Rogan,  26  Mont.  452,  68  Pac. 
798,  rehearing  denied,  27  Mont.  135, 
69   Pac.   700. 

83.  ni.— Galena,  etc.  Union  R.  Co, 
V.  Pound,  22.  111.  399.  N.  J.— Vail  v. 
Morris  &  E.  R.  Co.,  21  N.  J.  L.  189. 
N.  Y.—In  re  New  York  Cent.  &  H.  R. 
R.  Co.,  70  N.  Y.  191.  Wis.— Strang  v. 
Beloit  &  M.  R.  Co.,  16  Wis.  635. 

Exact  place  need  not  be  designated. 
Folmar  t\  Folmar,   71   Ala.   136. 

84.  Ky.— Rice  v.  Danville,  L.  &  N. 
T.  R.  Co.,  7  Dana  81.  Mass.— Kohl- 
hepp  V.  West  Roxbury,  120  Mass.  596. 
Mich.— Detroit,  S.  &  D.  R.  Co.  v.  Wayne 
Cir.  Judge,  95  Mich.  318,  54  N.  W.  946. 

Proceeding  void  for  uncertainty. 
City  of  Tarkio  r.  Clark,  186  Mo.  285, 
85  S.  W.  329;  Williams  v.  Kirby,  169 
Mo.  622,  70  S.  W.  140. 

Persons  not  parties  cannot  attack 
collaterally  for  incorrectness  of  de- 
scription. Goodrich  v.  City  of  Detroit, 
123  Mich.  559,  82  N.  W.  255,  affirmed, 
184  U.  S.  432,  22  Sup.  Ct.  397,  46  L. 
ed.   627. 

One    owner    cannot     object     because 
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and  with  such  precision  that  from  it  a  surveyor  may  be  able  to  locate 

the  land.^^ 

Each  parcel  of  land  to  be  taken  must  be  described.^* 

Land  only  incidentally  affected,  and  which  is  not  to  be  taken,  need  not 

be  described.**^ 

By  Reference.  —  The  description  may  be  made  adequate  by  reference 

to  an  accompanying  map"***  or  schedule  (though  the  reference  be  mere- 


property  of  other  owners  is  not  suf- 
ficiently described.  City  of  Pontiac  v. 
Lull,  111  Mich.  509,  69  N.  W.  1110. 

85.  Ala. — London  v.  Sample  Lumb. 
Co.,  91  Ala.  606,  8  So.  281.  111.— Smith 
V.  Claussen  Park  Dist.,  229  111.  155,  82 
N.  E.  278.  Ind. — Darrow  v.  Chicago, 
etc.  E.  Co.,  169  Ind.  99,  81  N.  E.  1081; 
Conaway  v.  Ascherman,  94  Ind.  187. 
Mo.— St.  Louis,  0.  H.  &  C.  E.  Co.  v. 
Fowler,  113  Mo.  458,  20  S.  W.  1069. 
N.  Y. — In  re  Suburban  Eapid  Transit 
Co.,  38  Hun  553.  Tex.— Houston  &  T. 
C.  E.  Co.  V.  Postal  Tel.  Cable  Co.,  18 
Tex.   Civ.   App.   502,   4^  S.   W.  179. 

So  that  owner  not  deceived  as  to 
what  land  is  taken.  Lancaster  v.  Au- 
gusta Water  Dist.,    (Me.),   79   Atl.   463. 

Additional  land  need  not  be  de- 
scribed as  accurately  as  that  in  orig- 
inal proceedings.  In  re  New  York 
Cent.  &  H.  E.  E.  Co.,  33  Hun  (N.  Y.) 
274. 

Location  within  the  state  should  be 
stated.  Martin  v.  Beverley,  5  Call 
(Va.)   444. 

However,  matters  of  which  the  court 
takes  judicial  notice  need  not  be  given. 
In  re  Independence  Ave.,  128  Mo.  272, 
30  S.  W.   773. 

Land  already  occupied  by  a  railroad 
should  be  so  described.  Cincinnati,  L. 
F.  &  C.  E.  Co.  V.  Danville  &  V.  E.  Co., 
75  111.   113. 

Telegraph  and  Telephone  Lines.— 
Where  a  telegraph  line  is  to  be  placed 
along  a  railroad,  location  of  poles  and 
number  of  wires  need  not  be  given 
(St.  Louis  &  C.  E.  Co.  V.  Postal  Tel 
Co._,  172  111.  508,  51  JSr.  E.  382);  nor 
is  it  necessary  to  allege  the  legal  sub- 
divisions to  be  crossed  (Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  E.  Co., 
104  Fed.  623,  affirmed,  49  C.  C.  A.  663, 
111   Fed.   842. 

However,  in  telephone  cases,  it  is 
held  necessary  to  give  the  size,  posi- 
tion, number  and  location  of  poles. 
Winter  v.  New  York  &  N.  J.  Tel.  Co., 
51  N.  J.  L.  83,  16  Atl.  188;  Broome  v. 
New  York  &  N.  J.  Tel.  Co.,  49  N.  J.  L. 
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624,  9  Atl.  754;  Suffolk  Co.  Tel.  Co. 
V.  Gammon,  113  App.  Div.  764,  99  N. 
Y.   Supp.   295. 

Exact  route  of  telephone  line  need 
not  be  given.  St.  Louis  &  S.  F.  E.  Co. 
V.  Southwestern,  etc.  Co.,  121  Fed.  276, 
58  C.  C.  A.  198. 

Street  being  condemned,  the  owner's 
frontage  must  be  given.  Bay  City,  etc. 
E.  Co.  V.  Hitchcock,  90  Mich.  533,  51 
N.  W.  908. 

Water  rights  should  be  described  by 
a  statement  of  the  quantity  involved. 
N.  H.— Hovey  v.  Perkins,  63  N.  H.  516, 
3  Atl.  923.  N.  Y.—In  re  Malone  Water- 
works Co.,  15  N.  Y.  Supp.  649.  Wash. 
Fulton  V.  Methow  Co.,  45  Wash.  136, 
88  Pac.  117. 

Trimming  of  trees  should  be  de- 
described  by  stating  the  extent  to 
which  trimming  is  required.  Bell  Tel. 
Co.  V.  Parker,  187  N.  Y.  299,  79  N.  E. 
1008,  reversing  115  App.  Div.  920,  101 
N.   Y.   Supp.   1112. 

Plans  and  specifications  need  not  be 
set  out  in  the  petition.  Suver  v.  Chi- 
cago, St.  F.  &  C.  E.  Co.,  123  111.  293, 
14    N.   E.    12. 

86.  Mich.— Toledo,  etc.  R.  Co.  v. 
Munson,  57  Mich.  42,  23  N.  W.  455. 
Neb.— Omaha  &  E.  V.  E.  Co.  v.  Eich- 
ards,  38'  Neb.  847,  57  N.  W.  739.  Pa. 
In  re  Harbaugh  Ave.,  10  Pa.  Co.  Ct. 
440. 

87.  m.— Village  of  Hyde  Park  v. 
Dunham,  85  111.  569.  Ind. — Darrow  r. 
Chicago,  etc.  E.  Co.,  169  Ind.  99,  81 
N.  E.  1081.  Mont.— Yellowstone  Park 
E.  Co.  V.  Bridge  Coal  Co.,  34  Mont. 
545,  87  Pac.  963.  N.  Y.— New  Eoehelle 
Water  Co.  v.  Siebrecht,  65  Hun  620,  19 
N.  Y.  Supp.  954.  Ohio.— Schaible  v. 
Lake  Shore  &  M.  S.  E.  Co.,  10  Ohio 
C.  C.  334.  Tex.— Kirby  v.  Panhandle 
&  G.  E.  Co.,  39  Tex.  Civ.  App.  252,  88 
S.  W.  281.  Wash.— City  of  Tacoma  v. 
Wetherby,  57  Wash.  295,  106  Pac.  903. 

88.  Cory  v.  Chicago,  etc.  E.  Co.,  100 
Mo.  282,  13  S.  W.  346;  Fremont,  etc. 
E.  Co.  V.  Matthies,  35  Neb.  48,  52  N. 
W.  698. 
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\j  "hereafter  described "),«''  though  not  by  reference    to    a    deed.°<^ 
References  to  Maps  and  Profiles.  —  It  has  been  held  essential  to  allege 
in  the  petition  for  condemnation  that  the  necessary  maps  and  profiles 
have  been  filed.^^ 

e.  Allegation  of  Value  of  Property.  —  It  is  not  necessary  in  all 
states  to  allege  in  the  petition  the  value  of  the  property  involved.'-'^ 

f.  Allegations  of  Purpose  of  Condemnation.  —  The  petition  in  con- 
demnation proceedings  must  show  the  purpose  of  the  condemnation,'^^ 
the  use  to  which  the  property  in  question  is  to  be  put,***  that  the  use 


Map  need  not  be  attached  to  the  pe- 
tition for  this  purpose.  Duke  V.  Cen- 
tral N.  J.  Tel.  Co.,  53  N.  J.  L.  341, 
SI  Atl.  460. 

89.  In  re  Washington  Park  Comrs., 
52i  N.  Y.  131. 

90.  In  re  New  York  Cent.  &  H.  R. 
E.  Co.,  70  N.  Y.  191. 

Pajol  testimony  cannot  supply  an 
adequate  description.  Parker  v.  Ft. 
Worth  &  D.  C.  E.  Co.,  84  Tex.  333,  19 
S.  W.  518. 

91.  Durham  &  N.  E.  Co.  V.  Eich- 
mond,  etc.  Co.,  106  N.  C.  16,  10  S.  E. 
1041. 

By  Cal.  Code  Civ.  Proc,  §1244,  where 
a  right  of  way  is  sought  the  complaint 
must  be  accompanied  by  a  map. 

Stakes  may  be  referred  to  m  the 
petition.  Stillwater  &  M.  St.  E.  Co. 
V.  Slade,  36  App.  Div.  587,  55  N.  Y. 
Supp.  966. 

Plat  of  location  need  not  be  filed 
•with  petition  where  it  will  add  noth- 
ing to  what  is  set  out  in  the  petition. 
St.  Louis  &  C.  E.  Co.  V.  Postal  Tel.  Co., 
173  111.  50S,  51  N.  E.  382. 

Map  duly  filed  and  referring  to  the 
petition  is  deemed  a  part  of  the  peti- 
tion.    In  re  Bensel,  140  App.  Div.  257, 

125  N".  Y.  Supp.  128,  rehearing  denied, 

126  K  Y.  Supp.  1121. 

92.  The  petition  must  show  the 
value  of  the  land  involved  or  the 
amount  involved.  Colorado  Cent.  E. 
Co.  V.  Allen,  13  Colo.  229,  22  Pac.  605. 

In  New  York  the  petition  must  set 
forth  the  value  of  the  property  to  be 
condemned.     Code  Civ.  Proc,  §3360. 

Value  need  not  be  alleged.  Califor- 
nia So.  E.  Co.  V.  Southern  Pac.  E.  Co., 
67  Cal.  59,  7  Pac.  123,  128. 

93.  Ala. — M'cCulley  v.  Cunningham, 
9G  Ala.  583,  11  So.  694.  111.— Pitts- 
burgh, etc.  E.  Co.  V.  Sanitary  Dist.,  218 
111.  286,  75  N.  E.  892,  2  L.  E.  A.  (N.  S.) 
226.  Mich.— Marquette  &  S.  E.  E.  Co. 
V.  Longyear^   133   Mich.   94,  94   N.   W. 


670.  N.  Y.— Code  Civ.  Proc,  §3360; 
In    re    New   York    Cent.    &    H.    E.    Co., 

5  Hun    86.      Pa. — Wilson    v.    Pittsburg 

6  L.  E.  E.  Co.,  34  Pa.  Super.  575. 
The    showing    of    purpose    was    held 

sufficient  in:  Cal. — Eialto  Irrig.  Dist. 
r.  Brandon,  103  Cal.  384,  37  Pac.  484. 
lU.— Suver  v.  Chicago,  S.  F.  &  C.  E. 
Co.,  123  111.  293,  14  N.  E.  12.  Ind. 
Forneman  v.  Mt.  Pleasant  Cemetery 
Assn.,  135  Ind.  344,  35  N.  E.  271. 

Cure  of  Defect. — Failure  to  allege 
purpose  is  cured  by  proof  at  trial  and 
finding  by  the  court.  New  Eochelle 
Water  Co.  v.  Siebrecht,  65  Hun  620, 
19  N.  Y.  Supp.  954. 

It  may  also  be  cured  by  amendment. 
Oregon-Wiash.  E.  &  N.  Co.  V.  Wilkinson, 
188  Fed.  363. 

Railroad  Purposes. — It  is  sufficient 
to  show  that  land  is  sought  for  rail- 
road purposes.  The  number  of  tracks 
or  contemplated  use  by  other  roads 
need  not  be  stated.  Atlanta  Terra 
Cotta  Co.  V.  Georgia  E.  Co.,  132  G-a. 
537,  64  S.  E.  563;  Chicago,  E.  I.  &  P. 
E.  Co.  V.  Smith,  111  111.  363. 

Separate  Tracts. — The  exact  use  con- 
templated as  to  each  tract  need  not 
be  stated.  Fletcher  v.  Chicago,  etc.  E. 
Co.,  67  Minn.  339,  69  N.  W.  1085. 

Other  Purposes. — Where  it  is  alleged 
that  the  property  is  desired  for  certain 
''and  other  purposes,"  the  latter  ex- 
pression adds  nothing  to  the  extent  of 
land  which  can  be  taken.  Foster  v. 
Chicago,  etc.  E.  Co.,  10  Tex.  Civ.  App. 
476,  31  S.  W.  529. 

94.  Ind.— Sexauer  v.  Star  Milling 
Co.,  173  Ind.  342,  90  N.  E.  474.  Mich. 
City  of  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  W.  986,  4  L.  E.  A.  813. 
N.  Y.—In  re  Broadway  &  S.  A.  E.  Co., 
73  Hun  7,  25  N.  Y.  Supp.  1080.  Ohio. 
Valley  E.  Co.  v.  Bohm,  34  Ohio  St. 
114.  Wis.— Chicago,  M.  &  St.  P.  E. 
Co.  V.  Eichardson,  86  Wis.  154,  56  N. 
W.    741. 
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is  of  a  public  charaeter,^^  and,  under  certain  statutes,  an  intention, 
in  good  i'aith,  to  use  the  land  in  the  manner  prescribed.'*'*  No  more 
complete  title  than  is  allowed  should  be  asked  for.^'^ 

g.  Allegation  of  Necessity  of  Condemnation.  —  It  is  generally 
requisite  that  the  petition  in  condemnation  proceedings  allege  that 
the  proposed  taking  is  a  matter  of  necessity,''^  or  set  up  concisely  the 


Statement  of  use  was  held  sufficient 
in  Columbus  Wiaterworks  Co.  v.  Long, 
121  Ala  245,  25  So.  702. 

Manner  in  which  the  highway  in 
question  is  to  be  constructed  need  not 
be  stated.  San  Luis  Obispu  Co.  v. 
Simas,  1  Cal.  App.  175,  81  Pae.  972. 

95.  U.  S. — Shasta  Power  Co.  V. 
"Walker,  149  Fed.  568.  Ala.— McCulley 
V.  Cunningham,  96  Ala.  583,  11  So. 
694.  Cal. — Northern  Light  &  Power 
Co.  V.  Stacher,  13  Cal.  App.  404,  109 
Pae.  896.  Conn. — Evergreen  Cemetery 
Assn.  V.  Beecher,  53  Conn.  551,  5  Atl. 
353.  Ga. — Nolan  v.  Central  Ga.  Power 
Co.,  134  Ga.  201,  67  S.  E.  656.  Ind. 
Great  Western,  etc.  Co.  v.  Hawkins, 
30  Ind.  App.  557,  66  N.  E.  765.  Mo. 
Kansas  City  Interurban  E.  Co.  V.  Nel- 
son, 193  Mo.  297,  91  S.  W.  1036.  N.  Y. 
Stannards  Corners  Eural  Cem.  Assn.  v. 
Brandes,  14  Misc.  270,  35  N.  Y.  Supp. 
1015.  Pa. — Wilson  V.  Pittsburgh  &  L. 
E.  R.  Co.,  222  Pa.  541,  72  Atl.  235. 
Va.— Dice  v.  Sherman,  107  Va.  424,  59 
S.  E.  388.  Wash. — State  v.  Superior 
Court,  5G  Wash.  214,  105  Pae.  637.  W. 
Va. — Fork  Ridge  Cem.  Assn.  v.  Redd, 
33  W.  Va,  262,  10  S.  E.  405.  Wis. 
Wisconsin  W'ater  Co.  v.  Winans,  85 
Wis.  26,  54  N.  W.  1003,  39  Am.  St. 
Eep.  813,  20  L.  E.  A.  662. 

When  statute  designates  use  as  pub- 
lic, such  allegation  is  unnecessary. 
Union  Pae.  E.  Co.  v.  Colorado  Postal 
Tel.  Cable  Co.,  30  Colo.  133,  69  Pae. 
564,  97  Am.  St.  Eep.  106. 

Amendment  may  be  used  to  add  alle- 
gation of  public  use.  Meocene  Ditch 
Co.  V.  Lyng,  138  Fed.  544,  70  C.  C. 
A.   458. 

It  is  unnecessary  to  allege  public 
use  when  it  is  a  mere  conclusion  of 
law.  Northern  Pae.  E.  Co.  v.  Kres- 
zeczewski    (N.  D.),  115  N.  W.   679. 

96.  N.  Y.  Code  Civ.  Proc,  §3360; 
Rochester  R.  Co.  v.  Robinson,  133'  N.  Y. 
242,  30  N.  E.  1008;  Erie  &  C.  N.  R. 
Co.  V.  Welch,  1  App.  Div.  140,  37  N.  Y. 
Supp,  996;  In  re  New  York  El.  R.  Co., 
€1  Hun  625,  15  N,  Y.  Supp.  909;  In  re 
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Metropolitan  El.  R.  Co.,  59  Hun  621, 
13  N.  Y.  Supp.  159,  affirming  12  N.  Y. 
Supp.  506;  Metropolitan  El.  E.  Co.  v. 
Dominick,  55  Hun  198,  8  N.  Y.  Supp. 
151.  Contra  under  statute.  In  re  City 
of  Eochester,  102  App.  Div.  99,  92  N. 
Y.  Supp.  478. 

Good  faith  in  the  undertaking  need 
not  be  alleged  in  the  petition.  Willan 
V.  Hensley  School  Tp.  (Ind.),  93  N.  E. 
657. 

97.  Ind. — Great  Western,  etc.  Co.  v. 
Hawkins,  30  Ind.  App.  557,  66  N.  E. 
765.  Mich. — Toledo,  etc.  E.  Co.  v. 
Detroit,  etc.  E.  Co.,  62  Mich.  564,  29 
N.  W.  500,  4  Am.  St.  Eep.  875.  N.  Y. 
New  Union  Tel.  Co.  v.  Marsh,  96  App. 
Div.  122,  89  N.  Y.  Supp.  79. 

But  see  In  re  Metropolitan  El.  R. 
Co.,  12  N.  Y.  Supp.  506,  to  the  effect 
that  the  petition  need  not  show  whether 
an  easement  or  fee  is  sought. 

Fee  simple,,  it  is  presumed  is  sought 
if  there  is  no  allegation  to  the  con- 
trary. Pausing  v.  Miamisburg,  79  Ohio 
St.  430,  87  N.  E.  1139,  affirming  31 
Ohio  C.  C.  130. 

Length  of  time  during  which  use  is 
to  continue  need  not  be  alleged.  City 
of  Santa  Ana  v.  Brunner,  132  Cal.  234, 
64  Pae.  287;  State  v.  Superior  Court, 
47  Wash.  310,  91   Pae.  47. 

98.  Cal. — Contra  Costa,  etc.  R.  Co. 
V.  Moss,  23  Cal.  323.  Ky.— Portland, 
etc.  Co.  V.  Bobb,  88  Ky.  226,  10  S.  W. 
794.  Mich. — Grand  Rapids,  etc.  R.  Co. 
V.  Van  Driele,  24  Mich.  409.  Mont. 
Helena  v.  Harvey,  6  Mont.  114,  9  Pae. 
903.  N.  M.— Territory  r.  Crary,  15  N. 
M.  213,  103  Pae.  986.  Pa. — Shick  v. 
Pennsylvania  E.  Co.,  1  Pears.  259. 

Required. — That  land  is  "required" 
is  a  sufficient  allegation  that  it  is  "nec- 
essary." Flint  &  P.  M.  E.  Co.  V.  Det- 
troit  &  B.  C.  E.  Co.,  64  Mich.  350,  31 
N.  W.   281. 

That  land  is  desired  is  an  insufficient 
allegation  where  the  statute  provides 
that  it  must  be  "required."  Winne- 
bago Furn.  Co.  i\  Wisconsin  M.  R.  Co., 
81  was.  389,  51  N.  W.  576. 
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facts  showing  such  public  necessity,^^  an  inference  not  being  allowable. 

The  question  of  necessity  does  not  raise  the  question  of  the  prac- 
ticability of  the  proposed  use.^ 

h.  Allegation  of  Inability  to  Agree  With  Owner.  —  When  it  is 
necessary  (and  it  is  necessary  in  most  of  the  states)  before  instituting 
proceedings  that  an  unsuccessful  effort  be  made  to  agree  with  the 
owner  upon  the  price  to  be  paid  for  the  property,^  the  petition  must 


99.  U.  S.— Miocene  Ditch  Co.  v. 
Lyng,  13S  Fed.  544,  70  C.  C.  A.  458. 
Ariz. — Sanford  v.  City  of  Tucson,  8 
Ariz.  247,  71  Pac.  903.  N.  Y.— Code 
Civ.  Proc,  §3360;  In  re  Avenue,  138 
N.  Y,  Supp.  107;  In  re  Meagher,  35 
Misc.  601,  72  N.  Y.  Supp.  157.  Pa. 
H.  C.  Frick  Coke  Co.  v.  Painter,  198 
Pa.  468,  48  Atl.  302. 

See  contra,  Phillips  V.  Town  of  Scales 
Mound,  195  111.  353,  63  N.  E.  180; 
City  of  Grafton  v.  St.  Paul,  etc.  R.  Co., 
16  N.  D.  313,  113  N.  W.  598. 

Greater  Necessity. — If  the  property 
be  already  appropriated  it  is  some- 
times necessary  to  show  that  the  con- 
templated use  is  more  necessary  than 
the  present  use.  City  of  Helena  v. 
Eogan,  26  Mont.  452,  68  Pac.  798,  re- 
hearing denied,  27  Mont.  135,  69  Pac. 
709. 

Mode  in  which  necessity  was.  deter- 
mined need  not  be  shown.  Kountze  V. 
Proprietors,  58  N.  J.  L.  303,  33  Atl. 
252. 

Such  facts  to  be  proved  bMt  not 
pleaded.  Northern  Light  &  Power  Co. 
V.  Stacher,  13  Cal.  App.  404,  109  Pae. 
896. 

Ordinance  may,  in  certain  instances, 
show  necessity  and  make  it  unneces- 
sary to  show  necessity  in  the  petition. 
Chicago  &  A.  R.  Co.  V.  City  of  Pontiac, 
169  111.  155,  48  N.  E.  485. 

Allegations  were  sufficient  in:  Cal. 
Central  Pac.  E.  Co.  v.  Feldman,  152 
Cal.  303,  92  Pac.  849;  Rialto  Irrig. 
Dist.  V.  Brandon,  103  Cal.  384,  37  Pac. 
484.  N.  Y. — In  re  City  of  Rochester, 
102  App.  Div.  99,  92  N.  Y.  Supp.  478. 
Ore.— City  of  Dallas  v.  Hallock,  44  Ore. 
246,   75   Pac.   204. 

1.  See  Gibson  v.  Cann,  28  Colo.  499, 
66  Pac.  879. 

Best  Location. — It  need  not  be  shown 
that  the  location  desired  is  the  best 
possible.  Postal  Tel.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah  474,  65  Pac. 
735,  90  Am.  St.  Rep.  705. 

Inability  to  obtain  another  site  by 
agreement  need  not  be  shown.     Ritten- 


house    V.    Creasy,    12    Luz.     Leg.     Reg. 
(Pa.)   14. 

2.  XJ.  S. — South  Dakota  Cent.  R.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  141 
Fed.  578,  73  C.  C.  A.  176.  Cal.— San 
Francisco  &  A.  W.  Co.  v.  Alameda  W. 
Co.,  36  Cal.  639.  Conn.— Westfield,  etc. 
Assn.  V.  Danielson,  62  Conn.  319,  26 
Atl.  345.  Mass.— -Inhabitants  of  School 
Dist.  V.  Copeland,  2  Gray  414.  Mich. 
Marquette  &  S.  E.  R.  Co.  v.  Longyear, 
133  Mich.  94,  94  N.  W.  670.  Mo. 
Moses  V.  St.  Louis,  etc.  Co.,  84  Mo.  242. 
If.  J. — Specht  V.  Atlantic  City  &  S. 
R.  Co.,  81  N.  J.  L.  108,  78  Atl.  1049. 
N.  Y.— Code  Civ.  Proc,  §3360;  In  re 
Opening  House  Ave.,  67  Barb.  350; 
Water  Comrs.  V.  Clark,  50  Hun  605, 
3  N.  Y.  Supp.  347.  N.  C— City  of 
Hickory  v.  Southern  R.  Co.,  137  N.  C. 
189,  49  S.  E.  202.  Ore.— Douglas 
County  R.  Co.  v.  Abraham,  5  Ore.  318. 
Pa. — Reitenbaugh  v.  Chester  Val.  R. 
Co.,  21  Pa.  100.  Tex. — Morgan  v. 
Oliver,  98  Tex.  218,  82  S.  W.  1028, 
judgment  reversed,  80  S.  W.  111.  W. 
Va.— Herron  v.  Carson,  26  W.  Va.  62. 
Contra. — Ga. — City  of  Elberton  v. 
Hobbs,  121  Ga.  750,  49  S.  E.  780.  Ind. 
Swinney  t'.  Ft.  Wayne,  etc.  R.  Co.,  59 
Ind.  205.  Mass. — Aetna  Mills  v.  Wal- 
tham,  126  Mass.  422.  Mo.— 7?i  re  Inde- 
pendent Ave.  Blvd.,  128  Mo.  272,  30 
S.  W.  773.  Wash. — Lewis;  County  v. 
Schobey,  31  Wash.  357,  71  Pac.  1029. 
Contemporaneous  inability  to  agree 
is  sufficient.  Coster  v.  New  Jersey  R. 
&  T.   Co.,   23   N.  J.  L.   227. 

Public  Service  Companies. — Statute 
requiring  effort  to  agree  is  not  applica- 
ble where  one  public  service  company 
seeks  rights  against  another  public  ser- 
vice company.  State  v.  Superior  Court, 
47  Wash.  166,  91  Pac.  637.  See  also 
St.  Louis  &  S.  F.  R.  Co.  V.  City  of 
Fayetteville,  75  Ark.  534,  87  S.  W. 
1174. 

On  amendment  changing  the  quan- 
tity of  land,  no  further  effort  to  agree 
is  necessary.  In  re  Prospect  Park,  etc. 
R.  Co.,  67  N.  Y.  371. 
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allege  such  inability  to  ag^ree.^     INIany  authorities  regard  such  allega- 
tion essential  to  the  jurisdiction  of  the  court.* 

Form  of  Allegation. —  It   is    sufficient   if   the   ultimate   facts   of   such 
inability  are  set  up  without  the  facts  constituting  the  same,^ 


Constitutionality.— Tt  is  not  nncon- 
stitutional  to  provide  for  condemna- 
tion "without  effort  to  agree.  In  re 
Opening  First  St.,  58  Micli.  641,  26  N. 
W.   159. 

3.  Cal.— Contra  Costa  Coal  Mines 
R.  Co.  t\  Moss,  23  Cal.  323.  Ind. 
Sexauer  v.  Star  Milling  Co.,  173  Ind. 
342,  90  N.  E.  474.  Ky.— Portland  & 
G.  Tpk.  Co.  r.  Bobb,  88  Ky.  226,  10  S. 
W.  794.  Mich. — Morseman  v.  Ionia,  32 
Mich.  283.  Mo. — Cunningham  v.  Pa- 
cific R.  R.,  61  Mo.  33.  Mont.— Glass  v. 
Basin  Min.,  etc.  Co.,  22  Mont.  151,  55 
Pac.  1047.  N.  J.— Vail  v.  Morris  &  E. 
R.  Co.,  21  N.  J.  L.  189.  N.  Y.—In  re 
Marsh,  71  N.  Y.  315,  reversing  10  Hun 
4-9.  Ore. — Oregon,  etc.  Co.  v.  Oregon 
Real  Estate  Co.,  10  Ore.  444.  Pa — In 
re  Philadelphia,  W.  &  B.  R.  Co.,  7 
Phila.  461,  27  Leg.  Int.  405. 

Contra. — 111. — Chicago  &  A.  R.  Co.  v. 
City  of  Pontiac.  169  111.  155.  48  N.  E. 
485.  Me. — Farnsworth  v.  Lime  Rock 
R.  Co.,  83  Me.  440,  22  Atl.  373.  Mont. 
City  of  Helena  r.  Rogan,  27  Mont.  135, 
69  Pac.  709,  rehearing  denied,  26  Mont. 
452,  68  Pac.  798.  Pa.— In  re  Opening 
of  Sixteenth  St.,  4  Pa.  Co.  Ct.  124. 
Tex.— Texas  Midland  R.  Co.  v.  South- 
western Tel.  Co.  (Tex.  Civ.  App.).  57 
S.  W.  312.  Wash.— City  of  Puvallup 
V.  Lacey,  43  Wash.  110,  86  Pac.  215. 

Not  necessary  where  land  owned  by 
infant  (Ala. — Brown  v.  Rome  &  D.  R. 
Co.,  86  Ala.  206,  5  So.  195.  lU.— Davis 
V.  Northwestern  El.  R.  Co.,  170  111. 
595,  48  N.  E.  1058.  Mich.— Grand  Rap- 
ids, etc.  R.  Co.  V.  Cheseboro,  74  Mich. 
466,  42  N.  W.  &Q.  Semble,  School  Dist. 
of  Columbia  V.  Jones,  229  Mo.  510, 
129  S.  W.  705;  Charleston  &  S.  S. 
Bridge  Co.  v.  Comstock,  36  W.  Va.  263, 
15  S.  E.  69),  or  other  person  incapable 
of  making  a  binding  agreement  to  con- 
vey (Balch  V.  Essex  County  Comrs.,  103 
Mass.  106;  Reitenbaugh  v.  Chester  Val. 
R.  Co.,  21  Pa.  100),  or  where  the  owner 
is  a  non-resident  of  the  state  (111, 
Davis  V.  Northwestern  El.  R.  Co.,  170 
111.  595,  48  N.  E.  1058.  Pa.— Reiten- 
baugh v.  Chester  Val.  R.  Co.,  supra. 
W.  Va. — West  Virginia  Transp.  Co.  v. 
Volcanic    Oil    Co.,    5    W.    Va.    382),    or 
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with  a  purchaser  subsequent  to  the  in- 
stitution of  proceedings  (Board  of 
Education  v.  Van  Der  Veen,  169  Mich. 
470,  135  N.  W.  241). 

4.  Ind.— Evansville,  S.  &  N.  R.  Co. 
V.  Evansville  Term.  R.,  93  N.  E.  282. 
la. — Minn.,  etc.  R.  Co.  v.  Chicago,  etc. 
R.  Co.,  116  Iowa  681,  88  N.  W.  1082. 
Mich. — Chicago,  etc.  R.  Co.  v.  Sanford, 
23  Mich.  418.  Mc— Leslie  V.  City  of 
St.  Louis,  47  Mo.  474,  479,  487,  499; 
Graf  f.  City  of  St.  Louis,  8  Mo.  App. 
562.  N.  J. — Jersey  City  v.  Lehigh  Val. 
T.  R.  Co.,  55  N.  J.  L.  203,  26  Atl. 
148.  Tex. — Porter  v.  City  of  Abilene, 
16  S.  W.  107. 

See  also  Connecticut  College  v.  Alex- 
ander  (Conn.),  84  Atl.  365. 

Contra,  Southern  Illinois  &  M.  Bridge 
Co.  V.  Stone,  206  U:  S.  267,  27  Sup.  Ct. 
615,  51  L.  ed.  1057,  affirming  194  Mo. 
175,  92  S.  W.  475;  Bigelow  v.  Missis- 
sippi, etc.  R.  Co.,  2  Head   (Tenn.)   624. 

5.  Columbus  Waterworks  Co,  v. 
Long,  121  Ala,  245,  25  So.  702;  St, 
Louis  &  C,  R.  Co.  V.  Postal  Tel.  Oo,, 
173  111.  508,  51   N.  E.  382. 

Approved  Form, — Petitioner  has  en- 
deavored to  agree  with  defendants 
upon  the  compensation  to  be  paid  in 
respect  to  the  property  herein  sought 
to  be  taken,  but  has  been  unable  to 
acquire  the  property  herein  described 
by  purchase  or  grant  from  said  defend- 
ants. Colorado,  etc.  Co.  v.  Four  Mile 
R.   Co.,  29  Colo.   90,   66  Pac.  902. 

Reason  for  inability  to  agree  must 
also  be  given.  Citv  of  Dunham  v.  Rigs- 
bee,  141   N.  C.  128',  53  S.  E.  531. 

Sufficient  allegations  were  held  to  ex- 
ist in  the  following  cases:  U,  S, — • 
United  States  i;.  Oregon  R.  &  Nav.  Co., 
16  Fed.  524.  Ill,— Reed  v.  Ohio  &  M. 
R.  Co.,  126  111.  48,  17  N.  E,  807.  Ind. 
Slider  v.  Indianapolis  &  L.  Tract.  Co,, 
42  Ind.  App.  304,  85  N.  E,  372,  rehear- 
ing denied,  85  N.  E.  721.  Mich, — Cin- 
cinnati, S.  &  M,  R.  Co.  V.  Bay  City 
&  B.  C.  R.  Co.,  106  Mich.  473,  64  N. 
W.  471.  Mo,— Hannibal  &  St.  J.  R, 
Co.  V.  Muder,  49  Mo.  165,  N.  J, — Phila- 
delphia Trust,  etc.  Co,  v.  Merchant- 
ville,  75  N.  J.  L.  451,  68  Atl.  170,  af- 
firmed,    74    Atl.    1135,      N.    Y.— Village 
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Taking  Objection.  —  It  "has  been  held  that  objection  on  the  ground 
of  failure  to  make  an  effort  to  agree  may  be  made  at  any  time,"  that 
the  question  may  be  considered  on  appeal/  and  that  the  proceedings 
may  be  set  aside  on  certiorari,^'  though  the  proceedings  cannot  be 
enjoined,  on  this  ground.^ 

Waiver. —  However,  the  objection  may  be  waived  by  the  owner's 
appearing  and  taking  part  in  the  proceedings.^'* 

i.  Allegation  as  to  Manner  in  Which  Payment  is  to  he  Made. 
Allegations  as  to  the  manner  in  which  payment  for  the  property  is 
to  be  made,  and  as  to  the  power  of  the  petitioner  to  proceed  with  the 
condemnation,  are  generally  unnecessary,^^  for  the  obvious  reason  that 
the  property  cannot,  in  any  event,  be  taken  until  adequate  compensa- 
tion has  been  made.^^ 

j.  Verification  and  Signing.  —  In  some  jurisdictions  the  petition 
in  condemnation  proceedings  must  be  verified  ;^^  in  others  it  has  never 


of  Waverly  v.  Waverly  Water  Co.,  194 
N.  Y.  545,  87  N.  E.  1129,  affirming 
127  App.  Div.  440,  111  N.  Y.  Supp. 
541;  In  re  Long  Island  R.  Co.,  66  Hun 
631,  21  N.  Y.  Supp.  489.  Wash.— Fulton 
V.  Methow  Co.,  45  Wash.  136,  88  Pac. 
117. 

Question  of  Law  or  Fact. — The  ques- 
tion of  inability  to  agree  is  one  for 
the  court.  City  of  Eome  V.  Whites- 
town,  etc.  Co.,  113  App.  Div.  547,  100 
N.  Y.  Supp.  357.  The  question  is  one 
of  fact.  New  York,  etc.  E.  Co.  v. 
Wheeler,  72  Conn.  481,  45  Atl.  14. 

Eecord  must  show  inability  to  agree. 
Kansas  City,  St.  J.,  etc.  E.  Co.  v. 
Campbell,   62   Mo.   585. 

For  questions  as  to  proof,  see  the 
title  "Eminent  Domain"  in  the  En- 
cyclopaedia   OF    EVIDEXCE. 

6.  Kansas  City,  etc.  E.  Co.  v.  Camp- 
bell, 62  Mo.  585. 

7.  Lrake  Shore  &  M.  S.  Co.  v.  Cin- 
cinnati, etc.  E.  Co.,  116  Ind.  578,  19 
N.  E.  440. 

8.  Jersey  City  v.  City  of  Bayonne, 
80  N.  J.  L.  131,  76  Atl.  1010;  Chambers 
V.  Carteret  &  S.  E.  Co.,  54  N.  J.  L. 
85,  22  Atl.  995. 

9.  St.  Louis,  etc.  E.  Co.  v.  South 
W.  Tel.  Co.,  121  Fed.  276,  58  C.  C.  A. 
198. 

10.  HI.  —  West  Skokie  Drainage 
Dist.  V.  Dawson,  243  111.  175,  90  N.  E. 
377.  N.  J. — State  v.  Inhabitants  of 
Trenton,  53  N.  J.  L.  178,  20  Atl.  738. 
N.  Y. — Water  Comrs.  V.  Lawrence,  3 
Edw.  Ch.  552. 

Eight  Denied. — If  right  to  condemn 
be  denied  by  owner,  no  effort  to  agree 


is  necessary.     State  v.  Superior  Court, 
47  Wash.  166,  91  Pac.  637. 

11.  Cal. — City  of  Alameda  v.  Cohen, 
133  Cal.  5,  65  Pac.  127.  lU.— Mercer 
County  t\  Wolff,  237  111.  74,  86  N.  E. 
708.  Ind. — Willan  v.  Hensley  School 
Tp.,  93  N.  E.  657.  Mont.- City  of 
Helena  v.  Eogan,  26  Mont.  452,  68  Pac. 
798,  rehearing  denied,  27  Mont.  135,  69 
Pac.  709.  N.  M.— Territory  v.  Crary, 
15  N.  M.  213,  103  Pac.  986.  N.  D. 
City  of  Lidgerwood  v.  Michalek,  12  N. 

D.  ^48,  97  N.  W.  541.     Ohio.— Pausing 
V.   Miamsburg,   79   Ohio  St.   430,   87   N. 

E.  1139.     Tex. — Johnston   r.   Galveston 
Co.    (Tex.  Civ.  App.),  85  S,  W.  511. 

Contra  under  statute.  See  Coburn 
V.  Ames,  52  Cal.  385,  28  Am.  Eep.  634; 
Drainage  Dist.  No.  1  V.  Dowd,  132  111. 
App.  499. 

12.  Village  of  Babylon  v.  Bergen, 
68  Misc.  433,  124  N.  Y.  Supp.  871. 

Municipal  corporation  will  not  be 
enjoined  on  the  ground  of  insolvency 
if  performing  all  its  governmental 
functions  though  payment  may  be  de- 
layed. City  of  Marshall  v.  Allen  (Tex. 
Civ.  App.),  115  S.  W.  849. 

13.  U.  S.  —  Chappell  v.  IJnited 
States,  160  U.  S.  499,  16  Sup.  Ct.  397, 
40  L.  ed.  510.  N.  Y. — In  re  Boston,  H. 
T.  &  W.  E.  Co.,  79  N.  Y.  64.  Pa. 
Eeitenbaugh  V.  Chester  Val.  E.  Co.,  21 
Pa.  100. 

On  Information  and  belief  is  suffi- 
cient. City  of  Detroit  v.  Beecher,  75 
Mich.  454,  42  N.  W.  986,  4  L.  E.  A. 
813;  N.  Y.  Code  Civ.  Proc,  §3366;  In 
re  Metropolitan  El.  E.  Co.,  7  N.  Y, 
Supp.  707. 
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been  required  that  the  petition  in  condemnation  proceedings  be  verified.^* 
The  signing  of  the  petition  by  counsel  is  requisite  in  certain  states/^ 
though  it  is  unnecessary  that  the  petition  be  authenticated  by  the 
corporate  seal  of  the  condemnor.^*' 

4.  Demurrer.  —  Demurrers  are  recognized  as  serving  the  same  pur- 
pose in  condemnation  proceedings  as  in  civil  actions. ^^  Furthermore, 
a  motion  to  dismiss^*  or  quash^'*  may  be  used  in  condemnation  proceed- 
ings for  the  same  purpose  as  a  demurrer. 

5.  Answer.  —  a.  Necessity  For.  —  Though  many  authorities  re- 
gard the  filing  of  an  answer  in  condemnation  proceedings  as  necessary 
in  certain  cases  and  proper,-^  other  authorities  regard  the  filing  of 
an  answer  as  unnecessary,-^  or  even  improper,--  and,  therefore,  under 
the  latter  rule,  striking  it  out  is  harmless  error.^^ 


14.  In  re  Towanda  Bridge  Co.,  91 
Pa.  216,  220,  37  Leg.  Int.  389. 

15.  Gammell  v.  Potter,   2   Iowa  562. 

16.  Coles  V.  Midland  Tel.  Co.,  68  N. 
J.  L.  413,  53  Atl.   1125. 

17.  lU.— Pittsburg,  etc.  E.  Co.  v. 
Sanitary  Dist.,  218  111.  286,  75  N.  E. 
892,  2  L.  R.  A.  (N.  S.)  226;  Johnson 
17.  Freeport  &  M.  E.  Co.,  Ill  111.  413, 
Md.— Philadelphia,  W.  &  B.  R.  Co.  v. 
Shipley,  72.  Md.  88,  19  Atl.  1.  Mo. 
Township  Board  v.  Hackman,  48  Mo. 
243. 

See  the  title  "Demurrer." 

One  defendant  owner  cannot  demur 
on  the  ground  that  a  cause  of  action 
is  not  stated,  against  another  defend- 
ant. Livermore  v.  Norfolk  County,  186 
Mass.  133,  71  N.  E.  305. 

18.  Hurley  v.  So.  Thomaston,  101 
Me.  538,  64  Atl.  1050. 

Motion  to  dismiss  may  be  made  also 
for  want  of  prosecution.  Sanitary 
Dist.  V.  Chapin,  226  111.  499,  80  N.  E. 
1017. 

See  generally  the  title  "Dismissal, 
Discontinuance  and  Nonsuit." 

19.  Mason  County  Court  V.  Thorn- 
burg,  65  W.  Va.  185,  63  S.  E.  975. 

20.  Cal.— Code  Civ.  Proc,  §1246 
Colo. — Whitehead  V.  City  of  Denver, 
13  Colo.  App.  134,  56  Pac.  9l3.  Me. 
Axtell  V.  Coombs,  4  Me.  322.  Mo. — St. 
Joseph  Term.  E.  Co.  v.  Hannibal  &  St, 
J.  R.  Co.,  94  Mo.  535,  6  S.  W.  691. 
Mont. — Yellowstone  Park  E.  Co.  v. 
Bridges  Coal  Co.,  34  Mont.  545,  87  Pac, 
963.  N.  J.— Hewitt  v.  Lehigh  &  H.  E. 
Co.,  57  N.  J.  Eq.  511,  42  Atl.  325. 
N.  Y. — Village  of  Babylon  v.  Bergen, 
68  Misc.  433,   124  N.  Y.  Supp.   871. 

See  the  title  "Answers." 

For    example.    New    York   Code    Civ. 
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Proc,  §3365,  provides  that  the  answer 
"must  contain  a  general  or  specific 
denial  of  each  material  allegation  of 
the  petition  controverted  by  him,  or 
of  any  allegation  or  information  there- 
of sufficient  to  form  a  belief,  or  a  state- 
ment of  new  matter  constituting  a  de- 
fense to  the  proceeding." 

Plea  cannot  be  filed  in  condemnation 
proceedings.  Johnson  v.  Freeport  &  M. 
E.  E.  Co.,  Ill  111.  413. 

21.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  B.  Faisst  &  Co.,  137  S.  W.  815. 
Cal. — North    Pac.    E.    Co.    v.    Eeynolds, 

50  Cal.  90.  Colo.— Denver  &  E.  G.  E. 
Co.  17.  Griffith,  17  Colo.  598,  31  Pac. 
171.  111.— Eeed  v.  Ohio  &  M.  E.  Co., 
126  111.  48,  17  N.  E.  807.  Mo.— Spring- 
field  &  S.  E.  Co.  V.  Calkins,  90  Mo. 
538,  3  S.  W.  82.  Wash.— City  of  Ta- 
coma  V.  Wetherby,  57  Wash.  1^95,  106 
Pac.  903. 

If  filed,  though  unnecessary,  the 
rule  that  a  party  is  bound  by  his  plead- 
ings applies.  Mason  v.  Iowa  Cent.  E. 
Co.,   131    Iowa   468,   109   N.   W.   1. 

Damages,  when  claimed  by  owner  as 
special  damages,  or  as  damages  to  the 
residue,  need  not  be  alleged  by  answer. 
Fayetteville    &    L.   E.    E.   Co.    V.    Hunt, 

51  Ark.  330,  11  S.  W.  418;  Bentonville 
E.  Co.  V.  Stroud,  45  Ark.  278. 

22.  Henry  v.  Centralia,  etc.  E.  Co., 
121  111.  264,  12  N.  E.  744;  Smith  v. 
Chicago  &  W.  L  E.  Co.,  105  111.  511. 

23.  Whitehead  v.  City  of  Denver, 
13  Colo.  App.  134,  56  Pac.  913;  State 
V.  Superior  Court,  42  Wash.  675,  85 
Pac.   669. 

Interrogatories  to  be  answered  by 
the  condemnor  cannot  be  filed.  Smith 
V.  Cleveland,  etc.  E.  Co.,  170  Ind.  382, 
81  N.  E.  50L 
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V      /.  lit II  of  Petitioner. -^^^^^^^^  weight  of  authority,  the  de- 

1  .W  by  answer  deny  the^  a  ?dcity  of  the  condemnor  to  con- 
general  deni.    y^     .^  question,-  by  reason  of  want  of  due  authority- 

c.  Anoth  J,o  orate  existence."  Other  authorities  deny  the  right 
cation  is  fi'^j^^  capacity  of  the  condemnor  in  condemnation  proceed- 
acquires  e^  ^^^^^^  ^j^is  (jefect  may  be  waived  by  failure  to  urge  the 
dency  of  ^  ^^^^y  ^^^g^  of  the  proceedings,^^  or  by  permitting  the  con- 
is  not  ne(^  ^^^^  possession  and  make  expenditures.'^ 

answer  i^^j^^^j,  'po  Pay. That  the  condemnor  is  unable  to  pay  is  no 

to  change^  condemnation  proceedings,'^  for  the  reason  that  the  prop- 
er to  enj  ^^  i^g  taken  until  compensation  has  been  made.^* 

d.  D( 

raise   th  ^^t   megal,    whole    proceed-]  Co.   v.   Walker    89   S.   C    84,   71   S    E. 
same^^   i    bl  dismissed.     In  re  Metro-    356;  Town  of  Greenwood  v.  Yoe,  89  S. 


.  E.  Co.,  12  N.  Y.  Supp.  506. 
^        ^.k.— Mountain   Park   Term.   E. 
,   2%,?\eld,    76    Ark.    239,    88    S.    W 
132   Cai.  _ Thomas    v.   St.   Louis,   B.    & 
?^r  164  111.  634,  46  N.  E.  8.     Ky. 

*"^-  St   L.  &  N.  O.  E.  Co.  V.  Liebel, 

r^^^^  ^'  Eep.  716,  86  S.  W.  549.  Mo. 
^^^'%'  chool  Dist.  f.  Dorton,  125  Mo. 
byi,  dz    ,    ^    ^g_      jj^  Y.—In  re  Brook- 

,,f\  ^  ■&  N.  E.  Co.,  72  N.  Y.  245; 
)r  K  &  N.  E.  Co.  V.  Foster.  64  Misc. 
Barnst!^  N.  Y.  Supp.  731.  Ore.— Bridal 
. .  „  p  imbering  Co.  r.  Johnson,  25  Ore. 

OR     i    Pac.    1026.      Va.— Chesapeake 
n      1    R.  Co.  V.  Washington,  etc.  E.  Co., 
^""Z    .  715,  40  S.  E.  20. 
>«■       ht  to  condemn  is  question  for  the 

o«      Burt  V.  Brigham,  117  Mass.  307. 
„  In    re   Brooklyn    El.    E.    Co..    57 


Of   590,  11   N.  Y.  Supp.  161;   City  of 
Y    efield  v.  Bailey,  62  W.  Va.  304,  57 
E.  805. 

49.  Morrison  v.  Indianapolis  &  W. 
E.  Co.,  166  Ind.  511,  76  N.  E.  961,  77 
N.  E.  744.  . 

Answer  must  specify  defects  of  in- 
corporation of  petitioner,  if  these  do 
not  appear  in  the  petition.  Denver, 
E.  L.  &  C.  Co.  v.  U.  P.  E.  Co.,  34 
Fed.  386.  ^    ^ 

50.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Oo.  V.  B.  Faisst  &  Co.,  137  S.  W.  815; 
St.  Louis,  etc.  E.  Co.  v.  Ft.  smith  & 
U.  B.  E.  Co.,  148  S.  W.  531. 
Mich. — Shroeder  v.  Detroit,  etc.  E.  Co., 
44  Mich.  387,  6  N.  W.  872.  Mo.— State 
ex  rel.  Greffet  r.  Williams,  227  Mo.  32, 
58,  127  S.  W.  52,  59;  West  End,  etc.  E. 
Co.  V.  Almeroth.  13  Mo.  App.  91.  Pa. 
Farnham  v.  Delaware  &  H.  C.  Co.,  61 
Pa.  265.  S,  C. — Seaboard  Air  Line  E. 
V.  Atlantic  Coast  Line  E.  Co.,  88  S.  C. 
477,  71  S.  E.  39. 

Resort   to   Injunction. — South   Power 


C.  24.  71   S.  E.  238. 

Forfeiture  of  franchise  cannot  be  de- 
termined in  condemnation  proceedings 
by  the  intervention  of  the  people.  Den- 
ver, etc.  Co.  V.  Denver  &  E.  G.  E.  Co., 
30  Colo.  204,  69  Pae.  568,  60  L.  E.  A. 
383 

In  People  v.  Wayman,  256  111.  151, 
99  X.  E.  941,  it  was  held  no  defense 
that  condemnor's  charter  had  expired 
by  limitation. 

Condemnor  cannot  be  attacked  for 
causes  which  do  not,  per  se,  divest  it 
of  its  franchise,  for  example,  for  delay 
in  completing  work.  In  re  Brooklyn 
El.  E.  Co.,  57  Hun  590,  11  N.  Y.  Supp. 

161. 

51.  ni.— Du  Pont  V.  Sanitary  Dist., 
203  111.  170,  67  N.  E.  815.  Ind.— Evans- 
ville  Term.  E.  f.  Heerdink,  174  Ind. 
537,  92  N.  E.  548.  Wis.— Miller  V. 
Prairie,   etc.  E.  Co.,   34   Wis.   533. 

Participation  in  the  selection  of  the 
jury  is  not  a  waiver  of  the  question 
as  to  the  petitioner's  right  to  take. 
Atlantic  Coast  Line  E.  Co.  f.  Seaboard 
Air  Line  E.,  88  S.  C.  464,  71  S.  E.  34. 

52.  Elizabethtown,  etc.  E.  Co.  V. 
Catlettsburg  Water  Co.,  110  Ky.  175, 
61  S.  W.  47. 

53.  McArthur  v.  Morgan,  49  Conn. 
347;  Pocantico  Co.  f.  Brombacher,  63 
Hun   627,  17  K  Y.  Supp.   661. 

That  condemnor  is  not  in  possession 
of  funds  for  the  purpose  in  question 
may  be  raised  by  answer.  Territory  v. 
Crary,  15  N.  M.  213,  103  Pac.  986. 

Objection  to  financial  condition  of 
condemnor  is  not  waived  by  failure  to 
raise  the  question  by  a  plea  in  abate- 
ment. State  r.  Pugent  Sound  &  G.  H. 
E.  Co.,  54  Wash.  530,  103  Pac.  809. 

54.  State  v.  Superior  Court,  42 
Wash.  521,  85  Pac.  256. 
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been  required  that  the  petition  in  condemnation  proceeding 

.  same  result 

The  signing  of  the  petition  by  counsel  is  requisite  in  ce  ,     ^  "  „ 

though  it  is  unnecessary  that  the  petition  be  authentii^    ^,    ^^??    ^ 

corporate  seal  of  the  condemnor.^"  ^'®  ^®  ^^^^  ^'^ 

A      T\  -r^  •     1  •       .,'^S  9^11  agree- 

4.  Demurrer.  —  Demurrers  are  recognized  as  serving  th 

pose  in  condemnation  proceedings  as  in  civil  actions.^'     Fl 

a  motion  to  dismiss^  ^  or  quash^**  may  be  used  in  condemnatio'/  ^^^wer, 

ings  for  the  same  purpose  as  a  demurrer.  ^.^sg     t^°^" 

5.  Answer.  —  a.  Necessity  For.  —  Though  many  authr  „  ^^j 
gard  the  filing  of  an  answer  in  condemnation  proceedings  as°_,°  gooa 
in  certain  cases  and  proper,-^  other  authorities  regard  the^  ^^^^^  ^ 
an  answer  as  unnecessary,-^  or  even  improper,--  and,  therefo 

the  latter  rule,  striking  it  out  is  harmless  error.-^  ondemna- 

•s*2  with- 

Proc,   §3365,  provides  that  tP^endant 
"must    contain   a    general     o5     Owned 
denial    of    each   material    alle:n  issued 
the    petition    controverted    by 
of  any  allegation  or  informati 
of  sufficient  to  form  a  belief,  c 
ment   of  new  matter  constitutCo.,     124 
fense  to  the  proceeding."  Sherman, 

Plea  cannot  be  filed  in  condfW.  Va. 
proceedings.  Johnson  v.  FreepBenwood 
E.  E.  Co.,   Ill  111.  413.  53,  2  L. 

21.     Ark.— St.   Louis,  I.  M.   & 
Co.  V.  B.  Faisst  &  Co.,  137  S.  "!     Eay- 
Cal.— North    Pac.    E.    Co.    v.    Ee?68,  87 

50  Cal.  90.  Colo.— Denver  &  E.Woods, 
Co.  V.  Griffith,  17  Colo,  598,  31-Dia- 
171.  111.— Eeed  v.  Ohio  &  M.  E.,  114 
126  111.  48,  17  N.  E.  807.  Mo.— Sp^.  A. 
field  &  S.  E.  Co.  V.  Calkins,  90 
538,  3  S.  W.  82.  Wash.— City  of -rty 
coma  I'.  Wetherby,  57  Wash.  2i95,  I'a- 
Pac.  903. 

If  filed,  though  unnecessary,  the 
rule  that  a  party  is  bound  by  his  plead- 
ings applies.  Mason  v.  Iowa  Cent.  E. 
Co.,   131    Iowa  468,   109   N.   W.   1. 

Damages,  when  claimed  by  owner  as 
special  damages,  or  as  damages  to  the 
residue,  need  not  be  alleged  by  answer. 
Fayetteville    &   L.    E.    E.   Co.   v.   Hunt, 

51  Ark.  330,  11  S.  W.  418;  Bentonville 
E.  Co.  v.  Stroud,  45  Ark.  278. 

22.  Henry  v.  Centralia,  etc.  E.  Co., 
121  111.  264,  12  K  E.  744;  Smith  v. 
Chicago  &  W.  I.  E.  Co.,  105  111.  511. 

23.  Whitehead  v.  City  of  Denver, 
13  Colo.  App.  134,  56  Pac.  913;  State 
V.  Superior  Court,  42  Wash.  675,  85 
Pac.   669. 

Interrogatories  to  be  answered  by 
the  condemnor  cannot  be  filed.  Smith 
V.  Cleveland,  etc.  E.  Co.,  170  Ind.  382, 
81  N.  E.  501. 


14.  In  re  Towanda  Bridge  Co.,  91 
Pa.  216,  220,  37  Leg.  Int.  389. 

15.  Gammell  v.  Potter,   2  Iowa  562. 

16.  Coles  V.  Midland  Tel.  Co.,  68  N. 
J.  L.  413,  53  Atl.   1125. 

17.  lU.— Pittsburg,  etc.  E.  Co.  v. 
Sanitary  Dist.,  218  111.  286,  75  N.  E. 
892,  2  L.  E.  A.  (N.  S.)  226;  Johnson 
V.  Freeport  &  M.  E.  Co.,  Ill  111.  413, 
Md.— Philadelphia,  W.  &  B.  E.  Co.  v. 
Shipley,  72  M,d.  88,  19  Atl.  1.  Mo. 
Township  Board  v.  Hackman,  48  Mo. 
243. 

See  the  title  "Demurrer." 

One  defendant  owner  cannot  demur 
on  the  ground  that  a  cause  of  action 
is  not  stated,  against  another  defend- 
ant. Livermore  v.  Norfolk  County,  186 
Mass.  133,  71  N.  E.  305. 

18.  Hurley  v.  So.  Thomaston,  101 
Me.  538,  64  Atl.  1050. 

Motion  to  dismiss  may  be  made  also 
for  want  of  prosecution.  Sanitary 
Dist.  V.  Chapin,  226  111.  499,  80  N.  E. 
1017. 

See  generally  the  title  "Dismissal, 
Discontinuance  and  Nonsuit." 

19.  Mason  County  Court  V.  Thorn- 
burg,  65  W.  Va.  185,  63  S.  E.  975. 

20.  Cal.— Code  Civ.  Proc,  §1246 
Colo. — Whitehead  v.  City  of  Denver, 
13  Colo.  App.  134,  56  Pac.  9l3.  Me. 
Axtell  V.  Coombs,  4  Me.  322.  Mo. — St. 
Joseph  Term.  E.  Co.  v.  Hannibal  &  St, 
J.  E.  Co.,  94  Mo.  535,  6  S.  W.  691. 
Mont. — Yellowstone  Park  E.  Co.  v. 
Bridges  Coal  Co.,  34  Mont.  545,  87  Pac. 
9.63.  N.  J.— Hewitt  v.  Lehigh  &  H.  E. 
Co.,  57  N.  J.  Eq.  511,  42  Atl.  325. 
N.  Y. — Village  of  Babylon  v.  Bergen, 
68   Misc.  433,   124  N.  Y.   Supp.   871. 

See  the  title  "Answers." 

For    example,    New    York   Code    Civ. 
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g.  Incapacity  of  Petitioner.  —  necessa.  weight  of  authority,  the  de- 
fendant may  by  answer  deny  the^  9c  J>dcity  of  the  condemnor  to  con- 
demn the  property  in  question,*^  by  rei.son  of  want  of  due  authority** 
or  a  lack  of  corporate  existence/''  Other  authorities  deny  the  right 
to  question  the  capacity  of  the  condemnor  in  condemnation  proceed- 
ings.^" In  any  event,  this  defect  may  be  waived  by  failure  to  urge  the 
same  at  an  early  stage  of  the  proceedings,^^  or  by  permitting  the  con- 
demnor to  take  possession  and  make  expenditures.'^^ 

h.  Inahilitij  To  Pay.  —  That  the  condemnor  is  unable  to  pay  is  no 
defense  in  condemnation  proceedings,"  for  the  reason  that  the  prop- 
erty cannot  be  taken  until  compensation  has  been  made.^* 


If   any   part   illegal,   whole   proceed-  | 
ings  must   be   dismissed.     In  re  Metro- 
politan El.  E.  Co.,  12  N.  Y.  Supp.  506. 

47.  Ark. — ■Mountain  Park  Term.  R. 
Co.  V.  Field,  76  Ark.  239,  88  S.  W. 
897.  ni.— Thomas  v.  St.  Louis,  B.  & 
S.  E.  Co.,  164  111.  634,  46  N.  E.  8.  Ky. 
Chicago,  St.  L.  &  N.  0.  E.  Co.  v.  Liebel, 
27  Ky.  L.  Eep.  716,  86  S.  W.  549.  Mo. 
Orrick  School  Dist.  v.  Dorton,  125  Mo. 
439,  28  S.  W.  765.  N.  Y.—In  re  Brook- 
lyn, W.  &  N.  E.  Co.,  72  N.  Y.  245; 
Dexter  &  N.  E.  Co.  v.  Foster.  64  Misc. 
500,  119  N.  Y.  Supp.  731.  Ore.— Bridal 
Veil  Lumbering  Co.  v.  Johnson,  25  Ore. 
105,  34  Pac.  1026.  Va. — Chesapeake 
&  W.  E.  Co.  V.  Washington,  etc.  R.  Co., 
99  Va.  715,  40  S.  E.  20. 

Right  to  condemn  is  question  for  the 
court.     Burt  v.  Brigham,  117  Mass.  307. 

48.  In  re  Brooklyn  El.  E.  Co.,  57 
Hun  590,  11  N.  Y.  Supp.  161;  City  of 
Bluefield  v.  Bailey,  62  W.  Va.  304,  57 
S.  E.  805. 

49.  Morrison  v.  Indianapolis  &  "W. 
E.  Co.,  166  Ind.  511,  76  N.  E.  961,  77 
N.  E.  744. 

Answer  must  specify  defects  of  in- 
corporation of  petitioner,  if  these  do 
not  appear  in  the  petition.  Denver, 
E.  L.  &  C.  Co.  v.  U.  P.  E.  Co.,  34 
Fed.  386. 

50.  Ark.— St.  Louis,  I.  M.  &  S.  E, 
Oo.  V.  B.  Faisst  «&  Co.,  137  S.  W.  815; 
St.  Louis,  etc.  E.  Co.  v.  Ft.  Smith  & 
U.  B.  E.  Co.,  148  S.  W.  531. 
Mich. — Shroeder  v.  Detroit,  etc.  E.  Co., 
44  Mich.  387,  6  N.  W.  872.  Mo.— State 
ex  rel.  Greffet  r.  Williams,  227  Mo.  32, 
58,  127  S.  AV.  52,  59;  West  End,  etc.  E. 
Co.  V.  Almeroth.  13  Mo.  App.  91.  Pa. 
Farnham  v.  Delaware  &  H.  C.  Co.,  61 
Pa.  265.  S.  C. — Seaboard  Air  Line  E. 
V.  Atlantic  Coast  Line  E.  Co.,  88  S.  C. 
477,  71  S.  E.  39. 

Eesort   to   Injunction. — South   Power 


Co.  V.  Walker,  89  S.  C.  84,  71  S.  E. 
356;  Town  of  Greenwood  V.  Yoe,  89  S. 
C.  24,  71   S.  E.  238. 

Forfeiture  of  franchise  cannot  be  de- 
termined in  condemnation  proceedings 
by  the  intervention  of  the  people.  Den- 
ver, etc.  Co.  V.  Denver  &  E.  G.  E.  Co., 
30  Colo.  204,  69  Pac.  568,  60  L.  E.  A, 
383. 

In  People  V.  Wayman,  256  111.  151, 
99  N.  E.  941,  it  was  held  no  defense 
that  condemnor's  charter  had  expired 
by  limitation. 

Condemnor  cannot  be  attacked  for 
causes  which  do  not,  per  se,  divest  it 
of  its  franchise,  for  example,  for  delay 
in  completing  work.  In  re  Brooklyn 
El.  E.  Co.,  57  Hun  590,  11  N.  Y.  Supp. 
161. 

51.  HI. — Du  Pont  V.  Sanitary  Dist., 
203  111.  170,  67  N.  E.  815.  Ind.— Evans- 
ville  Term.  E.  f.  Heerdink,  174  Ind. 
537,  92  N.  E.  548.  Wis.— Miller  v. 
Prairie,   etc.   E.  Co.,   34   Wis.   533. 

Participation  in  the  selection  of  the 
jury  is  not  a  waiver  of  the  question 
as  to  the  petitioner's  right  to  take. 
Atlantic  Coast  Line  E.  Co.  f.  Seaboard 
Air  Line  E.,  88  S.  C.  464,  71  S.  E.  34. 

52.  Elizabethtown,  etc.  E.  Co.  V. 
Catlettsburg  Water  Co.,  110  Ky.  175, 
61  S.  W.  47. 

53.  McArthur  v.  Morgan,  49  Conn. 
347;  Pocantieo  Co.  v.  Brombacher,  63 
Hun   627,   17  K  Y.  Supp.   661. 

That  condemnor  is  not  in  possession 
of  funds  for  the  purpose  in  question 
may  be  raised  by  answer.  Territory  v. 
Crary,  15  N.  M.  213,  103  Pac.  986. 

Objection  to  financial  condition  of 
condemnor  is  not  waived  by  failure  to 
raise  the  question  by  a  plea  in  abate- 
ment. State  V.  Pugent  Sound  &  G.  H. 
E.  Co.,  54  Wash.  530,  103  Pac.  809. 

54.  State  v.  Superior  Court,  42 
Wash.  521,  85  Pac.  256. 
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i.  Disclaimer.  —  A  person  "n  condcs  been  made  a  party  defendant 
to  condemnation  proceedings  Oir-'^wie  ground  that  he  is  an  owner  of 
property  to  be  condemned  may  make  a  disclaimer  by  filing  a  motion 
to  dismiss,^^  which  should  be  granted.  The  matter  thus  becomes  res 
adjudicata.^^ 

j.  Prior  Agreement.  —  As  a  rule,  the  fact  that  a  prior  agreement, 
which,  if  enforced,  would  prevent  condemnation,  has  existed  between 
the  condemnor  and  the  owner  of  land  to  be  condemned,  is  not  a  bar 
to  condemnation  proceedings,"  though  the  owner  may  recover  dam- 
ages for  the  breach  of  the  agreement.^** 

k.  Prior  Unlawful  Entry.  —  It  is  not  a  defense  in  condemnation 
proceedings  that  the  condemnor  has  already  entered  the  land,^*^  though 
a  suit  against  the  condemnor  be  pending  for  damages, *^°  or  for  an 
injunction,"^  or  even  if  a  judgment  of  ejectment  has  been  rendered 
against  the  condemnor.*^- 

1.  Res  Adjudicaia.  —  It  is  not  a  defense  in  condemnation  proceed- 
ings that  a  former  jury  reported  against  condemnation,^'  nor  that 
the  owner  has  already  recovered  damages  against  the  condemnor,®* 
nor  that  a  prior  suit  to  condemn  the  same  land  for  the  same  purpose 
has  been  enjoined.*'^ 

m.  Miscellaneous  Defenses.  —  In  addition  to  the  matters  already 
covered,  the  following  are  to  be  considered :''° 


55.  "Wright  v.  Pemigewasset  Power 
Co.,  75   N.  H.  3,   70  Atl.   290. 

See  the  title  "Disclaimer." 

56.  Jones  v.  Whittemore,  70  N.  H. 
284.   47   Atl.   259. 

57.  lU.— Chicago  &  W.  I.  E.  Co.  v. 
Illinois  Cent.  E.  Co.,  113  111.  156.  Me. 
Graham  v.  Virgin,  78  Me.  338,  5  Atl. 
532.  Tex.— So.  Cotton,  etc.  Co.  v.  Gal- 
veston W.  Co.,  3  Wills.  Civ.  Cas., 
§§255,   257. 

If  rescinded,  clearly  the  agreement 
is  not  a  bar.  Pittsburgh  &  S.  E.  Co. 
V.  Jones,  59  Pa.  433.  But  see  In  re 
Metropolitan  El.  E.  Co.,  66  Hun  626, 
20  N.  Y.  Supp.  818,  holding  that  by 
agreement  in  an  injunction  suit,  the 
condemnor  may  forfeit  his  right  to 
condemn. 

58.  Cape  Girardeau  &  S.  C.  M.  E. 
Co.  r.  Dennis,  67  Mo.  438. 

59.  U.  S.— Douglass  v.  Byrnes,  59 
Fed.  29.  Fla.— State  v.  Baker,  20  Fla. 
616.  La. — Carrollton  E.  Co.  v.  Avart, 
9  La.  205.  Mo. — Corey  v.  Chicago,  etc. 
E.  Co.,  100  Mo.  282,  13  S.  W.  346. 
Mont. — Ellinghouse  tJ.  Taylor,  19  Mont. 
462,  48  Pac.  757.  N.  Y.—In  re  Pros- 
pect Park  &  C.  I.  E.  Co.,  67  N.  Y. 
371,  afflrmincf  8  Hun  30.  Pa. — Borough 
of  Harrisburg  v.  Crangle,  3  Watts  & 
S.  460.     Tenn.— Collier  v.  Union  E.  Co., 
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113  Tenn.  96,  83  S.  W.  155.  Wash. 
Samish  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670. 

Unless  criminal  entry,  it  is  not  a  bar. 
Grand  Eapids,  etc.  E.  Co.  v.  Chesebro, 
74  Mich.  466,  42  N.  W.  66. 

60.  In  re  Metropolitan  El.  E.  Co., 
2   N.  Y.   Supp.   278. 

61.  In  re  Metropolitan  El.  E.  Co., 
12  N.  Y.  Supp.  502. 

62.  Jacksonville,  etc.  E.  Co.  v. 
Adams.  28  Fla.  631,  10  So.  465,  14  L. 
E.  A.  533. 

63.  In  re  Perkiomen,  etc.  Eoad,  25 
Pa.  Super.  462. 

64.  In  re  Metropolitan  E.  Co.,  12 
N.  Y.  Supp.  506. 

65.  Allen  v.  City  of  Chicago,  176  lU. 
113,  52   N.   E.   33. 

66.  That  other  land  has  been  im- 
properly condemned  is  no  defense  to  a 
proper  condemnation.  Chicago,  etc.  Co. 
V.  Citv  of  Streator,  172  111.  435,  50  N. 
E.    167. 

Lease. — That  condemnor  has  an  un- 
expired lease  on  land  to  be  condemned 
is  no  defense.  New  York  &  H.  E.  Co. 
V.  Kip,  46  N.  Y.  546,  7  Am.  Eep.  385, 
a  firming  11  Abb.  Pr.  (N.  S.)  90;  In  re 
City  of  New  York,  45  Misc.  184,  91 
N.  Y.  Supp.  987,  order  reversed,  104 
App.  Div.   445,  93  N.  Y.   Supp.   655. 
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Prior  Appropriation.  —  It  is  not  necessarily  a  defense  that  the  prop- 
erty sought  is  already  devoted  to  a  public  use,*'^  though  interference 
with  an  already  existing  public  use  may  constitute  an  issue."^ 

Exemption.  —  That  the  property  in  question  is  exempt  from  con- 
demnation is  a  matter  of  defense  which  must  be  raised  by  the  defend- 
ant's answer,"'"  and  need  not  be  negatived  in  the  petition.'^** 

Want  of  Consent.  —  Want  of  consent  of  local  authorities  to  the  pro- 
posed condemnation  may  be  set  up  as  a  defense,  if  such  consent 
be  necessary.^^ 

6.  Objections.  —  "Written  ''objections"  are  provided  for  by  statute 
in  Indiana.  They  are  of  a  dual  character  and  are  intended  to  serve 
the  purpose  of  a  demurrer  and  of  a  plea  or  answer,"'  and  may  also  be 
used  to  raise  questions  of  fact.^^  The  plaintiff  may  demur  to  the 
defendant's  objections  as  to  an  answer  in  a  civil  action,  and  should 
not  move  to  strike  the  same,''* 


67.  111.— East  St.  Louis,  etc.  R.  Co. 
V.  Belleville  Citv  E.  Co.,  159  111.  544, 
42  N.  E.  974.  Mich.— Fort  Street,  etc. 
Co.  V.  Backus,  92  Mich.  33,  52  N.  W. 
790.  N.  Y.— Ellicottville,  etc.  Co.  v. 
Buffalo,  etc.  E.  Co.,  20  Barb.  644. 

68.  In  re  Atlantic  &  St.  L.  E.  Co., 
100  Me.  430,  62  Atl.  141;  Cleveland, 
etc.  E.  Co.  V.  Ohio  Postal  Tel.  Cable 
Co.,  6&  Ohio  St.  306,  67  N.  E.  890,  62 
L.  E.  A.  941. 

That  defendant  may  condemn  the 
land  in  question  for  railroad  purposes  is 
no  defense  to  an  action  to  condemn  the 
land  for  the  same  purpose.  Kansas, 
etc.  E.  Co.  V.  N.  W.,  etc.  Co.,  161  Mo. 
288,  61  S.  W.  684,  84  Am.  St.  Eep.  717, 
51  L.  E.  A.  936. 

69.  Cincinnati,  S.  &  M.  E.  Co.  v. 
Bay  City  &  B.  C.  E.  Co.,  106  Mich. 
473,  64  N.  W.  471. 

70.  Chicago  &  K  Term.  E.  Co.  v. 
Grand  Rapids  &  I.  E.  Co.,  153  Mich. 
686,  117  N.  W.  383. 

71.  Electric  R.  Co.  v.  Turnpike  Co., 
4  Pa.  Dist.  17;  Harrisburg  &  M.  Elec. 
Ey.  Co.  V.  Harrisburg,  C.  &  C.  Tpk. 
Co.,  15  Pa.  Co.  Ct.  389. 

72.  Toledo  &  I.  Tract.  Co.  v.  In- 
diana &  C.  I.  E.  Co.,  171  Ind.  213,  86 
N.  E.  54;  Westport  Stone  Co.  f.  Thom- 
as, 170  Ind.  91,  83  N.  E.  617;  Mor- 
rison V.  Indianapolis  &  W.  R.  Co.,  166 
Ind.   511,   76   N.   E.   961,   77   N.   E.   744 

So  far  as  they  are  directed  or  ad- 
dressed to  the  face  of  the  complaint, 
they  perform  the  office  of  a  demurrer, 
and  thereby  raise  an  issue  of  law  from 
the  facts  alleged  or  disclosed  upon  the 


face  of  the  complaint.  Morrison  v. 
Indianapolis,  etc.  E.  Co.,  166  Ind.  511, 
76  N.  E.  961.  The  written  objection 
performs  "the  office  of  a  plea  or  answer 
to  the  complaint  by  alleging  or  setting 
up  facts  sufficient,  which,  if  estab- 
lished or  proven  at  the  preliminary 
hearing,  would  operate  to  abate  the 
action,  or  break  down  or  defeat  the 
plaintiff's  right  to  condemn  or  appro- 
priate the  property  involved.  Of  course, 
in  a  case  in  which  the  objection  is 
addressed  to  the  face  of  the  complaint, 
as  a  demurrer  sustained,  the  plaintiff 
then,  in  that  case,  must  reserve  an 
exception  to  the  ruling  of  the  court  if 
he  desires  to  present  any  question  upon 
such  ruling  in  case  he  appeals  to  the 
Supreme  Court.  If  at  the  preliminary 
hearing  any  or  all  of  the  objections 
tendering  an  issue  of  fact  are,  upon 
the  evidence  given  at  such  hearing, 
overruled  by  the  court  in  its  inter- 
locutory order,  the  objecting  defendant 
must  also  except  such  decision  of  the 
court  in  case  he  desires  to  appeal  from 
such  order  and  present  any  question 
upon  the  overruling  of  such  objection 
or  objections."  Toledo  &  I.  Tract.  Co. 
V.  Indiana  &  C.  Interurban  E.  Co.,  171 
Ind.  213,  86  N.  E.  54,  57.  See  also 
Vandalia  Coal  Co.  v.  Indianapolis  &  L. 
E.  Co.,  168  Ind.  144,  79  N.  E.  1082. 

73.  "Westport  Stone  Co.  v.  Thomas 
(Ind.),  94  N.  E.  406;  Toledo  &  I.  Tract. 
Co.  V.  Indiana  &  C.  Interurban  R.  Co., 
171  Ind.  213,  86  N.  E.  54;  Morrison  v. 
Indianapolis  &  W.  E.  Co.,  166  Ind.  511, 
76  N.  E.  961,   77  N.  E.  744. 

74.  Toledo  &  I.  Traction  Co.  v.  In- 
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7.  Reply.  —  In  many  states  no  reply  is  allowed.  Replies  in  con- 
demnation proceedings  have  been  declared  unnecessary." 

8.  Cross-Petition.  —  The  defendant  in  condemnation  proceedings 
may  file  a  cross-petition  seeking  damages  to  the  residue  of  land  not 
taken,'''  though  it  is  unnecessary  to  do  so." 

9.  Amendment.  —  Amendments  are  recognized  and  allowed  in  con- 
demnation proceedings  as  in  civil  actions.^** 

Amendments  have  been  allowed  to  alter  the  allegations  of  the  peti- 
tion as  to  matters  of  jurisdiction/^  as  to  the  title  to  the  land  sought 
to  be  obtained,**'^  as  to  the  description  of  the  land/^  as  to  the  quantity 


diana  &  C.  Tnterurban  E.  Co.,  171  Ind. 
213,  86  N.  E.  54. 

Form. — Objections  in  condemnation 
proceedings  must  be  specific.  "Vyest- 
port  Stone  Co.  V.  Thomas  (Ind.),  94 
N.    E.    406. 

75.  Hartley  v.  Keokuk  &  JN.  W.  E. 
Co.,  85  Iowa  455,  52  N.  W.  352. 

See   tlie   title    "Replication   and  Re- 

piy-"  ... 

If  the  original  petitioner  desires  to 
contest  the  allegation  of  ownership  by 
the  cross-petitioner,  he  or  it  must,  by 
appropriate  pleadings,  raise  that  issue. 
Chicago  &  M.  Elec.  Co.  v.  Diver,  213 
111.  26,  72  N.  E.  758.  See  tne  next 
section. 

76.  City  of  Paris  v.  Cairo,  V.  &  C. 
E.  Co.,  248  111.  213,  93  N.  E.  729.  See 
the   title    "Cross-Complaint." 

Cross-petition  asking  for  a  certain 
sum  as  damages  precludes  a  claim  for 
a  larger  amount.  Denver  N.  W.  &  P. 
E.  Co.  V.  Howe,  49  Colo.  256,  112  Pac. 
779. 

77.  Illinois  Western  Extension  E. 
Co.  V.  Mayrand,  93  111.  591;  Sheldon  v. 
Minneapolis  &  St.  L.  E.  Co.,  29  Minn. 
818,  13  N.  W.  134. 

Especially  where  all  of  the  land  in 
question  is  described  in  the  petition. 
Moll  r.  Sanitary  Dist.,  228  111.  633, 
81   N.  E.  1147. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Faisst.  99  Ark.  61,  137  S.  W.  815,  it 
was  said:  "This  court  has  held  that 
a  cross-complainant,  by  going  into  trial 
on  his  cross-complaint  without  insist- 
ing on  answer  thereof,  waives  the  fail- 
ure to  answer,  and  elects  thereby  to 
treat  all  the  allegations  of  his  cross- 
complaint  as  having  been  denied  and 
put  in  issue;  but  that  rule  cannot  ap- 
ply in  a  case  of  this  kind,  for  the  rea- 
son that  no  answer  is  necessary  in  a 
condemnation  case,  the  amount  of  dam- 
ages being  the   only  question   involved. 

Vol.  VIII 


Bentonville  Ey.  Co.  v.  Stroud,  45  Ark. 
278.  In  order  for  appellees  to  have 
obtained  the  relief  .  .  .  they  should 
have  filed  a  plea  setting  forth  the  facts 
relied  on  to  entitle  them  to  such  re- 
lief, and  then  asked  for  a  transfer  of 
the  case  to  the  court  which  can  give 
such  relief. ' ' 

Counterclaim  need  not  be  pleaded  by 
defendant  to  obtain  damages.  Yellow- 
stone Park  E.  Co.  v.  Bridger  Coal  Co., 
34  Mont.  545,  87  Pac.  963. 

78.  Cal. — Contra  Costa,  etc.  E.  Co. 
V.  Moss,  23  Cal.  323.  Colo.— Colorado 
Cent.  E.  Co.  v.  Allen,  13  Colo.  229,  22 
Pac.  605.  111. — Martin  v.  Chicago  & 
M.  Elec.  E.,  220  111.  97,  77  N.  E.  86. 
Mass. — Grand  Junction  E.  &  D.  Co.  V. 
Middlesex  Co.  Comrs.,  14  Gray  553. 
N.  J.— Philadelphia  &  C.  Ferry  Co.  v. 
Intercity  Link  E.  Co.,  73  N.  J.  L.  86, 
62  Atl.  184.  N.  Y. — Maxson  V.  Gale, 
142  App.  Div.  335,  126  N.  Y.  Supp. 
967.  Pa. — Pennsylvania  E.  Co.  v.  Por- 
ter, 29  Pa.  165.  Wash. — Spokane,  etc 
Co.  V.  A.  D.  Jones  &  Co.,  53  Wash.  37, 
101  Pac.  515. 

See  the  title  "Amendments  and  Jeo- 
fails." 

79.  Goodman  v.  City  of  Et.  Collins, 
164  Fed.  970. 

Inability  to  agree  may  be  alleged  by 
amendment.  In  re  United  States,  24 
Pittsb.  Leg.  J.  (Pa.)  105. 

80.  City  of  Geneva  v.  Henson,  195 
N.  Y.  447,  88  N.  E.  1104;  In  re  Bensel, 
140  App.  Div.  257,  125  N.  Y.  Supp. 
128,  rehearing  denied,  126  N.  Y.  Supp. 
1121. 

81.  Conn.  —  New  London  Water 
Board  v.  Perry,  69  Conn.  461,  37  Atl. 
1059.  Ind. — lilyes  v.  White  Eiver,  ete. 
Co.,  93  N.  E.  670.  Minn. — Siman  v. 
Ehoades,  24  Minn.  25.  N.  J.— Wood- 
cliff,  etc.  Co.  V.  New  Jersey,  etc.  E. 
Co.,  72  N.  J.  L.  137,  60  Atl.  44.  Pa. 
Eobinson   v.    Pennsylvania   E.    Co.,    174 
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of  land  desired^-  hy  lessening®^  or  increasing-*  the  quantity,  or  as  to 
the  location  of  the  improvement." 

An  amendment  may  be  allowed  after  verdict,'^*^  or  even  after 
judgment." 

However,  allowing  amendments  is  a  matter  of  discretion  with  the 
court,  and  leave  to  amend  may  be  denied.^**  The  amendment  of  the 
petition  must  not  change  the  character  of  the  proceedings,^^  nor  change 
the  proceedings  from  a  proceeding  under  one  statute  to  a  proceeding 
under  a  different  statute.^°  And  when  the  proceedings  must  conform 
to  an  ordipance  already  passed,  an  amendment  must  not  create  a 
variance  between  the  ordinance  and  the  petition.^^ 

10.  Bills  of  Particulars.  —  Bills  of  particulars  may,  in  certain 
instances,  be  ordered  in  condemnation  proceedings.  The  owner  made 
party  defendant  may  be  ordered  to  furnish  a  bill  of  particulars.^- 

11.  Variance.  —  Slight  variation  in  pleading  and  proof  may  be 
disregarded  in  condemnation  proceedings.^^  But  there  must  be  no 
great  variance  between  the  petition  of  condemnation  and  the  judg- 
ment.^* 

G.  IMoDE  OF  Assessment.  —  1.  Tribunal.  —  The  tribunal  pre- 
scribed by  statute  as  proper  to  assess  damages  in  condemnation  pro- 
ceedings is,  as  a  rule,  the  sole  body  vested  with  power  to  act,^^  though 


Pa.  199,  34  Atl.  546,  38  W.  N.  C.  37. 
Tex.— Houston  &  T.  C.  E.  Co.  v.  Postal 
Tel.  Cable  Co.,  IS  Tex.  Civ.  App.  502, 
45  S.  W.  179. 

82.  Indiana,  I.  &  I.  E.  Co.  v.  Eine- 
hart,  14  Ind.  App.  588,  43  N.  E.  23S. 

83.  Fletcher  v.  Chicago,  etc.  E.  Co., 
67  Minn.  339,  69  N.  W.  lOSo;  Texas 
&  N.  O.  E.  Co.  V.  Postal  Tel.  Cable 
Co.    (Tex.   Civ.   App.).  52   S.   W.   108. 

Eight  to  do  this  denied  in  Elizabeth- 
town,  L.  &  B.  S.  E.  Co.  V.  Catlettsburg 
Water  Co.,  110  Ky.  175,  61  S.  W.  47. 

84.  Newton  v.  Alabama  M.  E.  Co., 
99  Ala.  468,  13  So.  259;  In  re  Lake 
Shore,  etc.  E.  Co.,  128  App.  Div.  909, 
112  N.  Y.  Supp.  1134,  reversing  53 
Misc.  340,  103  N.  Y.  Supp.  294;  In  re 
Water  Supply,  125  App.  Div.  905,  109 
N.  Y.  Supp.  327. 

85.  In  re  Westchester  Ave.,  126 
App.  Div.  839,  111  N.  Y.  Sxipp.  351. 

86.  Ind. — Darrow  v.  Chicago,  L.  S. 
&  S.  B.  E.  Co.,  169  Ind.  99,  81  N.  E. 
1081.  Me. — Eussell  r.  Turner,  62  Me. 
496.  N.  D. — Bigelow  v.  Draper,  6  N. 
D.  152,  69  N.  W.  570. 

87.  Pennsylvania,  etc.  Canal  Co.  v. 
Bunnell.  81  Pa.  414. 

88.  In  re  New  York  &  W.  S.  E. 
Co.,  89  N.  Y.  453;  Philadelphia  Water 
Supply  Co.  V.  Susquehanna  C.  Co.,  4 
Pa.  Dist.  637. 


89.  Abernathy  v.  Southern  &  W.  E. 
Co.,   150  N.  C.  97,   63  S.   E.   180. 

90.  Peoria,  etc.  E.  Co.  v.  Black,  58 
111.  33. 

91.  See  Grant  v.  Village  of  Hyde 
Park.  67  Ohio  St.  166,  65  N.  E.  891. 

Notice  should  be  given  when  amend- 
ment made.  In  re  City  of  New  York, 
143  App.  Div.  515,  128  N.  Y.  Supp.  12. 

92.  Kansas  City  W.  &  N.  W.  E.  Co.  v. 
Kennedy,  49  Kan.  19,  30  Pac.  126. 

As,  for  example,  to  procure  from 
him  an  itemized  statement  in  writing 
of  damages  claimed  by  him.  Dallas, 
P.  &  S.  E.  E.  Co.  V.  Day,  3  Tex.  Civ. 
App.  353,  22  S.  W.  538. 

93.  Chicago  &  A.  E.  Co.  v.  City 
of  Pontiac,  169  111.  15-5,  48  N.  E.  485; 
Boyd  r.  Negley,  53  Pa.  387. 

Variance  between  the  ordinance  of 
condemnation  and  the  petition  for  con- 
demnation is  not  fatal  unless  the  same 
prejudices  the  rights  of  the  objectors. 
In  re  City  of  Seattle,  49  Wash.  109, 
94  Pac.  1075,  95  Pac.  862. 

Proceeding  under  one  statute  which 
is  unconstitutional  cannot  be  treated 
as  a  proceeding  under  another  valid 
statute.  City  of  Enterprise  v.  Smith, 
62   Kan.  815,   62  Pac.   324. 

94.  Keyes  t\  Minneapolis,  42  Minn. 
467,  44  N.  W.  529. 

95.  Grossman    v.    Patton,     186     Mo. 
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the  defendant  owner  may  waive  his  right  to  the  statutory  mode  of 
trial;-'" 

It  is  generally  requisite,  under  constitutional  provisions,  that  the 
damages  be  assessed  before  an  impartial,'''  judicial  tribunal,"^  after 
giving  the  owner  a  right  to  be  heard.'"' 

And  the  hearing  must  occur  on  the  day  specified  in  the  notice  to 
ai)pear,^ 

A  trial  is  necessary,  particularly  as  to  the  quantity  of  land-  and 
its  value,^  even  though  the  owner  has  filed  no  answer  and  fails  to 
appear  at  the  trial.' 

Municipal  Officers.  —  For  the  reason  that  municipal  officers  are  not 
disinterested  parties  when  land  is  to  be  condemned  for  municipal 
purposes,  several  authorities  declare  that  such  officers  cannot  act 
judicially  in  such  cases,^' 

2.  Preliminary  Trial.  —  It  is  customary"  and,  in  certain  instances, 
compulsory,-  in  condemnation  proceedings  to  determine  issues  involv- 


661,  85  S.  W.  548;  Myer  v.  Adam,  169 
N.  Y.  60-5,  6a  N.  E.  1098,  aMrming 
63  App.  Div.   540,  71   N.  Y.  Supp.   707. 

96.  Currie  v.  Bangor  &  A.  E.  Co., 
105  Me.  529,  75  Atl.  51. 

97.  People  ex  rel.  Green  v.  Michigan 
So.  R.  Co.,  3  Mich.  496. 

98.  Kramer  v.  Cleveland  &  P.  R. 
Co.,  1  Ohio  Dec.  474,  10  West,  L.  J. 
138. 

99.  Minn.  —  Lang^f  ord  v.  Ramsey 
County  Comrs.,  16  Minn.  375.  R.  I. 
Peckham  r.  School  Dist.  No.  V,  7  R.  I. 
545.  Va^ — Kounslar  v.  Ward,  Grilm. 
127. 

If  the  court  having  jurisdiction  de- 
termines the  issues  -without  a  hearing, 
it  is  error  at  most,  and  not  a  defect 
of  jurisdiction.  San  Luis  Obispo 
Countv  V.  Simas,  1  Cal.  App.  175,  81 
Pac.  972. 

1.  Adams  v.  Town  of  Clerksburg,  23 
W.  Va.  203. 

It  may  take  place  at  a  subsequent 
time  if  the  o-wner  fails  to  appear  at 
the  time  specified.  Thompson  V.  Chi- 
cago, S.  F.  &  C.  R.  Co.,  110  Mo.  147, 
19  S.  W.  77. 

Continuances  are  recognized  in  con- 
djemnation  as  in  other  proceedings. 
Colorado  M.  R.  Co.  v.  Bowles,  i4  Colo. 
85,  23  Pac.  467;  Polly  v.  Saratoga  & 
W.  E.  Co.,  9  Barb.   (N.  Y.)  449. 

2.  Carolina  Cent.  R.  Co.  V.  Love, 
81   N.  C.  434. 

3.  New  Orleans,  Ft.  J.  &  G.  I.  R.  R. 
V.  McNeeley,  47  La.  Ann.  1298,  17  So. 
798;  Dunham  v.  Runyon,  24  N.  J.  L. 
256. 
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4.  Proof  of  allegations  in  petition 
need  not  be  required  unless  contested. 
Bell  V.  Mattoon  W.  &  R.  Co.,  245  111. 
544,  92  N.  E.  352. 

Testimony  need  not  be  reduced  to 
writing.  Chappell  v.  United  States, 
160  U.  S.  499,  16  Sup.  Ct.  397,  40  L. 
ed.    510. 

5.  Me. — Peirce  v.  Bangor,  105  Me. 
413,  74  Atl.  10-39.  Pa.— 7n  re  Fisher, 
178  Pa.  325,  35  Atl.  922.  Vt.— Stearns 
V.  City  of  Barre,  73  Vt.  281,  50  Atl. 
1086,  87  Am.  St.  Rep.  721,  58  L.  R.  A. 
240. 

Though  it  has  been  held  sufficient  in 
such  cases  to  provide  for  a  disinter- 
ested trial  on  appeal.     State  V.  Fuller, 

105  Me.  571,  75  Atl.  315.  See  also 
Bruggerman  v.  True,  25   Minn.   123. 

e.  Colo. — Tegeler  v.  Schneider,  49 
Colo.  574,  114  Pac.  288.  Idaho.— Port- 
neuf  Irrig.  Co.  v.  Budge,  16  Idaho  116, 
100  Pac.  1046.  111.— Chicago  &  N.  W. 
R.  Co.  V.  Chicago  Mech.  Inst.,  239  111. 
197,  87  N.  E.  933.  Ind.— Westport 
Stone  Co.  v.  Thomas,  94  N.  E.  406. 
Minn. — Hopkins  v.  Chicago,  etc.  R.  Co., 
76  Minn.  70,  78  N.  W.  969.  Mo.— State 
ex  rel.    Cape    Girardeau   v.    Bngelmann, 

106  Mo.  628,  17  S.  W.  759.  N.  0. 
Abernathy  v.  South.  &  W.  R.  Co.,  150 
N.  C.  97,  63  S.  E.  180.  Ore.— Oregon 
Cent.  R.  Co.  v.  Wait,  3  Ore.  91,  428. 
Pa. — 0  'Kara  v.  Pennsylvania  R.  Co., 
25  Pa.  445. 

7.  Colo. — Colorado  Fuel  &  Iron  Co. 
V.  Four  Mile  R.  Co.,  29  Colo.  90,  66 
Pac.  902.  111. — Metropolitan  West  Side 
El.  R.  Co.  V.  Eschner,  232  111.   210,  83 
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ing  the  right  to  condemn  by  means  of  a  preliminary  trial  on  these 
questions  before  going  to  trial  upon  the  question  as  to  the  amount 
of  compensation  to  be  awarded.  Frequently  these  preliminary  issues 
are  determined  by  the  court.^ 

3.  Right  to  Jury  Trial.  —  a.  Not  a  Constitutional  Bight.  —  The 
right  to  trial  by  jury  in  condemnation  proceedings  is  not  guaranteed 
by  the  United  States  constitution.^ 

In  many  jurisdictions  trial  by  jury  is  not  essential."  But  in  others 
the  right  to  trial  by  jury  is  recognized"  under  provisions  in  state 
constitutions/^  or  by  statute.^^ 

"Where  a  jury  is  required,  it  is  held  that  a  jury  constituted  in  the 
ordinary  manner  is  requisite/*  though  provision  is  sometimes  made 
expressly  for  a  jury  of  less  than  twelve.^^ 


N.  E.  809;  Brown  v.  Calumet  E.  Co., 
125  lU.  600,  18  N.  E.  283.  Ind.— Mor- 
rison V.  Indianapolis  &  W.  E.  Co.,  166 
Ind.  511,  76  N.  E.  961,  77  N.  E.  744. 
Me.— Hubbard  v.  Gt.  Falls  Mfg.  Co., 
80  Me.  39,  12  Atl.  878.  Mich.— Manis- 
tee &  N.  E.  E.  Co.  V.  Fowler,  73  Mich. 
217,  41  N,  W,  261.  W.  Va.— Chesa- 
peake &  O.  E.  Co.  V.  Pack,  6  W.  Va. 
397. 

Court  may  appoint  commissioners 
before  passing  on  preliminary  ques- 
tions. Kansas  City  Sub.  Belt  Co.  v. 
Kansas  City,  St.  L.  &  C.  E.  Co.,  118 
Mo.  599,  24  S.  W.  478. 

8.  Idaho. — Pyle  v.  Woods,  18  Idaho 
674,  111  Pac.  746.  111.— Bell  v.  Mat- 
toon  W.  &  E.  Co.,  245  111.  544,  92  N. 
E.  352;  O'Hare  v.  Chicago,  M.  &  N. 
E.  Co.,  139  111.  151,  28  N.  E.  923.  la. 
Gammell  v.  Potter,  6  Iowa  548.  N.  D. 
Bigelow  V.  Draper,  6  N.  D.  152,  69  N. 
W.  570.  Wash.— Seattle  &  M.  E.  Co. 
V.  State,  7  Wash.  150,  34  Pac.  551. 

9.  Bauman  v.  Eoss,  167  U.  S.  548, 
17  Sup.  Ct.  966,  42  L.  ed.  270. 

10.  U.  S. — Bonaparte  v.  Camden, 
Baldw.  205,  3  Fed.  Cas.  No.  1,617. 
Ark.— Board  of  Directors  v.  Eedditt, 
79  Ark.  154,  95  S.  W.  482.  Cal.— Peo- 
ple ex  rel.  Heyneman  v.  Blake,  19  Cal. 
579.  Colo. — Southwestern  Land  Co.  i; 
Hickory,  etc.  Co.,  18  Colo.  489,  33  Pac 
275.  111.— Eich  v.  City  of  Chicago,  59 
111.  286.  Ind. — Armstrong  v.  Jackson, 
1  Blackf.  374.  la.—* 7?i  re  Bradley,  108 
Iowa  476,  79  N.  W.  280.  Mich.— Pear- 
sail  V.  Board  of  Suprs., -71  Mich.  438, 
39  N.  W.  578.  Minn. — Ames  v.  Lake 
S.  &  M.  E.  Co.,  21  Minn.  241.  Mq 
City  of  St.  .Toseph  v.  Gciwitz,  148  Mo. 
210.  49  S.  W.  1000.  N.  Y.— ITanlon 
V.  Westchester  Co.,  57  Barb.  383.     Pa. 


Waterford  Tpk.  Co.  v.  Cochran,  2  Hall 
Law  J.  88.  Vt. — Gold  v.  Vermont  Cent. 
E.  Co.,  19  Vt.  478. 

11.  lU.— People  V.  Stuart,  97  111. 
123.  La. — Louisiana  &  A.  E.  Co.  v. 
Moseley,  115  La.  757,  40  So.  37.  Md. 
Pennsylvania  E.  Co.  v.  B.  &  O.  E.  Co., 
60  Md.  263.  Ohio. — In  re  Wells  County 
Eoad,  7  Ohio  St.  16.  Ore.— Oregonian 
E.  Co.  V.  Hill,  9   Ore.  377. 

12.  HI.— Mich.  Cent.  E.  Co.  V. 
Spring  Creek  Drainage  Dist.,  215  111. 
501,  74  N.  E.  696.  Mich. — Truax  v. 
Sterling,  74  Mich.  160,  41  N.  W.  885. 
Mo. — City  of  St.  Louis  v.  Eoe,  184  Mo. 
324,  83.  S.  W.  435.  S.  C— Atlantic 
Coast  Line  E.  Co.  v.  South-Bound  E. 
Co.,  57  S.  C.  317,  35  S.  E.  553. 

13.  Colo. — Colorado  Cent.  E.  Co.  V. 
Humphrey,  16  Colo.  34,  26  Pac.  165. 
Mass. — Minot  v.  City  of  Boston,  201 
Mass.  10,  86  N.  E.  783;  Burt  v.  Mer- 
chants' Ins.  Co.,  106  Mass.  356,  8  Am. 
Eep.  339.  W.  Va. — Adams  v.  Trustees 
of  Clarksburg,   23   W.   Va.   203. 

14.  U.  S, — Archer  v.  Board  of 
Levee  Inspectors,  128  Fed.  125,  as  to 
law  in  Arkansas.  Mich. — Paul  v.  City 
of  Detroit,  32  Mich.  108.  N.  Y.— Peo- 
ple V.  Board  of  Trustees  of  Haver- 
straw,  151  N.  Y.  75,  45  N.  E.  384, 
reversing  80  Hun  385,  30  N.  Y.  Supp. 
325. 

Increase  or  decrease  of  damages  by 
the  court  is  in  violation  of  the  con- 
stitutional provision  that  damages 
must  be  assessed  by  a  jury  or  commis- 
sioner. In  re  Village  of  Middletown, 
82   N.  Y.  196. 

15.  Henderson  v.  MacFarland,  33 
App.  Cas.  (D.  C.)  312;  McManus  v. 
McDonough,  107  111.  95,  affirming  4  111. 
App.  180. 
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In  certain  jurisdictions,  the  defendant  alone  can  demand  a  jury/" 
in  others  either  the  condemnor  or  the  defendant  may  make  the  de- 
mand.^^  But  it  has  been  held  that,  in  any  event,  a  jury  can  be  de- 
manded only  upon  the  question  of  compensation  and  not  as  to  pre- 
liminary questions/^ 

b.  Jury  on  Appeal.  —  In  many  jurisdictions  provision  is  made  for 
trial  by  jury  on  appeal,"  particularly  where  trial  first  occurs  before 
commissioners  or  viewers,-"  or  in  cases  wherein  commissioners  refuse 
to  entertain  the  owner's  claims.^^ 

In  many  instances  the  trial  before  the  jury  is  de  novo.^^  Due  appli- 
cation must  be  made  for  jury  trial  within  the  time  required  by 
statute.-^ 

c.  Waiver.  —  The  right  to  trial  by  jury  may  be  waived  by  failure 


16.  state  cannot  claim  jury  trial 
under  Rhode  Island  statute.  In  re 
condemnation,  19  E.  I.  326,  33  Atl. 
448. 

City  estopped  to  set  up  unconstitu- 
tionaiity  of  statute  depriving  it  of 
right  to  trial  by  jury,  because  _  it 
waived  that  objection  by  instituting 
the  proceedings.  In  re  Hand  St.,  55 
Hun  132,  8  N.  Y.  Supp.  610. 

17.  Miss. — Isom  v.  Mississippi  Cent. 
E.  Co.,  36  Miss.  300.  Mo.— St.  Louis, 
etc.  E.  Co.  V.  Drummond,  etc.  Co.,  205 
Mo.  167,  103  S.  W.  977.  Pa.— In  re 
Towanda  Bridge  Co.,  91  Pa.  216.  W. 
Va.— C.  &  O.  E.  Co,  V.  Patton,  9  W. 
Va.  648. 

18.  People  V.  Smith,  21  N.  Y.  595; 
Johnson  City  So.  E.  Co.  v.  South  &  W. 
E.  Co.,  148  N.  C.  59,  61  S.  E.  683. 

Eight  to  jury  applies  only  as  to  those 
whose  property  is  taken  or  entered  on. 
Fairbanks  V.  Com.,  183  Mass.  373,  67 
N.  E.  335. 

19.  Ala^— Montgomery  S.  R.  Co.  v. 
Savre,  72  Ala.  443.  D,  C— Macfarland 
V.  "Saunders,  25  App.  Cas.  438.  Ga. 
Atlantic  Coast  Line  E.  Co.  v.  Postal 
Tel.  Cable  Co.,  120  Ga.  268,  48  S.  E. 
15.  Ind.— Chicago,  etc.  E.  Co.  v.  Wy- 
son  Land  Co.,  163  Ind.  288,  69  N.  E. 
546.  Mass. — Taylor  v.  Plymouth  County 
Comrs.,  13  Mete.  449.  Mo.— Missouri 
Pac.  E.  Co.  V.  Eoberts,  187  Mo.  309, 
86  S.  W.  91.  N.  H.— Wilkins  v.  City 
of  Manchester,  74  N.  H.  275,  67  Atl. 
560.  N.  Y.— People  v.  White,  59  Barb. 
666.  N.  C— Holly,  etc.  E.  Co.  v.  Newton, 
133  N.  C.  132,  136,  45  S.  E.  549,  98  Am. 
St.  Rep.  701.  Ohio.— State  v.  Judges, 
69  Ohio  St.  372,  69  N.  E.  659.  Pa. 
In  re  Springdale  E.,  91  Pa.  260.  Term, 
Evans  v.  Shields,  3  Head  70. 

Vol.  VIII 


Judgment  must  be  entered  if  at  all 
on  the  verdict  on  appeal,  and  cannot 
then  be  entered  on  the  original  award 
by  commissioners.  Eingle  -v.  Board  of 
Comrs.,  56  N.  J.  L.  661,  29  Atl.  483; 
Ennis  v.  Wood  E.  B.  E.  Co.,  12  R.  I.  73. 

20.  Kan.— Chicago,  K.  &  K  E.  Co. 
V.  Broquet,  47  Kan.  571,  28  Pac.  717. 
M©.— Berry  v.  Billings,  47  Me,  328. 
Mass.— Carville  v.  Com.,  189  Mass.  273, 
75  N.  E.  639.  Mo.— So.  Missouri  &  A, 
E.  Co.  V.  Wyatt,  223  Mo.  347,  122  S. 
W.  688.  N,  H,— Upper  Coos  E.  Co.  v. 
Parsons,  66  N.  H.  181,  19  Atl.  10, 
N.  Y. — People  v.  Lewis,  26  How.  Pr. 
378.  Pa. — In  re  Horner,  etc.  E.,  37  Pa. 
333.  R.  I.— Daigneault  v.  Woonsocket, 
18  E.  L  378,  28  Atl.  346.  S.  C— North- 
eastern E.  Co.  t\  Sineath,  8  Eich.  L.  185. 
W,  Va.— Grafton  &  G.  E.  Co.  v.  Pore- 
man,  24  W.  Va.  662. 

Verdict  after  award  of  commissioners 
annuls  commissioners'  award.  Kansas 
City,  P.  S.  &  S.  E.  Co.  v.  Cox,  41  Mo. 
App.  499. 

Appeal  for  trial  by  jury  and  excep- 
tions to  commissioners'  report  cannot 
be  taken  at  the  same  time.  Bechtel 
V.  Bechtelsville,  3   Pa.  Dist.   713. 

21,  Carpenter  v.  Bristol  County 
Comrs.,   21   Pick.    (Mass.)    258. 

22.  Sharp  v.  United  States,  191  U. 
S.  341,  24  Sup.  Ct.  114,  48  L.  ed.  211, 
affirming  112  Fed.  893,  50  C.  C.  A.  597, 
57  L.  E.  A.  932;  Shirley  V.  Southern  R. 
Co.,  121  Ky.  187,  89  S.  W.  124. 

23,  Mass. — Childs  v.  Franklin  Co., 
128  Mass.  97.  Mo. — Leavenworth,  etc, 
Co.  V.  Atchison,  137  Mo.  218,  37  S.  W. 
913.  N.  Y.— People  v.  See,  29  Hun 
216.  Wis. — Burns  v.  Spring  Green,  56 
Wis.  239,  14  N.  W.  72. 
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to  demand  the  same  in  due  time.^*  "Under  some  statutes  the  right  is 
waived  by  filing  one's  answer  without  making  such  demand,-^  or  by 
failure  to  make  the  demand  before  the  appointment  of  commissioners 
or  viewers,-'^  or  by  agreeing  upon  a  different  mode  of  trial.^' 

4.  Separate  Trials.  —  Each  of  the  owners  of  separate  tracts  may, 
by  motion,  seek  a  separate  trial  in  condemnation  proceedings  as  to 
his  particular  parcel.-'*  But  the  court  has  a  discretion  as  to  the  grant- 
ing of  the  motion,-**  and  may  deny  the  request.^"  On  appeal  the  ruling 
of  the  lower  court  will  be  sustained  unless  an  abuse  of  discretion 
appears.^^ 

Joint  owners  of  the  same  parcel  may  obtain^^  ij^^t  are  not  necessarily 
entitled^^  to  separate  trials  as  to  the  interest  of  each.  At  all  events, 
it  is  not  essential  that  there  be  separate  juries^^  or  commissioners-^^  as 
to  each  parcel. 

5.  Right  to  Open  and  Close.  —  Many  authorities  allow  the  con- 
demnor the  right  to  open  and  close  f'^  others  declare  the  owner  entitled 


24.  Cal. — Beaulieu  Vineyard  v.  Su- 
perior Court,  4  Cal.  App.  242,  91  Pac. 
1015.  Fla. — Heermans  v.  Jacksonville, 
St.  A.  &  I.  E.  Co.,  40  Fla.  85,  23  So 
587.  Mich.— Pt.  Huron  &  N.  W.  E. 
Co.  V.  Callanan,  61  Mich.  12,  27  N.  W. 
717.  Mo. — Nishnabotna  Drain.  Dist.  v. 
Campbell,  154  Mo.  151,  55  S.  W.  276; 
Leavenworth  Terminal  Co.  v.  Atchison, 
137  Mo.  218,  37  S.  W.,  913.  Wash. 
Chelan  County  v.  Navarre,  38  Wash. 
684,  80  Pac.  845. 

25.  Broadmoor  Land  Co.  v.  Curr, 
142  Fed.  421,  73  C.  C.  A.  537,  under 
Colorado  statute. 

26.  Beynon  v.  Brandywine,  B.  &  S. 
C.  Tpk.  Co.,  39  Ind.  129;  Chowan  &  S. 
E.  Co.  V.  Parker,  105  N.  C.  246,  11  S. 
E.  328. 

27.  Piper  v.  Connersville  &  L.  T.  R. 
Co.,  12  Ind.  400;  Everett  v.  City  of 
Charlestown,  12  Allen   (Mass.)   93. 

28.  Chicago  &  N.  W.  E.  Co.  v.  Chi- 
cago Mech.  Inst.,  239  111.  197,  87  N. 
E.   933. 

29.  Cal.  —  Sacramento  County  v. 
Glann,  14  Cal.  App.  780,  113  Pac.  360. 
111. — Chicago  &  N.  W.  E.  Co.  v.  Chicago 
Mech.  Inst.,  239  111.  197,  87  N.  E.  933. 
Wash.— City  of  Tacoma  v.  Wetherby, 
57  Wash.  295,  106  Pac.  903. 

In  some  jurisdictions  separate  trials 
are  matters  of  right.  Giesy  v.  Cincin- 
nati, W.  &  Z.  E.  Co.,  4  Ohio  St.  308; 
Charleston  &  S.  S.  Bridge  Co.  v.  Cqm- 
Btock,  36  W.  Va.  263,  15  S.  E.   69. 

30.  Henderson  v.  City  of  Lexington, 
33  Ky.  L.  Eep.  703,  111  S.  W.  318. 


In  joint  trials  the  court  should  keep 
the  questions  as  separate  as  possible. 
Olympia  Light  &  Power  Co.  v.  Harris 
(Wash.),  108  Pac.  940. 

31.  San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  175,  81  Pac.  972; 
Eddleman  v.  Union,  etc.  Co.,  217  111. 
409,  75  N.  E.  510. 

32.  United  States  v.  Inlots,  26  Fed. 
Cas.  No.  15,441. 

33.  Kohl  V.  United  States,  91  U.  S. 
367,  23  L.  ed.  449;  Watson  v.  Milwau- 
kee &  M.  E.  Co.,  57  Wis.  332,  15  N.  W. 
468. 

34.  111. — Concordia  Cemetery  Assn.  v. 
Minneapolis  &  N.  W.  E.  Co.,  121  111. 
199,  12  N.  E.  536.  Miss.— Levee  Comrs. 
V.  Allen,  60  Miss.  93.  Ohio.— City  of 
Cincinnati  V.  Neff,  19  Wkly.  L.  Bui. 
404. 

35.  Eoss  V.  Elizabethtown  &  S.  E. 
Co.,  20  N.  J.  L.  230. 

36.  Ga. — Williams  v.  Macon  &  B.  E. 
Co.,  94  Ga.  709,  21  S.  E.  997.  111. 
South  Park  Comrs.  v.  Trustees  of 
Schools,  107  111.  489.  Tex.— Ft.  Worth 
&  E.  G.  E.  Co.  V.  Culver,  13  S.  W. 
1013.  Wash.— Seattle  &  M.  E.  Co.  v. 
Gilchrist,   4   Wash.   509,   30   Pac.   738. 

On  question  of  necessity,  condemnor 
may  be  allowed  to  open  and  close. 
Houston  &  T.  C.  E.  Co.  v.  Postal  Tel. 
Cable  Co.,  18  Tex.  Civ.  App.  502,  45 
S.  W.  179. 

As  to  right  to  take,  condemnor  is 
entitled  to  open  and  close.  Baltimore 
&  O.  E.  Co.  V.  Pittsburg,  W.  &  K.  R. 
Co.,  17  W.  Va.  812. 
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to  this  privilege  ;^^  while  still  others  declare  that  the  matter  rests  in 
the  discretion  of  the  court.^** 

6.  Trial  by  Court.  —  Tlie  trial  of  such  preliminary  issues  as  the 
necessity  of  condemnation,''"  autliority  to  condemn/'^  or  the  public 
or  private  nature  of  the  use  proposed,^^  is  usually  before  the  court 
without  a  jury.  And  by  consent  the  question  of  damages  may  be 
submitted  to  the  court.*^  Rarely  the  court  is  allowed  to  determine 
the  compensation  without  the  intervention  of  a  jury  or  commis- 
sioners/^ 

7.  Trial  by  Commissioners,  Viev^rers,  Freeholders  or  Appraisers, 
a.  The  Practice.  —  In  many  jurisdictions  it  is  customary  and  has  been 
declared  to  be  proper  to  provide  for  the  assessment  of  damages  in 
condemnation  proceedings  by    commissioners    or    referees,**    or    by 


37.  Ark,— Springfield  &  M.  E.  V. 
Rhea,  44  Ark.  258.  Colo.— Kirkwood 
V.  School  Dist.,  45  Colo.  368,  101  Pac. 
343.  Ind. — Indianapolis  &  C.  Tract. 
Co.  V.  Wiles,  174  Ind.  236,  91  N,  E. 
161.  rehearing  denied,  91  N.  E.  729. 
Mass. — Dorr  v.  Tremont  Nat.  Bank,  128 
Mass.  349.  Mo. — Cape  Girardeau  &  C. 
E.  Co.  V.  Blechle,  234  Mo.  471,  137  S. 
W.  974.  Ore. — Oregon  &  C.  E.  Co.  v. 
Barlow,  3  Ore.  311. 

If  owner  demands  jury,  and  con- 
demnor refuses,  the  former  is  entitled 
to  open  and  close.  St.  Louis  &  K.  C. 
E.  Co.  V.  Donovan,  149  Mo.  93,  50  S. 
W.  286. 

38.  Mo.— St.  Louis,  K.  C.  &  C.  E. 
Co.  t\  North,  31  Mo.  App.  345,  351. 
N.  Y.— Albany  N.  R.  Co.  v,  Lansing, 
16  Barb.  68.  Ohio. — Neff  v.  Cincinnati, 
32  Ohio  St.  215. 

The  discretion  will  not  be  disturbed 
on  appeal  unless  injustice  has  been 
done.  McDonald  v.  Texas  &  P.  E.  Co., 
1  Posey  Unrep.  Cas.   (Tex.)   191. 

On  appeal,  belongs  to  owner  (Win- 
nisimuet  Co.  v.  Grueby,  111  Mass.  543), 
or  is  matter  of  discretion  with  the 
court  (Charleston  &  S.  R.  Co.  v.  Blake, 
12   Rich.   L.    (S.  C.)    634). 

39.  Cal.— Code  Civ.  Proc,  §1241. 
N.  D. — Bigelow  v.  Draper,  6  N.  D.  152, 
69  N.  W.  570.  S.  C— Riley  v.  Charles- 
ton Union  Station  Co.,  71  S.  C.  457,  51 
S.  E.  485,  110  Am.  St.  Rep.  579.  Tex- 
Palmer  v.  Harris  County,  29  Tex.  Civ. 
App.  340,  69  S.  W.  229. 

40.  London  v.  Sample  Lumber  Co., 
91  Ala.  606,  8  So.  281;  Tennessee  Cent. 
E.  Co.  V.  Campbell,  109  Tenn.  655,  73 
S.  W.  112. 

41.  City  of  Savannah  v.  Hancock, 
91   Mo.    54,   3   S.   W.    215;    Eockingham 
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Co.  Light  &  Power  Co.  v.  Hobbs,  72 
N.  H.  531,  58  Atl.  46,  66  L.  E.  A.  581. 
Interference  with/  present  use  is  a 
question  for  the  court.  American  Tel. 
Co.  r.  St.  Louis,  etc.  E.  Co.,  202  M'O. 
656,  101  S.  W.  576. 

42.  Colby  V.  Toledo,  12  Ohioi  Cir. 
Dee.  347,  22  Ohio  C.  C.  732. 

43.  Under  13  Sp.  Laws,  p.  321 
(1899),  "the  court  may  determine  the 
question  of  compensation,  as  well  as 
that  of  public  necessity,  either  by  its 
own  investigation  or  through  its  com- 
mittee." Starr  Burying  Ground  Assn. 
V.  North  Lane  Cem.  Assn.,  77  Conn.  83, 
58  Atl.  467. 

Question  of  injury  must  be  passed 
on  by  jury  who  view  the  land.  Nut- 
ting V.  Page,  4  Gray   (Mass.)   581. 

Statute  allowing  court  to  fix  com- 
pensation, void.  Rochester  Waterworks 
Co.  V.  Wood,   41   How.  Pr.    (N.  Y.)   53. 

During  vacation,  the  jury  cannot  be 
compelled  to  hear  condemnation  suits. 
Police  Jury  v.  Manning,  16  La.  Ann. 
182. 

Disqualification. — A  judge  is  not  dis- 
qualified because  he  is  an  inhabitant 
of  the  town  which  is  the  condemnor. 
Crane  v.  Camp,  12  Conn.  464.  Contra, 
Merrill  v.  Berkshire,  11  Pick.  (Mass.) 
269,  wherein  a  deputy  sheriff  was  held 
disqualified  for  the  same  reason. 

44.  Me. — Maine  Cent.  R.  Co.  17. 
Bangor,  etc.  R.  Co.,  89  Me.  555,  36  Atl. 
1050.  Minn. — Bruggerman  V.  True,  25 
Minn.  123.  Mont.— Butte,  A.  &  P.  E. 
Co.  V.  Montana  U.  R.  Co.,  16  Mont. 
504,  41  Pac.  232.  N.  J.— State  v.  Na- 
tional Docks  &  N.  J.  C.  E.  Co.,  54 
N.  J.  L.  180,  23  Atl.  686.  N.  Y — In  re 
Mayor,  99  N.  Y.  569,  2  N.  E.  642,  af- 
firming   34    Hun    441.      N.    C. — Austin 
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viewers,*^  freeholders,^®  or  appraisers/^  In  many  instances  some  board 
of  a  municipal  corporation*^  or  county  commissioners*^  constitute  the 
tribunal  in  question. 

b.  How  To  Secure  Appointment  and  Qualify.  —  The  appointment 
of  commissioners  is  generally  obtained  by  application  or  petition.^*^ 
An  incorrect  statement  in  such  application  may  cause  the  appointment 
to  be  set  aside.^^  In  certain  jurisdictions  notice  of  the  application 
must  be  given.^-  The  parties  should  have  an  opportunity  to  be  heard 
on  the  question,^^  though  they  have  no  voice  in  the  selection.^* 

Commissioners  may  be  appointed  before  the  questions  of  necessity 
and  power  to  take  have  been  disposed  of/^  though  the  right  to  take 
should  first  be  shown/® 

As  a  rule,  the  commissioners  are  appointed  by  the  court,^^  though 


V.  Helms,  65  N.  C.  560.  Ohio. — Kramer 
V.  Cleveland  &  P.  E.  Co.,  5  Ohio  St. 
140.  Va.— Alexandria  &  F.  E.  Co.  v. 
Alexandria  &  W.  E.  Co.,  75  Va.  780, 
40  Am.  Eep.  743.  W.  Va. — Herron  v. 
Carson,  26  W.  Va.  62.  Wis.— Wisconsin 
Eiver  Imp.  Co.  r-.  Pier,  137  Wis.  325, 
118  K  W.  857. 

Strict  construction  must  be  given 
to  statutes  allowing  commissioners  to 
be  substituted  for  juries.  Hannibal 
Bridge  Co.  v.  Shaubacker,  49   Mo.   555. 

45.  Butterworth  V.  Bartlett,  50  Ind. 
537;  Pittsburgh  Nat.  Bank  f.  Shoen- 
berger,  111  Pa.  95,  2  Atl.  190;  Petition 
of  Brown    (Pa.),  84  Atl.  599. 

46.  Turlow  v.  Eoss,  144  Mo.  234, 
45  S.  W.  1125. 

47.  Shannon  V.  Bartholomew,  83 
Neb.  821,  120  N.  W.  460. 

48.  State  v.  City  of  Oshkosh,  84 
Wis.  548,  54  N.  W.  1095. 

49.  Inhabitants  of  Eden  v.  Hancock 
Co.  Comrs.,  84  Me.  52,  24  Atl.  461. 

50.  Townsend  V.  Chicago  &  A.  E. 
Co.,   91   111.   545. 

Form. — Application  for  commissioners 
should  be  in  writing;  it  should  state 
the  name  of  the  condemnor  and  of  the 
land  owner,  if  known;  it  should  give  a 
description  of  the  property  to  be  con- 
demned and  should  state  that  the 
owner  refuses  to  grant  the  same.  The 
application  must  be  signed  by  a  duly 
authorized  agent  of  the  corporation, 
but  need  not  be  dated  nor  verified, 
nor  is  it  essential  that  it  aver  the  due 
incorporation  of  the  condemnor.  Tres- 
ter  V.  Missouri  Pac.  E.  Co.,  33  Neb. 
171,  49  N.  W.  1110.  And  see  Vail  v. 
Morris  &  E.  E.  Co.,  21  N.  J.  L.  189. 

Not  always  formal.  Swinney  v.  Ft. 
Wayne,  M.   &  C.  R.  Co.,  59  Ind.   205; 


Portland  &  G.  T.  Co.  v.  Bobb,  88  Ky. 
226,  10  S.  W.  794. 

51.  Chambers  v.  Carteret  &  S.  R. 
Co.,  54  N.  J.  L.  85,  22  Atl.  995. 

52.  Abney  v.  Clark,  87  Iowa  727, 
55  N.  W.  6;  Leyba  V.  Armijo,  11  N.  M. 
437,  68  Pac.  939. 

Contra,  Roosa  t\  St.  Joseph  &  I.  R. 
Co.,  114  Mo.  508,  21  S.  W.  1124;  St. 
Joseph  &  I.  E.  Co.  V.  Shambaugh,  106 
Mo.  557,  17  S.  W.  581;  Cincinnati,  H. 
&  D.  E.  Co.  V.  Sundry  Persons,  1  Ohio 
Dec.  326,  7  West.  L.  J.  265  (as  to 
arbitrators). 

Description  of  the  land  need  not  be 
given  in  the  notice.  Doughty  f.  Som- 
merville  &  E.  E.  Co.,  21   N.  J.  L.  442. 

53.  Union  Pac.  E.  Co.  v.  Leaven- 
worth, N.  &  S.  E.  Co.,  29  Fed.  728; 
Toledo,  etc.  E.  Co.  v.  East  Saginaw, 
etc.  E.  Co.,  72  Mich.  206,  40  N.  W. 
436. 

Not  unconstitutional  to  allow  no 
such  hearing.  Weir  v.  St.  Paul,  S.  & 
T.  F.  E.  Co.,  18  Minn.  155. 

54.  Branson  v.  Gee,  25  Ore.  462,  36 
Pac.  527,  24  L.  E.  A.  355. 

55.  In  re  City  of  New  York,  52  App. 
Div.  478,  65  N.  Y.  Supp.  77. 

56.  In  re  City  of  Buffalo,  64  N.  Y, 
547;  In  re  City  of  New  York,  22  App 
Div.  124,  47  N.  Y.  Supp.  965;  In  re 
Cleveland  &  P.  R.  Co.,  2  Pittsb.  Leg 
J.    (Pa.)    348. 

57.  XT.  S. — Broadmoor  Land  Co.  v 
Curr,  142  Fed.  421,  73  C.  C.  A.  537 
N.  J.— S.  M.  &  E.  R.  Co.  V.  Hudson 
T.  R.  Co.,  38  N.  J.  L.  548.  N.  C— Nor 
folk  &  S.  R.  Co.  V.  Warren,  92  N.  C 
620. 

Untrammeled  selection,  without  in 
terference    from     the     city,     the     con 
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the  parties  are  allowed,  in  certain  instances,  to  choose  the  commis- 
sioners,^^ or  when  a  municipal  corporation  is  the  condemnor,  its  officers 
are  sometimes  permitted  to  make  the  selection.'^'* 

At  the  hearing  on  the  question  of  appointment,  the  merits  of  the 
case  are  not  considered,*^"  though  the  court  may  refuse  to  appoint 
if  it  appears  on  the  face  of  the  proceedings  that  the  plaintiff  is  not 
entitled  to  them."^ 

Notice  of  the  appointment  is  sometimes  required.*'^ 

The  order  of  appointment  of  commissioners  is  sometimes  required 
to  be  in  writing,"^  and  to  fix  a  day  for  the  appraisement***  and  for 
filing  the  report.**^ 

Objections  to  the  appointment  of  conunissioners  must  be  made  at 
the  outset  of  the  proceedings.  Otherwise  the  objections  will  'be 
waived,****  For  good  cause  the  court  may  vacate  the  appointment  and 
appoint  new  commissioners.*''^ 

Oath  of  Office. —  Unless  prescribed  by  statute,  the  form  of  oath  to 
be  administered  to  commissioners  in  condemnation  proceedings  is  a 
matter  of  discretion  with  the  judge.*'^     When  by  statute    an  oath  is 


demnor,  is  essential.  Menges  V.  Al- 
bany, 56  K  Y.  374. 

Impartial  selection  is  essential.  Pow- 
ers f.  Bears,  18  Wis.  213,  78  Am.  Dec. 
733. 

Duty  To  Appoint. — The  court  cannot 
refuse  to  appoint  commissioners,  on  the 
ground  of  improper  motives  on  con- 
demnors. Sisters  of  Charity  v.  Morris 
E.  Co.  (N.  J.),  S3  Atl.  487. 

58.  Troy  &  R.  E.  Co.  V.  Cleveland, 
6  How.  Pr.  (N.  Y.)  238;  Johnston  v. 
Galveston  County  (Tex.  Civ.  App.),  85 
S.  W.  511. 

59.  Bass  V.  City  of  Ft.  Wayne,  121 
Ind.  389,  23  N.  E.  259;  Snarles  v.  Town 
of    Sparta,    2    Tenn.    Ch.    App.    714. 

It  is  unconstitutional  to  make  such 
provision,  according  to  Ehine  V.  Mc- 
Kinney,  53  Tex.  354. 

Election  of  assessors  is  sometimes 
provided  for.  See  Union  Pac.  R.  Co. 
V.  Burlington  &  M.  E.  R.  Co.,  19  Neb. 
386,  27  N.  W.  238. 

60.  Aetna  Mills  V.  Waltham,  126 
Mass.  422;  Fulmer  v.  Bangor  &  P.  E. 
Co.,  1  Pa.  Co.  Ct.  46. 

61.  Great  Western,  etc.  Co.  V.  Hawk- 
ins, 30  Ind.  App.  557,  66  N.  E.  765. 
And  see  In  re  Grade  Crossing  Comrs. 
of  Buffalo,  166  N.  Y.  69,  59  N.  E.  706, 
affirming  46  App.  Div.  473,  61  N.  Y. 
Supp.  748,  claim  for  damage  to  non- 
abutting  ijfl-operty  where  the  lower 
court  held  that  the  injury  was  not  such 
as  to  lawfully  entitle  the  owners  to 
compensation. 
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62.  Columbus  &  S.  E.  Co.  v.  Rich- 
ardson, 7  Ind.  543;  Borce  v.  Plainfield, 
41  N.  J.  L.  138.  Contra. — Proprietors 
of   Cemetery,    etc.   v.    Cincinnati,    H.    & 

D.  E.  Co.,  1  Ohio  Dec.  316,  343,  7 
West.  L.  J.  251,  392;  In  re  Still's  Dam- 
ages, 2  Chest.  Co.   (Pa.)   233. 

63.  Swinney  V.  Ft.  Wayne,  M.  &  C. 

E.  Co.,  59  Ind.  205. 

Name  of  successor  of  appraiser  re- 
fusing to  serve  may  be  placed  on  the 
back  of  the  warrant  under  the  judge 's 
signature.  This  is  sufficient.  Cincin- 
nati, H.  &  D.  E.  Co.  V.  Sundry  Per- 
sons, 1  Ohio  Dec.  326,  7  W/est.  L.  J. 
265. 

64.  Bray  v.  Ocean  City  R.  Co.,  60 
N.  J.  L.  91,  36  Atl.  879;  Proprietors 
of  Cemetery  v.  Cincinnati,  11.  &  D.  E. 
Co.,  1  Ohio  Dec.  343,  7  West.  L.  J. 
392. 

65'.  Doughty  v.  Atlantic  City,  etc. 
Co.,  71  N.  J.  L.  131,  58  Atl.  101. 

66.  Fitchburg  E.  Co.  v.  Boston  &  M. 
R.,  3  Cush.  (Mass.)  58;  In  re  Cooper, 
93  N.  Y.  507;  In  re  Lexington  Ave., 
63   Hun   629,   17   N.  Y.   Supp.   870,   873. 

67.  In  re  Oswego  Midland  R.  Co., 
40  How.  Pr.  (N.  Y.)  335;  In  re  New 
York,  L.  &  W.  R.  Co.,  40  Hun  (N.  Y.) 
130. 

68.  Shoemaker  v.  United  States,  147 
U.  S.  282,  13  Sup.  Ct.  361,  37  L.  ed. 
170. 

Administrating  oath  to  each  other 
mav  be  sufficient  {In  re  Clinton  Tp. 
Road,    3    Pa.    Co.    Ct.    170),    though    a 
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required  to  be  taken,  substantial  compliance  with  the  statute  is  suffi- 
cient.®** 

c.  Who  May  he  Appointed.  —  (l.)  in  General.  —  The  commissioners 
must  be  duly  qualified  and  free  from  bias,"''  and  the  fact  that  they 
are  not  disqualified  must  appear  of  record/^ 

It  has  been  held  that  the  fact  that  a  commissioner  is  a  resident 
of  the  city  which  seeks  to  condemn  the  property  in  question  does  not 
disqualify  him,'-  though  the  contrary  is  also  asserted."  That  a  com- 
missioner has  acted  as  such  at  a  former  time  in  reference  to  the  prop- 
erty in  question  has  been  held  to  disqualify  him,'^  though  he  may 
serve  on  a  reassessment'^  or  in  similar  proceedings.'^*' 

The  following  have  been  held  to  be  disqualifications :  That  the  com- 
missioner is  related  to  owners  of  property  to  be  condemned ;"  certain 


justice  cannot  administer  the  oath  to 
himself  {In  re  East  Pennsylvania  Tpk. 
Road.,  2  Pa.  Co.  Ct.  4-53). 

On  referring  'back  the  report,  re- 
swearing is  unnecessary.  Lfow  v.  Ga- 
lena  &   C.  U.   E.   Co.,   18   111.   324. 

69.  Wilkinson  V.  Trenton,  35  N.  J. 
L.  485. 

If  "faithfully"  be  omitted  the  pro- 
ceedings are  void  unless  the  objection 
is  waived.  In  re  Gilroy,  85  Hun  424, 
32  N.  Y.  Supp.  891. 

For  various  forms  of  oaths,  see: 
Ga.— Austell  v.  City  of  Atlanta,  100 
Ga.  182,  27  S.  E.  983.  Mo.— Cory  v. 
Chicago,  B.  &  K.  C.  R.  Co.,  100  Mo. 
282,  13  S.  W.  346.  N.  Y. — In  re  Grade 
Crossing  Comrs.,  69  Misc.  23,  124  N. 
Y.  Supp.  1025.  Pa.. — In  re  Cambria  St., 
75  Pa.  357. 

Though  the  oath  need  not  be  in  writ- 
ing (Dallas,  P.  &  S.  E.  R.  Co.  v.  Day, 
3  Tex.  Civ.  App.  353,  22  S.  W.  538), 
it  has  been  held  that  the  commission- 
ers' report  must  show  that  they  were 
duly  sworn  {In  re  Nicetown  Lane,  11 
Phila.  (Pa.)  377),  and  that  the  oath 
ought  to  be  set  out  fully  in  the  report 
(Keenan  v.  Dallas  Co.  Court  Comrs., 
26  Ala.  568),  though  objection  for  fail- 
ing to  do  so  may  be  waived  (Hannibal 
&  St.  J.  R.  Co.  V.  Morton,  27  Mo.  317). 
70.  Conn.— New  York,  N.  H.  &  H. 
R.  Co.  V.  Illy.  79  Conn.  526,  65  Atl. 
965.  111.— Rock  Island  &  A.  R.  Co.  v. 
Lynch,  23  111.  597.  N.  Y.—In  re  Low, 
142  App.  Div.  533,  127  N.  Y.  Supp. 
26,  affirming   124   N.   Y.   Supp.    1050. 

Unfounded  suspicion  of  interest  will 
not  disqualify.  Terminal  R.  0.  Ger- 
bereux,  55  Misc.  1,  104  N.  Y.  Supp. 
737. 

Statute  disqualifying  a  judge  does 
not    apply    to    commissioners.       In     re 


Grade  Crossing  Comrs.,  69  Misc.  23,  124 
N.  Y.  Supp.  1025. 

For  statutes  in  New  York,  see  In  re 
112th  &  113th  Sts.,  51  Misc.  337,  100 
N.  Y.  Supp.  327. 

71.  In  re  Grading  Bledsoe  Hill,  200 
Mo.   630,  98  S.  W.  631. 

Presumption  is  that  commissioners 
are  qualified  if  nothing  to  the  contrary' 
appears.  Chicago,  B.  &  Q.  R.  Co.  V. 
Chamberlain,    84  111.   333. 

Proceedings  will  not  be  quashed  for 
the  failure  of  the  record  to  show  that 
commissioners  are  qualified.  Hannibal 
&  St.  J.  R.  Co.  V.  Morton,  27  Mo.  317. 

72.  Mass. — Phillips  v.  Middlesex  Co. 
Comrs.,  122  Mass.  258.  Minn. — City  of 
Minneapolis  v.  Wilkin,  30  Minn.  140, 
14  N.  W.  581.  N.  C. — State  v.  Jones, 
139  K  C.  613,  52  S.  E.  240,  2  L.  R.  A. 
(N.  S.)    313. 

73.  Conn. — City  of  Bridgeport  V. 
Giddings,  43  Conn.  304.  Mass. — Pro- 
prietors of  Bridge  v.  Essex  County 
Comrs.,  103  Mass.  120,  4  Am.  Rep.  518. 
N.  Y. — In  re  City  of  Rochester,  10  N. 
Y.  Supp.  436.  Vt. — Fairbanks  r.  Town 
of  Rockingham,  72  Vt.  419,  48  Atl.  654. 

74.  State  v.  District  Court,  87  Minn. 
''68  91  N.  W.  1111;  Vail  v.  Morris  & 
E.  R.  Co.,  21  N.  J.  L.  189. 

75.  Inhabitants  of  Readington  Tp. 
V.  Dillev,  24  N.  J.  L.  209;  Lyman.  V. 
Burlington,   22  Vt.  131. 

76.  In  re  Low,  124  N.  Y.  Supp.  1050, 
order  affirmed,  142  App.  Div.  533,  127 
N.  Y.  Supp.  26. 

77.  Ind. — Bradley  v.  Frankfort,  99 
Ind.  417  (wherein  the  commissioner's 
father-in-law  was  interested  in  prop- 
erty) ;  High  V.  Big  Creek  Ditching 
Assn.,  44  Ind.  356  (wherein  the  com- 
missioner's sister-in-law  and  niece 
owned    property).      N.    H. — Crowell    V. 

Vol.  VIII 


306 


EMINENT  DOMAIN 


expressions  of  opinion  ;"^  former  employment  by  the  condemnor  in 
procuring  other  property;^"  interest  in  property  to  be  condemned,'*'^ 
or  in  the  welfare  of  the  o^vner;^^  that  an  appraiser  is  not  a  freeholder.**- 

The  following  are  not  disqualifications:  That  the  commissioner 
was  once,  though  not  now,  a  stockholder  in  the  corporation  con- 
demning the  property  ;^^  occasional  employment  by  the  condemnor, 
a  municipal  corporation ;''*^  mere  irritability;^^  that  the  commissioner 
favors  the  proposed  improvement;*"*  that  the  commissioner  will  share 
the  benefit  from  the  improvement  with  the  rest  of  the  public  f  that 
the  commissioner  is  a  trustee  of  part  of  the  land  to  be  condemned;^** 
that  the  commissioner  once  owned  land  to  be  taken.^" 

(II.)  Effect  of  Want  of  Qualification.  —  If  a  commissioner  be  disquali- 
fied he  may  be  removed.'"^  However,  if  he  be  permitted  to  serve,  the 
proceedings  are  not  void  for  want  of  jurisdiction.  Objection  should 
be  urged  at  an  early  stage  and  not  for  the  first  time  on  a  motion 
to  confirm  the  commissioner's  report.°^ 

(III.)  Raising  the  Question.  —  Objections  to  commissioners  may  be 
waived,^-  and  should  be  urged  before  going  to  trial,**^  though  failure 
to  object  may  be  excused  if  the  objector  did  not  know  of  the  dis- 
qualification in  time.^^  The  objection  should  not  be  urged  for  the 
first  time  when  the  commissioners'  report  is  presented  for  confirma- 
tion,''^ or  after  confirmation,^'*  or  on  appeal.^^ 


Londonderry,  63  N.  H.  42.  Ore. — 
Northern  Pac.  Terminal  Co.  V.  Port- 
land, 14  Ore.  24,  13  Pac.  705. 

But  see  In  re  City  of  Middletown,  63 
Hun  188,  17  N.  Y.  Supp.  744,  22  Civ. 
Proc.  12,  wherein  a  commissioner  was 
held  not  disqualified  because  his  broth- 
er-in-law was  interested  in  land  af- 
fected. 

78.  In  re  Opening  of  Albany  St.,  6 
Abb.  Pr.   (N.  Y.)   273. 

79.  Eochester,  S.  &  E.  E.  Co.  V. 
Tolan,  116  App.  Div.  696,  101  N.  Y. 
Supp.   433. 

80.  Eeclamation  Dist.  No.  542  v. 
Turner,  104  Cal.  334,  37  Pac.  1038. 

81.  In  re  Term.  E.  of  Buffalo,  16 
App.  Div,  515,  44  N.  Y.  Supp.  1012. 

82.  Louisville,  N.  A.  &  St.  L.  Air- 
Line  E.  Co.  V.  Dryden,  39  Ind.  393. 

83.  In  re  Brooklyn  El.  E.  Co.,  32 
App.  I>iv.  221,  52  N.  Y.  Supp.  997. 

84.  In  re  Lands  on  Chambers  St., 
20   Misc.   520,   46  N.  Y.   Supp.  640. 

85.  In  re  Low,  142  App.  Div.  533, 
127  N.  Y.  Supp.  26,  affirming  124  N.  Y. 
Supp.  1050. 

86.  Crowley  v.  Gallatin  County 
Comrs.,  14  Mont.  292,  36  Pac.  313. 

87.  State  v.  District  Court  of  Hen- 
nepin, 50  Minn.  14,  52  N.  W.  222. 
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88.  In  re  South  Seventh  St.,  48 
Barb.  (N.  Y.)  12. 

89.  In  re  Southern  Boulevard,  3 
Abb.  Pr.  N.  S.   (N.  Y.)   447. 

Eemote  business  leonnection  is  not  a 
disqualification.  In  re  New  York,  W.  & 
B.  Ey.  Co.,  151  App.  Div,  50,  135  N.  Y. 
Supp.  234. 

90.  In  re  Bensel,  138  App.  Div.  581, 
123  N.  Y.  Supp.  365. 

91.  In  re  Grade  Crossing  Comrs.:, 
69  Misc.  23,  124  N.  Y.  Supp.  1025.  But 
see  Loucheim  v.  Hemsley,  59  N.  J.  L. 
149,  35  Atl.  795,  declaring  proceedings 
invalid  for  failure  to  negative  certain 
disqualifications. 

92.  Williams  v.  Board  of  Comrs.,  48 
Colo.  541,  111  Pac.  71;  In  re  Gilroy,  85 
Hun  424,  32  N.  Y.  Supp.  891, 

93.  Crowell  v.  Londonderry,  63  N. 
H.  42. 

94.  Doddridge  Suprs.  V.  Stout,  9  W. 
Va.  703. 

When  duty  to  inquire  exists,  lack  of 
knowledge  is  not  an  excuse.  State  v. 
Hennepin  County  Dist.  Court,  50  Minn. 
14,   52   N.  W.   222. 

95.  In  re  Block,  66  Misc.  488,  122 
N.  Y.  Supp.  321. 

96.  Morris  v.  New  York,  55  Hun 
476,  8  N.  Y.  Supp.  763. 

97.  In  re  New  York,  W.  S.  &  B. 
E.   Co.,   35   Hun    (N.   Y.)    575. 
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d.  Functions.  —  As  a  rule,  the  powers  and  duties  of  commissioners 
in  condemnation  proceedings  are  determined  by  statute,^^  and  by  the 
order  appointing  them.^^  It  has  been  held  that  commissioners  may 
determine  the  question  of  the  necessity  of  the  condemnation;^  the 
question  of  ownership,  though  on  this  question  there  is  a  conflict  of 
authority;^  the  question  of  the  extent  of  the  property  to  be  taken ;^ 
the  amount  of  damages  direct  and  indirect,*  and  the  manner  in  which 
the  proposed  work  is  to  be  done.^  Other  authorities  declare  the  sole 
function  of  commissioners  to  be  to  determine  the  damages,*^  and  that 
commissioners  cannot  determine  whether  the  proposed  use  is  public;'' 
the  right  to  take;^  whether  or  not  the  condemnor  has  been  duly  in- 
corporated;^ whether  there  was  a  taking  of  the  property  ;^^  objections 
to  the  application  for  the  assessment  of  damages,^^  or  to  the  order 
of  appointment.^^ 

e.  Mode  of  Conducting  Trial.  —  Due  notice  of  the  time  and  place 
of  the  hearing  before  the  commissioners  must  be  given,^^  though  it  is 


98.  In  re  Hamilton  Ave.,  14  Barb. 
(N.  Y.)  405.  See  the  statutes  of  va- 
rious states,  as,  for  example,  Cal.  Code 
Civ.  Proc,  §1248;  N.  Y.  Code  Civ. 
Proc,    §3367. 

99.  City  of  Worcester  v.  Lakeside 
Mfg.  Co.,  174  Mass.  299,  54  N.  E.  833; 
Proetz  V.  St.  Paul  W.  Co.,  17  Minn. 
163. 

1.  Colo. — Gibson  v.  Cann,  28  Colo. 
499,  66  Pac.  879.  Conn. — New  York, 
N.  H.  &  H.  E.  Co.  V.  Long,  69  Conn. 
424,  37  Atl.  1070.  Pa. — Hays  v.  Risher, 
32  Pa.  169.  Tenn.— Quarles  r.  Town  of 
Sparta,   2   Tenn.   Ch.   App.    714. 

Contra,  Atlanta  Terra  Cotta  Co.  V. 
Georgia  E.  &  Elec.  Co.,  132  Ga.  537, 
64  S.  E.  563. 

2.  Holding  that  commissioners  have 
this  authority  are:  Pennell  v.  Card,  96 
Me.  392,  52  Atl.  801;  Winebiddle  v. 
Pennsylvania  E.  Co.,  2  Grant  Cas. 
(Pa.)  32.  Contra:  Cal. — Spring  Val- 
ley Wks.  V.  San  Francisco,  22  Cal.  434. 
Conn. — Pinney  v.  Borough  of  Winsted, 
79  Conn.  606,  66  Atl.  337.  lU.— Chi- 
cago, B.  &  Q.  E.  Co.  V.  Chamberlain, 
84  111.  333.  Mich. — Port  Huron,  etc. 
R.  Co.  V.  Voorhcis,  50  Mich.  506,  15 
N.  W.  882.  N.  Y.—In  re  William  & 
Anthony  Sts.,  19  Wend.  678. 

3.  Penobscot,  etc.  Co.  v.  West 
Branch;  etc.  Co.,  99  Me.  452,  59  Atl. 
593. 

4.  Van  Schoick  v.  Del.  Raritan  C. 
Co.,  20  N.  J.  L.  249;  In  re  ±!oard  of 
Rapid  Transit  Comrs.,  128  App.  Div. 
103,  112  N.  Y.   Supp.   619. 

Whether  nuisance  will  result  cannot 


be  determined.  In  re  Alexander  St., 
145  App.  Div.  495,  129  N.  Y.  Supp.  944, 
appeal  denied,  145  App.  Div.  942,  130 
N.   Y.   Supp.   1103. 

5.  Boston  &  P.  R.  Co.  v.  Doherty, 
154  Mass.  314,  28  N.  E.  277;  Boston,  H. 
T.  &  W.  R.  Co.  V.  Troy  &  B.  R.  Co., 
58  How.  Pr.  (N.  Y.)  167;  In  re  Lock- 
port   &  B.  E.  Co.,   19  Hun   (N.  Y.)    38. 

6.  Georgia  E.  &  B.  Co.  v.  Atlantic 
Postal  Tel.  Cable  Co.,  152  Fed.  991; 
In  re  Board  of  Supervisors  of  Warren 
County,  57  Misc.  665,  110  N.  Y.  Supp. 
46. 

7.  Union  Pac.  R.  Co.  V.  Colorado 
Postal  Tel.  Cable  Co.,  30  Colo.  i33,  69 
Pac.   564,  97  Am.  St.  Eep.  106. 

8.  AVest  Jersey  &  S.  E.  Co.  v.  Ocean 
City  E.  Co.,  61  N.  J.  L.  506,  39  Atl. 
1024. 

9.  Ehodes  v.  Piper,  40  Ind.  369. 

10.  Long  Island  E.  Co.  v.  Garvey, 
159  N.  Y.  334,  54  N.  E.  60,  affirming 
11  App.  Div.  626,  42   N.  Y.  Supp.  155. 

11.  Sutter  County  v.  McGriff,  130 
Cal.  124,  62  Pac.  412. 

Question  of  jurisdictional  facts  can- 
not be  determined  by  commissioners. 
Eabb  V.  Louisiana  Feria  Mut.  C.  Co. 
(Tex.  Civ.  App.),  130  S.  W.  916. 

12.  New  Milford  Water  Co.  v.  Wat- 
son, 75  Conn.  237,  52  Atl.  947,  53  AtL 
57. 

13.  Colo.— City  of  Pueblo  v.  Shutt 
Inv.  Co.,  28  Colo.  524,  67  Pac.  162,  89 
Am.  St.  Eep.  221.  La. — In  re  Exchange 
Alley,  4  La.  Ann.  4.  Minn. — Lohman 
r.  St.  Paul,  S.  &  T.  F.  E.  Co.,  18  Minn, 
174.     N.   J. — Wilkinson   v.   Trenton,   35 
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not  requisite  that  notice  of  adjourned  meetings  be  given.^* 
Evidence.  —  Though  certain  courts  regard  commissioners  as  bound 
by  the  ruk^s  controlling  juries^-'  and  the  ordinary  rules  governing 
trials,^"  it  has  been  held  that  commissioners  are  untrammeled  by  the 
ordinary  rules  of  evidence/^  and  that  they  may  seek  such  information 
as  a  prudent  man  generally  seeks/^  though  they  cannot  ignore  the 
evidence  produced.^*^ 

They  may  receive  the  testimony  of  witnesses,^"  though  they  cannot 
ahvays  be  compelled  to  do  so.^^  They  may  act  on  their  own  observa- 
tion," though  they  cannot  set  up  their  own  opinions  against  evidence 
introduced.:^'    .The  court  may  give  instructions  to  the  commissioners.^* 


N.  J.  L.  485.  N.  Y.— Code  Civ  Proc, 
§3370.  Ohio, — Proprietors  v.  'Cincin- 
nati, H.  &  D.  E.  Co.,  1  Ohio  Dec.  343, 
7  West.  L.  J.  392.  Pa.— Harvey  v. 
Llovd.  3  Pa.  331.  Tex.— Adams  v.  San 
Antonio  Waterworks  Co.,  25  S.  W.  165. 

Public  notice  is  sufficient.  Harrison 
V.  Newman,  71  Kan.  324,  80  Pac.  599; 
Wagner  v.  Twp.  of  Salzburg,  132  Pa. 
636,  19  Atl.  294,  25  W.  N.  C.  476. 

Knowledge  does  not  take  the  place 
of  notice.  Minneapolis  &  St.  L.  R. 
Co.  V.  Kanne,  32  Minn.  174,  19  N.  W. 
975. 

Presence  of  owner  is  not  required 
at  the  meetings  (Town  of  Penn.  Comrs. 
V.  Durham,  43  HI.  86);  and  he  may 
be  excluded  from  the  room  so  that 
his  case  may  be  passed  on  privately 
(City  of  Santa  Ana  v.  Brunner,  132 
Cal.  234,  64  Pac.  287). 

14.  Mass. — Com.  v.  Berkshire  County 
Comrs.,  8  Pick.  342.  Minn.— Weir  v. 
St.  Paul,  S.  &  T.  F.  R.  Co.,  18  Minn. 
155.  N.  Y. — In  re  William  &  Anthony 
Sts.,  19  Wend.  678. 

Adjournments  are  proper.  Leaven- 
worth N.  &  S.  R.  Co.  V.  Meyer,  50 
Kan.  25,  31  Pac.   700. 

15.  City  of  Pueblo  v.  Shutt  Inv.  Co., 
28  Colo.  524,  67  Pac.  162,  89  Am.  St. 
Eep.  221. 

For  statutory  provisions,  see  N.  Y. 
Code  Civ.  Proc,  §3370;  In  re  City  of 
New  York,  34  Hun   (N.  Y.)   441. 

16.  Davidson  V.  Texas  &  N.  O.  R. 
Co.,  29  Tex.  Civ.  App.  54,  67  S.  W. 
1093. 

17.  U.  S. — Gage  v.  Judson,  111  Fed. 
3.50.  Dak.— St.  Paul  &  S.  C.  R.  Co.  f. 
Covell,  2  Dak.  483,  11  N.  W.  106.  Mich. 
Port  Huron  &  S.  W.  R.  Co.  -;;.  Voor- 
heis,  50  Mich.  506,  15  N.  W.  882.  N.  J. 
Columbia  D.  B.  Co.  v.  Geisse,  36  N.  J. 
L  537.  N.  Y. — In  re  Town  of  Guil- 
ford, 85  App.  Div.  207,  83  N.  Y.  Supp. 
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312;  In  re  City  of  New  York,  119  N.  Y. 
Supp.  1054.  Pa.— In  re  Spring  Garden 
St.,  4  Rawle  192. 

Rules  of  evidence  govern  commis- 
sioners. Central  Pac.  R.  Co.  V.  Pear- 
son, 35  Cal.  247. 

18.  In  re  Board  of  Comrs.  of  White 
Plains,  176  N.  Y.  239,  68  N.  E.  348, 
reversing  71  App.  Div.  544,  76  N.  Y. 
Supp.  11;  Troy  &  B.  R,  Co.  V.  Lee,  13 
Barb.  (N.  Y.)  169;  In  re  William  & 
Anthony  Sts.,  19  Wend.  (N.  Y.)  678; 
In  re  Board  of  Water  Supply,  58  Misc. 
581,  109  N.  Y.  Supp.  1036. 

19.  In  re  Simmons,  132  App.  Div. 
574,  116  N.  Y.  Supp.  952,  a/firmiJig 
116  N.  Y.  Supp.  439;  Washington  C.  & 
St.  L.  R.  Co.  V.  Switzer,  26  Gratt. 
(Va.)   661. 

20.  City  of  Minneapolis  v.  Wilkin, 
30  Minn.  140,  14  N.  W.  581;  Pennsyl- 
vania R.  Co.  V.  Keififer,  22  Pa.  356. 

21.  Lyman  v.  Burlington,  22  Vt. 
131. 

Examination,  under  oath  of  witnesses 
held  improper  in  Inhabitants  of  Read- 
ington   Tp.   V.   Dilley,   24  N.   J.  L.   209. 

22.  Shoemaker  v.  United  States,  147 
U.  S.  282,  13  Sup.  Ct.  361,  37  L.  ed. 
170;  Pecksport,  etc.  R.  Co.  v.  West, 
45  N.  Y.  Supp.  644,  modified,  20  App. 
Div.  636,  47  N.  Y.  Supp.  230;  In  re 
Daly,  18  App.  Div.  194,  45  N.  Y.  Supp. 
785;  In  re  Certain  Lands  in  New  York, 
33  Misc.  648,  68  N.  Y.  Supp.  965. 

23.  In  re  Titus  St.,  139  App.  Div. 
238,   123  N.  Y.  Supp.  1018. 

If  record  evidence  be  disregarded  the 
theory  on  which  commissioners  made 
the  award  sliould  be  stated.  In  re 
Bensel,  68  Misc.  85,  124  N.  Y.  Supp.  49. 

Cannot  go  out  of  the  record.  In  re 
Hamilton  Place,  67  Misc.  191,  122  N. 
Y.  Supp.  660. 

24.  Ind. — Bedford  Quarries  Co.  V. 
Chicago,  I.  &  L.  R.  Co.  (Ind.),  94  N.  E. 
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f.  Report.  —  (I.)  Majority  Sufficient. —  By  the  great  weight  of  au- 
thority, the  report  of  the  commissioners  need  not  be  concurred  in 
by  all.  The  report  of  the  majority  is  sufficient.-^  However,  the  follow- 
ing limitations  are  laid  down:  all  must  qualify  and  act;^*^  all  must 
be  present  at  the  hearing  f  and  all  must  be  notified.-^ 

(II.)  General  Rectuirements.  —  In  addition  to  the  requirements  to  be 
noted  in  subsequent  sections,  it  is  held  that  the  report  must  show  that 
due  notice  of  the  proceedings  has  been  given-**  and  that  the  meetings 
were  held  at  the  times  and  places  ordered.^"  It  should  show  what  pro- 
ceedings have  been  taken,"^  and  should  define  the  rights  of  the  con- 
demnor,^- including  the  time  when  payment  is  to  be  made.=*" 


326.  Mich.— Flint  &  P.  M.  R.  Co.  v. 
Detroit,  etc.  Co.,  64  Mich.  350,  31  N. 
W.  281.  Mo.— Chicago,  M.  &  St.  P. 
R.  Co.  V.  Randolph  T.  S.  Co.,  103  Mo. 
451,  15  S.  W.  437. 

Not  in  AdvanceL — Baltimore  &  P. 
R.  Co.  V.  Hennessy,  21  D.  C.  489. 

Special  questions  to  be  submitted  to 
commissioners  have  no  warrant  in  law. 
Toledo,  S.  &  M.  R.  Co.  v.  Campau,  83 
Mich.  33,  46  N.  W.  1026. 

25.  Ala. — Frost  v.  Barnes,  47  Ala. 
279.  Ind. — American  Coal  Co.  v.  Hunt- 
ington, etc.  Co.,  130  Ind.  98,  ^9  N.  E. 
566.  Mich.— Terrell  v.  Patterson,  107 
Mich.  234,  65  N.  W.  107.  Mo.— Quayle 
V.  Missouri,  K.  &  T.  R.  Co.,  63  Mo.  465. 
N.  y. — In  re  Broadway  Widening,  63 
Barb.  572;  Van  Steenbergh  v.  Bigelow, 
3  Wend.  42.  N.  C. — Austin  v.  Helms, 
65  N.  C.  560.  Ohio.— Young  v.  Buck- 
ingham, 5  Ohio  485.  Tenn. — Mississippi 
R.  Co.  V.  McDonald,  12  Heisk.  54.  Tex. 
Stewart  v.  El  Paso  County  (Tex.  Civ. 
App.),  130  S.  W.  590.  Va.— Norfolk 
&  W.  Ry.  Co.  V.  Virginia  Ry.  Co.,  110 
Va.  631,  66  S.  E.  863. 

Contra,  McLellan  v.  Kennebec  Co. 
Comrs.,  21  Me.  390;  Ex  parte  Davis, 
83  S.  C.   259,  65  S.  E.  234. 

By  consent  of  owner.  City  of  Min- 
neapolis V.  Wilkin,  30  Minn.  140,  14 
N.  W.   581. 

Minority  report  not  recognized.  In  re 
Broadway  Widening,  63  Barb.  (N.  Y.) 
572;  In  re  New  York,  L.  &  W.  Ry.  Co., 
29  Hun  (N.  Y.)  I;  In  re  East  222nd 
Street,  122  N.  Y.  Supp.  320. 

26.  U.  S. — Union  Pac.  R.  Co.  v.  Bur- 
lington, etc.  Co.,  3  Fed.  106.     111.— Ohio 

6  M.  R.  Co.  V.  Barker,  134  111.  470,  25 
N.  E.  785.  Kan. — Leavenworth,  etc. 
R.  Co.  V.  Meyer,  58  Kan.  305,  49  Pac. 
89.     Ohio. — In  re  Wells  County  Road, 

7  Ohio  St,  16. 


Contra. — Mo. — Furlow  v.  Ross,  144 
Mo.  234,  45  S.  W.  1125.  N.  Y.— Peo- 
ple V.  Syracuse,  63  N.  Y.  291  (wherein 
one  commissioner  died) ;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Mahle,  72  Misc.  129, 
129  N.  Y.  Supp.  288.  Pa.— In  re  Pas- 
chall  St.,  81  Pa.  118. 

27.  Me. — In  re  Inhabitants  of  Vas- 
salborough,  19  Me.  338.  Mass.— In- 
habitants of  Plymouth  v.  Plymouth  Co. 
Comrs.,  16  Gray  341.  N.  J.— Smith  v. 
Trenton  D.  Falls  Co.,  17  N.  J.  L.  5. 
N.  Y. — Cohoes  W.  Comrs.  t>.  Lansing,  45 
N.  Y.  19;  In  re  Brooklyn,  3  How.  Pr. 
26.  Ore. — Beekman  v.  Jackson  Co.,  18 
Ore.  283,  22  Pac.  1074.  Pa.— In  re 
Baltimore  Tpk.,  5  Binn.  481;  In  re  East 
Pennsylvania  Tpk.  Road,  2  Pa.  Co.  Ct. 
453. 

Contra,  In  re  Riverside  Drive,  83  Hun 
50,   31  N.  Y.   Supp.   735. 

Separate  views  are  not  improper. 
In  re  New  York,  L.  &  W.  R.  Co.,  63 
How.  Pr.   (N.  Y.)   265. 

28.  Astor  V.  New  York,  62  N.  Y. 
580. 

29.  Coleman  v.  Andrews,  48  Me.  562. 

30.  Cal.— Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247.  Nev.— Virginia 
&  T.  R.  Co.  V.  Love  joy,  8  Nev.  100. 
N.  J.— New  Jersey  R.  R.  &  T.  Co.  v. 
Suydam,  17  N.  J.  L.  25. 

Adjournments  need  not  be  stated. 
In  re  Royersford  Toll  Bridge,  2  Montg. 
Co.  L.  Rep.  (Pa.)   21. 

31.  Central  Pac.  R.  Co.  v.  Pearson, 
35  Cal.  247;  New  Jersey  R.  R.  &  T. 
Co.  V.  Suydam,  17  N.  J.  L.  25. 

32.  Wright  V.  Pugh,  16i  Ind.  106; 
In  re  New  York,  L.  &  W.  R.  Co.,  35 
Hun   (N.  Y.)  232. 

33.  Alfred  v.  Kankakee  &  S.  W.  R. 
Co.,  92  111.  609. 
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AVhen  the  commissioners  pass  upon  other  matters  than  damages  their 
conclusions  should  be  embraced  in  the  report;  as,  the  purpose  in 
taking  the  property,^*  and  that  the  taking  is  a  matter  of  necessity.^^ 

The  evidence  on  which  the  report  is  based  need  not  be  reported,^^ 
nor  the  fact  that  witnesses  were  called  or  sworn,^^  nor  the  facts  on 
which  the  report  is  based. ^^ 

Description  of  Property.  —  Though  it  is  better  that  the  report  should 
contain  a  description  of  the  property,^''  a  full  description  is  unneces- 
sary.**^ 

Designation  of  Owners.  —  It  is  generally  requisite  that  the  commis- 
sioners' report  designate  by  name  the  parties  entitled  to  compensa- 
tion.*^ If  the  ownership  of  the  land  is  doubtful  or  in  dispute,  the 
award  should  be  made  to  "unknown  owners."*^ 


34.  Neal  r.  Railroad  Comrs.,  85  Me. 
62,  26  Atl.  994. 

When  pleadings  show  the  use  to  be 
public,  the  commissioners'  report  need 
not  show  this.  Ellinghouse  V.  Taylor, 
19  Mont.  462,  48  Pac.  757. 

35.  Hunt  t:  Smith,  9   Kan.   137. 
Form. — A    finding    "that    the    taking 

of  said  land  is  required  and  necessary 
for  the  constructing  and  operating  of 
said  railroad  and  a  necessary  public 
use"  is  sufficient.  Appeal  of  Morgan, 
39  Mich.  675. 

36.  Sawyer  v.  Com.,  185  Mass.  356, 
70  N.  E.  438.  Contra,  see  N.  Y.  Code 
Civ.   Proc.   §3370. 

37.  Pennsylvania  E.  Co.  V.  Porter, 
29  Pa.  165. 

38.  New  Milford  Water  Co.  v.  W^at- 
son,  75  Conn.  237,  52  Atl.  947,  53  Atl. 
57;  Hunt  V.  Smith,  9  Kan.  137. 

Separate  reports  as  to  each  parcel 
of  land  are  unnecessary  (Troy  &  R. 
R.  Co.  V.  Cleveland,  6  How.  Pr.  (N.  Y.) 
238;  Tucker  v.  Erie  &  N.  B.  R.  Co., 
27  Pa.  281),  though  permissible  (In  re 
Bensel,  138  App.  Div.  662,  123  N.  Y. 
Supp.   217). 

Appraisers  acting  in  two  counties 
should  file  separate  reports  in  each 
county.  Smith  v.  Trenton  &  D.  F.  Co., 
17    N.    J.    L.    5. 

Conditional  report  finding  facts  but 
submitting  questions  of  law  to  the 
court  is  improper.  In  re  Germantown 
&  P.  T.  Road  Co.,  4  Rawle  (Pa.)  191; 
Winchester  &  P.  R.  R.  Co.  v.  Washing- 
ton, 1  Rob.   (Va.)   67. 

If  report  be  made  in  the  alternative, 
the  improper  alternative  may  be  dis- 
regarded. Swann  v.  Washington  So.  R. 
Co.,  108  Va.  282,  61  S.  E.  750. 
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39.  Minn. — Siman  v.  Rhoades,  24 
Minn.  25.  Mo. — Joplin  Consol.  Min.  Co. 
r.  Joplin,  124  Mo.  129,  27  S.  W.  406. 
N.  J.— Vail  V.  Morris  &  E.  R.  Co.,  21 
N.  J.  L.  189.  Pa. — In  re  Harbaugh 
Ave.,  10  Pa.  Co.  Ct.  440;  In  re  Royers- 
ford  Toll  Bridge,  2  Montg.  Co.  L.  Rep. 
21. 

Contra,  Penobscot  Log  Driving  Co.  v. 
West  Branch,  etc.  Co.,  99  Me.  452,  59 
Ath   593. 

Descriptions  were  held  sufficient  in: 
Mo.— Chicago,  M.  &  St.  P.  R.  Co.  V. 
Randolph  Town-Site  Co.,  103  Mo.  451, 
15  S.  W.  437.  Tex. — Adams  v.  San  An- 
gelo  W.  Co.  (Tex.  Civ.  App.),  25  S.  W. 
165.  Wis.— Strang  t\  Beloit  &  M.  R. 
Co.,   16   Wis.    635. 

Omission  of  description  is  not  fatal 
(Hanes  v.  North  Carolina  R.  Co.,  109 
N.  C.  490,  13  S.  E.  896),  especially  if 
petition  contains  full  description  (Wil- 
liams V.  Board  of  Comrs.,  48  Colo.  541, 
111  Pac.  71;  Pennsylvania  R.  Co.  v. 
Porter,   29  Pa.   165). 

40.  Kan. — Hunt  v.  Smith,  9  Kan. 
137.  Minn.  —  Lumberman's  Ins.  Co.  v. 
City  of  St.  Paul,  85  Minn.  234,  88  N. 
W.  749.  N.  H. — Northern  R.  V.  Con- 
cord &  C.  R..  27  N.  H.  183.  Pa. 
In  re  Factoryville,  etc.  Road,  19  Pa. 
Super.  613;  Stouffer  v.  Stouflfer,  1  Pa. 
Super.  534,  38  W.  N.  C.  352.  Vt. 
Childs  V.  Village  of  Newport,  70  Vt. 
62,  39  Atl.  627. 

41.  Adams  v.  Rulon,  50  N.  J.  L. 
526,  14  Atl.  881;  In  re  Pringle  St.,  7 
Kulp  (Pa.)  346.  Contra,  Granger  v. 
Syracuse,  38  How.  Pr.   (N.  Y.)   308. 

42.  In  re  Mt.  Olivet  Ave.,  70  Misc. 
276,  127  N.  Y.  Supp.  218. 
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Mere  informality  in  the  report  of  commissioners  will  not  invalidate 
it/^ 

(III.)  Findings  as  to  Damages.  —  The  commissioners'  report  should 
state  the  damages  awarded  to  each  owner  separately.**  However,  if 
several  tracts  be  owned  by  the  same  person,*^  or  if  property  be  held 
jointly  by  several  persons,**'  a  single  award  is  sufficient. 

Itemizing  Damages. —  Many  authorities  regard  it  as  necessary  or  ad- 
visable that  the  various  items  of  damages,  as,  the  value  of  the  land, 
benefits,  consequential  damages  and  the  like,  be  itemized  in  the  re- 
port of  the  commissioners.*^     Other  authorities  regard  the  award  of  a 


43.  People  v.  Richmond  County,  20 
N.   Y.   252. 

Eeport  was  held  sufficient  in  Leaven- 
worth, N.  &  S.  R.  Co.  V.  Meyer,  50 
Kan.  25,  31  Pac.  700. 

Form. — The  report  of  commissioners 
should  show  that  the  commissioners  met 
at  the  time  and  place  designated  in 
the  order  of  the  court;  that  they  were 
sworn  before  entering  upon  the  dis- 
charge of  their  duties;  that  they  viewed 
in  person  the  land  sought  to  be  con- 
demned; that,  at  times  and  places  of 
which  the  several  parties  in  interest 
had  notice,  they  heard  the  allegations 
and  proofs  of  the  parties,  and  to  that 
end  issued  subpoenas  for  all  witnesses 
which  the  parties  or  any  of  them  de- 
sired to  call.  The  report  should  also 
contain  the  minutes  of  the  testimony 
and  the  rulings  of  the  commissioners 
upon  all  points  made  by  counsel  or  par- 
ties as  to  the  admission  or  rejection 
of  testimony;  and,  generally,  all  mat- 
ters which  are  necessary  to  show  the 
rules  or  principles  by  which  the  com- 
missioners were  governed  in  making 
their  appraisal.  Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247.  See  also  N.  Y. 
Code  Civ.  Proc.  §3370. 

Written  report  is  not  always  essen- 
tial. Herron  v.  Carson,  26  W.  Va.  62. 
44.  Cal. — Jacobsus  v.  Council  of 
Oakland,  42  Cal.  21.  See  Code  Civ. 
Proc.  §1246.  Mo. — Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  21  S.  W.  1118, 
1130,  26  S.  W.  350.  N.  J.— Combs  v. 
Blauvelt,  33  N.  J.  L.  36. 

Failure  to  find  damages  is  equivalent 
to  finding  that  no  damage  has  been 
sustained.  Monagle  v.  Bristol  County 
Comrs.,  8  Cush.  (Mass.)  360;  In  re 
Road  in  Kingston  Twp.,  134  Pa.  409, 
19   Atl.   750. 

By  agreement  with  owners,  several 
parcels     may     be    assessed     in     gross. 


Comrs.  of  Scott  v.  Comrs.  of  Sanga- 
mon, 142  111.  App.  489. 

45.  Ind. — American  Coal  Co.  v, 
Huntington,  T.  etc.  Co.,  130  Ind.  98, 
29  N.  E.  566.  N.  Y.—In  re  William 
&  Anthony  Sts.,  19  Wend.  678.  W.  Va. 
Doddridge  v.  Stout,  9  W.  Va.  703. 

46.  Mo. — Musick  v.  Kansas  City,  S. 

6  M.  E.  Co.,  114  Mo.  309,  21  S.  W. 
491.  N.  J.— State  v.  Fischer,  26  N.  J. 
L.  129.     N.  Y. — Dyckman  v.  New  York, 

7  Barb.  498.  Pa.— Pittsburgh  &  S.  R. 
Co.  V.  Hall,  25  Pa.  336.  W.  Va.— Dod- 
dridge V.  Stout,  9  W.  Va.  703.  Wis. 
Watson  V.  Milwaukee  &  M.  R.  Co.,  57 
Wis.  332,  15  N.  W.  468. 

If  ascertainable,  damages  to  each 
tenant  in  common  should  be  awarded. 
Euppert  V.  Chicago,  O.,  etc.  Co.,  43 
Iowa  490. 

Condemnor  cannot  object  to  a  di- 
vision of  damages  between  two  parties. 
Spaulding  v.  Milwaukee,  etc.  R.  Co., 
57  Wis.  304,  14  N.  W.  368,  15  N.  W. 
482. 

47.  Cal. — Butte  Co.  v.  Boydston,  64 
Cal.  110,  29  Pac.  511.  Ky.  — Robinson 
17.  Robinson,  1  Duv.  162.  N.  J.— Tren- 
ton Co.  V.  Chambers,  13  N.  J.  Eq.  199. 
N.  Y. — In  re  City  of  New  York,  87 
App.  Div.  177,  84  N.  Y.  Supp.  18;  In  re 
New  Street,  63  Misc.  495,  117  N.  Y. 
Supp.  409.  Pa.— Ohio  &  P.  R.  Co.  v. 
Wallace,   14  Pa.   245. 

Land  and  quarry,  a  part  of  the  land, 
need  not  be  separately  estimated.  In  re 
Board  of  Water  Supply,  58  Misc.  581, 
109   N.   Y.   Supp.   1036. 

Land  and  buildings  need  not  be  es- 
timated separately.  Tehama  Co.  V. 
Bryan,  68  Cal.  57,  8  Pac.  673;  In  re 
Board  of  Water  Supply,  58  Misc.  581, 
109  N.  Y.  Supp.  1036. 

Benefits. — That  these  have  been  con- 
sidered should  appear  in  the  report. 
Pueblo  &  A.  V.  R.  Co    v.  Rudd,  5  Colo. 
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gross  sniii  as  proper.^^  Though  commissioners  may  report  separate 
damages  for  k^ssees  and  owners  of  the  fee,  it  is  a  matter  of  discretion.**^ 
(IV.)  Filing  Report.  —  When  the  time  for  filing  the  report  is  pre- 
scribed, many  authorities  regard  the  failure  to  file  the  report  within 
the  time  prescribed  as  having  no  effect  on  the  validity  of  the  pro- 
ceedings.^"  Others,  however,  regard  the  power  of  the  commissioners 
as  terminating  with  the  expiration  of  the  time  for  filing  the  report.^^ 
The  report  may  be  filed  before  the  time  prescribed.^^ 

Notice  of  the  filing  of  the  report  is  requisite  in  certain  jurisdictions.'^^ 
(V.)    Amendment.  —  The  power  to  amend  the  report^*  before  the  same 
has  been  filed^'^  is  recognized.     But  the  power  to  amend  ceases  with 
the  filing^*^  or  confirmation  of  the  report.^^ 


270;  Philadelphia  &  E.  E.  Co.  v.  Cake, 
95  Pa.   139. 

Power  to  deduct  benefits  is  denied  in 
In  re  Opening  of  4Sth  St.,  19  App.  Div. 
602,  46  N.  Y.  Supp.  311. 

48.  Ga.— Darien  &  AV.  K.  Co.  v.  Mc- 
Kav,  132  Ga.  672,  64  S.  E.  785.  Mich. 
Flint  &  P.  M.  K.  Co.  v.  Detroit,  etc.  Co., 
64  Mich.  350,  31  N.  W.  281.  N.  J. 
Wilkinson  r.  Trenton,  35  N.  J.  L.  485. 
N.  Y.— People  v.  Gilon,  76  Hun  346, 
27  N.  Y.  Supp.  704.  Pa.— Tucker  v. 
Erie  &  N.  E.  E.  Co.,  27  Pa.  281.  Wis. 
Darge  v.  Horicon  Iron  Mfg.  Co.,  22 
Wis.  691. 

49.  Zimmerman  v.  Hudson  &  M.  E. 
Co.,  76  N.  J.  L.  251,  71  Atl.  127;  In  re 
New  York  &  B.  Bridge,  137  N.  Y.  95, 
32  N.  E.  1054,  65  Hun  622,  624,  19 
N.   Y.   Supp.   953,   21    N.   Y.   Supp.   233. 

Pailure  to  do  this  may  be  corrected 
by  recommitment.  In  re  Washington 
St.,  19  E.  I.  156,  33  Atl.  516. 

50.  Kan.— Chicago,  K.  &  W.  E.  Co. 
V.  Abbott,  44  Kan.  170,  24  Pac.  52. 
N.  Y.—In  re  South  Market  St.,  76  Hun 
85,  27  N.  Y.  Supp.  843.  Ohio.— Cin- 
nati,  H.  &  D.  E.  Co.  v.  Sundry  Per- 
sons, 1  Ohio  Dec.  326,  7  West.  Law  J. 
265. 

Semble,  delay  in  making  report  does 
not  necessarily  invalidate  proceedings. 
Stewart  v.  El  Paso  County  (Tex.  Civ. 
App.),  130  S.  W.  590. 

51.  Mo. — Anderson  v.  Pemberton,  89 
Mo.  61,  1  S.  W.  216.  V&.—Ex  parte 
Teese,  4  Pa.  69;  In  re  Allegheny  Ave., 
39  W.  N.  C.  435.  Wash.— City  of 
Seattle  v.  Fidelity  Trust  Co.,  22  Wash. 
154,  60  Pac.  133. 

Constructive  notice  of  filing  is  not 
chargeable  to  owners  after  the  time  of 
filing  has  expired.  In  re  City  of  New 
Orleans,  11  La.  Ann.   458. 
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Waiver  of  the  objection  on  this 
ground  is  recognized.  Virginia  &  T.  E. 
Co.  r.  Elliott,  5  Nev.  358;  City  of 
Kingston  V.  Terry,  24  Misc.  616,  53  N. 
Y.  Supp.  652;  In  re  Board  of  Water 
Supply,  123  N.  Y.  Supp.  426. 

52.  In  re  Eoyersford  Toll  Bridge,  2 
Montg.  Co.  L.  Eep.   (Pa.)   21. 

Need  not  file  before  next  term.  Webb 
V.  County  Comrs.,  77  Me.  180;  In  re 
Extension  of  Pennsylvania  Ave.,  2 
Pittsb.  (Pa.)  1.  Contra,  Ex  parte  Teese, 
4  Pa.   69. 

53.  La. — New  Orleans,  M.  &  C.  E. 
Co.  V.  Bougere,  23  La.  Ann.  803.  Mo. 
Leavenworth,  etc.  Co.  v.  Atchison,  137 
Mo.  218,  37  S.  W.  913.  R.  L— Whalen 
V.  Bates,  19  E.  I.  274,  33  Atl.  224. 

54.  Ga. — Georgia  Granite  E.  Co.  v. 
Yenable,  129  Ga.  341,  58  S.  E.  864. 
111.— Brown  v.  Eobertson,  123  111.  631, 
15  N.  E.  30.  Ind.— Terre  Haute  &  L. 
E.  Co.  V.  Town  of  Flora,  29  Ind.  App. 
442,  64  N.  E.  648.  N.  Y.—In  re  Ap- 
plication of  Board  of  Public  Improve- 
ments, 99  App.  Div.  576,  91  N.  Y.  Supp. 
161  (amended  to  state  grounds  of  de- 
cision); In  re  Canal  Place,  122  N.  Y. 
Supp.  357  (facts  did  not  warrant 
amendment).  S.  C. — Greenville  &  C.  R. 
Co.  V.  Minnamaker,  4  Eich.  L.  107. 

55.  City  of  Chicago  v.  Adams,  24  111. 
493;  Leavenworth,  N.  &  S.  E.  Co.  V. 
Meyer,  58  Kan.  305,  49  Pac.  8y. 

56.  People  v.  Mott,  60  N.  Y.   649. 

57.  In  re  Eoad  in  Salem  Twp.,  7 
Kulp  (Pa.)   305. 

Amended  report  relates  back  to 
original  report  and  becomes  a  part  of 
it.  In  re  Washington  St.,  19  E.  I.  156, 
33  Atl.  516. 

This  power  of  making  the  amend- 
ment relate  back  was  denied  after  an 
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(VI.)  Confirmation  and  Setting  Aside. —  (A.)  In  General.  — After  the  re- 
port of  commissioners,  the  conderanor'^^  or  owner,^^  if  satisfied  with 
the  report,  should  apply  to  the  court  for  the  confirmation  of  the 
award,'"'  by  motion  to  confirm  the  report  •'^ 

Exceptions.  —  Statutory  provision  is  generally  made  for  the  filing  of 
exceptions  to  the  report. °-  Such  exceptions  should  be  disposed  of  be- 
fore the  report  is  confirmed."^ 

The  report  may  be  set  aside  on  motion*^*  if  the  same  be  made  in 
due  time.®^ 


appeal,  in  Northern  E.  v.  Concord  &  C. 
K.,  27  N.  H.  183. 

58.  Bensley  v.  Mt.  Lake  Water  Co., 
13  Cal.  306,  73  Am.  Dec.  575. 

59.  In  re  Metropolitan  El.  E.  Co., 
67   Hun   652,  22  N.  Y.   Supp.   128. 

60.  In  re  Eoad  in  O'Hara  Twp.,  87 
Pa.  356. 

Damages  must  be  paid  or  tendered 
before  confirmation,  under  statute,  ac- 
cording to  In  re  Eoad  in  Leet  Twp. 
(Pa.),   7   Atl.   801. 

Adverse  report  by  commissioners 
need  not  be  confirmed.  In  re  Nassau 
Cable  Co.,  36  Hun   (N.  Y.)   272. 

61.  Washington  C.  &  St.  L.  E.  Co. 
V.   Switzer,   26   Gratt.    (Va.)    661. 

Notice  of  motion  to  confirm  must  be 
given  to  owner.  N.  Y.  Code  Civ.  Proc. 
§2371;  Westchester  County  v.  Wake- 
field Park  Eealty  Co.,  71  Misc.  488,  129 
N   Y.  Supp.  156. 

By  proceeding  with  improvement, 
condemnor  affirms  the  appraisal  as  final. 
Eoper  V.  City  of  New  Britain,  70  Conn. 
459,  39  Atl.  850. 

After  expiration  of  time  for  appeal, 
award  is  in  the  nature  of  a  judgment. 
Stauffer  v.  Cincinnati,  E.  &  M.  E.  Co., 
33  Ind.  App.  356,  70  N.  E.  543. 

After  confirmation,  the  report  can  be 
set  aside  only  by  appeal  or  application 
to  set  the  order  aside.  In  re  Opening 
of  Whitlock  Ave.,  101  App.  Div.  539,  92 
N.  Y.   Supp.   18. 

Taxpayers  cannot  prevent  the  con- 
firmation of  the  award.  In  re  Board  of 
Suprs.  of  Warren  County,  57  Misc.  665, 
110  N.  Y.  Supp.  46;  In  re  Construction 
in  Olyphant  Sewer,  198  Pa.  534,  48  Atl. 
487. 

Owner  in  default  may  oppose  the  con- 
firmation of  the  award.  In  re  Min- 
neapolis E.  T.  Co.,  38  Minn.  157,  36 
N.  W.  105;  In  re  New  York,  L.  &  W. 
E.  Co.,  93  N  Y.  385,  affirming  29  Hun 
602. 


62.  Cal. — Sheerer  &  Co.  v.  Hutton,  7 
Cal.  App.  524,  94  Pac.  849.  Ind.— Swin- 
ney  v.  Ft.  Wayne,  M.  &  C.  E.  Co.,  59 
Ind.  205.  Md.— Cumberland  &  P.  E. 
Co.  V.  Pennsylvania  E.  Co.,  57  Md.  267. 
Mo. — Forsyth  Boulevard  v.  Forsyth,  127 
Mo.  417,  30  S.  W.  188.  N.  Y.— 7?i  re 
Armory  Board,  35  Misc.  548,  72  N.  Y. 
Supp.  37,  order  reversed,  73  App.  Div. 
152,  76  N.  Y.  Supp.  766.  N.  C— Cape 
Fear,  etc.  E.  Co.  v.  King,  125  N.  C. 
454,  34  S.  E.  541.  Pa.— In  re  Eoad  in 
Chartiers  Twp.,  34  Pa.  413.  Tenn. 
Camp  V.  Coal  Creek  &  W.  G.  E.  Co., 
11  Lea  705.  Va.— Norfolk  &  W.  E.  Co. 
V.  Virginia  E.  Co.,  110  Va.  631,  66  S.  E. 
863. 

After  money  accepted,  exceptions  by 
either  party  are  still  proper.  St.  Louis, 
etc.  E.  Co.  V.  Drummond  Co.,  205  Mo. 
167,  103  S.  W.  977. 

Waiver  of  objections  does  not  occur 
when  owner  permits  condemnor  to  enter 
the  land.  Kanne  v.  Minneapolis  &  St. 
L.  E.  Co.,  33  Minn.  419,  23  N.  W. 
854. 

63.  W'crley  r.  Huntington  W.  Co., 
138  Ind.  148,  37  N.  E.  582. 

If  no  exceptions,  duty  to  confirm  is 
sometimes  compulsory.  Philadelphia,  W. 
&  B.  E.  Co.  T.  Shipley,  72  Md.  88,  19 
Atl.  1. 

64.  Marquette,  H.  &  0.  E.  Co.  V. 
Probate  Judge,  53  Mich.  217.  18  N.  W, 
788;  Stevens  v.  Duck  E.  Nav.  Co.,  1 
Sneed  (Tenn.)  237.  Contra,  Albany  No. 
E.  Co.  V.  Cramer,  7  How.  Pr.  (N.  Y.) 
164. 

65.  In  re  Condemnation  in  Eeming- 
ton  Parlv,  66  Minn.  133,  68  N.  W.  846; 
Mattheis  v.  Fremont,  etc.  E.  Co.,  53 
Neb.   681,  74  N.  W.  30. 

Under  statute,  jurisdiction  to  set 
aside  the  commissioners'  award  was  de- 
nied in  Mattheis  v.  Fremont,  etc.  E. 
Co.,  53  Neb.  681,  74  N.  W.  30. 
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Hearing.  —  On  the  hearing  before  the  court  upon  the  question  of 
conlirininf?  or  setting  aside  the  report,  testiinony""  and  affidavits  may 
be  received.''^  On  such  hearing,  questions  determined  before  the  ap- 
pointment of  the  commissioners  cannot  be  reconsidered."^ 

The  report  is  entitled  to  the  same  weight  as  the  verdict  of  a  jury."' 
The  f)resumption  is  that  the  report  is  correct,""  and  generally  it  will 
be  confirmed'^^  unless  it  be  clearly  erroneous^-  in  that  the  damages 
are  manifestly  excessive^^  or  are  inadequate,^*  or  that  the  commis- 
sioners have  adopted  an  erroneous  principle.''^    If  the  evidence  be  con- 


66.  ni.— Cole  V.  Peoria,  18  111.  301. 
Ind. — Bevnon  t\  Brandywine,  etc.  Co., 
39  Ind.  129.  Mo.— St.  Louis  &  F.  K. 
Co.  V.  Almerth,  62  Mo.  343;  Qniney,  M. 
&  P.  E.  Co.  p.  Eidge,  57  Mo.  599. 

67.  Central  Pae.  R.  Co.  v.  Pearson, 
35  Cal.  247;  Marquette,  H.  &  O.  E.  Co. 
v.  Probate  Judge,  53  Mich.  217,  18  N. 
W.  788. 

Not  a  hearing  on  the  merits  and  affi- 
davits impeaching  finding  cannot  be 
received.  In  re  Guilford,  85  App.  Div. 
207,  83  K  Y.  Supp.  312;  In  re  Public 
Parks,  53  Hun  280,  6  N.  Y.  Supp.  750. 

On  motion  to  confirm,  evidence  to  sus- 
tain but  not  to  overthrow  the  report 
will  be  received.  In  re  William  &  An- 
thony Sts.,  19  Wend.   (N.  Y._)   678. 

Commissioners  cannot  testify  as  to 
the  evidence  received  by  them.  Bor- 
ough of  Norwalk  V.  Blanchard,  56  Conn. 
461,  16  Atl.  242. 

Examiner  to  take  testimony  but  not 
a  master  to  report  his  opinion  may  be 
appointed.  In  re  Forbes  St.,  70  Pa. 
125. 

Affidavit  of  commissioner  may  be 
used  to  impeach  commissioners'  find- 
ing. Marquette,  H.  &  O.  E.  Co.  v.  Pro- 
bate Judge,  53  Mich.  217,  18  N.  W. 
788. 

Commissioner  may  testify.  City  of 
St.  Louis  »r^Abeln,  170  Mo.  318,  70 
S.  W.  708. 

68.  Me. — Coleman  t\  Andrews,  48 
Me.  562.  N.  Y.— New  York  &  E.  E. 
Co.  v.  Corey,  5  How.  Pr.  177;  In  re 
Albany  St.,  11  Wend.  149,  25  Am.  Dec. 
618.  Pa.— Appeal  of  Turner,  2  Walk. 
229. 

Designation  of  land,  whether  proper 
or  not,  cannot  be  considered.  In  re 
New  York  &  J.  E.  Co.,  21  How.  Pr. 
(N.  Y.)    434. 

That  appropriation  is  not  for  the 
public  benefit  may  be  urged.  Farne- 
man  v.  Mt.  P.  Cemetery  Assn.,  135  Ind. 
344,  35  N.  E.  271. 
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69.  In  re  Southern  Boulevard  E.  Co., 
66  Hun  (N.  Y.)  627,  20  N.  Y.  Supp. 
769;  East  Franklin  Tp.  Eoad,  8  Pa.  Co. 
Ct.  590. 

To  same  effect:  Nemeier  v.  Bramlett 
(Ark.),  146  S.  W.  486. 

More  weight  should  be  given  to  the 
report.  In  re  Closing  Kingsbridge  Eoad, 
34  Mise.  729,  70  N.  Y.  Supp.  1029. 

70.  Ind. — Indianapolis,  etc.  Co.  v. 
Shepherd,  35  Ind.  App.  601,  74  N.  E. 
904.  N.  J.— Coster  v.  N.  J.  E.  &  T. 
Co.,  24  N.  J.  L.  730.  N.  Y.—ln  re  Clin- 
ton Ave.,  185  N.  Y.  601,  78  N.  E.  1101, 
affirming  106  App.  Div.  31,  94  N.  Y. 
Supp.  146.  N.  C— Wilmington  &  W. 
E.  Co.  V.  Smith,  99  N.  C.  131,  5  S.  E. 
237.  Pa.— Zti  re  Chatham  St.,  16  Pa. 
Super.  103.  Va. — Williamson  v.  Eead, 
106  Va.  453,  56  S.  E.  174. 

71.  N.  Y. — In  re  Thompson,  58  Hun 
608,  12  N.  Y.  Supp.  182,  35  N.  Y.  St. 
266.  Va. — Eichmond  Tract.  Co.  v.  Mur- 
phy, 98  Va.  104,  34  S.  E.  982.  W.  Va. 
Chesapeake  &  O.  E.  Co.  v.  Pack,  6  W. 
Va.  397. 

72.  Me.— Bryant  V.  Glidden,  36  Me. 
36.  N.  Y. — In  re  Grade  Crossing 
Comrs.,  69  Misc.  23,  124  N.  Y.  Supp. 
1025.  Va. — Eichmond,  etc.  E.  Co.  v. 
Seaboard,  etc.  E.  Co.,  103  Va.  399,  49 
S.  E.  512.  W.  Va.— Chesapeake  &  O. 
E.  Co.  v.  Pack,  6  W.  Va.  397. 

73.  Mo. — Kansas  City,  etc.  E.  Co. 
V.  Campbell,  62  Mo.  585.  Pa.— Penn- 
sylvania E.  Co.  V.  Heister,  8  Pa.  445. 
Tenn.— Clarksville  &  H.  T.  Co.  v.  At- 
kinson, 1  Sneed  426. 

74.  In  re  Thompson,  48  Hun  618,  2 
N.  Y.  Supp.  35;  Cranford  Pa  v.  Co.  V. 
Baum    (Va.),   24   S.    E.   906. 

75.  U.  S.— Benedict  V.  City  of  New 
York,  98  Fed.  789,  39  C.  C.  A.  290. 
Mich. — Grand  Eapids,  etc.  E.  Co.  v. 
Chesebro,  74  Mich.  466,  42  N.  W.  66. 
Miss. — Postal  Telegraph-Cable  Co.  V. 
Alabama  &  V.  E.  Co.,  68  Misa.  314,  8 
So.    375.      Mo.— City    of    St.    Louis     v. 
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fiicting,  the  report  will  generally  be  confirmed/^ 

The  report  may  be  set  aside  for  fraud/'  prejudice/^  or  improper 
conduct'*^  on  the  part  of  conmiissioners,  or  because  the  commissioners 
were  improperly  appointed,^**  or  because  of  clerical"  or  other  irreg- 
ularities*- in  the  report.  The  report  may  be  confirmed  in  part  and 
set  aside  in  part.*^ 

The  erroneous  admission  of  evidence  will  not  necessitate  the  setting 
aside  of  the  award,^"*  unless  the  report  be  founded  upon  such  improper 


Lanigan,  97  Mo.  175,  10  S.  W.  475. 
N.  J.— Swanton  v.  Pierson,  37  N.  J. 
L.  363.  N.  Y. — In  re  Alexander  St.,  145 
App.  Div.  495,  129  N.  Y.  Supp.  944, 
appeal  denied,  145  App.  Div.  942,  130 
N.   Y.    Supp.    1103. 

76.  U.  S.  —  Shoemaker  v.  United 
States,  147  U.  S.  282,  13  Sup.  Ct.  361, 
37  L.  ed.  170.  Cal. — Appeal  of  Piper, 
32  Cal.  530.  Conn. — State  v.  Suffield 
&  T.  Bridge  Co.,  82  Conn.  460,  74  Atl. 
775.  Mo. — City  of  St.  Louis  v.  Brown, 
155  Mo.  545,  56  S.  W.  298.  Nev. 
Virginia  &  T.  K.  Co.  v.  Elliott,  5  Nev. 
358.  N.  Y. — In  re  City  of  Rochester, 
167  N.  Y.  626,  60  N.  E.  1108,  affirming 
57  App.   Div.  634,  69   N.  Y.  Supp.  528. 

If  no  evidence  in  support  of  the 
award  exists,  it  cannot  be  confirmed. 
In   re  Chatham   St.,  16  Pa.   Super.   103. 

77.  In  re  Chapin,  84  Hun  490,  32 
N.  Y.  Supp.  361;  In  re  Prospect  Park, 
etc.  E.  Co.,  24  Hun  (N.  Y.)   199. 

78.  Marquette,  H.  &  O.  R.  Co.  f. 
Probate  Judge,  53  Mich.  217,  18  N.  W. 
788. 

79.  N.  J. — Vanwiekle  v.  Camden  & 
A.  E.  R.  &  T.  Co.,  14  N.  J.  L.  162. 
N.  Y. — Manhattan  E.  Co.  v.  Tompkins, 
59  App.  Div.  572,  69  N.  Y.  Supp.  668. 
Wis. — In  re  Milwaukee  Light,  etc.  Co., 
142  Wis.  424,  125  N.  W.  903. 

80.  Md.— Tide  Water  Canal  Co.  V. 
Archer,  9  Gill  &  J.  479.  N.  J.— Read- 
ington  Tp.  v.  Dilley,  24  N.  J.  L.  209. 
N.  Y. — In  re  City  of  New  York,  1 
Caines   507. 

Contra,  In  re  Southern  Boulevard,  3 
Abb.  Pr.  N.  S.   (N.  Y.)   447. 

The  following  were  held  sufficient 
grounds  for  setting  aside  the  report: 
Appointment  of  son  of  commissioner 
to  a  position  by  condemnor.  New  York, 
W.  S.  &  B.  R.  Co.  V.  Townsend,  36 
Hun  (N.  Y.)  630.  Taking  pay  from 
owner  for  extra  time.  In  re  Buffalo, 
N.  Y.  &  P.  E.  Co.,  32  Hun  (N.  Y.) 
289.       Commissioner    became     attorney 


for  one  of  the  parties.  Douglass  v. 
Byrnes,   63  Fed.  16. 

The  following  were  held  insufficient 
grounds  for  setting  aside  the  report: 
Commissioner  had  a  claim  against  con- 
demnor. Newbecker  v.  Susquehanna  E. 
Co.,  1  Pears.  (Pa.)  57.  Condemnor  paid 
for  commissioners'  dinner  on  view. 
Lehigh  Val.  E.  Co.  v.  Dover  &  E.  E. 
Co.,  43  N.  J.  L.  528.  Commissioner  re- 
ceived excessive  pay  from  condemnor 
with  owner's  knowledge.  In  re  Staten 
Isl.  Rapid  Transit  R.  Co.,  41  Hun  (N. 
Y.)    392. 

That  commissioner  owns  stock  in  con- 
demnor, no  ground  for  objection  by 
condemnor.  Strang  v.  Beloit  &  M.  E. 
Co.,   16  Wis.   635. 

That  the  same  attorney  acts  for  con- 
demnor and  commissioner  not  neces- 
sarily a  ground  for  setting  report 
aside.  In  re  Simmons,  124  N.  Y.  Supp. 
738. 

That  commissioner  is  interested  not 
ground  for  quashing  at  suit  of  con- 
demnor unless  damages  are  excessive. 
City  of  Roanoke  v.  Berkowitz,  80  Va. 
616. 

81.  Williamson  r.  East  Amwell,  28 
N.  J.  L.  270. 

82.  In  re  New  York,  L.  &  W.  R.  Co., 
93  N.  Y.  385,  affirming  29  Hun  602; 
Walker  V.  City  Council  of  Charleston, 
1  Bailey  Eq.   (S.  C.)  443. 

83.  D.  C. — MacFarland  v.  Umhau,  34 
App.  Cas.  109.  Mo.— City  of  St.  Joseph 
r.  Geiwitz,  148  Mo.  210,  49  S.  W.  1000. 
N.  Y.—In  re  West  162nd  St.,  192  N.  Y. 
570,  85  N.  E.  1117,  affirming  125  App. 
Div.  485,  109  N.  Y.  Supp.  950;  In  re 
Willis  Ave.,  117  N.  Y.  Supp.  1101. 

It  may  be  necessary  to  set  the  whole 
aside.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Baker,   102   Mo.   553,  15   S.   W.   64. 

The  report  cannot,  however,  be  set 
aside  as  to  the  owner  of  an  undivided 
interest  in  a  tract  of  land.  Southern 
Pac.  R.  Co.  17.  Wilson,  49  Cal.  390,  397. 

84.  Miss.— Louisville,  N.  O.  &  T.  E. 
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and  incompetont  ovidenco  to  the  prejudice  of  the  party  complaining."" 
(B.)  Judgment  on  Setting  Aside.  —  The  court,  if  it  deems  the  report 
of  the  commissioners  incorrect,  cannot  alter  the  same,**"  but  may  recom- 
mit it  to  the  commissioners  to  have  it  supplemented  by  further  facts 
or  details,*"  or  to  have  it  amended.**^  If  the  damages  assessed  are 
exorbitant  the  court  cannot  reduce  the  amount. **°  If  the  damages  be 
deemed  inadequate,  a  reappraisement  will  be  directed.'*" 

Upon  the  setting  aside  of  the  first  report,  many  authorities  allow 
the  same  commissioners  to  make  the  second  report,"^  though  other 
authorities  deem  it  necessary"-  or  permissible^^  for  the  court  to  ap- 


Co.  r.  Postal  Tel.  C.  Co.,  68  Miss.  806, 
10  So.  74.  N.  J.— Coster  v.  New  Jer- 
sey, E.  &  T.  Co.,  24  N.  J.  L.  730.  N.  Y. 
Westchester  County  v.  Wakefield  Park 
Eealty  Co.,  71  Misc.  485,  129  N.  Y. 
Supp.   30. 

Weight  of  Evidence. — Unless  against 
the  clear  weight  of  evidence,  the  report 
will  be  confirmed.  In  re  John  &  Cherry 
Sts.,  19  Wend.  (N.  Y.)  659;  In  re  Eog- 
ers  Ave.,  29  Abb.  N.  C.  361,  22  N.  Y. 
Supp.  27. 

If  contrary  to  the  weight  of  evi- 
dence, it  will  be  set  aside  unless  the 
reason  for  the  award  appears.  I)i  re 
Hamilton  Ave.,  67  Misc.  191,  122  N. 
Y.  Supp.  660. 

For  wrongful  exclusion  of  evidence, 
the  report  may  be  set  aside.  Fort  St. 
Union  Depot  Co.  v.  Backus,  92  ]Mich. 
33,  52  N.  W.  790;  Port  Huron  &  S.  W. 
E.  Co.  V.  Voorheis,  50  Mich.  506,  15  N. 
W.  882. 

85.  St.  Paul  &  S.  C.  E.  Co.  v.  Covell, 
2  Dak.  483,  11  N.  W.  106;  In  re  Block, 
66  Misc.  488,  122  N.  Y.  Supp.  321; 
In  re  City  of  New  York,  56  Misc.  311, 
106  N.  Y.  Supp.  1003. 

86.  Conn. — McArthur  v.  Morgan,  49 
Conn.  347.  Mo. — Missouri  Eiver  Bridge 
Co.  V.  Eing,  58  Mo.  491.  N.  Y.—In  re 
Carroll  St.,  137  App.  Div.  39,  121  N.  Y. 
Supp.  435. 

If  facts  in  report  warrant  it,  court 
may  make  correction  and  then  confirm 
the  report.  In  re  New  York,  W.  &  B. 
E.  Co.,  73  Mi»c.  219,  130  N.  Y.  Supp. 
1005. 

On  question  of  confirmation  the  court 
mav  modifv  report.  Sheerer  «fe  Co.  v. 
Button,  7  Cal.  App.  524,  94  Pac.  849. 

87.  Colo.— Pueblo  &  A.  V.  E.  Co.  v. 
Eudd,  5  Colo.  270.  Conn. — Wilcox  v. 
Meriden,  57  Conn.  120,  17  Atl.  366. 
Me. — Coleman  v.  Andrews,  48  Me.  562. 
N.  Y.—In  re  New  York,  W.  &  B.  E. 
Co.,  73  Misc.  219,  130  N.  Y.  Supp.  1005. 
Pa,— l3i  re  ainton  Tp.  Eoad,  3  Pa.  Co. 
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Ct.  170;  Fitzpatrick  f.  Pennsylvania  E. 
Co.,  31  Leg.  Int.  36,  10  Phila.  107. 

Even  after  confirmation,  the  report 
may  be  recommitted,  under  statute. 
In  "re  Chapiu,  89  Hun  603,  34  N.  Y. 
Supp.  1058. 

88.  Cal.— Central  Pac.  E.  Co.  V.  Pear- 
son, 35  Cal.  247.  Conn. — Greene  v.  East 
Haddam,  51  Conn.  547.  Ga. — Georgia 
Granite  E.  Co.  v.  Venable,  129  Ga.  341, 
58  S.  E.  864.  Mo.— Long  f.  Talley,  91 
Mo.  305,  3  S.  W.  389.  N.  J.— Fowler  v. 
Larabee,  59'  N.  J.  L.  259,  35  Atl.  911. 
N.  Y.— New  York  &  E.  E.  Co.  v.  Corey, 
5  How.  Pr.  177;  In  re  Opening  of  181st 
St.,   58  Hun    609,    12    N.   Y.   Supp.   345. 

See  supra,  the  title  "Amendments 
and  Jeofails." 

89.  Eochester  W.  Co.  v.  Wood,  41 
How.  Pr.  (N.  Y.)  53;  Village  of  Medina 
V.   Graves,   113   N.  Y.   Supp.   52. 

W^ith  owner's  consent  may  allow  a 
remittance  of  excess.  In  re  Wharton 
St.,  48  Pa.  487;  Ohio  E.  E.  Co.  v.  Blake, 
38  W.  Va.  718,  18  S.  E.  957. 

90.  Louisiana  W.  E.  Co.  V.  Cross- 
man's  Heirs,  111  La.  611,  35  So.  784; 
Cincinnati,  etc.  E.  Co.  v.  Sundry  Per- 
sons, 1  Ohio  Dec.  326,  7  West.  L.  J. 
265. 

91.  Conn.— Williams  v.  Hartford  & 
N.  H.  E.  Co.,  13  Conn.  397.  Mo.— Han- 
nibal &  St.  J.  E.  Co.  V.  Eowland,  29 
Mo.  337.  N.  Y.— New  York  &  E.  E. 
Co.  V.  Coburn.  6  How.  Pr.  223.  Vt. 
LjTnan   v.   Burlington,    22    Vt.    131. 

Court  may  direct  rehearing  before 
same  commissioners  or  may  appoint 
new  commissioners.  N.  Y.  Code  Civ. 
Proc,  §3371. 

92.  Kan. — Union  Terminal  E.  Co.  v. 
Eailroad  Comrs.,  54  Kan.  352,  38  Pac. 
290.  Mo.— Hannibal  &  St.  J.  E.  Co. 
V.  Eowland,  29  Mo.  337.  N.  Y.—In  re 
Collis,  144  App.  Div.  382,  129  N.  Y. 
Supp.   214. 

93.  Schneider  v.  Eochester,  90  Hun 
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point  a  second  commission  and  hold  that  the  power  to  do  so  is  un- 
questionable. 

After  a  second  report,  the  first  cannot  be  confirmed.®* 
(VII.)    AppeaL  — Provision   is   made   by   statute,   in  many  jurisdic- 
tions, for  appeals  from  the  decisions  of  commissioners.^^ 

8.  Trial  by  Arbitration.  —  It  is  recognized  that  the  damages  in 
condemnation    proceedings    may    be    determined     by     arbitration.®^ 

9.  Trial  by  Jury.®"  —  a.  Function  of  Jury.  —  Though  certain 
courts  regard  it  as  the  function  of  the  jury  to  determine  the  damages 
in  condemnation  proceedings®^  and  that  their  function  is  limited  to 


171,    3d    N.    Y.    Supp.    786,    reversing    8 
Misc.  652,  29  N.  Y.  Supp.  lOOo. 

94.  City  of  St.  Joseph  v.  Hamilton, 
43  Mo.  282;  In  re  Eoad  in  Lewistown, 
84  Pa.  410.  But  see  In  re  Eoad  in 
Bensalein  Tp.,  3  Grant  Cas.  (Pa.)  321. 

Final  Judgment. — An  order  setting 
aside  the  report  is  not  like  a  final  judg- 
ment in  that  the  court  loses  control 
over  the  latter  at  the  expiration  of 
the  term.  Leavenworth,  etc.  Co.  v.  At- 
chison, 137  Mo.  218,  37  S.  W.  913. 

95.  Conn. — Appeal  of  Cockroft,  60 
Conn.  161,  22  Atl.  482.  Ga.— Atlantic 
Coast  Line  R.  Co.  v.  Postal,  etc.  Co., 
120  Ga.  268,  48  S.  E.  15.  Ind.— Toledo 
&  C.  Interurban  R.  Co.  V.  Wilson,  44 
Ind.  App.  213,  86  N.  E.  508,  88  N.  E. 
864.  la.— 7n  re  Dugan,  129  Iowa  241, 
105  K  W.  514.  Kan.— Lake  Koen,  etc. 
Co.  V.  McLain,  etc.  Co.,  69  Kan.  334, 
76  Pac.  853.  Minn. — Kuschke  v.  St. 
Paul,  45  Minn.  225,  47  N.  W.  786.  Miss. 
Eichardson  v.  Board  of  Comrs.,  77  Miss. 
518,  26  So.  963.  N.  J.— Van  Emburgh 
V.  Paterson,  etc.  Co.,  70  N,  J.  L.  668, 
59  Atl.  461.  N.  Y.—In  re  Comr.  of 
Public  Works,  135  App.  Div.  561,  120 
N.  Y.  Supp.  930.  N.  C— Cape  Fear  & 
N.  R.  Co.  V.  Stewart,  132  N.  C.  248,  43 
S.  E.  638.  Pa. — In  re  Widening  of 
Main  St.,  158  Pa.  314,  27  Atl.  959. 
S.  D. — Town  of  Dell  Rapids  v.  Irving, 
9  S.  D.  222,  68  N.  W.  313.  Tex.— Hug 
gins  V.  Hurt,  23  Tex,  Civ.  App.  404, 
56  S.  W.  944. 

See  generally  the  title  "Appeals." 
Motion  to  set  aside  report  is  not  nec- 
essary  to   perfect   an  appeal.     Sigafoos 
V.  Talbot,   25   Iowa  214. 

Second  Report. — No  appeal  lies  from 
second  report,  under  statute.  In  re 
Southern  Boulevard  R.  Co.,  143  N.  Y. 
253,  38  N.  E.  276.  But  if  the  first  re- 
port be  set  aside,  the  next  is  not  the 
second,  and  an  appeal  lies.  In  re  Daly, 
189  N.  Y.  34,  81  N.  E.  560,  reversing 
116  App.  Div.  798,  102  N.  Y.  Supp.  22. 


In  such  cases  the  first  report  must  be 
upon  the  merits.  In  re  Lake  Shore  R. 
Co.,  140  App.  Div.  339,  125  N.  Y.  Supp. 
133. 

Part  of  report  may  be  appealed  from. 
In  re  Comr.  of  Public  Works,  135  App. 
Div.  561,  120  N.  Y.  Supp.  930,  order 
affirmed,  199  N.  Y.  516,  92.  _N.  E.  1081. 

From  order  denying  motion  to  con- 
firm report,  there  can  be  no  appeal. 
In  re  Comr.   of  Public  Works,  supra. 

96.  Ind. — McMahon  v.  Cincinnati  & 
C.  S.  L.  R.  Co.,  5  Ind.  413.  la.— City 
of  Marion  v.  Ganby,  68  Iowa  142,  26 
N.  W.  40.  Kan. — Downey  v.  Atchison, 
etc.  R.  Co.,  60  Kan.  499,  57  Pac.  101. 
Md.— Maryland  &  D.  R.  Co.  v.  Porter, 
19  Md.  458.  Mass. — Field  v.  Vermont 
&  M.  E.  Co.,  4  Cush.  150.  N.  Y.— New 
York,  L.  &  W.  R.  Co.  V.  Bennett,  102 
N.  Y.  704,  7  N.  E.  559,  reversing  2  How. 
Pr.  (N.  S.)  225,  40  Hun  130.  Pa.— Mil- 
ler V.  E.  &  W.  V.  E.  Co.,  2  C.  P.  Eep. 
10.  S.  C— Walker  t\  City  Council  of 
Charleston,  1  Bailey  Eq.  443.  Tenn, 
Stephenson  V.  Oatman,  3  Lea  462.  Wis. 
Pick  V.  Eubicon  Hydraulic  Co.,  27  Wis. 
433. 

In  proceedings  involving  public  ser- 
vice corporations  (Wood  v.  Auburn  & 
R.  R.  Co.,  8  N.  Y.  160),  and  govern- 
mental agencies  (Judson  v.  United 
States,   120  Fed.   637,   57   C.   C,  A.   99). 

Municipal  corporation  cannot  agree 
to  arbitration.  City  of  Somerville  v. 
Dickerman,  127  Mass.  272.  Contra, 
City  of  Boston  v.  Brazer,  11  Mass.  447; 
Paret  v.  Bayonne,  40  N.  J.  L.  333. 
District  attorney  cannot  submit  case 
to  arbitration.  Gage  t'.  Judson,  111 
Fed.   350. 

97.  Right  to  jury  trial  has  been  con- 
sidered  supra,   TI,    G,   3. 

This  section  will  deal  with  those  mat- 
ters only  that  are  peculiar  to  proceed- 
ings of  this  nature, 

98.  TJ.  S, — United  States  v.  Honolulu 
Plantation  Co.,  122  Fed.  5S1,  58  C.  0. 
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this,""  in  some  jurisdictions  it  is  for  the  jury  to  determine  the  ques- 
tion of  necessity  of  condemnation^  under  instructions  from  the  court,^ 
the  question  of  title,^  the  practicability  of  the  proposed  improvement,* 
and  the  lawful  selection  of  the  property  in  question.^ 

b.  Summoynng  and  Impaneling  Jury.  —  The  summoning  and  im- 
paneling of  a  jury  in  condemnation  proceedings  is  virtually  the  same 
as  that  in  civil  actions.  The  county  commissioners  are  authorized 
in  certain  cases  to  summon  a  jury.^  A  provision  that  the  jury  is  to 
be  selected  outside  the  place  of  condemnation  is  not  unconstitutional.'^ 

c.  Qualifications.  —  It  is  essential  that  a  juror  be  disinterested.* 
In  many  jurisdictions,  the  jurors  must  be  freeholders." 


A.  279.  Ind. — Glendenning  v.  Stahley, 
173  Ind.  674,  91  N.  E.  234.  Pa.— Rob- 
bins  V.  Scranton,  217  Pa.  577,  66  Atl. 
977. 

99.  Del. — Vandegrift  v.  Delaware  E. 
Co.,  2  Houst.  2S7.  111.— Chicago  &  N. 
E.  Co.  t\  Miller,  233  111.  508,  84  N.  E. 
683.  Ky. — Reed  v.  Louisville  Bridge 
Co.,  8  Bush  69.  N.  C. — Johnson  City 
South  R.  Co.  V.  S.  &  W.  R.  Co.,  148 
N.  C.  59,  61  S.  E.  683. 

1.  Cal. — Southern  Pac,  E.  Co.  v. 
Raymond,  53  Cal.  223.  111.— Chicago  & 
M.  Elec.  R.  Co.  v.  Chicago  &  N.  W. 
R.  Co.,  211  111.  352,  71  N.  E.  1017.  La. 
Kansas  City,  S.  &  G.  R.  Co.  v.  Louis- 
iana W.  R.  Co.,  116  La.  178,  40  So. 
627.  Mich. — City  of  Grand  Rapids  v. 
Coit,  149  Mich.  668,  113  N.  \V.  362,  14 
Det.  Leg.  N.  555.  Pa. — In  re  Brooklyn 
St.,  118  Pa.  640,  12  Atl.  664,  4  Am. 
St.  Rep.  618. 

But  see  Schuster  V.  Sanitary  Dist., 
177  111.  626,  52  N.  E.  855. 

2.  Pennsylvania  Min.  Co.  v.  Naomi 
Coal  Co.,  26  Pa.  Super.  39. 

3.  Kan. — Lake  Keen,  etc.  Co.  v.  Mc- 
Lain,  etc.  Co.,  69  Kan.  334,  76  Pac. 
853.  Me. — Minot  f.  Cumberland  County 
Comrs.,  28  Me.  121.  Mass.— Taft  v. 
Com.,  158  Mass.  526,  33  N.  E.  1046. 

Contra,  Chicago  &  N.  W.  R.  Co.  v. 
Chicago  Mech.  Inst.,  239  111.  197,  87 
N.  E.   933. 

4.  Barrall  V.  Quick,  24  Ky.  L.  Rep. 
2393,  74  S.  W.  214.  Contra,  New  Or- 
leans &  P.  R.  Co.  V.  Robertson,  34  La. 
Ann.  865. 

5.  Heck  V.  School  District  of  Essex, 
49  Mich.  551,  14  N.  W.  493. 

Motives  of  condemnors  should  not  be 
left  for  determination  to  the  jury. 
Richland  School  Tp.  v.  Overmyer,  164 
Ind.   382,   73   N.  E.   811. 

Separate  parcels  may  be  assessed  by 
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the  same  jury.  Kun dinger  v.  City  of 
Saginaw,  59  Mich.  355,  26  N,  W.  634. 

6.  Walker   v.    Boston    &    M.    R.    K., 

3  Cush.    (Mass.)    1. 

For  selection  of  jury  in  District  of 
Columbia,  see  Columbia  Heights  Realty 
Co.  V.  MacFarland,  31  App.  Cas.  (D.  C.) 
112. 

As  to  selection  of  jury  in  Washing- 
ton, see  Oregon  R.  &  Nav.  Co.  v.  Me- 
Cormick,  46  Wash.  45,  89  Pac.  186. 

A  justice  of  the  peace  may  be  au- 
thorized to  issue  a  warrant  to  sheriff 
requiring  the  summoning  of  a  jury. 
Brown  v.  Beatty,  34  Miss.  227. 

7.  Whitman  v.  Inhabitants  of  Nan- 
tucket, 169  Mass.  147,  47  N.  E.  611. 

8.  U.  S. — Georgetown  T.  R.  Co.  v. 
Curtis,  6  Cranch  233,  3  L.  ed.  209,  re- 
versing  1  Cranch  C.  C.  585,  10  Fed.  Cas. 
No.  5,348.  La. — Louisiana  &  A.  R,  Co. 
V.  Moseley,  115  La.  757,  40  So.  37. 
Mich. — Kundinger  v.  City  of  Saginaw, 
59  Mich.  355,  26  N.  W.  634. 

Not  a  stockholder  in  the  condemnor. 
Chesapeake   &  O.   Canal  Co.  v.   Binney, 

4  Cranch  C.  C.  68,  5  Fed.  Cas.  No. 
2,645;  Peninsular  R.  Co.  v.  Howard,  20 
Mich.  18. 

Subscribing  to  a  benefit  fund  to  aid 
condemnor  will  not  disqualify  a  juror. 
Detroit,  W.  T.  &  J.  R.  Co.  v.  Crane, 
50  Mich.  182,  15  N.  W.  73. 

9.  Mich. — Chatterton  v.  Parrott,  46 
Mich.  432,  9  N.  W.  482.  Mo.— City  of 
Tarkio  v.  Clark,  186  Mo.  285,  85  S.  W. 
329.  Pa. — In  re  Pennsburg  Valley,  12 
Pa.  Co.  Ct.  213,  2  Pa.  Dist.  136.  Tenn. 
Tipton  V.  Miller,  3  Yerg.  423.  W.  Va. 
Charleston  &  S.  S.  B.  Co.  v.  Comstock, 
36  W.  Va.  263,  15  S.  E.  69.  Wis. 
United  States  v.  Supervisors,  1  Pinn, 
566. 

Contra,  Indiana,  I.  &  I.  R.  Co.  r. 
Stauber,  185  111.  9,  56  N.  E.  1079.     See 
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A  juror  is  not  disqualified  because  he  is  an  inhabitant  of  the  city 
which  is  the  condemnor/**  though  it  is  advisable  not  to  select  such 
persons.^^ 

Former  service  in  the  same  proceeding  disqualifies  a  juror/^  though 
serving  in  a  similar  proceeding  is  not  an  objection," 

The  record  must  show  that  the  jurors  were  duly  qualified/*  or  that 
the  owner  waived  his  rights  in  this  regard,^^ 

d.  Oath  —  In  the  absence  of  statute,  the  same  oath  is  to  be  admin- 
istered to  jurors  in  condemnation  proceedings  as  in  ordinary  civil 
actions.^*'  When  the  oath  is  prescribed  by  statute/^  failure  to  comply 
with  the  statute  is  fatal  to  the  proceedings.^^ 

The  record  must  show  that  the  jury  was  duly  sworn^''  before  acting.^" 


also  Louisville,   etc.  E.  Co.  v.   Dryden, 
39  Ind.  393. 

Juror's  freehold  in  another  county 
is  sufficient.  New  Orleans,  J.  &  G.  N. 
E.  Co.  V.  Hemphill,  35  Miss.  17. 

10.  Johnston  V.  Eankin,  70  N.  C. 
550;  Baltimore  &  O.  E.  Co.  v.  Pitts- 
burgh, W.  &  K.  E.  Co.,  17  W.  Va.  812. 
Contra,  Brown  v.  B.  &  W.  E.  Corp.,  13 
Mete.  (Mass.)  327,  note.  See  also  Eeed 
f.  Hanover  B.  E.  Co.,  105  Mass.  303. 

Eesiding  closely  to  the  cendemnor,  a 
railroad,  may  disqualify  a  juror.  Mc- 
Mahon  v.  Cincinnati  &  C.  S.  L.  E.  Co., 
5  Ind.  413. 

11.  Patchin  v.  Brooklyn,  2  Wend. 
(N.  Y.)    377. 

In  Louisiana  the  jurors  should  have 
personal  knowledge  of  the  real  estate 
values  in  the  vicinage  (Eenny  v.  Mu- 
nicipality No.  2,  12  La.  Ann.  580), 
though  one  is  not  disqualified  for  lack 
of  such  knowledge  (Louisiana  E.  & 
Nav.  Co.  V.  Sarpy,  125  La.  388,  51  So. 
433),  and  should,  preferably,  be  taken 
from  the  vicinage  (Louisiana  E.  &  Nav. 
Co.  v.  Morere,  116  La.  997,  41  So.  236). 

12.  Ala. — Folmar  v.  Folmar,  68  Ala. 
120.  Mich. — Hester  v.  Chambers,  84 
Mich.  562,  48  N.  W.  152.  Va.— Hunter 
V.  Matthews,  12  Leigh  228. 

13.  Board  of  Levee  Comrs.  v.  Dil- 
lard,  76  Miss.  641,  25  So.  292;  People 
V.  First  Judge  of  Columbia,  2  Hill  (N. 
Y.)    398. 

Under  statute,  see  City  of  Detroit  v. 
Ileineman,  128  Mich.  537,  87  N.  W.  618. 

14.  Miss.— White  i'.  Memphis,  B.  & 
A.  E.  Co.,  64  Miss.  566,  1  So.  730.  Mo. 
City  of  Tarkio  r.  Clark,  186  Mo.  285, 
85  S.  W.  329.  Tenn.— Tipton  v.  Miller, 
3  Yerg.  423.  Wis.— United  States  v. 
Supervisors,  1   Pinn.  566. 

Contra,  American  Cannel  Coal  Co.  v. 
Huntington,    etc.    E.    Co.,    130    Ind.    98, 


29  N.  E.  566;  Ohio  Eiver  E.  Co.  V. 
Blake,  38  W.  Va.  718,  18  S.  E.  957. 

Judicial  body's  acts  are  presumed 
correct.  Therefore,  if  the  jury  be  ap- 
pointed by  such  a  body,  such  showing 
in  the  record  is  unnecessary.  Cage  v. 
Trager,   60  Miss.   563. 

15.  Long  V.  Comrs.'  Court,  18  Ala. 
483. 

16.  Knauft  v.  St.  Paul,  etc.  E.  Co., 
22  Minn.  173. 

Oath  was  held  sufficient  in  Indiana, 
B.  &  W.  E.  Co.  V.  Allen,  100  Ind.  409; 
Fort  St.  Union  Depot  Co.  v.  Morton, 
83  Mich.  265,  47  N.  W.  228;  In  re  Open- 
ing of  First  St.,  66  Mich.  42,  33  N. 
W.   15, 

The  oath  was  held  insufficient  in  City 
of  Owosso  V.  Eichfield,  80  Mich.  328, 
45  N.  W.  129. 

Objection  on  the  ground  that  the 
jury  was  not  sworn  must  be  made  be- 
fore verdict;  otherwise  the  objection 
is  waived.  Eockford,  E.  I.  &  St.  L. 
E.   Co.  V.   McKinley,   64  111.   338. 

17.  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Baudat,  18  Tex.  Civ.  App.  595,  45  S. 
W.  939. 

18.  Molett  V.  Keenan,  22  Ala.  484. 
However,     a     substantial    compliance 

with  the  statute  is  sufficient.  lU. — Ca- 
hill  r.  Village  of  Norwood  Park,  149 
111.  156,  162,  36.  N.  E.  606,  608.  Md. 
Tide-Water  Canal  Co.  f.  Archer,  9  Gill 
&  J.  479.  Mich. — East  Saginaw,  etc. 
E.  Co.  V.  Benham,  28  Mich.  459. 

19.  Spring  v.  Lowell,  1  Mass.  422. 
Return  must  show  this.     Owen  v.  Jor- 
dan,  27  Ala.   608. 

Judgment  cannot  be  collaterally  at- 
tacked for  failure  of  record  to  show 
oath.  Goodrich  r.  City  of  Detroit,  123 
Mich.  559,  82  N.  W.  255,  affirmed,  184 
U.  S.  432,  22  Sup.  Ct.  397,  46  L.  ed.  627. 

20.  Bowler  v.  Perrin,  47  Mich.  154, 
10  N.  W.  180. 
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e.  Challenge.  —  Objection  to  the  jurors  must  be  made  at  the  trial.'^ 
Joint  owners  of  a  single  parcel  are  regarded  as  one  person  for  the 
purpose  of  challenging  jurors.^^ 

f.  Conduct  of  Trial.  —  When  several  parcels  are  to  be  condemned 
in  the  same  proceeding,  the  testimony  as  to  the  separate  parcels  may 
be  presented  jointly  before  the  jury.^^ 

g.  Instructions.  —  In  certain  jurisdictions  by  statute  the  court  in 
condemnation  proceedings  may  instruct  the  jury;-*  in  others,  in- 
structions are  not  permitted.-" 

h.  Verdict  and  Findings.  —  The  verdict  of  the  jury  is  not  ob- 
jectionable because  inartificially  drawn,  if  it  be  substantially  correct.^*^ 

Description  of  Property.  —  In  many  jurisdictions,  the  verdict  must 
contain  a  description  of  the  property;-^  but  it  may  be  aided  by  refer- 
ence to  the  description  in  the  petition.-^ 

Itemizing  Damages. —  In  some  jurisdictions  it  is  sufficient  if  the  ver- 
dict states  the  damages  as  a  lump  sum,'''  though  in  many  jurisdictions 


21.  Smith  r.  School  Dist.  No.  2,  40 
Mich.  143. 

Too  late  to  object  for  first  time  after 
verdict.  Tide-Water  Canal  Co.  v.  Ar- 
cher,  9'  Gill  &  J.    (Md.)    479. 

22.  Illinois,  I.  &  M.  R.  Co.  v.  Free- 
man,  210   111.  270,   71   N.   E.  444. 

Under  statute,  owners  of  separate 
parcels  must  join  in  peremptory  chal- 
lenges. Sari  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  175,  81  Pac.  972. 

Under  statute  allowing  peremptory 
challenges  in  "civil  cases,"  the  right 
was  denied  in  condemnation  proceed- 
ings.    Matter  of  Convers,  IS  Mich.  459. 

23.  Benton  Harbor  Term.  E.  Co.  i>. 
King,   131   Mich.   377,   91   N.   W.   641. 

Held,  in  Grand  Rapids,  etc.  R.  Co.  V. 
Chesebro,  74  Mich.  466,  42  IN.  W.  66, 
that  jury  is  not  controlled  by  court  as 
to  matters  of  evidence. 

24.  Ala.— Molett  v.  Keenan,  22  Ala. 
484.  Ind.— Indiana,  B.  &  W.  R.  Co.  v. 
Allen,  100  Ind.  409.  Mass. — Upton  v. 
South  Reading  Branch  R.  Co.,  8  Cush. 
600. 

25.  McKenney  f.  Penobscot  County 
Comrs.,  40  Me.  136. 

Court  may  instruct  that  taking  for  a 
railroad  is  for  a  public  use  (Detroit  & 
T.  Shore  Line  R.  Co.  v.  Hall,  133  Mich. 
302,  94  N.  W.  1066);  but  it  is  improper 
to  call  attention  to  the  fact  that  the 
land  is  taken  against  the  owner's  con- 
sent (Illinois.  I.  &  M.  E.  Co.  v.  Easter- 
brook,  211  111.  624,  71  N.  E.  Iil6). 

26.  Mairs  v.  Gallahue,  9  Gratt.  (Va.) 
94. 

Unanimous  verdict  is  necessary.    Chi- 
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cago,  etc.  E.  Co.  v.  Sanford,  23  Mich. 
418;  Sanford  v.  Chicago,  etc.  R.  Co., 
2  Mich.  N.  P.  132. 

27.  U.  S. — Chesapeake,  etc.  Co.  v. 
Union  Bank,  4  Cranch  C.  C.  75,  5  Fed. 
Cas.  No.  2,653.  Colo.— Ft.  Lyun  Canal 
Co.  V.  Farnan,  48  Colo.  414,  109  Pac. 
861.  111.— Chicago,  O.  &  P.  R.  Co.  v. 
Rausch,  245  111.  477,  92  N.  E.  300.  Ky. 
Kentucky  &  T.  R.  Co.  -;;.  Harrison,  4 
Ky.  L.  Rep.  448.  Md.— Shipley  v.  West- 
ern Maryland  Tidewater  R.  Co.,  99  Md. 
115,  56  Atl.  968. 

The  descriptions  were  held  sufficient 
in  Gage  v.  Chicago,  146  111.  499,  34  N. 
E.  1034;  Tide-Water  Co.  v.  Archer,  9 
Gill   &   J.    (Md.)    479. 

Verdict  need  not  set  out  land  by 
metes  and  bounds.  Nash  v.  Upper  Ap- 
pomattox Co.,  5  Gratt.  (Va.)  332. 

28.  U.  S.— Chesapeake  ■&  O.  C.  Co. 
V.  Binney,  4  Cranch  C.  C.  68,  5  Fed. 
Cas.  No.  2,645.  lU.— Village  of  Prairie 
du  Rocher  p.  Schoening  Co.,  248  111. 
57,  93  N.  E.  425.  Minn.— St.  Paul  & 
S.  C.  R.  Co.  V.  Matthews,  16  Minn. 
341.  Pa. — Bate  v.  Philadelphia  N.  & 
P.  R.  Co.,  1  Montg.  Co.  L.  Rep.  47. 
W.  Va. — Ohio  River  R.  Co.  v.  Harness, 
24  W.  Va.  511. 

Verdict  is  erroneous  if  descriptions 
in  verdict  and  petition  are  incorrect. 
Bay  City  Belt  Line  R.  Co.  v.  Hitchcoek, 
90  Mich.  533,  51   N.  W.  808. 

Verdict  is  aided  in  this  respect  by 
description  in  ordinance  of  condemna- 
tion. In  re  Independence  Ave.  Blvd., 
128  Mo.  272,  30  S.  W.  773. 

29.  U.    S. — Chesapeake,    etc.    Co.    v. 
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the  damages  must  be  itemized  in  the  verdict.^"  This  question  is  also 
a  matter  of  discretion  with  the  court  in  some  jurisdictions.^^ 

Separate  Interests. —  Though  it  is  requisite  to  assess  damages  sep- 
arately for  each  separate  owner,^^  it  is  not  necessary  to  make  a  sep- 
arate assessment  of  the  damages  of  each  tenant  in  common,^^  or  to  each 
lienholder,-''*  though  it  is  advisable  to  assess  the  total  value  of  the 
parcel  and  then  determine  the  amount  of  the  interest  of  each.^^ 

Special  Findings.  —  It  is  recognized  that  the  court  may  allow  special 
questions^"  to  the  jury  and  that  the  jury  may  make  special  findings^^ 


Union  Bank,  4  Crancli  C.  C.  75,  5  Fed. 
Cas.  No.  2,653.  lU.— Wabash,  etc.  E. 
Co.  V.  McDougall,  126  111.  Ill,  18  N. 
E.  291,  &  Am.  St.  Eep.  539,  1  L.  E.  A. 
207.  Kan. — LeEoy,  etc.  Co.  v.  Hawk, 
39  Kan.  638,  18  Pac.  943,  7  Am.  St. 
Eep.  566  et  seq.  La. — Louisiana  E.  & 
Nav.  Co.  V.  Kohn,  116  La.  159,  40  So. 
602.  Mich. — City  of  Grand  Eapids  v. 
Bennett,  106  Mich.  528,  64  N.  W.  585. 
Pa. — Delaware,  etc.  E.  Co.  v.  Burson, 
61  Pa.  369.  Wash. — Kitsap  County  v. 
Melker,  50  Wash.  29,  96  Pac.  695. 

Condemnor  cannot  object  because  of 
failure  to  award  separate  damages  in 
such  cases.  Thayer  r.  Worcester  County 
Comrs.,  10  Cush.  (Mass.)  151. 

30.  Colo.— Denver,  N.  W.  &  P.  E. 
Co.  V.  Howe,  49  Colo.  256,  112  Pac.  779. 
Ky. — Asher  v.  Louisville  &  N.  E.  Co., 
87  Ky.  391,  8  S.  W.  854.  Mich.— City 
of  Detroit  v.  More,  76  Mich.  515,  43 
N.  W.  600.  N.  J. — Packard  v.  Bergen 
Neck  E.  Co.,  54  N.  J.  L.  553,  25  Atl. 
506.  Ore. — City  of  Portland  v.  Lee 
Sam,  7  Ore.  397.  Tenn.— Union  E.  Co. 
V.  Eaine,  114  Tenn.  569,  86  S.  W.  857. 
Va.— Chesapeake  &  O.  C.  Co.  v.  Hoye, 
2  Gratt.  511.  Wash.— City  of  Seattle 
V.  Park,  42  Wash.  151,  84  Pac.  644. 

31.  Chicago,  St.  L.  &  N.  O.  E.  Co. 
V.  Sullivan,  25  Ky.  L.  Eep.  2295,  80  S. 
W.  515. 

Objection  to  the  form  of  assessment 
cannot  be  urged  for  the  first  time  on 
appeal.  Lake  Superior  &  M.  E.  Co.  v. 
Greve,  17  Minn.  322;  Texas  &  P.  E.  Co. 
f.  Casev,  52  Te'x.  112. 

32.  Cal.— Code  Civ.  Proc,  §1248. 
Idaho. — Big  Lost  Eiver  Irr.  Co.  v. 
Davidson,  21  Idaho  160,  121  Pac.  88. 
HI. — Hamilton  v.  Comrs.  of  Lovejoy 
Twp.,  203  111.  269,  67  N.  E.  792.  Ky. 
Smith  r.  Eogers,  Litt.  Sel.  Cas.  117. 
Mass. — Thayer  v.  Worcester  County 
Comrs.,  10  Cush.  151.  Mich.— Bay  City 
Belt  Line  E.  Co.  v.  Hitchcock,  90  Mich. 
533,  51  N.  W.  808. 


Separate  estimate  as  to  two  separ- 
ate parcels  owned  by  the  same  person 
may  be  advisable.  Chicago,  N.  W.  E 
Co.  v.  Town  of  Cicero,  154  111.  656,  39 
N.  E.  574. 

Unless  property  divided,  there  is  no 
need  for  separate  assessments.  Gray  v. 
Iowa  Cent.  E.  Co.,  129  Iowa  68,  105 
N.  W.  359, 

33.  Suver  v.  Chicago,  S.  F.  &  C.  E. 
Co.,  123  111.  293,  14  N.  E.  12;  East^Sag- 
inaw  &  St.  C.  E.  Co.  v.  Benham,  28 
Mich.  459. 

34.  Schuster  v.  Sanitary  Dist.,  If7 
111.  626,  52  N.  E.  855;  Mclntyre  v. 
Easton  &  A.  E.  Co.,  26  N.  J.  Eq.  425. 

35.  Chicago  &  N.  W.  E.  Co.  v.  Miller, 
251  111.  58,  95  N.  E.  1027;  Getz  v.  Phila- 
delphia &  E.  E.  Co.,  15  W.  N.  C.  (Pa.) 
357.  See  also  Lambert  v.  Giffin  (HI.), 
100  N.  E.  496. 

36.  Ottawa,  etc.  E.  Co.  v.  Adolph,  41 
Kan.  600,  21  Pac.  643. 

Not  error  to  refuse  to  submit  special 
questions  to  the  jury.  City  of  Grand 
Eapids  V.  Luce,  92  Mach.  92,  52  N.  W, 
635. 

37.  Ala. — Owen  v.  Jordan,  27  Ala. 
608.  Ind.— Sherkey  v.  Haines,  4  Blackf. 
159.  Ky.— Trabue  v.  Macklin,  4  B. 
Mon.  407.  Mich. — East  Saginaw  &  St. 
C.  E.  Co.  V.  Benham,  28  Mich.  459. 

Verdict  must  show  basis  of  assess- 
ment. St.  Louis,  J.  &  C.  E.  Co.  V. 
Mitchell,  47  111.   165. 

Alternatives.  —  The  jury  cannot  re- 
turn two  sums  and  leave  the  court  to 
choose  between  them.  Bate  v.  Phila- 
delphia N.  &  P.  E.  Co.,  1  Montg.  Co. 
Law  Eep.  (Pa.)  47.  But  see  Toledo, 
etc.  E.  Co.  V.  Detroit,  etc.  E.  Co.,  62 
Mich.  564,  29  N.  W.  500,  4  Am.  St. 
Eep.  875,  to  the  effect  that  where  sev- 
eral possible  routes  may  be  taken,  the 
verdict  may  assess  several  alternative 
Bums. 
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or  return  a  special  verdict-''^  in  the  discretion  of  the  court.^"  The 
verdict  should  name  all  persons  whose  rights  are  in  question/'' 

i.  Setting  Aside  Verdict  and  Granting  New  Trial.  —  The  verdict 
of  the  jury  may  be  set  aside"  and  a  new  trial  granted."  However, 
great  weight  is  attaclied  to  the  verdict  of  a  jury  in  condemnation  pro- 
ceedings," .particularly   when   the   jury   has   viewed   the   property." 

The  verdict  will  not  be  set  aside,  generally,  if  there  be  a  conflict  of 
evidence'*^  even  though  it  may  appear  from  the  record  presented  that 


38.  Smitli  V.  Connelly's  Heirs,  1  T. 
B.  Mon.  (Ky.)  5S;  Davidson  r.  Boston 
&  M.  K.  R.,  3  Cush.   (Mass.)   91. 

39.  Cummings  v.  Peters,  56  Cal.  593; 
Colorado,  etc.  Co.  v.  Four  Mile  E.  Co., 
29  Colo.  90;  66  Pac.  902. 

40.  Houenstine  v.  Vaughan,  7 
Blackf.   (Ind.)   520. 

Assessment  of  $ —  shows  tliat  such 
person  is  entitled  to  nothing  and  is 
sufficient.  Forsyth  V.  Wilcox,  143  Ind. 
144,  41  N.  E.  371. 

41.  Colo. — Ft.  Lyon  Canal  Co.  v. 
Farnan,  48  Colo.  414,  109  Pac.  861. 
Kan.— Kansas  City,  W.  &  N.  W.  R.  Co. 
r.  Ryan,  49  Kan.  1,  30  Pac.  108.  La. 
City  of  Shreveport  v.  Noel,  114  La.  187, 
38  So.  137.  Mass.— Fitchburg  R.  Co.  r. 
Boston  &  M.  E.  R.,  3  Cush.  58.  Mich. 
Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33,  52  N.  W.  790.  Mo.— Kan- 
sas City  V.  Mastin,  169  Mo.  80,  68  S. 
W.  1037.  N.  J. — Cadmus  v.  Central  R. 
Co.,  31  N.  J.  L.  179.  N.  Y.— People  v. 
Lewis,  26  How.  Pr.  378.    Ohio.— Dayton 

&    Union    R.    Co.    V.    Dayton,    etc.    Co., 

72   Ohio    St.    429,    74    N.    E.   195.     Pa. 

Chestnut      Hill      Co.      v.      Montgomery 

County,  228  Pa.  1,  76  Atl.  726.     Tenn. 

Eldridge   V.   Overton  Co.   R.   Co.,  98   S. 

W.    1051.     Wash.— Gray 's   Harbor    Co. 

17.   Lownsdale,    54    Wash.    83,    102   Pac. 

1041,  104  Pac.   267.     W.   Va.— Norfolk 

&   W.  R.   Co.  t\   Nighbert,  46  W.   Va. 

202,  32  S.  E.  1032. 

42.  D.  C. — Macfarland  v.  Saunders, 
25  App.  Cas.  438.  Minn. — McNamara 
V.  Minnesota  Cent.  R.  Co.,  12  Minn. 
388.  Wash. — Seattle  v.  Williams,  41 
Wash.  366,  83  Pac.  242.  Wis.— Allen 
V.  Milwaukee,  72  Wis.  182,  39  N.  W. 
347. 


V.  Schneider,  127  HI.  144,  20  N.  E.  41, 
2  L.  R.  A.  422. 


Contra  in  state  of  Washington.  See 
United  States  v.  Tennant,  93  Fed.  613; 
United  States  v.  Freeman,  113  Fed.  370. 

That  new  view  has  become  impossi- 
ble will  not  prevent  the  granting  of  a 
new  trial.     Atchison,  T.  &  S.  F.  R.  Co. 
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Setting  Aside  Part. — Verdict  may  be 
affirmed  as  to  certain  parcels  and  set 
aside  as  to  others.  Inhabitants  of 
Lanesborough  v.  Berkshire  County 
Comrs.,  22  Pick.  (Mass.)  278. 

Verdict  as  to  tenant  may  be  set 
aside  and  as  to  the  reversion  allowed 
to  stand.  Stubbings  v.  Evanston,  136 
111.  37,  26  N.  E.  577,  29  Am.  St.  Rep. 
300,   11   L.  R.  A.   839. 

For  failure  to  make  deposit  in  court 
a  new  trial  cannot  be  granted.  Teller 
V.  Sievers,  20  Colo.  App.  109,  77  Pac. 
261. 

No  waiver  of  right  to   new  trial  oc- 
curs when  award  is  accepted.     Todd  v. 
MacFarland,  20  App.  Cas.   (D.  C.)   176. 
43.     Ga. — Cincinnati    &    G.   R.   Co.  v. 
Nettles,   77   Ga.   576.     111.— South  Park 
Comrs.  V.  Ayer,   245  111.  402,  92  N.   E. 
274.     la. — Mississippi   &   M.   R.   Co.   v. 
Byington,  14  Iowa  572.     Ky. — Neale  v. 
Cogar,  1  A,  K.  Marsh.  589.    La.— Louis- 
iana R.   &  Nav.  Co.  V.  Knox,  125  La. 
454,  51   So.  493.     Me. — Doyle  v.  Maine 
Shore  Line  R.  Co.,  80  Me.  136,  13  Atl. 
1  275.      Mass. — Wamesit    Power     Co.     v. 
Lowell    &    A.    R.    Co.,    130    Mass.    455. 
Mich. — Michigan  Air  Line  R.  v.  Barnes, 
44  Mich.  222,  6  N.  W.  651.     Mo.— City 
of  Kansas  v.  Kansas  City,  etc.  R.  Co., 
84  Mo.  410.     Neb. — Fremont,   E.   &   M. 
R.  Co.  V.  Meeker,  28  Neb.  94,  44  N.  W. 
79.     N.  Y.— People  v.  Eldredge,  3  Hun 
541.    Pa.— Philadelphia,  W.  &  B.  R.  Co. 
V.  Gesner,  20  Pa.  240. 

If  a  false  basis  of  value  is  admitted 
as  evidence,  prejudice  will  be  presumed. 
Norfolk  &  W.  R.  Co.  V.  Davis,  58  W. 
Va.  620,  52  S.  E.  724. 

44.  m.— Metropolitan  W.  S.  El.  R. 
Co.  V.  Dickinson,  161  111.  22,  43  N.  E. 
706.  Pa.— Ohio  &  P.  R.  Co.  v.  Vicary, 
1  Am.  L.  Reg.  121.  Wash. — Columbia 
&  C.  R.  Boom  Co.  v.  Hutchinson,  56 
Wash.  323,  105  Pac.  636. 

45.  Ark. — Springfield    &    M.    R.     v. 
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there  is  clearly  a  preponderance  of  the  evidence  against  the  verdict.'" 
Excessive  Damages.  —  The  verdict  may  be  set  aside  if  the  court  deem 
the  damages  excessive.*'' 

In  many  jurisdictions  the  court  cannot  amend  the  verdict*^  par- 
ticularly in  reference  to  the  amount  of  damages  therein  assessed.*** 
Nevertheless,  as  a  condition  of  denying  a  new  trial,  the  owner  may  be 
required  to  remit  a  part  of  the  verdict.^" 

After  a  second  verdict,  the  first  cannot  be  adopted  by  the  court.^^ 
10.     View.  —  a.     Ground  for  Practice.  —  The  viewing  of  the  prem- 
ises to  be  condemned  by  the  jury  or  commissioners  in  condemnation 
proceedings  is  recognized,^-  either  as  a  matter  of  necessity"  or  as  a 
matter  resting  in  the  sound  discretion  of  the  court.^* 

Either  party  may  request  a  view.^^    Application  for  the  same  must 


Ehea,  44  Ark.  238.  Cal. — Lindsav  Irrlg. 
Co.  V.  Mehrtens,  97  Cal.  676,  32  Pac 
802.  Ga.— Savannah,  A.  &  N.  E.  Co.  v. 
"Williams,  133  Ga.  679,  66  S.  E.  942. 
m. — Pittsburgh,  etc.  R.  Co.  v.  Lyons, 
159  111.  576,  43  N.  E.  377;  Snodgrass  v. 
Chicago,  152  111.  600,  38  N.  E.  790. 

46.  Chicago  &  I.  R.  Co.  v.  Hopkins, 
90  111.  316. 

In  such  ease  verdict  may  be  set  aside. 
Fitchburg  R.  Co.  v.  Eastern  R.  Co.,  6 
Allen  (Mass.)  98;  In  re  City  of  Eenton, 
61  W^sh.  330,  112  Pac.  348. 

Verdict  contrary  to  the  evidence  will 
be  set  aside.  City  of  San  Jose  v.  Reed, 
65  Cal.  241,  3  Pac.  806.' 

47.  Atchison,  etc.  R.  Co.  v.  Schnei- 
der, 127  111.  144,  20  N.  E.  41,  2  L.  R.  A. 
422;  Harding  v.  Medway,  10  Mete. 
(Mass.)  465.  But  see  Willing  v.  Balti- 
more R.  Co.,  5  Whart.  (Pa.)  460. 

48.  Ayer  v.  Chicago,  149  111.  262, 
37  K  E.  57;  Tide-Water  C.  Co.  v. 
Archer,  9  Gill  &  J.   (Md.)   478. 

49.  Cal. — Wilmington,  etc.  Co.  v. 
Dominguez,  50  Cal.  505.  Kan. — Par- 
sons &  P.  R.  Co.  17.  Montgomery,  46 
Kan.  120,  26  Pac.  403.  Mass.— Minot 
V.  City  of  Boston,  201  Mass.  10,  86  N. 
E.  783;  Connecticut  R.  R.  Co.  v.  Clapp, 
1  Cush.  559.  Va.— Whitworth  v.  Puck- 
ett,  2  Gratt.  528. 

Contra,  Louisiana  R.  &  Nav.  Co.  v. 
Sarpy,   125  La.  388,  51  So.  433. 

Second  verdict  may  be  reduced.  Wat- 
son V.  Railroad  Co.,  15  Phila.  224,  38 
Leg.  Int.  (Pa.)  138. 

50.  Selma,  etc.  R.  Co.  V.  Redwine,  51 
Ga.  470;  Meckes  v.  Pocono,  etc.  Co., 
203  Pa.  13,  52  Atl.  16;  Springer  v.  Bal- 
timore &  P.  R.  Co.,  3  Del.  Co.  R.  (Pa.) 
133. 


Single  item  may  be  remitted  without 
setting  aside  the  rest  of  verdict.  Fitch- 
burg R.  Co.  V.  Boston  &  M.  R.  R.,  3 
Cush.  (Mass.)  58. 

51.  In  re  Road  in  Bensalem  Twp., 
38  Pa.  368. 

52.  Charleston  &  S.  S.  B.  Co.  v.  Corn- 
stock,  36  W.  Va.  263,  15  S.  E.  69. 

53.  la. — City  of  Des  Moines  v.  Lay- 
man, 21  Iowa  153.  La.— Remy  v.  Mu- 
nicipality No.  2,  12  La.  Ann.  500.  N.  C. 
Andrews  v.  Johnson,  4  N.  C.  26. 

Under  statute  view  held  improper  in 
Galveston,  H.  &  W.  R.  Co.  r.  Waples. 
3  W^ills.  Civ.  Cas.   (Tex.),  §408. 

All  parties  must  consent  to  view,  t(? 
make  the  same  proper.  Fort  Worth, 
etc.  County  v.  W^eatherred  (Tex.  Ci\. 
App.),  149  S.  W.  550. 

54.  Ind. — Chicago,  etc.  R.  Co.  v- 
Winslow,  27  Ind.  App.  316,  60  N.  E. 
466.  la. — Clayton  v.  Chicago,  I.  &  D. 
R.  Co.,  67  Iowa  238,  25  N.  W.  150.  Me. 
Snow  V.  Boston  &  M.  R.  R.,  65  Me. 
230.  Pa. — Traut  v.  New  York,  C.  & 
St.  L.  R.  Co.,  15  Atl.  678.  Wash.— City 
of  Sedro-Woolley  v.  Lederle,  129  Pac. 
372;  Bellingham  Bay  &  B.  C.  R.  Co.  r. 
Strand,  4  Wash.  311,  30  Pac.  144;  In  re 
Jackson  St.,  47  W^ash.  243,  91  Pac.  970. 
Wis.— Pick  V.  Rubicon  H.  Co.,  27  Wis. 
433. 

A'iew  extends  only  to  property  to  be 
condemned.  Tedens  v.  Sanitary  Dist., 
149  111.  87,  36  N.  E.  1033. 

However,  all  land  of  a  certain  owner 
may  be  viewed  when  a  strip  therefrom 
is  to  be  taken.  Wakefield  v.  Boston  & 
M.  R.  R.,  63  Me.  385. 

55.  Kankakee  &  S.  R.  Co.  v.  Straut, 
102  111.  666. 
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be  made""  as  soon  as  the  jury  is  sworn.  Otherwise  the  right  is 
waived."  Furthermore,  by  procuring  a  change  of  venue,  the  right 
is  waived.^* 

b.  Mode  of  Conducting  View.  —  The  time  when  the  view  is  to  occur 
rests  in  the  discretion  of  the  court.^" 

The  judge  need  not  accompany  the  viewers  unless  requested  to  do 
so.""  It  is  proper  to  allow  a  representative  of  each  party  to  accompany 
the  jury."^ 

c.  Function  and  Effect  of  View.  —  Though  the  view  is  not  tech- 
nically evidence,''^  the  verdict  may  be  based  partly  on  the  view.*'^ 
However,  the  view  is  not  the  sole  consideration  and  the  evidence  con- 
nected therewith  must  also  be  considered.*^* 

H.  Rights  and  Duties  Pendente  Lite.  —  In  some  states  the  court 
may  allow  the  condemnor  to  take  possession,"=^  or  to  continue  in  pos- 
session, pendente  lite,^'''  upon  paying  a  sum  equal  to  the  value  of  the 


56.  Knauft  r.  St.  Paul,  etc.  E.  Co,; 
22  Minn.  173. 

57.  Denniston  v.  Philadelphia  Co.,  1 
Pa.  Super.  599,  38  W.  N.  C.  332. 

58.  Eockford,  E.  I.  &  St.  L.  E.  Co. 
V.  Coppinger,  66  111.  510. 

59.  Galena  &  S.  W.  E.  Co.  v.  Has- 
1am,  73  111.  494. 

60.  San  Luis  Obispo  County  V. 
Simas,  1  Cal.  App.  175,  81  Pac.  972. 

Error  to  appoint  guides  to  accom- 
pany jury.  Colorado  Fuel  &  Iron  Co. 
V.  Four  Mile  E.  Co.,  29  Colo.  90,  66 
Pac.  902. 

Separate  views  by  different  commis- 
sioners is  merely  irregular.  In  re  Grade 
Crossing  Comrs.,  69  Misc.  23,  124  N.  Y. 
Supp.  1025. 

61.  Zug  V.  City  of  Pittsburgh,  194 
Pa.  367,   45   Atl.   61. 

In  condemning  a  telegraph  line  along 
a  railroad,  the  jury  need  not  go  the 
■whole  length  of  the  road,  unless  for 
good  cause  shown.  St.  Louis  &  C.  E. 
Co.  V.  Postal  Tel.  Co.,  173  111.  508,  51 
N.  E.  382. 

Several  parcels  may  be  viewed  at 
the  same  time.  Jameson  v.  Andros- 
coggin  E.   Co.,   52   Me.   412. 

62.  Petzel  v.  Chicago  &  N.  W.  E. 
Co.,  103  111.  App.  210.  But  see  hi  re 
Boston  Eoad,  27  Hun   (N.  Y.)   409.  _ 

If  no  evidence  be  offered,  the  view 
is  not  evidence.  Besuden  v.  Hamilton 
County  Comrs.,  7  Ohio  C.  C.  237. 

View  is  to  enable  commissioners  tc 
better  understand  the  evidence.  I?i  re 
Block,  66  Misc.  488,  122  N.  Y.  Supp. 
321. 

63.  Martin  f.  Chicago  &  M.  Elec.  E. 
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Co.,  220  111.  97,  77  N.  E.  86;  Toledo, 
etc.  E.  Co.  V.  Dimlap,  47  Mich.  456, 
11    N.    W.    271. 

64.  HI. — West  Skokie  Drainage  Dist, 
V.  Dawson,  243  111.  175,  90  N.  E.  377. 
Kan.— Chicago,  K.  &  W.  E.  Co.  v.  Par- 
sons, 51  Kan.  408,  32  Pac.  1083.  Ohio. 
Israel  V.  Zanesville  &  O.  E.  Co.,  10 
Ohio  Dec.  219,  19  Wkly.  L.  Bui.  258. 

Evidence  must  not  be  disregarded 
and  the  verdict  allowed  to  rest  on  the 
view  alone.  111. — Chicago  &  S.  L.  E. 
Co.  V.  Mines,  221  111.  448,  77  N.  E. 
898.  Mich. — City  of  Grand  Eapids  v. 
Perkins,  78  Mich.  93,  43  N.  W.  1037. 
Mo.-— City  of  Kansas  City  v.  Hill,  80 
Mo.  523.  N.  Y. — In  re  Hamilton  Place, 
67  Misc.  191,  122  K  Y.  Supp.  660. 
Wis.— Seefeld  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  67  Wis.  96,   29  N.  W.  904. 

65.  Loomis  v.  Andrews,  49  Cal.  239; 
Lavelle  v.  Town  of  Julesburg,  49  Colo. 
290,  112  Pac.  774. 

66.  Fla.— State  v.  Baker,  20  Fla. 
616.  Mich.- Detroit,  L.  &  N.  E.  Co. 
V.  Probate  Judge,  63  Mich.  676,  30  N. 
W.  598.  Nev. — Byrnes  v.  Douglass,  23 
Nev.  83,  42  Pac.  798.  N.  Y.— Village 
of  Canandaigua  v.  Benedict,  8  App. 
Div.  475,  40  N.  Y.  Supp.  707,  75  N.  Y. 
St.  110.  Utah.— Peterson  v.  Bean,  22 
Utah  43,  61  Pac.  213. 

Entry,  temporarily,  before  condem- 
nation proceedings  may  be  allowed. 
Hall  V.  Pickering,  40  Me.  548. 

Eight  to  restrain  owner  from  build- 
ing on  the  land  before  commissioners 
were  appointed  was  denied  in  City  of 
New  York  v.  Mapes,  6  Johns.  Ch.  (N. 
Y.)   46. 
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land  into  court,*'^  or  upon  giving  security  for  the  payment  of  dam- 
ages.*'^    However,  this  privilege  may  be  denied.*'*' 

I.  Final  Order.  — 1.  Formalities  and  Effect.  —  The  judgment 
or  order'**  fixes  the  amount  of  compensation.'^^  It  does  not  pass  title'^^ 
but  merely  gives  the  condemnor  the  right  to  possession  upon  the  pay- 
ment of  the  sum  assessed  to  the  owner,"  or  upon  a  deposit  of  the 


67.  Ky, — Arnold  V.  Covington  &  C. 
Bridge  Co.,  1  Duv.  372;  Hamilton  v. 
Maysville,  etc.  R.  Co.,  27  Ky.  L.  Rep. 
251,  84  S.  W.  778.  N.  J.— National 
Docks,  etc.  R.  Co.  v.  United  New  Jer- 
sey, etc.  Co.,  52  N.  J.  Eq.  366,  28  Atl. 
673.  N.  Y.—hi  re  New  York,  W.  & 
B.  R.  Co.,  51  Misc.  333,  100  N.  Y.  Supp. 
388. 

Notice  of  order  for  deposit  and  tak- 
ing possession  must  be  given  to  the 
owner.  Ex  parte  Reynolds,  52  Ark.  330, 
12   S.   W.   570. 

68.'  Cal. — Coburn  V.  Brooks,  78  Cal. 
443,  21  Pac.  2.  Me. — Davis  i\  Russell, 
47  Me.  443.  N.  Y. — Niagara  Falls  & 
L.  R.  Co.  V.  Brundage,  7  App.  Div.  445, 
39  N.  Y.  Supp.  1048.  Pa.— Wadhams 
V.  Lackawanna  &  B.  R.  Co.,  42  Pa.  303. 

See  also  Crary  v.  Port  Arthur  C.  & 
D.  Co.  (Tex.  Civ.  App.),  45  S.  W.  842, 

69.  In  re  Bryan,  65  Cal.  375,  4  Pac. 
304;  People  v.  Collis,  20  App.  Div.  341, 
46  N.  Y.  Supp.  727. 

70.  Final  judgment  is  sometimes 
called  a  final  order  {In  re  Board  of 
Education,  19  Civ.  Proc.  420,  11  N.  Y. 
Supp.  780),  or  is  in  the  form  of  a 
confirmation  of  the  award  (Donnelly 
V.  Brooklyn,  121  N.  Y.  9,  24  N.  E.  17). 

Issues  must  first  be  disposed  of. 
Beaulieu  Vineyard  v.  Superior  Court, 
6  Cal.  App.  242,  91  Pac.  1015. 

Necessity  need  not  be  shown  in  the 
judgment.  Balch  v.  Essex  County 
Comrs.,  103   Mass.   106. 

71.  Jersey  City,  N.  &  W.  R.  Co.  v. 
Central  R.  Co.,  48  N.  J.  Eq.  379,  22 
Atl.  728;  In  re  Bensel,  135  N.  Y.  Supp. 
915. 

This  is  its  sole  function  in  certain, 
jurisdictions.  Atlantic  Coast  Line  R. 
Co.  V.  Seaboard  Air  Line  R.,  88  S.  C. 
464,  71  S.  E.  34. 

Approval  of  municipal  authorities  is 
essential  to  fix  the  liability.  Kelly  f. 
City  of  Waterbury,  83  Conn.  270,  76 
Atl.  467. 

Judgment  relates  back  to  commence- 
ment  of   suit   for   certain   i)urposes,   but 


not  to  the  passage  of  the  ordinance 
of  condemnation.  Ross  V.  Gates,  183 
Mo.  338,  81  S.  W.  1107. 

72.  Price  v.  Engelking,  58  111.  App. 
547. 

Liens  against  the  land  through  the 
owner's  title  may  be  acquired  until 
compensation  is  made.  In  re  Essex  Co. 
Park  Comrs.   (N.  J.  Ch.),  83  Atl.  462. 

73.  111. — Meeker  v.  City  of  Chicago, 
96  111.  App.  23.  Ind.— Lake  Erie  &  W, 
R.  Co.  V.  Kinsey,  87  Ind.  514.  la. 
Dimmick  v.  Council  Bluffs,  58  Iowa  637, 
12  N.  W.  710.  Ky. — Beckham  v.  Slay- 
den,  32  Ky.  L.  Rep.  944,  1348,  107 
S.  W.  324.  Mass, — In  re  Sunderland 
Bridge,  122  Mass.  459.  N.  Y.— State 
Water  Comrs.  v.  Curtis,  192  N.  Y.  319, 
85  N.  E.  148.  Vt. — Stacey  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  39. 

"If  the  report  is  confirmed,  the  court 
shall  enter  a  final  order  in  the  proceed- 
ing, directing  that  compensation  shall 
be  made  to  the  owners  of  the  property, 
pursuant  to  the  determination  of  the 
commissioners,  and  that  upon  payment 
of  such  compensation,  the  plaintiff  shall 
be  entitled  to  enter  into  the  possession 
of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified 
in  the  judgment."  New  York  Code 
Civ.  Proc,   §3371, 

Payment  cannot  be  compelled  be- 
cause of  the  doctrine  of  abandonment 
to  be  considered  infra.  New  Milford 
Water  Co.  V.  Watson,  75  Conn.  237, 
52  Atl.   947,   53  Atl.   57. 

Abandonment  of  property  by  owner 
gives  right  to  possession  to  condemnor 
before  payment,  under  statute.  Boulat 
V.  Municipality  No.  1,  5  La.  Ann.  363. 

Interest  on  verdict  may  be  included 
in  the  judgment.  Hollingsworth  v.  Des 
Moines,  etc.  R.  Co.,  63  Iowa  443,  19  N. 
W.  325. 

■Whether  Damages  to  residue  are  em- 
braced by  the  judgment  should  be 
stated.  City  of  Bloomington  v.  Mil- 
ler, 84  111.  621. 
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same  in  court^*  within  such  time  as  may  be  prescribed  by  statute." 

Only  such  land  as  is  described  in  the  petition  can  be  ordered  con- 
demned.'^" 

The  judgment  may  provide  for  the  withholding  of  damages  until 
certain  necessary  boundaries  have  been  ascertained." 

Formal  Requisites. —  Mere  informality  in  the  judgment  is  of  no 
consequence  " 

The  judgment  must  contain  a  description  of  the  land  to  be  con- 
demned.^" A  personaP"  or  unconditionaP^  judgment  against  the  con- 
demnor should  not  be  entered,  because  he  may  abandon  the  under- 


74.  San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  175,  81  Pac.  972; 
Harris  v.  Chicago,  162  111.  288,  44  N. 
E.  437. 

If  no  damages  are  awarded,  entry- 
may  take  place  upon  judgment  entry. 
Jeffries  v.  Maccown,  30  Ind.  226;  Mc- 
Crory  v    Griswold,  7  Iowa  248. 

If  part  has  been  paid  into  court, 
judgment  should  be  entered  for  the 
balance  only.  Ohio  Eiver  R.  Co,  v. 
Harnss,  24  W.  Va.  511.  Contra^  St. 
Louis,  etc.  E.  Co.  v.  Donovan,  149  Mo. 
93,  50  S.  W.  286. 

75.  Florida  Cent.  R.  Co.  v.  Bear, 
43  Fla.  319,  31  So.  287. 

The  time  for  appeal  must  also  expire. 
Waite  V.  Pt.  Reading  R.  Co.,  48  N.  J. 
Eq.  346,  22  Atl.  261;  Pomona  Branch 
E.  Co.  V.  Camden  &  A.  E.  Co.  (N.  J.), 
20  Atl.   350 

76.  111.— Chicago  &  K  W.  R.  Co.  v. 
Chicago,  132  111.  372,  23  N.  E.  1036. 
Mich.— Bay  City  Belt  Line  E.  Co.  v. 
Hitchcock,  90  Mich.  533,  51  N.  W.  808. 
N.  C— Bridgers  v.  Purcell,  23  N.  C. 
232.  Tex.— Lester  v.  Ft.  Worth  &  A. 
R.  Co.   (Tex.  Civ.  App.),  26  S.  W.  166. 

The  court  may  allow  only  part  of 
the  land  to  be  taken.  Baltimore  &  O. 
R  Co.  V.  Pittsburg,  W.  &  K.  R.  Co., 
17  W.  Va.  812. 

77.  Muire  v.  Falconer,  10  Gratt. 
(Va.)  12. 

Judgment  on  agreement  cannot  be 
entered  if  prejudicial  to  the  interests 
of  other  parties.  In  re  City  of  Seattle, 
49  Wash.  109,  94  Pac.  1075,  judgment 
modified,  49  Wash.  109,  95  Pac.  862. 

78.  Cal. — Madera  County  v.  Raymond 
Granite  Co.,  139  Cal.  128,  72  Pac.  915. 
Mo. — St.  Louis,  etc.  R.  Co.  v.  Donovan, 
149  Mo.  93,  50  S.  W.  286.  Tex.— Dun- 
man  V.  Nail  (Tex.  Civ.  App.),  87  S.  W. 
177. 


Two  judgments  may  be  entered;  on© 
on  the  verdict  and  one  appropriating 
the  land.  Port  Townsend  So.  R.  Co.  V. 
Barbare,  46  Wash.  275,  89  Pac.  710. 

79.  Ala. — Macon  v.  Owen,  3  Ala. 
116.  Colo. — Norris  f.  City  of  Pueblo, 
12  Colo.  App.  290,  55  Pac.  747.  Conn. 
New  York  &  N.  E.  R.  Co.  v.  New  York, 
etc.  R.  Co.,  52  Conn.  274.  Mo.— Fore 
i:  Hoke,  48  Mo.  App.  254.  Tex.— 
Adams  v.  San  Angelo  W.  Co.  (Tex. 
Civ.  App.),  25  S.  W.  165. 

Judgment  should  not  be  for  so  much 
property  as  petitioner  may  take.  Pos- 
tal Tel.-C.  Co.  V.  Louisville,  etc.  E.  Co., 
43  La.  Ann.  522,  9  So.  119. 

Names  of  Owners  need  not  be  given 
if  report  of  commissioners  be  referred 
to.  Thompson  r.  Chicago,  S.  F.  &  C. 
E.  Co.,  110  Mo.  147,  19  S.  W.  77. 

If  title  undisputed,  sum  may  be 
awarded  personally  to  the  owner. 
Convers  V.  Atchison,  T.  &  S.  F.  E.  Co., 
142  U.  S.  671,  12  Sup.  Ct.  351,  35  L. 
ed.  1153. 

Insuificient  description  in  judgment 
may  be  waived.  Chicago,  O.  &  P.  E. 
Co.  V.  Eausch,  245  HI.  477,  92  N.  E. 
300. 

Reference  to  description  in  verdict 
(Peoria  &  E.  I.  E.  Co.  v.  Mitchell,  74 
111.  394),  or  to  that  in  the  petition 
may  be  sufficient  (Helm  v.  City  of 
Grayville,   224  111.   274,   79   N.  E.   689). 

80.  Ore. — McCall  v.  Marion  County, 
43  Ore.  536,  75  Pac.  140,  rehearing 
denied,  43  Ore.  536,  73  Pac.  1030.  Va. 
Norfolk  &  O.  V.  E.  Co.  v.  Consol.  Tpk. 
Co.,  Ill  Va.  131,  68  S.  E.  346.  W.  Va. 
Chesapeake  &  0.  R.  Co.  v.  Bradford, 
6  W.  Va.  220. 

Contra  by  statute.  Curtis  v.  St.  Paul 
&  T.  F.  R.   Co.,  21   Minn.  497. 

81.  City  of  Bloomington  V.  Miller, 
84  111.  621. 
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taking.^"  However,  the  judgment  may  provide  for  payment  within  a 
reasonable  time**^  and  for  the  appropriation  of  the  property  upon 
payment.'** 

If  the  purpose  of  the  condemnation  be  limited^^  or  several  plans  of 
use  be  under  consideration,^"  such  matters  should  be  made  definite  in 
the  judgment.^^ 

Judgment  may  be  rendered  as  to  some  only  of  the  owners^^  or  as 
to  each  parcel  separately,^'*  and  it  may  provide  for  payment  only 
upon  the  release  of  liens  against  the  property.^** 

In  certain  jurisdictions,  it  is  essential  or  made  desirable  that  the 
judgment  be  recorded.**^ 

Setting  Aside  Judgment.— Judgments  in  condemnation  proceedings 
may  be  set  aside  as  in  ordinary  civil  actions.®^ 

2.  Enforcement  of  Judgment.  —  a.  In  General.  —  Aiter  a  final 
judgment  in  condemnation  proceedings,  it  is  recognized  that  to  a  cer- 


82.  Louisville,  etc.  E.  Co.  v.  Eyan, 
64  Miss.  399,  8  So.  173. 

Sum  Assessed. — Failure  to  mention 
the  sum  assessed  is  not  necessarily 
fatal  to  the  judgment.  Eeed  v.  Inhab. 
of  Acton,  117  Mass.  384. 

83.  Skagit  County  v.  M,cLean,  20 
Wash.  92,  54  Pac.   781. 

Error  to  provide  for  payment  into 
court  if  statute  calls  for  payment  to 
the  owner.  McCormick  v.  West  Chi- 
cago Park  Comrs.,  118  111.  655,  8  N. 
E.  818. 

84.  Evansville  &  C.  E.  Co.  v.  Miller, 
30  Ind.  209;  Oregon  E.  Co.  V.  Bridwell, 
11  Ore.  282,  3  Pac.  684. 

Judgment  need  not  provide  for  the 
execution  of  a  deed  to  the  land.  In- 
dianapolis &  St.  L.  E.  Co.  V.  Smythe, 
45  Ind.  322. 

85.  Ft.  Worth  Ice  Co.  v.  Chicago, 
etc.  E.  Co.,  11  Tex.  Civ.  App.  600,  33 
S.  W.   159. 

86.  Coalter  v.  Hunter,  4  Eand.  (Va.) 
58,  15  Am.  Dec.  726. 

87.  The  terms  of  an  agreement  re- 
stricting the  further  right  to  condemn 
may  be  inserted  in  the  judgment.  In  re 
Mercer  St.,  55  Wash,  lio,  104  Pac.  133. 

88.  In  re  Wilder,  90  App.  Uiv.  262, 
85  N.  Y.  Supp.  741. 

89.  Schenectady  E.  Co.  V.  Lyon,  99 
App.  Div.  619,  90  N.  Y.  Supp.  1113, 
affirming  44  Misc.  275,  89  N.  Y.  Supp. 
908. 

90.  Arnold  v.  Covington  &  C.  B.  Co., 
1  Duv.  (Ky.)  372;  Woolsey  v.  New 
York  El.  E.  Co.,  134  N.  Y.  323,  30  N. 

E.  387,  31  N.  E.  891. 


Condemnor  cannot  complain  because 
of  failure  to  make  provision  for  mort- 
gagees. Chicago,  etc.  E.  Co.  v.  Baker, 
102  Mo.  553,  15  S.  W.  64. 

Property  passes  free  from  liens  to 
the  condemnor.  The  liens  are  trans- 
ferred to  the  award.  Carpenter  v.  City 
of  New  York,  44  App.  Div.  239,  60  N. 
Y.  Supp.  633,  reversing  27  Misc.  272, 
58  N.  Y.  Supp.  421. 

91.  U.  S.— United  States  v.  Mer- 
riam,  161  Fed.  303,  88  C.  C.  A.  349. 
111.— St.  Louis  &  C.  E.  Co.  V.  Postal 
Tel.  Co.,  173  111.  508,  51  N.  E.  382. 
N.  Y. — Morgan  v.  New  York  &  M.  E. 
Co.,  130  N.  Y.  692,  29  N.  E.  y90,  af- 
■firming  55  Hun  606,  7  N.  Y.  Supp.  731. 
Tex.— Parker  v.  Ft.  Worth  &  D.  C.  E. 
Co.,  84  Tex.  333,  19  S.  W.  518. 

When  payments  have  been  made,  a 
final  order  describing  the  property  and 
the  purposes  of  condemnation  shall  be 
filed  in  the  recorder's  office.  Cal.  Cod© 
Civ.  Proc,   §1253. 

Abstract  of  title  required  by  statute 
to  be  furnished  by  owner  is  not  neces- 
sary in  the  case  of  a  merely  equitable 
owner.  KluencleT  it  Milwaukee,  57 
Wis.  636,  15  N.  W.  805. 

92.  Cella  v.  Chicago,  etc.  E.  Co.,  217 
111.  326,  75  N.  E.  373;  Cetzendaner  v. 
Trinity  &  B.  V.  E.  Co.  (Tex.  Civ.  App.), 
126  S.  W.  328. 

See  the  title  "Judgment." 

A  motion  to  set  aside  and  annul  a 
judgment  of  condemnation  because  of 
a  change  of  route  was  denied  in  Eureka 
&  T.  E.  Co.  V.  McGrath,  74  Cal.  49, 
15  Pac.  360. 
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tain  extent  at  least,  the  owner  has  a  vested  right  to  the  damages 
awarded."^ 

In  addition  to  the  reniedies  to  be  noted  in  the  sections  follo^^^ns, 
the  owner  may  retake  possession  of  the  property  if  payment  for  the 
same  be  not  made,^*  or  the  court  may  restrain  the  condemnor's  use  of 
the  -property."^ 

The  owner  may  also  enforce  his  rights  by  mandamus  to  compel 
payment'"'  or  by  supplementary  proceedings,"  or  by  warrant  of  dis- 
tress.^* Wlien  a  bond  has  been  required,  an  action  on  the  bond  is 
proper."^ 

b.  Execution.  —  Many  authorities  allow  execution  to  issue  to  en- 
force a  judgment  in  condemnation  proceedings^  even  against  municipal 
corporations'-  and  even  where  the  condemnor  has  not  yet  taken  i)os- 
session  of  the  land,^  though  the  right  is  denied  in  many  jurisdictions.* 
One  reason  given  for  denying  the  right  being  that  the  condemnor  may 
abandon  the  proceeding  even  after  judgment,^  though  it  Jias  been  held 


93.  Furbish,  r.  County  Comrs.,  93 
Me.  117,  44  Atl.  364. 

94.  Colton  V.  Eossi,  9  Cal.  595. 

95.  Gilman  r.  Sheboygan  &  F.  D.  E. 
Co.,   40  Wis.   653. 

96.  Mandamus  is  discussed  in  sub- 
sequent section. 

97.  Southern  Chicago  City  E.  Co.  v. 
City  of  Chicago,  196  111.  490,  63  N.  E. 
1046. 

98.  Furbish  v.  County  Comrs.,  93 
Me.  117,  44  Atl.  364. 

Distress  against  municipal  corpora- 
tion held  improper  in  Euss.ell  Mills  v. 
Plymouth  County  Comrs.,  16  Gray 
(Mass.)   347. 

99.  Scott  V.  Central  Valley  E.  Co., 
33  Pa.  Super.  574.  See  also  San  Luis 
Obispo  County  v.  Simas,  1  Cal.  App. 
175,  81  Pac.  972. 

Writ  of  possession  may  be  issued. 
Colber  v.  Union  E.  Co.,  113  Teun.  96, 
83   S.  W.   155. 

1.  Cal. — Lincoln  Northern  E.  Co.  v. 
Wiswell,  8  Cal.  App.  578,  97  Pac.  536. 
Mo.— State  v.  Withrow,  24  S.  W.  638; 
Cory  V.  Chicago,  B.  &  K.  C.  E.  Co., 
100  Mo.  282,  13  S.  W.  346.  Neb.— 
Drath  1}.  Burlington  &  M.  E.  Co.,  lo 
Neb.  367,  18  N.  W.  717.  N.  Y. 
In  re  Ehinebeck  &  C.  E.  Co.,  67  N.  Y. 
242,  affirming  8  Hun  34.  Pa. — North 
Branch  Canal  Co.  v.  Hireen,  44  Pa.  418. 

See  Big  Lost  Eiver  Irr.  Co.  v.  Da- 
vidson,  21   Idaho   160,   121   Pac.   88. 

"Upon  the  entry  of  the  final  order, 
the  same  shall  be  attached  to  the  judg- 
ment-roll in  the  proceeding,  and  the 
amount   directed  to  be  paid,   either  as 
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compensation  to  the  owners,  or  for  the 
costs  or  expenses  of  the  proceeding, 
shall  be  docketed  as  a  judgment  against 
the  person  who  is  directed  to  pay  the 
same,  and  it  shall  have  all  the  force 
and  effect  of  a  money  judgment  in  an 
action  in  the  supreme  court,  and  col- 
lection thereof  may  be  enforced  by  ex- 
ecution and  by  the  same  proceedings 
as  judgments  for  the  recovery  of  money 
in  the  supreme  court  may  be  enforced 
under  the  provisions  of  this  act.''  New 
York  Code  Civ.  Proc,  §3373. 

2.  7?i  re  Kensington  &  O.  T.  Co.,  97 
Pa.  260,  reversing  12  Phila.  611,  35  Leg. 
Int.  152;  City  of  Laredo  v.  Benavides 
(Tex.  Civ.  App.),  25  S.  W.  482. 

Taxable  property  of  city  condemnor 
is  a  fund  to  which  owner  may  resort 
for  payment,  under  statute.  Haubner 
V.  City  of  Milwaukee,  124  Wis.  153,  101 
N.  W.  930,  rehearing  denied,  124  Wis. 
153,  10'2  N.  W.  578. 

3.  Neal  V.  Pittsburg  &  C.  E.  Co., 
31  Pa.  19. 

4.  Ala.— Mobile  &  O.  E.  Co.  v.  Hes- 
ter, 122  Ala.  249,  25  So.  220.  111.— 
Springfield  &  I.  S.  E.  E.  Co.  v.  Turner, 
68  111.  187.  Kan. — Kansas  City,  etc. 
E.  Co.  r.  Kennedy,  49  Kan.  19,  30  Pac. 
126.  Mass. — Com.  v.  Bluehill  Tp.  Corp., 
5  Mass.  420.  Mich.— Derby  v.  Gage, 
60  Mich.  1,  26  N.  W.  820. 

Execution  is  proper  if  the  land  be 
already  taken.  Peoria  &  E.  I.  E.  Co. 
V.  Mitchell,  74  111.  394. 

5.  Dolores  No.  2.  L.  &  C.  Co.  v.  Hart- 
man,  17  Colo.  138,  29  Pac.  378;  Potter 
i:  Pittsburg  S.  E.  Co.  (Pa.),  2  Atl.  75. 
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that  execution  may  be  issued  after  the  time  for  abandonment  has  ex- 
pired.^ 

c.  Action  on  Judgment.  —  It  is  generally  recognized  that  an  action 
may  be  brought  on  the  judgment  or  award  to  recover  the  owner's 
compensation/  Debt  is  a  proper  form  of  action  for  this  purpose.^ 
That  the  condemnor  has  abandoned  the  undertaking  may  be  alleged 
as  a  matter  of  defense.''  That  the  land  has  not  yet  been  entered  is  not 
a  defense."  Vacating  a  portion  of  the  land  appropriated  is  not  a 
defense,  for  the  reason  that  damages  cannot  be  apportioned  in  the 
action.^^ 

The  action  may  be  barred  by  the  statute  of  limitations  as  in  ordinary 
actions.^- 

d.  Lien  and  Enforcement  Thereof.  —  The  owner  of  property  con- 
demned acquires  a  lien  against  the  property  of  the  condemnor/^  and 
particularly  upon  the  property  acquired  from  the  owner."  This  right 
is  in  the  nature  of  a  vendor's  lien.^^ 


6.  Bellingham  Bay  &  B.  C.  Co.  v. 
Strand,  14  Wash.  144,  44  Pac.  140,  46 
Pac.  238. 

7.  U.  S. — McKeoin  v.  ISTorthern  Pac. 
E.  Co.,  45  Fed.  464.  Ind.— Clear  Creek 
Tp.  V.  Eittger,  12  Ind.  App.  355,  39  N. 
E.  1052.  Me. — Kimball  r.  Eockland,  71 
Me.  137.  Mass. — City  of  Boston  v. 
Eobbins,  126  Mass.  384.  Minn. — Coles 
V.  Stillwater,  64  Minn.  105,  66  K  W. 
138.  Neb. — Brown  v.  Chicago,  etc.  E. 
Co.,  64  Neb.  62,  89  N.  W.  405.  N.  H. 
Pillsbury  v.  Springfield,  16  N.  H.  565. 
N.  J. — Mayor,  etc.  of  Jersey  City  v. 
Gardner,  33  K  J.  Eq.  622.  N.  Y.— Lent 
V.  New  York  &  M.  E.  Co.,  130  N.  Y. 
504,  29  N.  E.  988,  reversing  55  Hun  180, 
7  N.  Y.  Supp.  729.  Ohio.— City  of 
Toledo  V.  Groll,  2  Ohio  C.  C.  199,  23 
W.  L.  Bui.  220.  E.  I. — Fisher  v.  War- 
wick E.  Co.,  12  E.  I.  287. 

Mortgagee  may  bring  the  action. 
Engelhardt  v.  Brooklyn,  3  Misc.  30,  21 
N.  Y.  Supp.  777. 

No  defense  on  the  part  of  a  munici- 
pal corporation  is  allowed  on  the 
ground  that  the  city  has  not  been  able 
to  collect  the  amount  assessed.  Ganson 
f.  Buffalo,  2  Abb.  Dec.  (N.  Y.)  236; 
Sage  V.  Brooklyn,  8  Abb.  N.  C.  (N.  Y.) 
279. 

Taking  ultra  vires  because  owner's 
consent  was  not  obtained  is  no  defense., 
Cahill  V.  Dist.  of  Columbia,  3  MacAr- 
thur  (D.  C.)  419. 

8.  Me. — Woodman  v.  Somerset  Co., 
25  Me.  300.  Mass. — liigolow  v.  Cam 
bridge,  7  Mass.  202.  N.  H.— Smart  v. 
Portsmouth  &  C.  R.  E.,  20  N.  H.  233. 
Pa. — City  of  Philadelphia  V.  Dyer,  41 
Pa.  463. 


9.  Dalev  v.  St.  Paul,  7  Minn.  390. 
But  see  Clough  v.  Unity,  18   N.  H.   75. 

10.  Mass.— Shaw  v.  Charlestown,  3 
Allen  538.  N.  Y.— Buell  v.  Trustees 
of  Lockport,  11  Barb.  602.  Pa.— City 
of  Philadelphia  v.  Dyer,  41  Pa.  463. 

Contra,  Dimmick  v.  Council  Bluffs, 
etc.  E.  Co.,  58  Iowa  637,  12  N.  W.  710. 

11.  Eeid  t\  Wall  Tp.,  34  N.  J.  L. 
275. 

12.  Blair  v.  St.  Louis,  H.  &  K.  E. 
Co.,  24  Fed.  539;  New  York,  etc.  E. 
Co.  v.  Hammond,  132  Ind.  475,  32  N. 
E.   83. 

In  Fawcett  v.  City  of  New  York, 
112  App.  Div.  155,  98  N.  Y.  Supp.  286, 
an  award  was  held  to  be  personal  prop- 
erty and  not  subject  to  the  statute  of 
limitations  as  to  liens  against  real 
estate. 

13.  Me. — Pierce  v.  Knapp,  34  Me. 
402.  Mo. — Provolt  f.  Chicago,  etc.  E. 
Co.,  69  Mo.  633.  N.  J.— Frelinghuvsen 
r.  Cent.  E.  Co.,  28  N.  J.  Eq.  388.  N.  Y. 
Fisher  v.  New  York,  67  N.  Y.  73;  Van 
Loan  v.  City  of  New  York,  105  App. 
Div.  572,  94  N.  Y.  Supp.  221,  affirming 
45  Misc.  482,  92  N.  Y.  Supp.  734.  Pa. 
West  Pennsylvania  E.  Co.  v.  Johnston, 
59  Pa.  290.  Vt. — Bridgman  f.  St. 
Johnsburv  &  L.  C.  E.  Co.,  58  Vt.  198, 
2  Atl.  467.  Wis.— State  v.  Mills,  29 
Wis.  322. 

14.  Coburn  V.  Sands,  150  Ind.  141, 
48  N.  E.  786. 

15.  Coe  V.  New  Jersey  M.  E.  Co., 
31  N.  J.  Eq.  105. 

Such   lien    is   superior   to    the    claims 
of  general  creditors.     Crosby  v.  Morris- 
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3.  Payment  of  Money  into  Court.  —  In  many  jurisdictions  pro- 
vision is  made  for  tlic  deposit  in  court  of  money  to  cover  damages.^*" 
Such  money  belongs  to  the  owner.^^  The  refusal  of  the  owner  to  ac- 
cept the  money  does  not  detract  from  the. condemnor's  right  to  the 
property.^^ 

J.  Review.  —  1.  Appeal  and  Error.  —  a.  Generally  as  to  Right. 
The  right  of  appeal  in  condemnation  proceedings  is  not  a  constitutional 
right  ])ut  is  purely  statutory/"  and  may  be  granted  or  denied  on  such 
conditions  as  the  legislature  may  see  fit  to  impose.-''  This  right  is 
however  generally  recognized.^^     But  by  reason  of  the    failure    of 


town,,  etc.  E.  Co.  (Tenn.  Ch.  App.), 
42  S.  W.  507. 

However,  the  lien  may  be  waived  by 
the  acceptance  of  a  bond  (Appeal  of 
Hoffman,  118  Pa.  512,  12  Atl.  57),  or 
by  allowing  the  condemnor  to  occupy 
the  property  (Knapp  v.  McAuley,  39 
Vt.  275;  Southern  E.  Co.  V.  Gregg,  101 
Va.  308,  43  S.  E.  570). 

If  consent  be  obtained  under  ar- 
rangement for  future  adjustment  there 
is  no  waiver  of  the  lien.  Kittell  V. 
Missisquoi  E.  Co.,  56  Vt.  96. 

16.  Cal. — Madera  County  V.  Eay- 
mond  Granite  Co.,  139  Cal.  128,  72  Pac. 
915;  Code  Civ.  Proc,  §1252.  Ind.— 
Consumers'  Gas  Trust  Co.  V.  Harless, 
131  Ind.  446,  29  N.  E.  1062,  15  L.  E. 
A.  505.  Mo. — St.  Louis,  etc.  E.  Co.  v. 
Aubuchon,  199  Mo.  352,  97  S.  W.  867. 
N.  Y. — People  v.  New  York  Cent.  & 
H.  E.  E.  Co.,  60  N.  Y.  116,  affirming 
2  Hun  482,  5  Thomp.  &  C.  84.  Ohio. 
AVagner  v.  Eailway  Co.,  38  Ohio  St.  32. 
Tex. — Scaling  v.  Denny  (Tex.  Civ. 
App.),  125  S.  W.  351.  Wis.— Jeffery 
V.  Chicago,  etc.  E.  Co.,  138  Wis.  1,  119 
N.  W.  879. 

Deposit  to  the  credit  of  or  payable 
to  order  of  owner  pursuant  to  direc- 
tion of  court.  N.  Y.  Code  Civ.  Proc, 
§3371. 

Tender  of  full  value  before  suit  is 
necessary  to  avoid  payment  of  costs, 
under  statute.  City  of  Shreveport  V. 
Noel,  114  La.  187,  38  So.  137. 

See  generally  the  title  "Deposit  in 
Court. ' ' 

17.  State  ex  rel.  Evens,  etc.  Co,  v. 
Lubke,  15  Mo.  App.  152. 

No  notice  of  owner's  application  to 
have  the  money  paid  to  him  need  be 
given.  Ex  parte  Van  Vorst,  2  N.  J. 
Eq.  292. 

Owner  is  entitled  to  such  money  on 
abandoning  all  defenses  except  ques- 
tion of  amount  of  damages,  under  Eev. 
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St.,  par.  1778.    Fisher  v.  District  Court, 
4  Ariz.  254,  36  Pac.  176. 

18.  Montgomery  &  W.  P.  E.  Co.  V. 
Walton,  14  Ala.  207;  Long  Island  E. 
Co.  V.  Jones,  151  App.  Div.  407,  135 
N.  Y.  Supp.  954. 

Repayment  may  be  ordered,  on  mo- 
tion to  quash,  when  the  condemnor 
fails  to  acquire  title.  Stanford  v. 
Worn,  27  Cal.  171. 

19.  Ind. — Westport  Stone  Co.  v. 
Thomas,  170  Ind.  91,  83  N.  E.  617. 
Me. — Hayford  v.  Municipal  Officers,  103 
Me.  434,  69  Atl.  688.  Mich.— Kun- 
dinger  v.  Saginaw,  59  Mich.  355,  26 
N.  W.  634.  Minn.— Conter  v.  St.  Paul 
&  S.  C.  E.  Co.,  24  Minn.  313.  N.  Y. 
In  re  Board  of  Water  Comrs.,  132  App. 
Div.  75,  116  N.  Y.  Supp.  495,  order 
afirmed,  196  N.  Y.  502,  88  N.  E.  1102. 
Ore. — City  of  Portland  v.  Gaston,  38 
Ore.  533,  63  Pac.  1051.  Wis.— State  v. 
Oshkosh,  84  Wis.  54S_,  54  N.  W.  1095. 
Wyo. — Edwards  v.  City  of  Cheyenne, 
114  Pac.  677. 

20.  Central  Branch,  etc.  E.  Co.  v. 
Atchison,  etc.  E.  Co.,  28  Kan.  453; 
Huntington  Co.  v.  Kauffman,  126  Pa. 
305,  17  Atl.  595,  24  W    N.  C.  97. 

21.  Ala.— Louisville  &  N.  E.  Co.  V. 
People's  St.  E.  &  L  Co.,  101  Ala.  331, 
13  So.  308.  Conn.— New  Milford  Water 
Co.  V.  Watson,  75  Conn.  237,  52  Atl. 
947,  53'  Atl.  '57.  111.— Metropolitan 
West  Side  El.  E.  Co.  v.  Siegel,  161  III. 
638,  44  N.  E.  276.  Ind.— Hamilton  v. 
Ft.  Wayne,  73  Ind.  1  la.— Simons  f. 
Mason  City,  etc.  E.  Co.,  128  Iowa  139, 
103  N.  W.  129.  Kan.— Board  of  Comrs. 
V.  Burkhalter,  75  Kan.  321,  89  Pac. 
655.  Me. — Hurley  v.  South  Thomaston, 
101  Me.  538,  64  Atl.  1050.  Md.— Chap- 
pell  v.  Edmondson  Ave.,  etc.  E.  Co., 
S3  Md.  512,  35  Atl.  19.  Mass.— Fay 
V.  Upton,  153  Mass.  6,  26  N.  E.  997. 
Mich. — Stapleton  v.  Macomb  Circuit 
Judge,  151  Mich.  210,  114  N.  W.  1029. 
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statutory  authority  an  appeal  to  the  highest  state  courts  is  frequently 
denied.^^ 
As  a  rule,  an  appeal  can  be  taken  solely  from  a  final  judgment.-^ 


Minn.— Witt  v.  St.  Paul,  etc.  E.  Co., 
35  Minn.  404,  29  N.  W.  161.  Miss. 
Vinegar  Bend  Lumber  Co.  V.  Oak  Grove 
&  G.  R.  Co.,  89  Miss.  84,  117,  43  So. 
292,  299,  Mo.— State  v.  Fort,  180  Mo. 
97,  79  S.  W.  167.  N.  H.— Page  v. 
Keene,  49  N.  H.  535.  N.  Y.—ln  re 
Comr.  of  Public  Works,  185  N.  Y.  391, 
78  N.  E.  146.  Ohio.— Bowersox  v. 
Seneca  County,  20  Ohio  St.  496.  Ore. 
Hammer  v.  Polk  Co.,  15  Ore.  578,  16 
Pac.  420.  Pa. — Lamoreux  v.  Liuzerne 
Co.,  110  Pa.  195,  9  Atl.  274.  S.  C. 
Ex  parte  Davis,  83  S.  C.  259,  65  S.  E. 
234.  Tex. — Miller  v.  Wilbarger  Co. 
(Tex.  Civ.  App.),  26  S.  W.  Z45.  Vt. 
Goodsell  V.  Eutland  Canadian  R.  Co., 
74  Vt.  20'6,  52  Atl.  437.  Va.-Clies- 
apeake  &  O.  C.  Co.  v.  Hoye,  2  Gratt. 
511.  Wash.— Oregon  R.  &  Nav.  Co.  v. 
McCormick,  46  Wash.  45,  89  Pac.  186. 
Injunction  cannot  be  resorted  to  when 
appeal  is  provided.  Midleton  v.  Pre- 
sidio County  (Tex.  Civ.  App.),  129  S. 
W.  637;  Powell  v.  Carson  County  (Tex. 
Civ.  App.),  131  S.  W.  235. 

22.  New  York  Min.  Co.  v.  Midland 
Min.  Co.,  99  Md.  506,  58  Atl.  217; 
Bridge  Co.  v.  Pike,  72  Vt.  7,  47  Atl. 
108.  See  also  U.  S.  Gypsum  Co.  v. 
Perkins,  150  Mich.  668,  114  N.  W.  666, 
14  Detroit  Leg.  N.  818. 

23.  U.  S.— Postal  Tel.  Cable  Co.  v. 
Southern  R.  Co.,  90i  Ped.  211.  Cal. 
Sacramento,  P.  &  N.  R.  Co.  v.  Harlan, 
24  Cal.  334.  Colo.— Burlington  &  C.  R. 
Co.  V.  Colorado  Eastern  R.  Co.,  45  Colo. 
222,  100  Pac.  607;  Denver  &  N.  0.  R. 
Co.  V.  Jackson,  6  Colo.  340.  Conn. 
New  Milford  Water  Co.  v.  Watson,  75 
Conn.  237,  52  Atl.  947,  53  Atl.  57. 
Ind. — Westport  Stone  Co.  v.  Thomas,  170 
Ind.  91,  83  N.  E.  617.  Mo.— St.  Louis, 
etc.  R.  Co.  V.  Clark,  119  Mo.  357,  24 
S.  W.  157.  N.  Y.— Village  of  St.  Johns- 
ville  V.  Smith,  61  App.  Div.  380,  70 
N.  Y.  Supp.  880.  N.  C— Norfolk  &  S. 
R.  Co.  V.  Warren,  92  N.  C.  620.  Ohio. 
Steubenville  &  J.  R.  Co.  v.  Patrick,  7 
Ohio  St.  170.  Pa.— Appeal  of  Pennsyl- 
vania Steel  Co.,  161  Pa.  571,  29  Atl. 
294.  Wash.— City  of  Tacoma  v.  Nis- 
quaily  Power  Co.,  54  Wash.  292,  103 
I'ac.  49;  Olympia  Liglit  &  Power  Co. 
V.   Turnwater  Power  &   Water   Co.,  55 


Wash.  392,  700,  104  Pac.  778,  1135. 
See  In  re  Town  of  Guilford,  85  App. 
Div.  207,  83  N.  Y.  Supp.  312. 

See  generally  the  title  "Appeals." 

Not  from  an  interlocutory  judgment. 
Pack  V.  Chesapeake  &  O.  R.  Co.,  5  W. 
Va.  118. 

An  appeal  is  improper  on  a  judgment 
on  a  plea  of  abatement  (Morey  v.  Whit- 
tenton  Mills,  8  Cush.  [Mass.)]  374);  or 
on  order  overruling  demurrer  (Parker 
V.  Superior  Court,  25  Wash.  544,  66 
Pac.  154) ;  or,  on  overruling  of  pre- 
liminary objections  (United  States 
Gypsum  Co.  v.  Perkins,  150  Mich.  668, 
114  N.  W.  666.  Contra  Tennessee,  etc. 
R.  Co.  V.  Birmingham  S.  Ry.  Co.,  128 
Ala.  526,  29  So.  455) ;  or,  on  dismissal 
of  petition  (Chicago  Term.  Transfer 
Co.  V.  Prencil,  236  111.  491,  86  N.  E. 
117;  Village  of  Canandaigua  v.  Ben- 
edict, 13  App.  Div.  600,  43  N.  Y.  Supp. 
630.  Contra,  Warren  v.  First  Div.  St. 
P.  &  P.  R.  Co.,  18  Minn,  384;  City  of 
Puyallup  V.  Lacey,  43  Wash.  110,  86 
Pac.  215;)  or,  from  order  approving 
bond  for  damages  (Twelfth  !5t.  Co.  v. 
Philadelphia  &  R.  T.  R,  Co,,  142  Pa. 
580,  21  Atl.  902,  989,  28  W.  N.  C.  Ill); 
or,  on  adjudication  that  use  is  public 
(North  Coast  R.  Co.  v.  Gentry  [Wash.], 
107  Pac.  1059).  This  latter  question 
may,  however,  be  reviewed  on  appeal. 
Pittsburg,  W.  &  K.  R.  Co.  V.  Benwood 
Iron  W'orks,  31  W.  Va.  710,  8  S.  E. 
453,  2  L.  R.  A.  680. 

An  appeal  is  improper  on  an  adjudica- 
tion that  the  use  is  public  and  neces- 
sary (State  V.  Superior  Court  of  Walla 
Walla  County,  43  Wash.  91,  80  Pac. 
205) ;  or,  on  the  question  of  necessity 
alone  (Dolfield  v.  Western  Md.  R.  Co., 
107  Md.  584,  09  Atl.  582;  New  York 
Min.  Co.  V.  Midland  Min.  Co.,  99  Md. 
506,  58  Atl.  217). 

An  appeal  is  also  improper  on  the 
court 's  refusal  to  appoint  appraisers 
(Westport  Stone  Co.  v.  Thomas,  170 
Ind.  91,  83  N.  E.  617;  Noblesville,  etc. 
Co.  V.  Evans,  163  Ind.  700,  72  N.  E. 
126),  or  on  the  granting  of  an  order 
for  a  new  trial  (McNamara  v.  Min- 
neapolis Cent.  R.  Co.,  12  Minn.  388), 
or  on  the  appointment  of  new  com- 
missioners   (St.   Joseph   T.    R.    Co.     v. 
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In  the  absence  of  statute,  appeals  in  condemnation  proceedings  are 
governed  by  the  rules  applicable    to    appeals    in    actions    at    law.^* 

Writ  of  Error.  —  In  certain  jurisdictions,  review  on  writ  of  error  in 
condemnation  proceedings  is  recognized,-^^  at  least  in  cases  wherein  a 


Hannibal  &  St.  J.  E.  Co.,  94  Mo.  535, 
6  S.  W.  691;  In  re  New  York  &  H.  E. 
Co.,  98  N.  Y.  12;  In  re  New  York  &  O. 
M.  E.  Co.,  40  How.  Pr.  [N.  Y.]  335),  or 
from  order  of  possession  (De  Hansen  v. 
District  Court,  11  Ariz.  379,  94  Pac. 
1125),  or  by  statute  in  some  cases  after 
a  second  appraisal  {In  re  Southern  Bou- 
levard E.  Co.,  141  N.  Y.  532,  36  N.  E. 
600,  143  N.  Y.  253,  38  N.  E.  276).  On 
tbe  other  hand,  an  appeal  has  been 
held  proper  upon  the  court's  refusal  to 
receive  evidence  on  the  preliminary 
hearing'  (Coeur  D'Alene  Min.  Co.  v. 
Woods,  15  Idaho  26,  96  Pac.  210);  from 
order  appointing  commissioners.  Ind. 
Sexauer  v.  Star  Mill  Co.,  173  Ind.  342, 
90  N.  E.  474.  Minn.—/?!,  re  Minneapolis 
E.  Co.,  38  Minn.  157,  36  N.  W.  105. 
N.  C— Minor  v.  Harris,  61  N.  C.  322. 
Wis. — State  v.  Oshkosh,  etc.  E.  Co.,  100 
Wis.  538,  77  N.  W.  193.  Contra,  Ind. 
Freshour  v.  Logansport  &  P.  G.  T.  Co., 
104  Ind.  463,  4  N.  E.  157.  Minn.— For- 
est Cem.  Assn.  ■?>.  Constans,  70  Minn, 
436,  73  N.  W.  153.  Mc— St.  Joseph 
Term.  E.  Co.  t>.  Hannibal,  etc.  E.  Co., 
94  Mo.  535,  6  S.  W.  691.  N.  Y.— Erie 
E.  Co.  V.  Steward,  59  App.  Div.  187, 
69  N.  Y.  Supp.  57.  N.  C— Holly  Shel- 
ter E.  Co.  V.  Newton,  133  N.  C.  132, 
136,  45  S.  E.  549,  98  Am.  St.  Eep.  701. 
Pa. — Com.  V.  Stephens,  9  Pa.  Super.  218. 
Va.— Eichmond,  F.  &  P.  E.  Co.  V.  John- 
son, 99  Va.  282,  38  S.  E.  195. 
W.  Va.  — White  Oak  E.  Co.  v. 
Gordon,  61  W.  Va.  519,  56  S.  E.  837; 
Wheeling,  B.  &  T.  E.  Co.  v.  Wheeling, 
S.  &  I.  Co.,  41  W.  Va.  747,  24  S.  _E. 
651);  from  an  order  denying  motion 
to  confirm  commissioners'  report  (Man- 
hattan E.  Co.  V.  Stuyvesant,  126  App. 
Div.  848,  111  N.  Y.  Supp.  222),  or  from 
order  setting  aside  award  of  commis- 
sioners (Manhattan  E.  Co.  V.  O 'Sul- 
livan, 6  App.  Div.  571,  40  N.  Y.  Supp. 
326;  In  re  New  York,  W.  S.  &  B.  E. 
Co.,  33  Hun  [N.  Y.]  231),  or  from  or- 
der denying  a  motion  for  a  new  trial 
(Minneapolis  Val.  E.  Co.  v.  Doran,  15 
Minn.    230). 

An  appeal  is  proper  from  order  con- 
firming  commissioners'  report.  Cal. 
People  V.  Pfeiffer,  59  Cal.  89.    la.— Dea- 
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ton  v.  Polk  County,  9  Iowa  594.  Mo. 
St.  Louis  &  S.  F.  E.  Co.  r.  Evans,  H. 
&  B.  Co.,  85  Mo.  307.  N.  Y.—In  re 
Board  of  St.  O.  &  I.,  Ill  N.  Y.  581,  19 
N,  E.  283.  Pa. — In  re  Lake  Erie,  etc. 
E.,  188  Pa.  509,  41  Atl.  648.  Contra, 
Wilmington  &  S.  E.  Co.  v.  Condon,  8 
Gill  &  J.  (Md.)  443;  Ealeigh  &  G.  E. 
Co.  V.  Jones,  23  N.  C.  24. 

An  appeal  has  been  held  improper  on 
an  order  denying  a  motion  to  set  aside 
commissioners'  report  (Fletcher  v.  Chi- 
cago, etc.  E.  Co.,  67  Minn.  339,  69  N. 
W.  1085;  Pack  v.  Chesapeake  &  O.  E. 
Co.,  5  W.  Va.  118);  or,  on  the  setting 
aside  of  the  commissioners'  report 
(Wilmington  &  S.  E.  Co.  v.  Condone,  8 
Gill  &  J.  [Md.]  443,  or  upon  a  motion 
toi  vacate  the  order  of  confirmation 
(District  of  Columbia  1>.  Moore,  5  App. 
Cas.    [D.  C]   497). 

In  In  re  Metropolitan  El.  E.  Co.,  67 
Hun  652,  22  N.  Y.  Supp.  298,  it  is  held 
that  the  appeal  should  be  from  the 
award  of  commissioners  and  not  from 
the   order   confirming  the  award. 

24.  McCall  V.  Marian  Co.,  43  Ore. 
536,  73  Pac.  1030,  rehearing  denied  in 
43  Ore.  536,  75  Pac.  140. 

That  it  resembles  chancery  practice, 
see  Appeal  of  Hibberd,  2  Pa.  Dist.  28. 

Questions  of  necessity  (Wyman  v. 
Essex  Co.  Comrs.,  157  Mass.  55,  31 
N.  E.  715);  and  power  to  condemn 
has  been  held  not  reviewable  (New 
York  Min.  Co.  v.  Midland  Min.  Co.,  99 
Md.  506,  58  Atl.  217). 

General  statutes  as  to  appeals  are  in- 
applicable. West.  Amer.  Co.  v.  St. 
Ann    Co.,    22    Wash.    158,    60    Pac.    158. 

But  in  California  the  general  pro- 
visions apply  except  when  inconsistent 
with  special  provisions.  Code  Civ.  Proc, 
§1257. 

25.  U.  S.— Baltimore  &  P.  E.  Co.  v. 
Trustees  of  Sixth  Presb.  Church,  19 
Wall.  62,  22  L.  ed.  97;  Murhard  Estate 
Co.  V.  Portland  &  Seattle  Ey.  Co.,  163 
Fed.  194,  90  C.  C.  A.  64.  lU.— Village 
of  Hyde  Park  v.  Dunham,  85  111.  569. 
See  also  Fitzpatrick  v.  Joliet,  87  111.  58. 
Miss. — New  Orleans,  J.  &  G.  N.  E.  Co. 
r.  Hemphill,  35  Miss.  17.  Mo. — Perkins 
V.  St.  Louis,  etc.  E.  Co.,  143  Mo.  513, 
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final  judgment  has  been  entered,^''  though  in  otlier  jurisdictions  writs 
of  error  are  not  recognized, ^^ 

b.  Waiver  of  Eight  of  Appeal.  —  It  has  been  held  that  the  owner 
of  property  does  not  waive  his  right  of  appeal  in  condemnation  pro- 
ceedings by  accepting  the  sum  awarded  him  by  the  lower  court,^^ 
particularly  when  the  owner  has  given  bond  on  receiving  the  sum  in 
question.^^    But  there  is  authority  to  the  contrary.^" 

On  the  other  hand,  it  is  held  that  the  condemnor  does  not  waive  his 
right  of  appeal  by  taking  possessions^  or  by  making  a  deposit  in  court 
of  the  sum  awarded  ;S-  though  the  contrary  is  also  affirmed."^ 

c.  Parties.  —  It  is  recognized  that  the  condemnor^*  and  his  suc- 
cessor,'^^ as  well  as  the  owner,  may  appeal.^** 

It  is  essential  that  one  be  a  party^^  or  be  made  a  party^"*  in  order 


45  S.  W.  260.  Neb.— Nebraska,  etc. 
Co.  V.  Lincoln,  etc.  E.  Co.,  53  Neb.  24(3, 
73  N.  W.  546.  W.  Va.— City  of  Blue- 
field  V.  Bailey,  62,  W.  Va.  304,  57  S.  E. 
805. 

26.  U.  S.— Southern  E.  Co.  V.  Postal 
Tel.  Cable  Co.,  179  U.  S.  641,  21  Sup. 
Ct.  249,  45  L.  ed.  355,  affirming  93  Fed. 
393,  35  C.  C.  A.  366.  Colo.— Denver 
Power  Irr.  Co.  v.  Denver  &  E.  G.  E.  Co., 
30  Colo.  204,  69  Pac.  568,  60  L.  E.  A. 
383.  Ohio.— Toledo,  etc.  E.  Co.  v.  To- 
ledo &  M.  Belt  E.  Co.,  9  Ohio  C.  D. 
244. 

See  also  Judson  v.  Gage,  98  Fed.  540, 
39  C.  C.  A.  156. 

27.  Williams  v.  Hartford  &  N.  H. 
E.  Co.,  13  Conn.  110;  Sweeney  v.  Chi- 
cago Tel.  Co.,  213  111.  475,  72  N.  E. 
677. 

See  generally  the  title  "Writ  of  Er- 
ror." 

28.  Ga. — Georgia  Granite  E.  Co.  v. 
Venable,  129  Ga.  341,  58  S.  E.  864. 
N.  H. — Low  V.  Concord  E.  E.,  63  N.  H. 
557,  3  Atl.  739.  Wis.— City  of  Grand 
Eapids  V.  Bogoer,  141  Wis.  530,  124 
N.   W.   659. 

29.  Weyer  v.  Milwaukee  &  L.  W.  E. 
Co.,  57  Wis.  329,  15  N.  W.  481. 

Conditional  payment  will  not  defeat 
an  appeal.  Chicago,  S.  F.  &  C.  E.  Co. 
V.  Phelps,  125  111.  482,  17  N.  E.  769. 

30.  U.  S.— Winslow  v.  Baltimore  & 
O.  E.  Co.,  188  U.  S.  646,  23  Sup.  Ct. 
443,  47  L.  ed.  635.  Ind.— Baltimore, 
O.  &  C.  E.  Co.  V.  Johnson,  84  Ind.  420. 
la. — Miss.  &  M.  E.  Co.  v.  Byington,  14 
Iowa  572.  Md.  — Stewart  v.  Mayor,  etc. 
of  Baltimore,  7  Md.  500.  N.  J.— Jer- 
sey City  V.  Hamilton,  70  N.  J.  L.  48, 
56  Atl.  670.  Tex.— Parks  v.  Dallas,  etc. 
Co.,  34  Tex.  Civ.  App.  341,  78  S.  W. 
533. 


31.  Ark. — Arkansas,  L.  So  G.  E.  Co. 
V.  Kennedy,  84  Ark.  364,  lOS  S.  W. 
885.  Ind. — Cleveland,  etc.  E.  Co.  v. 
Nowlin,  163  Ind.  497,  72  N.  E.  257. 
Mich.— Fort  St.  Union  Depot  v.  Penin- 
sular Stove  Co.,  103  Mich.  637,  61  N. 
W.   1007. 

32.  Ind. — Dbuglas  v.  Indianapolis, 
etc.  Co.,  37  Ind.  App.  332,  76  N.  E. 
892.  Ky.— Madisonville,  H.  &  E.  E. 
Co.  V.  Eoss,  31  Ky.  L.  Eep.  584,  103 
S.  W.  330.  Mich.— Fort  St.  Union  De- 
pot Co.  V.  Backus,  92  Mich.  33.  52 
N.  W.   790. 

33.  Kan.— Missouri  Pac.  E.  Co.  v. 
Gruendel,  3  Kan.  App.  53,  44  Pac.  439. 
Miss.— Helm  &  N.  W.  E.  Co.  v.  v.  Tur- 
ner, 89  Miss.  334,  42  So.  377.  Ore. 
Oregon  Elec.  Ey.  Co.  v.  Terwilliger 
Land  Co.,  51  Ore.  107,  93  Pac.  334,  930. 

By  delay,  right  of  appeal  may  be 
lost.  City  of  Tacoma  v.  William,  etc. 
Co.,  50  Wash.  683,  97  Pac.  971. 

34.  In  re  Towanda  Bridge  Co.,  91 
Pa.  21  &;  Lee  v.  Northwestern  E.  Co,, 
33  Wis.  222. 

35.  Union  Traction  Co.  v.  Bell,  164 
Ind.  701,  73  N.  E.  1134. 

Notice  of  substitution  of  parties  on 
appeal  must  be  given.  Sturtevant  v. 
Milwaukee,  etc.  E.  Co.,   11  Wis.  61. 

36.  Condemnor  should  be  made  party 
to  an  appeal  by  the  owner  (Chase  v. 
Sullivan  E.  E.,  20  N.  H.  195);  not  the 
commissioners  (Missouri  Pac.  E.  Co.  V. 
Gruendel,  3  Kan.  App.  53,  44  Pac.  439) 

37.  Cal.— People  v.  Pfeiffer,  59  Cal.' 
89.  Ind.— Hays  v.  Parrish,  52  Ind.  132. 
Kan.— Shurtleff  v.  Board  of  Co.  Comrs  * 
63   Kan.  645,  66  Pac.  654.  '' 

38.  Cedar  Eapids,  etc.  E.  Co.  v.  Chi- 
cago, etc.  E.  Co.,  60  Iowa  35,  14  N.  W. 
76;  Wingfield  v.  Crenshaw,  3  Hen.  &  m' 
(Va.)   245, 
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that  he  may  prosecute  an  appeal.  If  he  be  a  party  he  is  prima  facie 
an  owner,^'-'  and  his  title  cannot  be  denied  on  appeal  by  the  con- 
demnor."' 

On  the  death  of  the  owner  the  proceedings  abate  as  to  him."  How- 
ever, it  has  been  recognized  that  his  heirs*-  or  devisees"  may  prosecute 
the  appeal,  or,  his  executor  may  do  this  on  showing  that  he  has  an 
interest.** 

One  owner  may  appeal  without  procuring  a  joinder  on  appeal  of 
the  other  owners.*^  It  has  been  held  erroneous  to  join  the  other 
owners  as  defendants  in  such  cases,**^  though  other  courts  regard  such 
appeal  as  giving  the  appellate  court  jurisdiction  over  other  owners  not 
appealing*^  and  requiring  notice  of  the  appeal  to  be  served  on  the 
appellant's  co-owners.*^ 

A  mortgagee,*'^  or  mortgagor,^*'  tenant,"  or  landlord^^  jj^^y  appeal 
without  joining  his  respective  parties  in  interest. 

A  purchaser  pendente  lite  may,  in  certain  jurisdictions,  prosecute 
an  appeal,^^  though  this  privilege  is  denied  in  other  jurisdictions.'** 


39.  Sweet  v.  Town  of  Cranston,  23 
E.  I.    466,  50  Atl.  851. 

Defendant  controverting  another  de- 
fendant's title  may  appeal.  Chicago  & 
N.  W.  K.  Co.  f.  Garrett,  239  111.  297, 
87  N.  E.  1009. 

40.  Town  of  Mt.  Sterling  v.  Givens, 
17  111.  285. 

41.  Peirce  v.  City  of  Bangor,  105 
Me.  413,  74  Atl.  1039;  Hayford  v.  Mu- 
nicipal Officers,  103  Me.  434,  69  Atl. 
688. 

42.  Satterfield  v.  Crow,  8  B.  Men. 
(Ky.)  553;  Boss  v.  Town  Council,  10 
K.  I.  461. 

43.  McCay  v.  Baltimore  &  P.  E.  Co., 
2  Chest.  Co.  (Pa.)  558. 

44.  Bower  v.  Grayville  &  M.  E.  Co., 
92  111.  223. 

45.  Conn.— Eoper  v.  City  of  New 
Britain,  70  Conn.  459,  39  Atl.  850. 
N.  J. — Eimback  v.  Essex  Co.  Park 
Comrs.,  62  N.  J.  L.  494,  41  Atl.  699. 
Wis. — Washburn  v.  Milwaukee  &  L.  W. 
E.  Co.,  59  Wis.  379,  18  N.  W.  431. 

46.  Eobinson  V.  So.  Chester,  3  Del. 
Co.   E.    (Pa.)    176. 

47.  Kansas  City  V.  Morse,  105  Mo. 
510,  16  S.  W.  893. 

When  one  joint  owner  appeals,  the 
appellate  court  may  determine  questions 
affecting  the  whole  tract.  Hanrahan  V. 
Fox,  47  Iowa  102. 

Under  statute,  in  certain  cases,  all 
co-parties  must  be  made  parties  on  ap- 
peal.     Lake    Shore    Sand    Co.    v.   Lake 
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Shore  &  M.  S.  E.  Co.,  171  Ind.  457,  84 
N.  E.  980,  86  N.  E.   754. 

Joint  owners  should  be  joined  on  ap- 
peal, la.— Chicago,  E.  I.  &  P.  E.  Co. 
V.  Hurst,  30  Iowa  73.  Kan. — Chicago, 
K.  &  W.  E.  Co.  V.  Anderson,  42  Kan. 
297,  21  Pac.  1059.  Wis. — Watson  v. 
Milwaukee  &  M.  E.  Co.,  57  Wis.  332, 
15  N.  W.  468. 

48.  United  States  v.  Crooks,  116 
Cal.  43,  47  Pac.  870. 

49.  Michigan  Air  Line  E.  Co.  V. 
Barnes,  40  Mich.  383;  Omaha,  etc.  Co. 
V.  Eeed,  3  Neb.  (Unof.)  793,  92  N.  W. 
1021,  affirmed,  69  Neb.  514,  96  N.  W. 
276. 

50.  Dixon  v.  Eockwell,  S.  &  D.  E. 
Co.,  75  Iowa  367,  39  N.  W.  646. 

Foreclosure  of  mortgage,  pending 
mortgagor's  appeal,  does  not  affect  his 
right  of  appeal.  Trogden  v.  Winona  & 
St.  P.  E.  Co.,  22  Minn.  198. 

51.  Chicago,  K.  &  N.  E.  Co.  i\  Ellis, 
52  Kan.  41,  48,  33  Pac.  478,  34  Pac. 
352. 

52.  Simons  V.  Mason  City,  etc.  E. 
Co.,  128  Iowa  139,  103   N.  W.  139. 

53.  "Central  Land  Co.  v.  Providence, 
15  E.  I.  246_,  2  Atl.  553. 

At  least  in  the  name  of  his  vendor. 
Mclntyre  v.  Easton  &  A.  E.  Co.,  26 
N.  J.   Eq.  425. 

54.  Cedar  Eapids,  etc.  E.  Co.  v.  Chi- 
cago, etc.  E.  Co.,  60  Iowa  35,  14  N.  W. 
76;  Eines  v.  City  of  Portland,  93  Me. 
227,  44  Atl.  925. 
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d.  Taking  and  Perfecting  Appeal.  —  (I.)  In  General.  —  In  certain 
jurisdictions,  an  appeal  cannot  be  taken  in  condemnation  proceedings 
unless  objection  be  taken  in  the  lower  court  to  the  matter  about  which 
complaint  is  made  on  appeal,^^  and  exception  to  the  adverse  ruling.^** 
A  motion  for  a  new  trial  need  not  be  made  before  appeal.^^ 

Though  a  copy  of  the  proceedings  before  the  commissioners  need  not 
be  preserved,'^*  only  such  matters  as  are  preserved  in  the  record  can 
be  considered  on  appeal,^^  and  therefore  evidence  objected  to  should 
be  preserved.*'" 

In  certain  jurisdictions,  a  petition  on  appeal  must  be  filed"^  though 
this  is  not  always  requisite."^ 


55.  Colo. — Kirkwood  V.  School  Dist. 
No.  7,  45  Colo.  368,  101  Pac.  343.  Conn. 
New  York,  etc.  K.  Co.  v.  Offield,  78 
Conn.  1,  60  Atl.  740,  aprmed,  203  U.  S. 
372,  27  Sup.  Ct.  72,  51  L.  ed.  231. 
Ga. — Atlanta  Terra  Cotta  Co.  i>.  Geor- 
gia, etc.  Co.,  132  Ga.  537,  64  S.  E.  563. 
111. — Schuster  v.  Sanitary  Dist.,  177  111. 
626,  52  N.  E.  855.  Ind. — Pittsburgh,  etc. 
E.  Co.  V.  Wolcott,  162  Ind.  399,  69  N.  E. 
451.  Mass. — Davidson  v.  Boston  &  M. 
E.  E.,  3  Cush.  91.  Mich. — Benton  Har- 
bor, etc.  E.  Co.  V.  King,  131  Mich.  377, 
91  N.  W.  641,  9  Det.  Leg.  N.  353.  Mo. 
Kansas  City,  etc.  Co.  v.  Davis,  197  Mo. 
669,  95  S.  W.  881,  114  Am.  St.  Eep. 
740.  N.  Y.—In  re  City  of.Buffalo,  116 
App.  Div.  555,  101  N.  Y.  Supp.  966,  189 
N.  Y.  163,  81  N.  E.  954.  Va.— Nor- 
folk &  O.  V.  E.  Co.  V.  Consolidated  Tpk. 
Co.,  Ill  Va.  131,  68  S.  E.  346. 

Record  on  appeal  must  show  ground 
of  objection.  Walker  v.  Boston  &  M. 
B.  E.,  3  Cush.  (Mass.)  1. 

56.  Ark. — St.  Louis,  etc.  E.  Co.  v. 
City  of  Eayetteville,  75  Ark.  534,  87 
S.  W.  1174.  Colo.— Loloff  t^  Sterling,  31 
Colo.  102,  71  Pac.  1113.  Ind.— Toledo, 
etc.  Co.  V.  Indiana,  etc.  E.  Co.,  171  Ind. 
213,  86  N.  E.  54.  Mich. — Village  of 
Eoyal  Oak  v.  Detroit,  etc.  E.  Co.,  138 
Mich.  294,  101  N.  W.  535.  Mo.— Kan- 
sas City  t\  Mastin,  169  Mo.  80,  68  S.  W. 
1037.  Pa. — In  re  E.  Nantmeal  Bridge, 
2  Chest.  Co.  Eep.  391.  Wash.— State  v. 
Superior  Court,  51  Wash.  386,  99  Pac. 
3.  W,  Va.— Steenrod's  Admr.  v.  W,  P. 
&  B.  E.  Co.,  27  W.  Va.  1. 

But  see  In  re  West  162na  St.,  125 
App.    Div.    485,    109    N.    Y.    Supp.   950. 

General  exceptions  are  sufficient. 
Evansville  Term.  E.  v.  Heerdink,  174 
Ind.  537,  92  N.  E.  548;  .Johnson  City 
So.  E.  Co.  V.  South  &  W.  E.  Co.,  148 
N.  C.  59,  61   S.  E.   683.     Contra,  Hen- 


derson  V.    MacFarland,    33     App.     Cas. 
(D.  C.)   312. 

57.  Ind. — Darrow  v.  Chicago,  L.  S.  & 
S.  B.  E.  Co.,  169  Ind.  99,  81  N.  E. 
1081.  Mo.— Southern  Mo.  &  A.  E.  Co. 
V.  Wyatt,  223  Mo.  347,  122  S.  W.  688. 
Ohio.— Pittsburgh,  etc.  E.  Co.  v.  Tod, 
72  Ohio.  St.  156,  74  N.  E.  172.  Wash. 
Sultan,  etc.  Co.  v.  Weyerhauser  Timber 
Co.,  31  Wash.  558,  72  Pac.  114. 

Appeal  from  commissioners  may  be 
taken  as  from  justices  of  the  peace. 
Peoria   County   v.   Harvey,   18   111.    364. 

58.  Karnes  County  V.  Eay  (Tex.  Civ. 
App.),  57  S.  W.  76. 

59.  New  York  &  E.  E.  Co.  V.  Corey, 
5  How.  Pr.   (N.  Y.)   177. 

60.  lU. — Suver  v.  Chicago,  etc.  E. 
Co.,  123  111.  293,  14  N.  E.  12,  Mass. 
Cowdrey  v.  Woburn,  136  Mass.  409. 
Minn.— St.  Paul  &  S.  C.  E.  Co.  v.  Mat- 
thews, 16  Minn.  341.  Pa.— Ohio  &  P. 
E.  Co.  V.  Bradford,  19  Pa.  363. 

61.  City  of  Ottumwa  V.  Derks,  32 
Iowa  506. 

62.  Lake  Erie,  etc.  E.  Co.  v.  Heath, 
9  Ind.  558;  Fremont,  etc.  E.  Co.  v. 
Meeker,  28  Neb.  94,  44  N.  W.  79;  Ne- 
braska E.  Co.  17.  Van  Dusen,  6  Neb. 
160. 

Record,  on  appeal,  must  show:  com- 
pliance with  conditions  precedent  (Nish- 
nabotna  Drainage  Dist.  v.  Campbell, 
154  Mo.  151,  55  S.  W.  276);  jurisdic- 
tion and  regularity  of  proceedings  {In 
re  Fourth  Ave.,  11  Abb.  Pr.  [N.  Y_.] 
189);  where  condemnor  is  appellant,  his 
right  to  condemn  must  be  shown 
(.lohnston  v.  Galveston  County  [Tex. 
Civ.  App.],  85  S.  W.  511). 

On  appeal  by  owner,  the  land  need 
not  be  described.  Chase  v.  Sullivan  E. 
E.,  20  N.  H.  195. 

On  appeal  by  one  party,  it  seems  that 
the  entire  proceedings  must  be  brought 
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The  condemnor  may  appeal  though  the  sum  assessed  has  not  been 
paid  into  eourt.''^ 

On  the  same  appeal,  the  assessment  as  to  several  parcels  may  be 
determined"^  and  but  one  appeal  is  permissible  when  two  trajCts  belong 
to  the  same  person."^ 

The  court  may  consolidate  several  appeals.""    , 

.(II.)  Notice.  — Notice  of  appeal  in  condemnation  proceedings.-is  gen- 
erally requisite.*^^  It  has  been  held  that  where  one  owner  appeals,  the 
otlier  owners  must  be  given  notice  as  adverse  parties.****  When  several 
owners  appeal  jointly,  a  single  notice  is  sufficient.*^'* 

(III.)  Bond  on  Appeal.  —  It  is  generally  requisite  that  the  appellant 
furnish  bond  on  appeal  in  condemnation  proceedings,''''  particularly 
that  the  condemnor,  when  the  appellant,  should  giv^N  bond;"^  the 
owner  being  excused  from  this  duty  in  many  cases.'^- 


up.  See  Kansas  City  v.  M^rse,  105 
Mo.  510,  16  S.  W.  893. 

63.  Ashland,  C.  &  I.  E.  Co.  v.  Da- 
vidson, 14  Ky.  L.  Eep.  339,  20  S.  W. 
270;  Mors;an's,  etc.  Co.  v.  Barton,  51 
La.  Ann.  1338,  26  So.  271. 

However,  default  in  payment  may  de- 
prive the  condemnor  of  the  right  of  ap- 
peal. Florida,  etc.  E.  Co.  V.  Bear,  43 
Fla.  319,  31  So.  287. 

64.  In  re  Prospect  Park  &  C.  I.  E. 
Co.,  67  N.  Y.  371. 

65.  Cedar  Eapids,  etc.  E.  Co.  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  60  Iowa  35, 
14  N.  W.  76. 

66.  Washburn  v.  Milwaukee  &  L.  W. 

E.  Co.,  59  Wis.  364,  18  N.  W.  328. 
Consolidation    on    appeal   was    denied 

in  Simons  i\  Mason  City,  etc.  E.  Co., 
128   Iowa  139,   103  N.  W.  129. 

67.  m.— Hartman  v.  Belleville  &  O. 

F.  E.  Co.,  64  111.  24.  la.— Jamison  v 
Burlington  &  W.  E.  Co.,  69  Iowa  670, 
29  N.  W.  774.  Mich.— Flint  &  P.  M.  E. 
Co.  V.  Detroit  &  B.  C.  E.  Co.,  64  Mich. 
350,  31  N.  W.  281.  Minn.— Klein  v.  St. 
Paul  M.  &  M.  E.  Co.,  30  Minn.  451,  16 
N.  W.  265.  Mo.— City  of  Edina  v. 
Shoot,  129  Mo.  354,  31  S.  W.  767.  N.  J. 
Nicoll  V.  New  York,  etc.  Tel.  Co.,  62 
N.  J.  L.  733,  42  Atl.  583,  72  Am.  St. 
Eep.  666,  afflrming  62  N.  J.  L.  156,  40 
Atl.  627.  N.  Y.—In  re  Grade  Crossing 
Comrs.,  68  App.  Div.  560,  74  N.  Y. 
Supp.  205.  S.  C— Southern  Power  Co. 
V.  Williams,  85  S.  C.  172,  67  S.  E.  136. 
Tenn. — Woolard  v.  City  of  -Nashville, 
108  Tenn.  353,  67  S.  W.  801.  Wis. 
Weyer  v.  Milwaukee  &  L.  W.  E.  Co., 
57  Wis.  329,  15  N.  W.  481. 
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Contra,  Karnes  County  v.  Eay  (Tex. 
Civ.  App.),  57  S.  W.  76. 

68.  Butte  Co.  V.  Boydstun,  68  Cal. 
189,  8  Pac.  835. 

69.  Larson  i\  Superior  Short  Line  E. 
Co.,  64  Wis.  59,  24  N.,W.  487. 

Single  notice  is  sufficient  when  sep- 
arate awards  as  to,  several  lots  owned 
by  the  same  person  are  made.  Neff  v. 
Chicago  &  N.  W.  E.  Co.,  14  Wis.  370. 

70.  la. — Grinnell  v.  Miss.  &  M.  E. 
Co.,  18  Iowa  570.  Kan. — Kansas  City 
&  S.  W.  E.  Co.  V.  Hurst,  42  Kan.  462,  23 
Pac.  618.  Ky.— Henderson  &  N.  E.  Co. 
r.  Dickerson,  16  B.  Mon.  297.  Minn. 
Eippe  V.  Chicago,  D.  &  M.  E.  Co.,  22 
Minn.  44.  N.  Y. — Manhattan  E.  Co.  i>. 
Stroub,  70  Hun  363,  24  N.  Y.  Supp.  68, 
Tex. — Crary  v.  Port  Arthur,  etc.  Co. 
-(Tex.  Civ.  App.),  45  S.  W.  842. 

Contra,  Neb.— Nebraska  E.  Co.  v.  Van 
Dusen,  6  Neb.  160.  Pa.— Appeal  of 
Perry,  13  Atl.  66.  Tex. —  Karnes 
County  V.  Nichols  (Tex.  Civ.  App.),  54 
S.  W.  656. 

When  state  a  party,  bond  on  appeal 
is  not  required.  Pruitt  V.  Shellyville 
L.  B.  E.  Co.,  2  Ind.  530. 

Bond  on  appeal  is  required  for  costs 
only.  Bexar  Co.  V.  Terrell  (Tex.),  14 
S.  W.  62. 

71.  Ga.— Selma,  E.  &  D.  E.  Co.  v. 
Gammage,  63  Ga.  604.  111.— Centralia 
&  C.  E;  Co.  V.  Henry,  31  111.  App.  456. 
Ind. — Parker  v.  Henderson,  1  Ind.  62. 
Tex. — Hausmann  v.  Trinity,  etc.  E.  Co. 
(Tex.  Civ.  App.),  82  S.  W.  1052. 

72.  Alderman  v.  Valdosta,  M.  &  W. 
E.  Co.,  9  Ga.  App.  526,  71  S.  E.  931. 
Contra,  Kotheimer  r.  Louisville,  etc.  E. 
Co.,  28  Ky.  L.  Eep.  298,  89  S.   W.  104. 
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(IV.)  Time  of  Appeal.  —  An  appeal  in  condemnation  proceedings 
must  be  perfected  within  the  time  prescribed  by  statute."  The  time 
for  appeal  runs  according  to  the  respective  authorities  cited  below: 
from  the  time  the  award  is  made/*  or,  from  the  time  the  report  is 
filed,"  or,  from  the  time  the  report  is  confirmed.^** 

e.  Effect  of  Appeal.'''^  —  The  appeal  generally  operates  as  a  super- 
sedeas.'^* 

As  a  rule,  the  fact  that  an  appeal  has  been  taken  will  not  prevent 
the  condemnor  from  taking  possession  of  the  property^"  if  the  con- 


73.  Ala.— Galloway  Coal  Co.  v.  Walk- 
er, 146  Ala.  681,  40  So.  216.  Conn. 
New  York,  N.  H.,  .etc.  Er  Co.  v.  Illy, 
79  Conn.  526,  65  Atl.  965,  Ga.— Jenes 
V.  Will's  Val.  E.  Co.,  30'  Ga.  ^43.  la. 
Myers  v.  Old  Mission  &  W.  Koad,  7 
Iowa  315.  Ky. — Kimble  v.  Leischer, 
81  Ky.  384.  La.— 7«  re  City  of  New  Or- 
leans, 10  La.  Ann.  311.  Me.— Clark  v. 
Maine  Shore  Line  E.  Co.,  81  Me.  477, 
17  Atl.  497.  Mo.— 7?i  re  Bledsoe  Hill, 
222  Mo.  604,  120  S.  W.  1184.  Neb. 
Nebraska  &  C.  E.  Co.  v.  Storer,  22  Neb. 
90,  34  N.  W.  69.  N.  H.— Dow  v.  At- 
kinson, 59  N.  H.  38.  OMo.— Dayton  & 
Union  E.  Co.  v.  Dayton,  etc.  Co.,  72 
Ohio  St.  429,  74  N.  E.  195.  Pa.— 77i  re 
Vernon  Park,  163  Pa.  70,  29  Atl.  972, 
35  W.  N.  C.  49.  Wash.— Seattle  &  M. 
E.  Co.  V.  O  'Meara,  4  Wash.  17,  29  Pac. 
835. 

74.  Eenniek  v.  Lyon  Co.  Comrs.,  45 
Kan.  442,  25  Pac.  856. 

75.  U.  S. — Clinton  v.  Missouri  Pac. 
E.  Co.,  122  U.  S.  469,  7  Sup.  Ct.  268, 
30  L.  ed.  1214.  Ind.— Butler  v.  Parker, 
9  Ind.  534.  Kan.— Kansas  City  &  S.  W. 
E.  Co.  V.  Hurst,  42  Kan.  462,  22  Pac. 
618.  N.  Y.— People  v.  Mott,  5  Thomp. 
&  C.  207.  N.  C— Norfolk  So.  E.  Co.  v. 
Ely,  95  N.  C.  77.  Pa. — In  re  Extension 
of  Williams  St.,  191  Pa.  472,  43  Atl. 
326. 

76.  Moores  v.  Bel-Air,  W.  &  L.  Co., 
79  Md.  391,  29  Atl.  1033;  In  re  Chelten- 
ham Tp.  Eoad,  11  Pa.  Co.  Ct.  671. 
Contra,  Norfolk  So.  E.  Co.  v.  Ely,  95 
N.  C.  77;  Gwinner  v.  Lehigh  &  D.  G. 
B.  Co.,  55  Pa.  126. 

Time  runs  from  time  parties  are  no- 
tified of  award.  Jamison  v.  Burlington 
&  W.  E.  Co.,  69  Iowa  670,  29  N.  W. 
774. 

77.  Generally  on  this  subject  see  2 
Standard  Proc.  325,  et  seq.,  and  the 
title  "Supersedeas." 

78.  Conn.— New  York,  J>T.  TI.  &  H. 
E.  Co.  r.  Stevens,  81  Conn.  16,  69  Atl. 


1052.  Ind. — Brandenbury  v.  Hittel,  16 
Ind.  App.  224,  45  N.  E.  45.  Kan.— Mis- 
souri, K.  &  N.  W.  E.  Co.  f.  Schmuck, 
79  Kan.  545,  100  Pac.  282.  Wis.— Woos- 
ter  V.  Sugar  E.  Val.  E.  Co.,  57  Wis. 
311,  15  N.  W.  401.  But  see  Manhattan 
E.  Co.  V.  O 'Sullivan,  8  App.  Div.  320, 
40  N.  Y.  Supp.  937,  75  N.  Y.  St. 
334;  Kohl  t\  Hannaford,  5  Ohio  Dec. 
306,  4  Am.  Law  Eec.  372. 

See  also  Eeed  Orchard  Co.  V.  Superior 
Court  (Cal.  App.),  128  Pac.  9. 

The  owner  can  not  sue  for  the  value 
of  the  land,  if  he  has  not  appealed 
from  the  judgment  of  condemnation. 
Lamb  v.  Elizabeth  City,  132  N.  C.  194, 
43  S.  E.  628,  rehearing  denied,  131  N.  C, 
241,  42  S.  E.  603. 

79.  Ind.— Wabash  E.  Co.  v.  Ft. 
Wayne,  etc.  Co.,  161  Ind.  295,  67  N.  E. 
674.  Me.— State  v.  Fuller,  105  Me. 
571,  75  Atl,  315,  Minn,— State  v.  Dis- 
trict Court  of  Hennepin  Co.,  35  Minn. 
461,  29  N.  W.  60.  Mont. — Spratt  v. 
Helena  Power  Co.,  137  Mont.  60,  94 
Pac.  631.  N.  C— State  v.  Jones,  139 
N.  C.  613,  52  S.  E.  240,  2  L.  E.  A. 
(N.  S.)   313. 

Contra,  Ga. — Chambers  v.  Cincinnati 
&  G.  E.  E.,  69  Ga.  32.  Kan.— City  of 
Kansas  r.  Kansas  Pac.  E.  Co.,  18  Kan. 
331.  N.  Y.— Clark  v.  Phelps,  4  Cow. 
190. 

But  see  New  Cent.  Coal  Co.  v. 
George's  Creek,  C.  &  I.  Co.,  37  Md. 
537. 

"The  proceedings  of  the  plaintiff 
shall  not  be  stayed  upon  such  an  ap- 
peal, except  by  order  'of  the  court, 
upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the 
property  taken,  and  the  appeal  of  a 
defendant  shall  not  bo  heard  except 
on  his  stipulation  not  to  disturb  such 
possession."  New  York  Code  Civ. 
Proc.   §3375. 

Lower  court,  pending  appeal,  cannot 
by  ex  parte  order  permit  condemnor  to 
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demnor  gives  bond,""  deposits  the  assessed  damages  in  court,^^  or  ten- 
ders'^- or  pays  the  damages.^^  The  filing  of  a  supersedeas  bond  by 
the  owner  will  not  deprive  the  condemnor  of  this  right.- * 

f.  Adjudication  on  Appeal.  —  In  many  jurisdictions,  on  appeal  in 
condemnation  proceedings,  the  whole  case  is  tried  de  novo,^'^  including 
such  preliminary  questions  as  the  purpose^*^  and  necessity  of  con- 
demnation.**^ 

Right  To  Open  and  Close.  —  In  some  jurisdictions,  on  appeal,  the 
landowner  assumes  the  position  of  plaintiff  and  has  the  right  to  open 


take  possession.  Detroit,  L.  &  N.  E. 
Co.  r.  Probate  Judge,  63  Mich.  676,  30 
N.  W.  598. 

80.  Davis  v.  North  Western  El.  E. 
Co.,  170  111.  595,  48  N.  E.  1058.  See 
Cal.  Code  Civ.  Proc.  §1257. 

81.  U.  S. — Broadmoor  Land  Co.  v. 
Curr,  133  Fed.  37,  66  C.  C.  A.  143. 
Cal. — Heilbron  v.  Superior  Court,  151 
Cal.  271,  90  Pac.  706.  Ga.— Savannah, 
etc  E.  Co.  V.  Postal  Tel.  Cable  Co., 
115  Ga.  554,  42  S.  E.  1.  Ind.-Cleve- 
land,  etc.  E.  Co.  v.  Hayes,  35  Ind.  App. 
539,  707,  74  N.  E.  531,  628.  Ky.— Ar- 
nold V.  Covington  &  C.  Bridge  Co.,  1 
Duv.  372.  Mo.— St.  Louis  &  S.  F.  E. 
Co.  V.  Evans  &  H.  Fire  Brick  Co.,  85 
Mo  307.  Nelj. — Eepublican  Val.  E.  Co. 
V.  Fink,  18  Neb.  82,  24  N.  W.  439. 
N.  J.— Mercer  &  S.  E.  Co.  v.  Delaware 
&  B.  B.  E.  Co.,  26  N.  J.  Eq.  464.  Tex. 
Gulf,  etc.  E.  Co.  V.  South  Western  Tel. 
Co.,  25  Tex.  Civ.  App.  488,  61  S.  W. 
406. 

82.  Pomona  Branch  E.  Co.  v.  Cam- 
den &  A.  E.  Co.  (N.  J.),  20  Atl.  350. 
Contra,  Jersey  City,  N.  &  W.  E.  Co.  v. 
Central  E.  Co.,  48  N.  J.  Eq.  379,  22 
Atl.   728. 

83.  Ga^ — Oliver  v.  Union  Pt.  &  W. 
P.  E.  Co.,  83  Ga.  257,  9  S.  E.  1086. 
Ind.— Cleveland,  etc.  E.  Co.  V.  Hayes, 
35  Ind.  App.  539,  707,  74  N.  E.  531, 
628.  N.  H. — Low  v.  Concord  E.  E.,  63 
N.  H.  557,  3  Atl.  739.  N.  J.— National 
Docks  &  N.  J.  J.  E.  Co.  V.  Pennsyl- 
vania E.  Co.,  ^0  Atl.  1102. 

Money  cannot  be  ordered  paid  to 
•owner,  pending  appeal  by  condemnor, 
if  appeal  be  on  other  grounds  than  the 
insufficiency  of  the  award.  Pool  V.  But- 
ler, 141  Cal.  46,  74  Pac.  444. 

84.  Shirley  v.  Southern  E.,  26  Ky. 
L.  Eep.  360,  81  S.  W.  268;  Texas,  etc. 
E.  Co.  V.  Orange,  etc.  E.  Co.,  29  Tex. 
Civ.    App.    38,    68    S.    W.    801.      Contra, 
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City   of  Los  Angeles   v.   Pomeroy,   132 
Cal.  340,  64  Pac.  477. 

85.  Ind. — Evansville,  etc.  E.  Co.  v. 
City  of  Terre  Haute,  161  Ind.  26,  67 
N.  E.  686.  la. — Pressor  v.  Wapello 
County,  18  Iowa  327.  Ky. — Winches- 
ter, etc.  Co.  V.  Evans,  110  Ky.  463,  61 
S.  W.  1008.  La.— Texas  &  P.  E.  Co.  v. 
So.  Dev.  Co.,  52  La.  Ann.  535,  27  So. 
101.  Mich. — Port  Huron,  etc.  E.  Co.  f. 
Voorheis,  50  Mich.  506,  15  N.  W.  882. 
Minn. — Whitacre  v.  St.  Paul,  etc.  E. 
Co.,  24  Minn.  311.  N.  C— Phifer  v. 
Carolina  C.  E.  Co.,  72  N.  C.  433.  Ohio. 
Pittsburgh,  etc.  E.  Co.  V.  Tod,  72  Ohio 
St.  156,  74  N.  E.  172.  Ore.— City  of 
Portland  v.  Kamm,  5  Ore.  362.  Tenn, 
Towson  V.  Debow,  5  Sneed  193.  Tex. 
Southern  C.  P.  Mfg.  Co.  v.  Galveston 
W,.  Co.,  3  Wills.  Civ.  Cas.   §256. 

Contra,  Wamesit  Power  Co.  V.  Low- 
ell &  A.  E.  Co.,  139  Mass.  173,  29  N.  E. 
652. 

Appeal  from  award  of  assessors  ap- 
pointed under  Ga.  Civ.  Code  §5206  is  a 
de  novo  investigation.  Cent.  Ga.  Power 
Co.  V.  Cornwell  (Ga.),  76  S.  E.  387. 

86.  Hercules  Water  Co.  v.  Fernan- 
dez, 5  Cal.  App.  726,  91  Pac.  401;  State 
V.  Superior  Court,  46  Wash.  35,  89  Pac. 
178. 

Question  of  inability  to  agree  is  not 
reviewable  on  appeal.  New  York,  ete. 
E.  Co.  V.  Wheeler,  72  Conn.  481,  45 
Atl.  14. 

Question  of  right  to  condemn  will 
not  be  considered.  Salt  Lake  City  v. 
Salt  Lake  City  Water,  etc.  Co.,  24 
Utah  249,  67  Pac.  672,  61  L.  E.  A. 
648,  affirmed,  25  Utah  456,  71  Pac.  1069. 

87.  Pittsburgh,  etc.  E.  Co.  v.  Tod, 
72  Ohio  St.  156,  74  N.  E.  172.  Contra. 
Atlanta  Terra  Cotta  Co.  v.  Georgia  E. 
&  Elec.  Co.,  132  Ga.  537,  64  S.  E.  563. 

For  statutory  provisions  in  Vermont, 
see  Hooker  v.  Montpelier  &  W.  E.  Co., 
62  Vt.  47,  19  Atl.  775. 
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and  close.^^  But  there  is  an  apparent  conflict  in  decisions  largely  due 
to  difference  in  local  practice  or  statutory  provisions.  If  the  trial  is 
de  novo  the  petitioner  should  open  and  close,  for  the  attitude  of  the 
parties  is  the  same  as  before.^'' 

In  many  states  the  damages  may  be  considered  on  appeal,^*'  and  may 
be  increased^^  or  decreased."-  However,  on  appeal,  the  court  will  not 
alter  the  judgment  of  the  lower  court  if  the  evidence  is  conflicting,'*^ 
and  there  is  e^^dence  to  support  the  findings,^*  unless  the  judgment 


88.  Ind.— Indiana,  B.  &  W.  Ey.  Co. 
V.  Cook,  102  Ind.  133,  26  N.  E.  203. 
Ky.— Calor  Oil  &  Gas  Co.  v.  Franzell, 
122  S.  W.  188.  Minn. — Ellering  v.  Min- 
nesota, etc.  E.  Co.,  107  Minn.  46,  119 
N.  W.  507.  Neb.— Omaha  &  E.  V.  E. 
Co.  V.  Walker,  17  Xeb.  432,  23  N.  W. 
348.  N.  J.— Morris  &  E.  E.  Co.  v.  Bon- 
nell,  34  N.  J.  L.  474. 

89.  Ala.— Ala.  Cent.  E.  Co.  v.  Mus- 
grove,  169  Ala.  424,  53  So.  1009.  Ga. 
Streyer  v.  Georgia,  etc.  E.  Co.,  90  Ga. 
56,  15  S.  E.  637.  Tenn.— Alloway  v. 
Nashville,  88  Tenn.  510,  13  S.  W.  123, 
8  L.  E.  A.  123. 

See  generally  the  titles  ♦•Appeals;" 
"Opening  and' Closing  Statements." 

90.  Bennett  v.  Woody,  137  Mo.  377, 
38  S.  W.  972;  In  re  Morrison's  Cove, 
etc.  Eoad,  30  Pa.  Super.  51.  Contra: 
D.  C. — District  of  Columbia  V.  Pros- 
pect Hill  Cemetery,  5  App.  Cas.  497. 
111. — Chicago,  S.  F.  &  C.  E.  Co.  v.  Lorance, 
180  111.  180,  54  X.  E.  284.  Mass.— First 
Bapt.  Soc.  r.  Fall  Eiver,  119  Mass.  95. 
Pa.— Ohio  &  P.  E.  Co.  r.  Vicary,  1  Am. 
Law  Eeg.  121.  E,  I.— Central  Land  Co. 
f.  Providence,  15  E.  L  246,  2  Atl.  553. 
#  Slight  error  in  amount  of  damages 
■will  not  justify  reversal.  West  Chi- 
cago Park  Comrs.  v.  Boal,  232  111.  248, 
83  N.  E.  824. 

Sole  Question. — 111. — Sangamon  Coun- 
ty V.  Brown,  13  111.  207.  Ind.— Terre 
Haute  &  L.  E,  Co.  v.  Town  of  Flora,  29 
Ind.  App.  442,  64  N.  E.  648.  Kan. 
Briggs  V.  Labette  Co.,  39  Kan.  90,  17 
Pac.  331.  Minn. — Eippe  v.  Chicago,  D. 
&  M.  E.  Co.,  20  Minn.  187.  Ore. — Lead- 
er V.  Multnomah  Co.,  23  Ore.  213,  31 
Pac.  481.  Vt. — Stearns  f.  City  of  Barre, 
73  Vt.  281,  50  Atl.  1086,  87  Am.  St. 
Eep.  721,  58  L.  E.  A.  240.  Wash. 
Whatcom  County  v.  Yellowkanim,  48 
Wash.  90,  92  Pac.  892. 

91.  la. — McKinnon  v.  Cedar  Eapids, 
etc.  Co.,  126  Iowa  426,  102  N.  W.  138. 
Minn.— St.  Paul  &  S.  C.  E.  Co.  v.  Mur- 


phy, 19  Minn.  500.  N.  Y.—In  re  Hand 
St.',  52  Hun  206,  5  N.  Y.  Supp.  158. 
Bond  of  condemnor  does  not  limit 
amount  of  recovery  on  appeal.  Michael 
r.  Crescent  Pipe  Line  Co.,  159  Pa.  99, 
28  Atl.  204,  33  W.  N.  C.  439. 

92.  Ind. — Douglas  v.  Indianapolis, 
etc.  Co..  37  Ind.  App.  332,  76  ^.  E.  892. 
Ky.— Calor  Oil  Co.  v.  Franzell,  33  Ky. 
L.  Eep.  98,  109  S.  W.  328.  Ohio.— City 
of  Cincinnati  v.  Lohman,  30  Ohio  C.  C. 
92. 

By  announcing  change  of  plans,  own- 
er may  procure  reduction.  St.  Louis, 
etc.  E.  Co.  V.  Clark,  121  Mo.  169,  25 
S.  W.  192,  906,  26  L.  E.  A.  751. 

If  damages  decreased,  judgment 
against  the  owner  should  not  be  ren- 
dered for  the  difference.  Los  Angeles, 
P.  &  G.  E.  Co.  f.  Eumph,  104  Cal.  20, 
37  Pac.  859. 

The  owner  must  be  brought  before 
the  court  to  compel  restitution,  if  the 
damages  have  been  paid.  Asher  v. 
Louisville  &  N.  E.  Co.,  118  Ky.  493, 
81  S.  W.  678. 

93.  U.  S. — Byrnes  r.  Douglass,  S3 
Fed.  45,  27  C.  C.  A.  399.  Cal.-Cen- 
tral  Pac.  E.  Co.  v.  Feldman,  152  Cal. 
303,  92  Pac.  849.  111.— Pullman  Co.  v. 
Chicago,  224  111.  248,  79  X.  E.  572. 
Ind. — Indianapolis  &  W.  E.  Co.  v.  Hill, 
172  Ind.  402,  86  X.  E.  414.  La.— Xatch- 
itoches,  etc.  Co.  v.  Henry,  109  La.  669, 
33  So.  725.  Mich.— Detroit,  etc.  E.  Co. 
v.  Hall,  133  ]\nch.  302,  94  X.  W.  1066. 
Mo. — Shelbv  County  E.  Co.  V.  Crawford, 
235  Mo.  489,  139  S.  W.  115.  Mont. 
Helena,  etc.  Co.  l\  Lynch,  25  Mont.  497, 
65  Pac.  919.  N.  Y.—In  re  City  of  Buf- 
falo, 189  N.  Y.  163,  81  X.  E.  954,  189 
N.  Y.  537,  82  X.  E.  1125,  101  X.  Y. 
Supp.  9'66.  Tex. — State  i\  Hutchinson 
(Tex.  Civ.  App.),  133  S.  W.  498.  Wis. 
Stewart  v.  Milwaukee,  etc.  Co,  110  Wis. 
540,  86  X.  W.  163. 

94.     Ark. — Cloth  v.   Chicago,  E.  I.  & 
P.  Ey.  Co.,  97  Ark.  86,  132  S.  W.  1005. 
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is  manifestly  erroneous"^  or  the  damages  grossly  excessive  or  inade- 
quate,'"' the  presumption  heing  in  favor  of  the  judgment  and  findings 
of  the  lower  tribunal."'  It  has  been  held  that  the  court  may  affirm 
the  judgment  as  to  part  of  the  owners  and  reverse  it  as  to  part.°^ 
2.  Certiorari.  —  Review  on  certiorari  is  generally  recognized  as 
proper  in  condemnation  proceedings,^^  when  there  is    no    adequate 


lU.— -Mercer  Countj  r.  Wolff,  237  111. 
74,  86  N.  E.  708.  Ind. — Evansville,  Q. 
&  C.  S.  E.  Co.  v.  Cochrau,  10  Ind.  560. 
Ky.—Ohio  Val.  E.  &  Min.  Co,  v.  Thom- 
as, 9  Ky.  L.  Eep.  508,  5  S.  W.  470. 
La.— New  Orleans,  etc.  E.  Co.  v.  Mc- 
Ncaley,  47  La.  Ann.  1298,  17  So.  798. 
Mich.— Detroit,  etc.  E.  Co.  v.  Ferguson, 
140  Mich.  400,  103  N.  W.  862,  la  Det. 
Leg.  N.  208.  Minn.— Minneapolis,  etc. 
Traction  Co.  v.  Fahey,  114  Minn.  54, 
129  N.  W.  1051.  Mo. — St.  Louis,  etc. 
E.  Co.  V.  Knapp.  etc.  Co.,  160  Mo.  396, 
61  S.  W.  300.  N.  Y.— 7n  re  Grade 
Crossing  Comrs.,  52  App.  Div.  27,  64 
N.  Y.  Supp.  769,  affirmed,  165  N.  Y. 
605,  58  N.  E.  1088.  Pa.— Winebiddle 
V.  Penn.  E.  Co.,  2  Grant.  Cas.  32.  Va. 
Muire  r>.  Falconer,  10  Gratt.  12.  W.  Va. 
Supervisors,  etc.  v.  Stout,  9  W.  Va. 
703. 

95.  Colo. — Lavelle  v.  Town  of  Jules- 
burg,  49  Colo.  290,  112  Pac.  774.  111. 
Alcdo  Term.  Co.  v.  Butler,  246  111.  406, 
92  N.  E.  909.  Ind. — Kyle  v.  Miller,  lOS 
Ind.  90,  8  N.  E.  721.  la.— Hall  v. 
Wabash  E.  Co.,  141  Iowa  250,  119  N.  W. 
927.  Ky. — Henderson  v.  Lexington,  33 
Ky.  K  Eep.  703,  111  S.  W.  318.  La. 
Opelousas,  G.  &  N.  E.  E.  Co.  v.  St. 
Landry  Oil  Co.,  121  La.  796,  46  So.  810. 
Mich.— Fort  St.  Union  Depot  Co.  v. 
Jones,  83  Mich.  415,  47  N.  W.  349. 
Minn. — Minneapolis,  etc.  E.  Co.  V.  Vil- 
lage of  Hartland,  85  Minn.  76,  88  N. 
W.  423.  Mo. — City  of  St.  Louis  V.  Cal- 
houn, 222  Mo.  44,  120  S.  W.  1152. 
N.  Y, — New  York  Cent.,  etc.  E.  Co.  v. 
Untermeyer,  133  App.  Div.  146,  117 
N.  Y.  Supp.  443.  Pa.— Hamilton  V. 
Pittsburg,  etc.  E.  Co.,  194  Pa.  1,  45 
Atl.  67.  Va. — Barnes  v.  Tidewater  Ey. 
Co.,  107  Va.  263,  58  S.  E.  594.  Wash. 
In  re  Mercer  St.,  55  Wash.  116,  104 
Pac.  133.  Wis.— 7n  re  Milwaukee,  etc. 
Co.,  142  Wis.  424,  125  N.  W.  903. 

96.  111.— Eock  Island  &  P.  E.  Co.  V. 
Leisy  B.  Co.,  174  111.  547,  51  N.  E.  572. 
La. — Morgan's  La.,  etc.  Co.  v.  Barton, 
51  La.  Ann.  1338,  26  So.  271.  Mo. 
Cape  Girardeau,  etc.  Co.  v.  Dennis,  67 
Mo.  438.     N.  Y. — In  re  Armory  Board, 
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35  Misc.  548,  72  N.  Y.  Supp.  37,  re- 
versed,  73  App,  Div.  152,  76  N.  Y. 
Supp.  766. 

97.  U.  S. — Metropolitan  E.  Co.  v. 
Columbia,  195  U.  S.  322,  25  Sup.  Ct. 
28,  49  L.  ed.  219,  affirming  20  App.  Cas. 
(D.  C.)  421.  III. — Lyon  v.  Hammond, 
etc.  E.  Co.,  167  111.  527,  47  N.  E.  775. 
Ind. — Indianapolis  Traction  «fc  T.  Co.  v. 
Eipley,  93  N.  E.  546.  La. — Colorado 
So.  E.  Co.  V.  Boagni,  118  La.  268,  42 
So.  932.  Md.— City  of  Baltimore  v.  Bal- 
timore &  P.  Steamboat  Co.,  104  Md. 
485,  65  Atl.  353.  Mich. — Michigan,  etc. 
E.  Co.  V.  Barnes,  44  Mich.  222,  6  N.  W. 
651,  Minn. — Siman  r.  Ehoades,  24  Minn. 
25.  N.  J. — Ellsworth  v.  Central  E.  Co., 
34  N.  J.  L.  93.  N.  Y. — Minzesheimer 
V.  Prendergast,  144  Aj^p.  Div.  576,  129 
N.  Y.  Supp.  779.  R.  I. — Bosworth  v. 
Providence,  17  E.  L  58,  20  Atl.  97. 
S.  C— Town  of  Greenwood  v.  Yoe,  89 
S.  C.  24  71  S.  E.  238.  Tex.— Ackerman 
V.  Huff,  71  Tex.  317,  9  S.  W.  236.  Vt. 
Bridgeman  •?'.  Hardwick,  67  Vt.  653,  32 
Atl.  502.  Va. — Tench  v.  Abshire,  90 
Va.  768,  19  S.  E.  779.  Wash.— City  of 
Tacoma  V.  Bonnell,  58  Wash.  593,  109 
Pae.  60.  W.  Va.— Ohio  E.  E.  Co.  v. 
Blake,  38  W.  Va.  718,  18  S.  E.  957. 
Wis. — Wolf  V.  Green  Bay,  etc.  E.  Co., 
140  Wis.  337,  122  N.  W.  743.  • 

98.  Bigelow  v.  Draper,  6  N.  D.  152, 
69  N.  W.  570. 

It  has  also  been  held  that  a  reversal 
as  to  the  parties  who  appealed  operates 
as  a  reversal  as  to  those  who  did  not 
appeal.  Kansas  City  v.  Mulkey,  176 
Mo.  229,  75  S.  W.  973;  State  ex  rel. 
Holden  v.  Gill,  84  Mo.  248. 

99.  Certiorari  denied.  Order  to 
show  cause  granted.  Mich. — Pere  Mar- 
quette E.  Co.  V.  Gypsum  Co.,  148  Mich. 
308,  111  N.  W.  913.  Minn.— City  of 
Minneapolis  v.  Wilkin,  30  Minn.  140, 
14  N.  W.  581.  Mo.— City  of  St. 
Charles  v.  Eogers,  49  Mo.  530.  N.  M. 
Leyba  v.  Armijo,  11  N.  M.  437,  68  Pac. 
939.  N.  Y. — People  v.  Laurence,  48 
Misc.    52,    94    N.    Y.    Supp.    820.      Vt. 

Prince  v.  Braintree,  64  Vt.  540,  26  Atl. 
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remedy  by  appeal  or  otherwise,^  when  error,^  irregularity,^  lack  of 
jurisdiction/  or  the  illegality  of  the  proceedings,^  can  be  sho\ra. 
Certiorari  has  been  held  to  be  the  proper  remedy  when  the  right 
of  condemnation  is  denied,''  for  example,  on  demurrer  to  the  petition  ;^ 
when  the  petition  is  erroneous;^  on  adjudicating  the  question  of  public 
use;^  for  refusal  to  receive  evidence  on  the  preliminary  hearing;^** 


1095.     Wash. — State  v.  Superior  Court, 
42  Wash.  684,  So  Pac.  673. 

See  generally  the  title  "Certiorari." 

In  Tennessee  Cent.  R.  Co.  v.  Camp- 
bell, 109  Tenn.  640,  75  S.  W.  1012, 
certiorari  was  denied  because  applica- 
tion was  premature,  in  that  no  final 
judgment  had  been  rendered.  Amd 
see  Eand  v.  Townshend,  26'  Vt.   670. 

1.  Mich. — Grand  Eapids,  etc.  E.  Co. 
V.  Weiden,  69  Mich.  572,  37  N.  W. 
872.  Mont. — State  v.  District  Court, 
29  Mont.  153,  74  Pae.  200.  N.  J.— De- 
vine  V.  Olney,  68  N.  J.  L.  284,  53  Atl. 
466.  Pa. — In  re  Katharine  Water  Co., 
32  Pa.  Super.  94,  denominated  appeal, 
but  equivalent  to  certiorari  before 
statute.  Wash. — State  v.  Superior 
Court,  46  Wash.  303,  89  Pac.  879. 

Effect  of  existence  of  other  reme- 
dies, see  the  title  "Certiorari,"  4 
Standard  Proc.   894   et  seq. 

In  State  v.  District  Court,  29  Mont. 
153,  74  Pac,  200,  the  right  to  certiorari 
was  said  to  depend  upon  the  exist- 
ence of  the  following  facts:  excess 
of  jurisdiction;  absence  of  right  of 
appeal;    no   other   adequate  remedy. 

In  Coeur  D'Alene  Min.  Co.  v.  Woods, 
15  Idaho  26,  96  Pac.  210,  there  could 
have   been   appeal. 

When  appeal  denied  improperly,  cer- 
tiorari is  proper.  Hartz  v.  Wayne  Cir. 
Judge,  164  Mich.  231,  129  N.  W.  25. 

Great  public  inconvenience  likely  to 
result  from  interference  may  be  ground 
for  denying  certiorari  where  other  ade- 
quate remedies  exist.  Iti  re  Eightieth 
St.,  17  Abb,  Pr.  (N,  Y.)  324,  under  spe- 
cial statute. 

2.  McCulley  v.  Cunningham,  96  Ala. 
583,  11  So.  694;  Summerville,  etc.  Eoad 
Co.  V.  The  Deutscher  Schuetzen  Club, 
59  Ga.  81. 

3.  111.— Joliet  C.  E.  Co.  v.  Barrows, 
24  m.  562,  lack  of  knowledge  of  pro- 
ceedings in  time  to  appeal.  la. — Run- 
ner V.  Keokuk,  11  Iowa  543.  Mo. — An- 
derson V.  St.  Louis,  47  Mo.  479,  denying 
injunction.  N.  J. — Bennet  v.  Camden, 
etc.    T.    Co.,    14    N.   J.   L.    145,     N.   Y, 


Buckley  v.  Drake,  9  Civ.  Proc.  336. 
Pa, — In  re  Kensington  &  O,  T.  Co.,  97 
Pa.  260;  D.  L.  &  W.  R.  Co.  v.  Burson, 
61  Pa.   369. 

As  to  grounds  for  issuance  of  the 
writ,  in  general,  see  the  title  "Cer- 
tiorari," 4  Standard  Proc.  915  et  seq. 

For  irregularity  in  adjournment  by 
commissioners  court  may  refuse  writ  if 
no  prejudice  resulted.  Johnson  v.  Clay- 
ton County  Suprs.,  61  Iowa  89,  15  N. 
W.  856. 

Judgment  defective  in  form  cannot 
be  reviewed  on  certiorari.  St.  Paul  & 
S.  C.  E,  Co.  v.  Murphy,   19   Minn.  500. 

4.  Ariz, — De  Hansen  v.  District 
Court,  11  Ariz.  379,  94  Pac.  1125.  Colo. 
Sievers  v.  Garfield  County  Ct.,  11  Colo. 
App.  147,  52  Pac.  634.  Wis.— Western 
Union  E.  Co.  v.  Dickson,  30  Wis.  389. 

5.  m,— Bell  r.  Mattoon  W.  &  E.  Co., 
235  111.  218,  85  N,  E.  214.  la.— Abney 
r.  Clark,  87  Iowa  727,  55  IST.  W.  6. 
Mich. — People  v.  Brighton,  20  Mich, 
57.  N.  J. — National  Docks,  etc.  E.  Co. 
r.  State,  53  N.  J.  L.  217,  21  Atl.  570, 
26   Am.   St.  Eep.  421, 

6.  Central  E,  Co.  t\  Hudson  T.  E. 
Co.,  46  N.  J.  L.  289,  authority  to  insti- 
tute proceedings.  And  see  Lamb  v. 
Schottler,  54  Cal.  319.  Contra,  People 
V.  M'cClellan,  107  App.  Div.  272,  94  N. 
Y.  Supp.  1107. 

7.  Chicago  &  K.  Term.  E.  Co.  v. 
Grand  Eapids  &  I.  E.  Co.,  153  Mich. 
686,  117  N.  W.  383;  Whatcom  County 
v.  Yellowkanim,  48  Wash.  90,  92  Pac. 
892. 

8.  Glazier  v.  New  Jersey  &  N.  Y. 
R.  E.  Co..  60  N.  J.  L.  353,  37  Atl.  614. 

Technical  objections  to  petition  can- 
not be  made  for  the  first  time  on  appli- 
cation for  certiorari.  Inhabitants  of 
Plymouth  V.  Plymouth  County  Comrs., 
16  Gray   (Mass.)    341. 

9.  North  Coast  R.  Co,  v.  Gentry 
(Wash.),  107  Pac.  1059;  Seattle  &  M. 
E.  Co.  V.  Bellingham  Bav  &  E.  E.  Co., 
29  Wash.  491,  69  Pac.  1107,  92  Am.  St. 
Eep.  907. 

10.  Fonda  V.  Canal  Appraisers,  1 
Wend.  (N,  Y,)  288, 
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as  to  questions  of  fact,^^  particularly,  final  facts  determined  by  a 
jury.'= 

In  view  of  the  fact  that  on  certiorari  only  questions  of  law  are  ex- 
amined as  a  rule,^^  the  question  of  amount  of  damages  is  not  open/* 
if  the  proper  principle  in  assessment  has  been  followed/^  except  in 
certain  jurisdictions  Avhen  the  damages  are  excessive.^" 

The  owner  cannot  resort  to  certiorari  if  he  has  acquiesced  in  the 
taking  of  the  property^^  though  the  mere  fact  that  the  improvement 
has  been  made  is  not  a  bar." 

Parties Persons  claiming  an  interest  in  the  property,^^  as  well  as 

the  real  owners  of  the  property  in  question  may  resort  to  certiorari.^'^ 

K.  Abai^^donment  or  Dismissal.  —  1.  Statement.-^  —  On  this  sub- 
ject, of  course,  the  provisions  of  the  various  statutes  must  be  con- 
sulted.-^ 


11.  In  re  Eoad  in  Herrick,  etc.  Tps., 
16  Pa.  Super.  579. 

12.  Backus  v.  Circuit  Judge,  89 
Mich.  209,  50  N.  W.  646. 

13.  In  re  Spring  Garden  St.,  4  Eawle 
(Pa.)  192;  Palethorp  v.  Philadelphia  & 
T.  K.  Co.,  2  Walk.  (Pa.)  487.  See 
cases  cited  heretofore  in  this  section 
and  generally  the  title  "Certiorari," 
4  Standard  Proc.  943  et  seq. 

14.  Mich. — Weber  ik  Ryers,  82  Mich. 
177,  179,  46  N.  W.  233,  234.  N.  H. 
In  re  Tucker,  27  N.  H.  405.  K  J. 
State  V.  Miller,  23  N.  J.  L.  383.  Pa. 
Eeitenbaugh  V.  Chester  Val.  R.  Co.,  21 
Pa.   100. 

15.  Xew  Jersey  R.  &  T.  Co.  v.  Suy- 
dam,  17  K  J.  L.  25. 

16.  Ex  parte  New  Jersey  R.  Co.,  16 
K  J.  L.  393;  Pennsylvania  R.  R.  v. 
Heister,  8  Pa.  445. 

17.  Slocum  T.  Neptune  Tp.,  68  N.  J. 
L.  595,  53  Atl.  301. 

18.  Drainage  Comrs.  v.  Volke,  163 
111.  243,  45  N.  E.  415,  affirming  59  111. 
App.   283. 

19.  Central  R.  Co.  v.  Hudson  T.  R. 
Co.,  46  N.  J.  L.  289.  See  generally 
the  title  "Certiorari,"  4  Standard 
Proc.  903. 

20.  Chambers  t\  Carteret  &  S.  R. 
Co.,  54  N.  J.  L.  85,  22  Atl.  995. 

21.  See  generally  the  title  "Dis- 
missal,   Discontinuance    and    Nonsuit." 

22.  Condemnor  Liable  for  Costs. 
State  V.  Hug,  44  Mo.  116;  St.  Louis  & 
G.  R.  Co.  V.  Cape  Girardeau,  etc.  R.  Co., 
1^6  Mo.  App.  272,  102  S.  W.  1042; 
In  re  Penn  Alley,  1  Pa.  Dist.  141.  And 
see  Ball.  Ann.  Codes  &  St.,  §5642;  Port 
Angeles  Pac.  R.  Co.  V.  Cooke,  38  Wash. 
184,  80  Pac.  305. 
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Expenses.  —  HI. — Sanitary  Dist.  v. 
Bernstein,  175  111.  215,  51  N.  E.  720. 
Mass. — Drury  v.  Boston  City,  101  Mass. 
439.  Mo.— Owen  v.  City  of  Springfield, 
83  Mo.  App.  557.  Pa. — Moravian  Sem- 
inary V.  Bethlehem,  153  Pa.  583,  26  Atl. 
237,  32  W.  N.  C.  102. 

Contra,  Bergman  v.  St.  Paul,  etc.  R. 
Co.,  21   Minn.   533. 

Extraordinary  expenses  of  the  owner 
are  not  recoverable.  Owensboro  Palls, 
etc.  R.  Co.  V.  Gray,  14  Ky.  L.  Rep.  79. 
Attorney's  fees.— 111. — Ricker  v.  City 
of  Danville,  204  111.  191,  68  N.  E.  403. 
la. — Ford  i\  Board  of  Comrs.,  148  Iowa 
1,  126  N.  W.  1030.  Mo.— St.  Louis  R. 
Co.  V.  Southern  R.  Co.,  138  Mo.  591, 
39  S.  W.  471;  Kirn  v.  Cape  Girardeau 
&  C.  R.  Co.,  124  Mo.  App.  271,  101  S. 
W.  673.  N.  Y.—In  re  Waverly  W.  Co., 
85  N.  Y.  478,  reversing  16  Hun  57. 
Pa.— Marshall  v.  Gove,  10  Pa.  Co.  Ct. 
532. 

Contra.  Winkelman  v.  City  of  Chi- 
cago, 213  111.  360,  72  N.  E.  1066;  An- 
drus  V.  Bay  Creek  R.  Co.,  60  N.  J.  L. 
10,  36  Atl.  826. 

No  liability  for  owner's  counsel  fees 
in  opposing  the  proceedings  exists  upon 
dismissal.  Nauman  V.  Big  Tarkio 
Drainage  Dist.,  113  Mo.  App.  575,  87 
S.  W.  1195. 

Separate  action  is  necessary  to  re- 
cover attorney's  fees  and  expenses  on 
the  (dismissal  of  the  action.  St.  Louis 
&  G.  R.  Co.  V.  Cape  Girardeau,  etc.  R. 
Co.,  126  Mo.  App.  272,  102  S.  W.  1042. 
Damages. — Minn. — Minnesota  &  ISI. 
W.  R.  Co.  V.  Woodworth,  32  Minn. 
452,  21  N.  W.  476.  Mo.— Leisse  v.  St. 
Louis  &  I.  M.  R.  Co.,  72  Mo.  561,  af- 
firming   2    Mo.    App.    105,    and    5    Mo. 
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While  a  discontinuance  of  an  ordinary  action  can  be  only  upon 
order  of  court,  a  proceeding  may  abate  without  an  order  of  court.^^ 


App.  585;  Owen  v.  City  of  Springfield, 
83  Mo.  App.  557.  N.  H.— Thurston  v. 
Alstead,  26  N.  H.  259.  N.  Y.—In  re 
Munson,  9  N.  Y.  St.  126.  Pa.— Mora- 
vian Seminary  v.  Bethlehem,  153  Pa. 
583,  26  Atl.  237,  32  W.  N.  C.  102.  Wis. 
Van  Valkenburgh  V.  Milwaukee,  43 
Wis.  574. 

For  unreasonable  delay  in  prosecuting 
the  proceedings  the  condemnor  is  liable 
in  damages.  City  of  Baltimore  v.  Mus- 
grave,  48  Md.  272;  Simpson  v.  Kansas 
City,  111  Mo.  237,  20  S.  W.  38. 

No  suit  for  damages  is  maintainable 
if  possession  is  not  taken  before  aban- 
donment. City  of  Chicago  v.  Hayward, 
176  111.  130,  52  N.  E.  26,  reversing 
60  111.  App.  582. 

Condemnor  is  regarded  as  a  tres- 
passer ah  initio  if  abandonment  occurs 
after  entry.  Ind. — Pittsburg,  Ft.  W., 
&  C.  R.  Co.  V.  Swinney,  97  Ind.  586. 
la. — Ford  v.  Board  of  Comrs.,  148  Iowa 
1,  126  N.  W.  1030.  Mc— Simpson  v. 
Kansas  City,  111  Mo.  237,  20  S.  W.  38. 

Not  on  the  award.  Cal. — Lamb  v. 
Schottler,  54  Cal.  319.  Conn. — Stevens 
■V.  Danbury,  53  Conn.  9,  22  Atl.  1071. 
m.— Pearce  v.  City  of  Chicago,  176  111. 
152,  52  N.  E.  27,  alJirming  67  111.  App. 
671.  Ind. — Decker  v.  Wiashburn,  8  Ind. 
App.  673,  35  N.  E.  1111.  la.— Hast- 
ings V.  Burlington  &  M.  R.  Co.,  38  Iowa 
816.  Md.— Black  v.  Baltimore,  59  Md. 
235,  33  Am.  Rep.  320.  Mo.— City  of 
St.  Joseph  V.  Hamilton,  43  Mo.  282. 

Deposit,  if  it  has  been  made,  must 
be  returned.  Reynolds  v.  Louisiana,  A. 
&  M.  R.  Co.,  59  Ark.  171,  26  S.  W. 
1039;  First  Nat.  Bank  v.  Western  R. 
Co.,  49  Vt.  167. 

In  New  York,  "the  statute  does  not 
give  an  absolute  right  to  the  con- 
demnor to  discontinue  a  proceeding, 
and  it  is  quite  clear  that  the  court 
should  not,  without  the  gravest  rea- 
sons, long  after  the  report  of  the  com- 
missioners has  once  been  confirmed  on 
plaintiff's  motion,  permit  an  amend- 
ment, or,  what  is  the  same  thing,  a 
discontinuance  and  recommencement." 
New  York  Cent.  &  H.  R.  R.  Co.  V. 
Marshall,   112   N.  Y.   Supp.   33,   36. 

New  York  Code  Civ.  Proc,  §3374, 
provides:  "Upon  the  application  of 
the   plaintiff  to   be   made   at   any  time 


after  the  presentation  of  the  petition 
and  before  the  expiration  of  thirty 
days  after  the  entry  of  the  final  order, 
upon  eight  days'  notice  of  motion  to 
all  other  parties  to  the  proceeding  who 
have  appeared  therein  or  upon  an  order 
to  show  cause,  the  court  may,  in  its 
discretion,  and  for  good  cause  shown, 
authorize  and  direct  the  abandonment 
and  discontinuance  of  the  proceeding, 
upon  payment  of  the  fees  and  expenses, 
if  any,  of  the  commissioners,  and  the 
costs  and  expenses  directed  to  be  paid 
in  such  final  order,  if  such  final  order 
shall  have  been  entered,  and  upon  such 
other  terms  and  conditions  as  the  court 
may  prescribe." 

In  California,  see  Code  Civ.  Proc, 
§581.  Right  may  be  exercised  though 
damages  agreed  upon.  Southern  Cali- 
fornia, etc.  Co.  V.  Cameron,  141  Cal. 
283,  74  Pac.  838.  And  see  People  v. 
Highway  Comrs.,   88   111.   141. 

Right  to  abandon  may  be  destroyed 
by  agreement.  See  In  re  Southern 
Blvd.  R.  Co.,  63  Hun  631,  17  N.  Y. 
Supp.   828. 

23.  People  v.  Morris,  143  App.  Div. 
293,  128  N.  Y.  Supp.  74.  And  see: 
U.  S. — Mason  City,  etc.  R.  Co.  v.  Boyn- 
ton,  158  Fed.  599,  85  C.  C.  A.  421; 
Colorado  East.  R.  Co.  v.  Union  Pac. 
R.  Co.,  94  Fed.  312,  36  C.  C.  A.  263. 
111. — Sangamon  County  v.  Brown,  13 
111.  207.  la.— Hunting  v.  Curtis,  10 
Iowa  152.  Ky. — Cornwall  v.  L.  &  N. 
R.  Co.,  104  Ky.  29,  46  S.  W.  685.  Mass. 
City  of  New  Bedford  v.  Bristol  County 
Comrs.,  9  Gray  346.  Mo. — Simpson  v. 
Kansas  City,  111  Mo.  237,  20  S.  W. 
38.  Tex.— Texas  &  P.  R.  Co.  r.  Ford, 
9  Tex.  Civ.  App.  557,  30  S.  W.  372. 

People  V.  Morris,  supra,  was  a  case 
arising  under  the  Greater  New  York 
Charter.  The  court  said:  "In  this 
case  the  legislature  has  delegated  the 
power  to  exercise  the  right  of  eminent 
domain  to  certain  municipal  boards  or 
officers  for  a  governmental  purpose, 
i.  e.,  the  acquisition  of  a  school  site. 
No  private  interest,  not  even  that  of 
the  city  itself  as  a  proprietor,  is  con- 
cerned in  the  exercise  of  that  right. 
It  was  for  the  board  of  education  and 
the  board  of  estimate  and  apportion- 
ment  to   determine   whether  the   public 
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The  abandonment  must  be  made  in  good  faith-^  and  not  for  the 
purpose  of  beginning  a  new  action  and  to  obtain  a  lower  assessment 
of  damages.-^ 

Abandonment  may  occur  as  to  only  a  part  of  the  land,^"  and  as 
to  less  than  all  of  the  defendants.-^ 

Dismissal  of  the  suit  amounts  to  an  abandonment,-^  or  the  with- 
drawal of  the  condemnor's  deposit,-**  or  failure  to  pay  within  the  time 
prescribed  by  statute,^*^  unless  possession  of  the  property  be  retained,^^ 

Mere  delay  in  prosecuting  an  appeal  does  not  amount  to  an  abandon- 
ment.^- 


interest    required    or    justified    the    ac- 
quisition  of  this   site    for    school    pur- 
poses,   and    until    private    rights    have 
intervened    they    alone    can    determine 
whether  the  puiblic    interest    requires   a 
discontinuance   or   abandonment   of  the 
proceedings.     Surely  they  are  not  bound 
to    go    ahead,    if    it    develops,    contrary 
to    expectation,    that    the    cost    of    the 
particular  site  selected  will  be  prohib- 
itive.     Their    resolutions    selecting    the 
site    are    the    basis    of    the   proceeding. 
If   it   be  conceded   that   they   have   the 
power   to   rescind   those   resolutions,   as 
I  think  it   must  be,  it   necessarily  fol- 
lows that  upon  such  action  being  taken 
the   proceeding   abates.     Surely  it   can- 
not be  continued  in  the  absence  of  any 
warrant  for  it.     The  rights  of  property 
owners  have  not  been  prejudiced.    Both 
their   ownership   and   possession   remain 
undisturbed.     The  case  is  very  different 
from    a    mere     suitor     undertaking    to 
withdraw  from  a  litigation  without  an 
order   of   the   court.     If   this   had  been 
a  proceeding  directly  authorized  by  the 
legislature,  no  one  would  question  that 
it    abated    upon    a    repeal    of    the    act 
authorizing  it  to  be  instituted."     Peo- 
ple V.   Morris,   143   App.   Div.    293,   128 
N.  Y.  Supp.  74.     See  also  Browning  v. 
Collis,  21  Misc.  155,  47  N.  Y.  Supp.  76; 
New  York,  O.  &  W.  E.  Co.  v.  Nelson, 
136  N.  Y.  Supp.  514. 

24.  City  of  Evanston  v.  Clark,  77 
111.  App.  234;  Robertson  v.  Harten- 
bower,   120  Iowa  410,  94  N.  W.   857. 

25.  D.  C. — ^District  of  Columbia  V. 
Moore,  5  App.  Cas.  497.  N.  Y. — New 
York  Central,  etc.  R.  Co.  v.  Marshall, 
127  App.  Div.  534,  112  N.  Y,  Supp.  33. 
Ohio.  —  Cincinnati  So.  E.  Co.  v. 
O'Meara,  7  Ohio  Dec.  346,  2  Wkly,  L. 
Bui.  142.  Wash.— Northern  Pac.  E.  Co. 
V.  City  of  Georgetown,  50  Wash.  580, 
97  Pac.  659. 
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In  the  following  suits  the  abandon- 
ment of  the  first  was  held  no  bar  to 
the  second  proceeding:  Ala. — Alabama 
M.  E.  Co.  V.  Newton,  94  Ala.  443,  10 
So.  89.  la. — Corbin  v.  Cedar  Eapids, 
etc.  E.  Co.,  66  Iowa  73,  23  N.  W.  270. 
Ohio. — Cincinnati  So.  E.  V.  Haas,  42 
Ohio  St.  239. 

Nonsuit  and  abandonment  are  not 
the  same.  Denver  &  N.  O.  E.  Co.  V. 
Lamborn,   8  Colo.  380,   8   Pac.   582. 

It  is  proper  to  abandon  and  begin 
another  suit  to  condemn  the  same  and 
additional  property.  Fay  v.  Dist.  'ot 
Columbia,  33  App.  Cas.   (D.  C.)   366. 

26.  In  re  Rogers'  Blvd.,  70  Minn. 
132,  72  N.  W.  967;  In  re  Mt.  Vernon 
Ave.,  193  N.  Y.  658,  87  N.  E.  1123. 
But  see  Union  E.  Co.  v.  Standard 
Wheel  Co.,  149  Fed.  698,  79  C.  C.  A. 
386. 

27.  In  re  Milwaukee  So.  E.  Co.,  124 
Wis.  490,  102  N.  W.  401. 

28.  Pearce  v.  City  of  Chicago,  176 
III.  152,  52  N.  E.  27,  affirming  67  111. 
App.  671. 

29.  Hull  V.  Chicago,  etc.  E.  Co.,  21 
Neb.  371,  32  N.  W.  162. 

30.  Bartleson  v.  Minneapolis,  33 
Minn.  468,  23  N.  W.  839;  Cincinnati 
So.  E.  Co.  V.  Haas,  9  Ohio^  Dec.  33,  10 
Wkly.  L.  Bui.  97,  affirming  8  Ohio  Dec. 
642,  9  Wkly.  L.  Bui.  97. 

31.  Wilcox  V.  St.  Paul  &  N.  P.  E. 
Co.,  35  Minn.  439,  29  N.  W.  148;  Wool- 
ard  V.  City  of  Nashville,  108  Tenn.  353, 
67   N.   W.   801. 

Abandonment  is  not  effectual  unless 
the  premises  be  abandoned.  Witt  V. 
St.  Paul  &  N.  P.  E.  Co.,  35  Minn.  404, 
29   N.   W.   161. 

32.  Bradley  v.  Northern  Pac.  E.  Co., 
38  Minn.  234,  36  N.  W.  345. 

Failure  to  continue  proceedings  may 
amount  to  abandonment.  Macon  V. 
Owen,  3  Ala.  116. 
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2.  When  Right  May  Be  Exercised.  —  According  to  the  respective 
authorities  in  the  footnotes,  the  right  of  abandonment  may  be  exer- 
cised: within  a  reasonable  time;^^  before  the  final  submission  of  the 
case  to  the  jury;^*  after  the  trial  has  begun,^'^  after  the  verdict  of  the 
jury,36  or  the  award  of  commissioners;"  pending  an  appeal;"^  until 
the  payment  or  tender  of  damages.^^ 

It  is  held  improper  to  abandon  after  the  making  of  a  contract  to 
take  the  property;*"  after  an  election  to  take;"  after  the  filing  of  a 
bond  for  the  payment  of  compensation;*-  after  the  confirmation  of 
the   award  of  commissioners;*^   after    final     judgment;**    after    the 


33.  Conn. — Bohannan  v.  City  of 
Stamford,  80  Conn.  107,  67  Atl.  372. 
HI. — Winkelman  v.  City  of  Chicago, 
213  111.  360,  72  N.  E.  1066.  Ind.— City 
of  Terre  Haute  v.  Sachs,  171  Ind.  679, 
86  N.  E.  45.  N.  J. — O'Neill  v.  Hudson 
County  Freeholders,  41  N.  J.  L.  161. 
N.  Y.— New  York  Cent.  &  H.  E.  E.  Co. 
r.  Marshall.  127  App.  Div.  534,  112  N. 
Y.  Supp.  33. 

In  New  York  the  spirit  of  both  the 
former  law  and  the  present  law  (Laws, 
18&4)  requires  that  a  discontinuance 
be  moved  for  promptly.  New  York 
Cent.  &  H.  E.  E.  Co.  v.  Marshall,  supra. 

34.  Kremer  v.  Chicago,  etc.  E.  Co., 
51  Minn.  15,  52  N.  W.  977,  38  Am.  St. 
Eep.  468;  Dayton  &  W.  E.  Co.  V.  Mar- 
shall, 11  Ohio  St.  497. 

35.  City  of  Worcester  v.  Lakeside 
Mfg.  Co.,  174  Mass.  299,  54  N.  E.  833. 

36.  U.  S. — United  States  v.  Oregon 
E.  &  Nav.  Co.,  16  Fed.  524.  lU.— City 
of  Chicago  v.  Goodwillie,  208  111.  252, 
70  N.  E.  228.  Ind. — Brokaw  v.  Terre 
Haute,  97  Ind.  451.  la.— Klopp  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  142  Iowa  474, 
119  N.  W.  373.  N.  J.— In  re  Port 
Eeading  E.  Corp.,  75  N.  J.  L.  430,  68 
Atl.  219.  Ohio. — State  v.  Cincinnati 
&  L  E.  Co.,  17  Ohio  St.  103.  Wash. 
North  Coast  E.  Co.  V.  Aumiller,  61 
Wash.  271,  112  Pac.  384. 

37.  Idaho.— Chicago,  M.  &  St.  P.  E. 
Co.  V.  Trueman,  18  Idaho  687,  112  Pac. 
210.  111.— Village  of  Hyde  Park  V. 
Dunham,  85  111.  569.  Mo.— State  ex  rel. 
Hilleman  v.  Fort,  180  Mo.  97,  79  S.  W. 
167.  Pa. — Eoberts  v.  Germantown  E. 
Co.,  11  Pittsb.  Leg.  J.  278. 

Contra. — Ga.— Central  Georgia  Power 
Co.  V.  Nolan,  135  Ga.  443,  69  S.  E.  561. 
Me. — .lones  v.  Oxford  County,  45  Me. 
419.  Mo. — Simpson  v.  Kansas  City, 
111  Mo.  237,  20  S.  W.  38.  Pa.— Wood 
V.  Trustees  of  State  Hospital,  164  Pa. 
159,    30    Atl.    237.      Wis.— Sprague     v. 


Northern  Pac.  E.  Co.,  122  Wis.  509, 
100  N.  W.  842,  106  Am.  St.  Eep.  997. 
After  making  but  before  filing  corn- 
missioners'  report,  discontinuance  is 
proper.  In  re  Comrs.  of  Washington 
Park,  56  N.  Y.  144. 

38.  Clarke  v.  Manchester,  56  N.  H. 
502;  State  V.  Waite,  25  Ohio  C.  C.  216. 
Contra,  Drath  v.  Burlington  &  M.  E.  E. 
Co.,  15  Neb.  367,  18  N.  W.  717,  where 
appeal  by  owner. 

39.  U.  S. — United  States  v.  Dickson, 
127  Fed.  774.  Colo. — Denver  &  N.  O. 
E.  Co.  V.  Lamborn,  8  Colo.  380,  8  Pac. 
582.  111.— Kadish  v.  Chicago,  6  N.  E. 
467.  Md. — Merrick  V.  Baltimore,  43 
Md.   219. 

Abandonment  after  payment  of  dam- 
ages is  improper.  Shannahan  v.  Water- 
bury,  63  Conn.  420,  28  Atl.   611. 

40.  Bardstown,  etc.  Co.  v.  Nelson 
County,   109'  Ky.   800,   60   S.   W.   862. 

41.  Mabon  v.  Halsted,  39  N.  J.  L. 
640. 

If  there  be  no  discontinuance  within 
the  time  required,  the  presumption  is 
that  the  condemnor  has  elected  to  take 
the  property.  State  v.  Humes,  34 
Wash.    347,    75   Pac.    348. 

42.  Fischer  v.  Catawissa  E.  Co.,  175 
Pa.  554,  34  Atl.  860. 

43.  IT.  S.— Brown  V.  City  of  New 
York,  183  Fed.  888.  Ind.— City  of  La- 
fayette V.  Schultz,  44  Ind.  97.  Mo. 
Whyte  V.  City  of  Kansas,  22  Mo.  App. 
409.  N.  J. — In  re  Wates  Comrs.,  31 
N.  J.  L.  72.  N.  Y. — In  re  Ehinebeck  & 
C.  E.  Co.,  67  N.  Y.  242,  affirming  8 
Hun  34;  Simpson  V.  Berkowitz,  59 
Misc.  160,   110   N.  Y.  Supp.  485. 

See  Title  Ins.,  etc.  Co.  v.  Lusk,  15 
Cal.  App.  358,  115  Pac.  63. 

44.  lU.— Chicago,  E.  I.  &  P.  E.  Co. 
r.  Chicago,  148  111.  479,  36  N.  E.  72. 
Ky. — Duncan  V.  Louisville,  8  Bush  98. 
La. — Mallard  v.  Lafayette,  5  La.  Ann. 
112.     Mo. — In  re  Seventeenth  St.,   189 
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rights  of  the  owner  have  become  vested;*^  after  the  deposit  in  court 
of  the  sum  awarded  ;*''  after  title  has    passed    to    the    condemnor,^^ 

III.  PROCEEDINGS  INSTITUTED  BY  OWNER.  — A.  Gen- 
ER^vLLY  AS  TO  THE  RiGiiT.  —  In  addition  to  the  right  of  the  condemnor 
to  institute  condemnation  proceedings,  the  owner  is  entitled  in  many 
jurisdictions  to  institute  proceedings  to  ascertain  the  value  of  property 
taken  for  public  purposes.*^  Such  actions  cannot  generally  be  brought 
when  the  entry  upon  the  property  was  made  without  any  claim  of 
right/^  nor  for  a  negligent  injury  to  property,^"  nor  in  cases  in  which 


Mo.  245,  88  S.  W.  45.  Neb.— Brown 
v.  Chicago,  'etc.  E.  Co.,  64  Neb.  62, 
89  N.  W.  405.  N.  Y.— People  v.  Syra- 
cuse Common  Council,  78  N.  Y.  56. 
Pa. — Mvers  v.  So.  Bethlehem,  149  Pa 
85,  24  Atl.  280.  30  W.  N.  C.  218.  Wash. 
Port  Angeles  Pac.  E.  Co.  V.  Cooke,  38 
Wash.  184,  80  Pac.  305. 

And  see  Big  Lost  Eiver  Irr.  Co.  v. 
Davidson,  21  Idaho  160,  121  Pae.  88. 

Contra,  111. — Winkelman  V.  City  of 
Chicago,  213  HI.  360,  72  N.  E.  1066. 
la.— Gear  v.  Dubuque  &  S.  C.  E.  Co., 
20  Iowa  523,  89  Am.  Dec.  550.  Ky. 
Manion  v.  Louisville,  St.  L.  &  T.  E. 
Co.,  90  Ky.  491,  14  S.  W.  532. 

Irregular  judgment  is  no  bar  to 
abandonment.  Moravian  Seminary  v. 
Bethlehem,  153  Pa.  583,  26  Atl.  237, 
32  W.  N.  C.  102. 

45.  D.  C. — District  of  Columbia  r. 
Hess,  35  App.  Cas.  38.  N.  Y.—In  re 
Washington  Park  Comrs.,  56  N.  Y.  144, 
2  Thomp.  &  C.  637,  reversing  15  Abb. 
Pr.  (N.  S.)  148;  People  v.  Brooklyn, 
1  Wend.  318.  W.  Va. — Chesapeake  & 
O.  E.  Co.  V.  Bradford,  6  W.  Va.  220. 

46.  Gray  f,  St.  Louis  &  S.  F.  E.  Co., 
81  Mo.  126;  Crowner  v.  Watertown  & 
E.  E.   Co.,  9  How.  Pr.   (N.  Y.)   457. 

47.  Colo.— Denver  &  N.  O.  E.  Co. 
V.  Lamborn,  8  Colo.  380,  8  Pac.  582. 
m.— City  of  Evanston  v.  O'Leary,  70 
111.  App.  124;  City  of  Chicago  v.  Hay- 
ward,  60  111.  App.  582.  la — State  v. 
Keokuk,  9  Iowa  438.  N.  Y.— West- 
chester County  V.  Trustees,  140  App. 
Div.  188,  124  N.  Y.  Supp.  1029.  Wash. 
Bellingham  Bay  &  B.  C.  E.  Co.  v. 
Strand,  14  Wash.  144,  44  Pac.  140,  46 
Pac.  238. 

Contra,  Chicago,  St.  L.  &  W.  E.  Co. 
V.  Gates,  120  111.  86,  11  N.  E.  527. 

48.  U.  S.— Great  Falls  Mtg.  Co.  f>. 
Attornev-General,  124  U.  S.  581,  8  Sup. 
Ct.  631  ,"^31  L.  ed.  527,  affirming  25  Fed. 
521;  Hollingsworth  v.  Parish,  17  Fed. 
109.     Ark.— Cairo  &  F.  E.  Co.  v.  Trout, 
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32  Ark.  17.  Cal. — Johnson  v.  Alameda 
County,  14  Cal.  106.  Colo.— Denver 
Circle  E.  Co.  v.  Bigler,  10  Colo.  428, 
15  Pac.  726.  D.  C. — Dixon  v.  Balti- 
more &  B.  E.  E.  Co.,  1  Mackey  78. 
Ind.— Marion  &  M.  V.  E.  Co.  v.  Ward, 
9  Ind.  123.  la. — McGinnis  V.  Wabash 
E.  Co.,  114  N.  W.  1039.  Kan.— Central 
Branch  IT.  P.  E.  Co.  v.  Andrews,  26 
Kan.  702.  Mass. — In  re  Hinckley,  15 
Pick.  447.  Mich. — Grand  Eapids  &  I. 
E.  Co.  r.  Heisel,  47  Mich.  393,  11  N.  W. 
212.  Neb. — Crawford  Co.  v.  Hathaway, 
67  Neb.  325,  93  N.  W.  781,  100  Am. 
St.  Eep.  647,  60  L.  E.  A.  889.  N.  H. 
Wright  v.  Pemigewasset  Power  Co.,  75 
N.  H.  3,  70  Atl.  290.  N.  Y.—In  re 
Hodge,  28  Misc.  104,  59  N.  Y.  Supp. 
775.  Ohio. — Fries  v.  Wheeling  &  L.  E. 
E.  Co.,  56  Ohio  St.  135,  46  N.  E.  516. 
Okla.— Blackwell,  E.  &  S.  W.  E.  Co.  v. 
Bebout,  19  Okla.  63,  91  Pac.  877.  Ore. 
Kendall  V.  Post,  8  Ore.  141.  Pa.— 
Mountz  V.  Philadelphia  H.  &  P.  E.  Co., 
203  Pa.  128,  52  Atl.  15.  Wis.— Lenz 
jr.  Chicago,  etc.  E.  Co'.,  Ill  Wis.  198, 
86  N.  W.  607. 

This  right  was  denied  in:  Ark. — 
Bentonville  E.  E.  t\  Baker,  45  Ark. 
252.  Conn. — Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636.  HI.- Eus- 
sell  V.  Chicago,  etc.  E.  Co.,  205  111. 
155,  68  N.  E.  727,  affirming  98  111.  App. 
347.  Mich. — Grand  Eapids  &  I.  E.  Co. 
r.  Heisel,  47  Mich.  393,  11  N.  W.  212. 
Ohio. — Comrs.,  etc.  v.  McGee,  20  Ohio 
C  C.  201;  Longworth  v.  City  of  Cin- 
cinnati, 48  Ohio  St.  637.  29  N.  E.  274. 
Tex. — International  &  .G.  N.  E.  Co.  v. 
Benitos,  59  Tex.  326.  Va.— Virginia 
&  T.  E.  Co.  V.  Campbell,  22  Gratt.  437. 
Wis. — Younkin  v.  Milwaukee,  etc.  Co., 
120  Wis.  477,  98  N.  W.  215. 

49.  Mitchell  v.  Union  Electric  Co., 
70  N.  H.  569,  49  Atl.  94. 

50.  Gordon  r.  International  Paper 
Co.,  72  N.  H.  346,  56  Atl.  757. 
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there  has  been  no  taking  but  only  an  indirect  injury  to  property .-^^ 

B.  Statutory  Provisions.  —  Provision  is  frequently  made  by  stat- 
ute for  the  relief  of  owners  deprived  of  their  property  without  com- 
pensation by  persons  having  the  right  to  condemn  it.^^ 

The  statutory  remedy  may  be  made  the  exclusive  remedy,^^^  though 
in  numerous  instances  it  is  held  to  be  cumulative.^* 

C.  Election  of  Eemedies.  —  Though  the  ovmer  might  have  ob- 
tained compensation  by  applying  to  the  condemnor,  he  is  not  bound 
to  do  so.  He  may,  at  onoe,  institute  proceedings  to  have  compensation 
assessed.^^  Though  an  action  for  trespass  may  arise,  the  owner  may 
elect   to   institute   proceedings  for  the  assessment   of   compensation.^^ 

By  seeking  relief  in  equity,  the  owner  waives  his  right  of  action  at 
law.^^ 


51.  Ind.— Protzman  v.  Indiana  &  C. 
E.  Co.,  9  Ind.  467,  68  Am.  Dec.  650. 
HI. — Peoria  &  E.  I.  E.  Co.  f.  Schertz, 
84  111.  135.  Me.— Clapp  v.  Manter,  78 
Me.  358,  5  Atl.  773.  Neb. — Eepublican 
Val.  E.  Co.  v.  Fellers,  16  Neb.  169,  20 
N.  W.  217.  Pa.— McDevitt  v.  People's 
Gas  Co.,  160  Pa.  367,  28  Atl.  948,  34 
W.  N.  C.  335. 

52.  Conn. — Oorham  v.  City  of  New 
Haven,  82  Conn.  153,  72  Atl.  1012. 
Mass.— Todd  v.  Old  Colony  E.  Co.,  194 
Mass.  302,  80  N.  E.  462;  Parker  v.  Bos- 
ton &  N.  E.  Co.,  3  Cush.  107,  1  Am. 
Dec.  709.  N.  C— Henley  v.  Wilson,  77 
N.  C.  216.  Ohio.— Ernst  v.  Kunkle,  5 
Ohio  St.  520. 

53.  Ala. — Dyer  d.  Tuskaloosa  B.  Co., 
2  Port.  296,  27  Am.  Dec.  655.  Ark. 
McKennon  v.  St.  Louis,  etc.  E.  Co., 
69  Ark.  104,  61  S.  W.  383.  Colo. 
Tripp  f.  Overocker,  7  Colo.  72,  1  Pac. 
695.  Ind.— Null  r.  White  W.  V.  C.  Co., 
4  Ind.  431.  la.— Dunlap  r.  Pulley,  28 
Iowa  469.  Me.— Graham  r.  Virgin,  78 
Me.  338,  5  Atl.  532.  Mass.— Lancy  r. 
City  of  Boston,  185  Mass.  219,  70  N. 
E.  88.  Minn. — Teick  v.  Carver  Count}' 
Comrs.,  11  Minn.  292.  Miss. — Brown 
V.  Beatty,  34  Miss.  227,  69  Am.  Dec. 
389.  Mo.— Baker  v.  Hannibal  &  St. 
J.  E.  Co.,  36  Mo.  543.  N.  H.— Hen- 
niker  v.  Contoocook  V.  E.  Co.,  29  N.  H. 
146.  N.  Y.— Calking  r.  Baldwin,  4 
W'end.  667,  21  Am.  Dec.  168.  N.  C. 
Beasley  v.  Aberdeen  &  E.  E.  Co.,  147 
N.  C.  362,  61  S.  E.  453;  Mclntire  v. 
Western  N.  C.  E.  Co.,  67  N.  C.  278. 
Ohio.— Webber  v.  City  of  Toledo,  23 
Ohio  C.  C.  237.  Pa.— McKinney  v. 
Monongahela  Nav.  Co.,  14  Pa.  65,  53 
Am.   Dec.  517.     E.  I. — Smith  v.  Tripp, 


14  E.  I.  112.  S.  C— Eoss  V.  Eailway 
Co.,  33  S.  C.  477,  12  S.  E.  101.  Tenn. 
Carter  v.  City  of  Chattanooga  (Tenn. 
Ch.  App.),  48  S.  W.  117.  Wis.— Frey 
V.  Duluth,  etc.  E.  Co.,  91  Wis.  309,  64 
N.  W.  1038. 

Not  unconstitutional  to  require  own- 
er to  institute  proceedings.  Gage  v. 
Trager,  60  Miss.  563. 

54.  Conn.— Healey  v.  New  Haven, 
49  Conn.  394.  Ga. — Carr  v.  Georgia 
E.  &  B.  Co.,  1  Ga.  524.  lU.— Meeker 
r.  City  of  Chicago,  96  111.  App.  23. 
Ind. — Toney  v.  Johnson,  26  Ind.  382. 
la. — Hunting  v.  Curtis,  10  Iowa  152. 
Me.— Hamor  v.  Bar  Harbor  W.  Co.,  78 
Me.  127,  3  Atl.  40.  Mass.— West cott 
V.  City  of  Boston,  186  Mass.  540,  72 
N.  E.  89.  Mo. — Markowitz  v.  Kansas 
City,  125  Mo.  485,  28  S.  W.  642.  46 
Am.  St.  Eep.  498;  Pratt  v.  Saline  Val. 
E.  Co.,  130  Mo.  App.  175,  108  S.  W. 
1099.  N.  C— White  V.  Northwestern 
N.  C.  E.  Co.,  113  N.  C.  610,  18  S.  E. 
330,  22  L.  E.  A.  627,  37  Am.  St.  Eep. 
639.  Ohio.— Hathaway  v.  Springfield, 
etc.  E.  Co.,  2  Ohio  Dec.  (Eeprint)  349, 
2  West.  Law  Month.  481.  Okla.— 
Blackwell,  E.  &  S.  W.  E.  Co.  v.  Bebout, 
91  Pac.  877.  R.  I.— Inman  v.  Trip.  11 
E.  I.  520,  23  Am.  Eep.  520.  Tex.— Gal- 
veston &  W.  E.  Co.  r.  Kinkead  (Tex. 
Civ.  App.),  60  S.  W.  468. 

55.  Ahearn  r.  Middlesex  County, 
182  Mass.  518,  65  N.  E.  905;  City  of 
Omaha  v.  Clarke,  66  Neb.  33,  92  N. 
W.    146. 

56.  Zimmerman  v.  Kansas  City  N. 
W.  E.  Co.,  144  Fed.  622,  75  C.  C.  A. 
424;  McClinton  V.  Pittsburgh,  etc.  E. 
Co.,  66  Pa.  404. 

57.  Westphal  v.  City  of  New  York, 
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D.  Actions  at  Law.  —  1.  In  General.  —  When  the  rights  of  the 
owner  of  property  have  been  invaded  hy  i)ersons  who  could  have  exer- 
cised the  right  of  eminent  domain,  the  owner  may  resort  to  all  of  the 
usual  remedies  for  his  protection  in  such  cases.*"* 

2.  Action  for  Damages.  —  a.  In  General.  —  It  is  generally  recog- 
nized that  an  action  for  damages  may  be  brought  by  the  owner  of 
property,  when  his  property  is  wrongfully  invaded  by  persons  who 
might  obtain  the  same  by  condemnation  proceedings.''^ 

b.  Form  of  Action.  —  "When  the  action  is  brought  for  consequential 
damages,  trespass  on  the  case  is  the  proper  remedy."- 

Trespass.  —  Trespass  is  recognized  as  a  proper  form  of  action  when 
the  property  is  wrongfully  entered.*'^     In  many  states,  trespass  as  a 


177  N.  Y.  140,  69  N.  E.  369,  a^rming 
75  App.  Div.  252,  78  N.  Y.  Supp.  56. 
An  owner  must  elect  between  an 
action  of  trespass  and  participation  in 
condemnation  proceedings.  Hussey  V. 
Bryant,  95  Me.  49,  49  Atl.  56. 

60.  Pittsburgh,  etc.  E.  Co.  v.  Swin- 
ney,   97  Ind.  586. 

61.  U.  S. — Archer  v.  Board  of  Levee 
Inspectors,  128  Fed.  125.  Ala.— High- 
land Ave.  &  B.  E.  Co.  v.  Matthews, 
99  Ala.  24,  10  So.  267,  14  L.  E.  A. 
462.  Ark. — Dickerson  v.  Oklahoma,  98 
Ark.  206,  135  S.  W.  863.  Cal.— Grigs- 
by  V.  Burtnett,  31  Cal.  406.  D.  C. 
Dickson  v.  Baltimore  &  P.  E.  Co.,  3 
MacArthur  362.  Ga.— Smith  v.  Floyd 
County,  85  Ga.  420,  11  S.  E.  850.  111. 
Corwith  t\  Hyde  Park,  14  111.  App. 
635.  Ind.— Chicago,  I.  &  L.  E.  Co.  v. 
Johnson,  45  Ind.  App.  162,  90  N.  E. 
507.  la. — Birge  v.  Chicago,  etc.  E.  Co., 
65  Iowa  440,  21  N.  W.  767.  Kan. 
St.  Louis  &  S.  F.  E.  Co.  v.  Yount,  67 
Kan.  396,  73  Pac.  63.  Ky.— City  of 
Henderson  V.  McClain,  102  Ky.  402, 
43  S.  W.  700,  39  L.  E.  A.  349.  Me. 
Cushman  V.  Smith,  34  Me.  247.  Mass. 
Peabody  v.  Boston  &  P.  E.  Co.,  181 
Mass.  76,  62  N.  E.  1047.  Minn.- Van- 
derburgh V.  City  of  Mimneapolis,  98 
Minn.  329,  108  N.  W.  480,  6  L.  E.  A. 
(N.  S.)  741.  Miss. — Thompson  v.  City 
of  Winona,  96  Miss.  591,  51  So.  129. 
Mo.— Soulard  v.  St.  Louis,  36  Mo.  546; 
Barton  v.  City  of  Odessa,  109  Mo.  App. 
76,  82  S.  W.  1119.  N.  H.— Wright  v. 
Pemigewasset  Power  Co.,  75  N.  H.  3, 
70  Atl.  290.  N.  Y.— Curry  v.  Man- 
hattan E.  Co..  57  Misc.  189,  109  N.  Y. 
Supp.  213.  N.  C— Phillips  v.  Postal 
Tel.  Cable  Co.,  130  N.  c.  513,  41  S.  E. 
1022,  89  Am.  St.  Eep.  868,  reversed, 
131    N.    C.    225,    42    S.    E.    587.      Okla. 
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Enid  &  A.  E.  Co.  v.  Wiley,  14  Okla. 
310,  78  Pac.  96.  S.  C— Glover  v. 
Charleston  &  S.  E.  Co.,  72  S.  C.  381, 
51  S.  E.  917.  Tex.— Settegast  v.  Hous- 
ton E.  Co.,  38  Tex.  Civ.  App.  623,  87 
S.  W.  197.  Va.— Swift  v.  Newport 
News,  105  Va.  108,  52  S.  E.  821.  Wash. 
Olympia,  etc.  Co.  v.  Harris,  58  Wash. 
410,  108  Pac.  940.  W.  Va.— Spencer  v. 
Point  Pleasant  &  O.  E.  Co.,  23  W.  Va. 
406,  448,  451,  454.  Wis,— Younkin  v. 
Milwaukee  Co.,  112  Wis.  15,  87  N.  W. 
861. 

Action  for  damages  was  held  to  be 
superseded  by  statute  in  Little  Miami 
E.  Co.  V.  Whitacre,  8  Ohio  St.  590; 
Phillips  V.  St.  Clair  I.  P.  Co.,  153  Pa. 
230,   25  Atl.   735. 

62.  Ohio.— Cleveland  &  P.  E.  Co.  V. 
Stackhouse,  10  Ohio  St.  567.  Pa.— Ap- 
peal of  Delaware  Co.,  119  Pa.  159,  13 
Atl.  62.  W.  Va.— Hutchinson  V.  Park- 
ersburg,  25  W.  Va.  226. 

See  generally  the  title  "Case  (The 
Action  of  Trespass  on  the.) ' ' 

63.  Ala. — New  Orleans,  etc.  Assn.  v. 
Jones,  68  Ala.  48.  Conn. — Kelly  v. 
City  of  Waterbury,  82  Conn.  iJ55,  73 
Atl.  136.  Ga.— Atlantic  &  G.  E.  Co. 
V.  Fuller,  48  Ga.  423.  HI.— Meeker  v. 
City  of  Chicago,  96  111.  App.  23.  Ind. 
Strickler  v.  Midland  E.  Co.,  125  Ind. 
412,  25  N.  E.  455.  la.— Henry  v.  Du- 
buque &  P.  E.  Co.,  10  Iowa  540.  Kan. 
Missouri  K.  &  T.  E.  Co.  V.  Ward,  10 
Kan.  352.  Ky.— Tracy  v.  Elizabeth- 
town,  L.  &  B.  S.  E.  Co.,  5  Ky.  L.  Eep. 
863.  Me.— Hall  v.  Pickering,  40  Me. 
548.  Mich. — Names  v.  Olive  &  E.  H. 
Comrs.,  30  Mich.  490.  Minn. — Adams 
V.  Hastings  &  D.  E.  Co.,  18  Minn.  260. 
Miss. — Illinois  Cent.  E.  Co.  r.  Hoskins, 
80  Miss.  730,  32  So.  150,  92  Am.  St. 
Eep.  612.     Mo. — Anderson  f-.  St.  Louis, 
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form  of  action  is  superseded  by  a  statutory  remedy."* 

Assumpsit.  —  Though  certain  authorities  deny  the  right  to  maintain 
an  action  of  assumpsit  for  the  wrongful  taking  of  land  for  public 
purposes,®^  the  right  to  maintain  assumpsit  is  recognized  by  other 
authorities,*'"  particularly,  when  there  has  been  an  express  promise  to 
pay,"^  or  a  judgment  for  compensation  rendered."® 

c.  Parties  Plaintiff.  —  In  bringing  the  action  for  damages,  it  has 
been  held  that  separate  owners  cannot  join."**    Tenants  in  common  of 


47  Mo.  479.  N.  J.— Central  E.  Co.  v. 
Hetfield,  18  N.  J.  Eq.  323,  29  N.  J.  L. 
206.  N.  Y. — Sperb  v.  Metropolitan  El. 
E.  Co.,  137  N.  Y.  155,  32  N.  E.  1050, 
20  L.  E.  A.  752.  Ohio. — Hathaway  v. 
Springfield,  etc.  E.  Co.,  2  Ohio  Dec. 
349,  2  West.  Law  Month.  481.  Pa. 
Keil  V.  Cbartiers  Val.  Gas  Co.,  131  Pa. 
466,  19  Atl.  78,  25  W.  N.  C.  392.  R.  I. 
Pettis  v.  Providence,  11  E.  I.  372.  S.  C. 
Tompkins  v.  Augusta  &  K.  E.  Co.,  37 
S.  C.  382,  16  S.  E.  149.  Tenn.— Duck 
Eiver,  etc.  E.  Co.  V.  Cochrane,  3  Lea 
478.  Tex.— Buffalo,  B.  B.  &  C.  E.  Co. 
V.  Ferris,  26  Tex.  588.  Wash.— Keil 
V.  Gray's  Harbor,  etc.  E.  Co.,  127  Pac. 
1113;  Bellingham  Bay  Co.  V.  Loose, 
2  Wash.  500,  27  Pac.  174.  Wis. 
Eusch  V.  Milwaukee,  etc.  E.  Co.,  54 
Wis.  136,  11  N.  W.  253. 

See   the  title   "Trespass." 

Form  of  Complaint. — A  complaint 
alleged  that  on,  etc.,  the  defendant, 
without  leave  and  wrongfully,  entered 
upon  the  plaintiff's  close,  broke  up  the 
land,  graded  and  prepared  it  for  a 
railroad,  constructed  the  road  there- 
upon, appropriated  the  land  to  the  use 
of  such  road,  and  entirely  deprived  the 
plaintiff  of  the  use  and  enjoyment 
thereof,  for  a  certain  length  of  time, 
to  his  damage  in  the  sum  of,  etc.  Held 
that  the  complaint  showed  a  cause  of 
action  in  trespass.  Loop  t.  Chamber- 
lain, 17  Wis.  504. 

Trespass  was  held  the  proper  form 
of  action  for  putting  telegraph  posts 
along  a  highway  (Board  of  Trade  r. 
Barnett,  107  HI.  507,  47  Am.  Eep.  453); 
railroad  occupying  a  street  (Hussner 
r.  Brooklyn  C.  E.  Co.,  96  N.  Y.  18; 
Eoss  V.  Manhattan  El.  E.  Co.,  25  Jones 
&   S.  412,  8  N.  Y.   Supp.  495). 

Trespass  was  held  improper  where  a 
street  railroad  occupying  a  street  had 
the  license  of  the  city.  Briggs  r.  Lew- 
iston  &  A.  H.  E.  Co.,  79  Me.  363,  10 
Atl.   47,  1    Am.  St.  Eep.  316. 

64.     Ark. — Johnson   v.  St.   Louis,   etc. 


E.  Co.,  3a  Ark.  758.  Me.— Davis  V. 
Eussell,  47  Me.  443.  Mo. — Baker  v. 
Hannibal  &  St.  J.  E.  Co.,  36  Mo.  543. 
Neb. — Fremont,  etc.  E.  Co.  v.  Matthies, 
35  Neb.  48,  52  N.  W.  698.  N.  C— Por- 
ter v.  Aberdeen  &  E.  F.  E.  E.,  148  N. 
C.  563,  62  S.  E.  741.  Ore.— Cherry  v. 
Lane  Co.,  25  Ore.  487,  36  Pac.  531. 
Pa. — Cooper  v.  City  of  Scranton,  21  Pa. 
Super.  17;  Knorr  v.  Germanton,  etc.  E. 
Co.,  5  Whart.  256.  Tenn.— Louisville 
&  N.  E.  Co.  V.  Quinn,  14  Lea  65. 

65.  Conn. — Nichols  v.  Bridgeport, 
23  Conn.  189,  60  Am.  Dec.  636.  111. 
Meeker  v.  City  of  Chicago,  96  111.  App. 
25.  Ind. — Posey  Tp.  v.  Senour,  42  Ind. 
App.  580,  86  N.  E.  440.  Mass.— Hodg- 
don  V.  Haverhill,  193  Mass.  327,  79  N. 
E.  818.  N.  J.— Paret  V.  Bayonne,  40 
N.  J.  L.  333. 

See  the  title  "Assumpsit." 

66.  Boise  Valley  Const.  Co.  V. 
Kroeger,  17  Idaho  384,  105  Pac.  1070; 
Turner  v.  Missouri  Pac.  E.  Co.,  130  Mo. 
App.  535,  109  S.  W.  101. 

Where  taking  under  claim  of  title, 
action  on  implied  contract  is  improper; 
if  no  claim  of  title,  such  action  lies. 
Peabody  v.  United  States,  43  Ct.  CI. 
(U.  S.)  5. 

67.  Plott  V.  Western  N.  C.  E.  Co., 
65   N.   C.   74. 

68.  Citv  of  Evanston  V.  Clark,  77 
111.  App.  234;  City  of  Chicago  v.  Hay- 
ward,   60   111.   App.  582. 

Debt  lies  after  assessment  and  tak- 
ing possession.  Blanchard  v.  Mays- 
ville.  etc.  T.  Co.,  1  Dana   (Ky.)   86. 

Eight  to  maintain  assumpsit  on  an 
award/  of  arbitrators  was  denied  in 
Taylor  v.  St.  Johnsbury  &  L.  C.  E.  Co., 
57  Vt.  106. 

It  is  immaterial  whether  petition 
states  a  cause  of  action  ex  contractu 
or  ex  delicto.  County  of  Douglas  V. 
Taylor,  50  Neb.  535,  70  N.  W.  27. 

69.  Cal. — Geurkink  v.  Petaluma,  112 
Cal.  306,  44  Pac.  570.  la. — Chambers 
r.    Lewis,   9   Iowa    583.      N.   Y. — Moran 

Vol.  VIII 


350 


EMINENT  DOMAIN 


the  same  parcel  may/"  by  the  weight  of  authority,  sue  jointly.  A 
lessee,'^  or  tenant'"  may  sue  without  joining  the  remainderman^^ 
though  the  two  may  join  as  plaintiffs,''*  or  the  remainderman  alone 
may  sue.'^^  The  equitable'^*'  or  legaF^  owner  may  sue,  though  it  is  ad- 
visable that  both  should  joinJ^  A  mortgagor^^  or  mortgagee^"  may 
sue,  or  the  two  may  join.^^  As  a  rule,  the  owner  at  the  time  of  the 
injury  must  sue,^-  and  not  a  subsequent  grantee,®^  unless  the  claim 


f.  Lrdecker,  27  Hun  582.  Va.— Nor- 
folk *  &  W.  E.  Co.  V.  Smoot,  81  Va. 
495.     Wis. — Younkin  v.  Milwaukee  Co., 

112  Wis.  15,  87  N.  W.  861. 

See,  however:  Me. — Moor  v.  Shaw, 
47  Me.  88.  Vt. — Eand  v.  Townshend, 
26  Vt.  670.  Wash.— State  v.  Superior 
Court,  57  Wash.  71,  106  Pac.  481. 

70.  Me.— Tucker  v.  Campbell,  36 
Me.  346.  Mass.— Ashby  v.  Eastern  E. 
Co.,  5  Mete.  368,  3Si  Am.  Dec.  426. 
N.  Y.— Woodworth  v.  Brooklyn  El.  E. 
Co.,    29    App.    Div.    1,    51    N.    Y.    Supp. 

323.  N.   C— Hill  V.  Glendon,   etc.   Co., 

113  N.  C.  259,  18  S.  E.  171.  Pa.— Har- 
risburg,  etc.  E.  Co.  v.  Bueher,  7  Watts 
33.  Vt.— Austin  v.  Eutland  E.  Co.,  45 
Vt.  215. 

Contra,  Dwight  v.  Hampden  County 
Comrs.,  7  Cush.   (Mass.)   533. 

Partners  may  join.  Hot  Springs  E. 
Co.  v.  Tyler,  36  Ark.  205;  Eeed  v.  Han- 
over Branch  E.  Co.,  105  Mass.  303. 

71.  Whitman  v.  City  of  Eeading, 
191  Pa.  134,  43  Atl.  140,  44  W.  N. 
C.  143;  Colcough  v.  Nashville  &  K  W. 
E.   Co.,   2   Head    (Tenn.)    171. 

72.  N.  Y.— Knapp  v.  New  York  El. 
E.    Co.,    4    Misc.    408,    24    N.   Y.    Supp. 

324.  Pa.— Pennsylvania  E.  Co.  V.  Eby, 
107  Pa.  166.  Tenn.— Louisville  &  N. 
E.   Co.   V.    Faulkner,   2   Head   65. 

73.  Eailroad    r.    Boyer,    13    Pa.    497. 

74.  Getz  V.  Philadelphia  &  E.  E.  Co., 
105  Pa.  547. 

75.  Turner  V.  Missouri  Pac.  E.  Co., 
130  Mo.  App.  535,  109  S.  W.  101. 

76.  Foster  Lumber  Co.  v.  Arkansas 
Valley  &  W.  E.  Co.,  20  Okla.  583,  95 
Pac.    224,    100   Pac.    1110. 

77.  Packard  v.  Old  Colony  E.  Co., 
168  Mass.  92,  46  N.  E.  433;  Korn  v. 
Metropolitan  El.  E.  Co.,  59  Hun  505, 
13  N.  Y.  Supp.  518. 

Public  Street  Occupied. — In  such 
case  the  following  rulings  have  been 
made:  The  city  cannot  sue  (Economic 
Power  &  Constr.  Co.  v.  Buffalo,  59  Misc. 
571,  111  N.  Y.  Supp.  443);  city  is  not 
a  necessary  party  (Kaufman  v.  Tacoma, 
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etc.  E.  Co.,  11  Wash.  632,  40  Pac.  137); 
city  must  sue,  abutter  cannot  (Ed- 
wardsville  E.  Co.  v.  Sawyer,  92  111. 
377) ;  city  and  owner  may  sue  (Drake 
V.  Hudson  E.  Co.,  7  Barb.  [N.  Y.] 
508). 

78.  Fremont,  etc.  E.  Co.  v.  Setright, 
34  Neb.  253,  51  N.  W.  833. 

Lienholder  is  not  a  necessary  party, 
when  amply  secured  by  other  prop- 
erty. Denison  &  P.  Suburban  E.  Co. 
v.  Smith,  19  Tex.  Civ.  App.  114,  47 
S.  W.  278. 

79.  Me.— Camden  &  E.  Water  Co. 
r.  Ingraham,  85  Me.  179,  27  Atl.  94. 
Mass.— Farnsworth  v.  City  of  Boston, 
126  Mass.  1.  Pa. — Beese  v.  Addams, 
16  Serg.  &  E.  40;  In  re  Second  St.,  1 
Del.  Co.  E.  413. 

80.  Taber  v.  City  of  Boston,  190 
Mass.  101,  76  N.  E.  727;  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  Serg.  &  E. 
(Pa.)  411. 

81.  Wood  V.  Westborough,  140  Mass. 
403,  5  N.  E.  613;  Proprietor  of  Locks 
r.  Nashua  &  L.  E.  Corp.,  10  Cush. 
(Mass.)    385. 

82.  Dunlap  v.  Toledo,  etc.  E.  Co., 
50  Mich.  470,  15  N.  W.  555;  Dallas 
Union  Co.  v.  Ardrey  (Tex.  Civ.  App.), 
146  S.  W.  616.  See  also  Olson  v.  City 
of  Seattle,  30  Wash.   687,  71  Pac.  201. 

When  compensation  is  denied  the 
grantor,  purchaser  may  sue.  Ashley 
V.  Burt  County,  73  Neb.  159,  102  N. 
W.   272. 

83.  111.— Gait  V.  Chicago  &  N.  W. 
E.  Co.,  157  111.  125,  41  N.  E.  643.  Ky. 
Louisville  &  N.  E.  Co.  v.  Lambert,  33 
Ky.  L.  Eep.  199,  110  S.  W.  305.  La. 
McCutchen  r.  Texas  &  P.  E.  Co.,  118 
La.  436,  43  So.  42.  Mass.— Drury  v. 
Midland  E.  Co.,  127  Mass.  571.  N.  J. 
Central  E.  Co.  v.  Hetfield,  29  N.  J.  L. 
206.  N.  Y. — Mooney  v.  New  York  El. 
E.  Co.,  163  N.  Y.  242,  57  N.  E.  496, 
reversing  13  App.  Div.  380,  43  N.  Y. 
Supp.  35.  N.  C. — Liverman  v.  Eoanoke 
&  T.  E.  E.  Co.,  114  N.  C.  692,  19  S.  E. 
64.      Pa. — Arthur    v.    Pennsylvania    E. 


EMINENT  DOMAIN 


351 


be  expressly  assigned  to  the  grantee  and  there  be  a  special  subrogation 
to  him  by  his  vendor.*** 

If  the  owner  dies,  the  claim  passes  to  his  personal  representative, 
who  may  sue.®^     The  heirs  may  join.^*^ 

d.  Parties  Defendant.  —  Joint  offenders  may  be  joined  as  parties 
defendant.^**^  The  successor  of  the  original  tort  feasor  may  be  sued 
if  the  tort  be  continuous.®*^^ 

e.  Petition. —  (I.)  General  Scope.  —  The  petition  in  the  action  for 
damages  must  allege:"  fulfillment  of  conditions  precedent,  if  any;^^ 


Co.,  27  Leg.  Int.  237.  Wash.— Kakeldy 
V.  Columbia  &  P.  S.  E.  Co.,  37  Wash. 
675,   80  Pac.   205. 

See  also  Kindred  v.  Union  Pae.  E. 
Co.,  225  U.  S.  582,  32  Sup.  Ct.  780,  56 
L.  ed.  1216,  affirming  168  Fed.  648,  94 
C.  C.  A.   112. 

Contra,  under  statute.  Stewart  V. 
Milwaukee,  etc.  Co.,  110  Wis.  540,  86 
N.  W.  163.  And  see  Donald  v.  St. 
liouis,  etc.  E.  Co.,  52  Iowa  411,  3  N. 
W.  462;  Galveston  &  W.  E.  Co.  v.  Kin- 
kead  (Tex.  Civ.  App.),  60  S.  W.  468. 

Grantee  iwndente  lite  may  be  per- 
mitted to  become  a  party  plaintiff 
(Koehler  v.  New  York  El.  E.  Co.,  159 
N.  Y.  218,  53  N.  E.  1114,  affirming 
9  App.  Div.  449,  41  N".  Y.  Supp.  209, 
75  N.  Y.  St.  647;  Pope  v.  Manhattan 
E.  Co.,  79  App.  Div.  583,  80  N.  Y. 
Supp.  316),  but  need  not  be  made  such 
(Stokes  V.  Manhattan  E.  Co.,  47  App. 
Div.  58,  30  Civ.  Proc.  177,  62  N.  Y. 
Supp.  333).  Held  error  to  mase  them 
parties.  Mooney  v.  New  York  El.  E. 
Co.,  4  App.  Div.  30,  30  N.  Y.  Supp.  688. 

84.  Northern  Pae.  E.  Co.  r.  Murray, 
87  Fed.  648,  31  C.  C.  A.  183;  Taylor  v. 
New  Orleans  Term.  Co.,  126  La.  420, 
52   So.  562. 

85.  Mass. — Bean  v.  Com.,  186  Mass. 
348,  71  N.  E.  784.  N.  Y.— Jacobson  v. 
Brooklyn  El.  E.  Co.,  22  Misc.  281,  48 
N.  Y.  Supp.  1072.  N.  C— Ilowcott  v. 
Warren,  29  N.  C.  20.  Pa.— Mengell 's 
Exrs.  f.  Mohnsville  Water  Co.,  224  Pa. 
120,  73  Atl.  201.  Va. — Upper  Appo- 
matox  Co.  v.  Hardings,  11  Gratt.  1. 

Contra,  Leitzsey  v.  Columbia,  etc. 
Co.,  47  S.  C.  464,  25  S.  E.  744,  34  L. 
E.  A.  215,  holding  that  the  heir  must 
sue. 

Devisee  may  sue.  Hirsh  v.  Man- 
hattan E.  Co.,  84  App.  Div.  374,  82  N. 
Y.  Supp.  754,  13  N.  Y.  Ann.  Cas.  158. 

86.  Columbia  D«].  Bridge  Co.  V. 
Geisse,  35  N.  J.  L.  558. 

Administrator  is  entitled  to  damage 
before    owner's    death;    heirs    to    those 


thereafter.  Shepard  v.  Manhattan  E. 
Co.,  25  Jones  &  S.  5,  5  N.  Y.  Supp. 
189. 

86a.  Grand  Junction  E.  &  D.  Co.  V. 
Middlesex  County  Comrs.,  14  Gray 
(Mass.)  553;  Hill  v.  Baker,  28  Me.  9. 
Employes  (Harlow  r.  Pike,  3  Me. 
438),  or  contractors  doing  the  work 
(Loop  V.  Chamberlain,  17  Wis.  504), 
as  well  as  the  condemnor  (Ft.  Smith 
Suburban  E.  Co.  v.  Maledon,  78  Ark. 
366,  95  S.  W.  472),  may  be  made  de- 
fendants, or  may  be  joined  as  defend- 
ants (McFadden  v.  Schill,  84  Tex.  77, 
19   S.  W.   368). 

Lessor  of  railroad  is  a  necessary 
party.  Atchison,  T.  &  S.  F.  E.  Co.  V. 
Anderson.  65   Kan.   202,   69  Pac.  158. 

Commissioners,  public  officers,  cannot 
be  made  defendants.  Seeley  v.  City 
of  Amsterdam,  31  Misc.  123,  64  N.  Y. 
Supp.   1036. 

Rival  claimant  of  title  to  property 
need  not  be  made  a  party.  He  may 
sue  separately.  Abernathy  v.  South  & 
W.  E.  Co.,  150  N.  C.  97,  63   S.   E.  180. 

86b.  Southern  E.  Co.  v.  Hood,  126 
Ala.  312,  28  So.  662,  85  Am.  St.  Eep. 
32;  Cowan  v.  Southern  E.  Co.,  118  Ala. 
554,  23  So.  754;  Midland  E.  Co.  v. 
Galey,  141  Ind.  483,  39  N.  E.  940,  40 
N.  E.  801. 

87.  The  petition  was  held  sufficient 
in  the  following  cases:  Ala.— Birming- 
ham E.,  Light  &  Power  Co.  v.  Oden, 
146  Ala.  495,  41  So.  129.  Ga.— Chatta- 
nooga, E.  &  C.  E.  Co.  r.  East  Eome  T. 
Co.,  89  Ga.  732,  16  S.  E.  308.  Ind. 
Anderson,  etc.  E.  Co.  v.  Kernodle,  54 
Ind.  314.  la. — Hitchcock  v.  Chicago, 
etc.  E.  Co.,  88  Iowa  242,  55  N.  W.  337. 
Mass. — Stone  r.  Heath,  135  Mass.  561. 
Minn. — Farrant  r.  First  Div.  St.  P., 
etc.  E.  Co.,  13  Minn.  311.  Tex.— Inter- 
national &  G.  N.  E.  Co.  V.  Bell  (Tex. 
Civ.  App.),  130  S.  W.  634. 

Insufficient  in  Church  v.  Grand  Eap- 
ids  &  I.  E.  Co.,  70  Ind.  161. 

88.  Me. — Davis    v.    Eussell,    47    Me. 
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the  timc^^"  and  exact  nature  of  the  injury;''*'  that  the  defendant  caiised 
the  injury,^^ 

The  phiintiff's  land  must  be  described,"^  though  it  is  not  necessary 
to  allege  inability  to  agree  as  to  the  price  to  be  paid  therefor,"^  or 
that  a  demand  for  compensation  has  been  made."* 

(II.)  Title.  —  Though  possessions^  or  title  by  adverse  user"''  is  suffi- 
cient to  maintain  the  action,  the  allegation  of  interest  with  reference 
to  time  of  construction  must  be  clear.**^ 

(III.)  Damages.  —  As  a  rule,  all  damages  from  the  condemnor 's  act 
must  be  recovered  in  a  single  action,**^  including  damages  for  future 


443.  N.  J. — ^Green  v.  Town  of  Irving- 
ton,  73  Atl.  602.  Tex. — Morgan  v. 
Oliver  (Tex.  Civ.  App.),  129  S.  W.  156. 
Vt. — Etaerson  V.  Beading,  14  Vt.  279. 

89.  Harrison  v.  City  of  Sulpliur 
Springs  (Tex.  Civ.  App.),  50  S.  W. 
1064. 

90.  Conn. — Knapp  &  Cowles  Mfg. 
Co.  V.  New  York  E.  Co.,  76  Conn.  311, 
56  Atl.  512,  100  Am.  St.  Eep.  994.  111. 
People  V.  Davis,  93  111.  133;  Star  &  C. 
M.  Co.  v.  Sanitary  Dist.,  120  111.  App. 
555.  Ind. — Coburn  v.  New  Telephone 
Co.,  156  Ind.  90,  59  N.  E.  324,  52  L. 
E.  A.  671.  Md.— Offutt  v.  Comrs.  of 
Montgomery  County,  94'  Md.  115,  50 
Atl.  419.  Minn.— Vanderburgh  v.  Min- 
neapolis, 98  Minn.  329,  108  N.  W.  480, 
6  L.  E.  A.  (N.  S.)  741.  Mo.— Eobert- 
son  V.  Springfield  &  S.  E.  Co.,  18  Mo. 
App.  185.  N.  Y. — Curry  v.  Manhattan 
E.  Co.,  132  App.  Div.  929,  117  N.  Y. 
Supp.  1131,  affirming  57  Misc.  189,  109 
N.  Y.  Supp.  213;  Anderson  v.  Eoches- 
ter,  etc.  E.  Co.,  9  How.  Pr.  553.  N.  C. 
Griffin  v.  Southern  E.  Co.,  150  N.  C. 
312.  64  S.  E.  16.  Ohio.— /7i  re  George, 
5  Ohio  C.  C.  207. 

There  must  have  been  an  actual 
wrong.  Cal. — Sievers  v.  Eoot,  10  Cal. 
App.  337,  101  Pac.  925.  lU.— City  of 
Chicago  V.  Shepard,  8  111.  App.  602. 
Mass. — Everett  v.  City  of  Fall  Eiver, 
189  Mass.  513,  75  N.  E.  946.  N.  Y. 
In  re  Walton  Ave.,  131  App.  Div.  696, 
116  N.  Y.  Supp.  471.  N.  C— Cockran 
V.  Wood,  28  N.  C.  194.  Pa.— Allison 
V.  Delaware  &  S.  Canal  Co.,  5  Whart. 
482.  Vt.— Town  of  Tunbridge  V.  Tar- 
bell,  19  Vt.  453. 

Laying  out  street  is  a  sufficient  in- 
jury. Shaw  V.  City  of  Charlestown, 
3  Allen   (Mass.)  538. 

Intention  to  take  is  sufficient.  See 
City  of  Philadelphia  v.  Dickson,  38  Pa. 
247. 
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91.  Bibb  County  v.  Eeese,  115  Ga. 
346,  41  S.  E.  636;  Goodwin  v.  Gibbs,  70 
Me.  243;  Morton  v.  Franklin  Co.,  62 
Me.    455. 

92.  Indianapolis  &  V.  E.  Co.  v.  New- 
som,  54  Ind.  121;  Central  E.  Co.  V. 
Merkel,  32  Tex.  723. 

93.  Hill  V.  Glendon  &  Gulf  Min.  & 
Mfg.  Co.,  113  N.  C.  259,  18  S.  E.  171. 

94.  Molitor  v.  First  Div.,  St.  P.,  etc. 
E.  Co.,  14  Minn.  285;  Gray  v.  First 
Div.,  St.  P.,  etc.  E.  Co.,  13  Minn.  315. 

95.  Chandler  v.  Jamaica,  etc.  Corp., 
125  Mass.  544;  Charles  v.  Monson,  etc. 
Co.,  17  Pick.  (Mass.)  70;  Yeargain  v. 
Johnston,  1  N.  C.  56,  1  Am.  Dec.  587. 

96.  Md.  —  City  of  Baltimore  V. 
Coates,  85  Md.  531,  37  Atl.  18.  Mass. 
Chandler  v.  Jamaica  Pond  Corp.,  125 
Mass.  544.  N.  Y. — Levin  v.  New  York 
El.  E.  Co.,  165  N.  Y.  572,  59  N.  E. 
261. 

97.  Colo.  —  Colorado  M.  E.  Co.  v. 
Trevarthen,  1  Colo.  App.  152,  27  Pac. 
1012.  Kan.— Wichita  &  W.  E.  Co.  v. 
Fechheimer,  36  Kan.  45,  12  Pac.  362. 
Minn.— Spencer  v.  St.  Paul  &  S.  C.  R. 
Co.,  21  Minn.  362,  364;  Daley  v.  St. 
Paul,  7  Minn.  390. 

Title  and  compensation  may  be  de- 
termined in  the  same  suit.  Cureton  v. 
South-Bound  R.  Co.,  59  S.  C.  371,  37  S. 
E.  914. 

Mortgagee  cannot  recover  on  alle- 
gation that  he  owns  the  fee.  Taber 
V.  City  of  Boston,  190  Mass.  101,  76 
N.   E.   727. 

98.  Idaho. — Boise  Valley  Const.  Co. 
V.  Kroeger,  17  Idaho  384,  105  Pac. 
1070.  m.— Eockford  &  I.  E.  Co.  v. 
Keyt,  117  111.  App.  32.  Ind.— Union 
Traction  Co.  v.  Pfeil,  39  Ind.  App.  51, 
78  N.  E.  1052.  Kan.— Missouri,  K.  & 
N.  W.  E.  Co.  V.  Schmuck,  79  Kan.  545, 
100  Pac.  282.  Pa. — Shuster  v.  Central 
Dist.   &  Print.  Tel.   Co.,  34  Pa.  Super. 
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injury.^^  Where  the  injury  is  of  a  temporary  character,  damages  for 
possible  future  injury  cannot  be  recovered.^  In  many  instances  of  per- 
manent occupation,  the  value  of  the  land  may  be  recovered,^  though 
not  in  cases  of  mere  trespass.^ 

The  damages  should  be  itemized  in  the  petition.^  Damages  not 
claimed  cannot  be  recovered.^ 

Wlien  special  damages  are  claimed,  they  must  be  alleged  in  the 
petition.*^  Where  the  injury  is  to  the  public  at  large,  special  injury 
to  plaintiff  must  be  shown/ 


513.  Tex.  —  Hutchinson  v.  Interna- 
tional &  G.  N.  E.  Co.  (Tex.  Civ.  App.), 
Ill  S.  W.  1101;  Settegast  v.  Houston, 
etc.  E.  Co.,  38  Tex.  Civ.  App.  623,  87 
S.  W.  197. 

99.  Ky.— Chesapeake  &  O.  E.  Co.  v. 
Moats,  20  Ky.  L.  Eep.  1757,  50  S.  W. 
31.  Mich. — Keyser  v.  Lake  Shore  &  M. 
S.  E.  Co.,  142  Mich.  143,  105  N.  W. 
143.  N.  y. — Cameron  v.  New  York 
El.  E.  Co.,  38  App.  Div.  16,  56  N.  Y. 
Supp.  304,  affirming  23  Misc.  590,  52 
N.  Y.  Supp.  1036.  N.  C— Eice  v.  Nor- 
folk &  C.  E.  Co.,  130  N.  C.  375,  41 
S.  E.  1031. 

Damages  in  condemnor's  control, 
such  as  blowing  whistles,  cannot  be 
recovered  as  to  the  future,  though  fu- 
ture damages  from  proper  operation 
of  railroad  may  be  recovered.  Keyser 
V.  Lake  Shore  &  M.  S.  E.  Co.,  142 
Mich.   143,   105   N.  W.   143. 

1.  If  the  improvement  be  perma- 
nent, "limitation  begins  to  run  from 
the  completion  of  the  improvement  or 
structure,  whatever  it  may  be,  that 
causes  the  injury,  and  the  action  is 
barred  in  five  years  from  that  time, 
and  all  damages  for  past,  present  or 
future  injury  must  be  recovered  in  one 
action.  If,  however,  the  improvement 
is  temporary  in  its  character,  and  such 
a  one  as  that  it  may  be  readily  reme- 
died, removed  or  abated,  the  measure 
of  damage  is  the  depreciation  in  the 
rental  value  of  the  property,  if  it  bo 
rented  out,  or,  if  it  is  occupied  by  the 
owner,  the  damage  to  its  use  and  occu- 
pation; and  in  this  class  of  cases  suc- 
cessive actions  may  be  brought  for 
damages  caused  by  a  continuance  of 
the  injury  or  nuisance."  Fidelity 
Trust  Co.  V.  Shelbyville  Water  &  L. 
Co.,  33  Ky.  L.  Eep.  202,  110  S.  W.  239, 
quoted  in  Chesapeake  &  O.  E.  Co.  v. 
Stein,  142  Ky.  515,  134  S.  W.  1169. 
And  see:  111. — Winkolman  v.  City  of 
Chicago,    213    111.    3G0,    72    N.    E.    1066. 


la. — Drady  v.  Des  Moines  &  Ft,  D.  E. 
Co.,  57  Iowa  393,  10  N.  W.  754.  Md. 
Baltimore  &  O.  E.  Co.  V.  Boyd,  63  Md. 
325.  N.  J.— Menge  v.  Morris  &  E.  E. 
Co.  (N.  J.  Eq.),  67  Atl.  1028.  N.  Y. 
Pond  V.  Metropolitan  El.  E.  Co.,  112 
N.  Y.  186,  19  N.  E.  487,  8  Am.  St. 
Eep.  734,  42  Hun  567;  Eenwick  v.  New 
York  El.  E.  Co.,  27  Jones  &  S.  381,  15 
N.  Y.  Supp.  149;  Eeming  v.  New  York 
L.  &  W.  E.  Co.,  7  N.  Y.  Supp.  516. 
Wis.— Carl  v.  Sheboygan  &  F.  D.  L.  E. 
Co.,  46  Wis.  625,  1   N.  W.  295. 

2.  U.  S.— Grafton  v.  Baltimore  &  O. 
E.  Co.,  21  Fed.  309.  Ga.— City  of 
Eome  V.  Perkins,  30  Ga.  154.  111.— 
Smith  V.  Chicago,  A.  &  St.  L.  E.  Co., 
67  111.  191.  Mich.— Grand  Eapids  &  I. 
E.  Co.  V.  Heisel,  47  Mich.  393,  11  N. 
W.  212.  Ohio. — Dodson  v.  Cincinnati, 
34  Ohio  St.  276. 

Value  of  land,  in  such  eases,  should 
be  alleged.  Morgan  v.  Lake  S.,  etc. 
E.  Co.,   130'  Ind.   101,   28  N.  E.   548. 

3.  Ind. — 'Anderson,  etc.  ;E.  Co.  v, 
Kernodfe,  54  Ind.  314.  Ohio.— Wheel- 
ing &  L.  E.  E.  Co.  V.  Fries,  18  Ohio 
C.  C.  721,  6  Ohio.  C.  D.  204.  Wis. 
Sherman  v.  Milwaukee,  etc.  E.  Co.,  40 
Wis.   645. 

4.  La. — Louisiana  E.  &  Nav.  Co.  v. 
Sarpy,  117  La.  156,  41  So.  477.  Mass. 
Chandler  v.  Jamaica  Pond.  Corp.,  125 
Mass.  544.  N.  C. — Lamb  i\  Elizabeth 
City,  131  N.  C.  241,  42  S.  E.  603,  132 
N.  C.  194,  43  S.  E.  628.  Wash.— North- 
ern Pac,  etc.  E.  Co.  v.  Coleman,  3 
Wash.  228,  28  Pac.  514. 

5.  Houston  Tap.  &  B.  E.  Co.  v.  Mil- 
burn,  34  Tex.   224. 

6.  Colo.— Colorado  M.  E.  Co.  v.  Tre- 
varthen,  1  Colo.  App.  152,  27  Pac.  1012. 
Ind. — Indiana  Cent.  E.  Co.  v.  Hunter, 
8  Ind.  74.  Minn. — Spencer  v.  St.  P., 
etc.  E.  Co.,  22  Minn.  29.  N.  Y.— Matt- 
Inge  V.  New  York  El.  E.  Co.,  17  N.  Y. 
Supp.  536. 

>     7.     lU.— Stewart   t\   Chicago    G.    St. 
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Nominal  damages  may,  in  proper  eases,  be  recovered,^  as  well  as 
exemplary  damages." 

f.  Dcfcnscs.^'^ —  (I.)  Consent.  —  Mere  acquiescence  by  the  plaintiff  in 
the  defendant's  entry  upon  the  property  in  question  is  not  a  defense 
in  an  action  for  damages  for  such  entry,^^  though  consent  or  permis- 
sion may  be  a  complete  defense,^^  if  it  is  pleaded.^^ 


Kv.  Co.,  58  111.  App.  446.  Ind.— Terre 
Haute  &  L.  R.  Co.  v.  Bissell,  108  Ind 
113,  9  N.  E.  144.  Ohio.— /?i  re  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.,  19  Ohio 
C.  C.  308,  10  Ohio  C.  D.  286. 

8.  How  V.  Chesapeake  &  D.  C.  Co., 
5  Har.  (Del.)  245;  Baltimore  Belt  R. 
Co.  V.  MeColgan,  83  Mid.  650,  35  Atl. 
59. 

Plaintiff  is  not  contined  to  nominal 
damages.  Loop  v.  Chamberlain,  20 
Wis.   135. 

9.  Ala. — Southern  R'y.  Co.  v.  Mc- 
Entire,  169  Ala.  42,  53  So.  158.  Ind. 
Anderson,  etc.  R.  Co.  V.  Kernodle,  54 
Ind.  314.  Ky.  —  Trustees  Covington 
Reservoir  v.  Hopp,  12  Ky.  L.  Rep.  140. 
Miss. — Illinois  Cent.  R.  Co.  v.  Hoskins, 
80  Miss.  730,  32  So.  150,  92  Am.  St. 
Rep.  612.  N.  Y. — Powers  v.  Manhat- 
tan R.  Co.,  120  N.  Y.  178,  24  N.  E. 
295.  Pa.— Studebaker  v.  New  Castle 
Gas  Co.,  7  Pa.  Super.  641;  Pittsburgh, 
G.  &  Y.  R.  Co.  V.  Scully,  16  W.  N.  C. 
213. 

Contra,  Greeley,  etc.  R.  Co.  v.  Yeager, 
11  Colo.  345,  18  Pac.  211;  Woodstock 
H.  &  S.  Mfg.  Co.  V.  Charleston  L.  & 
W.   Co.    (S.   C),   63   S.  E.  548. 

Treble  damages  may  be  recovered, 
under  statute.  Cox  v.  St.  Louis,  M.  & 
S.  E.  R.  Co.,  Ill  Mo.  App.  394,  85 
S.  W.  989. 

10.  The  defendant  cannot  set  up 
that  it  acted  ultra  vires  (Lumerate  v. 
St.  Louis  &  S.  F.  R.  Co.,  149  Mo.  App. 
47,  130  S.  W.  448),  nor  that  the  owner 
might  have  removed  the  condemnor's 
property  and  thus  reduce  the  damages 
(Central  Branch  U.  P.  R.  Co.  v.  An- 
drews, 41   Kan.  370,  21  Pac.   276). 

Defendant  may  set  tip  authorization 
by  the  legislature.  Smith  V.  Gould,  59 
Wis.    631,   18    N.   W.   457. 

Public  necessity  is  no  defense.  Bur- 
rail  V.  American  Tel.  Co.,  224  111.  266, 
79  N.  E.  705;  Texas  &  Pac.  R.  Co.  v. 
Edrington,  100  Tex.  496,  101  S.  W. 
441,  9  L.  R.  A.   (N.  S.)   988. 

Enhancement  in  the  value  of  plaint- 
iff's land  as  a  result  of  the  defendant's 
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acts  may  be  shown.  Burton  Lumber 
Corp.  V.  Houston,  45  Tex.  Civ.  App. 
303,  101   S.  W.  822. 

Discontinuance  before  judgment  is 
not  a  defense.  Clough  v.  Unity,  18 
N.  H.  75. 

11.  U.  S.— Bibber-White  Co.  v.  White 
River  V.  E.  R.  Co.,  131  Fed.  995.  Cal. 
Crescent  Canal  Co.  V.  Montgomery,  143 
Cal.  248,  76  Pac.  1032,  65  L.  R.  A. 
940.  IdaJio.— Boise  Valley  Const.  Co. 
t\  Kroeger,  17  Idaho  384,  105  Pac.  1070. 
Ind.— Louisville,  N.  A.  &  C.  R.  Co.  v. 
Berkey,  136  Ind.  591,  36  N.  E.  642; 
Indianapolis  So.  R.  Co.  V.  Shea,  45 
Ind.  App.  608,  90  N.  E.  329.  Ky. 
Trustees  v.  Nashville,  C.  &  St.  L.  R. 
Co.,  22  Ky.  L.  Rep.  243,  56  S.  W.  990. 
La. — Taylor  v.  New  Orleans  Term.  Co., 
126  La.  420,  52  So.  562.  Mo.— Ring  v. 
Missouri  River  Bridge  Co.,  57  Mo.  496. 
N.  J.— Trenton  W.  P.  Co.  v.  Chambers, 
9  N.  J.  Eq.  471.  Wash.— Kakeldy  v. 
Columbia  &  P.  S.  R.  Co.,  37  Wash.  675, 
80  Pac.  205.  Wis.— Kuhl  v.  Chicago  «fc 
N.  W.  R.  Co.,  101  Wis.  42,  77  N.  W. 
155. 

Contra,  Rankin  v.  Sievern  &  K.  R, 
Co.,  58  S.  C.  532,  36  S.  E.  997,  under 
statute. 

12.  Ky. — Snyder  v.  City  ot  Lexing- 
ton, 20  Ky.  L.  Rep.  1562,  49  S.  W. 
765.  La. — Payne  v.  Morgan's,  etc.  Co., 
43  La.  Ann.  981,  10  So.  10.  Miss. 
Beck  1}.  Louisville,  etc.  R.  Co.,  65  Miss. 
172,  3  So.  252.  Mo.— Hosher  v.  Kan- 
sas City,  etc.  R.  Co.,  60  Mo.  329.  N.  J. 
New  Jersey  Midland  R.  Co.  v.  Van 
Syckle,  37  N.  J.  L.  496.  S.  C— Tomp- 
kins V.  Augusta  &  K.  R.  Co.,  21  S.  C. 
420.  Tex.— Cane  Belt  R.  Co.  v.  Ridge- 
way,  38  Tex.  Civ.  App.  108,  85  S.  W. 
496.  Vt.— McAulay  v.  W.  Vt.  R.  Co., 
33  Vt.  311,  78  Am.  Dec.  627.  Wis. 
Milwaukee  &  N.  R.  Co.  v.  Strange,  63 
Wis.  178,  23  N.  W.  432. 

Parol  license  is  a  good  defense.  New 
Orleans,  etc.  R.  Co.  v.  Moye,  39  Miss. 
374. 

13.  Driseoll  v.  Brooklyn  Union  EI. 
R.    Co.,    95    App.    Div.    146,    88    N.    Y. 
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(II.)  Proceedings  Pending.  —  It  is  a  defense  in  the  action  for  damages, 
that  valid^*  condemnation  proceedings  were  commenced  prior  to  such 
action.^^  However,  an  action  for  damages  does  not  abate  with  the 
commencement  of  condemnation  proceedings.^^  A  statute  allowing  a 
corporation  that  has  entered  upon  land  without  acquiring  title  thereto 
to  institute  condemnation  proceedings  after  it  has  made  improvements 
upon  the  land,  does  not  deprive  the  owner  of  his  right  to  recover  for 
the  trespass.^^ 

(III.)  Tender  or  Payment  —  Though  the  lact  that  the  owner  declines 
to  accept  a  tender  of  compensation  will  not  give  him  a  right  to  an  action 
for  damages,^^  a  tender^^  or  acceptance  of  compensation  awarded  can- 
not be  pleaded  in  bar  to  an  action  for  a  prior  trespass.^" 

(IV.)  Statute  of  Limitations.  —  In  some  of  the  jurisdictions  the  stat- 
ute of  limitations  bars  the  right  of  the  owner^^  and  also  that  of  his 


Supp.    745,   affirming   85   N.    Y.    Supp. 
1000,  14  N.  Y.  Ann.  Cas.  12. 

14.  Ky. — Newport  &  C.  Bridge  Co. 
V.  Gill,  23  Ky.  L.  Rep.  325,  57  S.  W. 
S29.  Ohio. — City  of  Cincinnati  V. 
Coombs,  16  Ohio  181.  Wis.— Ruscli  v. 
Milwaukee,  etc.  E.  Co.,  54  Wis.  136, 
11  N.  W.  253. 

15.  Ark.— Board  v.  Redditt,  79  Ark. 
154,  95  S.  W.  482.  Ind.— City  of  Ft. 
"Wayne  v.  Hamilton,  132  Ind.  487,  32 
N.  E.  324,  32  Am.  St.  Eep.  263.  Mich. 
Dunlap  V.  Toledo  &  A.  A.  R.  Co.,  50 
Mich.  470,  15  N.  W.  555.  Okla.— Black- 
well,  E.  &  S.  W.  Ry.  Co.  V.  Bebout,  19 
Okla.  63,  91  Pae.  877. 

16.  Kan.— Missouri,  K.  &  T.  Ry.  Co. 
V.  Ward,  10  Kan.  352.  La.— Xavier 
Realty  v.  Louisiana  R.  &  Nav.  Co.,  114 
La.  484,  38  So.  427.  Mich.— Callanan 
V.  Pt.  Huron  &  N.  W.  R.  Co.,  61  Mich. 
15,  27  N.  W.  718.  Minn.— Hursh  v. 
First  Div.  St.  P.  &  R.  Co.,  17  ]\Iinn. 
439.  Miss. — Canton,  A.  &  N.  R.  Co.  v. 
French,  68  Miss.  22,  8  So.  512.  Mo. 
Ring  V.  Miss.  R.  Bridge  Co.,  57  Mo. 
496.  Wash. — Morris  v.  Healy  Lumb. 
Co.,  33  Wash.  451,  74  Pac.  662. 

At  least  until  assessment.  Rumsey  v. 
N.  Y.  &  N.  E.  R.  Co.,  63  Hun  200,  17 
N.  Y.  Supp.  672. 

Appearance  in  condemnation  pro- 
ceeding is  not  a  bar  to  action  for  dam- 
ages. Chicago,  I.  &  E.  R.  Co.  v.  Pat- 
terson, 2fl  Ind.  App.  295,  59  N.  E.  688. 

17.  McCord  V.  Eastern  Ry.  Co.,  136 
Wis.  254,  116  N.  W.  845. 

In  such  case  the  damages  in  the 
trespass  action  "should  be  restricted 
to  the  loss  occasioned  by  the  invasion 
of  the  right    of  possession,   and  which 


is  not  embraced  in  an  award  in  the 
condemnation  proceedings."  Great 
Northern  Ry.  Co.  v.  McCord,  143  Wis. 
589,  128  N.  W.  432. 

18.  Hueston  v.  Eaton  &  H.  R.  Co.,  4 
Ohio  St.  685. 

19.  Hursh  V.  First  Div.  St.  P.  & 
P.  R.  Co.,  17  Minn.  439. 

20.  Powers  v.  Hurmert,  51  Mo.  136, 
152. 

Acceptance  of  damages  bars  a  sub- 
sequent action  for  damages.  Burns  v. 
Dodge,  9  Wis.  458. 

21.  For  the  statutes  applicable  in 
the  respective  states,  see:  Ind. — Shortle 
i\  Louisville,  etc.  Ry.  Co.,  130  Ind.  505, 
30  N.  E.  639.  La.— Tremont  &  Gulf 
Ry.  Co.  V.  Louisiana  &  A.  E.  Co.,  128 
La.  299,  54  So.  826.  Mass.— Carville 
V.  Commonwealth,  192  Mass.  570,  78 
N.  E.  735.  Miss.— Romano  v.  Yazoo 
&  M.  V.  R.  Co.,  87  Miss.  721,  40  So. 
150.  Mo. — Cory  v.  Chicago,  B.  &  K. 
C.  R.  Co.,  100  Mo.  282,  13  S.  W.  346. 
N.  J. — Parisen  V.  New  York  &  L.  B. 
R.  Co.,  65  N.  J.  L.  413,  47  Atl.  477. 
N.  Y.—In  re  Willcox,  63  Misc.  16,  116 
N.  Y.  Supp.  151.  N.  C— 7rt  re  Witt- 
kowsky's  Land,  143  N.  C.  247,  55  S.  E. 
617.  Pa. — Wunderlich  V.  Pennsylvania 
R.  Co.,  223  Pa.  114,  72  Atl.  247.  S.  D. 
Faulk  V.  Missouri  River  &  N.  W.  R. 
Co.,  132  N.  W.  233.  Tenn.— Doty  v. 
American  Tel.  Co.,  123  Tenn.  329,  130 
S.  W.  1053.  Tex. — International  &  G. 
N.  R.  Co.  V.  Bell  (Tex.  Civ.  App.), 
130   S.  W.   634. 

See  generally  the  title  "Limita- 
tion of  Actions." 

General  statute  of  limitations  is  in- 
applicable    to     proceedings     to     assess 
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grantees--  to  recover  damages  from"  the  condemnor  and  his  successor 
after  a  prescribed  time.-^  As  a  rule,  possession  must  be  taken  to  start 
the  running  of  the  statute.-'  The  statute,  as  a  rule,  runs  from  the 
time  of  the  first  unlawful  entry.-^ 

An  increase  in  the  extent  of  user  will  not  start  the  running  of  the 
statute  anew,-**  unless  such  further  use  amounts  to  a  new  injury,  in 
which  event  the  statute  will  run  from  the  time  of  the  latest  injury  as 
to  all  subsequent  damage.^^ 


compensation.  Keller  v.  Harrisburg  & 
P.  R.  Co.,  151  Pa.  67,  25  Atl.  84,  31 
W.   N.   C.   11. 

Specific  provisions  as  to  suits  against 
corporations  (7ft  re  Grape  St.,  103  Pa. 
121);  as  to  action  of  trespass  (Dixon 
V.  Baltimore  &  B.  E.  E.  Co.,  1  Mackey 
[D.  C]  78;  Del.,  L.  &  W.  E.  Co.  v. 
Burson,  61  Pa.  369);  or  as  to  liability 
created  by  statute  (Clark  v.  Amster- 
dam Comrs.,  148  N.  Y.  1,  42  N.  E. 
414,  reversing  74  Hun  294,  26  N.  Y. 
Supp.  214;  Land  V.  Wilmington  &  W. 
E.  Co.,  107  N.  C.  72,  12  S.  E.  125), 
are  inapplicable. 

Statute  as  to  action  to  try  title  to 
land  is  applicable.  Gilman  v.  Shey- 
boygan,  etc.  Co.,  40  Wis.  653. 

Charter  of  condemnor  sometimes  pre- 
scribes the  statutory  period.  Carolina 
Cent.  E.  Co.  V.  McCaskill,  94  N.  C. 
746. 

22.  Dargan  t\  Carolina  Cent.  E.  Co., 
131  N.  C.  623,  42  S.  E.  979. 

23.  Pickett  v.  Toledo,  etc.  E.  Co., 
131   Ind.   562,  31   N.  E.  200. 

By  prescription,  the  condemnor  may 
acquire  title  to  property.  Ind. — Sber 
lock  V.  Louisville,  N.  A.  &  C.  E.  Co., 
115  Ind.  22,  17  N.  E.  171.  N.  Y.— Lewis 
V.  New  York  &  H.  E.  Co.,  162  N.  Y. 
202,  56  N.  E.  540,  affirming  40  App. 
Div.  343,  57  N.  Y.  Supp.  1053.  Tex. 
Galveston  &  W.  Ey.  Co.  v.  Kinkead 
(Tex.  Civ.  App.),  60  S.  W.  468. 

24.  City  of  Memphis  v.  Waite,  102 
Tenn.  274,  52  S.  W.  161. 

25.  Colo. — Denver  &  S.  F.  Ey.  Co.  v. 
Hannegan,  43  Colo.  122,  95  Pac.  343. 
Ind. — Harshbarger  v.  Mid.  E.  Co.,  131 
Ind.  177,  27  N.  E.  352,  30  N.  E.  1083. 
la. — Fowler  v.  Des  Moines  &  K.  C.  E. 
Co.,  91  Iowa  533,  60  N.  W.  116.  Ky. 
Eolston  V.  Chesapeake  &  O.  E.  Co., 
21  Ky.  L.  Eep.  1507,  54  S.  W.  2.  La. 
Scovell  V.  St.  Louis  S.  W.  E.  Co.,  117 
La.  459,  41  So.  723.  Mass. — Kenrick 
f.  Boston  &  A.  E.  Co.,  202  Mass.  1, 
88  N.  E.  430.  Mo.— Powers  v.  St. 
Louis,  I.   M.   &   S.  E.   Co.,  158   Mo.   87, 
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57  S.  W.  1090.  Pa.— Grugan  v.  City 
of  Philadelphia,  158  Pa.  337,  27  Atl. 
1000,  33  W.  N.  C.  261.  E.  L— GoflE  v. 
Town  of  Pawtucket,  13  E.  I.  471.  Tex. 
Cunningham  V.  San  Saba  County,  1 
Tex.  Civ.  App.  480,  20  S.  W.  941.  Vt. 
Myers  v.  Pownal,  16  A^t.  415.  Va.— Cal- 
lison  r.  Hedrick,  15  Gratt.  244. 

Entry  on  land  of  one  owner  was  held, 
under  statute,  tO'  start  the  running  of 
the  statute  as  to  all  property  laid  out. 
Kenrick  v.  Boston  &  A.  E.  Co.,  202 
Mass.   1,   88   N.   E.   430. 

Completion  of  structure  is  the  time 
from  which  the  statute  runs,  according 
to  certain  authorities.  Ky. — Louis- 
ville &  N.  E.  Co.  V.  Lambert,  33  Ky. 
L.  Eep.  199,  110  S.  W.  305;  Louisville 
&  N.  E.  Co.  V.  Zaehritz,  13  Ky.  L.  Eep. 
141,  Mass. — Buell  r.  Worcester  Coun- 
ty, 119  Mass.  372.  Ohio.— Columbus,  S. 
&  C.  E.  Co.  V.  Mowatt,  35  Ohio  St.  284. 
Pa. — Brower  v.  Philadelphia,  8  Pa.  Co 
Ct.   361. 

From  order  to  take,  according  to: 
Mass. — Sisson  v.  City  of  New  Bedford, 
137  Mass.  255.  Ohio. — Strader  v.  Cin- 
cinnati, 1  Handy  446.  Tex. — Franklin 
Co.  V.  Brooks,  68  Tex.  679,  5  S.  W. 
819. 

26.  Davis  v.  City  of  New  Bedford, 
133  Mass.  549;  Grossman  v.  Houston, 
etc.  E.  Co.,  99  Tex.  641,  92  S.  W.  836, 
reversing  89  S.  W.  312. 

27.  Mass. — ^Barker  v.  City  of  Taun- 
ton, 119  Mass.  392.  Mo.— Graf  v.  St. 
Louis,  8  Mo.  App.  562.  Neb. — Omaha 
&  E.  V.  E.  Co.  V.  Moschel,  38  Neb.  281, 
56  N.  W.  875.  N.  Y.— Silsby  Mfg. 
Co.  t:  State,  104  N.  Y.  562,  11  N.  E. 
264.  Pa. — Schepp  v.  City  of  Eeading, 
2  Woodw.  Dec.  460. 

Daily  trespasses,  if  but  part  of  the 
original  taking,  do  not  prolong  the 
running  of  the  statute.  Hindley  v. 
Manhattan  E.  Co.,  185  N.  Y.  335,  78 
N.  E.  276,  reversing  103  App.  Div.  504, 
93  N.  Y.  Supp.  53. 

Failure  to  supply  owner  with  plan 
will  not  prevent  the  statute  from  run- 
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(V.)  Title.  —  The  defendant  may  deny  the  plaintiff's  title  for  the 
purpose  of  defeating  the  plaintiff's  action.^^ 

g.  Judgment.  —  The  judgment  for  damages  may  provide  that  title 
shall  vest  in  the  defendant"''  upon  the  satisfaction  of  the  judgment^" 
and  may  require  the  plaintiff  to  convey  the  title.^^  Satisfaction  may 
be  made  conditional  upon  the  release  of  mortgages  upon  the  premises.^^ 

Effect  of  Judgment.  —  The  effect  of  the  judgment,  when  the  value  of 
the  land  taken  is  recovered,  is  to  transfer  title  to  the  land  from  the 
plaintiff  to  the  defendant^^  and  to  bar  a  future  recovery.^* 

The  judgment  carries  with  it  a  lien,^^  which,  in  certain  jurisdictions, 
is  superior  to  that  of  mortgagees  of  the  condemnor,^*^  whether  prior  or 
subsequent  mortgagees,"  such  lien  being  in  the  nature  of  a  vendor*s 
lien.^* 

3.  Action  for  Possession.  —  a.  Ejectment  and  Substituted  Rem- 
edies.—  In  many  jurisdictions  the  owner  of  property  may  maintain 


ning.    Brock  v.  Old  Colony  E.  Co.,  146 
Mass.   194,   15   N.   E.   555, 

28.  N.  C— Abernathy  V.  South  &  W. 
E.  Co.,  15a  N.  C.  97,  63  S.  E.  180.  Ohio. 
Lawrence  E.  Co.  v.  0  'Hara,  48  Ohio  St. 
343,  28  N.  E.  175.  Wis.— Walton  v. 
Green  Bay,  etc.  E.  Co.,  70  Wis.  414, 
36  N.  W.  10. 

29.  Central  E.  Co.  i>.  Merkel,  32  Tex. 
723;  City  of  Dallas  v.  Miller,  7  Tex. 
Civ.  App.  503,  27  S.  W.  498. 

30.  Korn  v.  New  York  El.  E.  Co., 
59  Hun  625,  13  N.  Y.  Supp.  514;  City 
of  E.  Dallas  v.  Barksdale,  83  Tex.  117, 
18  S.  W.   329. 

Damages  may  be  withheld  until  a 
proper  grant  is  made  by  the  plaintiff, 
a  minor.  Walsh  v.  Brooklyn,  'etc.  E. 
Co.,  69  App.  Div.  389,  74  N.  Y.  Supp. 
1019. 

31.  Storms  v.  Manhattan  Ey.  Co., 
178  N.  Y.  493,  71  N.  E.  3,  66  L.  E. 
A.  625,  affirming  77  App.  Div.  94,  79 
N.  Y.  Supp.  60;  Westphal  v.  City  of 
New  York,  177  N.  Y.  140,  69  N.  E. 
369. 

Held,  unnecessary  in  Eichmond,  N.  I. 
&  B.  E.  Co.  V.  Thomas,  19  Ky.  L.  Eep. 
1488,   43   S.   W.   466. 

Held,  improper  to  provide  that 
plaintiff  be  revested  with  possession 
if  defendant  fails  to  pay.  Galveston, 
H.  &  S.  A.  E.  Co.  V.  Pfeuffer,  56  Tex. 
66. 

Land  in  controversy  should  be  spe- 
cified in  the  iudgment.  Beal  v.  Dur- 
ham &  C.  E.'Co.,  136  N.  C.  298,  48 
S.  E.  674. 

32.  Kissam   v.   Brooklyn   El.   E.   Co., 


86  Hun  598,  33  N.  Y.  Supp.  740;  Hull 
V.  New  York  El.  E.  Co.,  78  Hun  616, 
29  N.  Y.  Supp.  113;  Hughes  v.  Metro- 
politan El.  E.  Co.,  25  Jones  &  S.  379, 
8  N.  Y.  Supp.  535. 

33.  Ind.— City  of  Huntington  v. 
Kenower,  12  Ind.  App.  456,  40  N.  E. 
550.  Ky. — Jeffersonville,  M.  &  I.  E. 
Co.  V.  Esterle,  13  Bush  667.  Mo. 
Doyle  V.  Kansas  City  &  S.  E.  Co.,  113 
Mo.  280,  20  S.  W.  970;  Graf  f.  City 
of  St.  Louis,  8  M^o.  App.  562.  Neb. 
City  of  Omaha  V.  Eedick,  61  Neb.  163, 
85  N.  W.  46.  N.  C. — Abernathy  V. 
South  &  W.  Ey.  Co.,  150  N.  C.  97, 
63  S.  E.  180.  Tex. — San  Antonio  &  A. 
P.  Ey.  Co.  V.  Knoepfli,  82  Tex.  270,  17 
S.   W.   1052. 

But  see  Anderson,  etc.  E.  Co.  v. 
Kernodle,   54   Ind.    314. 

34.  Dist.  of  Columbia  r.  Hutchinson, 
1  App.  Cas.  (D.  C.)  403. 

35.  Dickson  v.  Epling,  61  111.  App. 
78;  Faulk  r.  Missouri  Eiver  &  N.  W. 
E.  Co.  132  N.  W.  233.  Contra,  Central 
Trust  Co.  V.  Valley  E.  Co.,  79  Fed.  195. 

Such  lien  may  be  given.  St.  Louis, 
A.  &  T.  E.  Co.  V.  Henderson,  86  Tex. 
307,  24  S.  W.  381,  reversing  32  S.  W. 
143. 

36.  Epling  V.  Dickson,  170  111.  329, 
48  N.  E.  1001,  reversing  61  111.  App. 
78. 

37.  Kentucky  &  I.  Bridge  &  E.  Co. 
r.  Clemmons,  27  Ky.  L.  Eep.  875,  86 
S.  W.  1125. 

38.  Ball  V.  Maysvillo  &  B.  S.  E. 
Co.,  102  Kv.  486,  43  S.  W.  731,  80  Am. 
St.  Eep.  362. 
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ejectment^"  for  wrongful  entry  or  for  refusal  to  pay  after  entry/" 
or  when  possession  has  been  taken  under  defective  condemnation  pro- 
ceedings/^ or  when  there  has  been  unreasonable  delay  in  instituting 
proceedings.*- 

In  some/^  but  not  in  alP*  jurisdictions  ejectment  has  been  super- 
seded by  statutory  remedies. 

b.  Petition.  —  Notice  to  quit  is  necessary  before  the  petition  in 
ejectment  may  be  filed  when  entry  under  consent  is  presumed,""^ 
though  not  in  cases  wherein  no  permission  to  enter  has  been  given.*" 

c.  Defenses.  —  The  defendant  may,  however,  set  up  acquiescence,*^ 


39.  TJ.  S. — Green  i\  Tacoma,  51  Ted, 
622,  Ark.— Hughey  f.  Walker,  71  Ark. 
644,  73  S.  W.  1093.  Fla.— Jacksonville, 
T.  &  K.  W.  E.  Co.  V.  Adams,  27  Tla. 
443,  9  So.  2.  111.— Mapes  v.  Vandalia 
E.  Co.,  238  111.  142,  87  N.  E.  393.  Ind. 
Porter  v.  Midland  E.  Co.,  125  Ind.  476, 
25  N.  E.  556.  la. — MoGinnis  v.  Wa- 
bash E.  Co.,  114  N.  W.  1039.  Kan. 
Kansas  Pac.  E.  Co.  V.  Streeter,  8  Kan. 
133.  Ky. — Purdam  v.  Cumberland  Tel. 
Co.,  2i<  Ky.  L.  Eep,  1166,  87  S.  W.  1071. 
Mc— Cory  v.  Chicago,  B.  &  K.  C.  E. 
Co.,  100  Mo.  282,  13  S.  W.  346.  N.  J. 
Menge  v.  Morris  &  E.  E.  Co.,  73  N.  J. 
Eq.  177,  67  Atl.  1028.  N.  Y.— An- 
drews V.  Delhi  Tel.  Co.,  66  App.  Div. 
616,  73  N.  Y.  Supp.  1129.  Ohio.— Eay- 
mond  V.  Toledo,  etc.  E.  Co.,  16  Ohio 
C.  C.  639,  9  Ohio  C.  D.  5.  Fa.— In  re 
Girard  Ave.,  18  Phila.  499,  44  Leg.  Int. 
166.  Wash.— Owen  v.  St.  Paul,  M.  & 
M.  E.  Co.,  12  Wash.  313,  41  Pac.  44. 
Wis. — Sherman  v.  Milwaukee,  etc.  E. 
Co.,   40   Wis.   645. 

Contra,  Dargan  v.  Carolina  Cent.  E. 
Co.,  131  N.  C.  623,  42  S.  E.  979. 

See  generally  the  title  "Ejectment." 

40.  Cal. — Fox  V.  Western  Pac.  E. 
Co.,  31  Cal.  538.  Ind.— Lake  Erie  & 
W.  E.  Co.  V.  Kinsey,  87  Ind.  514.  la. 
Burns  v.  Chicago,  Ft.  M.  &  D.  M.  E. 
Co.,  110  Iowa  385,  81  N.  W.  794.  Kan. 
St.  Joseph  &  D.  C.  E.  Co.  v.  Callender, 
13  Kan.  496.  Mo. — Cory  v.  Chicago,  B. 
&  K.  C.  E.  Co.,  100  Mo.  282,  13  S.  W. 
346.  N.  Y. — Meserole  v.  Brooklyn,  8 
Paige  198.  Pa.— Wheeling,  P.  &  B. 
E.  Co.  V.  Warrell,  122  Pa.  613,  16  Atl. 
20. 

41.  Hullin  V.  Municipality  No.  2,  11 
Eob.  (La.)  97,  43  Am.  Dec.  202;  Illi- 
nois Cent.  Ey.  Co.  v.  Iloskins,  80  Miss. 
730,  32  So.  150,  92  Am.  St.  Eep.   612. 

Vol.  VIII 


Mere  technical  defect  is  not  suffi- 
cient. Brock  V.  Old  Colony  E.  Co.,  146 
Mass.  194,  15  N.  E.  555. 

42.  Kanne  v.  Minnesota  &  St.  L.  E. 
Co.,  33  Minn.  419,  23  N.  W.  854. 

43.  U.  S.— Eeed  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  25  Fed.  886,  under  Iowa 
Code  §1258.  Miss. — Owens  v.  Yazoo- 
Miss,  Board,  74  Miss.  269,  21  So.  12. 
Ohio,— Webber  v.  City  of  Toledo,  23 
Ohio  C,  C.  237.  Tenn.— Doty  v.  Amer- 
ican Tel.  Co.,  123  Tenn,  329,  130  S.  W. 
1053. 

44.  la.  —  Daniels  v.  Chicago  &  N. 
W.  E.  Co.,  35  Iowa  129,  14  Am.  St. 
Eep.  498,  Neb.— Hull  v.  Chicago,  B, 
&  Q,  E.  Co.,  21  Neb.  371,  32  N.  W. 
162,  Tex.— Hays  v.  Texas  &  P.  E,  Co., 
62  Tex.  397, 

45.  Smith  V.  Chicago,  A,  &  St,  L. 
E.  Co.,  67  111.  191;  Chicago,  B.  &  Q. 
E.   Co,  V.  Knox  College,  34  111.  195, 

46.  Gas  Light  Co.  v.  Eome,  etc,  E. 
Co.,  11   Civ.  Proc.   (N,  Y.)   239. 

Waiver  of  right  to  notice  may  oc- 
cur. Chicago  &  B.  E.  Co.  v.  Smith,  78 
HI.  96. 

Form. — The  petition  was  held  suffi- 
cient in  Hennessy  v.  St.  P.  M,  &  M, 
E,  Co.,  30  Minn.  55,  14  N,  W,  269. 

47.  U.  S.— Bibber-White  Co.  v.  White 
Eiver  V.  E.  E.  Co.,  131  Fed.  995,  Cal. 
Gurnsey  v.  Northern  California  Power 
Co.,  160  Cal.  699,  117  Pac.  906,  Ind, 
Indiana,  B.  &  W.  E.  Co.  t\  Allen,  113 
Ind.  581,  15  N.  E.  446,  Mo.— Gray  v. 
St.  Louis  &  S.  F.  E,  Co.,  81  Mo.  126. 
N.  J. — Paterson,  etc.  E.  Co.  v.  Kam- 
lah,  47  N.  J.  Eq.  331,  21  Atl.  954,  42 
N.  J,  Eq.  93,  6  Atl.  444,  Wash,— Kak- 
eldy  V.  Columbia  &  P.  S.  E.  Co.,  37 
Wash.  675,  80  Pac.  205,  But  see  South- 
ern E.  Co.  V.  Hood,  126  Ala,  312,  28 
So,  662,  85  Am,  St,  Eep,  32. 
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license,*^  consent,*'^  waiver^''  or  delay^^  in  respect  to  the  unlawful 
entry  of  the  plaintiff's  land  by  the  defendant;  entry  under  claim  of 
right  ;^-  entry  upon  public  streets  under  the  authority  of  the  munici- 
pal corporation;^^  failure  to  appeal;^*  the  commencement  of  valid^^ 
condemnation  proceedings  to  acquire  the  property  in  question;'^*'  ac- 
ceptance of  the  award  made  f  a  former  recovery  of  damages  for  the 
same  acts,^^  to  defeat  the  action  of  ejectment. 

It  is  not  a  sufficient  defense  that  the  plaintiff  has  not  exhausted  his 
statutory  remedies/'*  or  that  he  might  have  instituted  condemnation 
proceedings.®'^ 

d.  Judgment.  —  A  judgment  of  ejectment  is  not  a  bar  to  the  in- 
stituting of  condemnation  proceedings.**^  Furthermore,  the  court  may 
stay  execution  on  the  judgment  for  the  purpose  of  allowing  the  de- 
fendant to  procure  title  to  the  property  by  agreement  or  by  condem- 
nation.®^  Defendant  can,  in  many  instances,  procure  an  injunction  to 
stay  execution.®^ 

E.    Mandamus.  —  The  owner  of  property  taken  for  public  purposes 


48.  Snyder  v.  Chicago,  S.  F.  &  C. 
E.  Co.,   112  Mo.  527,  20   S.  W.  885. 

Bevoked  license  is  not  a  defense. 
Beck  V.  Louisville,  etc.  E.  Co.,  65  Miss. 
172,   3   So.   252. 

49.  U.  S.— Northern  Pac.  E.  Co.  v. 
Smith,  171  U.  S.  260,  18  Sup.  Ct.  794, 
43  L.  ed.  157,  reversing  69  Fed.  579, 
16  C.  C.  A.  336,  32  U.  S.  App.  573; 
Bibber-Wihite  Co.  v.  White  Eiver  E. 
Co.,  Ill  Fed.  36.  CaL— Fresno  St.  E. 
Co.  V.  Southern  Pac.  E.  Co.,  135  Cal. 
202,  67  Pac.  773.  Kan.— Buckwalter 
V.  Atchison,  T.  &  S.  F.  E.  Co.,  64  Kan. 
403,  67  Pac.  831.  Ky.— Trustees  v. 
Nashville,  C.  &  St.  L.  E.  Co.,  22  Ky. 
L.  Eep.  243,  56  S.  W.  990.  Neb.— Chi- 
cago, B.  &  Q.  E.  Co.  V.  Englehart,  57 
Neb.  444,  77  N.  W.  1092.  Wash.— State 
V.  Superior  Court,  60  Wash.  583,  111 
Pac.  787. 

50.  Williams  v.  Hutchinson  &  S.  E. 
Co.,  62  Kan.  412,  63  Pac.  430,  84  Am. 
St.  Eep.  408;  Webster  v.  Kansas  City 
&  S.  E.  Co.,  116  Mo.  114,  22  S.  W. 
474. 

51.  Taylor  v.  New  Orleans  Tennes- 
see Co.,  126  La.  420,  52  So.  562;  Louis- 
ville, N.  A.  &  C.  E.  Co.  V.  Berkey,  136 
Ind.  591,  36  N.  E.  642. 

Held,  delay  no  defense  unless  stat- 
ute of  limitations  expires.  Denver  & 
E.  G.  E.  Co.  V.  Wilson,  28  Colo.  6,  62 
Pac.  843. 

52.  Porter  v.  Aberdeen  &  E.  F.  E. 
E.,  148  N.  C.  563,  62  S.  E.  741. 

53.  Atchison  &  N.  E.  Co.  v.  Man- 
ley,  42  Kan.  577,  22  Pac.  567. 


54.  Chicago,  K.  &  W.  E.  Co.  v.  Sel- 
ders,  4  Kan.  App.  497,  44  Pac.  1012, 

55.  Hull  V.  Chicago,  etc.  E.  Co.,  21 
Neb.  371,  32  N.  W.  162. 

56.  Byrnes  v.  Douglass,  23  Nev.  83, 
42  Pac.  798. 

57.  Allen  v.  Colorado  Cent.  E.  Co., 
22   Colo.  238,  43  Pac.  1015. 

58.  Klugh  V.  Middletown,  H.  &  S. 
Ey.  Co.,  17  Pa.  Co.  Ct.  373. 

59.  Tompkins  1).  Augusta  &  K.  E. 
Co.,  37  S.  C.  382,   16  S.  E.  149. 

60.  Beck  V.  Louisville,  N.  O.  &  T. 
E.  Co.,  65  Miss.  172,  3  So.  252. 

Mere  appearance  in  condemnation 
proceedings  is  not  a  bar  to  ejectment. 
Lewis  V.  St.  Paul,  M.  &  M.  E.  Co.,  5 
S.  D.  148,  58  N.  W.  580. 

Fact  that  plaintiff  bought  the  land 
at  a  sacrifice  because  of  delendant  'a 
acts  is  no  defense.  Mapes  v.  Vandalia 
E.  Co.,  238   111.   142,  87  N.  E.  393. 

61.  Jacksonville,  etc.  E.  Co.  v. 
Adams,  28  Fla.  631,  10  So.  465,  14  L. 
E.    A.    533. 

62.  111. — Mapes  v.  Vandalia  E.  Co., 
238  111.  142,  87  N.  E.  393.  Ky.— Owens- 
boro,  etc.  E.  Co.  v.  Harrison,  94  Ky. 
408,  22  S.  W..  545.  La.— Fuselier  v. 
Great  So.  Tel.  Co.,  50  La.  Ann.  799, 
24  So.  274.  Pa.— Connellsville  Gas 
Coal  Co.  V.  Baltimore  &  O.  E.  Co.,  216 
Pa.  309,  65  Atl.  669. 

63.  Jones  v.  Southern  E.  Co.,  162 
Ala.  540,  50  So.  380;  Jersey  City  v. 
Fitzpatrick,  30  N.  J.  Eq.  97. 
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may  by  mandamus  procecdin(?s  compel  the  payment  of  damages,'^*  or 
the  institutinfj  of  condemnation  proceedings  by  the  condemnor,''''  or, 
he  may  compel  the  appointment  by  the  court  of  commissioners  to  assess 
compensation/-'^ 

F.  Action  for  Addition.vl  Damages.  —  If  the  owner  of  the  prop- 
erty receives  full  compensation  for  the  taking  in  one  action,  the  matter 
becomes  res  adjudicata  and  no  further  action  may  be  maintained"'^ 
for  such  damages  as  were  or  should  have  been  assessed  in  the  prior 
action/^  But  further  action  is  maintainable  in  cases  wherein  the  con- 
demnor is  guilty  of  negligence*"*  or  of  other  unlawful  acts^"  in  his  con- 
struction operations,  or  in  cases  of    new    and    successive    injuries/^ 


Gi.  Ky. — Daincan  r.  Louisville,  S 
Bush  98.  Mich.— Balch  r.  Detroit,  109 
Mich.  253,  67  N.  W.  122.  Mo.— Wil- 
son V.  Berkstresser,  45  Mo.  283.  Neb. 
State  V.  Grand  Island  &  W.  C.  K.  Co., 
31,  Neb.  209,  47  N.  W.  857.  N.  J. 
Minhinnah  v.  Haines,  29  N.  J.  L.  388. 
N.  Y.— Ganson  v.  Buffalo,  40  N.  Y. 
454;  People  r.  Westchester  County 
Suprv.,  4  Barb.  64.  Pa. — In  re  Boyen, 
15  Pa.  Co.  Ct.  531.  Tenn. — Justices  of 
Williamson  Co.  v.  Jefferson,  1  Coldw. 
419. 

65.  N.  Y. — People  v.  Town  Board, 
109  N.  Y.  Supp.  913.  N.  C— McDowell 
V.  Asheville,  112  N.  C.  747,  17  S.  E. 
537.  Ohio. — Lawrence  K.  Co.  v.  Wil- 
liams, 35  Ohio  St.  168. 

Contra,  Harrington  v.  St.  Paul  &  S. 
C.  R.  Co.,  17  Minn.  215. 

Consent  of  owner  to  the  entry  de- 
prives him  of  the  right  to  compel  a 
resort  to  condemnation  proceedings. 
Hatry  v.  Painesville  &  Y.  E.  Co.,  23 
Wkly.  L.  Bui.  (Ohio)  281,  afflrming  1 
Ohio   C.  C.  426. 

Statute  of  limitations  for  this  pur- 
pose is  the  same  as  that  prescribed  for 
the  recovery  of  possession  of  land.  Law- 
rence R.  Co.  V.  O'Hara,  48  Ohio  St. 
343,  28   N.  E.   175. 

66.  Western  IT.  E.  Co.  v.  Dickson, 
30   Wis.   389. 

This  relief  was  denied  in  Joplin  & 
W.  E.  Co.  V.  McGregor,  53  Mo.  App. 
366. 

67.  ni.— Cleveland,  etc.  E.  Co.  v. 
Pattison,  67  111.  App.  351.  Ind.— In- 
diana, B.  &  W.  Ey.  Co.  V.  Allen,  113 
Ind.  308,  15  N.  E  451,  3  Am.  St.  Eep. 
650.  Mass. — Parker  v.  Boston  &  M. 
E.  E.,  3  Cush.  107,  50  Am.  Dec.  709. 
Minn. — Hartz  v.  St.  Paul,  etc.  E.  Co., 
21  Minn.  358.  Vt.— Butman  V.  Ver- 
mont Cent.  E.  Co.,  27  Vt.  500. 
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68.  Ind. — Smith  v.  Olmstead,  5 
Blackf.  37.  Mo. — Chapman  v.  St.  Louis 
Belt  Ey.  Co.,  240  Mo.  592,  144  S.  W. 
469.  N.  J.  — Van  Sehoick  v.  Del- 
aware &  E.  Canal  Co.,  20  N.  J.  L.  249. 
Ohio.— ^VIa^d  v.  Marietta,  N.  T.  &  B. 
Co.,  6  Ohio  St.  15. 

69.  Colo.— Denver  City,  I.  &  W.  Co. 
V.  Middaugh,  12  Colo.  434,  21  Pac.  565, 
13  Am.  St.  Eep.  234.  lU.— Sanitary 
Dist.  v.  Eay,  199  111.  63,  64  N.  E.  1048, 
93  Am.  St.  Eep.  102.  Ind.— Lafayette 
Plant  Eoad  Co.  v.  New  Albany  &  S. 
E.  Co.,  13  Ind.  90,  74  Am.  Dec.  246. 
la.— Miller  r.  Keokuk  &  D.  M.  E.  Co., 
63  Iowa  680,  16  N.  W.  567.  Ky. 
Louisville  &  N.  E.  Co.  v.  Orr,  10  Ky. 
L.  Eep.  677.  Pa.— Barrett  v.  Miners- 
ville  Borough,  38  Pa.  Super.  76.  Va. 
Chesapeake  &  O.  E.  Co.  V.  Chambers, 
95  Va.   503,  28  S.   E.   872. 

70.  IT.  S.— Porfcerfield  V.  Bond,  38 
Fed.  391.  lU.— Jacksonville  &  S.  E. 
Co.  V.  Kidder,  21  111.  131.  Ind.— Terre 
Haute  &  I.  E.  Co.  v.  McKinley,  33  Ind. 
274.  Kan.— Central  Branch  U.  P.  E. 
Co.  V.  Twine.  23  Kan.  585,  33  Am. 
Eep.  203.  Mass. — Peabody  1>.  Boston 
&  P.  E.  Corp.,  181  Mass.  76,  62.  N.  E. 
1047.  N.  Y.— Wolf  V.  Manhattan  Ey. 
Co.,  51  Misc.  426,  101  N.  Y.  Supp.  493. 
Tex. — Gulf,  etc.  E.  Co.  v.  Necco,  15 
S.  W.  1102.  Wash.— Sultan,  etc.  Co. 
V.  Weyerhaeuser  Timber  Co.,  31  Wash. 
558,  72  Pac.  114. 

71.  Mich.— Grand  Eapids  &  I.  E. 
Co.  V.  Heisel,  47  Mich.  393,  11  N.  W. 
212.  Minn.— Hirsch  v.  City  of  St.  Paul, 
117  Minn.  476,  136  N.  W.  269;  Lamm 
v.  Chicago,  etc.  E.  Co.,  45  Minn.  71,  47 
N.  W.  455,  10  L.  E.  A.  268.  N.  Y. 
Knox  V.  Metropolitan  El.  E.  Co.,  58  Hun 
517,  12  N.  Y.  Supp.  848. 

Each  day's  occupation  does  not  give 
rise  to  a  new  cause  of  action.  Change 
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G.  Suits  in  Equity.  —  1.  When  Allowable.  —  Though  the  gen- 
eral principle  is  recognized  that  equity  will  not  interfere  with  a  con- 
demnor in  the  exercise  of  the  right  of  eminent  domain  unless  relief 
at  law  is  inadequate'^  or  the  injury  irreparable/^  in  numerous  in- 
stances of  clear  \dolation  of  property  rights,  equity  will  grant  relief 
regardless  of  possible  relief  at  lawJ* 

2.  Parties.  —  Owners  of  land  affected  by  the  acts  of  condemnor 
may  join  as  plaintiffs  in  seeking  an  injunction.'''^     The  equitable^''  or 


in  ownersTiip  of  condemnor  is  imma- 
terial. Frankle  V.  Jackson,  30  Fed. 
398. 

72.  U.  S.— Blodgett  v.  N.  W.  El. 
R.  Co.,  80'  Fed.  601,  26  C.  C.  A.  21; 
De  Lucca  v.  City  of  North  Little  Rock, 

142  Fed.  597.  Ala.— Mobile  &  G.  R. 
Co.  V.  Alabama  Midland  R.  Co.,  87 
Ala.  520,  6  So.  407.  Conn.— Fellows  v. 
New  Haven,  44  Conn.  240.  Ga.— Ches- 
tatee  PjTites  Co.  v.  Cavenders  Co.,  119 
Ga.  354,  46  S.  E.  422,  100  Am.  St.  Rep. 
174.  111. — Baughman  v.  Heinselman, 
180  111.  251,  54  N.  E.  313.  Ind.— Smith 
t\  Goodknight,  121  Ind.  312,  23  N.  E. 
148.  Kan. — Masters  v.  McHolland,  12 
Kan.  17.  Mass. — Kenney  v.  Consumers' 
Gas  Co.,  142  Mass.  417,  8  N.  E.  138. 
Minn. — Vanderburgh  v.  City  of  Min- 
neapolis, 93  Minn.  81,  100  N.  W.  668. 
Mo.— Smith  V.  City  of  Sedalia,  149  S. 
W.  597;  Nagell  v.  Lindell  Ry.  Co.,  167 
Mo.  89,  66  S.  W.  1090;  Medley  v.  Berry, 

143  Mo.  App.  641,  128  S.  W.  225. 
N.  J.— Jersey  City  v.  Gardner,  33  N.  J. 
Eq.  622.  N.  Y.— Knickerbocker  Ice  Co. 
V.  City  of  New  York,  176  N.  Y.  408, 
68  N.  E.  864,  aprming  85  App.  Div. 
530,  83  N.  Y.  Supp.  469,  39  Misc.  27, 
78  N.  Y.  Supp.  838,  Ohio.— Cincinnati 
&  D.  R.  Co.  V.  Miami  &  E.  C.  Transp. 
Co.,  25  Ohio  C.  C.  146.  Okla.— Ed- 
wards v.  Thrash,  26  Okla.  472,  109  Pac. 
832.  Ore. — Cherry  v.  Matthews,  25  Ore. 
484,  36  Pac.  529.  Pa, — Beaman  v. 
Monongahela  Blvd.  Co.,  189  Pa.  437, 
42  Atl.  133.  S.  D,— Hyde  v.  Minnesota, 
D.  &  P.  R.  Co.,  24  S.  t),  386,  123  N,  W. 
849.  Tenn. — Saunders  v.  Memphis  & 
R.  S.  R.  Co.,  101  Tenn.  206,  47  S.  W. 
155,  Vt. — Kendall  v.  Missisquoi  &  C. 
R.  R.  Co.,  55  Vt.  438.  Va.— South  & 
W.  R.  Co.  V.  Virginia  &  S.  E.  R.  Co., 
104  Va.  323,  51  S.  E.  843.  Wash. 
Ferry-Leary  Land  Co,  v.  Holt  &  Jof- 
fery,  53  Wash.  584,  102  Pac.  445. 
W.  Va.— Smith  V.  Pt.  Pleasant  «&  0.  R. 
R.  Co.,  23  W.  Va.  451.  Wis.— Har- 
rison V.  Milwaukee  Co.  Suprs.,  51  Wis. 
645,  8  N.  W.  731. 


See  generally  the  title  "Equity 
Jurisdiction  and  Procedure." 

73.  Conn.— Kellv  v.  City  of  Water- 
bury,  82  Conn.  255,  73  Atl.  136.  111. 
Chicago  &  W.  I.  R.  Co.  v.  Illinois  Cent. 
R.  Co.,  113  111.  156.  Ind.— Lewis  v. 
Rough,  26  Ind.  398.  N.  Y.— Hudson  & 
D.  C.  Co.  V.  New  York  &  E.  R.  Co., 
9  Paige  323.  Tex. — Rische  v.  Texas 
Transp.  Co.,  27  Tex.  Civ.  App.  33,  66 
S.  W.  324. 

74.  U.  S,— Bass  v.  Metropolitan 
West  Side  El.  R.  Co.,  82  Fed.  857,  27 
C.  C.  A.  147,  39  L.  R.  A.  711.  Ala. 
Southern  R.  Co.  V.  Hays,  150  Ala.  212, 
43  So.  487.  Ga. — City  of  Elberton  v. 
Hobbs,  121  Ga.  749,  49  S.  E.  779.  Ind. 
Town  of  Syracuse  v.  Weyrick,  37  Ind. 
App.  56,  76  N.  E.  559.  N.  J.— City  of 
Paterson  v.  East  Jersey  Water  Co.,  74 
N.  J.  Eq.  49,  70  Atl.  472.  Pa.— Bryner 
r.  Youghiogheny  Bridge  Co.,  190  Pa. 
617,  42  Atl.  100.  S.  D.— Hyde  v.  Min- 
nesota, D.  &  P.  R.  Co.,  24  S.  D.  386, 
123  N.  W.  949.  Utah.— Giauque  v.  Salt 
Lake  City,  129  Pac.  429.  W.  Va.— Ohio 
River  R.  Co.  v.  Gibbens,  35  W.  Va. 
57,  12  S.  E.  1093. 

There  is  no  adequate  remedy  for  the 
deprivation  of  the  use  of  real  property. 
Bing  V.  Big  Sandy,  etc.  R.  Co.,  63 
W.  Va.  345,  60  S.  E.  140;  Jackson  v. 
Big  Sandy,  etc.  R.  Co.,  63  W.  Va.  18, 
59  S.  E.  749. 

That  expense  of  cultivating  plaint- 
iff's land  will  be  increased  is  suffi- 
cient ground  for  injunction.  Champion 
V.  Sessions,  1  Nev.  478. 

75.  Geurkink  v.  Petaluma,  112  Cal, 
306,  44  Pac.  570;  Harrison  v.  Pike's 
Heirs,  7  Ohio  Dec.  603,  4  Wkly.  L,  Bui. 
156, 

Non-resident  may  apply  to  the  fed- 
eral court.  Colorado  E.  R.  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  141  Fed,  898,  73 
C.  C.  A.  132. 

76.  Forsyth  v.  City  of  Wheeling,  19 
W.  Va.  318, 

Vol.  VIII 


362 


EMINENT  DOMAIN 


legal  owner"  of  the  property  may  institute  the  suit.  The  state/" 
or  a  municipal  corporation  when  i)ublic  streets  are  involved,  cannot 
bring  suit  for  an  injunction  when  the  fee  is  in  the  abutting  ownerj** 
If  the  property  be  sold  pendente  lite,  the  court  may  nevertheless  grant 
relief.^"    In  such  cases,  the  vendee  should  be  made  a  party.**^ 

A  municipal  corporation,^-  or  public  officers  responsible^^  or  the 
mortgagee  of  the  condemnor^*  are  proper  parties  defendant. 

3.  Grounds  of  Relief.  —  a.  In  General.  —  In  addition  to  the 
grounds  for  relief  to  be  noted,  infra,  the  following  have  been  recog- 
nized as  sufficient :  when  it  appears  that  the  condemnor  is  insolvent  ;**° 
when  there  is  threatened^*^  and  imminent^^  danger  of  the  invasion  of 
the  plaintiff's  property ;^^  when  difficulty  in  ascertaining  the  assess- 
ment occurs, '^'^  though  not  for  the  purpose  of  determining  damages ;°° 
when  conflicting  rights  of  property  must  be  determined  f^  in  innumer- 


77.  MTcCann  v.  Trustees,  166  Ind. 
573,  77  N.  E.  1090. 

78.  People  v..  Long  Island  E.  Co., 
60  How.  Pr.   (N.  Y.)    395. 

79.  City  of  Milwaukee  v.  Milwaukee 
&  B.  K.  Co.,  7  Wis.   85. 

80.  Minn. — Harrington  v.  St.  P.  & 
S.  C.  E.  Co.,  17  Minn.  215.  N.  Y.— Pe- 
gram  v.  New  York  El.  E.  Co.,  147  N.  Y. 
135,  41'  N.  E.  424,  affirming  8  Misc. 
425,  28  N.  Y.  Supp.  592;  Moss  V.  New 
York  El.  E.  Co.,  27  Abb.  N.  C.  318, 
17  N,  Y,  Supp.  586;  Muller  v.  Man- 
hattan E.  Co.,  53  Misc.  133,  102  N.  Y. 
Supp.  454.  Tex.— Ft.  Worth  &  E.  G. 
E.  Co.  V.  Daniels  (Tex.),  29  S.  W. 
695. 

81.  Pegram  v.  New  York  El.  E.  Co., 
147  N.  Y.  135,  41  N.  E.  424,  affirming 
8  Misc.  425,  28  N.  Y.  Supp.  592;  Mc- 
Gean  v.  Metropolitan  El.  E.  Co.,  133 
N.  Y.  9,  30  N.  E.  647,  affirming  27 
Jones  &  S.  472,  14  N.  Y.  Supp.  761. 
But  see  Wallach  v.  Manhattan  E.  Co., 
28  N.  Y.  Supp.   483,   60   N.   Y.   St.   170. 

Heirs  and  administrator  should  be 
made  parties  if  owner  dies.  Shepard 
V.  Manhattan  E.  Co.,  25  Jones  &  S. 
5,  5   N.  Y.   Supp.   189. 

Rival  claimants  to  property  should 
be  made  parties.  Pittsburgh  &  W.  E. 
Co.  V.  Garlick,  20  Ohio  C.  C.  561,  11 
Ohio   C.   D.   337. 

Assignee  of  judgment  in  condemna- 
tion proceedings  can  not  procure  an 
injunction.  Illsley  v.  Portland  &  E.  E. 
Co.,  56  Me.  531. 

82.  Town  of  Hardinsburg  v.  Crav- 
ens, 148  Ind.  1.  47  N.  E.  153;  Stratford 
i\  City  of  Greensboro,  124  N.  C.  127, 
32  S.  E.  394. 

Vol.  vin 


83.  Wenger  v.  Fisher,  55  W.  Va.  13, 
46  S.  E.  695. 

Injunction  may  be  obtained  against 
a  county.  Kime  V.  Cass  County,  71 
Neb.   677,  99   N.  W.  546,  101  N.  W.  2. 

County  board  is  not  proper  party  in 
action  to  enjoin  opening  of  county 
highway.  Hodges  i>.  Board,  49  Neb. 
666,   68  N.   W.   1027. 

84.  Wight  t>.  Packer,  114  Mass.  473. 

85.  Ga. — Gammage  v.  Georgia  So. 
E.  Co.,  65  Ga.  614.  111.— Peoria  &  E.  I. 
E.  Co.  V.  Schertz,  84  111.  135.  Mo. 
Evans  v.  Missouri,  T.  &  N.  E.  Co.,  64 
Mo.  453.  Tenn. — McNeil  v.  Paducah 
&  M.  E.  Co.,  3   Tenn.  Cas.  580. 

86.  Hyde  v.  Minnesota,  D.  &  P.  E. 
Co.,  24  S.  D.  386,  123  N.  W.  849;  Lund- 
berg  V.  Eastern  E.  Co.,  139  Wis.  161, 
120  N.  W.  822. 

87.  Hall  t\  La  Salle  County  (Tex. 
Civ.  App.),  46  S.  W.   862. 

88.  Mordhurst  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.,  163  Ind.  268,  71  N.  E. 
642,  66  L.  E.  A.  105,  106  Am.  St.  Eep, 
222. 

89.  Fairbank  v.  Town  of  Eocking- 
ham,  73  Vt.  124,  50  Atl.  802. 

90.  Buchner  v.  Chicago,  M.  &  N.  W. 
E.   Co.,  56  Wis.  403,  14   N.  W.   273. 

91.  Ohio.— Toledo,  etc.  E.  Co.  v. 
Western,  etc.  Co.,  10  Ohio  C.  C.  531, 
4  Ohio  C.  D.  43.  S.  C— South  Bound 
E.  Co.  V.  Burton,  63  S.  C.  348,  41  S.  E. 
451.  W.  Va.— Foley  v.  County  Court, 
54  W.  Va.  16,  46  S.  E.  246. 

Rival  Condemnors. — In  Eureka  &  K. 
E.  E.  Co.  V.  California  &  N.  E.  Co.,  103 
Fed.  897,  affirmed,  109  Fed.  509,  43 
C.  C.  A.  517,  the  court  refused  to  in- 
terfere   by    injunction    with     suits     by 
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able  instances  of  unauthorized  invasion  of  property  rights.^- 

When  there  is  entry  without  consent,  the  o"\vner  may  waive  the  tort 
and  foreclose  in  equity  as  for  a  vendor's  lien.''^ 

Indirect  Damages.  —  When  the  damage  is  merely  indirect  and  con- 
sequential, an  injunction  will  generally  be  denied^*  in  the  absence  of 
special  circumstances.^^ 

Abutting  Property  Owners.  —  When  an  abutting  owner  can  show  that 


rival  railroads  seeking  to  condemn  the 
same  property. 

92.  TJ.  S. — Colby  v.  La  Grange,  65 
Fed.  554.  lU.— Cobb  v.  111.  &  St.  L. 
E.  &  C.  Co.,  OS  111.  233.  la.— McGin- 
nis  V.  Wabash  E.  Co.,  114  N.  W.  1039. 
Md. — Webster  v.  Susquehanna  Pole 
Line  Co.,  112  Md.  416,  76  Atl.  254. 
N.  J. — Butterworth-Judson  Co.  f.  Cen- 
tral E.  Co.,  72  N.  J.  Eq.  568,  66  AtL 
198.  Ohio.  —  Eoberts  v.  Easton,  19 
Ohio  St.  78.  Pa.— Jarden  v.  Philadel- 
phia, W.  &  B.  E.  Co.,  3  Whart.  502. 
S.  C— Bird  v.  Wilmington  &  M.  E.  Co., 
8  Eich.   Eq.  46,   64  Am.  Dec.   739. 

In  the  following  instances  the  grant- 
ing of  an  injunction  was  held  proper: 
erection  of  elevated  road  (Knox  v. 
Metropolitan  El.  Ey.  Co.,  58  Hun  517, 
12  N.  Y.  Supp.  848;  American  Bank 
Note  Co.  V.  New  York  El.  E.  Co.,  27 
Jones  &  S.  175,  13  N.  Y.  Supp.  626; 
Potts  V.  Quaker  City  El.  E.  Co.,  31 
W.  N.  C.  290,  12  Pa.  Co.  Ct.  593,  2 
Pa.  Dist.  200.  Contra,  Abendroth  v. 
Manhattan  E.  Co.,  20  Jones  &  S.  (N. 
Y.)  274,  wherein  the  plaintifl:  did  not 
own  the  fee) ;  erection  of  elevated 
station  (Mattlage  v.  New  York  El.  E. 
Co.,  14  Daly  [N.  Y.]  1);  placing  of 
second  street  car  track  in  street  (Bab- 
cock  V.  Seranton  T.  Co.,  1  Lack.  Leg. 
N.  [Pa.]  223);  placing  sidewalk  across 
land  (Bryan  v.  East  St.  Louis,  12  111. 
App.  390);  obstructing  access  to  prop- 
erty (Glover  v.  Manhattan  E.  Co.,  19 
Jones  &  S.  [N.  Y.]  1);  placing  rail- 
road on  street  (Ala. — Western  E.  v. 
Alabama,  G.  T.  E.  Co.,  96  Ala.  272,  11 
So.  483,  17  L.  E.  A.  474.  Cal.— O'Con- 
nor V.  So.  Pac.  E.  Co.,  122  Cal.  681, 
55  Pac.  688.  Minn.— Hruska  v.  Min- 
neapolis &  St.  L.  E.  Co.,  107  Minn.  98, 
119  N.  W.  491);  changing  grade  of 
street  (Hart  v.  City  of  Seattle,  42 
Wash.  113,  84  Pac.  640);  opening  new 
street  (Pittsburgh,  C,  C.  &  St.  L.  R. 
Co.  V.  City  of  Greenville,  69  Ohio  St. 
487,  69  N.  E.  976);  to  procure  removal 


of  poles  and  wires  (Callen  v.  Columbus 
Edison  Co.,  66  Ohio  St.  166,  64  N.  E. 
141,  58  L.  E.  A.  782);  placing  of  poles 
and  wires  (Gray  v.  York  State  Tel. 
Co.,  92  App.  Div.  89,  86  N.  Y.  Supp. 
771,  affirming  41  Misc.  108,  83  N.  Y. 
Supp.  920) ;  crossing  of  one  railroad  by 
another  (Atlantic  &  B.  E.  Co.  V.  Sea- 
board Air  Line  E.,  116  Ga.  412,  42  S. 
E.  761.  See  contra,  Grafton  &  B.  E. 
Co.  V.  Buckhannon  &  N.  E.  Co.,  56 
W.  Va.  458,  49  S.  E.  532);  crossing  of 
street  by  railroad  (Madden  v.  Pennsyl- 
vania E.  Co.,  21  Ohio  C.  C.  73,  11 
Ohio  C.  D.  571);  tortious  taking  of 
water  (Pine  v.  City  of  New  York,  185 
U.  S.  93,  22  Sup.  Ct.  592,  46  L.  ed. 
820,  reversing  112  Fed.  98,  50  C.  C.  A. 
145,  affirming  103  Fed.  337. 

Destruction  of  shade  trees  threat- 
ened, is  not  sufficient  ground  for  an 
injunction  (Hope  V.  Shriver,  77  Ark. 
177,  90  S.  W.  1003);  nor  a  change  from 
overhead  wires  to  conduits  (Burns  v. 
Columbus  Citizens'  Tel.  Co.,  30  Ohio 
C.  C.  74). 

93.  Florida  St.  E.  Co.  v.  Hill,  40 
Fla.  1,  23  So.  566,  74  Am.  St.  Eep. 
124. 

94.  111. — Patterson  x>.  Chicago,  D.  & 
V.  E.  Co.,  75  111.  588.  Kan.— Heller  v. 
Atchison,  T.  &  S.  F.  E.  Co.,  28  Kan. 
625.  Md.— Poole  v.  Falls  Eoad  Elec. 
E.  Co.,  88  Md.  583,  41  Atl.  1069.  Mo. 
Clemens  v.  Conn.  Mut.  Life  Ins.  Co., 
184  Mo.  46,  82  S.  W.  1,  105  Am.  St. 
Eep.  526,  67  L.  E.  A.  362.  N.  Y. 
Barnes  v.  Southside  E.  Co.,  2  Abb. 
Pr.  (N.  S.)  415;  Drake  v.  Hudson  R.  E. 
Co.,  7  Barb.  508.  Ohio.— Schaff  v. 
Cleveland,  M.  &  S.  Elec.  E.  Co.,  16 
Ohio  C.  C.  252,  8  Ohio  C.  D.  688.  Pa. 
No.  Penn.  E.  Co.  v.  Inland  Traction 
Co.,  205  Pa.  579,  55  Atl.  774.  Wis. 
Buchner  v.  Chicago,  etc.  E.  Co.,  56  Wis. 
403,  14  N.  W.  273. 

95.  Bronson  v.  Albion  Tel.  Co.,  67 
Nob.  Ill,  93  N.  W.  201,  60  L.  E.  A. 
426. 
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he  has  suffered  not  merely  as  one  of  the  general  public^"  but  has  suf- 
fered special  injury  from  the  improper  use  of  the  street,"^  he  may 
procure  an  injunction  to  prevent  such  use. 

When  the  fee  of  the  street  is  not  in  the  abutting  owner,^  par- 
ticularly -when  the  condemnor  has  obtained  a  license  from  the  city  in 
such  cases,  the  owner  cannot  obtain  an  injunction  to  prevent  the  use 
of  the  street  by  the  condemnor."" 

b.  Irregular  Condemnation  Proceedings.  —  An  injunction  may  be 
obtained  on  the  ground  that  the  proceedings  under  which  the  con- 
demnor seeks  to  obtain  property  are  defective.^  The  defect  must  be  of 
a  substantial  character  and  its  nature  must  be  shown.^ 


96.  Hall  r.  Pittsburgh,  C,  C.  &  St. 
L.  E.,  30  Ohio  C.  C.  718;  Herzog  v. 
Pittsburgh,  C,  C.  &  St.  L.  R.  Co.,  25 
Ohio  C.  C.  702;  Manson  v.  South  Bound 
E.  Co.,  64  S.  C.  120,  41  S.  E.  832. 

97.  U.  S. — Osborne  v.  Brooklyn  City 
E.  Co.,  5  Blatchf.  366,  18  Fed.  Cas. 
No.  10,597.  Cal.— Crowley  v.  Davis,  63 
Cal.  460.  Ind. — Decker  v.  Evansville, 
S.  &  N.  E.  Co.,  133  Ind.  493,  33  N.  E. 
349.  Mich. — Dean  v.  Ann  Arbor  E.  E., 
137  Mich.  459,  100  N.  W.  773.  Minn. 
Schurmeier  v.  St.  P.  &  P.  E.  Co.,  10 
Minn.  82,  88  Am.  Dec.  59.  N.  J.— Van 
Home  V.  Newark  P.  Ey.  Co.,  48  N.  J. 
Eq.  332,  21  Atl.  1034.  N.  Y.— Milhau 
V.  Sharp,  28  Barb.  228,  7  Abb.  Pr. 
220;  Mattlage  v.  New  York  El.  E.  Co., 
67  How.  Pr.  232.  Ohio.— Grinnell  v. 
Portage  Co.  Comrs.,  27  Ohio  C.  C.  118. 
Ore.— Paquet  v.  Mt.  Tabor  St.  E.  Co., 
18  Ore.  233,  22  Pac.  906.  Pa.— Jolly 
17.  Pittsburg,  N.  I.  &  C.  E.  Co.,  16  Pa. 
Co.  Ct.  1. 

98.  Patten  v.  New  York  El.  E.  Co., 
3  Abb.  N.  C.   (N.  Y.)    306. 

99.  Mills  V.  Parlin,  106  111.  60,  af- 
firming 11  111.  App.  396;  Trusedale  v. 
Peoria  G.  S.  Co.,  101  111.  561;  Taphorn 
V.  Marietta  &  C.  E.  Co.,  7  Ohio  Dec. 
690,  4  Wkly.  L.  Bui.  988. 

An  owner  of  an  abutting  lot  can  not 
prevent  the  use  of  a  street  for  railway 
when  such  use  is  permitted  by  the 
city  and  is  authorized  by  the  legisla- 
ture, when  the  abutter  does  not  own 
the  fee.  When  the  fee  is  in  him,  it  is 
an  additional  burden  on  his  land.  Stet- 
son V.  Chicago  &  E.  E.  Co.,  75  111.  74. 
This  distinction  is  rejected  in  Spencer 
V.  Pt.  Pleasant  &  O.  E.  Co.,  23  W.  Va. 
406. 

1.  U.  S.— St.  Louis  &  S.  F.  E.  Co.  v. 
S.  W.  Tel.  &  T.  Co.,  121  Fed.  276,  58 
C.  C.  A.  198.     Ala.— Southern  E.  Co.  v. 

Vol.  VIII 


Birmingham,  S.  &  0.  E.  Co.,  131  Ala. 
663,  29  So.  191.  Conn.— Williams  v. 
Hartford  &  M.  H.  E.  Co.,  13  Conn.  397. 
Ga. — Atlanta  Terra  Cotta  Co.  v.  Geor- 
gia E.  &  Elec.  Co.,  132  Ga.  537,  64 
S.  E.  563.  lU.— Cincinnati,  L.  &  C.  E. 
Co.  V.  Danville  &  V.  E.  Co.,  75  111.  113, 
La.— Chaflfe  t\  Trezevant,  38  La.  Ann. 
746.  Md. — Western  Maryland  E.  Co. 
V.  Patterson,  37  Md.  125.  Mo.— Spur- 
lock  V.  Dornan,  182  Mo.  242,  81  S.  W. 
412.  Mo. — Menge  v.  Morris  &  E.  E. 
Co.,  73  N.  J.  Eq.  177,  67  Atl.  1028. 
N.  Y.— Albany  N.  E.  Co.  v.  Brownell, 
24  N.  Y.  345.  N.  C— Vickers  v.  City 
of  Durham,  132  N.  C.  880,  44  S.  E.  685, 
Ohio. — Anderson  v.  Hamilton  Ca 
Comrs.,  12  Ohio  St.  635.  S.  C— Sea- 
board Air  Line  E.  v.  Atlantic  Coast 
Line  E.  Co.,  88  S.  C.  477,  71  S.  E.  39. 

2.  Summers  v.  Sullivan,  30  Mont. 
42,  101  Pac.  166;  Stewart  v.  El  Paso 
County  (Tex.  Civ.  App.),  130  S.  W. 
590;  Sneed  v.  Falls  County  (Tex.  Civ. 
App.),  42   S.  W.   121. 

An  error  of  law  is  not  sufficient. 
Cooper  V.  Anniston  &  A.  R.  Co.,  85 
Ala.   106,   4   So.   689. 

Waiver. — By  filing  application  for 
jury  in  condemnation  proceedings,  the 
owner  does  not  lose  right  to  oljtain 
relief  in  equity  on  the  ground  of  the 
invalidity  of  the  proceedings.  Moore 
V.  Sanford,  151  Mass.  285,  24  N.  E. 
323,  7  L.  E.  A.  151. 

After  award,  no  injunction  is  obtain- 
able on  the  ground  that  same  is  in 
adequate.  Scaling  v.  Denny  (Tex.  Civ. 
App.),  125  S.  W.  351. 

Injunction  is  proper  till  right  to  in- 
stitute proceedings  is  determined. 
Riley  v.  Charleston  Union  Station  Co., 
67  S.  C.  84,  45  S.  E.  149. 

Invalidity  of  condemnor's  charter 
cannot  be  raised  in  suit  for  injunction. 
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c.  Failure  To  Institute  Proceedings.  —  The  owner  of  premises  en- 
tered by  one  who  has  not  instituted  condemnation  proceedings,^  or 
occupies  more  land  than  he  has  sought  to  condemn,*  may  procure  an 
injunction  to  prevent  such  unlawful  entry. 

However,  the  owner's  bill  for  such  relief  may  be  dismissed  as  soon 
as  steps  to  condemn  are  taken. ^ 

d.  Failure  To  Compensate.  —  When  the  condemnor  has  taken  pos- 
session of  the  property  without  making  compensation,*^  and  without 
giving  security  for  payment,^  an  injunction  against  his  continuing 
in  possession  may  be  granted.^ 

e.  When  Condemnation  Proceedings  Pending.  —  Though  an  injunc- 
tion may  be  granted  in  equity  while  condemnation  proceedings  are 


Linden  Land  Co.  v.  Milwaukee  Elec. 
E.  &  Lighting  Co.,  107  Wis.  493,  83 
N.  W.  851.  This  question  must  be 
raised'  by  certiorari.  Packard  v.  Bergen 
Neck  E.  Co.,  48  N.  J.  Eq.  281,  22 
Atl.  227. 

3.  ni.— Caldwell  v.  Comrs.,  249  111. 
366,  94  N.  E.  490.  Ind.— Midland  E. 
Co.  V.  Smith,  113  Ind.  233,  15  N.  E. 
256.  Kan.— Carbon  Coal  &  M.  Co.  V. 
Drake,  26  Kan.  345.  Mich.— Candler  v. 
Betroit  &  P.  E.  Co.,  133  Mich.  413,  95 
N.  W.  559.  Minn. — Bilsborrow  x>. 
Pierce,  112  Minn.  336,  128  N.  W.  299. 
N.  J.— Morris  C.  &  B.  Co.  v.  Jersey- 
City,  26  N.  J.  Eq.  294.  N.  Y.- Mait- 
land  V.  Manhattan  E.  Co.,  9  Misc.  616, 
30  N.  Y.  Supp.  428.  Ohio.— Chambers 
V.  Cleveland  &  S.  W.  Traction  Co.,  27 
Ohio  C.  C.  193.  S.  C— Wilson  f.  D. 
W.  Alderman  &  Sons  Co.,  69  S.  C.  176, 
48  S.  E.  81.  Tex.— Dallas  County  v. 
Plowman,  99  Tex.  509,  91  S.  W.  221, 
affirming  88  S.  W.  252.  W.  Va.— Mason 
City,  S.  &  M.  Co.  V.  Mason,  23  W. 
Va.  211.  Wis.— Murray  Hill  Land  Co. 
V.  Milwaukee  Co.,  110  Wis.  555,  86 
N.  W.  199.  Wyo.— Edwards  v.  City  of 
Cheyenne,  114  Pac.  677. 

4.  Ind. — Bass  v.  Ft.  Wayne,  121 
Ind.  389,  23  N.  E.  259.  Md.— Shipley 
V.  Western  Maryland  E.  Co.,  99  Md. 
115,  56  Atl.  968.  N.  Y.— Pape  v.  New 
York  &  H.  E.  Co.,  175  N.  Y.  504, 
67  N.  E.  686,  reversing  74  App.  Div. 
175,  77  N.  Y.  Supp.  725;  City  of  San 
Antonio  v.  Sullivan,  23  Tex.  Civ.  App. 
658,   57   S.   W.   45. 

5.  Chapman  Decorative  Co.  v.  Phil- 
adelphia &  R.  Term.  E.  Co.,  224  Pa. 
612,   73  Atl.  952. 

6.  U  S. — Eidemiller  v.  Wyandotte 
City,  2  DiJJ.  376,  8  Fed.  Cas.  No.  4,313. 


Ala. — Cowan  v.  So.  E.  Co.,  118  Ala. 
554,  23  So.  754.  Arli.—Ex  parte  Mar- 
tin, 13  Ark.  198,  58  Am.  Dec.  321.  Cal. 
Geurkink  v.  Petaluma,  112  Cal.  306, 
44  Pac.  570.  111. — Wilmington  Water- 
Power  Co.  v.  Evans,  166  111.  548,  46 
N.  E.  1083.  Ind.— City  of  Ft.  Wayne 
V.  Ft.  Wayne  &  J.  E.  Co.,  149  Ind.  25, 
48  N.  E.  342.  la.— Irish  t:  Burlington 
&  S.  W.  E.  Co.,  44  Iowa  380.  Mass. 
Wight  V.  Packer,  114  Mass.  473.  Miss. 
Penrice  V.  Wallis,  37  Miss.  172.  Mo. 
Holmes  v.  Kansas  City,  209  Mo.  513, 
108  S.  W.  9,  rehearing  denied,  108  S.  W. 
1134.  N.  J. — Eedman  v.  Philadelphia, 
M.  &  M.  E.  Co.,  33  N.  J.  Eq.  165; 
Eoss  V.  Elizabethtown  &  S.  E.  Co.,  2 
N.  J.  Eq.  422.  N.  Y.— Siegel  v.  New 
York  &  H.  E.  Co.,  173  N.  Y.  644,  66 
N.  E.  1116,  reversing  62  App.  Div.  290, 
70  N.  Y.  Supp.  1088.  S.  D.— Searle  v. 
City  of  Lead,  10  S.  D.  312,  73  N.  W. 
101,  39  L.  E.  A.  345.  Va.— Hodges 
r.  Seaboard  &  E.  E.  Co.,  88  Va.  653, 
14  S.  E.  380.  Wash.— Ferry-Leary 
Land  Co.  v.  Holt  &  Jeffery,  53  Wash. 
584,  102  Pac.  445.  W.  Va.— Lovett  v. 
Wiest  Virginia  Cent.  Gas  Co.,  65  W. 
Va.  739,  65  S.  E.  196.  Wis.— Stoltz 
f.  Milwaukee  &  L.  W.  E.  Co.,  104 
Wis.  47,  80  N.  W.  68. 

7.  Western  Maryland  E.  Co.  v.  Ow- 
ings,  15  Md.  199,  74  Am.  Dec.  563. 

8.  Where  possession  was  lawfully 
acquired,  and'  condemnor  was  willing 
to  pay  damages  as  soon  as  the  same 
wore  ascertained,  an  injunction  was 
denied.  Chicago,  P.  &  St.  L.  E.  Co.  V. 
Vaughn,  99  111.  App.   386. 

Offer  to  give  bond  to  cover  ultimate 
damages  is  not  a  defense.  Buffalo  City 
Com.  V.  Buffalo  East  Side  St.  E.  Co., 
22  Albany  Law  J.   (N.  Y.)    156. 
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ponding,^  as  a  rule  snch  relief  will  not  be  granted  on  grounds  which 
are  to  be  determined  in  such  proceedings.^'^  When  an  appeal  is  pending 
in  the  condemnation  proceedings,  an  injunction  may  be  granted^' 
if  the  condemnor  attempts  to  take  possession/^  or  when  an  appeal  is 
an  inadequate  remedy.^^ 

4,  Petition.  —  Application  for  an  injunction  must  be  made  on  a 
petition  or  complaint,"  alleging  that  the  plaintiff  has  title  to  the  land 
in  question^^  and  that  the  defendant  is  without  title;"  that  the  de- 
fendant intends  to  take^^  or  to  continue  to  occupy,  the  property  in 
question  ;^^  the  facts  showing  irreparable  injury  i^^*  that  substantial 
damage  may  occur,-*'  except  in  cases  of    clear    violation    of    right.^^ 


9.  Ark. — Board  of  Directors  v.  Eed- 
ditt,  79  Ark.  154,  95  S.  W.  482.  Cal. 
Grigsby  t'.  Burtnett,  31  Cal.  406.  Pa. 
Yonghiogheny  R.  C.  Co.  v.  Eobertson, 
12  Pa.  Co.  Ct.  1,  1  Pa.-Dist.  809. 

Injunction  interfering  with  condem- 
nation proceedings  was  denied  in  To- 
ledo, etc.  E.  Co.  •y.-.Dunlap,_47  Mich. 
456,  11  N.  W.  271. 

10.  U.  S.— Black  Hills  &  N.  W.  E. 
Co.  V.  Tacoma  Mill  Co.,  129  Fed.  312, 
63  C.  C.  A.  544.  Ark. — Niemeyer  v. 
Little  E.  Junction  E.,  43  Ark.  111. 
Conn. — Gorham  v.  City  of  New  Haven, 
82  Conn.  153,  72  Atl.  1012.  N.  Y. 
Hooker  v.  City  of  Eochester,  172  N.  Y. 
665,  65  N.  E.  1117,  afflrming  57  App. 
Div.  530,  68  N.  Y.  Supp.  301. 

11.  City  of  Terra  Haute  v.  farmers' 
Loan  &  Trust  Co.,  99  Fed.  838,  40  C. 
C.  A.  117;  Travis  County  v.  Trogdon 
(Tex.  Civ.  App.),  29  S.  W.  46.  Contra, 
Eeisner  v.  Strong,  24  Kan.  410;  Loble 
v.  Philadelphia,  174  Pa.  Ill,  34  Atl. 
554,  38  W.  N.  C.  50. 

12L  Trustees  of  Iowa  College  v. 
Davenport,  7  Iowa  213;  Kansas  City 
V.  Kansas  Pac.  E.  Co.,  18   Kan.   331. 

13.  Schneider  v.  City  of  Eochester, 
160  N.  Y.  165,  54  N.  E.  721,  reversing 
33  App.  Div.  458,  53  N.  Y.  Supp.  931. 

Not  when  appeal  is  adequate  remedy. 
Ind.— Bass  v.  Ft.  Wayne,  121  Ind.  389, 
23  N.  E.  259.  la. — Phillips  v.  Watson, 
63  Iowa  28,  18  N.  W.  659.  Neb.— Hop- 
kins V.  Keller,  16  Neb.  569,  20  N.  W. 
874.  OMo. — In  re  George,  5  Ohio  C.  C. 
207. 

14.  Chicago  &  G.  S.  E.  Co.  v.  Jones, 
103  Ind.  386,  6  N.  E.  8. 

The  petitions  were  held  sufBcient  in: 
Ala.— Columbia  &  W.  E.  Co.  v.  Withe- 
row,  82  Ala.  190,  3  So.  23.  Ga.— Chat- 
tanooga, E.  &  C.  E.  Co.  V.  Jones,  80 
Ga.  264,  9  S.  E.  1081.     Md.— American 
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Tel.  Co.  V.  Smith,  71  Md.  535,  18  Atl. 
910,  7  L.  E.  A.  200.  Mo.— Schulenberg 
&  B.  L.  Co.  V.  St.  Louis,  etc.  E.  Co., 
129  Mo.  455,  31  S.  W.  796.  N.  Y. 
Scheu  V.  New  York,  etc.  E.  Co.,  12  N. 
Y.  St.  99. 

Insufficient  in  Borden  v.  Atlantic 
Highlands  (N.  J.),  33  Atl.  276. 

See  generally  the  title  "Injunc- 
tions." 

15.  U.  S. — ^King  V.  Southern  E.  Co., 
119  Fed.  1017.  Ga. — Haden  v.  Atlanta 
Northern  E.  Co.,  124  Ga.  399,  52  S.  E. 
431.  N.  J.— Eoberts  V.  West  Jersey 
&  S.  E.  Co.,  72  N.  J.  Eq.  326,  65  Atl. 
460  N.  Y.— Skelly  v.  Metropolitan  El. 
E.  Co.,  158  N.  Y.  677,  52  N.  E.  1126, 
affirming  1  App.  Div.  51,  37  N.  Y. 
Supp.  7. 

16.  Ulman  i).  Charles  St.  Ave.  Co., 
83  Md.  130,  34  Atl.  366. 

17.  Diedrichs  V.  Northwestern  IT.  E. 
Co.,  33  Wis.  219. 

18.  Eoelker  v.  St.  Louis  &  S.  E.  E. 
E.  Co.,  50  Ind.  127. 

19.  Cal.^— Brown  r.  Eea,  150  Cal. 
171,  88  Pac.  713.  Conn. — Beckerle  v. 
City  of  Danbury,  80  Conn.  124,  67  Atl. 
371.  Va.— South  &  W.  E.  Co.  v.  Vir- 
ginia &  S.  E.  E.  Co.,  104  Va.  323,  51 
S.  E.  843.  W.  Va. — Harman  V.  Caretta 
E.  Co.,  61  W.  Va.  356,  56  S.  E.  520. 

Irreparable  injury  need  not  be  al- 
leged. Western  Maryland  E.  Co.  V. 
Owings,  15  Md.   199,  74  Am.  Dec.   563. 

Allegation  of  financial  irresponsibil- 
ity must  be  made.  Manigault  v. 
Springs,  190  U.  S.  473,  26  Sup.  Ct. 
127,  50  L.  ed.  274,  affirming  123  Fed, 
707. 

20.  Eorke  v.  Kings  County  El.  K. 
Co.,  22  App.  Div.  511,  48  N.  Y.  Supp. 
42. 

21.  Peck  1-.  Schenectady  E.  Co.,  170 
N.    Y.    298,    63    N.    E.    357,    modifying 
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5.  Defenses.  —  a.  In  General.  —  In  addition  to  the  defenses  to  be 
noted,  infra,  the  following  have  been  held  good  defenses  in  suits  for 
equitable  relief:  that  the  damages  have  been  tenderd/^  paid  into 
court,^^  or  that  security  for  such  payment  has  been  given  ;2*  that  the 
truth  of  the  allegations  of  the  plaintiff  will  be  determined  in  the  con- 
demnation suit  pending  ;^^  that  entry  was  made  without  intention  of 
wrong  doing ;-"  that  the  injunction  is  not  sought  in  good  faith ;-"  that 
defendant  is  acting  under  authority;^*  that  no  serious-''  or  present"" 
injury  has  occurred;  that  great  loss  will  result  from  granting  an 
injunction  and  but  little  by  refusing  it.^^ 


67  App.  Div.  359,  73  N.  Y.  Supp.  794; 
Ascher  v.  South  Shore  Traction  Co., 
128  N.  Y.  Supp.  1044. 

Demand  of  damages  must  be  alleged 
in  the  petition,  under  statute.  Mooers 
V.   Kennebec   &  P.  E.   Co.,  58  Me.   279. 

Multiplicity  of  SuitSi. — Where  in- 
junction sought  to  restrain  condemna- 
tion proceedings,  it  must  be  shown 
that  this  is  necessary  to  prevent  a 
multiplicity  of  suits.  Spratt  v.  Helena 
Power  Transmission  Co.,  37  Mont.  60, 
94  Pac.  631. 

22.  Cal.— Creanor  v.  Nelson,  23  Cal. 
464.  Neb. — Lionberger  r.  Pelton,  62 
Neb.  252,  86  N.  W.  1067.  N.  J.— 
Doughty  V.  Somerville  &  E.  E.  Co., 
7  N.  J.  Eq.  51. 

23.  Menge  v.  Morris  &  E.  E.  Co., 
73  N.  J.  Eq.  177,  67  Atl.  1028;  Fehren- 
kamp  V.  Mansfield  (Tex.  Civ.  App.),  50 
S.  W.  140. 

24.  U.  S. — Davis  %\.  Port  Arthur, 
etc.  Co.,  87  Fed.  512,  31  C.  C.  A.  99. 
N.  C— Wellington  &  P.  E.  Co.  V. 
Cashie  &  C.  E.  &  L.  Co.,  116  N.  C.  924, 
20  S.  E.  964.  Pa.— Philadelphia  &  T. 
E.  Co.  V.  Neshaminy  El.  E.  Co.,  206 
Pa.  343,  55  Atl.   1034. 

25.  Alaska. — Alaska  Pac.  E.  Co.  v. 
Copper  Eiver  E.  Co.,  3  Alaska  343.  Cal. 
California  Pac.  E.  Co.  v.  Central  Pac. 
E.  Co.,  47  Cal.  549.  Conn.— Williamg 
V.  Siting  W,  Co.,  33  Conn.  353.  lU. 
Illinois  Cent.  E.  Co.  v.  Chicago,  138 
111.  453,  28  N,  E.  740.  Ind.— Boyd  v 
Logansport,  E.  &  N.  Traction  Co.,  161 
Ind.  587,  69  N.  E.  398.  la.— Waterloo 
W,  Co.  V.  Hoxie,  89  Iowa  317,  56  N. 
W.  499.  Mich.— Detroit,  etc.  E.  Co.  v. 
Detroit,  91  Mich.  444,  52  N.  W.  52. 
N.  Y. — Hooker  v.  City  of  Eochester, 
172  N.  Y.  665,  65  N.  E.  1117,  affirming 
57  App.  Div.  530,  68  N.  Y.  Supp.  301. 
N.  C. — Burnett  v.  Nicholson,  72  N.  C. 
334.      S.    C— Gilmer   v.    Hunnicutt,    57 


S.  C.  166,  35  S.  E.  521.  Tex.— See 
Cummings  v.  Kendall  County,  1  Tex. 
Civ.  App.  164,  26  S.  W.  439.  Vt.— Eut- 
land  Power  Co.  v.  Clarendon  Power  Co., 
S3   Atl.   332. 

To  obtain  an  injunction  restraining 
the  taking  of  land,  owners  should  file 
a  plea  in  the  condemnation  proceed- 
ings and  then  ask  for  a  transfer  to 
the  court  which  can  give  such  relief. 
St.  Louis,  I.  M.  &  S.  E.  Co.  f.  B. 
Faisst  &  Co.   (Ark.),  137  S.  W.  815. 

26.  Erie  E.  Co.  v.  Delaware,  L.  & 
W.  E.  Co.,  21  N.  J.  Eq.  283.  Contra, 
Morris  &  E.  E.  Co.  v.  Hudson  T.  E. 
Co.,  25  N.  J.  Eq.  384;  Buffalo  City 
Cemetery  v.  Buffalo  East  Side  St.  E. 
Co.,  22  Albany  L.  J.   (N.  Y.)   156. 

27.  Piedmont  &  C.  E.  Co.  V.  Speel- 
man,  67  Md.  260,  10  Atl.  77,  293, 
wherein  plaintiff  was  president  of  a 
rival  railroad. 

28.  Crawfordsville  &  W.  E.  Co.  v. 
Wright,  5  Ind.  252. 

Plea  of  right  must  aver  compensa- 
tion made.  Norton  v.  Peck,  3  Wis. 
714;   Thien  v.  Voegtlander,  3  Wis.  461. 

29.  D,  M.  Osborne  &  Co.  v.  Missouri 
Pac.  E.  Co.,  147  U.  S.  248,  13  Sup. 
Ct.  299,  37  L.  ed.  155;  Mattlage  v.  New 
York  El.  E,  Co.,  157  N.  Y.  708,  52  N. 
E.  1124,  affirming  14  Misc.  291,  35  N. 
Y.   Supp.   704. 

30.  Zabriskie  V.  Jersey  C.  &  B.  E. 
Co.,  13  N.  J.  Eq.  314. 

31.  U.  S.— Great  Falls  Mfg.  Co.  v. 
Garland,  25  Fed.  521.  N.  J.— Erie  E. 
Co.  V.  Delaware,  L.  &  W.  E.  Co.,  21 
N.  J.  Eq.  283.  Pa.— Becker  v.  Le- 
banon &  M.  E.  Co.,  188  Pa.  484,  41  Atl. 
612,   43   W.   N.  C.   229. 

But  see  contra,  N.  Y.  —  Paige  v. 
Schenectady  E.  Co.,  77  App.  Div.  571, 
79  N.  Y.  Supp.  266,  reversing  38  Misc. 
384,  77  N.  Y.  Supp.  889.  Pa.— Bigler 
V.  Pennsylvania  Canal  Co.,  177  Pa.  28, 
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b.  Acquiescence  or  Consent.  —  That  thci  plaintiff  has  acquiesced 
in^-  or  consented  to,  the  occupancy  of  the  property  in  question  by  the 
defendant  is  a  complete  defense  in  a  suit  for  an  injunction.^^ 

c.  Ladies.  —  Laches  in  seeking  equitable  relief  is  a  complete  defense 
if  tlie  delay  be  long  continued.-'* 

6.  Decree.  —  a.  In  General.  —  The  granting  of  an  injunction  for 
the  wrongful  taking  of  property  is  a  matter  of  discretion  with  the 
court,^^  particularly  when  the  land  is  not  taken  but  only  indirectly 
damaged.^*^     The  court  may  enjoin  the  acts  of  the    defendant    only 


35  Atl.  112,  38  W.  N.  C.  408.  Vt. 
Doty  V.  Tillage  of  Johnson,  84  Vt.  15, 
77  Atl.  86G. 

Though,  acts  of  agents  unauthorized, 
city  may  be  enjoined.  City  of  Ocala 
V.    Anderson,   58    Fla.   415,   50   So.    572. 

Where  title  to  property  is  in  dis- 
pute between  plaintiff  and  defendant, 
the  court  is  not  compelled  to  grant 
the  injunction.  Davis  v.  Covington  & 
M.  E.  Co.,  77  Ga.  322,  2  S.  E.  555. 

Receiving  freight  over  road  is  no  bar 
to  injunction.  Knapp,  Stout  &  Co.  v. 
St.  Louis  T.  E.  Co.,  126  Mio.  26,  28 
S.  W.    627. 

32.  U.  S.— D.  M.  Osborne  &  Co.  f. 
Missouri  Pac.  E.  Co.,  35  Fed.  84.  Cal. 
Crescent  Canal  Co.  v.  Montgomery,  143 
Cal.  248,  76  Pac.  1032,  65  L.  E.  A. 
940.  Fla.— Florida  So.  E.  Co.  v.  Hill, 
40  Fla.  1,  23  So.  566,  74  Am.  St.  Eep. 
124.  Ind.— Midland  E.  Co.  v.  Smith, 
135  Ind.  348,  35  N.  E.  284.  N.  Y. 
Child  V.  New  York  Elev.  E.  Co.,  89 
App.  Div.  598,  85  N.  Y.  Supp.  604. 
Ohio. — Goodin  v.  Cincinnati  &  W.  C. 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95. 
Pa. — Hinnershitz  v.  Union  Traction 
Co.,  199  Pa.  3,  48  Atl.  874.  Wash. 
Kakeldy  v.  Columbia  &  P.  S.  E.  Co., 
37  Wash.  675,  80  Pac.  205. 

33.  U.  S. — Winslow  V.  Baltimore  & 
O.  E.  Co.,  188  U.  S.  646,  23  Sup.  Ct. 
443,  47  L.  ed.  635,  reversing  18  App. 
Cas.  (D.  C.)  438;  Beers  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  141  Fed.  957,  73  C.  O. 
A.  273.  Ind.— Burkam  t\  Ohio  &  M. 
E.  Co.,  122  Ind.  344,  23  N.  E.  799. 
N.  Y. — Heimburg  v.  Manhattan  E.  Co., 
162  N.  Y.  352,  56  N.  E.  899,  affirming 
19  App.  Div.  179,  45  N.  Y.  Supp.  999. 
Wis. — Milwaukee  &  N.  E.  Co.  v. 
Strange,  63  Wis.  178,  23  N.  W.  432. 

34.  Laches  was  held  to  be  a  defense 
in:  U.  S. — West  &  Co.  v.  Octoraro 
Water  Co.,  159  Fed.  528.  Cal.— Bige- 
low  V.  City  of  Los  Angeles,  141  Cal. 
603,   75   Pac.   111.     Ga.— Griffin  v.  Au- 
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gusta  &  K.  E.  Co.,  70  Ga.  164.  Kan, 
Eeisu'er  v.  Strong,  24  Kan.  410.  Mo 
Sommer  v.  Pacific  E.  Co.,  4  Mo.  App 
586,  memorandum.  Neb. — Dillon  v 
Chicago,  K.  &  N.  E.  Co.,  58  Neb.  472 
78  N.  W.  927.  N.  J.— Morris  &  E.  E 
Co.  V.  Prudden,  20  N.  J.  Eq.  530.  Pa. 
Hinnershitz  v.  Union  Traction  Co.,  206 
Pa.  91,  55  Atl.  841.  S.  C— Gilmer  v. 
Hunnicutt,  57  S.  C.  166,  35  S.  E.  521. 

The  laches  in  the  following  cases 
was  held  insufficient  to  constitute  a 
defense:  XJ.  S.— Wheeling  Bridge  &  T. 
E.  Co.  V.  Eeymann  Brew.  Co.,  90  Fed. 
189,  32  C.  C.  A.  571.  Ga.— Athens 
Term.  Co.  v.  Athens  Foundry  Works, 
129  Ga.  393,  58  S.  E.  891.  111.— Spald- 
ing V.  Macomb  &  W.  I.  E.  Co.,  225  111. 
585,  80  N.  E.  327;  Eock  Island  &  P. 
E.  Co.  V.  Johnson,  204  111.  488,  68  N. 
E.  549.  Minn. — Harrington  v.  St.  Paul, 
etc.  E.  Co.,  17  Minn.  215. 

Laches  barring  an  injunction  will 
not  necessarily  bar  the  owner's  right 
to  compensation.  Organ  v.  Memphis 
&  L.  E.  Co.,  51  Ark.  235,  11  S.  W.  96. 

No  laches  ^exists  until  fplaintiff's 
rights  are  invaded.     Scudder  v,  Treton 

D.  F.  Co.,  1  N.  J.  Eq.  694,  23  Am. 
Dec.  756. 

Laches  is  not  generally  a  bar.  Syra- 
cuse  Solar   Salt   Co.  v.  Eome,  W.   &   0. 

E.  Co.,  67  Hun  153,  22  N.  Y.  Supp.  321. 
In   Burral   r.   American   Tel.   Co.,   224 

111.  266,  79  N.  E.  705,  the  court  de- 
clares: "The  injunction  was  sought 
for  the  protection  of  a  legal  right,  and 
in  such  a  case  delay  alone  will  not 
defeat  the  remedy,  unless  it  has  been 
continued  so  long  as  to  bar  the  right 
itself." 

35.  Bray  v.  Ocean  City  E.  Co.,  57 
N.  J.  Eq.  164,  37  Atl.  604. 

See  generally  the  titles  "Decrees;" 
"Injunctions." 

36.  Spencer  v.  Point  Pleasant  &  O. 
E.  Co.,  23  W.  Va.  406. 
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until  compensation  for  the  property  has  been  paid"  or  security  given,^^ 
or  until  condemnation  proceedings  have  been  begun  j^**  or  grant  an 


Belief  was  granted  in  the  following 
cases:  HI. — Eussell  v.  Chicago  &  M. 
E.  E.  Co.,  205  111.  155,  68  N.  E.  727, 
viodifying  98  111.  App.  347.  Ind.— City 
of  Terre  Haute  v.  Evansville  &  T.  H. 
E.  Co.,  149  Ind.  174,  46  N,  E.  77,  37 
L.  E.  A.  189.  Me. — Canadian  Pac.  E. 
Co.  V.  Moorehead  Tel,  Co.,  106  Me. 
363,  76  Atl.  885.  Mass. — Central 
Bridge  v.  City  of  Lowell,  4  Gray  474. 
Mo.— Spurlock  v.  Dornan,  182  Mo.  242, 
81  S.  W.  412.  Neb.— Castle  Eock  Irrig. 
Co.  V.  Jurisch,  67  Neb.  377,  93  N.  W. 
690.  N.  J. — Browning  v.  Camden  &  W. 
E.  &  T.  Co..  4  N.  J.  Eq.  47.  N.  Y. 
Stephens  v.  New  York,  O.  &  W.  E.  Co., 
175  N.  Y.  72,  67  N.  E.  119,  reversing 
61.  App.  Div.  612,  70  N.  Y.  Supp.  1149. 
Ohio. — Miller  v.  Board  of  Comrs.,  2 
Ohio  C.  D.  358,  3  Ohio  C.  C.  617.  Pa. 
Corey  v.  Borough  of  Edgewood,  18  Pa. 
Super.  216.  S.  C— Charleston  &  W.  C. 
E.  Co.  V.  Garlington,  74  S.  C.  161,  54 
S.  E.  208.  W.  Va.— Lovett  v.  West 
Virginia  Cent.  Gas  Co.,  65  W.  Va.  739, 
65  S.  E.  196. 

So  in  St.  Louis,  etc.  E.  Co.  v.  Ft. 
Smith,  etc.  E.  Co.  (Tex.),  148  S.  W. 
531. 

Eelief  denied  in  the  following  cases: 
TJ.  S.— Kansas  &  A.  V,  E.  Co.  v.  Payne, 
49  Fed.  114,  1  C.  C.  A.  183,  4  U.  S. 
App.  77.  Ga. — Town  of  Poulan  v.  At- 
lantic Coast  Line  E.  Co.,  123  Ga.  605, 
51  S.  E.  657.  111.— De  Kalb  Co.  Tel. 
Co.  V.  Dutton,  228  111.  178,  81  N.  E. 
838,  10  L.  E.  A.  (N.  S.)  1057.  la. 
Laplant  v.  City  of  Marshalltown,  134 
Iowa  261,  111  N.  W.  816.  Mont.— Sum- 
mers V.  Sullivan,  39  Mont.  42,  101  Pac. 
166.  N.  H.— McMillan  v.  Noyes,  75 
N.  H.  258,  72  Atl.  759.  N.  Y.— Lee  ;;. 
Childs,  140  App.  Div.  699,  125  N.  Y. 
Supp.  571.  S.  C. — Hutchinson  V.  York 
County,  86  S.  C.  396,  68  S.  E.  577. 
Wash. — DeKay  v.  North  Yakima  & 
V,  Ey.  Co.,  129  Pac.  574.  Wis.— An- 
drews V.  Farmers'  Loan  &  Trust  Co., 
22  Wis.  288. 

37.  IT,  S. — Bonaparte  v.  Camden  & 
A.  E.  Co.,  Baldw.  205,  3  Fed.  Cas.  No. 
1,617.  Ala.— Mobile  &  W.  E.  Co.  v. 
Fowl  Eiver  Lumber  Co.,  152  Ala.  320, 
44  So.  471.  Ga. — Buchanan  v.  James, 
130  Ga.  546,  61  S.  E.  125.  111.— Shute 
V.  Chicago  &  M.  E.  Co..  26  111.  436. 
Ind. — Cox  V.  Louisville,  N.  A.  &  C.  E. 


Co.,  48  Ind.  178.  la. — Hanson  v.  Chi- 
cago &  M.  E.  Co.,  61  Iowa  588,  16 
N.  W.  734.  Md.— Harness  v.  Chesa- 
peake &  O.  C.  Co.,  1  Md.  Ch.  248. 
Mass. — Drury  v.  Midland  E.  Co.,  127 
Mass.  571.  Miss. — Stewart  v.  Eaymond 
E.  Co.,  7  Smed.  &  M.  568.  Neb.— John- 
son V.  Peterson,  85  Neb.  83,  122  N.  W. 
683;  Eay  v.  Atchison  &  N.  E.  Co.,  4 
Neb.  439.  N.  Y.— Knoth  v.  Manhattan 
E.  Co.,  187  N.  Y.  243,  79  N.  E.  1015, 
afjirming  109  App.  Div.  802,  96  N.  Y. 
Supp.  844.  N.  D.  —  Donovan  v.  Al- 
lert,  11  N.  D.  289,  91  N.  W.  441, 
58  L.  E.  A.  775,  95  Am.  St.  Eep.  720. 
Ohio. — Scioto  Val.  E.  Co.  v.  Lawrence, 
38  Ohio  St.  41,  43  Am.  Eep.  419.  Ore. 
Willamette  v.  Oregon'  E.  &  N.  Co., 
26  Ore.  224,  37  Pac.  1016,  29  L.  E.  A. 
88.  Pa. — Bland  v.  Tipton  Water  Co., 
222  Pa.  285,  71  Atl.  101;  Lewis  v. 
Pennsylvania  E.  Co.,  33  Atl.  932.  Tenn. 
Nashville  M.  &  St.  Co.  v.  Davidson 
Count3%  106  Tenn.  258,  61  S.  W.  68. 
Tex. — Travis  County  i\  Trogdon  (Tex. 
Civ.  App.),  29  S.  W.  46. 

See  also  Sittler  v.  Board  of  Suprs., 
91  Neb.  Ill,  135  N.  W.  441. 

Eelief  in  this  form  was  denied  in: 
111.— Stetson  V.  Chicago  &  E.  E.  Co., 
75  111.  74.  Ind.— Chicago  &  G.  S.  E. 
Co.  V.  Jones,  103  Ind.  386,  6  N.  E.  8. 
la.— Bentley  v.  Wabash,  St.  L.  &  P. 
E.  Co.,  61  Iowa  229,  16  N.  W.  104. 
Pa. — Canal  Co.  v.  Shimp,  2  Leg.  Gaz. 
181.  W.  Va. — Arbenz  v.  Wheeling  So 
H.  E.  Co.,  33  W.  Va.  1,  10  S.  E.  14, 
5  L.  E.  A.  371. 

38.  Minn.  —  Johnson  v.  Town  of 
Cloutarf,  98  Minn.  281,  108  N.  W.  52L 
Ohio.— Schaaf  v.  Cleveland,  M.  &  S.  E. 
Co.,  66  Ohio  St.  215,  64  N.  E.  145. 
Pa^ — Pennsylvania  E.  Co.  v.,  Mont- 
gomery Co.  Pass.  E.,  167  Pa.  62^  31 
Atl.  468,  36  W.  N.  C.  153,  46  Am.  St. 
Eep.  659.  Tenn. — Parker  v.  East  Ten- 
nessee V.  &  G.  E.  Co.,  13  Lea  669. 

39.  U.  S. — Jones  v.  Florida  C.  &  P. 
E.  Co.,  41  Fed.  70.  Ark.— Organ  v. 
Memphis  &  L.  E.  Co.,  51  Ark.  235,  11 
S.  W.  96.  N.  Y.— Peek  f.  Schenectady 
E.  Co.,  170  N.  Y.  298,  63  N.  E.  357, 
modifying  67  App.  Div.  359,  73  N.  Y. 
Supp.  794.  Ore. — Willamette  v.  Ore- 
gon E.  &  N.  Co.,  26  Ore.  224,  37  Pac. 
1016,  29  L.  E.  A.  88. 

In   Eno  V.   Metropolitan   El.   E.   Co., 
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injunction  on  condition  that  the  same  is  to  be  void  if  a  certain  sum  be 
paid;'*"  or  hold  the  injunction  in  abeyance  until  the  defendant  has 
had  an  opportunity  to  institute  condemnation  proceedings.*^ 
Mandatory  injunctions  may  be  issued.'*- 

b.  Preliminary  Injunction.  —  In  this  class  of  cases,  a  preliminary 
injunction  may  be  granted/^  though  frequently  such  relief  has  been 
denied/* 

c.  Aivard  of  Damages.  —  Damages  may  be  rewarded  as  incidental 
to  equitable  relief/' 

7.  Modification  of  Decree.  —  The  court  may,  in  its  discretion,  mod- 
ify the  decree  by  reason  of  the  subsequent  course  of  events.*" 


24  Jones  &  S.  313,  8  N.  Y.  Supp.  197, 
this  relief  was  denied  because  of  con- 
demnor's delay. 

40.  Henderson  V.  New  York  Cent. 
E  Co.,  78  N.  Y.  423,  affirming  17  Hun 
344;  Flynn  v.  New  York,  W.  &  B.  R. 
Co.,  139  App.  Div.  199,  123  N.  Y.  Supp. 
759;  Herman  i>.  New  York  El.  R.  Co., 
58  App.  Div.  369,  68  N.  Y.  Supp.  1020. 

41.  Ky. — Southern  E.  Co.  v.  Standi- 
ford,  21  Ky.  L.  Eep.  1023,  53  S.  W. 
668.  Minn. — Lohman  v.  St.  Paul,  etc. 
E.  Co.,  18  Minn.  174.  Vt.— Doty  v. 
Village  of  Johnson,  84  Vt.  15,  77  Atl. 
866.  Wash.— Lund  v.  Idaho  &  W.  N. 
E.  E.,  50  Wash.  574,  97  Pac.  665. 

In  In  re  Woolsey  v.  New  York  El. 
E.  Co.,  56  Hun  642,  9  N.  Y.  Supp.  133, 
this  indulgence  was  denied.  Defend- 
ant had  already  had  ten  years  in  which 
to   condemn. 

Injunction  may  be  stayed  until  ter- 
mination of  condemnation  proceedings. 
In  re  Brooklyn  El.  E.  Co.,  76  Hun  79, 
27  N.  Y,  Supp.  493.  Such  relief  was 
denied  in  Hart  v.  Brooklyn  El.  E.  Co., 
89  Hun  259,  35  N.  Y.  Supp.  39. 

42.  Buchholz  i\  New  York,  etc.  E. 
Co.,  148  N.  Y,  640,  34  N.  E.  76,  revers- 
ing 66  Hun  377,  21  N.  Y.  Supp.  503; 
Southwestern  Tel.  Co.  v.  Smithdeal 
(Tex.  Civ.  App.),  126  S.  W.  942. 

43.  Ala.— East  &  W.  R.  Co.  v.  East 
Tenn.  V.  &  G.  E.  Co.,  75  Ala.  275.  Ga. 
Augusta  V.  Georgia  E.  &  B.  Co.,  98  Ga. 
161,  26  S.  E.  499.  Pa.— Appeal  of  Mc- 
Devitt,  7  Atl.  588.  S.  C— Kiley  v. 
Charleston  Union  Station  Co.,  67  S.  C. 
84,  45  S.  E.  149. 


44.  Cal. — Williams  v.  Los  Angeles 
R.  Co.,  150  Cal.  592,  89  Pac.  330.  N.  J. 
Borden  v.  Atlantic,  H.  &  C.  R.  Co.,  33 
Atl.  276.  N.  Y.— Watson  v.  New  York, 
etc.  R,  Co.,  64  How.  Pr.  220.  Pa. 
Crescent  Tp.  v.  Pittsburg  &  L.  E.  R. 
Co.,  216  Pa.  481,  65  Atl.  942;  Berlew 
V.  Elec.  Ilium.  Co.,  1  Pa.  Co.   Ct.  651. 

45.  Ky.— Camden  Interstate  E.  Co. 
V.  Smiley,  27  Ky.  L.  Eep.  134,  84  S. 
W.  523.  N.  J.— Consolidated  Traction 
Co.  V.  South  Orange  &  M.  Trac.  Co., 
56  N.  J.  Eq.  569,  40  Atl.  15.  N.  Y. 
Emigrant  Mission  Committee  V.  Brook- 
lyn El.  R.  Co.,  165  N.  Y.  604,  58  N. 
E.  756,  affirming  20  App.  Div.  596,  47 
N.  Y.  Supp.  344;  Auchincloss  v.  Metro- 
politan El.  R.  Co.,  69  App.  Div.  63, 
74  N.  Y.  Supp.  534,  reversing  29  Misc. 
151,  60  N.  Y.  Supp.  792.  Pa.— Hall  v. 
Pennsylvania  R.  Co.,  215  Pa.  172,  64 
Atl.  408. 

If  no  ground  for  injunction,  damages 
cannot  be  recovered  in  equity.  Rorke 
V.  Kings  County  El.  R.  Co.,  22  App. 
Div.  511,  48  N.  Y.  Supp.  42. 

With  consent  of  parties,  damages 
may  be  assessed.  Sparks  Mfg.  Co.  v. 
Town  of  Newton,  57  N.  J.  Eq.  367,  41 
Atl.  385. 

46.  La. — State  ex  rel.  Cotting  v. 
Sommerville,  104  La.  74,  28  So.  977. 
N.  J. — Carpenter  t\  Easton  &  A.  R.  Co., 
26  N.  J.  Eq.  168.  N.  Y.— Peck.  v. 
Schenectady  R.  Co.,  170  N.  Y.  298,  63 
N.  E.  357,  modifying  67  App.  Div.  359, 
73  N.  Y.  Supp.  794. 


ENTICING. 


See  Alienating    Affections;    Malicious    Interference; 
Master  and  Servant. 


ENTRY,  WRIT  OF.  —  See  Writ  of  Entry. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A.  Definition. 
Equity,  in  its  legal  meaning/  is  that  system  of  jurisprudence,  based 
on  right  reason,  good  conscience-  and  the  civil  law,^  which  was  intro- 
duced and  developed  by  the  English  chancellors,*  and,  by  authority 
of  the  King  and  Parliament,^  was  administered  by  the  High  Court 
of  Chancery^  in  the  exercise  of  its  extraordinary  jurisdiction,  to  do 
justice^  in  cases  where  justice  was  denied  by  the  common  law,^  or  to 
do  more  complete  justice  than  could  be  done  through  the  common  law.® 

B.    Common  Law  and  Equity  Origin.  —  The  double  system  of  Eng- 


1.  Popular  Meaning. — Generally  it 
means  impartiality;  even  handed  jus- 
tice; equality  of  rights;  fairness  in 
determining  conflicting  claims;  giving 
to  every  man  his  due  according  to 
right  reason  and  the  Divine  law.  Web- 
ster's Diet.;   3  Bl.  Comm.  429. 

2.  The  intuition  of  right  and  wrong 
born  of  the  moral  sense  which  was 
specially  cultivated  in  the  ecclesiastics 
whose  order  furnished  the  early  English 
chancellors.     Standard  Diet. 

3.  The  corpus  juris  civilis,  or  body 
of  Eoman  law,  to  which  the  chancel- 
lors had  recourse  for  rules  and  doc- 
trines, wherewith  to  supply  the  defects 
and  correct  the  imperfections  of  the 
common  law.     Black's  L.  Diet. 

4.  The  first  peer  of  the  realm  and 
peculiar  confidant  of  the  sovereign,  who 
by  prescription  presides  over  the  House 
of  Lords,  and  also  over  the  English 
Court    of    Chancery. 

5.  The  long  and  strenuous  struggle 
for  mastery  between  the  chancery 
court  and  the  common  law  judges  dur- 
ing the  XVI  and  XVII  centuries  was 
ultimately  pacified  by  the  acts  and 
spirit  of  the  king  and  parliament,  so 
as  to  leave  both  systems  in  active 
operation  to  develop  and  administer 
justice  in  their  several  fields.  Gibson, 
Suits   in   Chancery. 

6.  On  its  extraordinary  side  the 
High  Court  of  Chancery  took  cogni- 
zance of  private  equitable  complaints 
of  all  kinds  and  thus  came  to  be  a 
court  of  the  greatest  judicial  conse- 
quence. In  it  presided  in  the  eight- 
eenth century  not  only  the  Lord  High 
Chancellor,  the  highest  functionary  in 
the  kingdom,  but  also  the  Master  of 
the  Rolls;  and  later  were  added  three 
vice-chancellors  to  assist  in  transact- 
ing the  congestion  of  business.  To 
aid  these  judges  were  eleven  masters 
in  chancery,  "the  six  clerks,"  each 
of  whom   had   ten  sworn   clerks   under 


him,  and  divers  special  masters  and 
commissioners.  Lewis'  Bl.  Comm.,  bk. 
Ill,   p.   55,  n.   65. 

7.  The  king  was  the  "fountain  of 
justice;"  and  the  chancellors  inter- 
fered with  the  ordinary  process  of  law 
solely  to  do  justice.  If  the  early  law 
courts  had  afforded  adequate  redress 
for  all  wrongs  and  injuries  to  person 
and  property  by  acts  of  commission  or 
omission  done  or  threatened,  no  neces- 
sity or  occasion  would  have  existed  for 
a  separate  system  of  equity  jurispru- 
dence. The  failure  of  the  law  courts 
to  administer  justice  thus  occasioned 
the  rise  of  equity  jurisdiction,  and  was 
the  chief  if  not  the  sole  cause  of  the 
assumption  of  such  jurisdiction  by  the 
court  of  chancery.     Bisph.  Eq. 

8.  So  obvious  was  this  that  in  time 
it  came  to  be  good  form,  if  not  in- 
dispensable, to  preface  the  prayer  of 
the  bill  for  relief  in  equity  with  the 
words:  "and  foreasmuch  as  your  ora- 
tor is  without  remedy  at  law,  there- 
fore, may  it  please  your  Honor  gra- 
ciously to  grant  him  relief,  etc."  This 
equity  would  grant  by  its  gracious  and 
efficient  process  of  injunction;  by 
cancellation  or  reformation  of  an  in- 
strument; by  rescission  or  specific  per- 
formance; by  enforcing  liens  or  com- 
pelling parties  to  interplead.  Gibson 
Suits  in  Chancery. 

9.  Blackstone  says  that  equity  gives 
"a  more  specific  relief  and  more 
adapted  to  the  circumstances  of  the 
case  than  can  always  be  obtained  by 
the  generality  of  the  rules  of  the  posi- 
tive or  common  law."  Justice  Story 
sums  up  his  discussion  of  the  nature 
of  equity  with  the  statement  that  it 
"has  jurisdiction  in  cases  of  rights 
recognized  and  protected  by  the 
municipal  jurisprudence  where  a  plain, 
adequate,  and  complete  remedy  can- 
not be  had  in  the  courts  of  common 
law." 
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lish  jurisprudence,  composed  of  common  law  and  equity,^"  is  a  part  of 
the  racial  inheritance/^  which  English  emigrants  carried  in  their  char- 
ters^- and  their  persons^^  to  the  American  Colonies,  Australia,  and  other 
countries  settled  by  them.  And  so  equity  exists  wherever  the  Anglo- 
Saxon  rules"  and  the  English  tongue  is  the  language  of  the  common 
people.^^ 

C.  Equity  and  Chancery  Distinguished.  —  In  common  parlance 
"equity"  and  "chancery"  are  used  interchangeably,  as  having  the 
same  meaning."  Properly  speaking,  however,  "equity"  is  the  name 
of  the  system  of  jurisprudence;^^  while  "chancery"  is  the  name  of 
the  court,^*  wherein  the  system  was  developed  and  administered,  and 
of  the  pleadings,  process  and  practice  pertaining  thereto.^" 

n.    HISTORICAL  EVOLUTION  OF  EQUITY.  — A.     The  Com- 


10.  It  is  a  fact  that  for  centuries 
the  common  law  and  equity  existed 
concurrently;  and  together  they  ad- 
ministered justice  to  a  race  of  liberty- 
loving  people,  famous  for  the  energy 
and  diversity  of  their  industries  and 
the  extent  of  their  conquests.  "Why 
and  how  and  to  what  extent  equity 
assumed  authority,  is  at  the  bottom  of 
any  study  of  its  jurisprudence  and 
jurisdiction.  Blackstone's  loyal  apol- 
ogy for  the  inconsistencies  of  the 
double  system  of  jurisprudence  cannot 
obscure  the  stubborn  fact  of  their 
logical,  as  well  as  historical,  conflict. 
The  system  of  equity  of  the  English 
High  Court  of  Chancery,  it  must  ever 
be  borne  in  mind,  was  not  merely  the 
handmaiden  of  the  common  law,  as  a 
supplementary  system  only.  In  some 
cases  it  corrected,  and  in  others  it 
overmastered  the  law  and  nullified  its 
mandates,     Gibson,  Suits  in  Chancery. 

11.  Inherent  Powers. — According  to 
Chancellors  Kent  and  Cooper  the 
English  system  of  equity  jurisprudence 
is  a  part  "of  the  common  law  of  the 
state."  See  Manning  v.  Manning,  1 
Johns.  Ch.  (N.  Y.)  527;  Lake  v.  Me 
Davit,  13  Lea  (Tenn.)  26.  The  view 
of  the  text  is  also  supported  in:  U.  S. 
Livingston  v.  Story,  9  Pet.  632,  9  L. 
ed.  255.  N.  H.— Wells  v.  Pierce,  27 
N.  H.  503,  512  N.  C.— Griffin  v.  Gra- 
ham, 8  N.  C.  9G,  132  Tenn.— Green 
V.  Allen,  5  Humph.  170,  wherein  the 
court  declared  the  powers  of  the  Ten 
nessee  chancery  court  to  be  "as  ample 
as  those  of  the  chancery  court  of  Eng- 
land." 

12.  See  Poore's  charters  and  con- 
stitutions, passim.    Where  the  chancery 
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function  was  not  exercised  there  was 
popular  agitation  to  arouse  the  execu- 
tive conscience  to  an  appreciation  of 
its  sovereign  duty,  or  to  obtain  from 
the  king  an  amended  charter  requir- 
ing the  governor,  or  his  council,  or 
both^  to  exercise  this  function  and 
thus  insure  complete  justice.  Sanborn 
History  of  New  Hampshire,  81;  Quincy 
Mass.  Eep.  538,  539;  Documents  relat- 
ing to  Colonial  History  of  New  York, 
721-834;  4  New  Jersey  Archives  70. 

13.  Such  inherent  importation  of 
national  or  social  systems  is  inevitable. 
To  this  day  the  surface  of  England 
marks  by  its  village  names  the  limits 
of  the  several  conquests  made  in  its 
territory  by  the  Angles,  the  Saxons 
and  the  Danes.  And  so  in  the  con- 
stitutional convention  of  1787  the 
double  system  of  jurisprudence  in  the 
United  States  is  taken  for  granted  by 
declaring,  without  definition  or  descrip- 
tion, that  "the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity," 
etc.  Robinson  p.  Campbell,  3  Wheat. 
(U.  S.)   212,  221,  4  L.  ed.  372. 

14.  Dutch,  South  Africa  and  poly- 
glot  Hindustan. 

15.  See  all  the  American  states  ex- 
cept Louisiana  (originally  Spanish), 
and  all  the  Canadian  provinces  except 
Quebec  (originally  French),  in  both  of 
which  the  civil  law  prevails, 

16.  See  the  titles  "Chancery"  and 
"Equity"  in  Webster's,  Standard  and 
Century  Dictionaries. 

17.  Ibid.  Also  Anderson's,  Black's 
Bouvier's  and  Jacob's  Law  Diction- 
aries,   title    "Equity." 

18.  Id,     Title  "Chancery." 

19.  Id,     Title  "Chancery  Practice." 
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MON  Law.  —  The  common  law,  lauded  by  the  judges  of  its  courts^o 
as  "the  perfection  of  human  reason, ""^  aimed  to  give  justice  to  all 
in  all  cases.2-  j^  ^-j^jg  ji  might  have  succeeded  if  in  its  evolution  it  had 
been  administered  by  such  judges  as  Mansfield-^  and  Marshall.^*  But 
the  judges  of  the  feudal  ages  were  neither  learned  nor  liberal  ;-^  and 
the  system  of  law  developed  by  them  was  narrow,  harsh  and  crabbed-*' — 
sufficient  perhaps  for  a  hardy,  rural  people  in  the  early  stages  of 
civilization,-^  but  far  short  of  the  wants  of  a  commercial  and  industrial 
people  in  the  activities  of  a  mercantile  age. 

Rigid  and  Defective.  —  The  common  law  courts  and  judges  recognized 
only  legal  rights,  titles,  and  estates.  The  equitable  rights  and  interests 
of  infants,  married  women,  and  others  needing  protection  had  no 
cognizance  in  these  courts.-" 


20.  The  common  law  courts  of  Eng- 
land were  the  courts  of  King's  Bench 
and  Common  Pleas.  3  Bl,  Comm., 
§§5,   6. 

21.  These  words  employed  by  Sir 
Edward  Coke  m.  his  panegyric  of  the 
common  law,  fairly  expressed  the  ap- 
preciation of  Selden  and  Hale  and  Lit- 
tleton and  other  common  law  judges 
and  lawyers  of  the  Tudor  age. 

22.  The  reader  of  the  justly  famous 
commentaries  of  Sir  William  Black- 
stone  on  the  laws  of  England,  cannot 
fail  to  find  in  Book  3,  plenary  proof 
of  this  patriotic  purpose  in  his  enumera- 
tion of  the  means  of  redress  of  all 
the  various  forms  of  private  wrongs; 
and  the  student  of  Stephen  on  Plead- 
ing will  never  forget  the  anxious  pro- 
vision made  under  the  Act  of  West- 
minster 2,  for  increasing  the  forms 
of  personal  action,  whereby  their  num- 
ber was  extended  to  eight.  Indeed  this 
statute  commanded  new  writs  "lest  it 
happen  that  the  court  of  our  lord  the 
king,  be  deficient  in  doing  justice  to 
the   suitors." 

"And  it  is  a  settled  and  invariable 
principle  in  the  laws  of  England,  that 
every  right  when  withheld  must  have 
a  remedy,  and  every  injury  its  proper 
redress."     3  Bl.  Comm.,  p.  109. 

23.  Lord  Chief  Justice  of  England 
for  thirty-two  years,  who  founded 
English  'Commercial  law  and  engrafted 
it  into  the  common  law  of  England, 
while  Blackstone  was  delivering  his 
lectures  at  Oxford. 

24.  Chief  justice  of  the  United 
States  for  thirty-four  years  in  the 
formative  period  of  the  national  juris- 
prudence, who  by  his  great  opinions 
construing  the  federal  constitution, 
achieved  for  himself  the  name  of  the 


"constitutional  lawgiver  of  America." 

25.  One  of  the  best  of  them,  Fair- 
fax, confesses  that  the  chancery  pro- 
cess "would  noC  be  so  often  used,  if 
we  (the  judges)  were  to  pay  attention 
to  actions  on  the  case,  and  maintain 
the  jurisdiction  of  the  courts  of  law." 

26.  Even  Blackstone  admits  (bk. 
Ill,  p.  51),  that  "the  judges,  by  ex- 
tending rather  than  narrowing  the 
remedial  effects  of  the  writs,  might 
have  effectually  answered  all  the  pur- 
poses of  a  court  of  equity."  And 
again  on  page  55  he  refers  to  "nar- 
row and  technical  notions,  which  then. 
(1673)  prevailed  in  the  courts  of 
law." 

27.  The  remedies  of  the  common  law 
even  in  the  beginning  of  the  XIX  Cen- 
tury, comprised  only  three  objects:  (1) 
to  restore  the  possession  of  personal 
property;  (2)  to  give  redress  by  award- 
ing recovery  of  real  property';  (3)  to 
adjudge  recovery  of  damages  for  torts 
or  breach  of  contract.  To  gain  the 
first  of  these  the  plaintiff  had  choice 
of  either  of  two  forms  of  action, 
detinue  or  replevin.  For  the  recovery 
of  realty  he  had  ejectment  and  certain 
ancient  and  obsolete  real  actions.  For 
the  third  he  might  resort  to  assumpsit, 
case,  covenant,  debt,  trespass,  or 
trover,  according  to  the  special  nature 
of  his  case;  but  judgment  for  a  spe- 
cific sum  of  money,  as  damages,  was 
the  only  redress  attainable  at  law  for 
his   injury.      3   Bl.   Comm.   412-421. 

28.  Thus,  if  a  deed  was  made  con- 
veying title  of  land  to  A  for  the  use 
of  B,  the  common  law  gave  protection 
to  A 's  title  against  the  whole  world, 
but  showed  no  regard  for  B's  rights, 
although  B  was  the  real  owner  of  the 
land.     Even   a   separate   estate,   settled 
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They  had  only  two  forms  of  judgment — one  to  recover  and  give 
possession  of  specific  property,  real  or  personal;  the  other  to  award 
a  money  recovery  in  a  specific  sum  for  debt  or  damages;  both  rigidly 
for  plaintiff  and  against  defendant.-" 

There  was  a  rigid,  formal  action  for  each  case,^°  and  no  elasticity 
or  adaptability  in  the  judgments.^^  Such  a  system  was  in  many  cases 
incapable  of  doing  justice.  It  was  lamentably  inadequate  for  the 
complexities  of  industrial  and  commercial  life.^-  In  some  instances  it 
perverted  judgment  to  positive  wrong-doing.^^  There  was  urgent  need 
of  some  remedy  for  the  defects  of  the  common  law,  A  suffering  people 
made  grievous  complaint  of  their  wrongs,  and  sent  in  their  petitions 
praying  for  relief.^* 

B.  Royal  Source  op  Remedy.  —  The  sovereign  was  the  '  *  fountain 
of  justice'*  and  as  such  was  under  conscious  obligation  to  administer 


upon  a  trustee  for  the  benefit  of  a 
married  woman,  the  law  courts  treated 
as  belonging  to  the  trustee,  and  would, 
therefore,  give  no  redress  to  the  mar- 
ried woman,  the  real  owner  of  the 
estate.  Still  less  could  these  courts 
take  into  consideration  the  rights  and 
interests  of  a  principal,  A,  whose  pur- 
chasing agent  B,  had  invested  A's 
money,  in  land  and  taken  title  to 
himself.  The  law  took  notice  of  B, 
holder  of  the  legal  title,  but  utterly 
ignored  A,  the  real  owner,  whose 
money  had  bought  the  title, 

29.  See  note  27,  also  Tidd's  Pr., 
Vol,   II,   ch,   xxxix, 

30.  For  personal  actions  the  forms 
were  assumpsit,  case,  covenant,  debt, 
detinue,  replevin,  trespass  and  trover. 
For  possession  of  realty  were  eject- 
ment and  entry  and  detainer.  For 
real  actions,  i.  e.,  actions  concerning 
title  to  real  estate,  even  in  Black- 
stone's  time  actions  personal  or  mixed 
had  been  substituted,  3  Bl.  Comm. 
p.   118. 

31.  In  all  these  actions  the  judg- 
ment was  uniform,  to-wit:  for  de- 
fendant that  he  go  hence  and  recover 
costs,  etc.;  for  plaintiff  quod  recuperet. 
2  Tidd's  Pr,  931,  et  seq. 

32.  1  Pom.  Eq.  Jur.,  §§108-217, 
illustrating  these  common  law  hard- 
ships by  the  following  cases  among 
others:  The  remedy  in  personam,  where- 
by a  party  is  compelled  to  do  justice 
by  performing  some  act,  or  changing 
his  course  of  conduct  so  as  to  conform 
it  to  the  decree  of  court,  was  unknown 
to  the  law  courts.  So  likewise  was 
the  relief  of  an  honest  holder  of  funds 
or  property  demanded  by  two  adverse 
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claimants,  against  neither  of  whom  he 
could  successfully  wage  his  law.  Equal- 
ly impotent  was  the  law  in  eases  of 
equitable  liens,  or  of  perishing  prop- 
erty pendente  lite,  which  chancery 
seizes,  saves  and  administers  by  re- 
ceivers as  the  very  hands  of  the  court. 

33.  3  Bl.  Comm.  430. 

34.  This  was  afforded  by  the  sub- 
poena in  chancery.  Equity  would  em- 
ploy its  procedure  in  a  variety  of 
modes  appropriate  to  the  peculiar  cir- 
cumstances of  the  case  requiring  it. 
It  would  by  injunction  compel  a  party 
to  refrain  from  pursuing  a  harmtul 
course  of  conduct;  to  undo  a  wrong  al- 
ready done;  or  to  restore  a  status  quo. 
It  would  compel  the  reformation  or 
cancellation  of  an  instrument,  not  ex- 
pressing the  real  agreement  of  the 
parties.  By  specific  performance  it 
would  compel  a  party  to  keep  his  con- 
tract, and  so  would  give  to  plaintiff 
whatever  the  defendant  wrongfully 
withheld  from  him,  whether  lands  or 
chattels,  bond  or  deed,  and  thus  pre- 
vent unjust  disappointment  of  reason- 
able expectation.  And  this  it  would 
do  whether  the  right,  title,  estate,  or 
interest  were  legal  or  equitable,  be- 
cause there  was  no  adequate  remedy  at 
law.  The  Court  of  Chancery  would  aid 
a  creditor  in  subjecting  to  his  lawful 
demands,  assets  which  he  could  not 
reach  by  any  process  of  law;  by  en- 
forcing liens,  by  sale  or  sequestration 
and  appropriation  of  income;  by  fore- 
closure of  mortgage,  or  by  garnishee 
process.  It  would  relieve  an  honest 
holder  of  money,  chattels  or  other 
property  from  the  peril  of  double 
liability  to  adverse  claimants  by  com- 
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justice  to  all  his  loyal  subjects."  To  their  complaints  of  these  grievous 
wrongs  he  lent  a  listening  ear,  and  made  royal  decree  upon  each 
petition,  righting  the  wrong  complained  of,  sometimes  by  cancellation, 
sometimes  by  injunction,  sometimes  by  exoneration — whatever  was  the 
appropriate  remedy  for  the  particular  wrong  set  forth  in  the  petition.^" 

C.  The  Lord  High  Chancellor.  —  A  growing  kingdom  and  com- 
plicated affairs  absorbed  the  royal  time  and  functions,  and  the  hearing 
of  these  petitions  was  devolved  upon  the  chancellor,"  "the  keeper  of 
the  royal  conscience, '  '^^  for  hearing  and  decision,  according  to  the  very 
right  and  justice  of  the  case.^^ 

His  exercise  of  the  royal  grace  and  favor  in  deciding  without  a  jury, 
or  overriding  a  verdict,  or  enjoining  a  subject  from  pursuing  his  remedy 
at  law  and  punishing  him  for  contempt  in  so  doing,^*'  aroused  the 
jealousy  of  the  judges  and  of  parliament  against  the  tyranny  of  dis- 
cretion," and  caused  a  long  struggle  for  the  very  existence  of  equity, 


pelling  them  to  appear  and  interplead 
over  it;  or  would  secure  assets  in  dan- 
ger of  loss  by  placing  them  pendente 
lite  in  the  hands  of  a  receiver.  These 
remedies  and  other  similar  ones  were 
granted  in  proper  cases  and  for  either 
legal  or  equitable  property  or  assets, 
because  of  lack  of  power  in  the  courts 
of  law  to  adopt  their  rigid  and  _  in- 
elastic process  and  rules  to  conditions 
requiring  some  extraordinary  and  flex- 
ible procedure,  which  equity  for  jus- 
tice's sake  delighted  to  use. 

35.  The  royal  consciousness  of  this 
function  is  thus  expressed  by  the  king 
in  his  settlement  of  the  memorable 
dispute  between  Sir  Edward  Coke, 
chief  justice,  and  Lord  Ellesmere,  the 
chancellor  of  the  kingdom:  "For  it 
appertaineth  to  our  princely  office 
.  ,  .  to  discern  and  determine  such 
differences  as  at  any  time  may  and 
shall  arise  between  our  several  courts 
touching  their  jurisdictions,  and  the 
same  to  settle  and  determine,  as  we 
in  our  princely  wisdom  shall  find  to 
stand  most  with  our  honor."  1  Chanc. 
Eep.  Append.  26. 

36.  This  likewise  the  sovereign  did 
by  virtue  of  the  "plenitude  of  his 
royal   prerogative."     3   Bl.    Comm.    54. 

37.  An  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in 
the  kingdom,  and  superior  in  point  of 
precedency  to  every  temporal  lord,  a 
privy  counselor  by  his  office,  and  pro- 
locutor of  the  TTouse  of  Lords  by  pre- 
scription.    3  Bl.  Comm.  39. 

38.  Being  formerly  an  ecclesiastic 
and  "  presiding  over  the  royal  chapel 
he  became  keeper  of  the  king's  con- 
science.    Ibid. 


39.  Of  these  decisions,  Blackstone, 
Book  3,  p.  433,  apologetically  says: 
''The  decrees  of  a  court  of  equity 
were  then  rather  in  the  nature  of 
awards,  formed  on  the  sudden,  pro 
re  nata,  with  more  probity  of  inten- 
tion than  knowledge  of  the  subject; 
founded  on  no  settled  principles,  as  be- 
ing never  designed,  and  therefore  never 
used,  for  precedents." 

40.  No  regular  judicial  system  at 
that  time  prevailed  in  the  court;  but 
the  suitor,  when  he  thought  himself 
aggrieved,  found  a  desultory  and  un- 
certain remedy,  according  to  the  pri- 
vate opinion  of  the  chancellor,  who 
was  generally  an  ecclesiastic,  or  some- 
times a  statesman,  and  therefore  usually 
ignored  or  defied  the  process  of  the 
law,  and  decided  as  to  him  seemed  right 
and  just.     3  Bl.   Comm.   53. 

41.  The  rivalry  between  the  courts 
finally  culminated  in  the  reign  of  James 
I,  in  the  famous  Coke-Ellesmere  con- 
test over  a  judgment  obtained  in  the 
Court  of  King's  Bench  by  gross  fraud 
and  imposition.  Coke  contended  this 
fraudulent  judgment  was  sacred,  and 
impervious  to  attach  in  chancery  or 
elsewhere  save  in  the  King's  Bench. 
Ellesmere  granted  an  injunction  against 
enforcing  the  judgment,  which  on  hear- 
ing was  made  perpetual.  Thereupon 
indictments  were  prefered  against  the 
complainants,  their  solicitors  and  coun- 
sel, and  a  master  in  chancery  for  hav- 
ing incurred  a  praemunire  by  daring 
to  question  in  chancery  a  judgment  of 
the  court  of  law.  IV  Bacon's  Works, 
611-12,  682. 
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in  which  the  king  and  chancellor  finally  triumphed.*^  The  dignity  and 
authority  of  the  High  Court  of  Chancery  was  thus  established,  and 
with  it  the  equity  jurisdiction."*^ 

D.  The  High  Court  op  Ch^vncery.  —  The  Court  of  Chancery  with 
its  Lord  High  Chancellor,  its  Master  of  the  Rolls,  its  three  vice-chan- 
cellors, its  eleven  masters  in  chancery,  its  "six  clerks"  each  with  ten 
deputies  under  him,  and  its  numerous  special  masters  and  commis- 
sioners administered  equity  for  the  kingdom  until  1873,**  when  by  Act 
of  Parliament  all  the  courts*'^  of  the  kingdom  were  united  in  a  single 
High  Court  of  Justice,*"  and  law  and  equity  were  united  in  a  single 
system  of  jurisprudence.*^  And  yet  equity  still  persists  in  spite  of 
this  so-called  fusion  of  law  and  equity  and  is  administered  in  full 
vigor  in  the  Chancery  Division  of  the  High  Court.*^ 


42.  The  king  being  invoked  to  de- 
cide this  contention  of  jurisdiction  be- 
tween his  two  courts,  upheld  the  chan- 
cery, and  shortly  afterwards  dismissed 
Lord  Coke  from  office.  3  Bl.  Comm. 
54. 

43.  Lord  Bacon  succeeded  Ellesmere 
and  reduced  to  system  the  equity  prac- 
tice of  Chancery,  which  was  maintained 
and  established  by  his  successors,  with 
such  firmness  and  justice  that  the 
High  Court  of  Chancery  was  for  a 
century  the  greatest  court  in  the  king- 
dom. Blind  worship  of  the  common 
law  was  succeeded  by  an  intelligent 
appreciation  of  the  just  and  righteous 
decrees  pronounced  in  the  administra- 
tion of  equity,  which  expressly  rested 
its  decisions  on  the  authority  of  Holy 
Wirit,  and  relied  for  maxims  and  prin- 
ciples upon  the  very  Gospels  them- 
selves.    Id.  49,   55. 

44.  Blackstone's  Summary.  —  One 
liundred  years  before  this,  Blackstone 
in  a  concise  history  of  the  Court  of 
Chancery  (3  Comm.  55)  describes  Lord 
Nottingham,  who  took  the  office  of 
Lord  Chancellor  a  century  earlier,  as, 
"endued  with  a  pervading  genius,  that 
enabled  him  to  discover  and  to  pursue 
the  true  spirit  of  justice,  notwith- 
standing the  embarrassments  raised  by 
the  narrow  and  technical  notions 
which  then  prevailed  in  the  courts  of 
law,  and  the  imperfect  ideas  of  re- 
dress which  had  possessed  the  courts 
of  equity."  And  concluding  his  his- 
tory of  the  Court  of  Chancery,  he  says: 
"The  reason  and  necessities  of  man- 
kind, arising  from  the  great  change 
in  property  by  the  extension  of  trade 
and  the  abolition  of  military  tenures, 
co-operated  in  establishing  his  plan,  and 
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enabled  him,  in  the  course  of  nine 
years,  to  build  a  system  of  juris- 
prudence and  jurisdiction  upon  wide 
and  rational  foundations;  which  have 
been  also  extended  and  improved  by 
many  great  men  who  have  since  pre- 
sided in  chancery.  And  from  that  time 
to  this  (1769)  the  power  and  business 
of  the  court  have  increased  to  an  amaz- 
ing degree."     Ibid. 

45.  The  High  Court  of  Chancery, 
Court  of  King's  Bench,  Court  of  Com- 
mon Pleas,  Court  of  T^vphequer,  the 
Courts  of  Exchequer  Chamber,  and 
courts  of  assize  and  7iisi  prius. 

46.  Under  the  present  organization 
of  the  English  courts  into  a  single 
high  court  of  justice,  such  a  grievous 
contention  as  arose  between  Lords  Coke 
and  Ellesmere  would  be  impossible. 
Moreover,  the  administration  of  justice 
is  simplified  and  expedited  by  having 
a  single  court,  with  distinct  divisions 
under  a  common  head,  instead  of  sep- 
arate courts  engaged  in  unseemly 
squabble  over  the  administration  of 
justice  in  a  single  cause. 

47.  This  fusion  of  law  and  equity 
followed  and  resembled  the  legislation 
in  the  middle  of  the  last  century  in 
the  so-called  "code  states"  of  America, 
and  is  said  to  be  due  in  no  small 
measure  to  the  brilliancy  and  per- 
tinacity of  the  long  campaigns  of 
David  Dudley  Field,  and  his  associates 
in  the  public  press,  the  bar  associations 
and  the  legislatures  of  our  "code 
states." 

48.  The  American  visitor,  wha 
knows  only  by  reading  of  this  fusion 
of  law  and  equity,  is  astonished  at  the 
resemblance  of  all  things  seen  and 
heard  in  the  present  Chancery  Division 
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m.  AMERICAN  JURISPRUDENCE.  —  A.  The  Federal  Sys- 
tem. —  The  double  system  of  English  jurisprudence  found  root  in 
America/^  and  equity  was  expressly  recognized  and  permanently  in- 
corporated as  a  constituent  part  of  the  jurisprudence  of  the  United 
States  at  the  making  of  the  federal  constitution  in  the  year  1787.  The 
words  employed  were  few:  "The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity^'"  arising  under  this  constitution."  These 
words  the  courts  have  so  construed^^  and  applied  that  equity,  as  ad- 
ministered in  the  High  Court  of  Chancery  at  the  time  of  our  revolu- 
tion,^- has  been  established  as  a  distinct  and  vital  part"  of  the  federal 
jurisprudence. 


to  those  formerly  seen  and  heard  in 
the  old  High  Court  of  Chancery.  There 
is  the  same  Lord  High  Chancellor  in 
gorgeous  apparel,  the  Master  of  the 
Rolls  and  the  vice  chancellors,  with 
the  clerks  and  attendants,  the  same 
bewigged  and  gowned  counsel  and 
solicitors,  and  the  same  pleadings  and 
proofs,  only  that  the  former  are  ab- 
breviated and  simplified  almost  beyond 
recognition,  and  the  proofs  are  ore 
tenus.  But  these  reforms  have  been 
instituted  in  our  federal  equity  pro- 
cedure without  any  change  in  the  or- 
ganization of  the  court. 

49.  The  colonies  of  New  England 
and  Georgia  did  not  favor  or  maintain 
separate  courts  of  equity,  nor  did  Penn- 
sylvania. But  the  middle  colonies  of 
New  York,  New  Jersey,  Delaware, 
Maryland,  Virginia  and  the  Carolinas, 
copied  more  closely  the  judicial  or- 
ganization of  the  mother  country  and 
either  before  or  after  the  revolution 
maintained  separate  chancery  courts 
and  judges.  In  the  other  colonies 
equity  was  imperfectly  and  partially 
administered  either  by  commissioners 
or  in  council  or  by  the  judges  of  the 
law  courts.  Colonial  Records  100, 
550-51;  2  Ralusay's  History  of  South 
Carolina,  156;  Stevens'  History  of 
Georgia,  387. 

50.  It  is  a  notable  fact,  considering 
the  wide  scope  of  equity  jurisdiction 
in  the  federal  courts,  and  the  vast 
number  of  cases  in  equity,  wherein 
they  have  adjudicated  and  administered 
upon  property  valued  at  untold  billions 
of  dollars,  that  this  is  the  only  sen- 
tence in  the  federal  constitution  con- 
ferring jurisdiction  in  equity — indeed 
the  only  use  of  the  word  "equity" 
in    it,    save    only    the    prohibitory    XI 


amendment,  and  there  only  once.  A 
single  word  thus  stamped  an  entire 
elaborate  system  upon  our  national 
jurisprudence. 

51.  The  general  purport  and  effect 
of  the  supreme  court  decisions  con- 
struing and  applying  this  phrase  of  the 
constitution,  has  been  to  declare  that 
by  "cases  in  equity"  are  to  be  under- 
stood suits  in  which  relief  is  sought 
according  to  the  principles  and  prac- 
tice of  equity  in  the  English  High 
Court  of  Chancery  before  and  at  the 
time  of  the  framing  of  the  constitu- 
tion (1787)  not  only  in  cases  where 
there  was  no  remedy  at  law,  but  also 
where  the  remedy  was  imperfect  or  de- 
fective. Root  V.  Lake  Shore,  etc.  R, 
Co.,  105  U.  S.  189,  26  L.  ed.  975;  Van 
Norden  v.  Morton,  99  U.  S.  378,  380, 
25  L.  ed.  453;  Thompson  v.  Railroad 
Co.,  6  Wall.  (U.  S.)  134,  18  L.  ed. 
765;  Fenn  v.  Holme,  21  How.  (U.  S.) 
481,  16  L.  ed.  198;  Irvine  v.  Marshall, 
20  How.  (U.  S.)  558,  15  L.  ed.  994; 
Dodge  V.  Woolsey,  18  How.  (U.  S.) 
331,  15  L.  ed.  401;  Penns3-lvania  v. 
Wheeling  &  B.  Bridge  Co.  13  How. 
(U.  S.)  518,  14  L.  ed.  249;  Parsons 
V.  Bedford,  3  Pet.  (U.  S.)  433,  447, 
7  L.  ed.  732;  Robinson  v.  Campbell,  3 
Wheat.    (U.   S.)    212,  4  L.   ed.   372. 

52.  United  States  v.  Detroit  Tim- 
ber &  Lumber  Co.,  200  U.  S.  321,  26 
Sup.  Ct.  282,  50  L.  ed.  499;  Vattier 
V.  Hinde,  7  Pet.  (U.  S.)  252,  8  L.  ed. 
675,  declaring  that  the  federal  judiciary 
act  has  been  generally  understood  to 
adopt  the  principles,  rules  and  usages 
of   the   English  court   of   chancery. 

53.  For  an  elaborate  discussion  of 
this  topic  see  argument  of  counsel  and 
opinion  of  court  in  Livingston  v.  Story, 
9  Pet.  (U.  S.)  632,  9  L.  ed.  255. 
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B.  All  English  States  and  Colonies.  —  Similar  provisions  in 
state  constitutions^*  gave  formal  expression  to  the  public  sentiment 
and  fundamental  notions  of  the  people.  And  v^^here  they  were  omitted 
from  the  constitution  the  courts^^  have  not  been  slow  or  reluctant  to 
recognize  and  establish  equity  as  an  inherent  and  essential  part  of  our 
Anglo-Saxon  inheritance.'"^  The  same  result  followed  similar  causes 
in  the  other  English  colonies  of  the  new  worlds  of  both  hemispheres." 

Wherever  the  common  law  exists  as  the  basis  of  a  system  of  juris- 
prudence, there  also  will  be  found  equity  operating  as  a  supplement,^^ 
and  correcting  that  wherein  the  law,  by  reason  of  its  universality,  is 
deficient.^** 

C.  Equity  in  the  United  States.  —  1.  The  Federal  Courts. 
The  distinction  between  law  and  equity,  imbedded  by  constitution  in 
the  federal  jurisprudence,  has  been  rigidly  observed  and  enforced  in 
the  federal  courts  ever  since  their  organization.^"  In  the  courts  of 
original  jurisdiction  there  is  a  law  side  for  the  lawsuits,''^  and  an 


54.  Such  was  the  case  in  New  York, 
New  Jersey,  Delaware,  Maryland,  North 
and  South  Carolina  and  later  in  Ten- 
nessee and  Michigan.  The  act  and 
deed  of  cession  by  North  Carolina  to 
the  United  States  of  the  territory  of 
Tennessee  guaranteed  to  it  the  laws 
of  North  Carolina;  and  the  very  first 
act  of  the  territorial  legislature  gave 
full  equity  to  the  equity  jurisdiction 
of  the  courts. 

55.  Illustration  of  this  is  found  in 
the  learned  opinions  of  the  United 
States  and  of  the  various  states  in 
the  following  cases:  U.  S. — Livingston 
r.  Story,  9  Pet.  632,  9  L.  ed.  255.  Cal. 
People  V.  Davidson,  30  Cal.  379.  Ga. 
Eutherford  v.  Jones,  14  Ga.  521;  Walk- 
er V.  Morris,  14  Ga.  323;  Jones  v. 
Dougherty,  10  Ga.  273;  Lamb  f.  Harris, 
8  Ga.  546;  Williams  v.  Mclntyre,  8  Ga. 
34.  111.— Mahar  v.  O'Hara,  9  111.  424. 
Me. — Savings  Instn.  v.  Makin,  23  Me. 
360.  Md. — Araelung  v.  Seekamo,  9  Gill 
&  J.  468;  Thompson  v.  McKim,  6  Har. 
&  J.  302.  Miss.— Smith  v.  Everett,  50 
Miss.  575.  N.  H.— Wells  r.  Pierce,  27 
N.  H.  503.  N.  Y.— Manning  v.  Man- 
ning, 1  Johns.  Ch.  527.  N.  C— Grif- 
fin V.  Graham,  8  N.  C.  96,  111.  S.  C. 
Mattison  v.  Mattison,  1  Strob.  Eq.  387, 
47  Am.  Dee.  541.  Tenn. — Lake  v.  Mc- 
Davitt,  13  Lea  26;  Green  v.  Allen,  5 
Humph.  170,  206.  Wis.  —  Burrall  v. 
Eames,  5  Wis.  260. 

56.  This  large  view  of  our  hereditary 
jurisprudence  seems  to  have  received 
general  acceptance  over  the  narrow 
conception  of  equity  as  dependent  upon 
statute,    found    in    some    of     the     New 
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England  states,  and  adopted  by  some 
commentators.  It  certainly  had  the 
approval  of  Story,  Kent,  Cooper,  Hal- 
stead  and  Eunyon  and  other  great 
chancellors. 

57.  In  Canada  the  maritime  prov- 
inces have  generally  followed  the  Eng- 
lish course  of  changing  the  courts  but 
retaining  the  pleading  and  practice  in 
chancery,  while  Ontario  and  the  western 
provinces  have,  like  the  western  states, 
abolished  the  distinction  between  law 
and  equity  and  instituted  and  developed 
a  peculiar  code  practice.  Quebec,  like 
Louisiana,  exhibits  her  French  origin 
by  adhering  to  the  civil  law  in  sub- 
stance and  in  form.  In  India,  South 
Africa  and  Australia,  the  jurisdiction 
and  practice  is  made  to  conform  to  the 
imperial   standards. 

58.  It  is  worthy  of  note  that  equity 
never  exists  as  an  original  or  inde- 
pendent system  of  jurisprudence,  but 
always  and  everywhere  in  company 
with  the  common  law  as  supplementary 
or  complementary  to  it.  1  Pom.  Eq. 
Jur.,    §§46-47. 

59.  1  Bl.  Comm.  61. 

60.  Note  the  tone  and  spirit  of  the 
decisions  of  the  supreme  court  above 
cited  from  Eobinson  v.  Campbell,  3 
Wheat.  (U.  S.)  212,  4  L.  ed.  372,  down 
to  United  States  v.  Detroit  Timber  & 
Lumber  Co.,  200  U.  S.  321,  26  Sup. 
Ct.  282,  50  L.  ed.  499. 

See  generally  the  title  "United 
States  Courts," 

61.  A  separate  law  docket  is  framed 
and  kept  in  substantial  conformity  to 
the  law  docket  of  the  court  of  the  state 
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equity  side  for  the  equity  suits  ;''2  and  an  entirely  different  procedure 
on  each  side.^^  A  suit  entered  on  one  side  of  the  court  could  not  be 
changed  or  transferred  to  the  other  side,®*  but  was  as  entirely  dis- 
tinct from  the  cases  on  the  other  side  as  though  brought  in  a  separate 
court.^' 

2.  The  State  Courts.  —  a.  States  Pursuing  the  Federal  Method. 
The  states  observing  in  like  manner  the  law  and  equity  distinctions, 
and  administering  the  separate  systems  in  a  single  court  but  by  dif- 
ferent practice  for  each  system^®  are  Florida,  Illinois,  Iowa,  Kentucky, 
Maine,  Maryland,  Massachusetts,  Michigan,  New  Hampshire,  Oregon, 
Pennsylvania,  Rhode  Island,  Virginia  and  West  Virginia. 

In  Iowa,  Kentucky  and  Oregon,  as  in  England,  equity  jurisdiction 
and  procedure  has  survived  the  adoption  of  the  code  of  reformed 
procedure.*^^  Probably  in  all  states  of  this  class  equity  owes  its  sep- 
arate existence  and  continuance  to  a  spirit  of  conformity  to  the  fed- 
eral system.*^^  But  in  none  of  them  has  the  distinction  between  law 
and  equity  been  as  rigidly  drawn  as  in  the  federal  courts;'''*  while  in 


wherein  each  district  court  is  held, 
upon  which  is  entered  only  the  cases 
brought  by  suing  out  summons  accord- 
ing to  the  course  of  the  common  law. 
See  Foster's  Fed.  Pr.,   §4. 

62.  Likewise  a  separate  docket  is 
provided  in  each  district  court  for  all 
equity  causes  brought  therein  or  re- 
moved thereto,  wherein  is  observed  an 
uniform  course  of  practice  prescribed  by 
the  federal  equity  rules,  promulgated 
under  authority  of  congress  by  the  jus- 
tices of  the  supreme  court.  See  rules 
of  equity  practice  promulgated  by  su- 
preme court  of  United  States  in  No- 
vember, 1912,  and  taking  effect  Feb- 
ruary 1,  1913,  and  set  out  in  full  at 
end  of  this  article. 

63.  The  effect  of  the  congressional 
legislation  in  regard  to  practice  on 
these  two  sides  of  the  court  is  that, 
while  a  single  uniform  course  of  plead- 
ing and  practice  is  observed  under  the 
equity  rules  in  every  equity  cause,  no 
matter  in  what  state  the  court  may 
sit,  there  are  under  the  conformity 
statute,  as  many  methods  of  procedure 
in  the  law  causes  as  there  are  states  in 
the  union. 

64.  The  irrefragable  rule  of  prac- 
tice was,  "once  in  equity,  always  in 
equity;    once   at   law   always   at   law." 

65.  A  Saving  Change. — There  was 
no  statute  or  rule  of  practice  whereby 
a  mistake  in  choice  of  side  or  docket 
could  be  corrected.  But  now  under 
the  new  rules  of  equity,  operative  Feb- 
ruary  1,    1913,    a   suit    erroneously   be- 


gun in  equity  may  be  transferred  to 
the  law  docket  of  the  court  without 
prejudice.     See  Kule  22,  infra. 

66.  Separate  and  different  statutes  in 
each  state  prescribe  and  regulate  this 
double  jurisdiction  and  practice,  which 
in  its  variety  is  incapable  of  general 
statement.  It  is  not  unaffected  by  the 
professional  favor  or  prejudice  to 
equity  dependent  upon  local  history  and 
experience   in   each  state. 

67.  These  states,  therefore,  notwith- 
standing their  general  classification 
among  the  "code  states,"  belong  in 
matters  of  jurisdiction  and  procedure, 
as  above  arranged  with  the  states  pur- 
suing the  federal  system  and  method. 

68.  In  the  newer  states  this  is 
especially  true  because  of  the  pre-ex- 
istence  of  the  federal  courts  in  their 
territorial  period,  and  the  familiarity 
of  the  bar  with  the  federal  jurisdic- 
tion and  procedure  enforced  by  prac- 
tice therein,  even  before  their  existence 
as  states,  and  the  jurisdiction  exer- 
cised thereafter  by  the  federal  courts 
in  the  vast  railway  litigation  of  the 
period. 

69.  Eepeatedly  the  federal  courts 
have  declared  their  bounden  duty  (un- 
der the  Constitution  and  Judiciary  Act 
of  1790),  to  observe  the  old  distinction 
between  law  and  equity,  regardless  of 
state  statute  abolishing  the  same.  Se- 
curity Trust  Co.  V.  Black  River  Nat. 
Bank,  187  U.  S.  211,  23  Sup.  Ct.  52, 
47  L.  cd.  147;  Black  v.  Jackson,  177 
U.   S.  349,  20   Sup.   Ct.    648,  44  L.   ed. 
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some  states  the  line  of  demarcation  is  rather  shadowy  and  indistinct, 
and  in  some  places  far  removed  from  the  original  location/** 

b.  States  Having  Separate  Chancery  Courts.  —  Separate  courts  of 
chancery  for  administering  equity  are  maintained  in  seven  states  :^^ 
Alabama,  Arkansas,  Delaware,  Mississippi,  New  Jersey,  Tennessee  and 
Vermont. 

The  jurisdiction  of  these  courts  is  not  identical,  but  varies  accord- 
ing to  the  statutes  of  the  several  states/^  The  common  origin  of  the 
jurisdiction  and  jurisprudence,  however,  is  everyvv^her©  recognized; 
and  where  the  statutes  are  silent,  the  chancery  decisions  of  England  are 
followed  as  precedents.''^ 

c.  Code  States  Having  Reformed  Procedure.  —  All  distinctions  be- 
tween actions  at  law  and  suits  in  equity  have  been  abolished  by 
statute^*  in  the  states  of  Arizona,  California,  Colorado,  Connecticut, 
Georgia,  Idaho,  Indiana,  Kansas,  Minnesota,  Missouri,  Montana, 
Nebraska,  Nevada,  New  York,  North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  South  Carolina,  Texas,  Utah,  Washington  and  Wyoming. 


801;  Stallcup  v.  Taeoma,  165  U,  S.  719, 
17  Sup.  Ct.  998,  41  L.  ed.  1185;  Gates 
V.  Allen,  149  U.  S.  451,  13  Sup.  Ct. 
883,  977,  37  L.  ed.  804;  Komney  v. 
United  States,  136  U.  S.  1,  10  Sup. 
Ct.  792,  34  L.  ed.  478;  Ellis  v.  Davis, 
109  U.  S.  485,  3  Sup.  Ct.  327,  27  L. 
ed.  1006;  Hornbuckle  v.  Toombs,  18 
Wall.  (U.  S.)  648,  21  L.  ed.  966;  Neves 
V.  Scott,  13  How.  (U.  S.)  268,  14  L. 
ed.  140;  Story  v.  Livingston,  13  Pet. 
(U.   S.)    359,   10   L.   ed.   200;    Kobinson 

V.  Campbell,  3  Wheat.  (U.  S.)  212,  4 
L.  ed.  372. 

70.  Pennsylvania  will  illustrate. 
Without  authority  the  early  law  courts, 
like  the  English  chancellors,  assumed 
equity  jurisdiction  to  prevent  flagrant 
injustice.  Later,  the  legislature  doled 
it  out  by  piecemeal — and  finally  by  a 
general  statute,  but  not  to  interfere 
with  that  assumed  by  the  law  courts. 
The  result  is  piebald.  Church  v.  Ru- 
land,  64  Pa.  432;  Corson  v.  Mulvaney, 
49  Pa.  88. 

71.  Of  the  three  eastern  states  New 
Jersey  and  Delaware  created  their 
chancery  courts  by  constitution  (N.  J. 
Const.    Art.    VI,    §1;    Del.    Const.    Art. 

VI,  §3);  while  Vermont  by  statute 
(Eev.  Laws,  §698)  created  each  supreme 
judge  a  chancellor  and  gave  him  pow- 
ers and  jurisdiction  "co-extensive  with 
the  powers  and  jurisdiction  of  the 
Court  of  Chancery  in  England." 

72.  In  the  four  southwestern  states, 
the  chancery  courts  are  held  by  chan- 
cellors  devoted   to   that   function.      Be- 
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side  the  usual  equity  jurisdiction,  in 
Alabama  they  have  jurisdiction  of  all 
gambling  cases  (Rev.  Codes,  §720);  in 
Mississippi  of  the  administration  of 
minors'  estates  and  matters  testamen- 
tary (Rev.  Code,  §1829);  while  in  Ten- 
nessee all  casea  arising  ex  contractu 
have  been  brought  within  their  juris- 
diction   (Shannon's  Code,   §6109). 

73.  Just  as  the  use  of  the  single 
word  "equity"  in  the  federal  con- 
stitution proved  sufficient  to  import 
into  the  federal  jurisprudence  the  elab- 
orate system  of  equity  administered  in 
the  High  Court  of  Chancery  of  Eng- 
land, so  in  these  states  a  like  result 
has  naturally  been  held  to  be  the  con- 
sequence of  the  establishment  in  them 
of  courts  of  chancery  bearing  the  name 
of  this  great  tribunal  in  the  mother 
country. 

74.  This  legislative  action  in  these 
states,  whereby  has  been  abolished  not 
only  the  separate  courts  of  law  and 
chancery  and  the  law  and  equity  sides 
of  their  courts,  but  also  the  distinctions 
between  the  "ordinary"  and  "equit- 
able" -suits  or  actions,  thus  making 
every  civil  suit  brought  both  an  equity 
suit  and  an  action  at  law,  if  necessary 
or  desirable  for  the  assertion  or  pro- 
tection of  plaintiff's  rights  aijd  inter- 
ests, has  sent  jurisdiction  to  the  junk- 
pile  in  them.  All  suits  are  brought 
to  the  same  house,  through  the  same 
door;  they  have  but  one  reception  and 
a  single  course  of  treatment.  Mistake 
in   jurisdiction     is     impossible.       Legal 
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But  in  most  of  them  still  abides  the  equity  jurisprudence/-  not  as  a 
distinct  system  with  peculiar  pleadings  and  procedure,  but  as  part  of 
a  combined  system  of  law  and  equity''^  administered  in  the  "code 
states"  under  the  "reformed  procedure." 

IV.  EQUITY  JURISDICTION.  —  A.  Definition.  —  Equity  jur 
isdiction  means  judicial  authority"  to  hear  causes  according  to  chan- 
cery methods  and  procedure  /^  to  decide  them  according  to  the  maxims 
and  principles  of  equity  jurisprudence/^  and  to  execute  the  decrees 


and  equitable  demands  have  a  common 
remedy   and   redress. 

75.  The  maxims  and  doctrines  of 
equity,  as  declared  and  established  by 
the  High  Court  of  Chancery,  are  not 
abolished  in  these  states,  but  are  pre- 
served and  applied  in  all  appropriate 
eases. 

76.  Uniformity  cannot  be  said  to 
prevail  in  all  these  "code  states"  in 
the  extent  or  method  of  equitable  ad- 
ministration. Separate  statutes  in  each 
state  give  local  color  and  scope  to 
the  principles  of  equity.  But  it  is 
generally,  and  perhaps  universally,  true 
that  whenever  and  wherever  there  is 
conflict  or  disagreement  between  law 
and  equity  the  maxims  and  doctrines 
of  equity  are  given  preference  in  civil 
cases  in  all  the  courts  of  these  states. 
For  full  statement  of  same  see  1  Pom. 
Eq.  Jur.,  §§284,  288. 

77.  Jurisdiction  is  the  term  em- 
ployed in  legal  parlance  to  describe  and 
characterize  the  power  of  the  sover- 
eign, even  over  the  objection  or  protest 
of  parties,  to  exercise  the  judicial 
functions  of  government  in  deciding 
juridicial  controversies  according  to 
fixed  standards  of  right  and  wrong. 
Bouv.  L.  Diet.,  title  "Jurisdiction;" 
Black's  L.  Diet.,   ibid. 

Unless  the  court  has  this  power  its 
decision,  right  or  wrong,  is  an  absolute 
nullity.  If  per  contra,  the  authority  of 
determination  is  conferred  on  it,  then 
its  .iudgment,  whether  rational  or  in- 
considerate, intelligent  or  stupid,  with 
or  without  precedent,  right  or  wrong, 
is  conclusive  upon  the  parties,  unless 
and  until  reversed  or  annulled.  1  Pom. 
Eq.   Jur.     §129. 

78.  Equity  jurisdiction  implies  de- 
parture from  the  standards  and  meth- 
ods of  the  common  law  from  the  .jury 
trial  and  oral  proof,  which  in  England 
had  prevailed  from  time  immemorial, 
and  a  hearing  of  the  contention  be- 
twetn    the    parties    according     to     the 


rules  of  procedure  prevailing  in  the 
English  High  Court  of  Chancery.  1 
Pom.  Eq  Jur.,  §129;  1  Beach  Mod.  Eq. 
Pr.,   §11. 

79.  These  maxims,  variously  stated 
at  from  twelve  to  sixteen  in  number, 
are  those  formulated  and  applied  by 
the  English  Court  of  Chancery.  Chan- 
cellor Gibson  (Suits  in  Chancery,  §41) 
designates  the  following  maxims  of 
adjudication  as  "The  Twelve  Tables 
of  Equity":  1.  Equity  acts  in  per- 
sonam. 2.  Equity  will  not  suffer  a 
wrong  to  be  without  a  remedy. 
3.  Equity  imputes  an  intention  to  ful- 
fill an  obligation.  4.  Equity  acts  spe- 
cifically, not  by  way  of  compensation. 
5.  Equity  regards  as  done,  what  ought 
to  have  been  done.  6.  He  who  seeks 
equity  must  do  equity.  7.  Equity  treats 
the  beneficiary  as  the  real  owner. 
8.  Equity  acts  for  those  disabled  to 
act  for  themselves.  9.  Equity  delights 
to  do  full  justice — not  by  halves. 
10.  Equity  regards  the  intent  rather 
than  the  form.  11.  Equity  delights  in 
equality.  12.  Equity  requires  diligence, 
clean  hands  and  good  faith. 

The  following  principles  are  some- 
times called  maxims:  13.  Where  equi- 
ties are  equal,  the  first  in  time  must 
prevail.  14.  Where  there  is  equal 
equity,  the  law  prevails.  15.  Equity 
aids  the  vigilant,  not  the  sleepy. 
16.  No  one  shall  have  advantage  of  his 
own    wrong. 

Other  principles  of  equity  are  tersely 
expressed  as  follows:  1.  Equity  will 
undo  what  fraud  has  done.  2.  So  use 
your  own  as  not  to  harm  another. 
3.  No  person  bound  to  act  for  another 
can  act  for  himself.  4.  No  one  should 
be  judged  without  a  hearing.  5.  Of 
two  innocent  persons,  he  must  suffer 
the  loss   whose   fault   occasioned  it. 

For  illustration  see  the  following 
cases:  U.  S. — Great  Western  Mfg.  Co. 
r.  Adams,  176  Fed.  325,  99  C.  C.  A. 
615;  Warren  Bros.  Co.  r.  City  of  Mont- 
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through  tlie  processes  and  instrumentalities  of  chancery.^" 
B.  ]\I.vxiMS.  —  Of  the  familiar  niaxims^^  of  equity  there  are  a  half 
dozen  which  condition  or  control  jurisdiction:  (1)  Equity  suffers  no 
wrong  to  be  without  a  remedy."  (2)  He  who  sects  equity  must  do 
equity.*^    (3)  Whoever  seeks  to  come  into  equity  must  come  with  clean 


vvn^ 


gomerv,  172  Fed.  414;  "Wehnor  v.  Bauer, 
160  Fed.  240.  Colo. — Van  Buren  v. 
rosteraro,  45  Colo.  5SS,  102  Pac.  1067. 
Idaho.— Gibbs  v.  Morgan,  9  Idaho  100, 
72  Pac.  733.  HI. — Miller  v.  Eowan,  251 
III.  344,  96  N.  E.  2S5;  Miller  v.  Barto, 
247  111.  104,  93  N.  E.  140;  Galford  v. 
Eastman,  242  111.  41,  89  N.  E.  783; 
People  r.  Kizer,  151  111.  App.  6.  Mich. 
Attorney-General  v.  Thompson,  167 
Mich.  507,  133  N.  W.  532;  McCurdy 
V.  Shiawassee  County,  154  Mich.  550, 
lis  N.  W.  625;  Eccard  v.  Brush,  48 
Mich.  3,  11  K  W.  756.  Mc— Joyce  v. 
Growney,  154  Mo.  253,  55  S.  W.  466; 
McCourtney  v.  Sloan,  15  Mo.  95.  N.  J. 
Krueger  v.  Armitage,  58  N.  J.  Eq.  357, 
44  Atl.  167.  Pa. — Hutchinson  v.  Den- 
nis, 217  Pa.  290,  66  Atl.  524;  Sherman 
V.  Delaware  &  A.  Tel.  &  T.  Co.,  36  Pa. 
Super.  487.  Tenn. — Kelley  v.  Conner, 
122  Tenn.  339,  123  S.  W.  622.  Va.— Bow- 
yer  t:  Creigh,  3  Band.  25.  Wis.— Har- 
rigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909. 

80.  The  processes  of  chancery  are 
manifold  and  multiform,  in  which  may 
be  included  attachment,  injunction,  ex- 
ecution, order  of  sale,  distringas,  _  se- 
questration, possession  and  restitution. 
Besides  these  the  most  varied  and  ef- 
ficient instrumentality  of  chancery  for 
executing  its  orders  and  decrees  is  the 
receivership. 

81.  Supra,    note    79. 

Mr.  Justice  Swajme  of  the  United 
States  Supreme  Court  says  of  these 
maxims:  "These  rules  of  equity  are 
as  fixed  as  the  rules  of  law,  and  this 
court  can  no  more  depart  from  the 
former  than  from  the  latter,"  Wright 
V.  Ellison,  1  Wall.  16,  17  L.  ed.  555. 

82.  This  was  the  origin  of  equity 
jurisdiction.  The  common  law,  as  here- 
tofore explained  (supra,  notes  32,  41, 
44),  was  unable  in  many  cases  of  pat- 
ent injustice  to  afford  a  remedy.  Hence 
equity  gave  relief,  and,  when  chal- 
lenged, vindicated  its  jurisdiction  with 
this  wholesome  maxim. 

A  court  of  equity  may  under  this 
maxim  devise  new  remedies  and  issue 
unprecedented  orders,  whenever  neces- 
sary  to    enforce   statutory   rights,   pro- 
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vided  no  illegal  burdens  are  thereby 
imposed.  Toledo,  etc.  R.  Co.  V.  Penn- 
svlvania  Co.,  54  Fed.  746,  19  L.  E.  A. 
395. 

Not  so,  however,  where  the  statute 
giving  the  right  also  prescribes  the 
remedy,  which  proves  inadequate.  The 
statute  controls  and  limits  the  remedy. 
Janney  v.  Buell,  55  Ala.  408. 

But  where  the  statute  furnishes  no 
remedy,  then  equity  will  if  necessary 
contrive  a  new  remedy.  Albany  Co. 
Supervisors  v.  Durant,  9  Paige  (N.  Y.) 
182. 

Damage  is  inferred  from  violation 
or  deprivation  of  an  equitable  as  well 
as  a  legal  right.  Barnes  v.  Sabron, 
10  Nev.  217. 

83.  A  borrower  who  seeks  relief 
from  usury  must  pay  lawful  interest. 
A  husband  seeking  to  recover  his 
wife 's  property  must  make  a  suitable 
settlement  upon  her.  A  beneficiary 
seeking  the  title  purchased  for  him  by 
his  trustee  must  repay  the  trustee  all 
monies  advanced  for  him.  1  Story  Eq. 
Jur.,   §64   e. 

This  maxim  controls  the  sovereign 
power,  when  it  asks  equity  to  inter- 
vene. United  States  v.  White,  17  Fed, 
561.  It  was  held  to  deny  jurisdiction- 
in  the  following  cases:  U.  S. — David 
V.  Levy,  119  Fed.  799.  Conn.— Card  v. 
Quinnebaug  Bank,  23  Oonn.  353.  D.  0. 
Creswell  v.  Lanahan,  2  McArthur  484. 
Idaho. — Stowell  v.  Tucker,  7  Idaho  312, 
62  Pac.  1033.  111. — Byars  v.  Spencer, 
101  111.  429;  Winslow  V.  Noble,  101 
111.  194.  Ind. — Jones  v.  Ewing,  107  Ind. 
313,  6  N.  E.  819.  Kan. — Elder  v.  First 
Nat.  Bank,  12  Kan.  238.  Ky.— Bunnell 
V.  Bunnell,  111  Ky.  566,  64  S.  W.  420, 
65  S.  W.  607;  Kentucky  Wagon  Co.  v. 
Ohio  &  M.  R.  Co.,  98  Ky.  152,  32  S. 
W.  595,  36  L.  E.  A.  850;  Park's  Heirs 
V.  White's  Admr.,  4  Dana  552.  Me. 
Mansfield  v.  Sherman,  81  Me.  365,  17 
Atl.  300.  Mich. — Miller  v.  Cornwell, 
71  Mich.  270,  38  N.  W.  912;  Toms  v. 
Boyes,  59  Mich.  386,  26  N.  W.  646; 
Goodenow  v.  Curtis,  33  Mich.  505.  Mo. 
Woodard  v.  Mastin,  106  Mo.  324,  17  S. 
W.  308;  Cravens  v.  Moore,  61  Mo.  178. 
Neb. — Tindall  v.  Peterson,  71  Neb.  160. 
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hands.^*     (4)  Equity  delights  to  do  complete  justice,  not  by  halves.^^ 
(5)   When  equity  has  jurisdiction  for  one  purpose,  it  will  take  juris- 
diction for  all  purposes.^"     (6)  Equity  acts  in  personam.^^ 
C.    Foundation.  —  The  ground  of  all  equity  jurisdiction    is    that 


98  K  "W.  6SS,  99  N.  "W.  659;  German 
Nat.  Bank  v.  First  Nat.  Bank,  59  Neb. 
7,  80  N.  W.  48.  N.  J.— Reeves  v. 
Cooper,  12  N.  J.  Eq.  223.  Va.— Kerr 
f.  Kerr,  84  Va.  154,  5  S.  E.  89.  Wis. 
Frederick  f.  Douglass  County,  96  Wis, 
411,  71  N.  W.  798. 

84.  A  lender  seeking  foreclosure  of 
his  usurious  mortgage,  is  under  this 
maxim  repelled  from  court  withoui 
remedy.  1  Fonbl.  Eq.,  ch.  1,  §3,  note 
(h) ;  Mason  v.  Gardiner,  4  Bro.  Ch.  C. 
436,   29   Eng.   Reprint  976. 

Numerous  phases  of  the  application 
of  this  "clean  hands"  maxim  under 
various  conditions  and  circumstances 
are  found  in  the  following  cases,  all 
showing  that  equity  requires  of  its 
postulants,  not  all  around  perfection 
or  cleanliness,  but  freedom  from 
wrong-doing  in  the  particular  matter 
in  which  is  invoked  the  interposition 
of  chancery.  U.  S. — death  v.  Sims, 
5  How.  192,  12  L.  ed.  Ill;  Edward 
Thompson  Co.  V.  American  Law  Book 
Co.,  122  Fed.  922,  59  C.  C.  A.  148; 
Michigan  Pipe  Co.  f),  Fremont,  etc. 
Reservoir  Co.,  Ill  Fed.  284,  49  C.  C. 
A.  324;  Harlen  v.  McKee,  73  Fed.  556; 
Richardson  v.  Walton,  49  Fed.  888. 
Ala. — Ash-Carson  Co.  v.  Bonifay,  147 
Ala.  376,  41  So.  816;  Dean  v.  Elyton 
Land  Co.,  113  Ala.  276,  21  So.  213; 
Dial  V.  Hair,  18  Ala.  798.  Conn.— 
Brown  V.  Brown,  66  Conn.  493,  34  Atl. 
490.  Ga. — Bagwell  v.  Johnson,  116  Ga. 
464.  42  S.  E.  732;  Sandeford  v.  Lewis, 
68  Ga.  482;  Whittington  v.  Summerall, 
20  Ga.  345.  HI.— Williams  v.  Button, 
184  HI.  608,  56  N.  E.  868;  Commercial 
Nat.  Bank  v.  Burch,  141  HI.  519,  31 
N.  E.  420;  Blackburn  V.  Bell,  91  HI. 
434  Ind.— Pittsburg,  etc.  R.  Co.  r. 
Crothersville,  159  Ind.  330,  64  Atl.  914. 
Me.— Sargent  v.  Salmond,  27  Me.  539. 
M(L— Lilly  V.  Barnard,  8  Gill  &  J. 
170.  Mass. — Snow  v.  Blount,  182  Mass. 
489,  65  N.  E.  845.  Mich.— Dakin  t. 
Rumsey,  104  Mich.  636,  62  N.  W.  990; 
Pearce  r.  Ware,  94  Mich.  321,  53  N.  W. 
1106;  Common  Council  Cedar  Springs 
V.  Schlick,  81  Mich.  405,  45  N.  W.  994, 
8  L.  R.  A.  851.  N.  J.— Winans  v. 
Graves,  43  N.  J.  Eq.  263,  11  Atl.  25; 
Wilson    V.    Bird,    28    N.    J.     Eq.     352; 


Thome  v.  Mosher,  20  N.  J.  Eq.  257. 
N.  Y. — Harrington  v.  Bigelow,  11 
Paige  349.  Pa. — Appeal  of  Bleakley, 
66  Pa.  187;  Arrison  v.  Harmstead,  2 
Pa.  191.  S.  C— Booker  v.  Smith,  38 
S.  C.  228,  16  S.  E.  774.  Tenn.— Swan 
V.  Castleman,  4  Baxt.  257;  Cunningham 
V.  Shields,  4  Hayw.  44.  Va.— Wilson 
V.  Wall,  99  Va.  353,  38  S.  E.  181; 
Almond  v.  Wilson,  75  Va.  613.  W.  Va. 
Poling  V.  Williams,  55  W.  Va.  69,  46 
S  E.  704;  Craig  v.  Craig,  54  W.  Va. 
183,  46  S.  E.  371;  Stout  v.  Philippi 
Mfg.  &  Merc.  Co.,  41  W.  Va.  339,  23 
S.  E.  571.  Wis.— Baleh  v.  Beach,  119 
Wis.   77,  95  N.  W.  132. 

85.  Therefore  equity  requires  that 
all  persons  interested  in  the  subject- 
matter  of  a  suit  shall  be  made  parties 
to  it,  so  that  the  court  may  make  a 
complete  decree  as  to  the  entire  prop- 
erty and  save  the  rights  of  all  persons 
interested  therein,  thus  preventing  fu- 
ture litigation  and  a  multiplicity  of 
suits  and  making  certain  that  no  in- 
.iustiee  is  done  in  the  premises.  Story 
Eq.  PI.,  §72;  Parker  v.  Winnipiseogee 
Lake  Co.,  2  Black  (U.  S.)  545,  17  L. 
ed.  333. 

86.  The  court  having  acquired  cog- 
nizance of  a  suit  for  the  purpose  of 
discovery  will  entertain  it  for  the  pur- 
pose of  relief  in  most  cases  of  fraud, 
account,  accident  and  mistake.  1  Story 
Eq.  Jur.  64,  k. 

So  also  when  the  chancery  court  ob- 
tains jurisdiction  by  injunction  to  stay 
waste,  nuisance  or  trespass,  it  will 
complete  the  relief  by  decreeing  dam- 
ages for  injuries  suffered  therefrom. 
1  Pom.  Bq.  Jur.,  §§224,  228;  Almony 
r.  Hicks,  3  Head  (Tenn.)  39;  Pearl 
r.  Nashville,  10  Yerg.   (Tenn.)   179. 

87.  Under  this  maxim  equity  com- 
pels respect  for  its  decrees  and  obed- 
ience to  its  mandates  in  regard  to  prop- 
erty beyond  the  territorial  jurisdiction 
of  the  court:  Thus,  the  High  Court  of 
Chancery  at  the  suit  of  William  Penn 
compelled  Lord  Baltimore  to  specific- 
ally perform  a  contract  respecting  the 
boundaries  between 'the  colonies  of 
Pennsylvania  and  Maryland  (Penn  V. 
Baltimore,  1  Ves.  Sen.  444,  27  Eng. 
Reprint    1132,    2    Lead.    Cas.    Eq.    767), 
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plaintiff  has  no  remedy  at  law^^  for  the  wrong  of  which  he  complains; 
or,  that  his  remedy  at  law  is  not  plain,  adequate  and  complete,  so  as 
to  give  him  a  full  measure  of  justice.®"  In  either  ease  he  may  sue  in 
chancery. 

The  inability  of  the  common  law  courts  to  give  justice  to  complain- 
ants, which  drove  them  to  chancery,  and  developed  equity  jurisdiction, 
arose  from  two  causes:  (1)  The  law  courts  did  not  recognize  their 
rights;®*^  or  (2)  They  had  no  remedy,  which  could  give  full  justice."^ 


and  protected  the  rights  of  the  Nabob 
of  Arcot  in  Hindustan  against  the 
tjransgressions  of  the  powerful  East 
India  Company  (Nabob  of  Arcot  v. 
East  India  Co.,  3  Bro.  Ch.  292,  29  Eng. 
Reprint  544). 

88.  Obscure  as  may  be  the  origin 
of  equity  jurisprudence,  and  indeed 
of  the  High  Court  of  Chancery  itself, 
which  has  caused  so  much  speculation 
and  diversity  of  opinion  among  such 
learned  authors  as  Blackstone,  1  Comm. 
61,  62,  3  Comm.  429-31;  Foublanque 
Eq.,  bk.  1,  §3;  Francis  Max.,  pp.  3-6; 
Mitford  PI.  in  Eq.,  pp.  1-4;  3  Reeves 
Hist,  of  English  Law,  pp.  188-191; 
Jeremy  Eq.  Jur.,  pp.  1  to  21,  and  1 
Story  Eq.  Jur.,  ch.  II,  §§38-53,  there 
can  be  little  doubt  that  the  solid  foun- 
dation of  the  equity  jurisdiction  as- 
sumed, developed,  established  and  ex- 
ercised by  the  court  of  chancery  was 
the  inability  of  the  courts  of  law  to 
afford  remedy  or  do  justice  to  parties 
complaining  of  substantial  wrong.  Gib- 
son Suits  in  Chancery,  §5;  1  Pom.  Eq. 
Jur.,    §§49-56. 

89.  Next  to  the  complaint  of  no 
remedy  at  law,  and  almost  as  grievous, 
was  the  fact  that  the  remedy  offered 
was  so  hampered  by  the  fictions,  form- 
alities and  arbitrary  technicalities  of 
the  common  law  that  plaintiffs  were 
often  given  instead  of  bread  a  stone, 
and  for  a  fish  a  serpent.     Ibid. 

Want  of  adequate  remedy  at  law 
gives  equity  jurisdiction.  Ark. — Crane 
V.  Randolph,  30  Ark.  579;  Witter  V. 
Arnett,  8  Ark.  57;  Cummins  v.  Bentley, 
5  Ark.  9.  Cal. — Ketchum  V.  Crippen, 
37  Cal.  223;  Lewis  v.  Tobias,  10  Cal. 
574.  Conn. — Swift  v.  Larrabee,  31 
Conn.  225;  Hartford  V.  Chipman,  21 
Conn.  488;  New  London  Bank  v.  Lee, 
11  Conn.  112.  Ga. — Williams  v.  Haynes, 
78  Ga.  133;  Scott  v.  Scott,  33  Ga.  102; 
Shockley  v.  Davis,  17  Ga.  177;  Thomp- 
son V.  Manly,  16  Ga.  440.  Ind. — Snow- 
den  V  Wilas,  19  Ind.  10.  Mich.— Ec- 
card   V.   Brush,   48    Mich.    3,   11    N.   W. 

Vol.  vm 


756;  Olson  V.  Morrison,  29  Mich.  395. 
Miss. — Irwin  v.  Lewis,  50  Miss.  363. 
Mo.— McDaniel  v.  Lee,  37  Mo.  204.  Pa. 
Appeal  of  Brush  Electric  Co.,  114  Pa. 
574,  7  Atl.  794.  Tenn. — Kerr  v.  Kerr, 
3  Lea  224;  Pearl  v.  Nashville,  10  Yerg. 
179.  Va. — Bowyer  v.  Creigh,  3  Rand. 
25.  Wis.— Miller  v.  Drane,  100  Wis. 
1,  75  N.  W.  413. 

90.  Equitable  Eights. — The  mort- 
gage affords  a  conspicuous  example  of 
this  cause.  Strictly  construed  and  ap- 
plied, the  conveyance  clause  of  the 
mortgage  became  absolute  upon  the 
failure  of  the  mortgagor  to  pay  his 
debt  in  full  at  maturity;  and  at  law 
the  mortgagee  had  the  right  to  enter 
and  dispossess  him.  E<iuity  refused 
this  strict  construction,  but  treated 
the  forfeiture  clause  of  the  mortgage 
as  obtained  by  duress,  and  gave  the 
mortgagor  a  reasonable  time  after  ma- 
turity to  pay  his  debt,  thus  creating 
the  equity  of  redemption,  and  vindicat- 
ing the  essential  justice  of  the  system. 
Snell  Prin.  of  Eq.  288,  289. 

Again,  equity  took  cognizance,  as 
the  law  did  not,  of  the  rights  of  a 
beneficial  owner  of  real  estate.  The 
courts  of  law  refused  to  hear  his  com- 
plaint against  the  legal  title-holder  be- 
cause of  rentals  withheld,  profits  con- 
verted and  fruits  denied,  and  refused 
him  all  redress  because  it  could  not 
discern  any  legal  title.  Equity  took 
cognizance  of  the  rights  of  lunatics, 
idiots  and  infants,  of  married  women, 
legatees  and  betrayed  investors,  and 
compelled  the  holder  of  the  legal  title 
to  account  to  them.  Bisph.  Prin.  of 
Eq.,    §§79-91. 

So  also  trustees  were  compelled  in 
equity  to  account  to  their  cestuis  qui 
truxtent,  a  class  of  persons  whom  the 
courts  of  law  stubbornly  and  blindly 
refused  to  see.  Snell  Prin.  of  Eq., 
§§45-50. 

91.  Equitable  Remedies. — Not  blind- 
ness but  impotence  was  here  the  cause 
of  justice  denied.     The  law  could  see 
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D.  System  of  Classification.  —  1.  Right  and  Remedy.  —  From 
these  two  sources  arose  the  right  and  remedy  classification''-  of  equity 
jurisdiction.  Its  teachers  insist  that  equity  consists  of  two  grand 
divisions:  (1)  The  primary  rights  and  duties,  estates  and  interests^^ 
which  it  creates  to  supply  the  defects  of  legal  rights  and  duties,  estates 
and  interests,  the  only  kind  recognized  at  law;^*  (2)  the  remedial 
rights  and  duties  enforced  by  the  various  remedies,^^  which  it  con- 
fers to  supply  the  poverty  of  remedies  afforded  by  the  common  law."® 

2.  Inherent  and  Statutory.  —  Another  division  of  equity  jurisdic- 
tion, used  by  some  writers,''^  is  the  inherent  and  the  statutory.  The 
inherent  jurisdiction  of  equity  is  that  appertaining  to  the  High  Court 
of  Chancery  at  the  date  of  our  separation  from  England  in  1776, 
which  the  United  States  inherited  as  an  essential  part  of  the  common 
law.®^    The  statutory  jurisdiction  of  equity  is  that  expressly  conferred 


the  waste  or  trespass  on  plaintiff's 
land,  but  could  not  prevent  it.  Bisph. 
Prin.   Eq.,    §400. 

It  could  see  that  a  written  instru- 
ment did  not  express  the  real  agree- 
ment of  the  parties,  but  was  powerless 
to  cancel  or  reform  it.  Id.,  §468-74. 
It  could  see  that  the  purchaser,  al- 
though he  had  paid  for  his  house,  could 
get  neither  the  property  nor  a  deed 
therefor.  It  could  see  the  impending 
attack  of  adverse  claimants  from  above 
and  below  upon  a  mere  custodian  of 
personalty  and  yet  could  not  provide 
for  him  an  escape  from  vexatious  liti- 
gation by  interpleader.     Id.,   §419. 

Sometimes  there  wag  a  remedy  or 
show  of  one,  but  no  substantial  justice, 
e.  g.:  A  having  paid  $400  on  the  note 
executed  jointly  with  B,  C  and  D  could 
have  judgment  at  law  only  for  $100 
against  each,  although  B  and  C  were 
bankrupts.  While  equity  would  com- 
pel his  solvent  fellow  D  to  pay  him 
$200  and  thus  share  the  loss  equally. 
Id.,  §329. 

Equitable  relief  as  well  as  equitable 
title  is  essential  to  jurisdiction  in 
equity.  Fussell  v.  Gregg,  113  U.  S.  550, 
5  Sup.  Ct.  631,  28  L.  ed.  993.  In  fed- 
eral courts  the  test  is  adequacy  of 
remedy  by  federal,  not  by  state,  laws. 
McConihay  v.  Wright,  121  U.  S.  201, 
7  Sup.  Ct.  940,  30  L.  ed.  932. 

92.  1  Pom.  Eq.  Jur.,   §126. 

93.  Professor  Pomeroy  insists  that 
"no  method  can  be  accurate  nor  really 
practical  which,  in  the  first  place,  does 
not  recognize  the  fact  that  equity  con- 
sists of  two  grand  divisions,  the  pri- 
mary   rights    and    duties,    estates    and 


interests,  which  it  creates;  and  the 
remedial  rights  and  duties  enforced  by 
the  various  remedies  which  it  confers; 
and  which,  in  the  second  place,  does 
not  present  the  principles,  doctrines 
and  rules  concerning  these  primary 
rights,  estates  and  interests  separate 
and  distinct  from  those  which  relate 
to  the  remedial  rights  and  remedies." 

94.  Next  preceding  note  90. 

95.  Next    preceding    note   91. 

96.  The  right  and  remedy  classifica- 
tion, however  logical,  commendable 
and  useful  for  the  future,  is  not  as  com- 
prehensive nor  generally  used  as  the 
exclusive,  concurrent  and  auxiliary 
classification  recognized  by  Story, 
Adams,  Bispham  and  Snell,  and  other 
authors.  And  since  equity  jurisdiction 
is  an  evolution,  rather  than  the  product 
of  a  statute  or  a  code  of  rules,  the  his- 
torical terminology  and  classification 
cannot  be  ignored. 

97.  Chancellor  Gibson  in  Suits  in 
Chancery,  §22. 

98.  "The  inherent  powers,  privil- 
eges and  jurisdiction  of  our  chancery 
courts  within  their  respective  local  and 
personal  jurisdictions  are  identical  in 
kind  and  commensurate  in  extent  with 
the  equity  powers,  privileges  and  jur- 
isdiction of  the  High  Court  of  Chan- 
cery in  England  at  the  time  of  the 
American   Revolution."     Id.   23. 

Prof.  Pomeroy  thus  expresses  a  dif- 
ferent view:  "As  a  matter  of  fact, 
however,  this  unlimited  jurisdiction  is 
not/  now  possessed  by  any  American 
tribunal,  state  or  national."  1  Pom. 
Eq.  ,Tur..  §2S2.  None  of  them  has 
"that   special  authority  or  jurisdiction 
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by  statute  upon  the  court  administering  equity,  whether  it  be  the 
whole  or  a  part  of  the  inherent  jurisdiction,"''  or  jurisdiction  of  mat- 
ters of  law  conferred  in  addition  to  the  inherent  jurisdiction.^ 

3.  Exclusive,  Concurrent  and  Auxiliary.  —  a.  General  Statement. 
The  system  in  conunon  use  is  that  dividing  the  equity  jurisdiction  into 
two  main  classes:  (1)  The  exclusive  jurisdiction;  (2)  the  concurrent 
jurisdiction;  to  which  is  usually  added,  (3)  the  auxiliary  jurisdiction.^ 

b.  General  Scope.  —  (I.)  Excliisive  Jurisdiction.  —  The  exclusive  juris- 
diction embraces  all  those  cases  either  of  right  or  remedy,  which  cannot 
be  brought  in  a  court  of  law,  or  on  the  law  side^  of  a  court  of  double 
jurisdiction,  but  can  be  heard  and  decided  only  in  a  chancery  court 
or  on  the  equity  side*  of  a  court  of  double  jurisdiction.  To  this  class 
belong  suits  for  the  foreclosure  of  mortgages,^  and  for  specific  per- 


delegated  to  the  chancellor  individ- 
ually, as  a  representative  of  the  crown 
as  parens  patria."     Id.,   §2S4. 

99.  For  example:  In  New  York  the 
constitution  provides  (art.  VI,  §6)  that 
"the  supreme  court  shall  have  general 
jurisdiction  in  law  and  equity";  and 
by  art.  XIV,  §§5,  6,  all  the  powers 
of  the  former  court  of  chancery  are 
devolved  upon  the  supreme  court. 
These  powers  were  thus  formulated  by 
statute.  "The  powers  and  jurisdic- 
tion of  the  court  of  chancery  are  co- 
extensive with  the  powers  and  juris- 
diction of  the  court  of  chancery  in 
England,  with  the  exceptions,  addi- 
tions and  limitations  created  and  im- 
posed by  the  constitution  and  laws  of 
this  state."  Rev.  St.,  1830,  vol.  3,  pt. 
Ill,  ch.  1,  tit.  2,  art.  2,  §42.  Identical 
language  is  found  in  the  laws  of  Mich- 
igan. Comp.  Laws,  1871,  §21,  and  of 
Vermont  Rev.  Laws,  1880,  §695. 
_  1.  In  Tennessee,  e.  g.,  the  jurisdic- 
tion of  the  chancery  courts  has  been 
so  enlarged  as  to  "include  all  civil 
causes  of  action,  triable  in  the  circuit 
courts,  except  for  injuries  to  person, 
property,  or  character,  involving  un- 
liquidated damages."  Acts,  1877,  ch. 
97,  Shannon's  Code,   §6109. 

And  In  Mississippi  chancery  courts 
are  given  jurisdiction  not  only  of  all 
matters  in  equity,  but  also  "in  divorce 
and  alimonyj  in  matters  testamen- 
tary and  of  administration;  in  minors 
business  and  allotment  of  dower;  and 
in  cases  of  idiocy,  lunr.cy,  and  persons 
non  compos  mentis,  as  well  as  of  such 
other  matters  and  cp"=es  as  may  be 
provided  for  by  law. ' '  Rev.  Code, 
1880,  §1829. 

2.     The    statement    of    the    text    sug- 
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gests  the  illogical  feature  in  this  com- 
mon classification.  All  cases  are  neces- 
sarily comprehended  in  the  two  classes, 
exclusive  and  concurrent.  Hence  all 
cases  of  the  auxiliary  class  are  either 
of  the  exclusive  or  concurrent  class; 
but  other  features  more  prominent  than 
this  give  the  classification,  as  e.  g.,  tall 
men,  short  men,  and  Cyranos  or  big- 
nosed  men,  whether  short  or  tall. 

3.  In  a  general  way  this  means  cases 
in  which  some  other  remedy  or  redress 
is  sought  than  the  mere  recovery  of 
specific  real  or  personal  property  or  a 
sum  of  money  as  debt  or  damages; 
within  which  list  is  embraced  the  entire 
scope  of  remedies  or  redress  afforded 
to  plaintiffs  at  the  common  law.  If 
the  relief  sought  is  in  its  nature  or 
effect  not  one  of  these,  but  something 
different,  then  the  common  law  could 
not  give  it.  Any  appeal  to  it  was 
vain.  1  Spence's  Eq.  Jur.,  pp.  237,  254; 
1  Pom.  Eq.  Jur.,  §§21-29. 

4.  Under  the  conditions  stated  in 
the  preceding  note  the  appeal  is  log- 
ically and  necessarily  to  the  system  of 
jurisprudence  devised,  developed  and 
maintained  to  give  relief  to  the  suf- 
ferer from  wrong  done,  and  to  prevent 
it  when  threatened.  This  could  be  done 
by  equity  alone,  when  the  law  was  im- 
potent. And  thus  the  court  of  chan- 
cery on  its  extraordinary  side  had  ex- 
clusive jurisdiction.  1  Story  Eq.  Jur., 
§§59-64. 

5.  No  better  example  can  be  pre- 
sented than  this  of  the  plenary  exer- 
cise of  the  exclusive  jurisdiction,  for 
both  the  right  and  the  remedy  are 
equitable.  Strictly  the  mortgage  is  a 
conditional  conveyance  to  secure  a 
debt.    If  this  was  paid  at  maturity  the 
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formance,*^  and  to  set  up  or  execute  a  trust^  and  the  like. 
(II.)  Concurrent  Jurisdiction.  —  The  concurrent  jurisdiction  includes 
all  cases  which  the  plaintiff  may  bring  at  his  election  either  in  a  court 
of  law  or  of  chancery,^  or  on  either  the  law  or  equity  side«  of  a  court 
of  double  jurisdiction.     To  this    class    belong    partition/"    set-off/^ 


conveyance  became  void  and  of  no  ef- 
fect. If  it  was  not  paid,  then  the 
conveyance  became  absolute  by  its 
very  terms;  and  in  law  the  mortgagee 
became  the  owner.  Equity  could  not 
tolerate  this  summary  forfeiture,  even 
though  expressly  permitted  by  contract 
over  the  signature  and  seal  of  the  mort- 
gagor. It,  therefore,  gave  him  the 
right  to  redeem  his  property,  after  the 
forfeiture;  which  right  has  ever  since 
been  called  the  equity  of  redemption. 
This  was  enforced  in  chancery  by  an 
equitable  remedy  in  the  form  of  a  de- 
cree staying  the  hand  of  the  creditor 
for  a  reasonable  time,  within  which 
the  debtor  was  allowed  to  pay  the 
debt  and  retain  his  property;  failing 
in  which  foreclosure  was  decreed 
against  him,  whereby  the  equity  of 
redemption  was  forever  barred.  4  Kent 
Comm.  Lect.  58,  p.  158. 

See  generally  the  titles  "Cliattel 
Mortgages  " ;    "  Mortgages. ' ' 

6.  Specific  performance  affords  illus- 
tration of  the  exclusive  jurisdiction, 
not  because  the  law  does  not  recognize 
the  right  of  the  plaintiff  to  redress  for 
breach  of  his  contract  of  purchase.  It 
does  recognize  the  right  and  denounces 
the  wrong  resulting  from  the  "breach. 
But  for  the  loss  of  his  old  home  there- 
from the  law  gives  the  plaintiff  only 
a  recovery  of  dollars  for  damages. 
Equity  compels  the  vendor  to  specific- 
ally perform  his  contract  and  convey 
the  homestead  to  the  purchaser.  2 
Story  Eq.  Jur.,  §§713,  730. 

>See  generally  the  title  •'Specific 
Performance. ' ' 

7.  Thus  equity  not  only  sees  the 
beneficiary  under  the  legal  title — which 
alone  the  law  recognizes — but  it  will 
in  all  proper  cases  declare  a  \rust  and 
save  a  fund.  It  did  not  confine  itself 
to  deeds  where  the  intention  was  clear- 
ly expressed.  It  would  decree  a  trusv 
from  facts,  such  as  when  title  was 
taken  in  the  name  of  A  where  the  pur- 
chase money  was  paid  by  B.  Hence 
arose  the  class  usually  called  implied 
trusts,  sometimes  resulting  trusts,  the 
trust   resulting  or  being   implied  irom 


the  facts.  Also,  in  cases  of  the  con- 
version of  trust  funds  by  a  fiduciary, 
equity  ^nll  construct  a  trust,  regard- 
less of  the  intention  nf  the  faithless 
trustee  to  defraud  his  cestui  que  trust 
(the  one  for  whose  benefit  the  trust 
existed),  and  will  thereby  defeat  his 
fraudulent  purpose.  And  this  is  called 
a  constructive  trust.  Gibson  Suits  in 
Chancery,   §931. 

See  generally  the  title  "Trusts  and 
Trustees. ' ' 

8.  In  the  cases  of  this  class  the 
common  law  took  cognizance  of  the 
rights  of  the  parties,  and  gave  redress 
for  their  deprivation  or  violation;  but 
the  remedy  granted  was  not  full,  ade- 
quate and  complete.  This  was  because 
of  the  universability  or  rigidity  of  the 
law;  and  justice  demanded  a  fuller 
measure  of  relief. 

This  equity  offered  by  its  generous 
maxims,  benevolent  principles  and 
flexible  procedure,  and  thus  afforded 
to  the  plaintiff  a  full  measure  of  just- 
ice. This  was  called — because  plaintiff 
could  choose  his  forum  and  remedy — 
the  concurrent  jurisdiction.  1  Pom. 
Eq.  Jur.,  §§193-4. 

9.  Practically,  if  not  literally,  the 
same  thing  occurred  in  the  courts  of 
the  federal  pattern.  The  plaintiff 
chose  his  own  tribunal  and  sought  the 
rude,  harsh,  speedy  justice  of  the  com- 
mon-law side,  or  the  fuller  measure  in 
equity. 

10.  The  courts  of  common  law  could 
and  did  partition  lands  among  co-ten- 
ants; assign  dower  to  the  widow^  and 
settle  disputed  boundaries.  But  all 
these  it  effected  in  such  a  crude,  harsh 
and  defective  way  that  equit.y  came 
to  its  relief  and  with  its  flexible  and 
elastic  procedure  would  declare  rights, 
ad,;ust  inequalities  and  settle  relations 
justly,  so  as  to  promote  good  neighbor- 
hood and  peaceable  living.  Jeremy  Eq. 
.Jur.   303-6. 

See  generally  the  title  "Partition." 

11.  The  set-off  granted  by  the  law 
in  the  eighteenth  century  was  confined 
to  cases  in  which  there  was  connection 
between    the    material    debts.      But    in 
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suretyship,'-  and  many  cases  of  fraud,'"'  and  the  like,  as  will  herein- 
after appear. 

(in.)  Auxiliary  Jurisdiction.  —  This  seems  to  overlap  both  the  other 
fields.  While  its  cases  belong  exclusively  to  chancery,  they  are  brought 
only  to  aid  actions  at  law,'*  either  pending  or  contemplated.  The  bill 
of  discovery,'^  and  the  bills  to  obtain  testimony  de  bene  esse^^  and 
iji  pcrpctuam  viemoriam"  illustrate  the  ancillary  relief  afforded  by 
cases  in  this  field.  They  are  now  rarely  used,  being  superseded  by 
depositions  taken  pursuant  to  modern  statutes.'® 

E.  Subjects  of  the  Exclusive  Jurisdiction,  —  1.  Trusts.  —  a. 
Ignored  hy  the  Common  Law.  —  Equity  has  sole  jurisdiction  of  trust 
estates  and  interests"^  because  the  common  law  courts  do  not  recognize 


equity  the  rule  acted  upon  was  that 
"cross  demands  should  compensate 
each  other"  by  deducting  the  less  sum 
from  the  greater,  and  that  the  differ- 
ence is  the  only  sum  that  can  be  justly 
due.     Snell's  Equity  510. 

See  generally  the  title  "Set-off  and 
Counterclaim. ' ' 

12.  The  remedies  granted  at  law 
and  in  equity  under  the  concurrent 
jurisdiction  afford  a  striking  example 
of  the  different  measures  of  justice 
effected  by  each;  e.  g.,  A  to  reimburse 
him  for  the  $400  paid  by  him  in  satis- 
faction of  their  joint  suretyship  of  Y, 
their  bankrupt  principal,  could  obtain 
judgment  of  contribution  at  law 
against  his  co-sureties,  B,  C  and  D,  for 
only  $100  each,  even  though  C  and  D 
were  insolvent  and  execution-proof. 
But  equity,  considering  this,  would  de- 
cree recovery  against  B,  the  solvent 
co-surety,  for  $200,  and  thus  impose 
an  equal  burden  upon  the  two  able  to 
bear  it,  and  illustrate  the  maxim, 
equality  is  equity.     Bispham  Eq.,  §329. 

See  generally  the  title  "Principal 
and  Surety." 

13.  Fraud  is  infinite,  and  no  invar- 
iable rules  can  be  established  in  re- 
gard to  it;  for  they  would  merely 
stimulate  the  ingenuity  of  the  cunning 
and  fraudful  to  elude  and  evade  them. 
Let  it  suffice  to  say  that  equity  assumes 
concurrent  jurisdiction  with  the  law 
in  all  cases  of  fraud  with  this  prac- 
tical difference  that  it  will  act  upon 
weaker  evidence  than  the  law  in  in- 
ferring fraud.     Snell's  Eq.,  443,  444. 

See  generally  the  title  "Fraud  and 
Deceit." 

14.  Hence  the  name  of  this  jurisdic- 
tion— auxiliary  or  ancillary — because 
the  cases  within  it  are  brought  in  chan- 
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eery  solely  to  aid  lawsuits.  Bouv,  L. 
Diet. 

l6.  This  bill  prayed  for  no  relief  in 
chancery,  but  only  a  discovery  from 
the  defendant  of  certain  facts  material 
to  an  existing  or  anticipated  action  at 
law  for  which  plaintiff  had  no  other 
vehicle  of  proof.  1  Pom.  Eq.  Jur., 
§191. 

See  generally  the  title  "Discovery." 

16.  This  was  a  bill  brought  only 
after  the  institution  of  an  action  at 
law  to  obtain  and  preserve  testimony 
in   support    of   the   same.     Idem.,    §213. 

See  generally  the  title  "Deposi- 
tions." 

17.  Unlike  the  last  named  proceed- 
ing, this  extraordinary  bill  could  be 
filed  in  anticipation  of  an  action  and 
before  it  is  brought,  lest  the  proof 
of  witnesses  old  or  infirm  might  be 
lost   by   death.      Idem.,    §211. 

18.  An  illustration  of  this  general 
supersession  by  statute  will  be  found 
in  Rev.  St.  U.  S.,  §§863,  866.  In  the 
former  provision  is  made  for  taking, 
in  any  civil  cause  pending  in  the  cir- 
cuit or  district  court,  the  deposition 
de  bejie  esse  of  any  witness  living  or 
being  over  100  miles  from  the  place 
of  trial,  or  on  a  sea  voyage,  or  ancient 
and  infirm,  or  about  to  depart  the 
country;  and  the  details  of  notice,  of- 
ficer before  whom  and  mode  of  taking, 
transmitting  and  preserving  are  pre- 
scribed. In  the  latter  section  it  is 
provided  that  depositions  may  be  taken 
' '  in  perpetuam  rei  memoriam,  accord- 
ing to  the  usages  of  chancery." 

19.  These  may  briefly  and  practic- 
ally be  said  to  include  all  estates  and 
interests  of  which  the  legal  title  is 
vested  in  one  or  more  persons,  called 
trustees,   who   hold  this  title,   and   are 
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the  equitable  right,  title,  or  interest  in  property,  either  real  or  Per- 
sonal ""  For  example :  A,  wishing  to  provide  for  his  wife  and  children 
X  Y,  and  Z,  makes  deed  of  Blackaere  and  twenty  Knoxville  city 
bonds'  $1000  each,  to  his  brother  B,  for  their  use  and  benefit.  B 
has  the  legal  title,  and  X,  Y,  and  Z,  the  equitable,  title,  estate  or 
interest.  Th^se  beneficiaries,  X,  Y,  and  Z,  unless  aided  by  the  {statute 
of  Uses  21  will  call  in  vain  upon  the  law  court  to  give  them  the  rents, 
interest's  and  profits  of  their  land  and  bonds."  Invariably  its  response 
is :  I  know  you  not ;  this  property  belongs  to  B.  Thus  ends  the  law. 
b.     Recognized  ly  Equity.  — But  equity  does  recognize  the  title  and 


either  expressly  commissioned  or  con- 
scientiously obliged  to  hold  it,  not  for 
themselves,  but  for  the  use  of  others, 
called  cestuis  qui  trustent  or  bene- 
ficiaries, who  are  in  fact  the  owners 
of  the  rents  and  profits  of  the  estate, 
whether  real  or  personal,  and  so  are 
•entitled  to  have  and  enjoy  the  same. 
Black's  L.   Diet.,   title   "Trust." 

For    a    full    treatment    see    the    title 
'♦Trusts  and  Trustees." 

20.  This  rule  of  the  common  law 
to  recognize  only  the  holder  of  the 
legal  title,  harsh  as  it  seems  to  the 
modern  lawyer,  was  to  the  families 
of  the  nobility  and  gentry  who  fought 
for  either  York  or  Lancaster  in  the 
Wars  of  the  Roses  a  veritable  godsend. 
In  that  century  nearly  every  estate 
was  enfeoffed  to  a  non-combatant,  who 
would  always  so  neutrally  deport  him- 
self that  no  cause  for  forfeiture  could 
ever  be  found  against  him;  and  thus 
proceedings  by  York,  when  successful 
to  forfeit  in  the  courts  of  law  the 
estates  of  the  defeated  Lancastrians, 
were  vain;  and  so  likewise  were  the 
proceedings  of  the  fortunate  Lancaster 
against  his  rebellious  subjects  of  York. 
Jeremy  on  Equity,  introd.  XVI,  XVII. 
But  if  the  title-holder  B  should  re- 
fuse to  recognize  the  rights  of  C,  the 
beneficiary,  and  should  use  the  rents 
and  profits  for  himself  or  family,  then 
C  would  call  in  vain  upon  the  law 
courts  for  redress.  The  law  regarded 
B  as  owner,  and  that  was  an  end  of 
the  matter.  C 's  action  would  be  dis- 
missed. The  chancellor,  however,  was 
not  so  blind  and  hampered.  He  recog- 
nized the  right  of  C  to  enjoy  the  rents 
and  profits,  and  under  the  nurture  of 
chancery  the  right  grew  to  the  dignity 
of  an  equitable  estate.  The  court  of 
chancery  would  hear  the  cry  of  C  for 
relief,  and  acting  upon  the  conscience 
of  B,  the  faithless  trustee,  would  com- 


pel him  to  account  to  C  for  his  prop- 
erty thus  withheld.     Bisph.  Eq.,   §20. 

21.  A  statute  enacted  in  the  reign 
of  Henry  VIII,  whereby  a  use  was  exe- 
cuted, i.  e.,  the  legal  title  became 
vested  in  the  beneficiaries,  and  the 
trustees  eliminated — thus  making  the 
title  as  though  the  feoffment  were  in 
fact  made  directly  to  the  cestuis  qui 
trustent.  2  Bouv.  L.  Diet.,  title 
"Trusts." 

22.  The  aid  given  beneficiaries  by 
the  Statute  of  Uses  was  all  powerful. 
It  ignored  the  original  feofees  and 
united  the  entire  title  and  interest  in 
the  beneficiaries,  thereby  giving  them 
a  title  in  fee  simple,  of  which  the 
courts  of  law  took  cognizance,  and 
thus  gave  complete  redress  to  X,  Y 
and  Z  for  any  wrong  suffered  by  them, 
as  owners  of  said  land.     Ibid. 

Whether  the  Statute  of  Uses  is  oper- 
ative is  a  question  held  in  doubt  in 
some  states,  notably  in  Tennessee  for 
a  half  century  and  more.  Jourolmon  v. 
Massengill,  86  Tenn.  81,  5  S.  W.  719; 
Barry  v.  Shelby,  4  Hayw,  (Tenn.)  228; 
Ellis  V.  Fisher,  3  Sneed  (Tenn.)  231; 
Turley  V.  Massengill,  7  Lea  (Tenn.) 
353;  Hooberry  v.  Harding,  10  Lea 
(Tenn.)   392. 

23.  Whenever  the  trust  is  executed 
and  the  fee  simple  vested  in  the  bene- 
ficiaries, no  such  question  arises;  for 
then  the  Statute  of  Uses  transfers  the 
uses  into  possession  and  deprives  the 
feofee  of  all  right  and  power.  The 
remedy  at  law  is  perfect.  IV  Kent 
Comm.   294. 

Not  so  where  the  trustee  has  power 
to  possess  the  land  and  bonds,  and  dis- 
tribute the  rents  and  profits;  for  then 
his  possession  is  legal  and  rightful  and 
only  equity  can  compel  him  to  do  just- 
ice to  the  beneficiaries.  Bisph.  Eq., 
§20. 
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rii^hts  of  these  beneficiaries-*  and  a  court  of  chancery  will  hear  their 
plaint,  and  compel  B,  upon  oath  to  report  their  title  and  rights,  held 
by  him  as  trustee,  and  to  give  them  the  benefits  thereof  to  which  they 
are  entitled  in  good  conscience. ^^  This  it  will  decree  under  a  bill 
filed  by  the  widow  and  children  for  that  purpose  and  by  chancery 
procedure.-®  No  other  than  equity  jurisdiction  can  effect  this."^  Hence 
it  is  called  exclusive. 

e.  Classes  of  Trust s. — (I.)  Express  Trusts. —  The  trust,  expressly 
created  either  by  writing  or  parol,  is  called  an  express  trust,  which 
according  to  its  beneficiaries  may  be  either  public  or  private.  Which- 
ever it  is,  equity  takes  exclusive  jurisdiction-^  and  administers  it  in 
conscience  and  good  faith.-** 

(II.)  Implied  Trusts.  —  The  trust  estate  or  right,  being  a  matter  of 
intention^"*  or  natural  justice  and  equity,^^  does  not  depend  for  its 
existence  upon  deed  or  will,  but  may  exist  in  the  eye  of  equity  without 
the  formal  expression  creating  the  use,  by  reason  of  some  acts  done 
or  omitted  in  dealing  with  property.^-    Trusts  thus  arising  or  created, 


24.  Jeremy  on  Equity,  2. 

25.  Indeed  equity  regards  the  bene- 
ficiaries as  the  real  owners  and  the 
trustee  as  a  mere  manager  of  the  trust 
property  for  the  use  of  the  beneficiar- 
ies; and  so,  liable  to  them  for  any  and 
every  breach  of  trvist.  4  Kent  Comm. 
303-304;    2   Pom.   Eq.   Jur.,   §989. 

26.  Not  only  this,  but,  if  necessary, 
chancery  will  even  remove  the  trustee, 
if  the  estate  be  unsafe  in  his  hands, 
and  appoint  a  successor  and  substitute 
to  discharge  the  duties  of  trustee.  Gib- 
son,  Suits   in   Chancery,   §§57,  929. 

27.  Law  not  only  fails  to  recognize 
the  title  of  the  beneficiaries,  but  it  has 
no  form  of  remedy  whereby  to  effect 
such  wholesome  relief  as  the  flexible 
process  and  procedure  of  equity  affords; 
and  hence  it  is  impotent  in  a  double 
sense  and  leaves  the  whole  to  equity. 
1    Pom.    Bq.   Jur.,    §§137,    138. 

28.  Courts  of  equity  are  thus  called 
upon  to  take  cognizance  of  marriage 
settlements,  mortgages  and  assignments 
and  enforce  them;  to  call  to  account 
executors,  administrators  and  guard- 
ians, receivers,  clerks,  trustees  and 
other  public  oflScers;  and  to  advise  and 
direct  them  and  see  to  it  that  the  trust 
property  reaches  its  trust  destination. 
Gibson's  Suits  in  Chancery,   §926. 

29.  An  illustration  of  this  spirit  of 
administration  is  found  in  that  clause 
of  the  Massachusetts  constitution  en- 
joining upon  "all  magistrates  in  all 
future  time  to  inculcate  the  principles 
of  humanity  and   good  will  and  public 
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and  private  charity."     Ch.  5,  §2. 

30.  But  it  is  not  to  be  understood 
that  mere  intention  to  create  a  trust 
or  a  voluntary  agreement  to  create  one 
will  effect  such  a  purpose,  without 
more.  Some  act  must  show  the  inten- 
tion.    1  Perry  on  Trusts,   §97. 

And  in  uses  where  it  is  the  plain 
intention  of  the  settler  that  the  trustee 
should  take  an  estate,  the  statute  of 
uses  executes  the  use  by  marriage  of 
it  to  the  possession,  and  thus  destroys 
the  settler's  purpose  and  makes  the 
beneficiary  the  complete  owner.  Id., 
§298. 

However,  the  point  often  to  be  de- 
termined in  will  cases  is  whether,  look- 
ing at  the  whole  context  of  the  will, 
tlie  testator  intended  to  impose  on  his 
legatee  an  obligation  to  effectuate  his 
purpose  or  to  leave  the  matter  to  his 
discretion.     Id.,   114. 

31.  2    Story  Eq.   Jur.,    §§1196,   1197. 

32.  Thus,  where  a  conveyance  is 
made  of  land  or  other  property,  with- 
out any  consideration,  expressed  or 
implied,  or  any  stated  trust  or  use, 
equity  presumes  that  it  is  intended  that 
the  legal  title  shall  be  held  for  the 
benefit  of  the  donor.     2  Bl.  Comm.  330. 

So  also  where  a  man  buys  land  in 
the  name  of  another  and  pays  the  pur- 
chase money  himself,  equity  will  pre- 
sume a  trust  in  favor  of  the  buyer  and 
payer  of  the  price.  2  Ponbl.  Eq.,  bk. 
2,   ch.   5,   §1. 

This  trust  of  equity  has  a  close 
precedent    in    the   rule   of   the    common 


EQUITY  JURISDICTION  AND  PBOCEDURE 


397 


not  by  apt  expression  but  by  act,  circumstance  or  relation,  are  called 
implied  trusts'*^  and  are  either  (1)  resulting  trusts,^*  or  (2)  constructive 
trusts.^^ 

Resulting  Trusts.  —  To  illustrate :  Wherever  A  intended  to  create  an 
estate  for  the  benefit  of  wife  and  children,  but  proper  expression  of 
his  intention  failed — as  e.  g.,  where  he  gave  B  the  money  to  pay  the 
purchase  price  of  Blackacre  and  directed  him  to  have  the  deed  made 
to  wife  and  children,  and  B  bought  Blackacre  and  paid  for  it  with  the 
money  so  given  by  A,  but  somehow  the  deed  was  made  to  B^'^  instead 
of  to  wife  and  children,  there  exist  the  elements  of  a  resulting  trust.^^ 

In  such  a  case,  equity,  on  a  bill  for  discovery  and  relief,  would 
compel  B  to  report  the  facts,  declare  a  resulting  trust,^^  and  by  ap- 


law  that  where  a  feoffment  is  made 
without  consideration,  the  use  results 
to  the  feoffor.  2  Sugden  on  Vendors, 
ch.  15,  §2. 

33.  They  are  those  which  arise  when 
the  trust,  use  or  confidence  is  not  di- 
rectly or  expressly  declared  in  terms; 
but  the  courts,  ever  seeking  for  the 
intention  of  the  parties,  however  ob- 
scure or  informal  the  language  may  be, 
considering  the  language  used  in  con- 
nection with  the  relation  of  the  parties 
and  the  whole  concurrent  transaction, 
imply  or  presume  that  it  was 'the  inten- 
tion of  the  parties,  and  especially  of 
the  property  owner  to  create  a  trust. 
1  Perry  on  Trusts,  §112. 

34.  Eesulting  trusts  are  those  which 
arise  where  the  legal  title  is  disposed 
of,  or  acquired,  without  bad  faith  and 
under  such  circumstances  that  equity 
infers  that  the  beneficial  interest  is 
not  to  go  with  the  legal  title,  but  that 
a  trust  results  from  the  nature  and 
character  of  the  transactions.  2  Pom. 
Eq.  Jur.,  §§1030,  1031.  Fraudulent 
purpose  defeats  resulting  trust.  Sell  v. 
West,  125  Mo.  621,  28  S.  W.  969,  46 
Am.  St.  Eep.  508. 

35.  They  are  so  called  because  un- 
like express  and  resulting  trusts,  which 
are  founded  upon  the  intention  of  the 
donor,  express  or  implied,  they  are  con- 
structed by  courts  of  equity  to  satisfy 
the  demands  of  justice,  without  refer- 
ence to  the  intention  of  the  parties, 
and  often  in  the  very  face  of  a  con- 
trary intention.  1  Perry  on  Trusts, 
§166. 

Such  a  trust  cannot  be  based  on  a 
hona  fide  conveyance.  Verzier  v.  Con- 
vard,  75  Conn.  1,  52  Atl.  255.  Nor  on 
a  conveyance  by  a  wife's  father  to 
her  husband  as  an  advancement  to  her. 


Meredith  v.  Meredith,  150  Ind.  299,  50 
N.  E.  29.  It  must  rest  upon  a  trans- 
action wherein  fraud  was  perpetrated, 
or  at  least  intended.  Pierce  V  Pierce, 
55  Mich.  629,  22  N.  W.  81. 

36.  1  Perry  on  Trusts,  §127.  See: 
Cal. — Stewart  v.  Douglass,  148  Cal.  511, 
S3  Pac.  699.-  Kan.— Winkfield  v.  Brink- 
man,  21  Kan.  682.  Mo.— Condit  v. 
Maxwell,  142  Mo.  266,  44  S.  W.  467. 

37.  These  are  (1)  legal  title  taken 
in  the  name  of  a  stranger  (2)  with- 
out consideration,  and  (3)  without  any 
trust  declared,  when  it  was  intended 
to  go  to  the  heirs  of  the  purchaser. 
2  Pom.  Eq  Jur.,  §§1030,  1031.  See: 
Ark.— Leslie  v.  Bell,  73  Ark.  338,  84 
S.  W.  491.  Fla.— Booth  v.  Lenox,  45 
Fla.  191,  34  So.  566.  111.— Madison  v. 
Madison,  206  111.  534,  69  N.  E.  625. 
Ind. — Paulus  v.  Latta,  93  Ind.  34;  Gif- 
ford  V.  Bennett,  75  Ind.  528;  Eesor  v. 
Eesor,  9  Ind.  347.  Mich.— Cicotte  v. 
Stebbins,  49  Mich.  631,  14  N.  W.  666. 
Mo. — McLeod  v.  Venable,  163  Mo  538, 
63  S.  W.  847;  Alkire  Grocer  Co.  f. 
Ballenger,  137  Mo.  369,  38  S.  W.  911; 
Price  V.  Kane,  112  Mo.  412,  20  S.  W. 
609;  McLaran  V.  Mead,  48  Mo.  'll5. 
Neb. — Bailey  v.  Dobbins,  67  Neb.  548, 
93  N.  W.  687.  N.  J.— Fretz  v.  Eoth, 
70  N.  J.  Eq.  764,  64  Atl.  152;  Condit 
V.  Bigalow,  64  N.  J.  Eq.  504,  54  Atl 
160.  N.  C. — Planner  v.  Butler,  131  N. 
C.  155,  42  S.  E.  547.  W.  Va.— Cresap 
V.  Cresap,  54  W.  Va.  581,  46  S.  E.  582; 
Standard  Merc.  Co.  v.  Ellis,  48  W.  Va 
309,  37  S.  E.  593. 

38.     1  Perry  on  Trusts,  §128. 

In  the  following  cases  a  trust  was 
declared:  Ala. — Ilaney  v.  Legg,  129 
Ala.  619,  30  So.  34,  87  Am.  St.  Eep. 
81 ;  National,  etc.  Assn.  of  N.  Y.  v. 
Culberson,    126    Ala.    682,    25    So.    173. 
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propriate  decree  make  B  stand  as  trustee  for  the  wife  and  children 
of  A,  or  compel  him  to  convey  Blackacre  to  them  as  originally  in- 
tended.^" 

Constructive  Trusts.  —  So,  also,  where  a  faithless  guardian,  agent  or 
trustee,  converts  trust  funds  to  his  own  name  and  use,  chancery  on 
a  proper  bill  filed  will,  regardless  of  the  intention  of  the  fiduciary ,*•> 
construct  a  trust"  and  declare  the  title  he  had  taken  to  himself  to 
be  a  trustee  title,'*^  which  he  holds  for  the  use  and  benefit  of  the  per- 
son whose  funds  he  has  so  invested.*^     These  two  implied  trusts  are 


Cal. — Seadden  Flat  Gold  Min.  Co.  v. 
Scadden,  121  Cal.  33,  53  Pac.  440.  Conn. 
"Waterman  i\  Buckingham,  79  Conn. 
286,  64  Atl.  212.  111.— Dwyer  v.  O'Con- 
nor, 200  111.  52,  65  K  E.  668.  Ind. 
Pillars  V.  McConnell,  141  Ind.  670,  40 
N.  E.  689;  Brannon  v.  May,  42  Ind. 
92;  Indiana  Pottery  Co.  V.  Bates,  14 
Ind.  8.  la, — Zunkel  v.  Colson,  109  Iowa 
695,  81  N.  W.  175;  Williams  v.  Will- 
iams, 108  Iowa  91,  78  N.  W.  792;  Culp 
V.  Price,  107  Iowa  133,  77  N.  W.  848; 
Allen  r.  Malone,  2  Iowa  591.  Ky. 
Stroud  V.  Eoss,  118  Ky.  630,  82  S.  W. 
254;  Harlan  i\  Eilke,  100  Ky.  642,  38 
S.  W.  1094.  Mass.— Skehill  v.  Abbott, 
184  Mass.  145,  68  N.  E.  37.  Md.— Git- 
tings  V.  Winter,  101  Md.  194,  60  Atl. 
630.  Mich. — Lovejoy  v.  Potter,  60 
Mich.  95,  26  K  W.  844;  Cicotte  v.  Steb- 
bins,  49  Mich.  631,  14  N.  W.  666.  Mo. 
McMurray  v.  McMurray,  180  Mo.  526, 
79  S.  W.  701;  McLeod  v.  Venable,  163 
Mo.  536,  63  S.  W.  847;  Boynton  v.  Mil- 
ler, 144  Mo.  681,  46  S.  W.  754;  Jones 
V.  Elkins,  143  Mo.  647,  45  S.  W.  261; 
Alkire  Grocer  Co.  v.  Ballenger,  137  Mo. 
369,  38  S.  W.  911;  Price  V.  Kane,  112 
Mo.  412,  20  S.  W.  609;  Thompson  v. 
Renoe,  12  Mo.  157.  N.  J. — Mayer  v. 
Kane,  69  N.  J.  Eq.  733,  61  Atl.  374; 
De  Peyster  v.  Gould,  3  N.  J.  Eq.  474, 
29  Am.  Dee.  723.  N.  Y.— Church  of 
St.  Stanislaus  v.  Aleremeine  Verein,  164 
K  Y.  606,  58  N.  E.  1086.  N.  C— Flan- 
ner  i\  Butler,  131  N.  C.  155,  42  S.  E. 
547.  Ohio. — Eoberts  v.  Eemy,  56  Ohio 
St.  249,  46  N.  E.  1066.  Pa.— Beringer 
V.  Lutz,  188  Pa.  364,  41  Atl.  643.  S.  C. 
Green  v.  Green,  56  S.  C.  193,  34  S.  E. 
249,  46  L.  E.  A.  525.  Tenn.— Bible  v. 
Marshall,  103  Tenn.  324,  52  S.  W.  1077. 
Tex. — Matador  Land  &  Cattle  Co.  V. 
Cooper,  39  Tex.  Civ.  App.  99,  87  S.  W. 
235;  Hicks  V.  Pogue,  33  Tex.  Civ.  App. 
333,  76  S.  W.  786;  Caldwell  v.  Bryan's 
Exr.,  20  Tex.  Civ.  App.  168,  49  S.  W. 
240.     Va.— Francis  p.  Cline,  96  Va.  201, 
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31   S.  E.  10;  Borst  v.  Nalle,  28  Gratt. 
423.     Wis.— Hill  v.  True,  104  Wis.  294, 

80  K   W    462;   Bartz  v.  Paff,  95   Wis. 
95,  69  N.  W.  297. 

39.  Gibson,  Suits  in  Chancery,  §930. 
See  next  preceding  note  32. 

Similar  cases  where  decree  is  sought 
on  the  theory  that  a  man  who  buys 
land  for  and  with  the  money  of  an- 
other, taking  title'  in  his  own  name, 
holds  same  for  the  owner  of  the  money 
may  be  found  in  the  following  cases 
heard  with  divers  results:  Cal. — Eob- 
erts V.  Ware,  40  Cal.  634.  111.— Thomas 
V.  Chicago,  55  111.  403.  Ind.— Glidewell 
V.  Spaugh,  26  Ind.  319.  Ky.— Mallory 
V.  Mallory,  5  Bush  464.  Me. — Kelley  v. 
Jenness,  50  Me.  455.  Md. — Dryden  V. 
Hanway,  31  Md.  254.  Mass. — Ken- 
dall V.  Mann,  11  Allen  15.  Mich. 
Waterman  v.  Seelej--,  28  Mich.  77. 
Miss. — Gibson  v.  Foote,  40  Miss.  788. 
Tenn.— Click  v.  Click,  1  Heisk.  607. 

40.  Smith's  Eq.  Jur.  178;  Barnes  V. 
Thuet,  116  Iowa  359,  89  N.  W.  1085; 
Cole  V.  Fickett,  95  Me.  265,  49  Atl. 
1066. 

41.  Gibson,  Suits  in  Chancery,  §931; 
Cutler  V.  Meeker,  71  Neb.  732,  99  N. 
W.   514;   Walt  V.  Walt,  113   Tenn.   189, 

81  S.  W.  228. 

42.  1  Perry  on  Trusts,  §166.  Ala. 
Dooly  v.  Pinson,  145  Ala.  659,  39  So. 
664.  Cal.— Kimball  V.  Tripp,  136  Cal. 
631,  69  Pac.  428.  111.— Dorsey  v.  Wol- 
cott,  173   111.   539,  50   N.   E.   1015. 

43.  2  Pom.  Eq.  Jur.,  §§1044,  1058. 
In  this  class  of  trusts  are  embraced: 
(1)  Those  which  are  predicated  upon 
actual  fraud  practiced  by  one  person 
upon  another;  (2)  those  based  upon 
constructive  fraud,  such  as  the  volun- 
tary conveyance  of  land  by  an  insolv- 
ent debtor  to  his  family;  (3)  trusts 
arising  where  an  estate  has  been  pur- 
chased, and  the  purchase  money  paid, 
but   the   conveyance   not   consummated. 

Here   a   court    of    equity   looks   upon 
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called  respectively  resulting  and  constructive  trusts,  and  equity  has 
exclusive  jurisdiction  over  them.** 

d.  Equity  Protects  Beneficiaries.  —  Indeed  in  all  kinds  of  trusts, 
express  and  implied,  the  law  courts  fail  to  recognize  the  equitable 
title,  and  so,  of  course,  fail  to  give  relief  or  remedy/^  Equity  there- 
fore exclusively  takes  cognizance  of  the  rights  of  the  beneficiaries  of 
trust  estates  of  every  kind  and  name,  and  howsoever  arising  or 
created,**'  and  protects  them  alike  against  the  wrongs  and  injuries  of 
trespassing  strangers,  and  the  covin  and  guile  of  faithless  trustees 
and  fiduciaries.*^     Not  only  may  the  beneficiary  sue  either  class  of 


as  done  what  was  agreed  to  be  done, 
and  thus  establishes  an  implied  trust 
and  will  compel  the  vendor  to  execute 
the  trust  by  conveying  the  legal  title 
to  the  purchaser.  1  Fonbl.  Eq.  Tr., 
bk.  1,  ch.  6,  §8.  Neither  the  bank- 
ruptcy nor  death  of  the  vendor  will 
affect  this  trust.  One  court  may  call 
it  a  resulting  trust,  another  a  con- 
structive trust.  But  either  will  declare 
the  interest  of  the  purchaser  and  com- 
pel the  vendor  or  his  heirs  or  executors 
to  execute  the  trust  by  proper  con- 
veyance. Newton  v.  Swazey,  8  N.  H. 
9;   Eutherford  v.   Green,   37   N.  C.   121. 

44.  Resulting  trusts  are  said  to 
"arise"  or  "result"  from  the  facts 
and  circumstances  of  the  transaction; 
while  the  constructive  trust  is  "raised" 
or  "constructed"  by  equity  to  work 
out  right  and  justice,  and  prevent 
the  consummation  of  fraud.  And,  be- 
cause the  law  can  do  nothing  in  such 
cases  to  give  to  beneficiaries  their 
rights,  equity,  by  recognizing  the  prin- 
ciple that  the  real  title  is  in  the  bene- 
ficaries,  and  by  giving  its  remedial 
power  to  their  protection  and  redress, 
obtains  and  exercises  exclusive  juris- 
diction in  the  premises.  1  Pom.  Eq. 
Jur.,   §155. 

45.  In  the  view  of  the  courts  of 
law,  the  trustee  holds  the  direct  and 
absolute  dominion  over  the  trust  prop- 
erty, and  the  beneficiaries  have  no 
title  or  interest  therein.  2  Story  Eq. 
Jur.,  §964. 

46.  In  the  sight  of  a  court  of  equity 
the  trustee  is  a  mere  steward  to  hold, 
manage  and  account  for  the  proceeds 
of  the  trust  property  for  the  bene- 
ficiaries, who  have  all  the  enjoyable 
interest  and  are  therefore  entitled  to 
its  especial  care.  Gibson,  Suits  in 
Chancery,   §925. 

Thus  everywhere  chancery  extends 
the  benign  influence  of  its  mighty  jur- 


isdiction over  all  kinds  of  trusts  and 
guards  their  property  for  the  real 
owner.     Bisph.  Eq.,   §§146,  147. 

47.  Because  the  law  ignored  and 
neglected  the  title  of  the  beneficiary 
and  failed  to  give  him  any  redress, 
equity  was  prodigal  in  its  provision 
of  remedies  for  him,  and  gave  him  ap- 
propriate and  abundant  relief  for  every 
imaginable  form  of  wrong  to  his  estate 
or  hindrance  to  its  enjoyment  from 
whatever  source  it  came.  Equity  held 
open  its  door  to  him  for  complaint 
against  the  stranger,  who  broke  his 
close  or  his  contract;  who  wrongfully 
deprived  him  of  the  goods  and  chat- 
tels, or  lands  and  tenepients  of  the 
trust  estate,  or  the  rents  and  profits 
thereof.  He  might  sue  one  alone  or 
join  several  as  defendants  for  combin- 
ing and  conspiring  in  their  wrongdo- 
ing. Whoever  wrought  or  caused  the 
wrong  was  liable,  jointly  or  severally, 
to  the  suffering  beneficiary.  Snell  Eq., 
157,  160.  U.  S. — Darlington  v.  Turner, 
202  U.  S.  195,  26  Sup.  Ct.  630,  50  L. 
ed.  992;  Clews  v.  Jamieson,  182  U.  S. 
461,  21  Sup.  Ct.  845,  45  L.  ed.  1183; 
Merrill  v.  National  Bank,  173  U.  S.  131, 
19  Sup.  Ct.  360,  43  L.  ed.  640.  Cal. 
Hallinan  v.  Hearst,  133  Cal.  645,  66 
Pac.  17,  55  L.  R.  A.  216.  111.— Lehnard 
V.  Specht,  180  HI.  208,  54  N.  E.  315; 
Orr  V.  Yates,  209  111.  222,  70  N.  E.  731. 
Md.— Duckett  v.  National  Bank,  8S  Md. 
8,  41  Atl.  161,  1062.  Mass.— Green  V. 
Gaskill,  175  Mass.  265,  56  N.  E.  560; 
Taft  V.  Stow,  174  Mass.  171,  54  N.  E. 
506;  Davis  P,  Peabody,  170  Mass.  397, 
49  N.  E.  750;  Bryant  v.  Russell,  23 
Pick.  508.  Mich. — Powle  v.  Barnes, 
99  Mich.  8,  58  N.  W.  63;  White  V. 
Cleaver,  75  Mich.  17,  42  N.  W.  530. 
Miss.— Woodruff  v.  State,  77  Miss.  68, 
25  So.  483,  as  to  public  monies.  Pa. 
Corn  Exchange  Nat.  Bank  v.  Solicitors 
Loan  &  Trust  Co.,  188  Pa.  330,  41  Atl. 
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•u-ron<?-doers  severally  but  he  may  join  both  classes  in  a  chancery  suit 
for  combining  and  conspiring?  in  wrong-doing  and  thereby  causing  loss 
or  subtraction  of  the  trust  estate  or  interest/** 

Thus  equity  gives  to  the  beneficiary  of  the  trust  estate,  whom  the 
common  law  does  not  recognize,  not  only  every  common  law  remedy, 
but  adds  to  these  its  own  efficient  remedies'*"  of  accounting,  injunction, 
sjiecific  performance  and  the  like.  And  thus  equity  more  than  com- 
pensates its  special  favorites,  the  trust  usufructuaries,°°  for  the  de- 


536,  68  Am.  St.  Eep.  872.  Wash.— Seat- 
tle V.  McDonald,  26  Wash.  9S,  66  Pac. 
145;  Long  V.  Eisenbeis,  23  Wash.  556, 
63  Pac.  249.  Wis,— Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909. 

48.  A  striking  illustration  of  the 
plenary  power  of  equity  to  give  aid 
to  deserving  beneficiaries  is  found  in 
the  celebrated  case  of  Angle  v.  The 
Chicago,  St.  Paul,  etc.  E.  Co.,  151  U.  S. 
1,  14  Sup.  Ct.  240,  38  L.  ed.  55,  wherein 
a  constructive  trust  was  declared  and 
established  in  favor  of  the  adminis- 
tratrix of  a  railroad  contractor  upon 
lands  whose  title  was  once  held  by  the 
contracting  company,  but  entirely  lost 
to  it  and  obtained  by  another  company 
by  due  process  of  law.  Angle  had 
done  construction  work  for  a  railroad 
company,  called  the  Portage  company, 
for  which  it  owed  him  more  than  $200,- 
000,  and  intended  to  pay  him  out  of 
the  proceeds  of  a  certain  land  grant 
worth  $4,000,000,  then  held  by  said 
company.  Under  these  conditions  the 
defendant  railroad  company,  called 
herein  the  Omaha  company,  wrongfully 
procured  the  forfeiture  of  said  land 
grant,  and  a  grant  of  the  same  land  to 
itself,  and  thereby  deprived  the  Port- 
age company  of  power  to  pay  Angle, 
and  rendered  it  insolvent.  The  Angle 
bill  sought  to  charge  the  Omaha  com- 
pany as  a  trustee  ex  maleficio  of  said 
lands,  and  to  sell  them  for  the  satis- 
faction of  the  Angle  judgment  against 
the  Portage  company  for  $205,803.19. 
Mr.  Justice  Brewer  in  commenting  on 
the  case  said  (p.  26):  "When  the 
Omaha  company,  by  its  wrongdoings, 
secured  the  full  legal  title  to  those 
lands,  equity  will  hold  that  the  party 
who  has  been  deprived  of  payment  for 
his  work  from  the  Portage  company 
by  reason  of  their  having  been  taken 
away  from  it,  shall  be  able  to  pursue 
those  lands  into  the  hands  of  the 
wrongdoers,  and  hold  them  for  the  pay- 
ment  of  the   claim   which,   but   for  the 
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wrongdoing  of  the  Omaha  company, 
would  have  been  paid  by  the  Portage 
company,  partially,  at  least,  out  of  the 
proceeds." 

The  very  lands  thus  fraudulently  ob- 
tained from  the  Portage  company  by 
the  Omaha  company  through  the  indi- 
rection of  forfeiture  and  re-granting, 
were  charged  with  a  constructive  trust 
in  favor  of  Angle's  estate,  and  were 
decreed  to  be  held  for  the  satisfaction 
of  the  Angle  judgment  against  the 
Portage  company  for  which  the  Omaha 
company  is  declared  to  be  constructive 
trustee,  because  of  its  fraudful  con- 
duct.    Id.,  p.  27. 

49.  The  trustee  might  not  be  liable 
for  trespass  upon  property  held  in  his 
own  name,  but  he  must  account  for 
conversion  or  appropriation,  for  loss 
or  subtraction  of  the  trust  estate,  and 
was  suable  alone  or  jointly  with  stran- 
gers conspiring  and  confederating  in 
the  wrong.  If  not  in  form,  surely  in 
substance,  the  beneficiary  might  obtain 
in  chancery  all  the  benefits  of  the  com- 
mon-law actions.  Nor  was  he  confined 
to  these.  Chancery  would  not  only 
decree  a  recovery  of  real  or  personal 
property,  wrongfully  withheld,  or  the 
value  of  such  as  might  have  been  lost 
or  destroyed,  but  it  would  compel  the 
wrongdoer  to  restore  its  possession  or 
value  by  process  of  contempt,  and  by 
injunction  compel  him  to  desist  from 
further  trespasses  and  wrongs.  Snell 
Eq.,  160,  162. 

50.  It  is  not  too  much  to  describe 
as  special  favorites  of  equity  a  class 
of  persons,  which  but  for  equity  had 
never  had  juridical  existence  or  recog- 
nition. And  equity  is  quick  to  dis- 
cover trusts  not  created  by  express 
words  but  implied  from  the  acts,  rela- 
tion and  conduct  of  the  parties,  and 
to  declare  and  establish  them  and  pro- 
tect the  rights  of  the  real  owners  as  it 
terms  the  beneficiaries.  2  Story  Eq. 
Jur.,   §964. 
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ficiencies,  the  imperfections  and  the  denials  of  the  common  law/'^ 
2.  Testamentary  Gifts.  —  a.  Legacies.  —  Another  instance  of  the 
exclusive  jurisdiction  of  equity  in  matter  of  trusts  occurs  in  case  of  a 
pecuniary  legacy,  charged  on  land,^^  or  otherwise  requiring  the  execu- 
tion of  a  trust,  express  or  implied,  or  the  assent  of  the  executor  to  per- 
fect title.^^  Where  such  assent  has  been  given  and  the  legal  title  to 
the  legacy  thereby  perfected,  or  where  the  executor  refuses  to  sue  a 
debtor  for  the  benefit  of  the  legatee  and  thereby  gives  him  an  action 
at  law  for  his  legacy,  the  jurisdiction  of  equity  is  concurrent  with  the 
law,^*  otherwise  it  is  exclusive.^^ 

b.  Donatio  Mortis  Causa.  —  A  trust  right  of  peculiar  and  unique 
character  of  which  equity  has  exclusive  jurisdiction  results  from  a 
donatio   mortis  causa.^^     In  cases  of  this  class   chattels  or  certain 


51.  This     impotence    and    aversion 

of  the  common  law  to  rights  and  rem- 
edies not  favored  by  the  feudal  system 
because  not  favoring  the  powers  and 
pretensions  of  the  feudal  barons,  came 
in  time  to  be  so  well  recognized  as 
the  secure  ground  of  equitable  juris- 
diction, that  Blackstone  assures  us  that 
"The  suggestion,  indeed,  of  every  bill, 
to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  of  early 
times)  is,  that  the  complainant  hath 
no  remedy  at  the  common  law."  3 
Bl.   Comm.  434. 

52.  It  is  familiar  law  that  a  legatee 
could  not  sue  the  executor  at  law  for 
his  legacy  until  the  executor  had  given 
his  assent  to  the  legacy.  Thus  only 
could  he  gain  the  perfect  legal  title 
essential  to  his  action.  The  executor's 
original  possession  of  the  funds  of  the 
estate  was  rightful,  and  he  was  not 
suable  either  at  law  or  in  equity,  until 
he  had  by  some  breach  or  neglect  of 
his  trust  incurred  liability  to  the  leg- 
atee. When  he  wrongfully  withheld 
funds  due  to  a  legatee,  or  when  he 
continued  to  hold  them  after  the  lapse 
of  the  lawful  time  for  paying  them 
over  to  the  legatees,  then  any  or  all 
of  them  could  sue  him  to  compel  pay- 
ment. But  each  suit  must  have  been 
brought  in  chancery,  because  the  exec- 
utor still  had  the  legal  title.  Snell 
Eq.,  170. 

This  was  peculiarly  true  of  pecuniary 
legacies  charged  on  land,  which,  al- 
though they  followed  the  rules  of  the 
common  law  as  to  validity  and  inter- 
pretation, were  trusts  of  which  the 
legatee  had  no  legal  title.  1  Story 
Eq.    .Jur.,    §§595,    603. 

53.  Beside     pecuniary     legacies 


ctarged  on  land,  the  assent  of  the 
executor  was  required  in  all  cases 
where  he  was  treated  as  a  trustee  for 
the  legatee.  Jeremy  Eq.  Jur.,  bk.  1, 
ch.  1,  §2. 

Such  cases  occurred  whenever  trusts 
engrafted  on  a  bequest  are  themselves 
to  be  pointed  out  in  equity  (1  Eoper 
on  Legacies,  ch.  25,  §2) ;  when  there 
was  a  surplus  of  personal  estate  undis- 
posed of  by  will  and  claimed  by  next 
of  kin  (Id.,  ch.  6,  §2) ;  where  a  legacy 
was  given  to  a  married  woman,  and 
her  husband  sues  therefor.  Equity  en- 
joined until  he  made  a  suitable  settle- 
ment (1  Story  Eq.  Jur.  598);  and  in 
other  similar  cases  of  legacies  to  in- 
fants and  others  non  sui  juris  (Id., 
§§600,  601). 

54.  This  concurrent  jurisdiction  in 
equity  over  demands  which  had  been, 
by  assent  of  the  executor,  duly  legal- 
ized, grew  out  of  the  inevitable  com- 
plexities of  administration  of  the  es- 
tates of  decedents,  and  the  necessarily 
more  complete  relief  which  equity 
could  give.  Ark. — Haag  v.  Sparks,  27 
Ark.  594.  Ga. — Harris  v.  Tisereau,  52 
Ga.  153.  111.— Whitman  v.  Fisher,  74 
111.  147.  N.  J. — Youmans  v.  Youmana, 
26  N,  J.  Eq.  149.  N.  Y.— Bailey  v. 
Briggs,  56  N.  Y.  407.  Ohio.— -Colling 
V.  Collins,  19  Ohio  St.  468. 

55.  Wliere  the  claim  against  the 
estate  was  for  any  reason  equitable, 
the  court  of  chancery  had  original  and 
exclusive  jurisdiction.  1  Pom.  Eq.  Jur., 
§156. 

56.  The  jurisdiction  is  as  peculiar 
as  the  thing  itself,  which  can  scarcely 
be  said  not  to  possess  a  legal  title; 
nor  would  a  wrong  to  it  be  without 
remedy    at    law.        And    yet    somehow 
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choses  in  action*'^  are  delivered^^  by  the  owner,  in  contemplation  of 
death,'"'  to  a  donee""  subject  to  revocation  during  the  donor's  life- 
time''^ and  becoming  absolute  only  at  his  death;"-  and  even  then  sub- 
ject to  the  claims  of  creditors."^  Such  property  has  pithily  been 
called  amphibious.'^* 

3.  Pawns  and  Pledges.  —  So  also,  because  of  their  peculiar  nature, 
and  the  lack  of  power  in  the  law  to  give  complete  justice,""  pawns 
and  pledges  have  long  been  subjects  of  chancery  jurisdiction,  in  order 
to  relieve  the  owners  from  the  hard  necessities  of  their  situation,  and 
enforce  or  give  an  equity  of  redemption  in  their  favor."" 


chancery  has  not  hesitated,  certainly 
not  refused,  to  use  its  powers  in  deter- 
mining its  nature  when  the  right  to  it 
was  controverted,  and  in  deciding  the 
right  to  title  and  possession  of  the 
property.  Possibly  its  unique  charac- 
ter as  property  was  the  ground  for 
asserting  jurisdiction;  or  perhaps  rules 
of  evidence  at_  law  were  too  strict  to 
deal  justly  with  gifts  mortis  causa,  ex- 
cluding parol  evidence,  which  chancery 
admits  under  certain  rules  and  restric- 
tions not  so  harsh  as  at  law.  But 
whatever  the  ground,  since  jurisdiction 
is  a  fact  and  not  merely  a  theory, 
cases  arising  out  of  such  gifts  may 
properly  be  said  to  belong  to  the  jur- 
isdiction  of  equity. 

Mr.  Bispham  assigns  them  to  the 
concurrent  jurisdiction.  Bisph.  Eq., 
§70.  But  others  place  them  in  the  ex- 
clusive class.  1  Story  Eq.  Jur., 
§607,  a,  c. 

57.  Most  kinds  of  this  species  of 
property  are  subject  to  this  disposi- 
tion; but  a  mere  chose  in  action  not 
subsisting  in  any  particular  instrument 
cannot  pass  by  donatio  mortis  causa. 
1  Story,   §607  c. 

58.  Delivery  is  essential  to  complete 
the  gift.  1  Story  Eq.  Jur.,  §607  a; 
1  Williams  on  Executors,  p.  544. 

59.  Not  from  universal  mortality, 
but  from  existing  illness  or  peculiar 
danger  or  hazard  from  intended  action. 
Ala. — Jones  v.  Deyer,  16  Ala.  221. 
Md. — Hitch  V.  Davis,  3  Md.  Ch.  266. 
Mass. — Coleman  v.  Parker,  114  Mass 
30.  Mich.— Ellis  v.  Secor,  31  Mich. 
185.  N.  Y. — Grymes  v.  Hone,  4'J 
N.  Y.  17.  Pa,— Rhodes  v.  Childs,  64  Pa. 
18.  Tenn.— Sims  v.  Walker,  8  Humph. 
503. 

60.  Not  to  an  agent  of  the  donor, 
but  to  the  donee  in  person  or  to  some 
one  in  trust  for  him.  Ind. — Baker  v. 
Williams,    34   Ind.   547.      Me.— Wing   v. 
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Merchant,  57  Me.  383.     Mass. — Clough 
V.    Clough,    117    Mass.    83. 

61.  1   Story  Eq.  Jur.,   §606. 

62.  So  long  as  the  donor  lives,  the 
gift  is  incomplete,  and  subject  to  his 
will  or  whim.  Death  alone  can  perfect 
the  donation.  Conn. — Raymond  v.  Sel- 
lick,  19  Conn.  480.  Me.  —  Parker  v. 
Marston,  27  Me.  196.  Mass. — Parish 
V.  Stone,  14  Pick.  198. 

63.  If  there  shall  prove  to  be  a 
deficiency  of  assets  to  satisfy  debts 
of  the  decedent,  then  the  personal  rep 
resentative  may  recover  the  gift.  Mass, 
Pierce  v.  Boston  Sav.  Bank,  129  Mass 
425.  Mo. — Dunn  v.  German  Am.  Bank 
109  Mo.  90,  18  S.  W.  1139.  N.  C, 
Kiff  V.  Weaver,  94  N.  C.  274.  Pa, 
Michener  v.  Dale  23  Pa.  59.  Va. — Yan 
cey  V.  Field,  85  Va.  756,  8  S.  E.  721. 

64.  Amphibious  because  it  partakes 
of  the  nature  both  of  a  gift  inter  vivos 
and  a  legacy.  It  differs  from  the 
former  in  that  it  is  incomplete  and 
revocable  during  the  donor's  lifetime; 
it  is  good  to  the  wife;  it  is  liable  to 
donor's  debts  on  failure  of  assets. 
From  a  legacy  it  differs  in  that  it  need 
not  be  proven  as  a  testamentary  act; 
it  requires  no  consent  from  the  exec- 
utor to  perfect  title  in  donee.  1  Story 
Eq.  Jur.,  §606  a. 

65.  Law  can  give  remedy  often  to 
either  pledgee  or  pledgor,  where  no 
complications  have  arisen,  by  an  action 
of  assumpsit,  case,  debt,  detinue,  re- 
plevin or  trover.  Bl.  Comm.,  bk.  2, 
pp.    452,    453. 

66.  But  a  pledgee  who  has  lost  pos- 
session of  his  pawn  or  pledge  or  a 
pledgor  who  has  lost  his  right  of  re- 
demption or  power  to  recover  posses- 
sion by  strict  legal  right,  can  get  relief 
only  in  equity  by  a  bill  to  redeem,  oi 
resell,  or  compel  transfer  or  restora- 
tion of  the  pledge  or  pawn  to   him  or 
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4.  Mortgages.  —  a.  Redemption.  —  Equity  has  exclusive  jurisdic- 
tion of  mortgages  on  the  basis  of  the  equity  of  redemption,'^^  a  right 
not  recognized  at  common  law."^ 

A  mortgage  is  in  form  only  a  conditional  conveyance  to  secure  a  debt. 
By  its  express  terms,  if  the  debt  is  paid  at  maturity,  the  conveyance 
is  null  and  void.*^^  If  it  is  not  so  paid,  then  the  conveyance  becomes 
absolute,  and  the  mortgagee  becomes  the  owner  in  feeJ° 

This  is  just  as  the  parties  agree  it  should  be,  and  is  strictly  ac- 
cording to  law."  But  the  flagrant  injustice  of  this  summary  for- 
feiture appears  conspicuously  in  cases  where  the  property  thus  sac- 
rificed is  worth  double  or  treble  the  debt,  and  where  the  mortgagor 
having  paid  three-fourths  of  the  debt,  fails  on  the  last  installment  and 
thus  forfeits  his  properly  for  a  song.^^ 

To  prevent  this  crying  wrong  and  save  the  luckless  debtor  from  the 
grasping  creditor  the  chancellors  contrived  the  equity  of  redemption, 
a  generous,  gracious  gift,'^^  whereby  the  summary  forfeiture  was  an- 


an  accounting.  Snell  Eq.,  §§324,  325. 
Ala. — Nelson  v.  Owen,  113  Ala.  372, 
21  So.  75.  Cal. — Loughborough  v.  Mc- 
Nevin,  74  Cal.  250,  14  Pac.  369,  15 
Pac.  773.  Miss. — Boswell  v.  Thigpen, 
75  Miss.  308,  22  So.  823.  Nev.— Beatlj- 
V.  Sylvester,  3  Nev.  228.  Mo. — Brown 
V.  Runals,   14  Wis.   693. 

67.  Land  Mortgages. — At  the  com- 
mon law  there  was  no  remedy  against 
the  strict  foreclosure  provided  by  the 
terms  of  the  mortgage  signed  by  debtor 
himself.  And  so  equity  contrived  re- 
demption as  a  means  of  relief  against 
the  hardship  and  wrong  of  automatic 
forfeiture;  and  the  court  of  chancery 
alone  assumed  to  give  this  relief  to 
the  drowning  debtor,  whereby  he  was 
allowed  time  and  opportunity  to  save 
himself  without  causing  loss  "to  the 
creditor.     Snell  Eq.,   §289. 

68.  The  common  law  could  not  cre- 
ate or  recognize  a  right  or  power  which 
by  its  very  nature  and  effect  nullified 
an  express  stipulation  in  the  mortgage- 
deed — forfeiture  upon  non-payment  of 
the  loan — and  so  the  courts  of  common 
law  refused  to  aid  in  a  remedy  which 
avowedly  operated  as  a  breach  of  the 
legal  contract  expressed  in  the  terms 
of  the  mortgage,  and  thus  left  to  equity 
the  exclusive  care  and  management  of 
its   own    devices.      2   Bl.    Comm.    ]58. 

69.  Following  the  usual  form  of  an 
absolute  conveyance  of  the  land  by  the 
mortgagor  to  the  mortgagee  comes  in 
the  modern  mortgage  the  clause  of  de- 
feasance: "But  these  presents  are 
upon   the    following    terms    and    condi- 


tions, to-wit:  (setting  forth  the  na- 
ture, amount  and  maturity  of  the  debt 
to  be  secured  and  concluding)  now, 
if  said  debt  shall  be  paid  at  maturity, 
then  this  conveyance  shall  be  void; 
otherwise  to  remain  in  full  force  and 
virtue."  1  Jones  Mtg.,  §69.  See  also 
the  title  "Mortgages." 

70.  2  Bl.  Comm.  157. 

71.  "For  it  is  doubtful  whether  the 
feoffor  will  pay,  at  the  day  limited, 
such  sum  or  not;  and  if  he  doth  not 
pay,  then  the  land  which  is  put  in 
pledge  upon  condition  for  the  payment 
of  the  money  is  taken  from  him  for- 
ever, and  so  is  dead  (to  him  upon  con- 
dition. And  if  he  doth  pay  the  money, 
then  the  pledge  is  dead)  as  to  the 
tenant."  Littleton's  Tenures,  lib.  Ill, 
ch.  5,   §332. 

72.  Stalwart  defender  as  was  Black- 
stone  of  the  common  law,  he  has  no 
justification  for  such  hardship  as  this: 
"But  here  again,"  he  says,  "the  courts 
of  equity  interpose;  and,  though  a 
mortgage  be  thus  forfeited,  and  the 
estate  absolutely  vested  in  the  mort- 
gagee at  the  common  law,  yet  they 
will  consider  the  real  value  of  the 
tenements  compared  with  the  sum  bor- 
rowed, .  .  .  for  otherwise,  in  strict- 
ness of  law,  an  estate  worth  1000 
pounds  might  be  forfeited  for  non-pay- 
ment of  100  pounds."  2  Bl.  Comm. 
159. 

73.  This  was  nothing  less  substan- 
tial than  an  equitable  estate  in  land, 
that  might  be  devised,  granted  or  en- 
tailed   with    remainders,    which    entail 
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nulled,  the  hand  of  the  law  was  stayed,  and  by  proper  proceeding  a 
reasonable  time  was  allowed  the  mortgagor  to  pay  the  balance  of  his 
debt  and  thus  redeem  and  retain  his  land;''*  in  default  of  which  fore- 
closure was  decreed  against  him  and  the  equity  of  redemption  was 
formally  and  forever  barredJ^ 

b.  Equiiahlc  Mortgages.  —  If  the  mortgage  is  effected  by  a  deposit 
of  title,  deeds  or  choses  in  action  as  security;''^  or  if  a  formal  mort- 
gage is  made  of  the  equity  of  redemption,^^  either  of  these  is  an 
equitable  mortgage,  of  which  the  law  takes  no  cognizance/"  and  thus 
equity  has  exclusive  jurisdiction. 

c.  Chattel  Mortgages.  —  Chattel  mortgages  usually  provide  for  fore- 
closure by  sale  made  on  default  to  realize  the  debt;  and  here  equity 
takes  jurisdiction  because  of  the  double  title  created  by  the  mortgage, 
and  the  inability  of  the  law  to  give  remedy/^ 


and  remainders  had  common-law  attrib- 
utes and  might  be  barred  by  fine  and 
lecovery,  or  transferred  with  livery  of 
seisin,  so  that  the  person  entitled  to 
the  equity  of  redemption  was  consid- 
ered in  equity  the  owner  of  the  land, 
and  his  right  and  title  given  exclusive 
[recognition  and  jurisdiction  in  the 
court  of  chancery.  Lord  Hardwicke  in 
Casborne  t\  Scarf,  1  Atk.  603,  26  Eng. 
Eeprint  377. 

74.  In  equity  a  mortgage  of  land 
is  now  considered  as  a  mere  security 
for  a  debt  or  obligation,  which  is  con- 
sidered the  chief  matter  and  the  mort- 
gage a  mere  incident.  Ind. — Gabbert 
V.  Schwartz,  69  Ind.  450.  McL— Timms 
V.  Shannon,  19  Md.  296.  N.  H.— Glass 
V.  Ellison,  9  K  H.  69. 

75.  The  mortgagee  has  more  than 
a  mere  lien  on  the  land.  He  has  a 
legal  title  for  the  protection  of  his 
interest  and  to  give  him  full  security 
for  his  debt.  Lord  Mansfield  in  Rex 
V.  St.  Michaels,  Doug.  630,  99  Eng. 
Eeprint    399. 

76.  This  is  of  common  use  in  Eng- 
land and  a  mortgage  may  be  so  ef- 
fected in  some  American  states.  Cal. 
Higgins  V.  Manson,  126  Cal.  467,  58 
Pac.  907.  N.  J. — Martin  V.  Bowen,  51 
K  J.  Eq.  452,  26  Atl.  823.  N.  Y. 
Hamilton  Trust  Co  v.  Clemes,  163  N. 
Y.  423,  57  N.  E.  614. 

But  in  many  states  it  is  held  to  vio- 
late the  statute  of  frauds  and  is  not 
recognized  as  efficient.  Ala. — Lehman, 
Durr  &  Co.  v.  Collins,  69  Ala.  127.  Ky. 
Vanmeter  v.  McFaddin,  8  B.  Mon.  437. 
Miss. — Gothard  v.  Flynn,  25  Miss.  58. 
Neb. — Bloomfield  State  Bank  v.  Miller, 
55  Nob.  243,  75  N.  W.  569.    Pa.— Shitz 
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V.  Dieffenbach,  3  Pa.  233.  Tenn. 
Meador  v.  Meador,  3  Heisk.  562.  Vt 
Bicknell  v.  Bicknell,  31  Vt.  498. 

77.  Jones  V.  Jones,  1  Head  (Tenn.) 
105. 

78.  Whatever  the  form  of  the  con- 
tract may  be,  if  it  is  intended  thereby 
to  create  a  security,  equity  treats  that 
as  done  which  was  intended  to  be  done, 
and  maintains  and  enforces  these  con- 
tracts which  the  law  will  not  recognize 
as  equitable  mortgages.  U.  S. — • 
Ketchum  v.  St.  Louis,  101  U.  S.  306, 
25  L.  ed.  999.  Ala. — Woodruff  v.  Adair, 
131  Ala.  530,  32  So.  515;  Eoss  v.  Perry, 
105  Ala.  533,  16  So.  915;  Newlin,  Pern- 
ley  &  Co.  V.  McAfee,  64  Ala.  357,  364; 
Donald  &  Co.  v.  Hewitt,  33  Ala.  534. 
N.  Y.— Payne  T.  Wilson,  74  N.  Y.  348. 
Ohio. — Bank  v.  Johnson,  47  Ohio  St. 
306,  24  N.  E.  503.  W.  Va.— Wayt  v. 
Corwithen,  21  W.  Va.  516.  Wis.— Hoile 
V.  Bailey,  58  Wis.  434,  17  N.  W.  322. 

79.  In  chattel  mortgages  the  mort- 
gagee was  given  the  legal  title  and  the 
mortgagor  the  equitable  title,  with 
right  to  redeem  and,  usually,  right  of 
possession.  Here  foreclosure  was  usu- 
ally effected  by  sale  under  power  given 
in  the  mortgage  rather  than  by  fore- 
closure suit;  but  still  chancery  had  jur- 
isdiction of  all  controversies  pertain- 
ing to  them  because  of  the  double  title 
created  by  the  mortgage,  the  legal 
title  and  the  equitable  interest,  and 
after  maturity  it  would  entertain  suit 
by  any  of  the  parties  in  interest  to 
effect  foreclosure.  Snell  Eq.,  §§324, 
325. 

The  difference  between  a  mortgage 
and  a  pledge  of  personalty  seems  to  be: 
"A   mortgage   is  a   pledge   and  more; 
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5.  Liens.  —  For  equitable  liens,  such  as  the  vendor's  lien  to  secure 
purchase  money,  the  law  is  incapable  of  aifording  any  remedy;®*'  and 
so  equity  has  also  exclusive  jurisdiction  to  enforce  them  by  sale  of  the 
property  to  raise  a  fund  to  pay  the  debt  and  discharge  the  lien.^^ 

6.  Penalties  and  Forfeitures.  —  The  courts  of  common  law  enforce 
penalties  and  forfeitures,  as  "nominated  in  the  bond,"®-  because  the 
parties  have  themselves  agreed  that  it  should  be  so  done.®^  But  equity, 
"regarding  the  intent  rather  than  the  form,"®*  abhors  such  harsh 
injustice  as  they  bring,  and  refuses  to  enforce  either  a  penalty  or  a 
forfeiture.®^  Equity  delights  rather  to  relieve  against  them,®^  and 
will  grant  such  relief  upon  payment  of  the  sum  or  performance  of 
the  act  intended  to  be  secured  by  the  penalty  or  forfeiture,®"  unless 
the  same  is  provided  by  statute,  in  which  case  it  declines  to  interfere.®® 


for  it  is  an  absolute  pledge,  to  become 
an  absolute  interest  if  not  redeemed  at 
a  certain  time.  A  pledge  is  a  deposit 
of  personal  effects  not  to  be  taken 
back  but  on  payment  of  a  certain  sum, 
by  express  stipulation  or  the  course 
of  trade  to  be  a  lien  upon  them."  2 
Story  Eq.  Jur.,  §1030. 

See  generally  the  title  "Chattel 
Mortgages. ' ' 

80.  The  common-law  lien,  which  was 
the  right  to  a  thing  to  secure  a  charge, 
the  creditor  could  readily  enforce  with- 
out judicial  aid.  Statutory  liens  such 
as  carriers,  innkeepers  and  the  like, 
were  usually  enforcible  by  the  statute 
in  manner  and  form,  and  in  the  court 
named. 

See  the  title  "Vendor  and  Pur- 
chaser. ' ' 

81.  But  equitable  liens,  such  as  the 
vendor's  lien,  were  merely  rights  in  a 
thing,  and  therefore  were  only  enforci- 
ble in  chancery.  The  law  courts  neither 
recognized  the  right  nor  gave  a  rem- 
edy over  the  equitable  liens,  and  so 
chancery  had  exclusive  jurisdiction,  be- 
cause the  right  was  purely  equitable; 
and  such  liens  it  would  enforce  by  any 
remedy  which  was  appropriate,  usually 
by  sale  of  property  to  raise  a  fund  to 
discharge  the  lien.  Adams  Eq.,  126, 
128. 

82.  Not  statutory  but  contractual 
penalties  and  forfeitures 

See  the  titles  "Bonds";  "Penalties, 
Forfeitures,  and  Fines." 

83.  "The  man  who  had  set  his 
hand  to  a  charter  (writing),  from  be- 
ing bound  because  he  had  consented 
to  be,  and  because  there  was  a  writing 
to  prove  it,  was  now  held  (in  the 
courts  of  common  law)   by  force  of  the 


seal  and  by  deed  alone  as  distinguished 
from  all  other  writings."  Holmes 
Common  Law,  273. 

84.  Whenever  a  penalty  is  designed 
merely  to  secure  the  payment  of  a 
given  sum  of  money  or  the  perform- 
ance of  some  act,  equity  will  regard 
this  intent  rather  than  the  form,  which 
attracts  and  governs  courts  of  law, 
and  will  aid  in  having  done  that  which 
in  good  conscience  ought  to  be  done. 
1  Pom.  Eq.  Jur.,   §378. 

85.  The  maxim  of  abhorrence  and 
rule  of  abstinence  from  penalty  and 
forfeiture  is  rather  a  negative  than  a 
positive  rule  with  equity,  and  alone 
would  not  give  jurisdiction  to  its 
courts,  but  would  leave  obligees  en- 
tirely outside  the  pale  of  relief.  Snell 
Eq.,  333. 

86.  But  total  inaction  would  not 
accomplish  justice,  for  always  the 
courts  of  law  will  adjudge  the  penalty 
modo  et  forma  as  contracted  for.  To 
prevent  this  wrong  equity  takes  juris- 
diction actively  to  prevent  the  con- 
summation of  either  forfeiture  or  pen- 
alty whenever  by  so  doing  it  can  effect 
substantial  justice.  1  Pom.  Eq.  Jur., 
§381. 

87.  This  equity  consummates  by  en- 
joining the  obligee  from  enforcing  his 
penalty  or  forfeiture,  and  requiring  the 
obligor  to  pay  the  money  or  do  the 
act  primarily  promised.  Gibson's  Suits 
in   Chancery,    §43. 

88.  To  interfere  would  involve  the 
court  of  equity  in  the  absurd  attempt 
to  repeal  or  annul  a  valid  statute. 
Equit.v  only  assumes  to  control  con- 
tractual penalties  and  forfeitures.  Jer. 
Eq.   Jur.,    §477. 
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Equity  also  takes  note  of  the  distinction  between  penalty  and 
liquidated  damages,^"  and  refuses  to  interfere  to  prevent  the  recovery 
and  enforcement  of  a  judgment  for  such  damages,  when  their  amount 
and  recovery  were  actually  or  presumably  within  contemplation  of 
the  parties  at  the  making  of  the  contract.'**' 

But  accident,  mistake,  surprise  or  fraud  will  move  equity  to  enjoin 
the  penalty  or  forfeiture,  whenever  money  damages  will  compensate 
for  the  breach  of  contract."^ 

7.  Married  Women.  —  The  summary  power  given  by  the  common 
law  to  the  husband  over  the  property  of  the  wife  was  often  so  abused 
as  to  require  for  her  protection  the  interposition  of  equity.  He  was 
entitled  on  marriage  to  all  her  goods  and  chattels,"-  and  to  her  ehoses 
in  action  as  soon  as  reduced  to  possession.''^  The  ruthless  exercise  of 
these  conjugal  rights  by  the  husband  often  reduced  to  penury  and 
want  a  wife  who  had  brought  to  the  marriage  altar  a  fair  estate.  The 
common  law  provided  no  protection  for  her.''*  And  so  equity,  recog- 
nizing and  considering  the  injustice  and  peril  of  the  situation,  miti- 
gated the  asperities  of  the  law  by  providing  a  separate  estate,*"*  an 


89.  This  question  most  frequently 
arises  in  case  of  breach  of  covenant, 
when  the  obligee  shrewdly  inserts  in 
the  bond  the  words  "stipulated  dam- 
ages" or  an  equivalent  plirase  to  con- 
ceal the  penalty  and  save  it.  Equity, 
however,  determines  the  rule  to  be  ap- 
plied by  the  substantial  nature  of  the 
contract.  Conn. — Dills  v.  Doebler,  62 
Conn.  366,  26  Atl.  398.  Ga.— Lee  v. 
Overstreet,  44  Ga.  507.  Mo. — Hamaker 
V.  Schroers,  49  Mo.  406.  Nev. — Morris 
V.  McCoy,  7  Nev.  399.  N.  Y.— Skin- 
ner V.  Bayton,  2  Johns.  Ch.  526.  Va. 
Asher  v.  Pendleton,  6  Gratt.  628. 

90.  When  the  injury  is  susceptible 
of  definite  admeasurement,  as  in  cases 
of  mere  non-payment  of  money,  equity 
will  not  allow  a  stipulation  for  a  great- 
er amount,  whether  in  form  of  pen- 
alty or  liquidated  damages.  But  when 
the  injury  is  uncertain  in  itself,  and 
not  susceptible  of  reduction  to  cer- 
tainty by  legal  computation,  then  the 
previous  special  agreement  of  the 
parties  will  be  allowed  to  fix  and  settle 
the  damages.  Kan. — Heatwole  v.  Gor- 
rell,  35  Kan.  692,  12  Pac.  135.  Ky. 
Woodbury  v.  Turner,  etc.  Mfg.  Co.,  96 
Ky.  459,  29  S.  W.  295.  Mass.— Chase 
V.  Allen.  13  Grav  42.  Mo. — Cochran  v. 
People's  R.  Co. ."113  Mo.  359,  21  S.  W. 
6.  Pa.— Wilkinson  v.  Colley,  164  Pa. 
35,  30  Atl.  286;  Malorre  v.  Philadelphia, 
147  Pa.  416.  23  Atl.  628.  Wis.— Rogan 
V.  Walker,  1  Wis.  527. 
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91.  Conn, — Walker  v.  Wheeler,  2 
Conn.  299.  111.— Palmer  v.  Ford,  70 
111.  369.  Mass. — Hancock  v.  Carlton^ 
6  Gray  39.  Mich. — Michigan  State 
Bank  v.  Hammond,  1  Doug.  527.  Mo. 
Orr  V.  Zimmerman,  63  Mo.  72.  Vt. 
Kopper  V.  Dyer,  59  Vt.  477,  9  Atl. 
4;   Hagar  v.  Buck,   44  Vt.   285. 

92.  Coke  Litt.,  300a.  See  generally 
on  the  subject  of  this  section  the  title 
"Husband  and  Wife." 

93.  Bl.  Comm.  But  if  he  died  be- 
fore his  wife  without  having  reduced 
to  possession  her  ehoses  in  action,  they 
survived   to   her.     Coke  Litt.,   35,   I,  b. 

94.  These  rights  he  had  in  addition 
to  tenancy  by  the  curtesy  of  all  her 
lands,  and  the  power  to  collect  rents 
and  alien  her  chattels  real.  Bisph. 
Eq.,  96. 

At  common  law  the  separate  exist- 
ence of  the  wife  was  not,  as  to  prop- 
erty, known  or  recognized,  it  being' 
considered  as  merged  into  that  of  her 
husband.     Snell's  Equity,  342. 

95.  The  separate  estate  of  the  wife — 
the  gracious  gift  of  equity — may  be 
created  out  of  any  kind  of  property 
in  the  following  ways:  (1)  By  ante- 
nuptial written  agreement  of  bride  and 
groom;  (2)  by  special  post-nuptial 
agreement  between  husband  and  wife 
under  peculiar  conditions,  such  as,  e.  g., 
separation;  (3)  by  absolute  gift  from 
husband  to  wife;  (4)  by  gifts  to  her 
from  a  stranger  during  her  coverture; 
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equity  of  settlement""  and    a    right"'    for    the    benefit    of    the    wife. 

The  wife's  separate  estate,  is  usually  conferred  upon  her  by  deed  or  will, 
conveying  property,  real  or  personal,  or  both,  to  a  trustee  for  her  sep- 
arate use  and  benefit,"''  free  from  the  dominion  and  control  of  her  hus- 
band,"" or  the  claims  of  his  creditors.^  It  may  be  conveyed  by  apt  words^ 
directly  to  the  wife^  for  her  separate  use  and  benefit,  free  from  the 
marital  right. 

The  wife's  equity  is  the  interest  she  has  in  one-half  of  her  patrimony 
or  other  property*  which  chancery  will,  upon  her  application,  compel 
the  husband  to  settle  upon  her  before  exercising  his  marital  right  and 


(5)  by  the  wife's  earnings  or  pur- 
chases for  herself;  and  (6)  by  will  or 
deed  of  property  limited  to  her  separate 
use.     Snell   Equity,   342-343. 

96.  The  equity  of  settlement,  orig- 
inally imposed  as  a  condition  upon  a 
husband  who  sought  the  aid  of  chan- 
cery to  possess  himself  of  his  wife's 
personal  estate,  was  long  ago  given 
to  the  wife  as  a  right  of  action  by  next 
friend.  Elibank  v.  Montolieu,  5  Ves. 
737,  37   Eng.   Eeprint  832. 

97.  Pin-money,  that  is  money  al- 
lowed by  the  husband  to  the  wife  for 
purchase  of  clothes  and  ornaments  or 
other  personal  expenditures;  and  para- 
phernalia, that  is  gifts  of  rich  apparel 
and  jewels  to  be  worn  by  the  wife  for 
personal  adornment.  Snell 's  Eq.,  369- 
871. 

98.  Over  this  estate  the  wife  had 
the  same  power  as  a  feme  sole  had 
over  her  property,  to  buy  or  sell,  to 
consume  or  multiply  at  will.  And  this 
estate  and  power  chancery  would  sup- 
port, protect,  and  maintain  for  her 
against  all  comers.  1  Pom.  Eq.  Jur., 
§159. 

99.  The  common  law  recognized  the 
headship  of  the  husband  with  all  its 
incidental  powers  and  conjugal  per- 
quisites. He  became  entitled  to  the 
rents  and  profits  of  the  wife's  realty, 
and  to  all  her  chattels  in  possession, 
and  to  her  choses  in  action,  on  re- 
ducing them  to  possession;  and  to  many 
other  similar  rights  and  powers  in  and 
over  her  estate;  whereby  the  wife  was 
made  subject  to  the  whim,  caprice,  or 
will  of  the  husband,  and  liable  to 
penury,  even  when  she  had  brought 
a  fair  estate  to  the  marriage  altar. 
1  Bl.  Comm.,  433,  et  seq. 

1.  This  separate  property,  whether 
donated  or  willed  to  her,  purchased, 
or   earned  by   her,   the   wife   can   hold 


as  her  own,  so  as  to  save  it  not  only 
from  the  direct  action  or  profligacy 
of  her  husband,  but  what  is  better 
still  from  the  suits  and  claims  of  his 
creditors,  who  without  consulting  her 
have  given  him  credit  upon  the  faith 
of  his  unfounded  promise  that  they 
should  have  it  for  their  security. 
Snell's    Eq.,    342. 

2.  The  following  have  been  ruled 
sufficient:  "for  her  own  use  and  ben- 
efit independent  of  any  other  per- 
son" (Pepper  &  Co.  v.  Lee,  53  Ala. 
33);  "her  receipt  to  be  a  sufficient  dis- 
charge" (Charles  v.  Caleb  Coken  &  Co., 
2  S.  C.  122);  "absolutely"  (Brown  v. 
Johnson,  17  Ala.  232);  "solely  for  her 
own  use"  (Cuthbert  v.  Wolfe,  19  Ala. 
373;  Jarvis  v.  Prentice,  19  Conn.  273; 
Stuart  V.  Kissam,  2  Barb.  493;  Good 
rum  V.  Goodrum,  43  N.  C.  313;  Snyder 
V.  Snyder,  10  Pa.  423);  "her  husband 
to  have  no  control"  (Lewis  v.  Bryce, 
187  Pa.  362,  41  Atl.  275;  Keating  v. 
McAdoo,  180  Pa.  5,  36  Atl.  218);  "for 
the  use,  maintenance  and  support" 
(Newman  v.  James,  12  Ala.  29;  Grif- 
fith's Admr.  V.  Griffith,  5  B.  Mon. 
(Ky.)  113;  Heathman  v.  Hall,  38  N.  C. 
414;  Good  u.  Harris,  37  N.  C.  630;  War- 
ren V.  Haley,  1  Smed.  &  M.  (Miss.) 
647). 

3.  In  these  cases  the  husband  is 
considered  the  technical  trustee.  Ga. 
Whitten  v.  Jenkins,  34  Ga.  297;  Fears 
P.  Brooks,  12  Ga.  195.  Ky. — Long  v. 
White,  5  J.  J.  Marsh.  226.  Mo.— Free- 
man V.  Freeman,  9  Mo.  772.  N.  J. 
Trenton  Banking  Co.  v.  Woodruff,  2 
N  J.  Eq.  117.  N.  C— Steel  v.  Steel, 
36  N.  C.  452.  Tenn. — Hamilton  v. 
Bishop,  8  Yerg.  33.  Vt. — Barron  v. 
Barron,  24  Vt.  375.  Va.— Miller  v. 
Miller's  Admr.,  92  Va.  510,  23  S.  E. 
891. 

4.  Special    circumstances   have   been 
I  held    to    warrant    settlement     of     the 
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power  over  her  property.''  It  is  then  created  by  equity,  and,  because 
not  recognized   by  the  law,   is  enforced    exclusively    in    chancery." 

Pin  Money  and  Paraphernalia.  —  These  are  likewise  creatures  of 
equity — rights  not  recognized  by  law  and  therefore  belonging  ex- 
clusively to  chancery  jurisdiction.'^  They  represent  severally  the  an- 
nual allowance  settled  upon  the  bride  for  her  ornament  and  personal 
expenditure,'*  and  all  the  apparel  and  ornaments  given  to  the  wife  to 
adorn  her  person.'' 

8.  Wardship.  —  Potentially  all  the  infants  of  England  were  wards 
of  the  king,  as  parens  patriae.'^'^  This  wardship  the  king  delegated 
to  chancery,^^  which  exercised  jurisdiction,  whenever  necessary  for  the 
protection  of  the  infant's  property  by  appointing  a  guardian,^^  and 
further  protected  the  ward  of  either  sex"  by  punishing  for  contempt 
any  person  presuming  to  marry  her  or  him,  without  consent  of  court.^* 
This  formerly  exclusive  jurisdiction  of  chancery  has  in  recent  times 
been  conferred  by  statute  quite  generally  upon  the  probate  courts.^^ 


■whole    upon    her.      Perry     on     Trusts, 
§636. 

5.  This  doctrine  first  proclaimed  in 
Elibank  v.  Montolieu,  5  Ves.  737,  31 
Eng.  Reprint  832,  has  been  generally 
adopted  in  America.  N.  Y. — Keney  v. 
Udall,  5  Johns.  Ch.  464.  Tenn.— Dear- 
in  V.  Fitzpatrick,  Meigs  551.  Va. 
Poindexter  v.  Jeffries,  15   Gratt.  363. 

6.  The  following,  cases-  illustrate: 
Ky. — Bowling  v.  Winslow,  5  B.  Mon. 
29.  Md. — Duvall  v.  Farmers  Bank,  4 
Gill  &  J.  282,  23  Am.  Dec.  558;  Mc- 
Vey  V.  Boggs,  3  Md.  Ch.  94.  N.  J. 
Slack  V.  Emery,  30  N.  J.  Eq.  458.  N.  Y. 
Schuyler  v.  Hoyle,  5  Johns.  Ch.  196. 
Vt.— Short  V.  Moore,  10  Vt.  446.  Eng. 
Elibank  v.  Montolieu,  1  Lead.  Cas.  Eq., 
348. 

7.  Snell's  Eq.,  369-373;  Jeremy  on 
Equity,   37. 

8.  It  was  to  save  the  constant  re- 
currence by  the  wife  to  the  husband 
for  pocket  money,  milliners'  bills  and 
dress-makers'  charges,  and  similar  ex- 
penses purely  personal.  Howard  v. 
Digby,  8  Bligh  N.  S.  224,  5  Eng,  Ee- 
print   928. 

9.  This  wHl  include  gifts  by  the 
husband  to  the  wife  after  marriage  of 
jewels  befitting  her  station  in  life,  for 
the  express  purpose  of  being  worn  by 
her.  Graham  i\  Londonderry,  3  Atk. 
393,  26  Eng.  Eeprint  1026,  These  con- 
jugal provisions  for  the  wife  chancery 
recognizes  and  protects  for  the  same 
reasofl  as  it  does  the  separate  estate— 
the  law  is  powerless.  2  Story  Eq.  Jur., 
§§1375a,  1377. 

10.  Co.   Litt.   88b,  Hargrave's  Note 
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16;  2  Fonbl.  Eq.  224;  2  Kent  Comm, 
227.  See  generally  the  title  "Guardian 
and  Ward." 

11.  Coke  Litt.,  89;  1  Bl.  Comm., 
463.  And  it  is  exercised  by  chancery 
court  in  America.  Ark. — Shumard  v. 
Phillips,  53.  Ark.  37,  13»S.  W.  510.  Cal. 
Wilson  V.  Eoach;  4  Cal.  362.  Ind. 
Marion  County  v.  Shutter,  139  Ind.  268, 
34  N.  E.  665.  '  N.  Y. — In  re  Hubbard, 
82  N.  Y.  90.  Tenn. — Lake  v.  Mc- 
Davitt,  13  Lea  26.  Va. — Durrett  v. 
Davis,  24  Gratt.  302.  Wis.— Glasscott 
V.  Warner,  20  Wis.  654. 

12.  The  first  instance  of  a  guardian 
appointed  by  the  chancellor  on  petition 
without  bill,  and  hence  not  a  guardian 
ad  litem,  was  in  the  case  of  Hampden 
in  1696.  But  afterward  the  power  was 
not  questioned.  Hargrave,  N.  16  to 
Coke's  1st  Inst.,  886. 

13.  1    Chit.    Bl.    Comm.,    384,    n.    11. 

14.  But  to  render  others  than  the 
guardian  liable  to  punishment  for  con- 
tempt, it  must  appear  that  they  had 
notice  of  the  wardship  of  chancery. 
1   Chit.  Bl.  Comm.  385,  n.  11. 

15.  Most  of  the  state  statutes  pre- 
scribe the  mode  of  procedure  to  obtain 
an  appointment;  and  substantial  com- 
pliance therewith  is  essential  to  a 
valid  appointment.  Ark. — Bowles  v. 
Dixon,  32  Ark.  92.  CsX.—In  re  Eikeren- 
kotter's  Estate,  126  Cal.  54,  58  Pac.  370. 
Ind.— Dalton  v.  State,  6  Blackf .  357.  Me. 
Peacock  v.  Peacock,  61  Me.  211.  Md. 
Redman  v.  Chance,  32  Md,  42.  Minn. 
Kurtz  V.  West  Duluth  Land  Co.,  52 
Minn.  140,  53  K  W.  1132;  Davis  v. 
Hudson,   29    Mnn.   27,   11    N.   W.    136. 
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9.  Conversion  and  Reconversion.  —  Equity  likewise  has  exclusive 
jurisdiction  in  case  of  equitable  conversion/"  because  the  law  does  not 
recognize  the  title  created  by  the  maxim:  "Equity  regards  as  done,  what 
ought  to  be  done."^^  Thus:  whenever,  by  will,  settlement  or  contract, 
land  is  directed  to  be  sold  for  money,  or  money  is  directed  to  be  em- 
ployed in  the  purchase  of  land  there  is  in  equity  a  notional  conversion 
of  land  into  money,  or  money  into  land,  whether  or  no  the  land  is 
actually  conveyed  or  the  money  actually  paid.^^ 

And  equity  will  treat  the  conversion  as  already  effected,^'*  and  thus 
give  to  the  heir  money  which  the  law  gives  to  the  executor,^"  and  to 
the  executor  land  which  the  law  gives  to  the  heir.^^ 

Ee-conversion.  —  So  also,  under  the  doctrine  of  re-conversion,  an  ab- 
solute owner  in  fee  simple  in  possession  of  land  directed  to  be  con- 
verted, may  by  his  own  election  nullify  the  conversion  and  restore  the 
property  to  its  original  character;  or  vice  versa.-^ 

10.  Election.  —  Another  instance  of  exclusive  jurisdiction  occurs 
under  the  equitable  doctrine  of  election,-^  which  is  not  recognized 
at  law. 


Nev. — Badenhoof  v.  Johnson,  11  ISTev, 
87.  N.  J.— Weldon  v.  Keen,  37  N.  J. 
Eq.  251.  N.  C— Spears  v.  Snell,  74 
N.  C.  210.  Pa.— Corwin's  Appeal,  126 
Pa.  326,  19  Atl.  38. 

16.  The  exchange  in  nature  of  prop- 
erty from  real  to  personal,  or  from 
personal  to  real,  ■which  takes  place  in 
the  eye  of  equity,  though  not  actually 
effected,  whenever  necessary  to  give 
effect  to  a  will,  contract  or  settlement. 
1  Bouv.  L.  Diet,  title  "Conversion." 
U.  S.— Taylor  v.  Benham,  5  How.  233, 
269,  12  L.  ed.  130.  N.  Y.— Gott  v.  Cook, 
7  Paige  Ch.  521,  534;  Kane  v.  Gott, 
24  Wend.  641,  660.  N.  C— Smith  v. 
McCrary,  38  N.  C.  204.  Pa.— Morrow 
V.   Brenizir,    2   Eawle    185. 

17.  Prof.  Pomeroy  thus  formulates 
this  primary  equitable  principle:  Equity 
regards  and  treats  that  as  done,  which 
in  good  conscience  ought  to  be  done, 
and  would  apply  it  to  "every  kind 
of  case  where  an  affirmative  equitable 
duty  to  do  some  positive  act  devolves 
upon  one  party,  and  a  corresponding 
equitable  right  is  held  by  another 
party."     1  Pom.  Eq.  Jur.,  §364. 

18.  Gibson's  Suits  in  Chancery, 
§45,  where  the  doctrine  in  its  many 
phases  is  exhaustively  illustrated. 

19.  For  illustrations  sec  the  follow- 
ing cases:  U.  S. — Peters  v.  Beverly,  10 
Pet.  532,  9-  L.  ed.  522.  Md.— Brewer 
V.  Herbert,  20  Md.  301,  96  Am.  Dec. 
582.  N.  Y.— Worrall  v.  Munn,  38  N 
Y.    137;/   Wood   v.    Cone,    7    Paige    Ch. 


471;  Champion  v.  Brown,  6  Johns.  Ch. 
398,  403.  N.  C— Lindsay  v.  Pleas- 
ants, 39  N.  C.  321.  Pa.— Kerr  v.  Day, 
14  Pa.  112. 

20.  For  examples  of  this  conversion 
see:  Haughwout  v.  Murphy,  22  N.  J. 
Eq.  531;  Crawford  v.  Bertholf,  1  N.  J. 
Eq.  458;  Wayne  v.  Fouts,  108  Tenn. 
145,    65    S.    W.    471. 

21.  And  for  those  of  reverse  results 
see:  Ind. — Jackson  v.  Snell,  34  Ind. 
241.  N.  Y.— Thomson  v.  Smith,  63  N. 
Y.  301.  Tenn. — Jones  r.  Kirkpatrick, 
2  Tenn.  Ch.  693.  Utah.— Schenck  v. 
Wicks,   23   Utah   576,   65   Pac.   732. 

22.  U.  S. — Cropley  V.  Cooper,  19 
Wall.  167,  22  L.  ed.  109.  Ga.— Adams 
V  Bass,  18  Ga.  130.  HI.— Ridgeway 
V.  Underwood,  67  111.  419.  Ky.— Bar- 
nett  V.  Barnett,  1  Mete.  254.  Mich. 
Mandlebaum  V.  McDonnell,  29  Mich. 
78.  N.  J.— Oberly  v.  Lerch,  18  N.  J. 
Eq.  346.  N.  Y.— Trask  r.  Sturges,  170 
N.  Y.  482,  63  N.  E.  534;  Hetzel  v.  Bar- 
ber, 69  K  Y.  1.  N,  C— Bateman  v. 
Latham,  56  N.  C.  35.  Ohio.— Craig  v. 
Jennings,  31  Ohio  St.  84.  Pa.— Reed 
V.  Mellor.  122  Pa.  635,  16  Atl.  80.  R.  I. 
Van  Zandt  v.  Garretson,  21  E.  L  418, 
44  Atl.  221.  Tenn.— Wayne  v.  Fonts, 
108  Tenn.  145,  65  S.  W.  471.  Va.— Ef- 
finger  v.  Hall,  81  Va.  94.  W.  Va. 
Brown  r.  Miller's  Exrs.,  45  W.  Va.  211, 
31  S.  E.  956. 

23.  This  doctrine  applies  where  one 
takes  upon  himself  to  dispose  of  the 
actual   or  anticipated   property   of   an- 
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For  example :  Suppose  that  A,  being  the  owner  of  Blackacre,  de- 
vises it  to  B,  and  at  the  same  time  devises  to  C,  Whiteacre,  owned 
not  by  himself  but  by  B.-*  A  court  of  equity  will  hold  B  entitled  to 
Blackacre  only  on  condition  that  he  renounces  his  claim  to  Whiteacre 
in  favor  of  C,  and  thereby  maintains  the  integrity    of    the    will.^'' 

11.  Performance.  —  Under  the  maxim,  "equity  imputes  an  inten- 
tion to  fulfil  an  obligation,"  accrue  rights  and  interests,  not  recognized 
at  law,  of  which  equity  has  therefore  exclusive  jurisdiction.-**  And 
so,  where  a  man,  under  obligation  to  invest  a  certain  sum  of  money 
in  land  of  certain  general  description  and  to  make  specific  settlement 
of  the  same,-"  invests  the  money,  or  part  thereof,  in  lands  of  the  general 
description,  but  fails  to  effect  the  covenanted  settlement  before  death, 
equity  will  decree  the  purchase  to  be  in  performance,  part  or  full,  of 
the  obligation,  and  will  consummate  the  settlement.^* 

12.  Satisfaction. — Another  principle  of  equity  is:  "A  debtor  is 
not  presumed  to  donate."-''  This  is  the  basis  of  the  equitable  doctrine 
of  satisfaction  w^hich  is  thus  illustrated :  A,  being  indebted  to  B,  be- 
queaths him  a  sum  of  money  equal  to  or  greater  than  his  debt.  In 
equity  this  is  a  satisfaction  of  the  debt.    B  may  take  the  legacy  but  he 


other,  giving  him  at  the  same  time  a 
benefit  in  lieu  thereof.  Jeremy  on 
Eq.,  533.  It  is  really  a  conditional 
gift  or  devise  of  property  to  a  donee 
or  devisee,  upon  the  assumed  right  to 
give  of  his  property  to  a  third  person. 
This  forces  the  donee  or  devisee  to 
an  election  to  keep  his  own,  or  sur- 
render it  and  take  the  gift  or  devise. 
Snell's  Eq.,  206. 

24.  Equity  assumes  that  A  intended 
this  as  a  conditional  devise  to  B  of 
Blackacre  provided  he  would  release 
Whiteacre  to  C,  and  thus  give  com- 
plete effect  to  the  will.  B  cannot  be 
compelled  to  assent  to  this  presump- 
tions disposition  of  his  own  land  by 
another.  Neither  can  he  keep  his  own 
and  get  the  other  also.  But  by  this 
assumption  by  A  of  B's  willingness 
to  consent  to  this  disposition  of  prop- 
erty, B  is  put  to  his  election  which 
piece  he  will  take.     Bisph.  Eq.,  §295. 

25.  B  cannot  conscientiously  keep 
both  "Whiteacre  and  Blackacre  and  thus 
deprive  C  of  the  testator's  intended 
benefaction.  He  must  choose  which  one 
he  will  take.  If  he  elects  to  hold 
his  own  equity  compensates  him  by  an 
additional  gift,  if  possible,  of  the  dif- 
ference in  value  of  the  two  farms,  and 
gives  Whiteacre  to  C  on  his  paying 
this  difference   to   B.     Snell's   Eq.,   209. 

26.  When  a  person  covenants  to  do 
an  act,  and  does  it  not,  but  in  lieu 
does   some   other  act  that  may  be   ap- 
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plied  toward  a  performance  of  the  cove- 
nant, he  is  presumed  to  have  intended 
performance  by  the  other  act.  The 
doctrine  is  much  used  in  England  in 
settlement  of  questions  arising  under 
marriage  articles,  and  is  expressed  in 
two  leading  cases.  Wileocks  v.  Wil- 
coeks,  2  Vern.  558,  23  Eng.  Eeprint 
961;  Lechmere  v.  Carlisle,  3  P.  Wms. 
211,  227,  24  Eng.  Eeprint  1033.  In 
America  it  has  received  little  attention. 
Bisph.   Eq.,   §537. 

27.  The  case  here  stated  resembles 
the  case  of  Lechmere  -v.  Carlisle,  which 
was  strenuously  contested  first  before 
Jekyll,  M.  E.,  whose  opinion  was  en- 
tirely favorable  to  complainant.  But 
on  appeal  and  elaborate  consideration, 
Talbott,  L.  C,  reversed  the  decision  as 
to  about  one-half  of  the  land  under 
litigation.     See   last   note    for   citation. 

28.  The  opinion  of  Chancellor  Tal- 
bot in  the  Carlisle  case  aforesaid  thus 
sententiously  expresses  the  rule:  When 
a  man  lies  under  an  obligation  to  do 
a  thing,  it  is  more  natural  to  ascribe  it 
(a  kindred  thing  done)  to  the  obliga- 
tion he  lies  under,  than  to  a  volun- 
tary act  independent  of  the  obligation. 
Snell's   Eq.,   227. 

29.  This  doctrine  of  satisfaction  is 
akin  to  performance,  in  that  both  sup- 
pose intention.  But  this  difference  is 
to  be  noted,  that,  whereas  in  perform- 
ance the  identical  act  promised  is  con- 
sidered   to    have    been    done,   in    satis- 
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must  discharge  the  debt.^''  So  also  may  a  legacy  be  satisfied  in  equity 
by  an  advancement,^^  or  a  subsequent  legacy;^-  or  a  child's  portion 
may  be  satisfied  by  a  legacy.^^ 

It  belongs  to  the  exclusive  jurisdiction  of  equity  to  decide  under 
what  circumstances  satisfaction  will  be  decreed.^* 

13.  Marshaling.  —  Marshaling  is  also  a  remedy  peculiar  to  equity 
only,  existing-  between  creditors^'^  or  between  beneficiaries  under  a 
will.3« 

By  it  persons  disappointed  of  their  rights  or  demands,  or  in  danger 
thereof  are  relieved  therefrom,  and  enabled  to  obtain  justice  ex  aequo 
et  bono.^'^ 

Thus:  A  holds  a  mortgage  on  a  farm  and  a  town  lot  to  secure  his 
debt ;  and  B  holds  a  later  mortgage  from  the  same  debtor  on  the  farm 
for  his  security.  On  the  bill  of  B  equity  will  compel  A  to  foreclose 
first  on  the  lot,  so  as,  if  possible,  to  make  the  farm  and  lot  satisfy  both 


faction,  the  thing  done  is  different  from 
the  thing  promised  and  is  taken  as  a 
substitute  for  the  act  promised.  Snell's 
Eq.   234. 

30.  But  where  the  bequest  is  less 
than  the  debt  or  is  written  before  the 
debt  is  contracted,  the  doctrine  of  sat- 
isfaction finds  no  application.  East- 
wood V.  Vinke,  2  P.  Wms.  613,  24  Eng. 
Reprint  883;  Cranmer's  Case,  2  Salk. 
508,   91    Eng.   Eeprint   434. 

31.  That  is  by  a  gift  of  money  or 
other  property  made  by  the  testator  in 
his  lifetime  to  the  legatee. 

32.  In  one  case  only  does  a  second 
legacy  satisfy  the  first,  viz.,  when  the 
same  sum  is  bequeathed  and  the  same 
motive  is  expressed  in  both  testa- 
ments.    Bisph.   Eq.   539. 

33.  This  rests  upon  the  legal  and 
equitable  presumption  against  double 
portions  manifested  in  all  the  cases. 
Ex  parte  Pye,  18  Ves.  140,  34  Eng. 
Eeprint  271. 

34.  The  matter  of  satisfaction  of 
legacies  and  portions  will  find  more 
appropriate  place  in  the  title   "Wills." 

35.  Not  general  creditors  but  special 
creditors  who  have  separate  liens  upon 
a  single  fund,  while  the  prior  liener 
has  also  a  separate  lien  upon  another 
fund,  not  accessible  to  the  other  cred- 
itor. Bisph.  Eq.  340.  See  the  title 
"Marshaling  Assets.'' 

36.  When  the  fund  provided  for  a 
legatee'  is  seized  by  a  creditor,  and 
his  debt  thereby  satisfied,  the  legatee 
thus  disappointed  may  recoup  or  com- 
pensate himself  for  the  disappointment 
by  going  against  any  fund  of  the  es- 
tate intended  for  a  beneficiary  inferior 
to  him.     Snell's  Eq.  284. 


37.  The  development  and  application 
of  the  doctrine  of  marshaling  finds  no 
better  illustration  than  that  afforded 
in  the  case  of  Fosdick  v.  Schall,  99 
U.  S.  235,  25  L.  ed.  339,  wherein  a 
sharp  contest  arose  between  certain 
bondholders  secured  by  railroad  mort- 
gages and  claimants  for  labor  done 
on  and  materials  furnished  for  the 
same  railroad,  just  previous  to  and 
pending  a  receivership  of  the  railroad, 
obtained  by  the  bondholders  on  a  suit 
for  foreclosure  of  the  mortgage  because 
of  default  in  interest-payment  on  their 
bonds.  Under  the  terms  of  the  railway 
mortgage  and  the  usual  practice  in 
foreclosure  cases  not  only  the  physical 
property  mortgaged  together  with  all 
better  and  increments,  but  also  the  in- 
come resulting  from  the  receiver's 
operation  of  the  railway  is  applicable 
to  the  payment  of  the  principal  and 
interest  of  the  mortgage  debt,  in  prefer- 
ence to  other  legal  and  equitable  claims 
upon  said  funds.  But  in  this  case  this 
rule  was  definitely  changed  and  the 
bondholders  were  deferred  to  the  legally 
inferior  but  equitably  superior  claims 
of  laborers  and  material  men  for  the 
reasons  thus  tersely  expressed  by  Chief 
Justice  Waite:  "Every  railroad  mort- 
gagee, in  accepting  his  security,  im- 
pliedly agrees  that  the  current  debts 
made  in  the  ordinary  course  of  busi- 
ness shall  be  paid  out  of  the  current 
receipts  before  he  has  any  claim  upon 
the  income.  .  .  .  The  income  out 
of  which  the  mortgagee  is  to  be  paid 
is  the  net  income,  obtained  by  deduct- 
ing from  the  gross  earnings,  what  is 
required  for  necessary  operating  and 
managing   expenses,    proper     equipment 
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debts/^^^  Again :  If  property  devised  to  A  be  taken  to  satisfy  creditors 
of  the  testator,  then  equity  by  marshaling  assets,  gives  A  compensa- 
tion, total  or  partial,  by  contribution  or  substitution,  out  of  other 
assets  of  the  estate,^**  decreed  according  to  equitable  rules  of  privity 
of  liability.-**' 

14.  Administration.  —  The  issue  of  devisavit  vel  non  (has  he  devised 
or  not?)  has  from  time  immemorial  been  triable  only  in  the  courts  of 
common  law;-*^  wliile  the  validity  of  a  testament  was  a  question  for 
the  ecclesiastical  courts.^- 

But  always  the  administration  of  assets  of  a  decedent  has  been  a 


and  useful  improvoment. "  Sometimes 
the  expense  fund  is  robbed  to  pay  the 
interest.  In  such  cases  Justice  Waite 
thus  states  the  preference  due  to  labor 
and  material. 

"If  the  mortgagee  calls  upon  a  court 
of  chancery  to  put  forth  its  extra- 
ordinary powers  and  grant  him  purely 
equitable  relief  (receivership  and  fore- 
closure), he  may,  with  propriety,  be 
required  to  submit  to  the  operation  of 
a  rule  which  always  applies  in  such 
cases,  and  do  equity  in  order  to  get 
equity."  See  also  Virginia  &  Ala. 
Coal  Co.  V.  Central  E.  &  Bkg.  Co.,  170 
U.  S.  355,  IS  Sup.  Ct.  657,  42  L.  ed. 
106S;  Thomas  v.  Western  Car.  Co.,  149 
U.  S.  95,  13  Sup.  Ct.  824,  37  L.  ed. 
663;  Kneeland  v.  American  Loan  & 
Trust  Co.,  136  U.  S.  89,  96,  10  Sup. 
Ct.  950,  34  Lr.  ed.  379;  Union  Trust 
Co.  V.  Illinois  Midi.  E.  Co.,  117  U.  S. 
434,  6  Sup.  Ct.  809,  29  L.  ed.  963; 
Burnhara  v.  Bowen,  111  U.  S.  776,  4 
Sup.  Ct.  675,  28  L.  ed.  596. 

38.  This  method  is  called  "marshal- 
ing by  compulsion"  by  I'rof.  Bispham, 
and  is  discouraged  in  comparison  with 
the  preferable  method,  he  thinks,  of 
"marshaling  by  subrogation,"  wliere- 
by  the  single-security  creditor,  who 
has  lost  his  security  is  subrogated  to 
the  unused  security  of  the  other  cred- 
itor.    Bisph.   Eq.   341. 

39.  These  assets  may  be  such  as  had 
been  specifically  appropriated  for  sat- 
isfaction of  debts,  or  had  been  devised 
or  bequeathed  to  some  inferior  devisee 
or  legatee.  Assets  held  by  a  preferred 
devisee,  or  for  a  preferred  object  are 
not  subject  to  his  claim. 

40.  The  order  of  liability  to  cred- 
itors of  the  assets  of  the  estate,  as  de- 
scribed by  the  classes  of  persons  for 
whom  the  assets  are  intended  by  the 
testator  is  as  follows:  First,  the  resid- 
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uary  legatees  or  next  of  kin;  second,  the 
heirs  at  law;  third,  the  charged  dev- 
isees; fourth  the  pecuniary  legatees; 
fifth,  the  specific  legatees  and  the 
devisees;  sixth,  general  appointees; 
seventh,   the  widow  dissenting. 

41.  An  issue  of  fraud,  even,  in  ob- 
taining a  devise  of  lands,  made  or 
arising  in  a  court  of  equity  is  always 
and  without  exception  sent  out  of 
equity  into  a  court  of  law  to  be  therein 
tried  by  jury  and  determined  according 
to  the  course  of  the  common  law.  3 
Bl.  Comm.  431;  Jer.  Eq.  Jur.,  B,  e, 
pt.  2,  ch.  4,  §5,  p.  488;  1  Fonbl.  Eq., 
B,  I,  ch.  2,  §3;  2  Story  Eq.  Jur.,  ch. 
VI,   §184;    Cooper  Eq.   PI.   125. 

See  generally  the  titles  "Decedents' 
Estates;"  "Executors  and  Administra- 
tors. ' ' 

42.  These  were  in  England:  First, 
the  arch-deacon's  court  with  appeal  to 
the  bishop's  court;  second,  the  con- 
sisting court  held  in  the  cathedral  by 
the  bishop's  chancellor,  with  appeal  to 
the  archbishop  of  the  promise;  third, 
the  Court  of  Arches  with  an  appeal  to 
the  archbishop's  ofiicial  principal,  and 
from  him  to  the  king  in  chancery; 
fourth,  the  court  of  peculiars,  a  branch 
of  the  Court  of  Arches,  with  like  ap- 
peals; fifth,  the  prerogative  court,  es- 
tablished to  try  all  testamentary  causes 
where  the  deceased  left  bona  iwtabilia 
in  two  different  dioceses;  sixth,  the 
Great  Court  of  Appeals,  composed  of 
lords,  spiritual  and  temporal,  judges  of 
the  civil  law^  delegated  to  hear  all 
appeals  to  the  king,  ecclesiastical 
tribunals — all  of  them  lawful  courts, 
but  "not  courts  of  record.  '  3  Bl 
Comm.  64,  68.  We  have  no  counter- 
parts for  them  in  America.  Our  courts 
of  probate  generally  perform  their  func- 
tions. 
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part  of  the  exclusive  jurisdiction  oi  the  court  of  chancery/^  because 
of  the  inefficiency  of  the  courts  of  probate  or  ordinary."  And  here 
equity  employs  to  its  highest  efficiency  its  cognate  remedies  of  ac- 
counting,"^ marshaling,*«  contribution,-*^  set-off^'  and  exoneration*^ 
to  administer  full  and  complete  justice  to  all  persons  interested  m 
the  estate.^" 

15.  Smnmary.  —  Thus  ends  the  list  of  subjects  of  which  equity  had 
exclusive  jurisdiction.  But  it  is  not  to  be  understood  that  the  authority 
exercised  in  equity  over  these  topics  is  any  more  complete  than  over 
the  subjects  hereinafter  to  be  enumerated  as  of  the  concurrent  juris- 
diction. Equity  does  not  do  things  by  halves.  It  lives  to  supply  the 
defects  of  the  law.  And  whenever  it  assumes  jurisdiction,  whether, 
exclusive  or  concurrent,  it  exercises  complete  authority  to  do  full 
justice  in  the  premises.^^ 


43.  U.  S. — Hagan  v.  Walker,  14  How. 
29,  14  L.  ed.  312.  Ala. — Ligon  v.  Ligon, 
105  Ala.  460,  17  So.  89;  Pilaris  v. 
Leachman,  20  Ala.  662;  Ledj-ard  f. 
Johnston,  16  Ala.  548.  Ga. — Adams  V. 
Dixon,  19  Ga.  513;  Walker  V.  Morris, 
14  Ga.  323.  111.— Winslow  v.  Leland, 
128  111.  304,  21  N.  E.  588;  Freeland 
V.  Dazey,  25  111.  294.  Md. — Alexander 
V.  Leakin,  72  Md.  199,  19  Atl.  532; 
Sabel  V.  Slingluff,  52  Md.  132.  Miss. 
Garner  v.  Lyles,  35  Miss.  184.  N.  J. 
Dorsheimer  v.  Eorback,  23  N.  J.  Eq. 
46,  52;  Frey  v.  Demarest,  16  N.  J.  Eq. 
236.  N.  Y. — Thompson  v.  Brown,  4 
Johns.  Gh.  619.  Pa.— Fowler's  Appeal, 
87  Pa.  449,  454.  S.  C. — Reeder  v. 
Speake,  4  S.  C.  293.  Wis.— Meyer  v. 
Garthwaite,  92  Wis.  571,  66  N.  W. 
704. 

44.  Adams'  Eq.  257;  Bisph.  Princ. 
of  Eq.  528;  Adams  v.  Dixon,  19  Ga. 
513. 

45.  This  may  include  not  only  the 
opening  of  a  stated  or  even  settled 
account,  but  the  stating  of  a  proper 
account  wherever  the  action  of  account 
would  lie  (Fowle  v.  Lawrason,  5  Pet. 
(U.  S.)  495,  8  L.  ed.  204);  or  where 
the  decedent  had  business  dealings  in- 
volving many  items,  or  where  in  con- 
sequence of  his  relations  of  trust  or 
confidence,  he  had  handled  the  estate 
of  another  or  done  business  for  him  in- 
volving numerous  items  or  a  series  of 
transactions  (Gibson  Suits  in  Chancery, 
§953). 

46.  Marshaling  is  often  needed  in 
administration,  notwithstandinpj  the 
statutory  simplification  of  its  methods, 
for  thus  only  can  the  problems  be 
solved    60    often    arising    from    double 


security  to  one  creditor  and  single  se- 
curity to  another  from  a  common 
debtor.     Bisph.  Eq.,  §27. 

47.  Few  estates  of  any  magnitude 
could  be  administered  in  America, 
where  plural  suretyship  is  the  rule, 
without  resort  to  equitable  contribu- 
tion for  the  protection  of  assets  and 
their  equal  distribution.     Jer.   Eq.  517. 

48.  Natural  equity  says  that  cross- 
demands  should  compensate  each  other, 
by  deducting  the  less  from  the  greater 
and  paying  only  the  balance  due,  and 
this  rule  is  peculiarly  appropriate  to 
the  affairs  of  a  decedent's  estate. 
Sncll's  Eq.  51  o. 

49.  This  equity  is  applied  in  ad- 
ministration in  estates  where,  as  in 
United  States  Bank  v.  Beverly,  1  How. 
(U.  S.)  134,  11  L.  ed.  75,  a  testator  with 
the  consent  of  creditors  exonerates  his 
personalty  from  liability  for  their  debts; 
or  as  in  the  English  case  of  Ancaster 
V.  Mayer,  1  Bro.  C.  C.  454,  28  Eng. 
Reprint  1237,  where  the  decedent's  per- 
sonal estate  is  exempt  from  a  mortgage 
debt  on  his  realty,  by  the  fact  that  it 
was  contracted  not  by  him  but  by  his 
father,  and  no  note  executed  by  the 
decedent. 

50.  Insolvent  administration,  more 
than  the  settlement  of  solvent  estates, 
requires  the  use  of  these  andi  other 
equitable  doctrines  or  methods,  as  the 
single  case  in  chancery  necessarily  in- 
volves alike  all  creditors,  as  well  «s 
heirs  and  distributees,  or  devisees  and 
legatees,  in  the  distribution  of  the  as- 
sets. 

51.  The  history  of  chancery  shows 
how  slowly  equity  came  to  an  appre- 
ciation   of   the   full    scope    and    import- 
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F.  Subjects  of  Concurrent  Jurisdiction.  —  1.  General  State- 
ment. —  Beside  those  cases  of  wrong  and  injury  to  property  and 
property  rights  already  enumerated,  wherein  the  common  law  afforded 
no  remedy,  and  equity  therefore  took  jurisdiction  and  gave  relief  to 
the  suffering  suitor,  was  a  large  class  of  cases  of  various  kinds  and 
names,  wherein  the  law  attempted  to  do  justice,  but  could  not  fill  the 
equity  measure.^^ 

Here  the  law  recognized  the  rights  of  the  parties  and  offered  a 
remedy,  which,  for  lack  of  a  better  one,  was  used  by  generations  of 
Englishmen  as  a  sort  of  make-shift.'^^  But  the  remedy  afforded  fell 
short  of  the  mark,  or  the  process  of  the  law  was  so  stiff  and  rigid  as 
not  to  effect  its  purpose;  therefore  equity  came  with  its  elastic  touch 
to  minister  unto  them.^* 


ance  of  this — one  of  its  saving  maxims, 
and  how  long  it  paltered  with  justice 
by  compelling  its  supplicant  to  take 
two  bites  at  a  cherry.  For  example: 
A  plaintiff  successful  in  recovering  his 
land  or  enjoining  a  nuisance  or  wasta 
in  chancery,  was  not  permitted  to  show 
the  value  of  his  mesne  profits  or  the 
amount  of  his  damages;  for  these  he 
must  bring  a  separate  suit  at  law. 
Again:  After  he  had  succeeded  in  set- 
ting up  his  lost  deed,  or  note  or  con- 
tract or  in  reforming  his  deed  or  con- 
tract, he  must  then  sue  at  law  to  re- 
cover his  land  or  chattel  or  debt  or 
damages.  Thus  equity  in  former  times 
did  things  by  halves.  But  in  these  days 
there  remain  but  few  instances  in 
which  equity  is  not  true  to  her  maxims 
and  to  the  general  welfare  of  society. 

52.  The  real  foundation  of  this  con- 
current branch  of  equitable  jurisdic- 
tion— the  essential  condition  on  which 
every  case  of  its  exercise  must  rest — • 
is,  not  that  the  law  affords  no  remedy, 
but  that  the  remedy  afforded  by  the 
law  is  inadequate,  insufficient  or  in- 
complete; not  in  the  essential  nature 
of  the  relief  itself,  but  rather  in  the 
arbitrary  and  in  flexible  rules  of  legal 
procedure  and  the  modes  of  adminis- 
tering the  relief  in  the  courts  of  law. 
1  Pom.  Eq.  Jur.,  §§173,  174;  1  Story's 
Bq.   Jur.,   §§76.  77. 

53.  The  obtaining  possession  of  a 
specific  tract  of  land,  the  obtaining 
possession  of  specific  chattels,  the  as- 
certaining and  recovery  of  specified 
sums  of  money,  either  debt  or  dam- 
ages, by  way  of  compensation — these 
constituted  the  entire  circuit  of  rem- 
edies at  law,  no  matter  what  the  form 
of  action,  or  the  merits  of  the  cause. 
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From  dissatisfaction  with  these  harsh 
and  rigid  forms  of  remedy  came  the 
concurrent  jurisdiction  in  a  worthy  ef- 
fort to  expand  justice  and  embrace 
the  very  right  and  justice  of  the  case. 
1   Pom.   Eq.   Jur.,    §175. 

54.  Justice  Story  says:  "The  first 
consideration  then  is,  whether  there  is 
an  adequate  remedy  at  law,  not  mere- 
ly whether  there  is  some  remedy  at 
law."  Story  Eq.  Jur.,  §80.  See  Cooper 
Eq.  PI.  129.  The  following  cases  will 
illustrate  the  practical  phases  of  this 
question,  and  how  the  court  that  first 
takes  jurisdiction  decides  the  contro- 
versy: Ala, — Hause  v.  Hause,  57  Ala. 
262.  Cal.— Peo^Dle  v.  Houghtaling,  7 
Cal.  348.  Conn.— Kelly  v.  Wiard,  49 
Conn.  443;  Gainty  v.  Russell,  40  Conn. 
450.  G-a.— Persons  v.  Hill,  33  Ga. 
Supp.  141.  111. — MJcMullen  v.  Vanzant, 
73  III.  190.  Ky.— Dorsey  v.  Reese,  14 
B.  Mon.  157.  Md.— Meyer  v.  Saul,  82 
Md.  459,  33  Atl.  539.  Mich.— Eaton 
V.  Trowbridge,  38  Mich.  454.  N.  H. 
Heath  v.  Derry  Bank,  44  N.  H.  174; 
Walker  v.  Cheever,  35  N.  H.  339— 
both  maintaining  jurisdiction  in  equity 
even  after  the  courts  of  law  had 
adopted  equitable  principles.  And  the 
same  views  are  maintained  in  New 
York  chancery  in  the  following  cases: 
Mayne  v.  Griswold,  3  Sandf.  (N.  Y.) 
463;  Minturn  v.  Farmer's  Loan  & 
Trust  Co.,  3  N.  Y.  498;  Gridley  v. 
Garrison,  4  Paige  Ch.  (N.  Y.)  647.  See 
also  Tenn. — Bell  v.  Dewoody,  1  Overt. 
478.  Vt. — Town  of  Glastenbury  v.  Mc- 
Donald, 44  Vt.  450;  Viele  v.  Hoag,  24 
Vt.  46.  Va.— Meek  v.  Spracher,  87 
Va.  162,  12  S.  E.  397;  Dempsey  v.  Law- 
rence,  Gilmer,   333.     W.  Va Knott  V. 

Seamands,  25  W.  Va.  99. 
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2.  Illustrations.  —  To  illustrate :  A,  B,  C,  and  D  were  joint  sureties 
of  X  on  his  guardian  bond  for  Y,  his  ward.  X  was  faithless,  and  A 
for  his  default  was  compelled  to  pay  eight  hundred  pounds,  to  Y  for 
which  the  law  would  give  him.  judgment  against  B,  C,  and  D  severally 
for  two  hundred  pounds — no  more,  no  less,  no  matter  what  the  con- 
ditions.^^ But  if  B  and  C  were  bankrupt  or  proof  against  legal  process, 
since  equality  is  equity ,^'^  the  court  of  chancery  would  compel  D  to 
pay  A  four  hundred  pounds  and  thus  share  the  surety  burthen 
equally.^^ 

So  likewise  equity  took  concurrent  jurisdiction  with  the  law  in  order 
to  fill  the  measure  of  justice  wherever  necessary  in  cases  of  fraud,  ac- 
cident and  mistake  ;^^  of  dower,  partition  and  boundaries  ;^^  of  set-off, 


55.  See  1  Bouv.  L.  Diet,  title,  "Con- 
tribution." And  see  the  title  "Con- 
tribution" in  this  work.  See  also  Cal. 
Chipman  v.  Morrill,  20  Cal.  131.  lU. 
Golsen  v.  Brand,  75  111.  148.  Ky.— Du- 
puy  V.  Johnson,  1  Bibb  562.  Md. — Car- 
roll V.  Bowie,  7  Gill  34.  Mass. — Mason 
V.  Lord,  20  Pick.  447.  Mo.— Jef- 
fries f.  Ferguson,  87  Mo.  244.  N.  H. 
Fletcher  v.  Grover,  UN.  H.  368.  Ohio. 
Camp  V.  Bostwick,  20  Ohio  St.  337. 
Tenn. — Eiley  v.  Ehea,  5  Lea  115,  116; 
Hickman  v.  Searcy's  Exrs.,  9  Yerg. 
47.  Tex.— Mateer  v.  Cockrill,  18  Tex. 
Civ.  App.  391,  45  S.  W.  751. 

56.  A  standard  maxim  of  equity 
jurisprudence.  See  maxims  of  equity 
set  out  in  this  article,  supra. 

57.  Ala. — Couch  v.  Terry's  Admr., 
12  Ala.  225.  Md. — Young  v.  Lyons, 
8  Gill  162.  Mo.— Carr  v.  Waldron,  44 
Mo.  393.  Pa.— //I  re  Kalbach,  2  Woodw. 
Dec.  415.  Tenn. — Gross  v.  Davis,  87 
Tenn.   226,  11  S.  W.  92. 

58.  Right  here  it  is  proper  to  quote 
Justice  Story's  observation  that  "any 
attempt  at  a  scientific  method  of  dis- 
tribution of  the  various  heads  would 
be  impracticable  and  illusory."  I 
Story  Eq.  Jur.,  §77.  We  may,  how- 
ever, profitably  recall  that  concurrent 
jurisdiction  has  its  origin  either  in  the 
inability  of  the  courts  of  law  to  give 
specific  and  adequate  relief,  or  in  their 
inability  under  the  circumstances  to 
give  any  relief  at  all.  Id.,  §76.  Lord 
Coke  referred  it  readily  to  fraud,  ac- 
cident and  convenience.  4  Inst.  84. 
And  in  this  Sir  Wm.  Blackstone  readily 
concurs.     3  Bl.  Comm.  431. 

59.  Although  dower  is  strictly  a 
legal  right,  chancery  has  long  aided  the 
widow  to  assert  her  right  by  removing 
impediments  (1  Foubl.  Eq.  B.  I,  ch. 
1,    §3),    and    in     America     courts     of 


equity  will  now  entertain  concurrent 
jurisdiction  in  all  cases.  Ala. — Brooks 
V.  Woods,  40  Ala.  538.  Hi.— Blain  v. 
Harrison,  11  111.  384.  Md.— Naill  V. 
Maurer,  25  Md.  532.  N.  J.— Palmer  V. 
Casperson,  17  N.  J.  Eq.  204;  Harts- 
horne  v.  Hartshorne,  2  N.  J.  Eq.  349. 
N.  Y. — Badgley  v.  Bruce,  4  Paige  98. 
N.  C. — Campbell  v.  Murphy,  55  N,  C. 
357.  See  the  title  "Dower,  Proceed- 
ings To  Recover." 

Lord  Loughborough,  justified  the 
equity  jurisdiction  of  partition  on  the 
ground  of  convenience.  "It  is  evi- 
dent," be  says,  in  Calmady  i".  Cal- 
mady,  2  Ves.  Jr.  570,  "that  the  com- 
mission is  much  more  convenient  than 
the  writ  of  partition.  The  value  of 
the  proportion  is  much  more  consid- 
ered; the  interests  of  all  parties  are 
much,  better  attended  to;  and  it  is  work 
carried  on  for  the  common  good  of 
both  parties."  But  the  title  of  both 
parties  must  be  clear;  equity  will  not 
try  a  contested  legal'  title.  Ark. — Byers 
V:  Danley,  27  Ark.  77.  Cal. — Moren- 
hout  V,  Higuera,  32  Cal.  289.  111. 
Daniels  V.  Green,  42  111.  471.  Mich. 
Hoffman  v.  Beard,  22  Mich.  59;  Campau 
V.  Campau,  19  Mich.  116.  Miss. — Has- 
sam  V.  Day,  39  Miss.  392.  N.  J. 
Riverview  Cem.  Co.  v.  Turner,  24  N.  J. 
Eq.  18.  Tenn. — Groves  v.  Groves,  3 
Sneed  187.  Wis. — Hardy  v.  Mills,  35 
Wis.  141. 

The  issuance  of  commissions  to  as- 
certain and  fix  boundaries  of  lands 
was  practiced  by  chancery  before  the 
commonwealth.  See  Peckering  r.  Kimp- 
ton,  2  Tothill  39,  21  Eng.  Reprint  117, 
(5  Car.  1);  and  in  14  Jac.  I,  a  com- 
mission was  awarded  in  chancery  in 
Mullineux  v.  Mullineux,  to  set  out 
lands,  that  "lye  promiscuously."  See 
the  title   "Partition.'^ 
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interpleader  and  accounting,*"'  and  many  other  similar  cases  and 
remedies,  now  to  be  explained  and  illustrated.  But  in  each  of  these 
cases  there  was  some  technical  legal  rule,  or  some  cramping  strait- 
jacket,  or  some  rigid  requirement  of  law,  which  obstructed  the  course 
of  justice,  and  denied  parties  the  full  enjoyment  of  their  rights  of 
property,  and  drove  them  to  equity  to  obtain  relief."^ 

3.  Classification  of  Cases.  —  a.  General  Statement.  —  There  is  a 
commonly  recognized  division  of  the  concurrent  jurisdiction  into  two 
branches,  based  upon  the  right-and-remedy  classification,  rather  than 
upon  logical  distinctions,  to  wit:  (1.)  Cases  in  which  the  ground  of 
action"-  itself  constitutes  the  foundation  of  jurisdiction,  including 
cases  of  fraud,  accident,  mistake  and  the  like.  (2.)  Cases  depending 
for  jurisdiction  upon  the  peculiar  remedies  given  by  chancery,"^  and 
including  cases  of  gifts  and  pledges,  partnership  and  suretyship ;  ac- 
count, set-off  and  appropriation  of  payments ;  exoneration,  contribution 
and  subrogation;  partition  and  dower;  specific  performance  and  in- 
junction ;  reformation  and  rescission,  and  the  like. 

And  here  we  may  be  well  reminded  that  jurisdiction  is  rather  matter 
of  fact  than  of  theory,*''*  and  therefore  the  class  distinction  may  not 
always  be  readily  and  logically  appreciable,  although  it  has  been 
recognized  and  applied  by  the  courts  for  many  generations.*^'^ 

b.  Rights.  —  (I.)  Accident.  —  In  equity  accident  means  not  any  in- 
evitable casualty,  but  an  unforeseen  and,  of  course,  unexpected  loss, 
misfortune  or  event,  external  in  its  nature,  and  not  imputable  to  the 
mistake,  fault  or  negligence  of  the  party  complaining.'^*' 


60.  Equity  has  concurrent  jurisdic- 
tion of  set-off  because  it  "was  in  pos- 
session of  tlie  doctrine,  long  before  the 
law  interfered"  (Lord.  Eldon  in  Ex 
parte  Stephens,  11  Ves.  24,  32  Eng. 
Reprint  996) ;  of  interpleader  because 
of  the  very  narrow  range  and  scope 
of  the  remedy  at  law,  when  it  was 
confined  to  cases  of  a  joint  bailnient 
by  both  claimants  (2  Story's  Eq.  Jur., 
§801);  and  of  account  because  the  ac- 
tion at  law  was  confined  to  bailiff's 
receivers,  and  guardians,  and  to  deal- 
ings between  merchants  (Co.  Litt., 
90b,  172a);  while  the  remedy  came  to 
be  commonly  needed  by  other  classes 
of  persons,  and  the  bill  in  equity  was 
found  to  afford  the  most  ready  and 
effectual  means  of  redress  (3  Bl. 
Comm.   164). 

See  the  titles  "Account  and  Ac- 
counting"; "Interpleader";  "Set-off 
and  Counterclaim.'' 

61.  So  harsh  and  exacting,  so 
cramping  and  restrictive  were  these 
common-law  rules  that  the  legal  remedy 
came  to  be  entirely  abandoned  in  some 
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classes  of  cases,  and  equity  was  reck- 
oned as  having  exclusive  jurisdiction 
of  some  cases  once  suable  at  law.  In- 
stances of  this  course  may  be  found 
in  the  equitable  remedies  of  Discovery, 
Cancellation,  Eescission,  Interpleader, 
Specific  Performance  and  Injunction. 
See  2  Story's  Eq.  Jur.,  §§688-861,  in- 
cluding the  above  topics. 

62.  1  Story's  Eq.  Jur.,  §77;  1  Pom. 
Eq.  Jur.,  §§174,  188;  Snell's  Eq.  Pt. 
Ill,   p.   417;    Bisph.   Eq.,   §8. 

63.  1  Story's  Eq.  Jur.,  §441;  1  Pom, 
Eq.  Jur.,  §§184,  186;  Snell's  Eq.,  Ibid; 
Bisph.   Eq.,    §8. 

See  various  titles  throughout  this 
work  where  these  matters  are  fully 
treated. 

64.  1  Pom.  Eq.  Jur.,  §133;  Smith's 
Manual  of  Equity,  pp.   6,  8, 

65.  1  Spence's  Eq.  Jur.,  pt.  II,  bk. 
II,  ch.   1;   Jer.  Eq.  Jur.,  Introd.,  p.  27. 

66.  1    Bouv.    L.    Diet.,    subject  title. 
Happening    without    intention    is    the 

etymological  meaning  of  accident,  and 
also  the  equitable  signification  on  which 
chancery    takes    jurisdiction    and   gives 
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In  a  multitude  of  contingencies  including  accidents  resulting  in 
"loss  of  deeds,  mistakes  in  receipts  or  accounts,  wrong  payments,  deaths 
which  make  it  impossible  to  perform  a  condition  literally,'"''^  Black- 
stone  says  the  courts  of  law  gave  abundant  relief.  Of  such  cases, 
therefore,  chancery  would  not  assume  jurisdiction.  Its  own  rule  of 
restrainf^^  did  not  allow  it,  and  would  not  permit  it. 

But  there  were  many  cases  of  loss  of  bonds  and  other  sealed  instru- 
ments;®^ of  erroneous  payments  by  executors  and  administrators;^** 
of  imperfect  execution  of  powers^^  in  which  the  law  did  not  and  con- 
fessedly could  not  give  adequate  remedy.^^     In  all  such  cases  equity 


relief.  1  Story  Eq.  Jur.  78,  note  a. 
An  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  par- 
ties when  the  same  was  entered  into, 
and  which  happens  without  the  wilfull 
negligence  of  a  party  and  gives  an  un- 
due advantage  to  one  of  the  contract- 
ing parties  over  the  other  in  a  court 
of  law.  Jer.  Eq.  Jur.,  b,  3,  pt.  2,  p. 
358.  Illustration  of  this  doctrine  may 
be  found  in  the  following  cases:  Loss 
of  a  deed  reformable  in  equity  (Huds- 
peath  V.  Thomason,  46  Ala.  470);  de- 
struction of  court  records  advising  a 
sale  (Garrett  v.  Lynch,  45  Ala.  204; 
Sproles  V.  Powell,  10  Heisk.  [Tenn.] 
693);  death  of  a  sheriff  after  executing 
and  before  return  of  process  (Stewart 
17.  Stokes,  33  Ala.  494) ;  loss  of  nego- 
tiable instrument  (Bridgeford  v.  Ma- 
sonville  Mfg.  Co.,  34  Conn.  546).  But 
equity  cannot  restore  the  lost  records 
of  another  court  (Keen  v.  Jordan,  13 
Fla.  327) ;  though  it  will  restore  a  lost 
sealed  instrument  (Patton  v.  Campbell, 
70  111.  72);  a  lost  mortgage  (Lawrence 
V.  Lawrence,  42  N.  H.  109);  lost  nego- 
tiable paper  (Mass. — McGregory  v.  Mc- 
Gregory,  107  Mass.  543;  Savannah  Nat. 
Bank  v.  Haskins,  101  Mass.  370.  S.  C. 
Chewning  v.  Singleton,  2  Hill  Eq.  371. 
Vt.— Adams  v.  Edmunds,  55  Vt.  352; 
Hopkins  V.  Adams,  20  Vt.  407). 
See  the  title  "Lost  Instruments." 

67.  3  Bl.  Comm.  431.  See  the  title 
♦•Mistake." 

68.  That  elementary  fundamental 
universal  rule  is:  The  equitable  jur- 
isdiction of  chancery  extends  only  to 
such  matters  as  are  not  remediable  by 
the  common  law.  1  Pom.  Eq.  Jur.,  §50. 
And  Lord  Bacon  declared  on  the  oc- 
casion of  acfopting  the  office  of  Lord 
High  Chancellor:  "Chancery  is  or- 
dained to  supply  the  law,  not  to  sub- 
vert the  law."    Bacon  Works  488.   And 


the  federal  statute  pointedly  declares: 
"Suits  in  equity  shall  not  be  sustained 
in  either  of  the  courts  of  the  United 
States,  in  any  case  where  a  plain,  ade- 
quate and  complete  remedy  may  be  had 
at  law."     Eev.  St.,  §723. 

69.  Ala. — Hudspeth  v.  Thomason,  46 
Ala.  470.  Ark,— Allen  v.  Smith,  29 
Ark.  74.  Fla.— Griffin  V.  Fries,  23  Fla. 
173,  2  So.  266.  111. — Patton  v.  Camp- 
bell, 70  111.  72.  Mo.— Donaldson  V. 
Williams,  50  Mo.  407.  N.  J. — Moore  V. 
Durnam,  63  N.  J.  Eq.  96,  51  Atl.  449; 
Reeves  v.  Morgan,  48  N.  J.  Eq.  415, 
21  Atl.  1040.  N.  Y. — Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.  294.  Ore. — Howe 
V.  Taylor,  6  Ore.  284.  W.  Va.— Lyttle 
V.  Cozad,  21  W.  Va.  183;  Hickman  v. 
Painter,  11  W.  Va.  386. 

70.  These  cases  are  mostly  English, 
the  following  showing  relief  to  exec- 
utors, to-wit:  Jones  V.  Lewis,  2  Ves. 
Sr.  240,  28  Eng.  Reprint  155;  Edwards 
V.  Freeman,  P.  Wms.  435,  24  Eng. 
Reprint  803;  Pooley  v.  Ray,  1  P.  Wms, 
355,  24  Eng.  Reprint  423;  and  the  fol- 
lowing to  legatees:  Moore  v.  Moore, 
2  Ves.  596,  28  Eng.  Reprint  380;  Orr 
V.  Kaines,  2  Ves.  Sr.  194,  28  Eng.  Re- 
print 125;  Noel  V.  Robinson,  1  Vern. 
90,  23  Eng.  Reprint  334;  Walcott  V. 
Hall,  2  Brown  Ch.  305, 

71.  Ala. — Stewart  v.  Stokes,  33  Ala, 
494,  la. — Long  p.  Hewitt,  44  Iowa  363. 
Ky.— Bakewell  v.  Ogden,  2  Bush  265. 
Ohio.— Barr  V.  Hatch,  3  Ohio  527,  Va. 
Freeman  v.  Eacho,  79  Va.  43. 

72.  None  of  the  foregoing  cases  are 
within  the  "multitude  of  contingen- 
cies" suggested  by  Blaekstone  (3 
Comm.  431)  as  relievable  at  law.  But 
if  they  were,  since  equity  had  always 
jurisdiction  of  such  cases,  it  is  not  lost 
by  the  jurisdiction  assumed  by  law 
courts,     i  Pom.  Eq.  Jur.,   §824. 
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assumed  jurisdiction  and  gave  relief  to  the  sufferer,  provided  only  he 
showed  a  conscientious  title  thereto.'* 

"What  was  and  what  not  sufficient  ground  to  invoke  the  powers  of 
the  court  of  chancery  to  afford  relief  was  a  question  pertaining  not 
so  much  to  jurisdiction  as  to  the  rules  and  doctrines  of  equity  juris- 
prudenceJ^ 

This,  however,  is  worthy  of  note,  that,  afterward  when  the  genius 
of  Mansfield  had  liberalized  the  law,'^^  and  the  courts  of  King's  Bench 
and  Common  Pleas  gave  remedy  also  in  these  cases,  as  well  as  in  the 
others,  the  High  Court  of  Chancery  did  not  thereupon  surrender  its 
jurisdiction  to  the  common  law  courts,'^"  but  persisted  in  maintaining 
ni  proprio  vigore  the  jurisdiction  and  authority  over  these  cases, 
originally  forced  upon  it  by  the  stolid  inefficiency  of  those  courts." 

(II.)  Mistake.  —  (A.) Statement.  —  "Within  the  meaning  and  cognizance 
of  equity  a  mistake  exists  where  a  person,  acting  upon  erroneous  idea 
of  law  or  fact,  does  or  omits  to  do,  some  act  which,  but  for  the  erro- 
neous idea,  he  would  not  have  done  or  omitted.'^^  If  the  mistake  is 
caused  by  imposition  or  misplaced  confidence  the  relief  may  be  sought 
and  will  be  granted  on  the  broader  ground  of  fraud.'^''  If,  however, 
the  act  or  omission  arises  from  ignorance,  surprise,  inadvertence,  or 
forgetfulness,  the  relief  granted  will  be  predicated  upon  the  ground 


73.  Speaking  of  the  many  illustra,- 
tive  eases  in  which  relief  has  been 
granted  against  untoward  accidents  and 
their  results,  Justice  Story  says: 
"They  all  proceed  upon  the  common 
foundation  .  .  .  that  the  plaintiff 
has  rights  which  ought  to  be  pro- 
tected and  enforced;  or  that  he  will 
sustain  some  injury,  loss  or  detriment, 
which  it  would  be  inequitable  to  throw 
upon  him."  1  St.  Eq.  Jur.,  §100.  So 
too  Prof.  Pomeroy  bases  the  right  to 
relief  in  accident  cases  "upon  these 
two  essential  requisites  of  jurisdiction: 
The  plaintiff's  conscientious  right  to 
relief;  and  the  impossibility  of  obtain- 
ing adequate  remedy  at  law."  See  2 
Pom.   Eq.   Jur.,    §824. 

74.  One  of  these  rules  is  thus  hap- 
pily stated  by  Lord  Eldon  in  Eyre  v. 
Everett,  2  Russ.  381,  38  Eng.  Eeprint 
379:  "This  court  will  not  allow  itself 
to  be  ousted  of  any  part  of  its  original 
jurisdiction  because  a  court  of  law 
happens  [accident?]  to  fall  in  love 
with  the  same  or  a  similar  jurisdic- 
tion." Couple  this  with  the  conceded 
facts,  "accident  is  one  of  the  oldest 
heads  of  equity  jurisdiction,"  and  that 
"this  jurisdiction   was  much   more   un- 
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defined  and  comprehensive  at  an  early 
day  than  it  is  at  present"  (2  Pom.  Eq 
Jur.,  §824) ;  and  that  Coke  and  Cowper 
and  Jeremy  and  Story  all  give  different 
definitions  of  "accident"  (Id.,  §§823  n 
I  and  825  n  I),  and  the  reason  for 
standing  on  the  equity  maxims  for  this 
jurisdiction  is  not  hard  to  see. 

75.  Near  the  close  of  the  eighteenth 
century. 

76.  Story  Eq.  Jur.,  §80;  Snell's 
Equity  419;  Bisph.  Eq.  175;  Jer.  Eq. 
Jur.  *361;  Hall  v.  Hall,  43  Ala.  488; 
Case  V.  Fishback,  10  B.  Mon.  (Ky.)  40. 

77.  Bisph.  Eq.  37,  and  the  following 
cases:  Md. — Schroeder  v.  Loeber,  75 
Md.  195,  23  Atl.  579,  24  Atl.  226.  N.J. 
Sweeny  v.  Williams,  36  N.  J.  Eq.  627. 
Pa.— Church   v.   Moore,   10   Pa.   273. 

78.  2  Bouv.  L.  Diet.,  subject-title; 
Smith's  Manual  of  Equity  45;  Kerr  on 
Fraud  and  Mistake  396;  Snell's  Eq. 
429;    1   Story's  Eq.   Jur.,   §110. 

Mistake  proper  arises  from  forget- 
fulness, ignorance  or  unconsciousness. 
Bisph.    Eq.    185. 

See  the  title  "Mistake." 

79.  Tbid;  Beckett  v.  Heston,  49  N. 
J.  Eq.  510,  23  Atl.  1014;  Smith  V.  Smith, 
134  K  Y.  62,  31  N.  E.  258. 
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of  mistake.^"     The  subject  is  readily  divisible  into   two  heads:    (1) 
Mistake  of  law;  (2)  mistake  of  fact.^^ 

(B.)  Mistake  of  Law.  —  From  the  consequences  of  mistake  of  fact 
equity  grants  relief;  but  not  from  mistake  of  law  unless  mingled  with 
some  other  equity.*-  For,  both  law  and  equity  conclusively  presume 
every  citizen  to  know  the  law;  and  therefore  neither  excuses  a  civil 
or  criminal  breach  of  its  mandates  or  provisions.**^ 


80.  A  mistake  to  be  remediable  in 
equity  must  cause  a  loss  to  plaintiff 
which  defendant  ought  not  in  reason 
and  conscience  to  take  advantage  of. 
Gibson  Suits  in  Chancery,  §940  n.  3. 

81.  Snell's  Eq.  429;  Jer.  Eq,  Jur. 
366;    Bisph.    Eq.    186. 

82.  This  doctrine  is  illustrated  by 
the  leading  case  of  Hunt  v.  Eous- 
manier's  Admrs.,  8  Wheat.  (U.  S.)  174, 
5  L.  ed.  589,  wherein  Hunt  was  hon- 
estly misled  by  his  counsel  to  believe 
that  a  power  of  attorney  executed  to 
himself,  as  creditor,  by  his  debtor, 
Eousmanier,  to  make  a  bill  of  sale  of 
a  ship,  was  a  valid  security  for  his 
debt.  This  mistake  of  law  was  for- 
cibly declared  by  the  Supreme  Court 
of  the  United  States  to  afford  no 
ground   for   relief. 

Similar  decision  was  rendered  in: 
Ala. — Gwynn  v.  Hamilton,  29  Ala.  233; 
Dill  V.  Shahan,  25  Ala.  694.  Cal.— 
Smith  V.  McDougal,'  2  Cal.  586.  111. 
Goltra  i>.  Sanasack,  53  111.  456.  Ind. 
State  V.  Britton,  102  Ind.  214,  1  N.  E. 
617.  la. — Glenn  v.  Statler,  42  Iowa 
107.  Md. — Carpenter  v.  Jones,  44 
Md.  625.  Me. — Freeman  v.  Curtis,  51 
Me.  140.  Miss. — Lyon  v.  Sanders, 
23  Miss.  530.  Mo.— McMurray  v.  St 
Louis  Oil  Mfg.  Co.,  33  Mo.  377.  Neb. 
Mills  V.  Miller,  2  Neb.  299.  N.  J. 
Hampton  v.  Nicholson,  23  N.  J.  Eq. 
423;  Wintermute  v.  Snyder,  3  N.  J. 
Eq.  489.  N.  Y.— ^hamplin  v.  Layton, 
18  Wend.  407;  Storrs  v.  Barker,  6 
Johns.  Ch.  166.  Pa. — Gross  v.  Leber, 
47  Pa.  520;  Peters  v.  Florence,  38  Pa. 
194;  McAnineh  V.  Laughlin,  13  Pa.  371. 
Tenn.— Trigg  v.  Eead,  5  Humph.  529. 
Vt.— Mellish  v.  Robertson,  25  Vt.  603. 
Va. — Throckmorton  v.  Throckmorton, 
91  Va.  42.  22  S.  E.  162. 

The  other  equity  may  be  conscious 
advantage  of  the  known  ignorance  of 
another,  and  encouraging  him  to  follow 
it.  U.  S.— Snell  v.  Atlantic  F.  &  M. 
Ins.  Co.,  98  U.  S.  85,  25  L.  ed.  52; 
Wheeler  v.  Smith,  9  How.  55,  13  L. 
ed.    44.      Ala. — Ilardigree    v.    Mitchum, 


51  Ala.    151.     Ark.— Clark   v.    Hershy, 

52  Ark.  473,  12  S.  W.  1077.  Conn. 
Chestnut  Hill  Reservoir  Co.  v.  Chase, 
14  Conn.  123.  111.— Metropolitan  Bank 
V.  Godfrey,  23  111.  579.  Ind.— Bales 
V.  Hunt,  77  Ind.  355.  la. — Lee  v.  Per- 
cival,  85  Iowa  639,  52  N.  W.  543.  Me. 
Freeman  v.  Curtis,  51  Me.  140.  Md. 
Cumberland  Coal  &  Iron  Co.  v.  Sher- 
man, 20  Md.  117.  N.  J.— Martin  v. 
New  York,  S.  &  W.  R.  Co.,  36  N.  J. 
Eq.  109;  Green  V.  Morris  &  E.  R.  Co., 
12  N.  J.  Eq.  165.  N.  Y.— Haviland  v. 
Willets,  141  N.  Y,  35,  35  N.  E.  958; 
Marsh  v.  McNair,  48  Hun  117;  Chanip- 
lin  V.  Laytin,  18  Wend.  407.  Ohio. 
Williams  v.  Champion,  6  Ohio  169; 
Bigelow  V.  Barr,  4  Ohio  358.  Tenn. 
Spurlock  V.  Brown,  91  Tenn.  241,  18 
S.  W.  868.  Tex.— Moreland  v.  Atchi- 
son, 19  Tex.  303.  W.  Va.— Schuttler 
V.  Brandfass,  41  W.  Va.  201,  23  S.  E. 
808. 

But  compromises  of  doubtful  right 
are  favored  in  equity.  U.  S. — Hen- 
nessey V.  Bacon,  137  U.  S.  78,  11  Sup. 
Ct.  17,  34  L.  ed.  605.  Ala.— Bell  v. 
Lawrence's  Admr.,  51  Ala.  160.  Ore. 
Powell  t\  Heisler,  16  Ore.  412,  19  Pac. 
109.  Tenn.— Trigg  v.  Read,  5  Humph. 
529.  Tex.— Moreland  v.  Atchison,  19 
Tex.  303.  Eng.— Bentley  v.  Mackay,  31 
Beav.    143,    54   Eng.    Reprint    1092. 

Especially  family  compromises.  U.  S. 
Chandler  v.  Pomeroy,  143  U.  S.  318, 
12  Sup.  Ct.  410,  36  L.  ed.  169.  Mich. 
Dakin  i\  Rumsey,  104  Mich.  636,  62 
N.  W.  990.  Pa.— Wilen's  Appeal,  105 
Pa.  121;  Shartel's  Appeal,  64  Pa.  25. 
W.  Va.— Korne  v.  Korne,  30  W.  Va.  1, 
3  S.  E.  17. 

83.  Manser's  Case,  2  Coke  36.  And 
see:  Ala. — 'Gwynn  v.  Hamilton,  29 
Ala.  233.  Ky.— Worley  v.  Tuggle,  4 
Bush  168.  Pa.— Meckley's  Estate,  20 
Pa.  478;  Menges  v.  Oyster,  4  Watts  & 
S.  20.  Tenn.— Trigg  v.  Read,  5  Humph. 
529.  Eng.— Midland  Great  W.  R.  Co. 
V.  Johnson,  6  H.  L.  Cas.  798,  10  Eng. 
Reprint  1509;  Rogers  v.  Ingham,  L.  R. 
3   Ch.  Div.  351,  357. 
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(C.)  Mistake  of  Fact.  —  Tlie  jurisdiction  of  chancery  to  relieve 
aerainst  the  consequences  of  an  innocent  mistake  of  fact  admits  of  no 
doubt  in  cases  where  tliere  is  no  adequate  remedy  at  law.***  And 
equity  usually  effects  the  relief  by  the  use  of  its  own  remedy  of 
rescission  or  reformation  of  deeds,  bonds  or  contracts.^'^  Whether  in 
a  given  case  of  mistake  equity  will  or  will  not  relieve  is  a  problem 
of   equity   jurisprudence,   decided   by  its  maxims    and    principles.^^ 

(m.)  Fraud. —  (A.)  General  Statement.  —  Equity  exercises  a  general 
jurisdiction  in  cases  of  fraud  which  is  sometimes  concurrent  with  and 
sometimes  exclusive  of  the  common  law  courts,  dependent  entirely  upon 
whether  the  fraud  is  of  that  ancient  and  well-known  class  for  which 
the  common  law  affords  complete  and  adequate  remedy  ;^^  or  of  that 
other  kind  utterly  irremediable  at  law  and  relievable  only  in  equity.^* 


84.  A  mistake  of  fact  which  equity 
relieves  against  is  one  not  caused  by 
the  neglect  of  legal  duty  on  the  part 
of  plaintiff,  but  consisting  of  an  un- 
consciousness, ignorance  or  forgetful- 
ness  of  a  fact;  or  in  the  belief  in  the 
existence  of  a  thing  non-existent.  Kerr 
on  Prand  and  Mistake  406;  Bisph.  Eq. 
190.  Two  Illinois  cases  well  illustrate 
this  test  of  jurisdiction,  based  on  the 
inadequacy  of  the  law.  In  Craft  V. 
Dickens,  78  111.  131,  the  court  refused 
to  sustain  an  independent  bill  to  cor- 
rect a  mistake  in  an  attachment  bond 
because  the  legal  remedy  was  clear  and 
adequate;  while  in  Foster  v.  Clark,  79 
111.  225,  a  year  later,  a  bill  was  sus- 
tained to  correct  a  mistake  in  a  mas- 
ter's deed  made  in  a  foreclosure  pro- 
ceeding, because  equity  afforded  the 
only   sufficient    remedy. 

85.  See  snvra,  IV,  F,  3,  e,  (IV). 

86.  The  principles  on  which  a  mis- 
take of  fact  is  relievable  are  stated 
by  Mr.  Snell  to  be:  First,  the  fact 
must  be  material;  second,  it  must  be 
such  as  would  have  eluded  plaintiff's 
knowledge,  although  he  made  diligent 
inquiry;  third,  if  concealed  by  defend- 
ant, then  relief  depends  upon  his  duty 
to  make  it  known;  fourth,  no  relief 
is  granted  where  the  means  of  informa- 
tion are  equally  open  to  both  parties, 
and  no  confidence  is  reposed  by  plain- 
tiff in  defendant.     Snell 's  Eq.  434,  435. 

87.  As  examples  of  this  class,  Just- 
ice Story,  following  Blackstone  Comm. 
Ill,  431,  gives  fraud  in  obtaining  a  will 
or  devise  of  lands;  and  fraud  in  procur- 
ing a  deed  from  an  illiterate  person  by 
falsely  misreading  the  same  to  him 
either  by  the  grantee  or  by  a  stranger. 
1  Eq.  Jur.,  §60.     And  the  United  States 
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Supreme  Court  has  emphasized  this  jur- 
isdiction at  law  by  refusing  to  enter- 
tain a  bill  in  equity  to  cancel  a  life 
insurance  policy  for  false  and  fraud- 
ulent misrepresentation  in  procuring  it. 
Phoenix  Mut.  Life  Ins.  Co.  v.  Bailey, 
13  Wall.  616,  20  L.  ed.  501.  See  also: 
U.  S.— Ambler  v.  Choteau,  107  U.  S. 
5S6,  1  Sup.  Ct.  556,  27  L.  ed.  322; 
Hipp  V.  Babin,  19  How.  278,  19  L. 
ed.  633;  Grand  Chute  V.  Winegar,  15 
Wall.  373,  21  L.  ed.  174.  Ala.— Young- 
blood  V.  Youngblood,  54  Ala.  486.  Ga. 
Huff  V.  Ripley,  58  Ga.  11;  Ellis  v.  La- 
mar, 44  Ga.  9.  Mass. — Payson  V.  Lam- 
son,  134  Mass.  593;  Anthony  v.  Valen- 
tine, 130  Mass.  119;  Suter  v.  Matthews, 
115  Mass.  253;  Jones  v.  Newhall,  115 
Mass.  244,  15  Am.  Eep.  97;  Bassett  V. 
Brown,   100   Mass.   355;   Pratt  V.  Pond, 

5  Allen  59.  Mich. — Winegar  v.  New- 
land,  44  Mich.  367,  6  N.  W.  841.  Tenn. 
Genthner  v.  Pagan,  85  Tenn.  491,  3 
S.  W.  351.  Va. — Green  v.  Spaulding, 
76  Va.  411. 

See  the  title  "Fraud  and  Deceit." 
88.  Included  in  this  class  are: 
First,  those  cases  not  provable  by  di- 
rect testimony,  wherein  fraud  may  be 
inferred  from  attendant  circumstances 
(Ga.— Oliver  v.  Oliver,  118  Ga.  362,  45 
S.  E.  232.  Ky.— Rogers  V.  Thornton, 
101  Ky.  650,  42  S.  W.  97.  Mich.— 
Holmes  V.  Martin,  123  Mich.  155,  81 
N.  W.  1072.  N.  M.— Wells,  Fargo  & 
Co.'s  Express  v.  Walker,  9  N.  M.  170, 
50  Pac.  355.     N.  Y.— Carr  V.  Nat.  Bank 

6  Loan  Co.,  167  N.  Y.  375,  60  N.  E. 
649.  Vt.— Paddock  v.  Strobridge,  29 
Vt.  470,  477) ;  second,  where  it  may 
be  presumed  from  the  subject-matter 
of  the  contract  or  from  the  relation 
of    the   parties     (U.     S. — Schroeder   v. 
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"Fraud  is  infinite  in  variety  and  form.  And  were  a  court  of  equity 
to  lay  down  rules  how  far  it  would  go  and  no  farther,  in  extending 
relief  against  it,  or  to  define  strictly  the  species  or  evidence  of  it,  the 
jurisdiction  would  be  cramped  or  perpetually  eluded  by  new  schemes, 
which  the  fertility  of  man's  invention  would  contrive. "^^ 

Proof  BecLnired.  ■-  The  chief  distinction  to  be  noted  in  limine,  not  as 
determining  jurisdiction,  but  rather  the  amount  of  proof  in  cases  of 
concurrent  jurisdiction  is  that  courts  of  equity  grant  relief  upon  the 
ground  of  fraud  established  by  presumptive  evidence''*'  which  courts 
of  law  do  not  always  deem  sufficient  to  warrant  a  verdict  at    law.^^ 


Young,  161  U.  S.  334,  16  Sup.  Ct.  512, 
40  L.  ed.  721.  Ark.— Kelly  v.  McGuire, 
15  Ark.  555.  Conn. — Taylor  v.  Atwood, 
47  Conn.  498.  Del. — Wiest  v.  Garman, 
3  Del.  Ch.  422.  la.— Galbraith  v.  Mc- 
Laughlin, 91  Iowa  399,  59  N.  W.  338. 
Ky. — Howard   v.   Howard,   87   Ky.   616, 

9  S.  W.  411.  Mich.— Case  v.  Case,  26 
Mich.  484.  Mo. — Garrett  v.  Kansas 
City  Coal  Min.  Co.,  113  Mo.  330,  20 
S.  W.  965.  Tenn.— Stephens  v.  Oz- 
bourne,  107  Tenn.  572,  64  S.  W.  902); 
third,  cases  wherein  the  party  com- 
plaining is  a  third  person,  not  a  party 
to  the  transaction;  as  where  a  convej'- 
ance  is  made  to  a  wife  or  friend  to 
defraud  a  creditor  or  a  purchaser  (Ala. 
McFaddin  v.  McFaddin,  134  Ala.  337, 
32    So.    719.      Conn. — Chapin    v.    Pease, 

10  Conn.  69.  Ind.— Burteh  v.  Elliott, 
3  Ind.  99.  Minn. — Byrnes  v.  Volz,  53 
Minn.  110,  54  N.  W.  942.  Pa.— Bous- 
lough  V.  Bouslough,  68  Pa.  495.  Tex. 
Eivera  V.  White,  94  Tex.  538,  63  S. 
W.  125.  W.  Va.— Edgell  v.  Smith,  50 
W.  Va.  349,  40  S.  E.  402). 

89.  Lord  Chancellor  Hardwicke 
made  this  oft-repeated  quotation  in 
1759  in  his  letter  to  Lord  Kainies,  fol- 
lowing his  decision  in  1745  in  the  case 
of  Lawley  v.  Hooper,  3  Atk.  278,  26 
Eng.  Reprint  962,  and  its  wisdom  has 
received  general  recognition  ever  since 
and  been  followed  by  courts  of  equity 
in  both  Europe  and  America.  No  hard 
and  fast  rules  therefore  have  been  pre- 
scribed to  determine  the  measure  of 
fraud  or  the  limits  of  equitable  juris- 
diction to  relieve  against  it.  Like  the 
trail  of  the  serpent  its  path  is  marked 
and  recognized  by  the  slime  it  leaves 
behind.  It  is  any  cunning,  deception 
or  artifice  used  to  circumvent,  cheat 
or  deceive  another,  and  includes  all 
acts,  omissions  and  concealments,  in- 
volving breach  of  duty,  trust  or  con- 
fidence, whereby  an  undue  and  uncon- 


scientious advantage  is  taken  of  an- 
other. Jer.  Eq.  Jur.,  p.  358.  See  Ches- 
terfield V.  Janssen,  2  Ves.  Sr.  125,  28 
Eng.   Reprint   82. 

90.  In  the  great  ease  of  Chesterfield 
V.  Janssen,  2  Ves.  Sr.  125,  28  Eng. 
Reprint  82,  Lord  Hardwicke  declared 
that  "fraud  may  be  presumed  [in 
chancery]  from  the  circumstances  and 
condition  of  the  parties  contracting; 
and  this  goes  farther  than  the  rule  of 
law,  that  fraud  will  not  be  presumed, 
but  must  be  proven."  This  doctrine 
has  been  challenged  as  unsound  by  the 
Supreme  Court  of  Kentucky  in  Marks- 
bury  V.  Taylor,  10  Bush  519,  wherein 
Judge  Cofer  in  protesting  against  this 
different  measure  of  proof  of  fact  in 
different  courts  distinctly  rules  that 
"the  chancellor,  like  a  jury,  must  have 
such  evidence  as  satisfies  the  mind  to 
a  reasonable  degree  that  fraud  has 
been  committed,  before  he  is  justified 
in  finding  its  existence."  (p.  524.) 
Doctor  Bigelow  states  the  "true  rule 
to  be,  not  that  a  chancellor  may  find 
fraud  on  less  evidence  than  a  jury 
could  in  the  same  case,  but  that  such 
evidence  should  be  required  by  all 
courts  as  to  overcome  the  presumption 
of  innocence.  A  law  court  cannot  pre- 
sume but  may  infer  fraud,  because 
such  court  has  no  jurisdiction  of  con- 
structive (presumptive?)  frauds."  Big- 
elow on  Fraud  472. 

91.  Lord  Eldon  declared  in  Fullagar 
v.  Clark,  18  Ves.  48,  34  Eng.  Reprint 
399,  that  a  court  of  equity  will,  as  it 
ought,  in  many  cases  order  an  instru- 
ment to  be  cancelled  for  fraud,  whick 
a  jury  would  not  be  justified  in  im- 
peaching by  the  rules  of  law  which 
require  fraud  to  be  proved;  and  Justice 
Story  lends  the  weight  of  great  name 
to  this  view  by  saying  that  "courts 
of  equity  will  grant  relief  upon  the 
ground    of    fraud    established    by    pre- 
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(B.)  Classes  of  Fraud.—  (1.)  Statement. —  Next  it  should  be  noted  that 
fraud  is  usually  divided  into  two  classes''^^ — actual  fraud  and  con- 
structive fraud,  each  of  which  will  be  considered  briefly. 

(2.)  Actical  Fraud.  —  Actual  fraud  is  defined  as  something  said,  done 
or  omitted  by  a  person,  designing  thereby  to  obtain  an  unfair  advan- 
tage of  another,  and  to  cheat,  wrong  or  defraud  him  of  his  right  or 
property."-^  Of  all  such  cases  equity  takes  jurisdiction  save  only  the 
case  of  fraudulent  will,**^ 

The  gist  of  actual  fraud  is  misrepresentation  with  intention  to  mis- 
lead; and  the  cases  are  generally  arranged  under  two  heads:  (1) 
Suggestio  falsi,  which  is  the  active  doing  or  saying  of  falsehood,  where- 
by another  is  misled  to  his  harm-®^  '2'^  suvprcssio  veri,  which  is  the 


sumptive  evidence,  "which  would  not 
warrant  a  verdict  in  a  court  of  law." 
1  Eq.  Jur.  190.  Prof.  Ponieroy  seems 
also  to  concur  with  this  view.  2  Eq. 
Jur.,  §874  n.  2.  While  Lord  Eomilly 
holds  to  the  contrary.  Ibid.  And  so, 
where  justices,  lords  and  doctors  dis- 
agree,  their   followers   are    surely  free. 

92.  This  classification  of  fraud,  not- 
withstanding the  protests  of  Lord 
Bramwell,  Justice  Williams,  and  Baron 
Pollock,  that  "constructive  fraud  may 
be  discarded  as  a  worse  than  useless 
figment,"  is  adopted  because  it  refuses 
to  be  discarded.  It  has  been  used  so 
long,  says  Prof.  Pomeroy  (2  Eq.  Jur., 
§922),  "that  any  attempt  to  substitute 
another  in  its  place  would  be  useless." 

93.  Where  a  party  intentionally 
misrepresents  a  material  fact  in  order 
to  mislead  another  or  obtain  an  undue 
advantage  of  him,  there  is  actual 
fraud,  and  equity  will  relieve.  1 
Story's  Eq.  Jur.  192,  It  is  immaterial 
whether  or  not  the  suggestio  falsi  was 
made  recklessly  or  knowingly;  if  effect- 
ive it  is  actionable.  U.  S. — Smith  v. 
Eichards,  13  Pet.  26,  10  L.  ed.  42.  Ala. 
Thompson  v.  Lee,  31  Ala.  292.  Ga.— El- 
der V.  Allison,  45  Ga.  13;  Eeese  v. 
Wyman,  9  Ga.  430;  Smith  v.  Mitchell, 
6  Ga.  458.  lU.— Allen  v.  Hart,  72  111. 
104.  Ky.  —  Graves  v.  Lebannon  Nat. 
Bank,  10  Bush  23.  Me.— Hammatt  V. 
Emerson,  27  Me.  308,  326.  Mich.— Con- 
verse V.  Blumrich,  14  Mich.  109,  123; 
Stone  V.  Covell,  29  Mich.  359.  Miss, 
Oswald  V.  McGhee,  28  Miss.  340.  Mo. 
Glasscock  v.  Minor,  11  Mo.  655;  Buford 
V.  Caldwell,  3  Mo.  477.  N,  Y.— Ham- 
mond V.  Pennock,  61  N.  Y.  145,  151; 
Sharp  V.  Mayor,  40  Barb.  256.  Tenn. 
Bankhcad  V.  Alloway,  6  Coldw.  56. 
Tex.— York  v.  Gregg,  9  Tex.  85;  Mitch- 
ell  V.    Zimmerman,    4    Tex.    75.      Vt. — 
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Twitchell  v.  Bridge,  42  Vt.  68. 

94.  This  is  tried  at  law  under  the 
issue  devisavit  vel  non.  U.  S. — Ellis 
i:  Davis,  109  U.  S.  485,  3  Sup.  Ct. 
327,  27  L.  ed.  1006;  Case  of  Broder- 
ick's  Will,  21  Wall.  503,  22  L.  ed. 
599;  Gains  v.  Chew,  2  How.  619,  11 
L.  ed.  402;  Tarver  v.  Tarver,  9  Pet. 
174,  9  L.  ed.  91,  Ala.— Watson  v. 
Bothwell,  11  Ala.  650.  Ark.— E  well 
V.  Tidwell,  20  Ark.  136.  Cal.— Sohler 
V.  Sohler,  135  Cal.  323,  67  Pac.  282; 
McDaniel  v.  Pattison,  98  Cal.  86,  27 
Pac.  651,  32  Pac.  805;  California  V. 
McGlynn,  20  Cal.  233.  Ky.— Hunt  V. 
Hamilton,  9  Dana  90.  Mass. — Waters 
t-.  Stickney,  12  Allen  1,  90  Am.  Dee. 
122.  Miss.  —  Hamberlin  v.  Terry,  7 
How.  143.  Mo.  —  Hans  v.  Holler, 
165  Mo.  47,  65  S.  W.  308;  Gar- 
land V.  Smith,  127  Mo.  583,  28  S.  W. 
190,  29  S.  W.  836.  N.  Y.— Colton  v. 
Ross,  2  Paige  Ch.  396.  N.  C— Trexler 
V.  Miller,  41  N.  C.  248;  Blue  v.  Patter- 
son, 21  N.  C.  457.  S.  C— McDowell 
V.  Peyton,  2  Desaus.  313.  Tenn. — Bur- 
row i\  Ragland,  6  Humph.  481.  Vt. 
Missionary  Soc.  v.  Eells,  68  Vt.  497, 
35  Atl.  463;  Adams  v.  Adams,  22  Vt. 
50. 

95.  A  positive  misrepresentation,  if 
not  credited  or  credible,  if  of  a  trifling 
nature,  if  of  opinion  or  of  fact  open 
as  day,  or  if  vague  or  inconclusive  in 
nature,  does  not  constitute  relievable 
fraud.  IT.  S. — Slaughter  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627.  Ind.— Bow- 
man V.  Carithers,  40  Ind.  90.  Md.— Mc- 
Aleer  v.  Horsey,  35  Md.  439.  Mich. 
Arnold  v.  Bright,  41  Mich.  207,  2  N. 
W.  16.  Pa.— People's  Bank  Appeal, 
93  Pa.  107.  But  manifest  intention 
by  the  falsehood  to  mislead  another  to 
his  harm  and  to  the  liar's  gain,  if  suc- 
cessful,   is    actionable.      U.    S. — Pacific 
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concealment  of  the  truth  by  one  in  conscience  bound  to  disclose  it, 
whereby  similar  misleading  to  loss  or  injury  is  effected."® 

In  both  classes  of  cases  equity  will  relieve  where  the  law  fails  to  give 
adequate  remedy,"^  and  so  adapts  its  elastic  powers  and  process  to  the 
special  conditions  of  each  case  as  to  effect  the  administration  of  com- 
plete justice  therein.^^ 

(3.)  Constructive  Fraud.  —  "Whatever  its  kind  or  form,  or  name,  fraud 
vitiates  whatever  it  enters,"^  and  is  hateful  alike  to  both  law  and  equity, 
even  though  the  evil  design  or  intention  to  perpetrate  an  actual  fraud  is 
wanting.^  This  class  of  cases,  because  of  their  evil  tendency  to  deceive 
or  mislead  persons  or  to  violate  public  or  private  confidence  or  to  injure 
or  impair  the  public  welfare  are  deemed  equally  baleful  with  actual 


K.  Co.  V.  Missouri  Pac.  R.  Co.,  Ill 
U.  S.  505,  4  Sup.  Ct.  583,  28  L.  ed. 
498.  Ind.— Matlock  v.  Todd,  19  Ind. 
130.  Mass. — David  v.  Park,  103  Mass. 
501.  Mich.— Webster  v.  Bailey,  31 
Mich.  36.  Mo. — Holland  V.  Anderson, 
38  Mo.  55.  N.  Y.— Mead  v.  Bunn,  32 
N.  Y.  275.  Wis.— McCIellan.  v.  Scott, 
24  Wis.  81. 

96.  No  man  in  duty  bound  to  speak 
may  remain  silent  with  impunity. 
Suppressio  veri  is  in  such  case  fraud. 
Fla. — Stackpole  v.  Hancock,  40  Pla. 
362,  24  So.  914.  Ga.— Oliver  v.  Oliver, 
118  Ga.  362,  45  S.  E.  232.  Ky.— Rog- 
ers V.  Thornton,  101  Ky.  650,  42  S.  W. 
97.  Mich.— Holmes  v.  Martin,  123 
Mich.  155,  81  N.  W.  1072.  N.  Y.-— Carr 
V.  Nat.  Bank  &  Loan  Co.,  167  N.  Y. 
375,  60  N.  E.  649.  Vt.— Paddock  v. 
Strobridge,  29  Vt.  470. 

97.  It'  must  do  bo,  or  fail  of  Its 
function.  Indeed,  it  often  grants  re- 
lief where  the  law  would  defend  the 
complainant.  1  Spence  Eq.  Jur.  625; 
Bacon  v.  Bronson,  7  Johns.  Ch.  (N.  Y.) 
194,  201;  Evans  V.  Bicknell,  6  Ves. 
174,  31  Eng.  Reprint  998.  But  if  the 
law  cannot  or  will  not  do  full  justice 
equity  surely  can  and  will.  U.  S. — Rid- 
ings V.  Johnson,  128  U.  S.  212,  9  Sup. 
Ct.  72,  32  L.  ed.  401;  Buzard  v.  Hous- 
ton, 119  U.  S.  347,  7  Sup.  Ct.  249,  30 
L.  ed.  451;  Grand  Chute  v.  Winegar, 
15  Wall.  373,  21  L.  ed.  174;  Thompson 
V.  Central  Ohio  R.  Co.,  6  Wall.  134, 
18  L.  ed.  765.  Ala.— Williams  v. 
Mitchell's  Admr.,  30  Ala.  299.  Me. 
Clark  V.  Robinson,  58  Me.  133.  Miss. 
Learned  v.  Holmes,  49  Miss.  290.  N.J. 
Krueger  v.  Armitage,  58  N.  J.  Eq.  357, 
44   Atl.    167.     Pa.— Mortland   v.   Mort- , 


land,   151   Pa.   593,   25  Atl.   150. 

98.  Thus  equity  does  not  hesitate 
to  employ  its  efficient  process  of  in- 
junction to  prevent  consummation  of 
fraud  and  thereby  save  loss  to  com- 
plainant. Baltimore  Sug.  Ref.  Co.  v. 
Campbell  &  Zell  Co.,  83  Md.  36,  34 
Atl.  369.  It  will  cancel  instruments 
obtained  by  fraud  (  U.  S. — Jones  v. 
Bolles,  9  Wall.  364,  19  L.  ed.  734.  la. 
Relf  17.  Eberly,  23  Iowa  467.  Mich. 
John  Hancock  Mut.  Life  Ins.  Co.  v. 
Dick,  114  Mich.  337,  72  N.  W.  179. 
Term.- Almony  v.  Hicks,  3  Head.  39; 
Weakley  v.  Watkins,  7  Humph.  356; 
Johnson  V.  Cooper,  2  Yerg.  524),  and 
generally  will  give  that  form  of  redress 
which    affords   most    adequate    relief. 

99.  1  Story's  Eq.  Jur.,  §258.  And 
yet  it  must  be  remembered  that  trans- 
actions tainted  with  fraud  are  not  ab- 
solutely void,  but  are  voidable  only  at 
the  election  of  the  victim  thereof. 
Bisph.   Eq.,   §202. 

1.  In  this  class  of  cases  fraud  is 
predicated  not  of  the  intention  but  of 
the  effect  of  the  course  of  conduct.  It 
embraces  not  only  illegal  contracts, 
and  therefore  void  both  in  equity  and 
at  law,  but  also  contracts  voidable  be- 
cause contrary  to  public  policy,  and 
also  transactions  of  such  a  shady  na- 
ture as  to  throw  upon  their  beneficiary 
the  burden  of  proving  his  innocence 
and  freedom  from  fault.  2  Pom.  Eq. 
Jur.,    §922. 

Equity  here  throttles  not  the  inten- 
tion but  the  effect  of  the  course  of 
conduct,  and  from  that  effect  and  its 
inevitable  tendencies  decrees  invalid- 
ity, and  wherever  possible  restores  the 
statu  quo. 
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or  positive  fraud,^  and  are  forbidden  under  the  name  of  constructive 
fraud. ^ 

Cases  of  this  kind  readily  lend  themselves  to  arrangement  under  four 
heads : 

Contrary  to  Public  Policy.  -  Cases  of  constructive  fraud,  so  called  be- 
cause contrary  to  public  policy  or  to  the  policy  of  the  law.* 

In  this  class  are  included  marriage-brokage  contracts;^  reward  to 
parent  or  guardian  for  consent  to  marriage  of  child  or  ward ;"  secret 
agreements  in  fraud  of  marriage;^  rewards  for  influence  in  procuring 


2.  THustrations  of  this  kind  of  fraud 
are  furnished  in  those  classes  of  cases 
wherein  the  effect  or  tendency  of  the 
act,  statement  or  omission,  independ- 
ent of  the  intention,  is  to  cheat,  wrong 
or  defraud  an  innocent  person;  as,  for 
instance,  where  one  obtains  a  favor- 
able contract  from  a  simpleton,  or 
a  sailor  or  one  in  distress;  or  an  at- 
torney buys  very  cheaply  from  his 
client  or  a  priest  from  his  penitent, 
or  a  physician  from  his  patient,  or  a 
guardian  from  his  ward  just  come  of 
age;  or  a  husband  conveys  to  his  wife 
and  children  without  providing  for  his 
creditors;  or  one  obtains  property  by 
gambling  or  graft  or  usury.  In  all 
these  and  in  many  other  like  cases 
chancery  declared  the  transaction 
fraudulent  and  relieved  the  meritorious 
party  injured  thereby,  lest,  if  tolerated, 
harmful  custom^  and  practices  might 
be  encouraged  and  increased,  or  wrong 
be  done  to  deserving  persons  contra 
bonos  mares.  1  Story  Eq.  Jur.,  §258; 
Snell    Eq.,    464,    470. 

3.  "Constructive  fraud"  is  often 
criticised  as  an  inappropriate  and  even 
improper  phrase;  and  as  a  proper 
substitute  some  have  suggested  "pre- 
sumptive fraud."  But  many  cases 
long  included  under  the  heads  of 
constructive  fraud  could  not,  as  we 
shall  soon  see,  be  embraced  with- 
in the  term  "presumptive  fraud,"  be- 
cause they  are  not  in  fact  presump- 
tively fraudulent,  neither  indeed  could 
be.  The  term  "constructive  fraud" 
seems  to  have  kinship  to  "construct- 
ive trust,"  which  Prof.  Bispham  hap- 
pily describes  as  "  the  machinery  of 
a  trust  used  by  equity  for  the  purpose 
of  affording  redress  in  cases  of  fraud." 
4.  "Contrary  to  public  policy" 
means,  in  the  sense  of  the  law,  injur- 
ious to  or  subversive  of  the  public  wel- 
fare. The  courts  of  law  refuse  when 
called  upon  to  enforce  contracts  of  this 
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nature,  not  because  either  party  has 
suffered  wrong  or  harm  from  the  con- 
tract, but  because  of  the  harmful  ten- 
dency of  such  bargains,  and  their  al- 
most certain  effect  to  injure  some  one, 
or  to  establish  a  custom  from  which 
society  will  suffer.  A  policy  of  the 
law  contravened  by  such  contracts  usu- 
ally means  some  fixed  artificial  policy 
inaugurated  and  maintained  by  statute, 
such  as,  e.  g.,  the  statute  of  frauds, 
which  denounces  an  oral  sale  of  lands 
as  unlawful  even  though  it  may  be  in 
fact   beneficial   to  both   parties. 

5.  Marriage  brokage  bonds  form- 
erly much  used  in  England  and  lat- 
terly somewhat  in  America,  are  not 
fraudulent  on  either  party.  And  yet 
Chief  Justice  Parsons  in  Boynton  v. 
Hubbard,  7  Mass.  112,  cogently  pro- 
nounces them  "void  because  they  are 
a  fraud  upon  third  persons,  and  a  pub- 
lic mischief,  as  they  have  a  tendency 
to  cause  matrimony  to  be  contracted 
on  mistaken  principles,  and  without  tho 
advice  of  friends.  They  are  therefore 
relieved  against  in  equity  as  a  general 
mischief  upon  the  public."  Indeed, 
some  writers  treat  these  contracts  as 
so  baleful  that,  although  the  marriage 
is  fortunate  for  both  parties,  yet 
money  paid  under  them  may  be  recov- 
ered back  in  equity.  1  Fonbl.  Eq., 
b.  I,  ch.  4,  §10;  1  Story  Eq.  Jur.,  §263. 

6.  The  doctrine  of  the  cases  holding 
all  such  marriage  treaties  void  is  that 
they  are  in  effect  equivalent  to  con- 
tracts of  bargain  and  sale  of  children 
and  other  dependents  by  those  owing 
the  highest  duty  of  protection,  and  are 
therefore  intolerable  to  equity.  1  Mad- 
dox  Ch.  Pr.  231. 

7.  In  Neville  x\  "Wilkinson,  1  Bro. 
C.  C.  543,  28  Eng.  Reprint  1289,  3  P. 
Will.  74,  note,  it  wasi  declared  that 
whoever  in  negotiating  marriage  treats 
fraudulently  in  any  way  shall  not  only 
not   gain   but  shall   lose   by  it.     Naj, 
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a  legacy  f  contracts  in  general  restraint  of  marriage ;"  contracts  in  gen- 
eral restraint  of  trade  ;^°  and  agreements  founded  on  violation  of 
public  confidence/^ 

Confidential  Relations.  —  Cases  arising  from  the  abuse  of  some  peculiar 
confidential  or  fiduciary  relation  between  the  parties,  wherein  the 
fraud  is  presumed  from  the  relation.^^ 

In  this  class  are  embraced  gifts  from  child  to  parent/^  or  ward  to 
guardian  shortly  after  coming  of  age,  or  dealings  between  guardian 
and  ward  ;^*  gifts  or  bargains  that  may  be  obtained  by  an  attorney  from 


more,  he  shall  be  obliged  to  make  his 
representation  good,  and  the  parties 
shall  be  placed  in  the  same  situation 
as  if  he  had  been  scrupulously  exact 
in  the  performance  of  his  duty.  Ala. 
Kelly  V.  McGrath,  70  Ala.  75.  Ky. 
Petty  V.  Petty,  4  B.  Mon.  215.  N.  C. 
Baker  v.  Jordan,  73  N.  C.  145. 
Pa. — Duncan 's  Appeal,  43  Pa.  67. 
Tenn. — Jordan  v.  Black,  Meigs  142. 

8.  Jurisdiction  of  this  class  of  cases 
in  equity  is  clearly  decided  in  Deben- 
ham  V.  Ox,  1  Ves.  Sr.  276,  27  Eng. 
Eeprint   1029. 

9.  Such  contracts  are  treated  in 
equity  as  mischievous  to  the  welfare 
of  society  which  is  promoted  by  suit- 
able marriages.  Newland  on  Contracts, 
ch.  33,  pp.  472,  476;  1  Fonbl.  Eq.,  b.  I, 
ch.  4,  §10. 

10.  U.  S. — Oregon  Steam  Nav.  Co. 
V.  Winsor,  20  Wall.  64,  22  L.  ed.  315. 
Mass. — Carew  v.  Eutherford,  106  Mass. 
1;  Sampson  v.  Shaw,  101  Mass.  145; 
Pierce  v.  Fuller,  8  Mass.  223.  Mich. 
Gale  V.  Kalamazoo,  23  Mich.  344. 
N.  Y.— Stanton  v.  Allen,  5  Denio  434. 
Ohio.— Crawford  v.  Wick,  18  Ohio  St. 
190.  Pa. — Morris  Eun  Coal  Co.  v.  Bar- 
cley  Coal  Co.,   68   Pa.   173. 

11.  Such  as  a  promise  to  pay  a  wit- 
ness more  than  lawful  fees  in  case  of 
success  in  suit.  Dawkins  v.  Gill,  10 
Ala.  206;  Patterson  r.  Donner,  48  Cal. 
369.  A  promise  to  pay  a  salaried 
board  of  public  ofEcers  a  certain  sum 
to  do  their  official  duty.  Odineal  v. 
Barry,  24  Miss.  9.  Also  to  pay  a  sher- 
iff for  appointment  as  deputy.  Ferris 
V.   Adams,  23  Vt.   136. 

12.  Doubtless  there  is  often  found 
in  this  class  of  cases  some  element 
of  positive  fraud,  as  deceit,  imposition, 
treachery  or  unfair  advantage.  But 
equity  does  not  require  specific  proof 
of  the  actual  fraud.  It  prefers  rather 
to  relieve  men  from  temptation  to 
fraud  by  decreeing  that  whatever  they 


may  do  in  such  situations  or  relation- 
ship shall  go  for  naught.  U.  S. — Coiron 
V.  Millaudon,  19  How.  113,  15  L.  ed. 
575.  Cal. — Tompkins  v.  Sprout,  55  Cal. 
31.  Mass.— Pratt  v.  Tuttle,  136  Mass. 
233;  Badger  v.  McNamara,  123  Mass. 
117. 

13.  The  federal  courts  seem  not  to 
Take  the  English  view  of  this  gift. 
See  Taylor  v.  Taylor,  8  How.  183,  12 
L.  ed.  1040;  Jenkins  x\  Pye,  12  Pet. 
241,  9  L.  ed.  1070.  But  the  state  courts 
have  generally  followed  the  equitable 
doctrine  of  the  high  court  of  chancery 
as  stated  in  many  cases.  Ala. — Noble's 
Admr.  v.  Moses,  81  Ala.  530,  1  So.  217. 
111.— Carter  v.  Tice,  120  111.  277,  11  N, 
E.  529.  la. — Knox  v.  Singmaster,  75 
Iowa  64,  39  N.  W.  183;  Davis  v.  Dunne, 
46  Iowa  684.  Minn. — Asliton  v.  Thomp- 
son, 32  Minn.  25.  Miss. — Bickerstaff 
r.  Marlin,  60  Miss.  509,  gift  sustained. 
Mo. — Miller  v.  Simonds,  5  Mo.  App. 
33.  N.  Y.— Eoss  V.  Eoss,  6  Hun  80. 
Pa. — In  re  Coleman's  Estate,  193  Pa. 
605,  44  Atl.  1085,  deed  upheld.  Vt. 
Bailey  v.  Woodbury,  50  Vt.  166.  Va. 
Davis  V.  Strange 's  Exr.,  86  Va.  793, 
11  S.  E.  .406. 

This  doctrine  may  be  thus  summar- 
ized: A  child's  gift  to  a  parent  may 
be  good;  but  not  if  made  under  parental 
influence.  This  influence  is  presumed 
as  long  as  the  child  is  under  parental 
dominion  or  control.  The  parent  main- 
taining a  gift  must  disprove  the  influ- 
ence. 

14.  A  guardian  claiming  any  bene- 
fit from  a  transaction  with  a  ward,  or 
in  regard  to  the  ward's  property,  as- 
sumes the  burdem  to  clear  proof  of 
xihcrrima  fides  and  no  shadow  of  ad- 
vantage taken.  Ala. — Noble's  Admr. 
V.  Moses,  81  Ala.  530,  1  So.  217;  An- 
drews V.  Jones,  10  Ala.  400;  Johnson 
r.  .Johnson,  5  Ala.  90.  111. — Gillett  v. 
Wiley,  126  111.  310,  19  N.  E.  287;  Wick- 
iser  V.   Cook,   85  111.   68.     Ind.— Sherry 
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his  client;^''  or  priest  from  penitent;^''  or  physician  from  patient ;^'^  or 
generally  by  any  one  occupying  a  fiduciary  relation  from  his  confi- 
dant ;^"'  as  trustee  from  beneficiary,'"  or  agent  from  principal.'" 

Unconscientious  Bargains.  —  Cases  which  unconscientiously  compromise 


V.  Sansbeny,  3  Ind.  320.  la.— Tucko 
17.  Bucliliolz,  43  Iowa  415,  Ky. — 
Wright  V.  Arnold,  14  B,  Mon,  638; 
Eichardson  i\  Linney,  7  B.  Mon.  571. 
Md.— McConkey  v.  Cockey,  69  Md.  286, 
14  Atl.  465.  Mass. — Somes  v.  Skinner, 
16  Mass.  348.  Mich.  —  Williams  v. 
Davison's  Estate,  133  Mich.  344,  94 
N.  W.  1048.  Miss.— Sullivan  v.  Black- 
well,  28  Miss.  737.  Mo. — Raukcn  v. 
Patton,  65  Mo.  378;  Garvin's  Admr.  v. 
Williams,  44  Mo.  465.  N.  Y.— Fish  v. 
Miller,  1  Hoflf.  Ch.  267;  Gale  v.  Wells, 
12  Barb.  84.  N.  C. — Hart  V.  Cannon, 
133  N.  C.  10,  45  S.  E.  351.  Pa.— Eb- 
erts  V.  Eberts,  55  Pa.  110;  Hawkins' 
Appeal,  32  Pa.  265;  Will's  Appeal,  22 
Pa.  325,  332;  Stanley's  Appeal,  8  Pa. 
431.  S.  C— Womack  v.  Austin,  1  S.  C. 
421.  Tenn. — Sanders  V.  Forgasson,  3 
Baxt.  249.  Vt.— Wade  v.  Pulsifer,  54 
Vt.  45. 

15.  A  gift  from  client  to  attorney 
without  independent  advice  must  fail. 
So  likewise  with  a  contract  between 
them  pending  the  relation  where  the 
attorney  makes  profit,  unless  he  proves 
good  faith,  no  undue  influence,  fair 
price  or  consideration,  due  knowledge 
and  full  freedom  on  the  client's  part. 
The  English  courts  have  enforced  these 
rules  with  rigor.  The  American  courts 
recognize  them,  but  do  not  always 
show  equal  zeal  to  apply  them.  Both 
alike  exercise  jurisdiction  over  the 
topics.  The  following  American  cases 
illustrate  the  variant  exercise  of  equity 
in  the  several  states:  Ala. — Kidd  v. 
Williams,  132  Ala.  140,  31  So.  458. 
Ark.— Wright  v.  Walker,  30  Ark.  44. 
Cal.— De  Celis  v.  Brunson,  53  Cal.  372. 
Conn. — Banks  v.  Judah,  8  Conn.  145. 
ni.— Morrison  v.  Smith,  130  111.  304, 
23  N.  E.  241;  Vallette  v.  Tedens,  122 
111.  607,  14  N.  E.  52.  Ind.— Wallace 
V.  Furber,  62  Ind.  103.  la. — Harper  v. 
Perry,  28  Iowa  57  Mich. — Taylor  v. 
Boardman,  24  Mich.  287.  Minn. — 
Tancre  v.  Reynolds,  35  Minn.  476,  29 
N.  W.  171.  Miss. — Bowers  v.  Virden, 
56  Miss.  595.  Mo.— Eoff  v.  Irvine,  108 
Mo.  378,  18  S.  W.  907.  Neb.— Olson 
V.  Lamb,  56  Neb.  104,  76  N.  W.  433. 
R.  I.— Orr  V.  Tanner.  12  R.  I.  94.  S.  C. 
Taylor  v.  Barker,  30'  S.  C.  238,  9  S.  E. 
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115.  Tenn. — Broyles  v.  Arnold,  11  Heisk. 
484.  Tex. — Cooper  v.  Lee,  75  Tex.  114, 
12  S.  W.  483.  Vt.— Davis  v.  Smith, 
43  Vt.  269.  Wash.— Security  Savings 
Soc.  V.  Cohalan,  31  Wash.  266,  71  Pac. 
1020.  Wis. — In  re  Taylor's  Orphan 
Asylum,   36   Wis.   534. 

16.  In  this  class  of  cases  equity 
takes  jurisdiction  and  grants  relief, 
unless  the  priest  proves  the  fairness 
of  contract  or  independent  advise  to 
the  penitent.  Cal. — Connor  V.  Stanley, 
72  Cal.  556,  14  Pae.  306.  lU.— Dowie 
V.  Driscoll,  203  111.  480,  68  N.  E.  56. 
la. — Leighton  v.  Orr,  44  Iowa  679.  Mo. 
Caspari  v.  First  German  Church,  12  Mo. 
App.  293.  N.  J. — Pironi  v.  Carrigan, 
47  N.  J.  Eq.  135,  20  Atl.  218.  Pa. 
Longenecker  v.  Zion  Ev.  Luth.  Church, 
200  Pa.  567,  50  Atl.  244.  The  religious 
belief  or  influence  moving  equity  to 
give  relief  may  be  Catholic  or  Protest- 
ant or  Spiritualistic. 

17  Here  too  the  relation  of  con- 
fidence and  grateful  sentiments  give 
equity  jurisdiction  and  require  clear 
proof  of  fairness  to  support  gifts  or 
advantageous  contracts.  Miss. — Nor- 
flcet  V.  Beall,  82  Miss.  538,  34  So.  328. 
Mo.— Cadwallader  v.  West,  48  Mo.  483. 
N.  Y.— Ingersoll  v.  Roe,  65  Barb.  346. 
Pa.— Unruh  v.  Lukens,  166  Pa.  324,  31 
Atl.  110. 

18.  Herein  has  been  included  con- 
veyance by  man  to  mistress.  Ala. — ■ 
Shipman  V.  Furniss,  69  Ala.  555.  Ind. 
Kessinger  v.  Kessinger,  37  Ind.  341. 
la. — Hanna  V.  Wilcox,  53  Iowa  547,  5 
N.  W.  717.  Mo. — Turner  v.  Turner,  44 
Mo.  535.  Pa. — Dean  v.  Negley,  41  Pa. 
312.  Tenn. — Bivins  v.  Jarnigan,  3 
Baxt.  282. 

19.  To  illustrate  this  jurisdiction 
and  its  remedy,  see  the  following 
cases:  Cal. — Golson  v.  Dunlap,  73  Cal. 
157,  14  Pac.  576.  Conn. — Nichols  v. 
McCarthy,  53  Conn.  299,  23  Atl.  93. 
Md.— Smith  v.  Townshend,  27  Md.  368. 
Miss. — Tatum  v.  McLellan,  50  Miss. 
1.  Pa.— Parshall 's  Appeal,  65  Pa.  224; 
Diller  v.  Brubaker,  52  Pa.  498.  S.  C. 
Waldrop  v.  Leaman,  30  S.  C.  428,  9 
S.  E.  466.  V/is. — Ludington  v.  Patton, 
111  Wis.  208,  86  N.  W.  571. 

20.  The  rule   of  uberrima  fides  pre- 
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or  injuriously  affect,  or  operate  substantially  as  frauds  upon,  the  private 
rights,  duties,  intentions  or  interests  of  the  parties  themselves,  or  of 
innocent  third  persons.^^ 

To  this  class  belong  a  great  variety  of  bargains,  having  little  or 
nothing  in  common  except  that  they  are  unconscientious  and  shady, 
and  reward  trickery  with  unusual  gain.  Included  under  it  are  assign- 
ment by  common  sailors  of  their  wages  or  share  of  prize-money  f^  bar- 
gains with  heirs,  reversioners  and  expectants  ;^^  post  obit  bonds  ;^* 
auction  sales  at  great  price  obtained  by  puffing  or  underbidding;^^ 
or  at  undervalue  by  secret  agreements  not  to  bid  against  one  an- 
other f^  secret  advantage  obtained  by  a  creditor  through  a  composition 
deed;^^  secret  agreement  in  fraud  of  the  object  of  a  power  j^^  fraud 


vails  in  this  relation  and  equity  as- 
sumes jurisdiction  boldly  of  any  ques- 
tionable acts  of  the  agent  whereby 
without  the  principal's  knowledge  he 
takes  benefit  to  himself.  Cal. — Wilbur 
V.  Lynde,  49  Cal.  290.  Conn.— Mallory 
V.  Mallory  Wheeler  Co.,  61  Conn.  131, 
23  Atl.  708.  Kan. — Fisher  v.  Krutz, 
9  Kan.  501.  Mo. — Grumley  V.  Webb, 
44  Mo.  444.  N.  Y.— Bain  ;;.  Brown,  56 
N.  Y.  285.  Tenn. — Tynes  v.  Grimstead, 
1  Tenn.  Ch.  508.  Tex. — Barziza  V. 
Story,  39  Tex.  354. 

21.  This  means  that  no  fraud-doer 
can  successfully  plead  the  statute  of 
frauds,  nor  contract  with  a  common 
sailor,  and  that  post  obits  and  other 
bargains  with  heirs,  revisioners  and 
expectants,  fraudulent  agreement  not 
to  bid  at  auction  sales  and  voluntary 
conveyances  will  be  set  aside  in  chan- 
cery. 

22.  This  well  recognized  head  of 
English  equity  is  not  employed  in 
America  because  rendered  unnecessary 
by  our  stringent  congressional  legisla- 
tion for  the  protection  of  common 
sailors. 

23.  Here  too  is  another  English 
head  of  constructive  equity  not  much 
used  in  America;  and  yet  equity  will 
presume  distress  by  such  parties  in 
case  the  consideration  is  adequate. 
Cal. — In  re  Wickersham's  Estate,  138 
Cal.  355,  70  Pac.  1076,  71  Pac.  437. 
Ind.— McClure  v.  Eaben,  125  Ind.  139, 
25  N.  E.  179.  Tenn,— Bead  v.  Mosby, 
87  Tenn.   759,  11  S.  W.  940. 

24.  A  full  discussion  and  satisfac- 
tory exposition  of  the  post  obit  rule  is 
found  in  Chief  Justice  Parson's  mas- 
terly opinion  in  Boynton  v.  Hubbard, 
7   Mass.   112. 

25.  If    underbidders    or   puffers    are 


employed  to  deceive  bidders  and  do 
deceive  them  at  auction  sales,  equity 
has  authority  to  declare  them  void. 
Sugden   on  Vendors   9. 

26.  Such  secret  agreements  at  sales 
required  by  law  to  be  made  at  auction 
render  the  purchases  void  in  equity. 
Snell  Eq.  475. 

27.  The  composition  deed  purports 
to  settle  with  all  creditors  of  the  in- 
solvent at  the  same  per  cent  and  thus 
gain  the  assent  of  all  by  its  fair  face, 
whereas  some  creditors  by  separate 
secret  stipulation  get  payment  in  full 
or  at  a  larger  per  cent.  Equity  seizes 
upon  this  as  a  constructive  fraud,  and 
compels  the  debtor  and  creditor,  either 
or  both,  to  effect  the  pretended  equali- 
zation of  all.  Cal. — Kullman  v.  Green- 
ebaum,  92  Cal.  403,  28  Pac.  674.  Conn. 
Doughty  V.  Savage,  28  Conn.  146.  Ga. 
Woodruff  &  Co.  V.  Saul,  70  Ga.  271, 
Md, — Loney  v.  Bailey,  43  Md.  10.  Mass. 
Harvey  v.  Hunt,  119  Mass.  279.  N.  J. 
Peldman  v.  Gamble,  26  N.  J.  Eq.  494. 
N.  Y.— Solinger  v.  Earle,  82  N.  Y.  393. 
Pa. — Loucheim  Bros.  Appeal,  67  Pa, 
49,  S,  C, — 'Guggenheimer  v.  Groeschel, 
23  S.  C.  274.  Tenn.— Taylor  v.  Skilesj 
113  Tenn.  288,  81  S.  W.  1258;  Evans 
V.  Bell,  15  Lea  569.  Tex,— Willis  & 
Bro.  V.  Morris,   63  Tex.  458. 

28.  A  person  having  under  the  stat- 
ute of  uses  a  power  to  dispose  of  an 
interest  in  property  by  naming  ap- 
pointees to  take  it,  must  execute  it 
bona  fide  for  the  end  designed,  other- 
wise it  is  corrupt  and  void,  and  equitj' 
will  so  declare  the  appointment.  Aleyn 
V.  Belchier,  1  Lead.  Cas.  Eq.  304;  Lane 
V.  Page,  Ambler  233,  27  Eng.  Eeprint 
155;  Duke  of  Portland  v.  Topham,  11 
H.  of  L.  Cas.  32,  11  Eng.  Eeprint 
1242. 
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in  preventing  a  contract  from  being  written  ;-^  and  conveyances  in  fraud 
of  creditors^*'  and  of  subsequent  purchasers-^*^ 

Fraudulent  Conveyances,  —  This  term  describes  conveyances  made  with 
intent  or  with  the  effect  to  defraud  third  persons  of  their  rights.^^ 

Such  conveyances  may  be,  usually  are,  good  between  the  parties,^^ 
notwithstanding  the  fraudulent  purpose  of  the  vendor,  usually  shared 
by  the  vendee,^*  to  delay,  hinder  or  defraud  creditors,  or  to  deceive 
or  defraud  subsequent  purchasers.  But  as  to  the  creditor  or  pur- 
chaser, whose  rights  or  demands  are  disturbed,  hindered,  delayed' or 
defrauded  by  such  conveyance,  the  same  is  clearly  and  utterly  void 
under  the  statute  of  frauds  and  perjuries,^^  and  is  peculiarly  relievable 
against  in  chancery.^"  But  equity  will  not  be  moved  against  an 
innocent  purchaser. 


29.  1  story  Eq.  Jur.,  §330. 

30.  In  some  eases  even  where  full 
value  was  paid  but  intent  to  defraud 
was  proven.  Ala. — Pulliam  v.  New- 
berry, 41  Ala.  168.  Mass. — Wadsworth 
V.  Williams,  100  Mass.  126;  Gragg  v. 
Martin,  12  Allen  498.  N.  H.— Eobin- 
son  v.  Holt,  39  N.  H.  557.  Pa.— Hay- 
maker's Appeal,  53  Pa.  306.  Vt.— Eoot 
V.   Eeynolds,   32   Vt.    139. 

31.  With  intent  and  purpose  to  de- 
ceive and  defraud  such  purchasers.  Ga. 
Howard  v.  Snelling,  32  Ga.  195.  111. 
Chaffin  V.  Kimball,  23  111.  36.  Ind. 
Aiken  v.  Bruen,  21  Ind.  137.  la. 
Gardner  v.  Cole,  21  Iowa  205. 
Ky.— Euders  v.  Williams,  1  Met.  346. 
Me. — Wyman  v.  Brown,  50  Me.  139. 
Wis.— Coppage  v.  Barnett,  34  Wis.  621, 

32.  In  America  "fraudulent  con- 
veyances" is  generally  understood  to 
mean  those  contrived  of  malice,  fraud, 
covin,  collusion  and  guile,  and  made 
contrary  to  the  statute  of  13  Elizabeth 
with  intent  and  effect  to  hinder,  delay 
or  defraud  creditors  or  purchasers  of 
their  rights,  which  has  been  adopted 
as  our  law  by  statutes  of  nearly  or 
quite  all  the  states.  2  Kent's  Comni. 
440. 

See  generally  the  title  "Fraudulent 
Conveyances. ' ' 

33.  Neither  the  words  or  purpose 
of  this  statute  of  frauds,  nor  the  doc- 
trines of  equity,  require  or  permit  any 
suit  by  the  fraudulent  vendor  to  re- 
cover his  lands  from  the  vendee  who 
has  not  a  cent  for  them.  He  has  made 
his  bed  and  must  lie  in  it,  unless  the 
vendee  voluntarily  reconveys  to  him. 
Ga. — Flannery  v.  Coleman,  112  Ga.  648, 
37  S.  E.  878.  111.— Brady  v.  Huber, 
197  111.  291,  64  N.  E.  264.  Ind,— Bar- 
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row  V.  Barrow,  108  Ind.  345,  9  N.  E. 
371.  Mich. — Poppe  v.  Poppe,  114  Mich, 
649,  72  N.  W.  612.  N.  C— Bank  V. 
Adrian,  116  N.  C.  537,  21  S.  E.  792, 
Ohio. — Pride  v.  Andrew,  51  Ohio  St. 
405,  38  N.  E.  84.  Pa.— Bonesteel  v. 
Sullivan,  104  Pa.  9.  W.  Va.— Edgell 
V.  Smith,  50  W.  Va.  349,  40  S.  E.  402. 

34.  But  a  vendor  may  have  the  con- 
veyance annulled  if  he  was  himself 
victim  of  the  vendee's  fraud.  Brant 
r.  Brant,  115  Iowa  701,  87  N.  W.  406; 
Harper  v.  Harper,  85  Ky.  160,  3  S. 
W.  5. 

35.  The  subject  of  controversy  is 
usually  on  the  question  of  fraudulent 
intent  to  be  presumed  from  the  cir- 
cumstances, as  shown  in  the  following 
cases:  Ala. — Crawford  v.  Kirksey,  55 
Ala.  282.  Conn.  —  Freeman  v.  Burn- 
ham,  36  Conn.  469.  111.— Gridley  V. 
Watson,  53  111.  186.  la.— Stewart  V. 
Rogers,  25  Iowa  395.  Me. — Emery 
V.  Vinall,  26  Me.  295.  Md.— Ellinger  v. 
Crowl,  17  Md.  361.  Minn.— Filley  v. 
Register,  4  Minn.  391.  N.  H.— Pom- 
eroy  v.  Bailey,  43  N.  H.  118.  N.  J, 
Hasten  v.  Castner,  31  N.  J.  Eq.  697. 
N.  Y.— Dewey  v.  Moyer,  72  N.  Y. 
70.  Pa. — Wilson  v.  Howser,  12  Pa.  109. 
Vt.— Church  v.  Ohapin,  35  Vt.  223. 
W.  Va.— Rose  &  Co.  v.  Brown,  11  W, 
Va.  122. 

36.  These  conveyances  are  peculiarly 
within  the  province  of  chancery  be- 
cause they  are  good  between  the  im- 
mediate parties,  and  also  because  unless 
the  property  conveyed  was  subject  to 
execution  at  law  it  affords  the  creditor 
his  only  means  of  relief.  In  such  cases 
its  jurisdiction  is  exclusive;  whereas, 
if  the  conveyed  property  is  subject  to 
execution,  law  and  equity  have  concur- 
rent jurisdiction. 
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e.  Remedies.  —  (l.)  General  Statement.  —  Of  all  the  foregoing  cases 
equity  takes  jurisdiction  because  of  the  inability  of  the  law  to  render 
complete  justice,^^  and  decides  each  case  according  to  the  maxims  and 
principles   of   equity  jurisprudence,   which    are    applicable    to    it.^' 

(11.)  Equitable  Estoppel.  — Deeds  and  records  are  the  sole  founda- 
tion of  estoppel  at  law,  "whereby  a  man's  own  act  or  acceptance 
stoppeth  or  closeth  up  his  mouth  to  allege  or  plead  the  truth. '•^'*  But 
equity  perceives  that  in  their  dealings  with  each  other  men  are  oftener 
misled  to  their  loss  or  injury  by  the  conduct  or  oral  statements  of  their 
fellow^s  than  by  formal  records  and  documents.**^  It  therefore  applies 
its  own  estoppel,  whereby  A's  act,  spoken  words  or  course  of  conduct, 
misleading  B  estops  A  from  thereafter  alleging  facts  contrary  to  such 
act,  words  or  conduct.*^     Thus  equity  takes  jurisdiction  by  estoppel 


37.  If  the  property  conveyed  is  per- 
sonalty subject  to  execution,  the  rem- 
edy at  law  is  clear,  adequate  and  com- 
plete. Execution  issued  on  the  judg- 
ment at  law  may  be  levied  on  the  chat- 
tels and  money  made  to  satisfy  it.  But 
if  realty  is  conveyed  the  vendee  can- 
not be  dispossessed  by  fi.  fa.,  but  suit 
in  equity  will  be  necessary  to  set  aside 
the  conveyance.  In  this  and  other 
cases  the  legal  remedy  is  inadequate. 
U.  S.— Skelton  v.  Tiffin,  6  How.  163, 
12  L.  ed.  387.  Conn. — Botsford  v.  Beers, 
11  Conn.  336.  Me.— Fletcher  v.  Tuttle, 
97  Me.  491,  54  Atl.  1110.  N.  Y.— Weed 
V.  Pierce,  9  Cow.  722. 

38.  Generally  the  procedure  results 
in  a  decree  declaring  the  conveyance 
void  and  ordering  a  master's  sale,  and 
applying  the  proceeds  to  the  satisfac- 
tion of  debt  and  costs. 

39.  Co.  Litt.  352  a. 

Deeds  included  at  the  common-law 
acts  as  well  as  writings — indeed  more 
than  writings — for  knights  and  gentle- 
men of  the  feudal  days  were  neither 
clerks  nor  scriveners.  And  the  com- 
mon deed  of  those  early  days  was  not 
"written,  but  was  acted  with  livery  of 
seisin.  Later  came  the  conveyance  in 
writing.  2  Bl.  Comm.  313,  315.  But 
whether  with  or  without  writing,  the 
solemn  act  or  deed  of  a  man  estopped 
or  precluded  him  from  averring  any- 
thing to  the  contrary  in  the  courts  of 
law.  4  Bl.  Comm.  308.  And  so  Lord 
Coke  tells  us  of  estoppels  by  livery, 
by  entry,  by  acceptance  of  rent  or  of  an 
estate  and  by  partition.  Co.  Litt.  352  a. 
These  were  all  legal  estoppels;  and  to 
these  may  be  added  modern  commercial 
estoppels  by  aceepfance  and  by  en- 
dorsement of  negotiable  paper,  by  bail- 


ment and  the  like.     Bigelow  on  Estop- 
pel 481. 

See  the   title  "Estoppel." 

40.  And  not  only  by  spoken  but 
written  words  in  letters,  telegrams  and 
notes,  not  having  the  dignity  of  deeds 
or  records,  and  by  any  cause  of  con- 
duet  which  misleads  another  to  his 
harm  or  loss,  whether  by  intention  or 
in  caution.  For  just  as  we  have  actual 
and  constructive  fraud,  so  there  may 
be  a  misleading  with  or  without  inten- 
tion which  will  cause  equal  loss  or 
injury.     Bisph.  Eq.  288. 

41.  And  so  equity,  ignoring  the  an- 
cient limitation  of  estoppels  to  records 
and  deeds,  has  for  the  sake  of  justice 
extended  the  doctrine  and  scope  of 
estoppel  so  as  to  include  matters  in 
pais  and  course  of  conduct.  Cases  of 
speech  and  cases  of  knowledge  and 
cases  of  ignorance,  of  design  and  mis- 
apprehension, wherein  one  party  has 
misled  another  to  his  harm  or  loss.  In 
all  such  cases  of  course  the  guilty,  not 
the  innocent,  must  suffer;  and  where 
both  are  innocent  he  must  suffer  whose 
mistake  or  oversight  or  carelessness 
has  caused  the  loss.  2  Pom.  Eq.  Jur., 
§805. 

Among  the  essentials  adjudged  are, 
first,  the  party  must  be  misled  who 
pleads  estoppel  (Minn. — O'Mulcahy  v. 
Holly,  28  Minn.  31,  8  N.  W.  906.  Mo. 
Monks  V.  Belden,  80  Mo.  639.  N.  Y. 
New  York  Rubber  Co.  i>.  Rothery,  107 
N.  Y.  310,  14  N.  B.  269.  Pa.— Sen- 
singer  V.  Boyer,  153  Pa.  628,  26  Atl. 
222.  Tenn.— Askins  v.  Coe,  12  Lea  672. 
Tex. — Anderson  v.  Walker,  93  Tex.  119, 
53  S.  W.  821.  Va.— Repass  v.  Rich- 
mond, 99  Va.  508,  39  S.  E.  160);  second, 
the  speaker  or  actor  must  intend  to  lead 
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in  pais  to  preserve  men's  confidence  in  each  other,''-  to  protect  prop- 
erty rights  acquired  in  good  faith  and  to  prevent  fraud  from  obtaining 
gain  or  reward."*^ 

(in.)  Specific  Performance.  —  For  breach  of  contract  damages  is  the 
legal  panacea.**  It  accepts  the  injury/^  estimates  the  damages  and 
makes  a  money  compensation.*" 

The  formula  is  uniform,  is  applied  in  all  classes  of  cases,  and  is  gen- 
erally quite  satisfactory.  But  whether  acceptable,  or  satisfactory, 
whether  doing  full  justice   or  not,  the  law  has  no  other  remedy." 

In  some  classes  of  cases  this  remedy  utterly  fails  to  satisfy, 
especially  so  in  sales.*^  The  man  who  has  bought  an  exact  match  for  his 


the  other  (Colo. — Beals  t\  Cone,  27 
Colo.  473,  621  Pac. '  948.  la.— Tiffany 
V.  Anderson,  55  Iowa  405,  7  N.  W. 
683.  Vt.— Wheeler  v.  Campbell,  68  Vt. 
98,  34  Atl.  35);  and  third,  plaintiff 
must  actually  have  been  thereby  mis- 
led (Ala.— Lewis  v.  Ford,  67  Ala.  143. 
Mass. — Whitney  i\  Holmes,  15  Mass. 
152.  Mich.— Stanton  -r.  Estey,  Mfg. 
Co.,  90  Mich.  12,  51  N.  W.  101.  Mo. 
Bales  J}.  Perry,  51  Mo.  449.  N.  Y. 
Eapalee  v.  Stewart,  27  N.  Y.  310. 
N.  C— Estis  t\  Jackson,  111  N.  C. 
145,  16  S.  E.  7,  32  Am.  St.  Kep.  784. 
Pa. — Eichards  v.  Buffalo,  etc.  K.  Co., 
137  Pa.  524,  19  Atl.  931). 

42.  Estoppels  bind  parties  and 
privies.  Conn. — ^Parker  i'.  Crittenden, 
37  Conn.  148.  N.  H.— Graves  v.  Eog- 
ers,  59  N.  H.  452.  N.  Y.— Meeder  v. 
Prov.  Sav.  Life  Assur.  Soc,  171  N.  Y. 
432,  64  N.  E.  167. 

43.  Cal. — Dresbach  v.  Minnis,  45 
Cal.  223.  Ga.— Osborn  v.  Elder,  65  Ga. 
360.  ni.— People  v.  Brown,  67  111.  435. 
la. — Peters  v.  Jones,  35  Iowa  512. 
Mass. — Zuchtmann  V.  Eoberts,  109 
Mass.  53.  Mich. — Comstock  v.  Smith, 
26  Mich.  306.  Mo. — Thomas  V.  Pullis, 
56  Mo.  211.  N.  H.— Stevens  V.  Den- 
nett, 51  N.  H.  324.  N.  Y.— Barnard 
V.  Campbell,  55  N.  Y.  456.  Ore.— Snell, 
Heitshu  &  W.  Co.  v.  Baker  City  Nat. 
Bank,  29  Ore.  250,  45  Pac.  783.  Pa. 
Slicker  v.  Sehuchert,  179  Pa.  401,  36 
Atl.  205. 

44.  The  common-law  actions  for 
breach  of  contract  are,  first,  covenant 
to  recover  damages  for  breach  of  bond 
or  other  specialty;  second,  debt  to  com- 
pel performance  of  contract  by  recov- 
ering from  the  promissor  the  sum  due; 
third,  indebitatus  assumpsit  to  recover 
damages  for  non-performance  of  an 
implied  assumpsit  to  pay  a  sum  inde- 
terminate;   fourth,   action   on   the   case 
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to  recover  damages  for  breach  of  an 
express  contract  to  pay  a  specified  sum 
of  money  or  to  any  other  explicit  act; 
and  fifth,  assumpsit  or  quantum  meruit, 
quantum  valehat,  or  account  stated,  for 
breach  of  implied  contract.  3  Bl. 
Comm.  154,  162. 

45.  Excepting  debt  all  these  actions 
treat  the  injury  as  fait  accompli  and 
seek  a  money  recompense.  They  do 
not  regard  the  thing  sued  for  as  the 
thing  promised.  That  is  gone,  and  for- 
ever. The  situation  is  accepted,  and 
for  the  thing  lost  the  action  seeks  to 
recover  not  tlie  promised  thing  but  its 
lawful  substitute.  3  Bl.  Comm.  154, 
162.  Debt  differs  from  the  other  ac- 
tions in  that  it  declines  to  accept  the 
loss  from  breach  of  the  contract,  but 
in  every  form  of  writ  and  process  from 
original  to  proclamation  it  demands 
that  defendant  render  to  plaintiff  the 
special  sum  of  money  "which  he  owes 
him  and  unjustly  detains."  Ibid  App. 
No.  Ill,  §1. 

46.  All  these  law  actions,  no  matter 
what  the  nature  of  the  contract  broken, 
whether  to  pay  money,  build  a  house, 
sell  a  flock  of  sheep  or  a  diamond  or 
to  perform  official  duty,  give  the  same 
remedy  for  the  breach,  whether  total 
or  partial,  a  sum  of  money  as  damages, 
taken  from  defendant  and  delivered 
to    plaintiff.      3    Bl.    Comm.    166. 

47.  It  matters  not  that  the  money 
bears  no  relation  to  the  thing  promised 
— a  horse,  a  plow,  a  gun,  a  farm,  a 
gown,  a  coach,  a  home — money  is  the 
universal  panacea,  the  only  satisfac- 
tion or  compensation  the  law  can  give. 
It  offers  no  other  remedy — it  has  none 
to  offer  for  contract  broken. 

48.  That  is,  in  contracts  for  sale. 
For  if  the  sale  is  perfected  so  that  title 
has  passed,  then  the  law  offers  detinue 
or  replevin  for  chattels;  and  ejectment 
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carriage  horse,  a  lost  family  portrait  or  brooch  of  his  mother,^  a  country- 
seat  or  a  residence  exactly  suited  to  his  wants  and  convenient  to  his 
business,  is  not  satisfied  or  compensated  with  money  damages  as  a 
substitute  for  what  he  has  sought  and  found  and  bought,  as  the  par- 
ticular object  of  his  need,  his  taste  or  his  desire.*^ 

Equity  as  a  system  of  remedial  justice  cannot  tolerate  wilful  dis- 
appointment of  reasonable  human  expectation.^^  It  therefore  supplies 
this  defect  of  the  law  by  giving  a  remedy  suited  to  the  complaint.''^ 
Acting  in  personam,^'  as  the  law  cannot  in  such  cases,  equity  compels 
the  recalcitrant  to  do  just  what  he  has  promised  to  do"^^ — to  make  the 


or  detainer  for  realty,  and  thereby 
gives  to  the  plaintiff  his  property  of 
whatsoever  kind  which  legal  process 
can  render.  But  if  the  contract  is  ex- 
ecutory only,  and  the  purchaser  has 
not  title  and  right  of  possession  to 
specific  property,  he  will  sue  at  law 
in  vain  to  obtain  it.  Money  damages 
will  be  his  only  compensation.  Bisph. 
Eq.  862.  And  in  some  cases  where 
he  could  have  specific  recovery,  the 
process  of  law,  though  sufficient  in 
force,  might  want  flexibility  to  execute 
the  stubborn  judgment. 

49.  The  defects  of  the  common-law 
remedies  in  the  cases  mentioned  are 
painfully  conspicuous,  and  present  only 
grievous  disappointment  where  the  con- 
tract was  executory  and  title  not  per- 
fected. Add  to  this  the  right  of  de- 
fendant in  detinue  and  some  other  ac- 
tions to  wage  his  law,  i.  e.,  swear  to 
his  innocence  and  produce  his  neigh- 
bors to  give  him  credit  (3  Bl.  Comm. 
341),  and  plaintiff's  plight  was  hope- 
less at  law. 

50.  The  initial  maxim  of  equity, 
"no  right  without  a  remedy,"  is  not 
only  the  confessed  foundation  of  equit- 
able jurisdiction,  but  its  generous  of- 
fering to  the  thousands  of  Englishmen 
who  found  unendurable  the  rigidity  and 
poverty  of  their  boasted  common  law, 
which  promised  but  denied  them  rem- 
edy. .       ^    . 

51.  In  all  the  cases  mentioned  m 
the  last  paragraph  the  right  existed 
and  was  recognized  at  law  which  gave 
judgment  thereon.  But  the  judgment 
was  no  real  remedy  suited  to  and  sup- 
plying the  want.  The  plaintiff  asked 
for  bread;  the  law  gave  him  a  stone. 
Finding  him  thus  hungry  and  hopeless 
at  law,  equity  came  to  his  relief,  ad- 
ministered to  his  wants  and  provided 
a  practical  remedy  for  his  necessities 
— the  very  one  he  had  honestly  and 
fairly  purchased. 


52.  Grenerally,  if  not  universally, 
equitj''  jurisdiction  is  exercised  in  per- 
sonam, not  in  rem,  and  depends  chiefly 
upon  the  control  of  the  court  over  the 
parlies  by  reason  of  their  presence  or 
residence,  rather  than  the  location  of 
the  subject-matter  of  the  controversy. 
Hart  V.  Sansom,  110  U.  S.  151,  3  Sup. 
Ct.  596,  28  L.  ed.  101.  Indeed,  it  was 
against  the  person  that  chancery  as- 
sumed its  original  jurisdiction,  and  it 
has  never  hesitated  to  use  the  process 
of  attachment  against  the  person  to 
compel  respect  for  and  enforce  obedi- 
ence to  its  decrees.  Great  Falls  Mfg. 
Co.  f.  Worster,  23  N.  H.  462.  See  U.  S. 
MuUer  v.  Dows,  94  U.  S.  444,  24  L.  ed. 
207.  Pa. — McElrath  v.  Pittsburg  & 
S.  E.  Co.,  55  Pa.  189.  Eng.— Penn  v. 
Baltimore,  1  Ves,  Sr.  444,  27  Eng.  Ee- 
print  1132. 

53.  Equitable  relief  is  always  spe- 
cific, and  not  by  way  of  compensation. 
The  relief  given  by  specific  perform- 
ance is  therefore  ordinary  relief  in 
chancery.  "Specific"  is  stressed  as 
part  of  th«  title  because  of  the  strik- 
ing contract  between  this  relief  and 
the  remedy  at  law  by  general  judg- 
ment ad  dammim.  Moreover,  it  must 
be  matter  of  judicial  discretion  to 
grant  or  to  refuse  exercise  of  this  jur- 
isdiction. But  rule  is  to  grant  the 
relief — to  require  the  defendant  to  per- 
form his  promise,  whenever  it  was  cer- 
tain, reciprocal  and  for  a  valuable  con- 
sideration and  when  performance  was 
feasible  and  necessary  to  justice.  Ala. 
Crompton  V.  Yasser,  19  Ala.  259.  Ark. 
Jordan  V.  Deaton,  23  Ark.  704.  Conn. 
Cowles  V.  Whitman,  10  Conn.  121. 
ni.— Clarke  t\  Lott,  11  111.  105.  Ind. 
Allen  V.  Davison,  16  Ind.  416.  Mich. 
Phillips  V.  Stauch,  20  Mich.  369. 
Mo.— Burke  V.  Seely,  46  Mo.  334.  N.  J. 
Van  Doren  v.  Eobinson,  16   N.  J.   Eq. 
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deed  or  bill  of  sale  for  the  very  thing  sold  to  the  purchaser,  and  deliver 
it  to  him,  whether  real  estate^*  or  chattel,'^^  in  consummation  of  the 
contract/" 

This  is  the  concurrent  equitable  remedy  of  specific  performance,  de- 
creed by  chancery  in  all  cases  found  to  be  within  the  doctrines  of  equity 
jurisprudence,^^  and  forcibly  illustrating  how  equity  supplies  the  de- 
fects of  the  law^^  and  suffers  no  wrong  to  be  without  an  appropriate 
and  an  adequate  remedy.^* 

(rv.)    Rescission  and  Reformation.  —  In  its  striving  after  justice  equity 


256.  N.  Y.— Foot  v.  Wiebb,  59  Barb. 
38.  N.  C— Love  v.  Cobb,  63  N.  C.  324. 
Pa.— Gillis  V.  Hall,  2  Brewst.  342.  Tenn. 
Otis  r.  Payne,  86  Tenn.  663,  8  S.  W. 
848;  Blair  v.  Snodgrass,  1  Sneed  1,  24. 

54.  Jurisdiction  to  grant  this  relief 
has  been  generally  assumed  by  equity, 
wherever  that  system  prevails,  in  re- 
gard to  contracts  for  the  sale  and  con- 
veyance of  real  property.  Conn. — Van 
Epps  V.  Eedfield,  68  Conn.  39,  35  Atl. 
809.  111.— Eobinson  v.  Appleton,  124 
111.  276,  15  N.  E.  761.  Md.— Maryland 
Clay  Co.  V.  Simpers,  96  Md.  1,  53  Atl. 
424.  Minn. — Abbott  v.  Moldestad,  74 
Minn.  293,  77  N.  W.  227.  N.  J.— Hop- 
per V.  Hopper,  16  N.  J.  Eq.  147.  N.  Y. 
Baumann  v.  Pinckney,  118  N.  Y.  604, 
23  N.  E.  916.  N.  C.— Whitted  v.  Pu- 
quay,  127  N.  C.  68,  37  S.  E.  141.  Ohio. 
Pierce  v.  Stewart,  61  Ohio  422,  56  N. 
E.  201.  Ore.— Eichards  v.  Snyder,  11 
Ore.  501,  6  Pae.  186.  Pa.— Borie  v. 
Satterthwaite,  180  Pa.  542,  37  Atl.  102. 
Vt.— Fowler  v.  Sands,  73  Vt.  236,  50 
Atl.  1067.  Wash.— Anderson  v.  Wal- 
lace Lumb.  &  Mfg.  Co.,  30  Wash.  147, 
70  Pac.  247.  W.  Va.— Clark  v.  Gordon, 
35  W.  Va.  735,  14  S.  E.  255. 

55.  The  famous  Pusey  Horn.  Pusey 
V.  Pusey,  1  Vern.  273,  23  Eng.  Eeprint 
465,  1  Lead  Cas.  Eq.  820.  Surveyors' 
maps  and  instruments.  Beasley  v.  Al- 
lyn,  15  Phila.  (Pa.)  97.  Title  papers. 
Pattison  v.  Skillman,  34  N.  J.  Eq.  344; 
Kelly  r.  Lehigh  Min.  &  Mfg.  Co.,  98 
Va.  405,  36  S.  E.  511.  Bank  notes. 
Corn  Exch.  Nat.  Bank  v.  Solicitors' 
Loan  &  Trust  Co.,  188  Pa.  330,  41  Atl. 
536.  Choses  in  action.  Gough  v.  Crane, 
3  Md.  Ch.  119.  Books.  Westerly  Eifles 
V.  Swan,  22  E.  L  333,  47  Atl.  1090. 

56.  Among  the  acts  which  defend- 
ants have  been  compelled  to  perform 
in  fulfillment  of  promise  are  the  fol- 
lowing: To  sell  trees  (Stuart  v.  Pen- 
nis,  91  Va.  688,  22  S.  E.  509);   to  pay 
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in  coin  (Hall  v.  Hiles,  2  Bush  532); 
to  give  a  promissory  note  (McMuUen 
V.  Vanzant,  73  111.  190);  to  assign  a 
patent  (Binney  v.  Annan,  107  Mass. 
94,  9  Am.  Eep.  10);  to  divide  partner- 
ship assets  (Kirksey  v.  Fike,  27  Ala. 
383);  to  compromise  a  suit  (Chandler 
V.  Pomeroy,  143  U.  S.  318,  12  Sup.  Ct. 
410,  36  L.  ed.  169);  to  improve  land 
(Stuyvesant  v.  Mayor,  etc.  of  New 
York,  11  Paige  Ch.  [N.  Y.]   414). 

57.  Some  authors  declare  that  this 
equitable  remedy  is  not  really  concur- 
rent with  the  legal  one,  but  is  supple- 
mental to  it,  and  will  only  be  substi- 
tuted for  the  remedy  at  law  when  a 
particular  necessity  is  shown  for  it. 
Adams'  Eq.  84.  And  Chancellor  Will- 
iamson, refusing  to  entertain  a  bill  to 
compel  defendant  to  perform  her  agree- 
ment to  deliver  possession  of  a  build- 
ing, held  such  relief  could  be  granted 
only  as  auxiliary  to  other  relief.  Mead 
V.  Camfield,  11   N.  J.   Eq.  38. 

See  the  title  "Specific  Perform- 
ance. ' ' 

58.  It  was  a  serious  defect  of  the 
common  law  that  had  no  remedy  for 
breach  of  contract  but  to  give  dam- 
ages. And  no  juster  amelioration  of 
its  defects  can  be  found  than  giving 
a  party  in  specie  just  what  he  was 
entitled  to  have  and  enjoy,  and  putting 
him  in  precisely  the  position  he  ought 
in  justice  to  occupy.  Gibson  Suits  in 
Ch.,    §34. 

59.  It  is  the  boast  of  equity,  not 
that  it  overturns,  but  that  it  follows 
the  common  law — follows  its  lead,  rec- 
ognizes its  rules,  hallows  its  obliga- 
tions, looks  to  the  intent  rather  than 
to  the  form,  acts  for  those  unable  to 
act  for  themselves,  delights  to  do  full 
not  half  justice;  and  for  the  consum- 
mation of  these  purposes  requires  men 
specifically  to  keep,  observe  and  per- 
form their  just  contracts  with  their  fel- 
lows. 
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takes  jurisdiction  not  only  to  enforce  performance  of  fair  contracts 
but  also  to  annul  or  correct  unfair  contracts  of  parties,*'"  whose  assent 
thereto,  real  or  apparent,  has  been  obtained  by  fraud'^^  or  mistake."^ 
Whether  this  rescission  or  reformation  be  treated  as  a  right"^  or  a 
remedy,"*  it  gives  relief  in  eases  where  the  law  affords  no  adequate 
redress,  and  is  properly  treated  as  part  of  the  concurrent  jurisdiction 
of  equity,*'^  In  rescission  the  usual  decree  is  that  the  contract  be 
annulled  and  the  writing  surrendered  or  cancelled  and  the  parties  be 
put  in  statu-  quo.^^  In  reformation,  whenever  the  parties  have  by 
mutual  mistake  signed  papers  not  expressing  their  intention  or  agree- 
ment, chancery  will,  at  the  suit  of  either,  reform  the  writings  so  as  to 
make  them  express  the  mutual  intention  of  the  parties.''^  There  are 
instances  wherein  both  reformation  and  specific  performance  were 
decreed."^ 


60.  Not  infants,  idiots,  or  insane 
persons  or  other  incompetent  persons, 
who  might  defend  sviccessfully  at  law; 
but  parties  who  are  sui  juris,  and  with- 
out legal  defense  or  redress,  are  en- 
titled to  this  form  of  relief  in  equity, 
when  their  contracts  are  so  infected 
or  mistaken  as  to  make  their  enforce- 
ment inequitable  and  require  for  just- 
ice sake  that  they  be  either  cancelled 
entirely  or  reformed  so  as  to  express 
the  real  contract  of  the  parties.  Here 
again  the  courts  of  equity,  because  of 
their  peculiar  constitution  and  compe- 
tency, take  jurisdiction  of  the  case  and 
decree  appropriate  and  adequate  relief. 
Jeremy  on  Equity  487,  488. 

61.  Both  at  law  and  in  equity  a 
fraudulent  contract  is  not  void,  but 
voidable  at  the  option  of  the  injured 
party;  and  so  until  he  sues  to  enforce 
his  right  to  rescind  the  contract  is  to 
be  regarded  as  valid  and  in  effective 
operation.  Niagara  Fire  Ins.  Co.  v. 
Scammon,  144  111.  490,  28  N.  E.  919, 
32  N.  E.  914. 

62.  A  written  contract,  however, 
♦ehich  by  mistake  expresses  not  the 
real  agreement  between  the  parties 
but  something  else  and  different  is 
treated  as  void  ah  initio,  and  not  as 
valid  till  suit  begun. 

63.  Prof.  Bispham  is  clear  and  posi- 
tive that  rescission  is  a  right  rather 
than  a  remedy;  that  it  is  an  equity 
and  not  a  means  of  asserting  it;  that 
it  pertains  to  jurisprudence  rather  than 
to  procedure.  Bisph.  Eq.  472.  See 
the  title  "Eescission  and  Cancella- 
tion. ' ' 

64.  Other  authors  treat  of  it  as  an 
element  of  procedure  whereby  a  party 


gains  his  right  which  is  the  nullifica- 
tion or  surrender  of  the  instrument  of 
injustice.  Jer.  Eq.  Jur.  482;  Gibson 
Suits  in  Chancery,   §§932,  947. 

65.  Jer.  Eq.  Jur.  468,  469,  485,  486; 
Bisph.    Eq.    184;    Story    Eq.    Jur.,    §700. 

See    the    title    "Reformation." 

66.  U.  S. — Eobinson  v.  Iron  E.  Co., 
135  U.  S.  522,  10  Sup.  Ct.  904,  34  L. 
ed.  276.  Ala. — Smith  v.  Pearson,  24 
Ala.  355.  Cal. — Wilson  v.  Moriarty, 
77  Cal.  5&6,  20  Pac.  134.  Conn.— Hart- 
ford V.  Chipman,  21  Conn.  488.  111. 
Castle  r.  Kemp,  124  111.  307,  16  N.  E. 
255.  Mich. — ^Goodrich  v.  Smith,  87 
Mich.  1,  49  N.  W.  469.  N.  J.— Foley 
V.  Kirk,  33  N.  J.  Eq.  170.  Pa.— Dubois 
17.  Dubois,  176  Pa.  430,  35  Atl.  248. 
S.  C— Booker  v.  Wingo,  29  S.  C.  116, 
7  S.  E.  49.  Tex.— Day  L.  &  C.  Co.  V. 
State,  68  Tex.  526,  4  S.  W.  865.  W.  Va. 
Hiett  V.  Shull,.,  36  W.  Va.  563,  15  S.  E. 
146.  Wis. — Wood  V.  Union  Gospel  C. 
B.  Assn.,  63  Wis.  9,  22  N.  W.  756. 

67.  U.  S. — Thompson  v.  Phenix  Ins. 
Co.,  136  U.  S.  287,  10  Sup.  Ct.  1019, 
34  L.  ed.  408.  Cal.— Sullivan  V.  Moor- 
head.  99  Cal.  157,  33  Pac.  796.  111. 
Schwass  V.  Hershey,  125  111.  '653,  18 
N.  E.  272.  Kan.— Bodwell  v.  Heaton, 
40  Kan.  36,  18  Pac.  901.  Me.— Andrews 
V.  Andrews,  81  Me.  337,  17  Atl.  166. 
Mass. — Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290.  N.  H.— Hitch- 
ins  V.  Pettingill,  58  N.  H.  386.  N.  Y. 
Southard  v.  Curley,  134  N.  Y.  148,  31 
N.  E.  330.  Pa.— Hollenback 's  Appeal, 
121  Pa.  322,  15  Atl.  616.  Va.— Fudge 
V.  Payne,  86  Va.  303,  10  S.  E.  7. 

68.  Ark. — Bowden  v.  Bland,  53  Ark. 
53,  13  S.  W.  420.  Ga.— Wall  v.  Arring- 
ton,  13   Ga.  88.     la. — Manatt  v.   Starr, 
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(V.)  Injunction.  -  The  remedy  of  injunction,  which  prevents  the 
commission  of  a  wrong,  marks  the  sublimest  height  of  equity  jurispru- 
dence'^" and  the  supremest  exercise  of  chancery  jurisdiction,  whether 
concurrent  or  exclusive/"  Tlie  law  does  what  it  can  to  repair  an  injury 
arising  either  from  tort  or  breach  of  contract  by  compensating  the 
injured  party  with  an  allowance  of  money  for  the  damages  sustained. 
That  is  the  limit  of  its  power.'^ 

Prohibitory.  —  But  in  many  cases  law  damages  are  a  mere  mockery 
of  justice."     The  injury  is  often  irreparable.'^^     The  ideal  remedy  in 


72  Iowa  677,  34  K  W.  784.  Mass. 
Gloucester  Co.  v.  Rusia  Cement  Co., 
154  Mass.  92,  27  N.  E.  1005.  Miss. 
Moslv  V.  Wall,  23  Miss.  81.  Neb.— Hale 
V.  Young,  24  Neb.  464,  39  N.  W.  406. 
N.  H.— Tilton  v.  Tilton,  9  N.  H.  385. 
N.  J.— Cubberly  v.  Cubberly,  39  N.  J. 
Eq.  514.  N.  Y.— Gillespie  v.  Moon,  2 
Johns.  Ch.  585.  .W.  Va.— Creigh 's 
Admr.   v.  Boggs,   19   W.   Va.    240. 

69.  The  chief  object  of  government 
is  to  protect  the  person  in  life,  liberty, 
security  and  property.  This  the  com- 
mon law  sought  to  do  by  punishing 
persons  for  violating  these  rights.  But 
punishment  often  fails  to  protect,  and 
the  wrong  and  violence  is  done  and 
suffered  despite  the  law  and  all  it  can 
do.  Even  compensation  is  generally 
inadequate  and  ineffective.  "Equity 
acts  specifically  and  not  by  way  of 
compensation,"  says  maxim  4.  And 
so  acting,  equity  often  prevents  the 
menaced  wrong  and  injury  and  saves 
from  loss  of  property;  and  sometimes 
it  even  compels  the  restoration  of  the 
subject-matter  of  the  controversy  to  its 
former  condition,  and  thus  undoes  the 
wrong.  It  is  a  primary  remedy,  may 
be  promptly  administered,  and  protects 
alike  real  and  personal  property,  and 
legal  and  equitable  titles.  Bisph.  Eq., 
§400. 

70.  Injunction,  whether  as  writ  or 
as  remedy,  is  peculiar  to  courts  of 
equity  (2  Story  Eq.  Jur.,  §864),  and 
may  be  employed  either  in  the  exclus- 
ive jurisdiction,  as  to  enforce  a  trust, 
or  in  the  concurrent  jurisdiction  to 
protect  either  a  legal  or  equitable  es- 
tate from  trespass  or  waste  (Bisph.  Eq., 
§§77,    429,    435). 

The  jurisdiction  of  equity  and  the 
power  of  this  writ  is  best  illustrated 
in  the  injunction  to  prevent  the  execu- 
tion of  a  judgment  at  law,  whereby 
the  judgment  creditor,  the  clerk  and 
sheriff  are  all  forbidden  to  do  what  the 
judgment    and    writ    commanded,    and 
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thus  the  judgment  is  nullified.     2  Story 
Eq.   Jur.,   §874. 

See  the  title   "Injunctions." 

71.  Beside  the  money  recovery,  the 
common-law  courts  could  give  only  spe- 
cific recovery  of  land  in  ejectment  and 
forcible  detainer,  and  of  chattels  in  re- 
plevin and  detainer,  declining  to  mod- 
ify its  formal  judgments  so  as  to 
adapt  them  to  the  equity  and  justice 
of  the  case.  3  Bl.  Comm.  396,  398, 
Here  the  court  of  chancery  exercised 
its  original  and  inventive  power,  and 
adapted  its  decree  to  the  form  and 
substance  required  for  the  administra- 
tion of  justice,  so  as  to  stop  all  pro- 
ceedings whatsoever  under  the  judg- 
ment at  law,  and  await  its  decision 
of  the  merits  of  the  cause  in  all  its 
aspects.     2   Story  Eq.   Jur.,   §874. 

72.  Such  is  obviously  the  case  in 
all  injurious  acts  by  persons  wholly 
insolvent.  Judgment  gives  no  satisfac- 
tion when  the  execution  reaches  no 
property.  Also  where  one  man  is  car- 
rying on  a  trade  near  another's  house 
which  is  offensive  or  unwholesome  or 
injurious  to  human  health,  recovery  of 
damages  even  against  a  solvent  party 
is  no  compensation  for  such  injury. 
Ringing  of  bells  and  blowing  of  steam 
whistles  around  a  hospital,  interrupt- 
ing religious  service  on  Sunday  by 
noisy  games  nearby,  and  maintaining 
a  slaughter  house  next  door  to  a  school 
house,  afford  other  illustrations  of  the 
fatuity  of  damage-relief  for  the  suf- 
ferers. 

See  the  titles  "Injunctions;"  "Nuis- 
ance." 

73.  In  many  of  these  cases  no  money 
can  be  actually  obtained  for  compen- 
sation; in  others  the  amount  obtained 
would  be  trifling  in  comparison  with 
the  loss  sustained,  and  in  yet  others 
money  cannot  compensate  for  human 
life  lost  or  suffering  endured  from  the 
wrongdoing.  These  are  cases  of  irre- 
parable   injury    at    law.      Donovan     v. 
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such  cases  is  that  which  preehides  the  commission  of  the  wrong,  before 
it  is  doneJ*  This  chancery  effects  by  the  writ  of  injunction,"  issued 
in  anticipation  of  the  threatened  injury,  forbidding  the  defendant  to 
do  any  act  in  the  premises  in  violation  of  the  plaintiff's  right J°  Dis- 
obedience incurs  the  penalties  of  contemptJ^ 

This  form  of  injunction,  called  prohibitory,  is  used  not  only  to  pre- 
vent irreparable  injury  by  tort'*  and  breach  of  contract,^''  but  also 
to  prevent  the  inequitable  institution  or  continuance  of  actions  at  law,***^ 
whereby  wrong  would  be  consummated. 

Mandatory.  —  But  chancery  employs  also  the  mandatory  injunction,^^ 
whereby  defendants  who  have  already  effected  and  are  continuing  the 
wrong,  as  in  the  seizure  and  continued  occupation  or  possession  of 
plaintiff's  property,  real  or  personal,  are  compelled,^-  under  penalty 
of  contempt,  to  restore  it  to  him,**^  as  it  was  before  the  wrong  was 


Pennsylvania  Co.,  199  U.  S.  279,  305,  26 
Sup.  Ct.  91,  50  L.  ed.  192;  Smyth  v. 
Ames,  169  U.  S.  466,  517,  18  Sup.  Ct. 
418,  42  L.  ed.  819;  Coosaw  Min.  Co. 
V.  South  Carolina,  144  U.  S.  550,  12 
Sup.  Ct.  689,  36  L.  ed.  537;  Lowery 
V.  Pekin,  186  111.  387,  57  N.  E.  1062; 
Chicago  Gen.  E.  Co.  v.  Chicago  B.  & 
Q.  E.  Co.,  181  111.  605,  54  N.  E.  1020; 
Carpenter  v.  Capital  El.  Co.,  178  III. 
29,  36,  52  N.  E.  973;  Newell  v.  Sass, 
142  111.   104,  115,  31   N.  E.  176. 

74.  U.  S. — Parker  v.  Winnepiseogee 
Lake,  etc.  Co.,  2  Black  545,  17  L.  ed. 
333.  Mich. — McMorran  v.  Fitzgerald, 
106  Mich.  649,  64  N.  W.  569.  Neb. 
Farrell  v.  Cook,  16  Neb.  483,  20  N.  W. 
720.  N.  H.— Webber  f.  Gage,  39  N.  H. 
182.  N.  J,— Carlisle  v.  Cooper,  21  N. 
J.  Eq.  576;  Cleveland  v.  Citizens  Gas- 
light Co.,  20  N.  J.  Eq.  201.  Pa.— Eo- 
denhausen  v.  Craven,  141  Pa.  546,  21 
Atl.  774;  Ehodes  v.  Dunbar,  57  Pa. 
274. 

75.  The  original  and  common  form 
of  the  writ  is  prohibitory,  restraining 
the  defendant  from  continuing  or  com- 
mitting some  act  of  serious  injury  to 
the   plaintiff.     Bisph.  Eq.   401. 

76.  The  interdict  of  the  Eoman 
proctor  affords  historical  precedent  for 
this  form  of  the  writ  of  injunction. 
Joyce   on   Injunctions   2,   note. 

77.  The  usual  penalty  for  the  first 
disobedience  is  a  fine;  repetition  or  per- 
sistent defiance  subjects  the  offender 
to  imprisonment.  In  some  cases  dam- 
ages have  been  also  awarded  to  com- 
pensate the  injured  party.  Eobins  V. 
Frazier,   5   Heisk.    (Tenn.)    100. 

78.  Coke  Litt.  53b. 

79.  Bisph.  Eq.,  §426. 


80.  Adams  Doct.  of  Equity  199,  and 
the  following  cases:  Conn. — Weed  v. 
Grant,  30  Conn.  74.  111. — Vennum  v. 
Davis,  35  111.  568.  Miss. — Davis  v. 
Hooper,  33  Miss.  173.  N,  H.— Lyme 
V.  Allen,  51  N.  H.  242.  N.  J.— Worrell 
V.  First  Presbyterian  Church,  23  N.  J. 
Eq.  96.  N.  Y.— Hine  v.  Handy,  1 
Johns.  Ch.  6.  Pa. — Givens'  Appeal, 
121  Pa.  260,  15  Atl.  468.  Eng.— Earl 
of  Oxford's  Case,  2  Lead  Cas.  Eq.  504. 

81.  The  validity  of  this  form  of  in- 
junction was  seriously  doubted  in  the 
great  case  of  Blakemore  f.  Glamorgan- 
shire Canal  Nav.,  1  Myl.  &  K.  154,  39 
Eng.  Eeprint  639.  But  later  cases  have 
established  them  beyond  doubt.  Kerr 
on  Inj.  230. 

82.  Though  firmly  established  as  a 
favorite  of  chancery,  this  form  of  writ 
is  granted  with  great  reluctance  on 
interlocutory  application.  Mayers'  Ap- 
peal, 73  Pa.  164.  See:  Md.— Carlisle 
V.  Stevenson,  Z  Md.  Ch,  499.  N.  J. 
Longwood  Val.  E.  Co.  v.  Baker,  27  N, 
J.  Eq.  166.  N.  Y.— Hanover  Fire  Ins. 
Co.  V.  Germania  Fire  Ins.  Co.,  33  Hun 
539.  Wis. — Pettibone  v.  Hamilton,  40 
Wis.    402. 

83.  Later  decisions  emphasized  the 
jurisdiction  of  the  courts  to  grant  the 
writ  in  this  form  on  preliminary  hear- 
ing, whenever  the  necessity  is  extreme. 
U.  S. — Lennon  f.  Lake  Shore,  etc.  E. 
Co.,  64  Fed.  320,  12  C.  C.  A.  134,  22 
U.  S.  App.  561;  Toledo,  Ann  Arbor  & 
N.  Mich.  E.  Co.  v.  Pennsylvania  Co., 
54  Fed.  730.  Md.— W^ashington  Uni- 
versity V.  Green,  1  Md.  Ch.  97,  N.  J. 
Longwood  Valley  E.  Co.  v.  Baker,  27 
N.  J.  Eq.  166.  Wis,— Pettibone  v. 
Hamilton,  40  Wis,  402. 
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done''* — ]ioing  necessary  to  enable  the  court  to  enforce  its  writ. 
Illustrations.  —  Cases  for  the  use  of  the  remedy  of  injunction  are  too 
numerous  and  varied  for  enumeration.  To  illustrate  its  nature  and 
use  may  be  cited  instances  of  its  employment  in  cases  of  specific  per- 
formance,'^^ and  estoppel  in  contracts  ;^°  and  in  torts,  cases  of  waste,^^ 
nuisance,'^^  patents,**"  copyrights  and  trade-marks;"*^  while  in  judicial 
proceedings  equity  has  restrained  procedure  on  an  instrument  obtained 


84.  In  the  earlier  cases,  the  old 
practice  did  not  tolerate  a  positive  or- 
der direct  in  its  terms.  The  writ  rather 
restrained  defendant  from  detaining 
books,  deeds,  etc.,  and  from  permitting 
them  to  remain  away  from  the  office 
of  plaintiff,  etc.  Joyce  on  Injunctions 
1310. 

85.  A  contract  may  be  specifically 
enforced  indirectly  by  an  injunction  for- 
bidding its  breach  by  defendant.  And 
English  courts  have  recently  enjoined 
the  violation  of  some  contracts,  which 
could  not  be  specifically  enforced,  such 
as    contracts   for   personal   service. 

The  leading  case  is  Lumley  v.  Wag- 
ner, 1  De.  G.,  M.  &  G.  604,  42  Eng. 
Eeprint  687,  in  which  defendant,  a 
prima  donna,  had  agreed  for  a  certain 
period  to  sing  in  plaintiff's  opera- 
house,  and  during  that  period  not  to 
sing  elsewhere.  Lord  Chancellor  St. 
Leonards  in  a  convincing  discussion  of 
the  former  cases  justified  his  change 
of  the  old  rule  and  his  decree  for  a 
prohibiting  injunction  preventing  de- 
fendant from  singing  elsewhere  than 
on  plaintiff's  stage.  And  the  latest 
English  cases  have  followed  Lumley  V. 
Wagner.  While  the  American  courts 
have  generally  declined  to  take  this 
new  departure,  certain  western  federal 
courts  have  adopted  and  acted  upon  it. 
Western  Union  Tel.  Co.  v.  Union  Pac. 
E.,  1  McCrary  558,  3  Fed.  423;  West 
ern  Union  Tel.  Co.  v.  St.  Joseph,  etc. 
E.,  1  McCrary  565;  Singer,  etc.  Co.  v. 
Union,  etc.  Co.,  1  Holmes  253,  22  T'ed. 
Cas.  No.  12,904. 

86.  Eesting  upon  the  principle:  If 
one  keeps  silent  when  he  ought  to 
speak,  he  shall  not  speak  when  he 
ought  to  keep  silent.  Cooley,  J.,  in 
Michigan,  etc.  Co  v.  Parcell,  38  Mich. 
475,   480. 

87.  Ind. — Manufacturers'  Gas.  Co. 
V.  Indiana  Nat.  Gas  Co.,  155  Ind.  461, 
57  N.  E.  912.  Mich.— Dawson  v.  Tre- 
maine,  93  Mich.  320,  53  N.  W.  1044. 
Miss. — Cannon  v.  Barry,  59  Miss.  289. 
N.  Y. — Watson  v.  Hunter,  5  Johns,  Ch. 
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169;  Livingston  v.  Reynolds,  26  Wend. 
115.  Pa. — Hicks  V.  American  Nat.  Gas 
Co.,  207  Pa.  570,  57  Atl.  55. 

88.  U.  B.—In  re  Debs,  158  U.  S 
564,  15  Sup.  Ct.  900,  39  L.  ed.  1092 
Pennsylvania  v.  Wheeling  &  B.  Bridge 
Co.,  13  How.  518,  13  L.  ed.  799;  George 
town  V.  Alexandria  Canal  Co.,  12  Pet 
91,  9  L.  ed.  1012.  Ala.— Port  of  Mo 
bile  V.  Louisville  &  N.  E.  Co.,  84  Ala 
115,  4  So.  106.  Ind.— Columbian  Athl 
Club  V.  State,  143  Ind.  98,  40  N.  E 
914.  Mo.— State  v.  Zachritz,  166  Mo 
307,  65  S.  W.  999.  N.  J.— Attorney 
General  v.  Paterson,  58  N.  J.  Eq.  1, 
42  Atl.  749.  N.  Y.— Cranford  V.  Tyr- 
rell, 128  N.  Y.  341,  28  N.  E.  514.  Pa. 
O'Neil  V.  Behanna,  182  Pa.  236,  37 
Atl.  843. 

89.  Injunction  to  protect  a  patent 
right  is  a  peculiarly  appropriate  rem- 
edy, since  the  right  is  prima  facie 
perfect  and  easily  proven,  and  the 
remedy  is  efficacious,  where  the  action 
at  law  for  damages  would  be  ineffi- 
cient.    Bisph.   Eq.   444-448. 

90.  Copyright  extends  to  any  book, 
map,  chart,  diamatic  or  musical  com- 
position, engraving,  cut,  print  or  pho- 
tograph, or  any  painting,  drawing, 
chromo,  statue,  model  or  design  for 
work  of  fine  art;  while  trade-mark 
covers  every  distinguishing  mark  or 
symbol  whereby  may  be  recognized  the 
goods  or  article  made  or  sold  by  the 
owner  of  the  mark.  Both  are  peculiar 
subjects  for  the  protection  of  equity 
by  injunction.  U.  S. — Goodyear,  etc. 
Mfg.  Co.  V.  Goodyear  Eubber  Co.,  128 
U.  S.  598,  9  Sup.  Ct.  166,  32  L.  ed. 
535;  Stephens  v.  Cady,  14  How.  528, 
14  L.  ed.  528.  Conn.  —  Bradley  v. 
Norton,  33  Conn.  157.  111.— Hopkins 
Amusement  Co.  v.  Frohman,  202  111. 
541,  67  N.  E.  391.  Mass.— Chadwick 
V.  Covell,  151  Mass.  190,  23  N.  E.  1068. 
Ohio. — Drake  Med.  Co.  V.  Glessner,  68 
Ohio  St.  337,  67  N.  E.  722.  Tenn. 
Eobinson  v.  Storm,  103  Tenn.  40,  52 
S.  W.  880.  Vt.— Barrett  V.  Fish,  72 
Vt.  18,  47  Atl.  174. 
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by  fraud  or  undue  influence  ;''^  on  a  legal  title  as  against  a  better 
equitable  title  ;^^  by  a  creditor  for  administration,  or  for  recovery 
against  an  executor  or  administrator  who  had  lost  assets  by  robbing 
or  fire  without  fault  on  his  part;°^  and  actions  against  its  own  officers 
for  acts  done  in  the  hona  fide  execution  of  its  process.'*'* 

(VI.)  Partition  and  Dower.  -Although  in  simple  cases  the  law  courts 
could  do  full  justice  to  widows  asking  for  dower^'^  and  to  co-tenants 
seeking  partition,**"  yet  in  the  confusion  of  title  under  the  feudal  system 
the  legal  remedy  became  either  inadequate  or  so  inconvenient^^  as  to 
warrant  the  interposition  of  chancery  at  an  early  day  for  the  efficient 
administration  of  these  usually  concurrent  remedies  of  partition  and 
dower."^  And  so,  because  of  the  superiority  and  facility  of  its  pro- 
cedure, the  jurisdiction  of  equity  was  commonly  conceded,  and  its  con- 
current jurisdiction  came  to  be  almost  exclusive  in  both. 

(VII.)  Partnership.  —  Transactions  between  the  members  of  a  firm, 
and  debts  and  claims  between  a  firm  and  its  members^"  will  not  be 
adjudicated  in  the  law  courts;  and  so  equity  takes  jurisdiction  of  all 
partnership  litigation.^  This  jurisdiction  is  called  concurrent;  but  it 
is  much  nearer  the  fact  to  say,  that  the  courts  of  chancery  have  and 


91.  2  Story  Eq.  Jur.,  §§710,  718, 
722,  850. 

92.  m.— Hubbard  v.  Jasinski,  46 
111.  160.  N.  J. — Somerville  v.  Johnson, 
36  N.  J.  Eq.  211;  Smithurst  v.  Ed- 
munds, 14  N.  J.  Eq.  408.  Ohio. — Sloane 
V.  Clauss,  64  Ohio  St.  125,  59  K  E. 
884. 

93.  Kerr  on   Injunctions   107. 

94.  In  the  complications  of  litiga- 
tion likely  to  arise  in  the  United  States 
where  courts  of  law  and  courts  of 
equity  exercise  concurrent  jurisdiction, 
but  also  state  and  federal  courts  may 
do  likewise,  and  clash  of  jurisdiction 
occur  between  officers  all  acting  in  good 
faith,  and  consequent  actions  at  law 
be  brought  against  officers  executing 
process  hona  fide,  the  courts  of  equity 
preserve  their  dignity  and  authority  by 
enjoining  actions  brought  against  their 
officers   for   executing  their   process. 

See  further  the  title  "Injunctions," 
and    various    specific    titles. 

95.  See  the  title  "Dower,  Proceed- 
ings To  Recover." 

96.  Ga.— Eoyston  v.  Eoyston,  13  Ga. 
425.  ni.— Greenup  V.  Sewell,  18  111. 
53.  Eng.— Shute  v.  Shute,  Prec.  Ch. 
Ill,  24  Etig.  Reprint  54;  Wallis  v. 
Everard,   3    Ch.   Rop.   161. 

See  the  title   "Partition." 

97.  Curtis  v.  Curtis,  2  Bro.  C.  C. 
620,  29  Eng.  Reprint  342;  Moor  v. 
Black,  Talb.  126,  25  Eng.  Reprint  699; 


"Wild  V.  Wells,  1   Dick.   3,   21   Eng.   Re- 
print  167. 

98.  U.  S.— Herbert  v.  Wren,  7 
Cranch  370,  3  L.  ed.  374.  Ala. — Brooks 
V.  Woods,  40  Ala.  538.  Ga. — Bishop  v. 
Woodward,  103  Ga.  281,  29  S.  E.  968; 
Lowe  V.  Burke,  79  Ga.  164,  3  S.  E 
449;  Greer  v.  Henderson,  37  Ga.  1; 
Boggs  V.  Chambers,  9  Ga.  1.  111. — Howey 
V.  Goings,  13  111.  95.  la. — Phares  v. 
Walters,  6  Iowa  106.  Me. — Wood  v. 
Little,  35  Me.  107.  Md.  — Wells 
v.  Beall,  2  Gill  &  J.  468.  Mich.— Brown 
V.  Bronson,  35  Mich.  415.  Mo. — Weath- 
erford  v.  King,  119  Mo.  51,  24  S.  W. 
772.  N.  J. — Hartshorne  v.  Hartshorne, 
2  N.  J.  Eq.  349.  N.  Y.— Badgley  v. 
Bruce,  4  Paige  98.  Wis. — Jones  v. 
Jones,  71  Wds.  513,  38  N.  W.  88.  Eng. 
Mundy  f.  Mundy,  2  Ves.  Jr.  122,  30 
Eng.   Reprint   554. 

99.  Conn. — Beach  v.  Hotehkiss,  2 
Conn.  425.  Fla. — Allen  v.  Hawley,  6 
Fla.  142.  lU.— Strong  V.  Clawson,  10 
111.  346.  La.— Seelye  v.  Taylor,  32  La. 
Ann.  1115.  Me.— Perry  v.  Cobb,  88 
Me.  435,  34  Atl.  278.  Mass.— Chand- 
ler V.  Chandler,  4  Pick.  78.  Mo. 
Hodges  V.  Black,  76  Mo.  537,  affirming 
8  Mo.  App.  389.  Ohio.— Wescott  v. 
Price,  Wright  220.  Pa. — Hall  v.  Lo- 
gan, 34  Pa.  331;  McFadden  v.  Hunt, 
5  Watts  8c  S.  468.  S.  C— Taylor  v. 
Ilolman,  1  Mill  172. 

1.     Conn.— Gillett   v.   Hall,   13   Conn. 
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exercise  sole  jurisdiction  of  nearly  all  cases  affecting  partners  inter 
sese,  whereby  to  compel  specific  performance;-  or  to  enjoin  exclusion 
of  a  partner,  or  omission  of  his  name  from  firm  business;^  or  to  enjoin 
a  partner  from  carrying  on  a  rival  business  or  destroying  firm  prop- 
erty or  credit  ;*  or  to  dissolve  a  partnership,  and  decree  an  accounting 
and  liquidation  of  its  affairs.^ 

(VIII.)  Suretyship.  —  Out  of  the  relation  of  principal  and  surety,  and 
the  extreme  good  faith  wliich  equity  requires  of  every  creditor  toward 
the  surety  of  his  debtor,"  has  arisen  to  the  surety  divers  remedies  in 
chancery  to  enforce  observance  of  that  good  faith,  and  to  protect  or 
indemnify  him  against  loss  or  damage  from  misconduct  or  neglect 
of  the  creditor.'"  Chief  among  these  equitable  remedies  are  the  bill 
qum  timet  to  compel  payment  or  discharge;^  the  suit  for  exoneration 
or  subrogation;'*  suit  for  contribution  or  marshaling,"  all  of  which 


426.  HI,— Bracken  v.  Kennedy,  4  111. 
558.  Mass.— Miller  v.  Lord,  11  Pick.  11. 
Mo,— Wright  i:  Eadclifife,  61  Mo.  App. 
257.  N.  Y.— Cunningham  v.  Littlefield, 
1  Edw.  Ch.  104.  Pa.— Crow  v.  Green, 
111   Pa.   637,   5  Atl.   23. 

2.  Del. — Satterthwait  v.  Marshall,  4 
Del.  Ch.  337.  N.  J.— Maddock  v.  Ast- 
bury,  32  N.  J.  Eq.  181.  Tenn,— Tilman 
V.    Cannon,    3    Humph.    637. 

3.  Miller   v.    0 'Boyle,    89    Fed.    140. 

4.  La. — Levine  v.  Michel,  35  La. 
Ann.  1121.  N.  C. — Phillips  v.  Treze- 
vant,  67  N.  C.  370.  Pa. — Page  v.  Van- 
kirk,    1    Brewst.    282. 

5.  Ala, — Harris  v.  Harris,  132  Ala. 
208,  31  So.  355;  Monroe  v.  Hamilton, 
47  Ala.  217.  Cal. — Nugent  v.  Locke, 
4  Cal.  318;  Stone  v.  Fouse,  3  Cal,  292. 
Fla. — All^  V.  Hawley,  6  Fla.  142. 
Mass. — Chandler  v.  Chandler,  4  Pick. 
78.  Mo.— Wright  v.  EadclifPe,  61  Mo. 
App.  257.  N.  H. — Converse  v.  Hobbs, 
64  K  H.  42,  5  Atl.  832.  N.  Y,— Rickey 
V.  Bowne,  18  Johns.  132.  Vt, — Spear 
V.  Newell,  13  Vt.  288. 

On  the  subject  of  this  section  see 
the  titles  ' '  Injunctions ; "  "  Partner- 
ship ; "    "  Specific    Performance. ' ' 

6.  Waters  v.  Creagh,  4  Stew.  &  P. 
(Ala.)  410;  Huey  v.  Pinney,  5  Minn. 
310. 

7.  The  creditor  who  requires  or  ac- 
cepts from  his  debtor  a  personal  surety, 
who  assumes  personal  obligation  with- 
out consideration,  owes  the  surety 
uberrima  fides  for  breach  of  which 
equity  exerts  itself  to  protect  or  com- 
pensate the  surety  by  discharge  from 
his  obligation,  or  by  substitution  to 
certain  security  held  by  the  creditor, 
or   some   other   equitable   remedy.     Md. 
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Sasscer  v.  Young,  6  Gill  &  J.  243. 
Minn. — Huey  v.  Pinney,  5  Minn.  310. 
N.  J,— Grier  v.  Flitcraft,  57  N.  J.  Eq. 
556,  41  Atl.,425. 

8,  Whitridge  v.  Durkee's  Exrs.,  2 
Md.  Ch.  442;  Stephenson  v.  Taverners, 
9  Gratt.  (Va.)  398;  Call  v.  Scott,  4 
Call  (Va.)  402.  See  the  title  "Quia 
Timet." 

9,  111, — Loehenmeyer  v.  Fogarty,  112 
111.  572;  Whitbeck  v.  Ramsey,  74  111. 
App.  524.  Ind, — Frank  v.  Taylor,  130 
Ind,  145,  29  N,  E.  486,  la.— Gilbert 
V.  Adams,  99  Iowa  519,  68  N,  W,  883; 
Keokuk  v.  Love,  31  Iowa  119.  Minn, 
Dick  V.  Moon,  26  Minn  309,  4  N.  W. 
39.  Mo,— Storts  v.  George,  150  Mo,  1, 
51  S,  W.  489.  Neb.— Wilson  v.  Bur- 
ney,  8  Neb.  39.  N.  J.— Kidd  v.  Hur- 
ley, 54  N.  J.  Eq.  177,  33  Atl.  1057; 
Philadelphia  &  R.  Co.  v.  Little,  41 
N.  J.  Eq.  519,  7  Atl,  356;  Receivers  of 
New  Jersey  Midland  R.  Co.  v.  Worten- 
dyke,  27*N.  J.  Eq.  658;  Irick  •;;.  Black, 
17  N.  J.  Eq.  189,  N,  Y,— King  v. 
Baldwin,  17  Johns.  384;  King  v.  Bald- 
win, 2  Johns.  Ch.  554;  Sternbach  v. 
Friedman,  54  N.  Y.  Supp.  608.  Pa. 
Ardesco  Oil  Co.  v.  North  American 
Oil  &  M.  Co.,  66  Pa.  375;  Dorsheimer 
V.  Bucker,  7  Serg.  &  R,  9,  Va,— Rorer 
r.  Ferguson,  96  Va.  411,  31  S.  E.  817; 
Hunter's  Admr.  v.  Jett,  4  Rand.  104. 
W,  Va,— Neal  v.  Buffington,  42  W.  Va. 
327,  26  S.  E.  172;  Myers  v.  Miller,  45 
W.  Va.  595,  31   S.  E.  976. 

See  the  title   "Subrogation," 

10,  Brown  v.  First  Nat.  Bank,  112 
Fed.  901,  50  C.  C.  A.  602;  Kidd  v.  Hur- 
ley, 54  N.  J.  Eq.  177,  33  Atl.  1057; 
Philadelphia  &  R.  Co.  v.  Little,  41  N, 


EQUITY  JURISDICTION  AND  PROCEDURE 


439 


exist  in  concurrence  with  similar  legal  remedies,  which  are  generally 
not  so  efficacious." 

(IX.)  Accounting.  —  An  account,  as  incidental  to  the  principal  relief," 
has  long  been  common  in  chancery  in  all  suits  involving  matters  of 
debit  and  credit,  so  as  in  one  suit  to  "do  complete  justice,  and  not  by 
halves." 

But  here  we  have  to  consider  a  bill  for  an  accounting  in  equity, 
in  lieu  of  the  ancient  action  of  account  in  assumpsit  at  law,^^  which 
in  most  cases  was  found  to  be  so  cumbersome,  expensive,  dilatory  and 
unsatisfactory  as  to  amount  to  denial  of  justice.^*  Hence  in  the  con- 
current jurisdiction  of  matters  of  account,  the  law  generally  took  the 
simple  cases,  and  equity  the  complicated  ones,  especially  if  there  were 
mutual   accounts,^^   or   a  fiduciary   relation    between    the    parties.^" 

(X.)  Set-Off.  —  Set-off  was  allowed  at  law,  only  in  cases  where  the 
counter  demand  was  not  only  mutual  but  also  connected  by  a  legal 
ligament ;^^  whereas  "natural  equity  says  that  cross  demands  should 
compensate  each  other  by  deducting  the  less  from  the  greater," 
whether  connected  or  unconnected  in  law;  and  that  only  the  balance 
should  be  recoverable  in  suit.^^    Hence  arose  the  jurisdiction  in  chan- 


J.  Eq.   519,   7  Atl.   356.     See  the  title 
"Marshaling   Assets." 

11.  The  law  affords  the  surety  little 
remedy  for  his  risk  and  loss  except  the 
judgment  over,  either  regular  or  sum- 
mary, against  his  principal  for  the 
sum  paid  on  his  debt. 

Generally  on  the  subject  of  this  sec- 
tion, see  the  title  "Principal  and 
Surety. ' ' 

12.  U.  S.— Belford  C.  &  Co.  v. 
Scribner,  144  U.  S.  488,  12  Sup.  Ct. 
734,  36  L.  ed.  514;  Callaghan  v.  Myers, 
128  U.  S.  617,  9  Sup.  Ct.  177,  32  L.  ed. 
547;  United  States  v.  Guglard,  79  Fed. 
21;  Sanborn  Map  &  Pub.  Co.  r.  Dakin 
Pub.  Co..  39  Fed.  266;  Burdett  V. 
Estey,  3  Fed.  566.  Ala. — Stow  v.  Boze- 
man's  Exrs.,  29  Ala.  397.  Ga. — Lowe 
V.  Burke,  79  Ga.  164,  3  S.  E.  449.  la. 
Clark  V.  Lee,  21  Iowa  274.  Tenn. 
Smith  V.  Harrison,  2  Heisk.  230. 

13.  Where  there  was  either  a  priv- 
ity in  deed,  as  against  a  receiver  or 
bailiff,  or  in  law  as  against  guard- 
ians in  socage  (Co-Litt.  90  b.),  and 
where  by  the  law-merchant  one  mer- 
chant might  charge  another  as  a  re- 
ceiver (Co-Litt.  172-a).  In  both  cases 
assumpsit  lay  at  law. 

14.  See  the  titles  "Account  and 
Accounting;"  "Assumpsit." 

15.  Ind.  —  Cummins  v.  White,  4 
Blackf.  356.  N.  J.— Woolley  v.  Os- 
borne, 39  N.  J.  Eq.  54.  N.  Y.— Wil- 
son   V.    Mallett,    4     Sandf.     112.       Va. 


Hickman  v.  Stout,  2  Leigh  6.     W.  Va. 
Lafever   v.    Billmyer,    5    W.    Va.    33. 

See  the  title  "Account  and  Ac- 
counting. ' ' 

16.  U.  S.— Bischoffsheim  V.  Baltzer, 
20  Fed.  890;  Pacific  R.  Co.  v.  Atlantic 
&  P.  R.  Co.,  20  Fed.  277.  Ala.— Hal- 
sted  V.  Rabb,  8  Port.  63.  Mass. — Dole 
v.  Wooldredge,  135  Mass.  140.  Mich. 
Brockett  &  Sons  v.  Lewis,  144  Mich. 
560,  108  N.  W.  429;  Warren  v.  Hol- 
brook,  95  Mich.  185,  54  N.  W.  712; 
Clarke  V.  Pierce,  52  Mich.  157,  17 
K  W.  780.  N.  J.— Fay  v.  Fay,  29  Atl. 
356.  N.  Y.— Marvin  v.  Brooks,  94  N.  Y. 
71.  Tenn. — Hale  v  Hale,  4  Humph. 
183.  Tex.— Brinson  v.  Cunliff,  25 
Tex.  760.  Va. — Vilwig  v.  Baltimore  & 
0.  R.  Co.,  79  Va.  449.  Wis.— Rippe  t. 
Stogdill,   61  Wis.  38,  20  N.  W.   645. 

17.  Lacking  this  connection  the  law 
refused  to  allow  them  to  be  connected 
in  the  same  action;  and  each  party 
having  a  claim  against  the  other  was 
required  by  the  common  law  to  bring 
his  separate  action  against  the  other 
therefor.  Snell  Eq.  510;  2  Story  Eq. 
Jur.  1430;  Phillips  v.  Phillips,  9  Hare 
471,  68  Eng.  Reprint  596;  Dinwiddle 
V.  Bailey,  6  Ves.  136,  31  Eng.  Reprint 
979. 

18.  D.  C. — Fedarwisch  v.  Alsop,  18 
App.  Cas.  318.  Ga.— Butler  v.  Mitchell, 
128  Ga.  431,  57  S.  E.  764.  Ky.— Pier- 
son  V.  Meaux,  3  A.  K.  Marsh.  4.  Minn. 
Wallrich  v.  Hall,  19  Minn.  383.     N.  Y. 
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eery,  -wheroby  set-off  was  allowed  in  ease  of  mutual,  independent  debts, 
where  there  was  a  mutual  eredit,  even  thoujj;h  they  were  equitable  on 
one  side  and  legal  on  the  other.^''  And  thus  was  established  the  con- 
current jurisdiction  of  set-off. 

(XI.)  Appropriation  of  Payments.  —  Somewhat  similar  in  nature  and 
effect  to  set-off  is  the  appropriation  or  imputation  of  payments.^"  A 
debtor  making  payment  may  by  contemporaneous  designation  fix  the 
credit  upon  any  debt  owing  by  him  to  the  payee.-^  If  he  does  not  so 
designate  then  the  payee  on  receipt  of  the  payment  may  make  the 
appropriation."  The  failure  of  both  to  make  contemporaneous  appro- 
priation sows  the  seed  of  a  controversy  as  to  where  the  payment  shall 
be  applied  which  may  arise  under  various  conditions  either  at  law  or 
in  equity.  For  obvious  reasons  equity  has  concurrent  jurisdiction  with 
the  law  to  decide  the  proper  appropriation  of  such  floating'^^  payments. 

(XII.)  Interpleader.  —  This  is  a  remedy  which  equity  gives  to  a  person 
to  file  a  bill  and  bring  before  the  court  two  separate  persons,  each 
of  whom  is  claiming  from  him  by  distinct  adverse  title,  the  same 
chattel  or  debt,  to  which  he  makes  no  claim,  but  offers  to  deliver  or 
pay  the  same  to  whomsoever  it  belongs,  praying  that  he  be  discharged 
from  all  liability  to  either,^*  that  the  court  lake  custody  of  the  thing 
and  require  the  adverse  claimants  to  interplead  each  other  so  that  the 
court  might  adjudge  the  right  and  title.^^ 

This  remedy  existed  at  law,  but  only  in  case  of  joint  bailment  by 


McDonald  v.  Neilson,  2  Cow.  139. 
Vt.— McLane  v.  Johnson,  59  Vt.  237,  9 
Atl.  837.  Wis.— Spear  v.  Dey,  5  Wis. 
193. 

19.  Central  Appalachian  Co.  V. 
Buchanan,  90  Fed.  454,  33  C.  C.  A" 
598,  petition  to  modify  decree,  denied, 
91  Fed.  1001.  See  the  title  "Set-Off 
and  Counterclaim." 

20.  See  the  title  "Payment." 

21.  Colo. — Boyd  v.  Agricultural  Ins. 
Co.,  20  CoJo.  App.  28,  76  Pac.  986. 
Ga. — Austin  V.  Southern  Home  B.  &  L. 
Assn.,  122  Ga.  439,  50  S.  E.  382.  111. 
Saflfer  v.  Lambert,  111  111.  App.  410; 
Hahn  v.  Geiger,  96  111.  App.  104.  Ind. 
Wipperman  r.  Hardy,  17  Ind.  App. 
142,  46  N.  E.  537.  Mich.— Michigan 
Air  Line  R.  Co.  v.  Mellen,  44  Mich. 
321,  6  N.  W.  845.  Mo.— Longworth  v. 
Aslin,  106  Mo.  155,  17  S.  W.  294;  Mis- 
souri Cent.  Lumb.  Co.  v.  Stewart,  78 
Mo.  App.  456.  Tex. — Crawford  v.  Pan- 
coast,  62  S.  W.  559. 

22.  111.— Wcllman  v.  Miner,  179  111. 
326,  53  N.  E.  609,  reversing  73  111.  App. 
448.  la. — Keairnes  v.  Durst,  110  Iowa 
114,  81  N.  W.  238.  Mass.— Gay  v.  Gay, 
5  Allen  157;  Parker  v.  Green,  8  Met. 
137.       Mich. — Blair     v.     Carpenter,     75 
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Mich.  167,  42  N.  W.  790.  Minn.— Ilaw- 
ver  V.  Ingalls,  93  Minn.  371,  101  N.  W. 
604.  Mo.— Cox  v.  Sloan,  158  Mo.  411, 
57  S.  W.  1052.  Neb.— Lenzen  v.  Mil- 
ler, 53  Neb.  137,  73  N.  W.  460.  Pa. 
Risher  f.  Risher,  194  Pa.  164,  45  Atl. 
71.  Tex.— Thatcher  v.  Tillory,  30  Tex. 
Civ.  App.  327,  70  S.  W.  782.  Vt. 
Boutwell  V.  Masoa,  12  Vt.  608.  Va. 
Howard  r.   McCall,  21   Gratt.  205. 

23.  Conn.— Stamford  Bank  v.  Bene- 
dict, 15  Conn.  437.  N.  H. — Young  V. 
Woodward,  44  N.  H.  250.  W.  Va. 
Hempfield  R.  Co.  v.  Thornburg,  1  W. 
Va.  261. 

24.  Del. — Hastings  v.  Cropper,  S 
Del.  Ch.  165.  N.  Y.— Badeau  v.  Rogers, 
2  Paige  209.  W.  Va.— Hechmer  v.  Gil- 
ligan,  28  W.  Va.   750. 

25.  U.  S.— Butler  v.  Coleman,  124 
U.  S.  721,  8  Sup.  Ct.  718,  31  L.  ed. 
567.  D.  C— Kellogg  v.  Mutual  Life 
Ins.  Co.;  25  App.  Cas.  36.  Miss. — Quin 
V.  Hart,  85  Miss.  71,  37  So.  553.  N.  J. 
Pennsylvania  R.  Co.  v.  Stevenson,  63 
N.  J.  Eq.  634,  54  Atl.  696.  N.  Y. 
Saratoga  County  Super,  v.  Deyoe,  77 
N.  Y.  219;  Mohawk  &  H.  R.  Co.  v. 
Clute,  4  Paige  384. 
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the  claimants.  "Wlierefore  equity  gave  a  wider  scope  to  the  remedy 
and  made  it  concurrent  with  that  at  law.*" 

(Xm.)  Exoneration,  Subrogation  and  Contribution,  —A  person  second- 
arily liable,  as  surety  or  endorser,  may,  either  before  or  after  payment 
by  him,^^  conapel  one  primarily  or  previously  liable,^^  as  a  principal 
or  a  maker  or  a  prior  endorser,  to  exonerate  him  from  his  burthen, 
either  by  discharging  the  obligation  or  re-imbursing  him  for  his  ex- 
penditure.'" So  likewise  will  equity  subrogate  such  surety  or  en- 
dorser to  the  benefit  of  any  securities  of  the  principal  or  maker  held 
by  the  creditor^"  for  the  debt  on  which  they  are  jointly  liable,  and 
thus  reimburse  him  to  the  full  value  of  such  security.  So  also,  will 
equity  compel  persons  jointly  liable  on  an  obligation  to  contribute  to 
reimburse  that  one  of  them  who  has  paid  all  or  more  than  his  part 
of  the  debt." 

These  three  equities  of  contribution,  exoneration  and  subrogation 
although  not  universally  treated  of  as  remedies,  or  as  within  the  con- 
current jurisdiction  are  either  rights  or  remedies  pertaining  to  equity, 
wherein,  either  at  present  or  in  the  past,  some  measure  of  jurisdiction 
has  been  exercised  both  at  law  and  in  equity.  They  are  therefore 
here  inserted  at  the  conclusion  of  this  important  branch  of  jurisdiction 
to  complete  the  topics  generally  embraced  under  the  concurrent  juris- 
diction of  equity.^^ 


26.  Eight  to  interplead  is  not  super- 
seded by  statutory  remedies  authorizing 
defendants  in  law  actions  to  bring  in 
other  parties  or  to  have  other  parties 
substituted.  Hoyt  v.  Gouge,  125  Iowa 
603,  101  N.  W.  464.  See  the  title 
"Interpleader." 

27.  Ky.— Meyer  v.  Euff,  11  Ky.  L. 
Hep.  96  (abstract).  Md. — Whitridge 
t?.  Durkee's  Exrs.,  2  Md.  Ch.  442.  Miss. 
Graham  v.  Thornton,  9  So.  292.  Ohio. 
Stump  V.  Eogers,  1  Ohio  533.  S.  0. 
Norton  v.  Eeid,  11  S.  C.  593.  Wis. 
Dobie  V.  Fidelity  &  Cas.  Co.,  95  Wis. 
540,  70  N.  W.  482. 

28.  N.  J.— Trick  v.  Black,  17  N.  J. 
Eq.  189.  Vt.— Bishop  v.  Day,  13  Vt. 
81.  Va. — Stephenson  v.  Taverners,  9 
Gratt.  398. 

29.  Gilliam  v.  Esselman,  5  Sneed 
(Tenn.)  86;  Wooldridge  v.  Norris,  L.  E. 
6  Eq.  410. 

30.  Ark. — Wilks  v.  Vaughan,  73  Ark. 
174,  83  S.  W.  913.  "111.— Peirce  v.  Gar- 
rett, 65  111.  App.  682.  Ind.— Gcrber 
V.  Sharp,  72  Ind.  553.  Mo. — McCune 
V.  Belt,  38  Mo.  281.  N.  J.— Taylor  v. 
Gray,  59  N.  J.  Eq.  621,  44  Atl.  668. 
N.  Y. — Sternback  v.  Friedman,  54  N. 
Y.  Supp.  608,  modifying  decree,  23 
Misc.  173,  30  N.  Y.  Supp.  1025.  Pa. 
Shaffer  v.  Mcssner,  27  Pa.  Super.  191. 


Va. — Harnsberger  v.  Yancey,  33  Gratt. 
527.  Eng. — Finlay  v.  Mexican  Invest. 
Corp.,  L.  E.  (1897)  1  Q.  B.  Div.  517; 
In  re  W  rexham,  etc.  E.  Co.,  L.  E. 
(1899)  1  Ch.  Div.  440;  Hodgson  v. 
Shaw,  3  Myl.  &  K.  183,  40  Eng.  Ee- 
print   70. 

31.  U.  S. — McDonald  v.  Magruder, 
3  Pet.  470,  7  L.  ed.  744.  Ga.— Bigby 
V.  Douglas,  123  Ga.  635,  51  S.  E.  606. 
111.— Paul  f.  Berry,  78  111.  158;  Bur- 
gett  V.  Strean,  85  111.  App.  72;  Harts 
V.  Latham,  84  111.  App.  483.  Ind. 
Whiteman  v.  Harriman,  85  Ind.  49.  La. 
Stockmeyer  v.  Oertling,  38  La.  Ann. 
100.  Me.— Goodall  f.  Wentworth,  20 
Me.  322.  Md.— Smith's  Exrs.  v.  An- 
derson, 18  Md.  520.  Mass. — Taylor  f. 
Savage,  12  Mass.  98.  Miss. — Dennis 
r.  Gillespie,  24  Miss.  581.  N.  J.— Bishop 
V.  Smith,  57  Atl.  874;  Wyckoff  v.  Gard- 
ner, 5  Atl.  801.  N.  Y.— Toucey  v. 
Schell,  15  Misc.  350,  37  N.  Y.  Supp. 
879.  Tenn.— McClelland  v.  Davis,  72 
Tenn.  97.  Tex. — Glasscock  v.  Hamilton, 
62  Tex.  143.  Va.— Eosenbaum  v.  Good- 
man, 78  Va.  121.  Eng. — In  re  Mc- 
Myn,  L.  E.  33  Ch.  Div.  575;  In  re 
Parker,  L.  E.  (1894),  3  Ch.  Div.  400; 
Coles  V.  Peyton,  L.  E.  (1893),  3  Ch. 
Div.  238. 

32.  See  the  titles  "Payment;" 
"Subrogation." 
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G.  The  Auxili.\ry  Jurisdiction.  —  1.  Introductory  Statement. 
The  remedies  to  be  considered  under  this  peculiar  branch  of  juris- 
diction seem  to  belong  to  both  the  other  branches,  in  that  they  are 
employed  exclusively  in  the  chancery  court,  but  only  in  aid  of  actions 
at  law.^^  They  are  rarely  employed  in  the  present  century,  having 
been  generally  supplanted  by  simpler  remedies  at  law,^*  or  obviated 
by  the  liberalized  practice  of  law  courts  in  modern  times.^^  Properly 
they  call  for  little  more  than  historical  treatment. 

2.  Bill  of  Discovery.  —  This  bill  never  sought  relief  in  chancery, 
but  only  sought  its  aid  to  compel  the  defendant  to  disclose  (discover) 
certain  facts  material  to  an  action,  pending  or  contemplated,  at  law,^** 
which  facts  were  known  only  to  the  parties,  and  therefore  not  provable 
under  the  rigid  rules  of  former  days  disqualifying  parties  as  witnesses 
at  law,  lest  they  might  not  be  able  to  resist  such  sore  temptation,  and 
thus  fall  into  the  very  pit  of  perjury.^^ 

It  was  in  those  days  a  frequent  and  invaluable  remedy,  but  is  now, 
when  parties  are  competent  witnesses,  obviated  or  superseded  by  their 
evidence  taken  by  statutory  deposition  or  given  orally  in  open  court.^* 

3.  Bill  To  Perpetuate  Testimony.  —  This  was  a  bill  brought  in 
chancery  in  anticipation  of  contemplated  or  threatened  litigation,  for 
the  purpose  of  obtaining  and  preserving  testimony  material  thereto,^" 


33.  Ark.— State  Bank  v.  Steen,  13 
Ark.  36.  Ky.— Bartlett  v.  Marshall,  2 
Bibb  467.  Mich.— Wright  v.  King, 
Harr.  12.  Miss. — Kearny  v.  Jeffries,  48 
Miss.  343.  N.  J.— Davis  v.  Wilson,  56 
Atl.  704;  Shotwell's  Admr.  v.  Struble, 
21  N.  J.  Eq.  31.  R.  I.— DeWolf  v. 
DeWolf,  3  E.  I.  450.  Eng.— Angell  v. 
Angell,  1  Sim.  &  Str.  83,  57  Eng.  Ee- 
print  33. 

34.  U.  S. — Baton  v.  Majors,  46  Fed. 
210;  Eindskopf  f.  Blatto,  29  Fed.  130. 
Ala. — Winter  v.  Elmore,  88  Ala.  555, 
7  So.  250.  Mich.— Shelden  v.  Wal- 
bridge,  44  Mich.  251,  6  N.  W.  681.  Minn. 
Turnbull  v.  Crick.  63  Minn.  91,  65  N. 
W.  135.  Ohio. — ^Chapman  v.  Lee,  45 
Ohio   St.   356,  13   N.   E.   736. 

35.  Bryant  v.  Leyland,  6  Fed.  125; 
Heath  v.  Erie  E.  Co.,  9  Blatehf.  316, 
11  Fed.  Cas.  No.  6,307;  Eiopelle  V. 
Doellner,  26  Mich.  102.  See  cases  in 
next   following   note   38. 

36.  Ga.— Turner  v.  Jones,  27  Ga.  22; 
McLaren  v.  Steapp,  1  Ga.  376.  Mich. 
Wright  V.  King,  Har.  12.  Miss. — Kear- 
ny V.  Jeffries,  48  Miss.  343.  N.  H. 
Eeynolds  v.  Burgess  S.  Fibre  Co.,  71 
N.  H.  332,  51  Atl.  1075,  wherein  the 
English  and  American  authorities  are 
reviewed  and  discussed.  N.  J. — Fuller 
V.  Hollander  &  Co.,  61  N.  J.  Eq.  648, 
47  Atl.  646;  Metier  v.  Metier 's  Admr., 
19   N.   J.   Eq.   457. 
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See  cases  in  next  preceding  note  33. 

The  bill  must  be  filed  as  soon  as 
the  party  discovers  the  necessity  of 
appealing  to  the  conscience  of  the  ad- 
versary. ' '  Equity  will  not  suffer  him 
to  spin  out  litigation,  take  the  chance 
of  a  jury,  and  failing  there,  file  his 
bill  for  a  discovery."  Faulkner's 
Admr.  v.  Harwood,  6  Eand.  (Va.)  129. 
And  see  Kearny  v.  Jeffries,  48  Miss. 
343. 

37.  Blackwelder  v.  Fisher,  20  N.  C. 
204. 

38.  The  bill  of  discovery  is  treated 
in  England  as  an  obsolete  proceeding 
(Snell  Eq.  590),  and  the  eighteenth 
century  legislation  has  made  it  equally 
so  in  America.  Shelden  v.  Walbridge, 
44  Mich.  251,  6  N.  W.  681;  Eiopelle  v. 
Doellner,  26  Mich.  102.  And  see  cases, 
notes  34  and  35,  supra. 

See  the  title  "Discovery." 

39.  "The  Court  of  Equity  does  not 
entertain  a  bill  in  perpetuam  rei  memo- 
riam,  touching  a  subject  of  its  own 
jurisdiction,  because  the  party  can  al- 
ways, though  in  possession,  file  a  bill 
for  relief,  and  the  court  can,  in  its 
discretion,  make  the  proper  orders 
upon  an  emergency  for  speeding  the 
taking  of  testimony  of  old,  infirm  or 
removing  witnesses."  Smith  V.  Tur- 
ner, 39  N.  C.  433;  Baxter  v.  Farmer,  42 
N.  C.  239. 
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which  was  in  danger  of  being  lost  before  the  action  could  be  brought, 
certainly  before  the  evidence  could  be  taken  in  due  course  of  pro- 
ceeding at  law.*°  It  was  a  specially  appropriate  and  highly  useful 
remedy  to  protect  the  rights  of  reversioners  and  remaindermen,  and 
to  secure  the  testimony  of  aged  or  infirm  persons.*^  But  the  deposi- 
tions were  not  published,  nor  open  to  inspection,  until  after  the  death 
of  the  witness.*-  This  proceeding  is  now  generally,  if  not  universally, 
supplanted  in  the  United  States  and  Canada,  as  also  in  Great  Britain 
and  her  provinces  in  the  other  hemisphere,  by  an  efficient  statutory 
proceeding'*^  to  obtain  depositions  in  perpetuam  memoriam. 

4.  Bill  To  Obtain  Proof  De  Bene  Esse.  —  This  bill,  with  similar 
purpose  to  the  one  last  mentioned,  differs  from  it  only  in  the  condition, 
that  the  action  has  already  been  brought,  but  is  not  ready  for  proof, 
which  is  in  peril  of  loss  from  the  law's  delay.^*  It  results  in  proof  by 
deposition  de  hene  esse,  i.  e.,  provisionally  good,  if  the  witnesses  could 
not  be  produced  at  the  trial.'*^  Such  depositions  may  now  under  statute 
be  taken  by  order  of  the  court  w^ierein  the  action  is  pending — a  simpler 
and  equally  efficient  remedy."**^ 

5.  Bill  Quia  Timet.  —  This  bill  is  brought  not  to  repair  injuries 
already  done,  but  because  the  plaintiff  fears  {quia  timet)  that  injury 
is  about  to  be  done  to  his  rights  or  interests  by  the  wrongful  act  or 
conduct  of  defendant,  which  he  would  fain  prevent.'*^  The  suit  is 
precautionary  in  its  nature  and  purpose  which  a  prohibitory  injunc- 
tion would  often  satisfy,'*^  But  not  infrequently  would  follow  as 
properly  incidental  relief  a  decree  compelling  defendant  to  surrender 
or  deliver  up  for  cancellation  a  voidable,  or  even  void  note,  bond  or 
deed  dangerous  as  proof  while  outstanding.^^ 

6.  Bill  of  Peace.  —  An  ancillary  bill,  resembling  the  bill  quia  timet 
in  its  prevention  of  suits  at  law,  but  distinguished  from  it  in  defending 
adjudicated  or  well  recognized,  rather  than  untried  rights  or  titles, 
was  the  bill  of  peace^  so-called  because  its  object  and  effect  was  to 


40.  See  the  title  "Depositions." 

41.  Spencer  v.  Peek,  L.  R.  3  Eq. 
415,  not  allowed  where  the  suit  at  law 
was  pending. 

42.  Angell  v.  Angell,  1  Sim.  &  Str. 
83,  57  Eng.  Reprint  33. 

43.  See  generally  on  the  subject  of 
this  section,  the  titles  "Depositions;" 
"Perpetuation  of  Testimony." 

44.  Angell  v.  Angell,  1  Sim.  &  Str. 
83,  57  Eng.  Reprint  33;  Llanover  r. 
Homfray,  L.  R.  19  Ch.  Div.  (Eng.) 
224. 

45.  Bischoffscheim  v.  Baltzer,  10 
Fed.  1. 

46.  Richter  v.  Union  Trust  Co.,  115 
U.  S.  55,  5  Sup.  Ct.  1162,  29  L.  ed. 
345. 

In  some  states  such  depositions  may 
be    taken    on    mere    notice.     In    others 


interrogatories  are  required  to  be  filed 
in  the  case.  See  the  title  "Deposi- 
tions." 

47.  Ala. — James  v.  Scott,  9  Ala.  579. 
Ga.— Collins  V.  Barksdale,  23  Ga.  602. 
N.  Y. — Chaniplin  V.  Champlin,  4  Edw. 
Ch.  228.  Tenn.— Baird  v.  Goodrich,  5 
Heisk.  20.  Va. — Stephenson  v.  Tavern- 
ers,  9  Gratt.  398;  Call  v.  Scott,  4  Call 
402. 

48.  But  a  bill  must  needs  be  filed 
to  obtain  such  an  injunction,  and  an- 
swer and  hearing  are  open  to  defend- 
ant before  such  process  could  be  made 
permanent.  Siddons  v.  Short,  L.  R. 
2   C.  P.   Div.  572. 

49.  Johnston  v.  Ronton,  L.  R.  9  Eq. 
(Eng.)  181;  Peake  v.  Highfield,  1  Russ. 
559,  38  Eng.  Reprint  216.  See  the 
title  "Quia  Timet." 
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quiet  a  person  in  the  possession  or  enjoyment  of  his  property  right,"*** 
as  already  sufficiently  established  against  the  whole  world,  although 
adjudged  against  a  few  persons  only. 

Of  this  class  were  bills  to  quiet  title  brought  against  the  adverse 
party  after  two  trials  in  ejectment,"  and  bills  brought  by  a  proprietor 
in  possession  of  a  large  tract  of  land  under  a  single  deed  or  grant, 
against  divers  adverse  claimants  of  all  or  parts  thereof  for  the  purpose 
of  quieting  his  possession  against  each  and  all  of  said  claimants.*^ 

So  also  is  a  bill  against  divers  persons  claiming  a  right  of  common 
on  plaintiff's  land;'^  and  a  bill  against  the  riparian  owners  along  the 
banks  of  a  stream,  who  are  severally  disputing  plaintiff's  right  of  fishery 
over  its  entire  course  through  their  land.^* 

Closely  akin  to  these  is  the  modern  bill  of  injunction  in  case  of 
strikes  and  boycotts^*  to  protect  the  plaintiff's  right  of  peaceable  pos- 
session and  use  of  his  property  and  his  servants  against  violence  and 
challenge,  usually  attending  such  defiant  demonstrations  of  organized 
employes. 

7.  Writs  of  Ne  Exeat  and  Supplicavit.  —  These  two  prerogative 
WTits  were  in  common  use  during  the  Stuart  Dynasty  for  governmental 
and  political  purposes,^^  the  writ  of  ne  exeat  regno  to  prevent  a  subject 
from  leaving  the  kingdom  without  royal  permission,  and  the  writ  of 
supplicavit  to  compel  him  to  give  sureties  to  keep  the  peace  on  articles 
exhibited  against  him. 

Later,  however,  they  both  lent  themselves  to  private  use,  and  at  the 
time  of  the  American  Revolution  they  were  used  exclusively  to  protect 
conjugal  rights,  by  enforcing  the  payment  of  alimony"  allowed  by  the 
ecclesiastical  courts,  and  protecting  the  person  and  property  of  the 


50.  Fla.— Caro  v.  Pensacola,  19  Fla. 
766.  Neb.— Kinkaid  v.  Hiatt,  24  Neb. 
562,  39  N.  W.  600.  N.  Y.— New  York 
&  N.  H.  E.  Co.  V.  Schuyler,  1  Abb.  Pr. 
417.  Eng.— Sheffield  Water  Wks.  v. 
Yeomans,  L.   R.  2  Ch.  App.  8. 

51.  Patterson  v.  McCamant,  28  Mo. 
210. 

"In  the  English  chancery,  a  bill  of 
peace  is  not  determined,  unless  the 
rights  of  the  parties  are  satisfactorily 
established  at  law,  by  more  trials  than 
one."  Douglass  t'.  McCoy,  5  Ohio  522; 
Bath  V.  Sherwin,  Prec.  Ch.  261,  24  Eng. 
Reprint   126. 

52.  Ashurst  V.  McKenzie,  92  Ala. 
484,  9  So.  262;  Caro  v.  Pensacola,  19 
Fla.   766;    3   Pom.   Eq.   Jur.,   §1396. 

53.  Pawlet  v.  Ingres,  1  Vern.  308, 
23  Eng.  Reprint  487;  How  v.  Tenants 
of  Bromsgrove,  1  Vern.  22,  23  Eng. 
Reprint   277. 

54.  "Where  the  right  is  in  dispute 
only  between  two  lords  of  manors,  it 
must  first  be  tried  at  law.  Tenham 
V.  Herbert,  2  Atk.  483,  26  Eng.  Reprint 
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692;    Mayor   of   York   r.    Pilkington,    1 
Atk.   2S2,    26   Eng.   Reprint   180. 

55.  Oxley  Stave  Co.  v.  Coopers' 
Inter.  Union,  72  Fed.  695;  Arthur  v. 
Oakes,  63  Fed.  310;  Casey  f.  Cincin- 
nati T.  Union,  45  Fed.  135;  Brace 
Bros.  V.  Evans,  5  Pa.  Co.  Ct.  163. 

56.  Instances  of  the  modern  use  of 
the  writ  of  ne  exeat  in  America  are 
found  in  McDonough  v.  Gaynor,  18  N. 
J.  Eq.  249,  to  prevent  one  partner 
from  leaving  the  state  and  taking  his 
property  with  him,  and  in  Griswold  v. 
Hazard,  141  U.  S.  260,  11  Sup.  Ct.  972, 
999,  35  L.  ed.  678,  in  which  Griswold 
obtained  discharge  from  a  bond  given 
by  him  as  surety  of  Durant  in  a  pend- 
ing ne  exeat  case,  because  executed  un- 
der mistake.  See  Beames  "A  Brief 
View  of  the  "Writ  of  Ne  Exeat  Regno, 
Loudon,    1812." 

57.  Denton  v.  Denton,  1  Johns.  Ch. 
(N.  Y.)  364;  Dawson  v.  Dawson,  7 
Ves.  173,  32  Eng.  Reprint  71;  Shaftoe 
r.  Shaftoe,  7  Ves.  171,  32  Eng.  Re- 
print  70. 
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wife  and  her  children  against  the  husband's  threats  of  violence,  or 
appropriation.'* 

When  these  writs  were  of  frequent  use  there  was  no  little  controversy 
whether  they  pertained  to  the  auxiliary  or  the  exclusive  jurisdiction. 
So  completely,  however,  have  they  fallen  into  disuse  in  the  present 
century  that  this  phase  of  jurisdiction  presents  only  historical  and 
academic  questions  for  solution.  ^..r* 

In  all  such  cases  equity  will  lend  the  creditor  the  aid  of  its  flexible 
procedure  to  enable  him  to  subject  his  debtor's  equitable  interest  in 
property  to  the  satisfaction  of  his  claim,  by  removing  the  legal  encum- 
brance .or  obstacle,  bringing  the  property  to  sale,  and  applying  the 
proceeds  to  payment  of  the  debt."'* 

In  the  federal  courts  and  in  some  of  the  state  courts  the  creditor's 
bill  lies  only  after  judgment  and  execution  at  law,  and  the  officer's 
return  of  "no  property.*""  In  other  states  equity  takes  jurisdiction 
without  exhaustion  of  the  process  of  the  law,  and  aids  the  creditor 
because  his  debt  is  just.'^ 

8.  Creditor 's  Bill.  —  A  creditor  pursuing  his  remedy  at  law  against 
a  delinquent  debtor,  who  has  assets  subject  to  his  claim,  often  finds 
his  progress  obstructed  by  some  legal  obstacle  so  that,  even  after  judg- 
ment, he  cannot  obtain  satisfaction  by  execution,  which  is  the  ordinary 
process  of  law.  There  is  a  trust-deed  or  mortgage,  or  a  lien  on  the 
debtor's  property;  or  a  fraudulent  sale  to  a  kinsman  or  friend  encum- 
bers the  legal  title,  and  prevents  levy  of  the  fi.  fa.  upon  it.  and  collection 
by  legal  process.*'- 

General  Creditor's  Bill. —  A  peculiar  form  of  creditor's  bill  arises  when 
a  bankrupt  or  insolvent  has  assets,  either  legal  or  equitable,  which 
are  subject  to  distribution  amongst  divers  creditors,  either  general  or 
special,  or  both,  and  with  or  without  preference  to  any,  as  the  case 
may  warrant.  In  such  case,  when  the  estate  is  not  administered  in 
bankruptcy,  one  or  more  creditors  may  file  a  bill  in  equity  in  behalf 
of  all  creditors,  general  and  special,  to  have  liens  and  priorities  declared 
and  established,  and  the  general  residuary  fund  ascertained,  and  a 
decree  for  distribution  thereof  among  all  general  creditors  who  shall 


58.  Coda  V.  Codd,  2  Johns.  Ch.  (K 
Y.)  141.     See  the  title  "Ne  Exeat." 

59.  la. — Cassady  f.  Grimmelman,  108 
Iowa  695,  77  N.  W.  1067.  Neb.— Eich- 
ardson  Drug  Co.  v.  Meyer,  54  Neb. 
319,  74  N.  W.  575.  N.  Y.— Koechl  r. 
Leibinger  &  Oehm  Brew.  Co.,  26  App. 
Div.   573,   50   N.  Y.  Supp.   568. 

60.  U.  S.— Jones  v.  Green,  1  Wall. 
330,  17  L.  ed.  553.  Ala.— Mendenhall 
V.  Randon,  3  Stew,  &  P.  251.  111. 
Manchester  v.  McKee^  9  111.  511.  Mo. 
Spitz  V.  Kerfoot,  42  Mo.  App.  77. 
Neb.— Rosenfield  v.  Chada,  12  Neb.  25, 
10  N.  W.  465.  N.  J.— Dunham  v.  Cox, 
10  N.  J.  Eq.  437.     N.  Y.— Whitney  v. 


Davis,  148  N.  Y.  256,  42  N.  E.  661; 
Brinkerhoff  v.  Brown,  4  Johns.  Ch.  671. 
N.  C. — Kirkpatrick  v.  Means,  40  N.  C. 
220.  Ohio. — Lee  v.  Harbaek,  2  Ohio 
Dec.  (Reprint)  361.  S.  C— South 
Carolina  L.  &  T.  Co.  v.  Lawton,  69 
S.  C.  345,  48  S.  E.  282.  Vt.— Rice  v. 
Barnard,  20  Vt.  479.  Va.— Rhodes  v. 
Cousins,  6  Rand.  188.  Wis. — Hughes 
V.  Hunner,  91  Wis.  116,  64  N.  W.  887. 

61.  Price  V.  Thrash,  30  Gratt.  (Va.) 
515;  Taylor's  Admr.  v.  Spindle,  2  Gratt. 
(Va.)    44.  /^. 

62.  Kipper  v.  Glancey,  2  Blackf. 
(Ind.)  356.  See  the  title  "Creditors' 
Suits," 
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appear  and  prove  their  claims/'^  Usually  in  such  cases,  there  is  an 
injunction  against  creditors  proceeding  in  any  other  court  or  cause, 
and  after  a  receiver  is    appointed    to    collect    and    manage    assets. 

H.  The  Inherent  Jurisdiction.  —  The  jurisprudence  and  author- 
ity of  equity  in  the  various  classes  of  cases  pertaining  to  the  exclusive 
and  concurrent  jurisdiction  in  equity  is  a  part  of  the  double  system 
of  law  brought  from  England  by  the  American  colonists  as  part  of 
their  civilization,  and  called  the  common  law  of  America.  It  is  the 
inherited  and  inherent  jurisdiction  of  equity.*'*  In  the  United  States 
and  Canada  this  jurisdiction  is  that  which  the  English  chancellors 
had  assumed,  over  the  protests  of  the  common  law  judges  and  lawyers, 
as  indispensable  to  the  administration  of  British  justice,  and»is  naturally 
used  on  this  continent  as  a  necessary  part  of  the  Anglo-Saxon  system 
of  laws.*'^ 

I.  The  Statutory  Jurisdiction.  —  To  this  inherent  jurisdiction 
was  added  during  the  nineteenth  century  by  the  legislation  of  .the 
British  Parliament  and  by  the  assemblies  of  many  American  states 
and  some  Canadian  provinces  numerous  subjects  of  jurisdiction  as 
seemed  locally  necessary  or  important.  To  the  subjects,  of  jurisdiction, 
heretofore  enumerated,  should  now  be  added  those  em^braced  in  the 
statutory  jurisdiction  of  equity.  No  general  classification,  however, 
will  suffice  for  this  head  of  jurisdiction.  In  Great  Britain,  down  to 
the  fusion  of  law  and  equity  in  the  union  of  the  various  courts  of 
law  and  equity  under  the  covering  of  the  single  High  Court  of  Jus- 
tice,"''  these  statutory  additions  to  the  chancery  jurisdiction  had  been 
by  single  item  or  topic.  The  same  method  was  followed  in  some  of 
the  United  States;*''^  while  in  others,  as  in  Tennessee,  where  separate 
chancery  courts  administer  equity,  these  courts  were  granted  juris- 
diction of  all  matters  of  litigation,  excepting  only  actions  for  un- 
liquidated damages  for  injuries  to  person  or  property.  Particular 
examination  of  the  legislation  of  each  state  and  province  is  required 
in  order  to  determine  the  equity  jurisdiction  therein.  The  changes 
made  by  the  congress  of  the  United  States  have  been  so  slight  and 


63.  Fink  v.  Patterson,  21  Fed.  602; 
Ewing  V.  Ferguson,  33  Gratt.  (Va.) 
548;  Stephenson  v.  Taverners,  9  Gratt. 
(Va.)  398.  See  the  title  "Creditors' 
Suits." 

64.  U.  S. — Smith  v.  Burnham,  2 
Sumn.  612,  22  Fed.  Cas.  No.  13,018. 
Cal.— People  v.  Davidson,  30  Cal.  379. 
Ga. — Rutherford  v.  Jones,  14  Ga.  521; 
Williams  v.  Mclntyre,  8  Ga.  34.  111. 
Mahar  v.  O'Hara,  9  111.  424.  Ind. 
Eatliff  V.  Stretch,  130  Ind.  282,  30 
N.  E.  30.  Md. — Amelung  v.  Seekamp, 
9  Gill  &  J.  468.  N.  J.— West  v.  Paige, 
9  N.  J.  Eq.  203. 

65.  The  equity  jurisdiction  of  the 
English  High  Court  of  Chancery  was 
entirely    inherent,    not    a    particle    was 
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statutory.  The  colonists  of  America  In- 
herited this  system  of  equity  from  the 
mother  country,  just  as  they  inherited 
habeas  corpus,  writ  of  right,  and  trial 
by  jury.  Ga. — Jones  v.  Dougherty,  10 
Ga.  273.  Md.— Thompson  v.  McKim,  6 
Har.  &  J.  302.  N.  H.— Wells  v.  Pierce, 
27  N.  H.  503.  N.  Y.— Boyd  v.  Dowie, 
65  Barb.  237. 

66.  Supreme  Court  of  Judicature, 
Act  of  1873. 

67.  Elustration  of  this  is  found  in 
the  states  of  Maine  (see  Eev.  St.  Me., 
1871,  ch.  77;  Laws  1888,  Art.  16,  §70), 
Massaefhusetts  (see  Laws  1877,  ch.  178, 
g2;  Emerson  v.  Atkinson,  159  Mass. 
356,  34  N.  E.  516),  and  Pennsylvania 
(see  Church  v.  Ruland,  64  Pa.  432; 
Corson  v.  Mulvany,  49  Pa.  88). 
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few,  as  not  to  invite  special  notice.  Equity  jurisdiction  in  the  federal 
courts  conforms  more  nearly  therefore  to  the  standards  of  the  English 
High  Court  of  Chancery  than  any  in  America.*^^ 

The  general  results  of  these  statutes  may  be  seen  by  comparison  of 
the  subjects  of  jurisdiction  hereinbefore  enumerated,  with  the  table 
of  topics  of  equity  jurisdiction,  found  in  the  introduction  to  this  work,^^ 
which  includes  the  statutory  additions  to  the  prerogative  jurisdiction 
of  the  High  Court  of  Chancery. 

J.  Personal,  and  Local  Jurisdiction.  —  1.  Statement.  —  Having 
examined  the  origin  and  scope  of  equity  jurisdiction  with  reference 
to  topics,  rights  and  remedies,  and  the  various  sorts  of  jurisdiction, 
exclusive  and  concurrent,  inherent  and  statutory,  we  now  come  to  the 
consideration  of  the  local  and  personal  features  of  the  jurisdiction,  in 
eases  in  which  it  is  plain  that  equity  has  potential  authority  to  protect 
these  rights  and  enforce  these  remedies. 

2.  Personal  Jurisdiction.  —  "Equity  acts  in  personam,"  as  one  of 
the  original  maxims  of  equity  jurisdiction,  suggests  a  jurisdictional 
limitation,  viz:  Equity  exercises  its  powers  to  protect  rights  and  en- 
force remedies  only  when  it  has  jurisdiction  of  the  person."**  A  per- 
sonal decree  against  a  person  not  before  the  court  is  null  and  void, 
for  want  of  jurisdiction.^^  How  then  does  equity  obtain  jurisdiction 
of  the  person?  In  one  of  two  methods:  (1)  By  process;^-  or  (2)  by  per- 
sonal appearance.^^ 

If  the  court  has  jurisdiction  of  a  party  in  either  of  these  ways, 
then,  it  may  make  decree  against  him  that  will  bind  or  operate  upon 
his  property  not  only  within  but  even  beyond  the  territorial  juris- 
diction of  the  court,^*  that  is  to  say,  beyond  the  boundaries  of  the 


68.  See  the  title  "United  States 
Courts. ' ' 

69.  See   "Introduction,"   Vol.   I. 

70.  Ala.— Stapler  v.  Hurt,  16  Ala. 
799.  Ga.— Rice  v.  Tarver,  4  Ga.  571. 
Ky.— Dunn  v.  McMillen,  1  Bibb  409. 
N.  H.— March  v.  Eastern  R.  Co.,  40  N. 
H.    548. 

71.  U.  S.— Boswell  v.  Otis,  9  How. 
336,  13  L.  ed.  164;  Van  Epps  v.  Walsh, 
1  Woods.  598,  28  Fed.  Cas.  No.  16,850. 
Ala. — Glover  v.  Glover,  16  Ala.  440. 
ni. — Harris  v.  Pullman,   84  111.   20. 

72.  Tourville  v.  Pierson,  39  111.  446. 

73.  Whittle  v.  Tarver,  75  Ga.  818; 
Carroll  v.  Lee,   3   Gill  &   J.    (Md.)    504. 

74.  U.  S.— Philadelphia  Co.  v.  Stim- 
Bon,  223  U.  S.  605,  32  Sup.  Ct.  340; 
Lewis  V.  Darling,  16  How.  1,  14  L.  ed, 
819;  California  Development  Co.  v.  New 
Liverpool  Salt  Co.,  172  Fed.  792,  97 
C.  C.  A.  214;  Byrne  v.  Jones,  159  Fed. 
321;  Vacuum  Oil  Co.  v.  Eagle  Oil  Co., 
154  Fed.  867;  Wilhite  v.  Skelton,  149 
Fed.  67,  78  C.  C.  A.  635;  Briggs  v. 
French,  1  Sumn.  504,  4  Fed.  Cas.   No. 


1,870.  Ala. — Lamkin  v.  Lovell,  58  So. 
258.  Ariz. — Butterfield  v.  Nogales  Cop- 
per Co.,  9  Ariz.  212,  80  Pac.  345.  D.  C. 
Moore  v.  Jaeger,  2  MacArthur  465. 
Ga. — Markham  v.  Huff,  72  Ga.  874. 
111.— Bevans  v.  Murray,  251  HI.  603,  96 
N.  E.  546;  Johnson  v.  Gibson,  116  111. 
294,  6  N.  E.  205.  Md.— Carroll  v.  Lee, 
3  Gill  &  J.  504.  Mich.— Noble  v. 
Grandin,  125  Mich.  383,  84  N.  W.  465; 
In  re  Axtell,  95  Mich.  244,  54  N.  W. 
889.  Neb.— Fall  v.  Fall,  113  N.  W. 
175.  N.  J. — Home  Ins.  Co.  v.  Howell, 
24  N.  J.  Eq.  238;  Wood  v.  Warner,  15 
N.  J.  Eq.  81.  N.  Y.— Williams  v.  Ay- 
rault,  31  Barb.  364;  Shattuek  v.  Cas- 
sidy,  3  Edw.  Ch.  152;  Mitchell  v. 
Bunch,  2  Paige  606.  Ohio. — Burnley  v. 
Stevenson,  24  Ohio  St.  474.  Pa. — New- 
man V.  Shreve,  229  Pa.  200,  78  Atl..  79; 
Schmaltz  v.  York  Mfg.  Co.,  204  Pa. 
1,  53  Atl.  522.  Tenn.— Kirklin  f.  At- 
las Sav.  &  Loan  Assn.,  60  9.  W.  1^; 
Winchester  v.  Winchester,  1  Head  460^ 
Todd  V.  Cannon,  8  Humph.  512.  Va. 
Davis    V.    Morriss,    76    Va.    21.      Eng. 
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sovereignty  whose  judicial  authority  the  court  exercises.  But,  lacking 
this  personal  jurisdiction,  the  court  can  emit  only  an  empty  sound, 
which  compels  nothing,  and  neither  takes  nor  gives  a  right  or  power 
from  or  to  any  one."'* 

A  party  thus  duly  before  the  court  and  subject  to  its  mandates  may 
be  compelled  by  decretal  order  to  make  title  by  deed  to  lands  situate 
in  a  foreign  country.'^"  Trustees  so  in  court  have  been  compelled  to 
exercise  their  trustee  powers  even  to  sell  and  convey  lands  and  prop- 
erty partly  within  and  partly  beyond  the  boundaries  of  the  state, 
wherein  the  court  was  held.'^^ 

3.  Territorial  Jurisdiction.  —  But  equity  will  exercise  its  extra- 
territorial powers  only  in  personam;''^  it  cannot  lay  its  own  hands  upon 
property  situate  beyond  state  boundaries  for  any  cause  or  purpose, 
howsoever  deserving.^**  If  the  relief  is  of  such  nature  that  it  can  com- 
pel parties  personally  to  do  right  and  justice  to  one  another,  wherever 
the  property  may  lie,  equity  will  declare  the  right  and  compel  the 
remedy.®" 

But  if,  on  the  contrary,  the  property  is  situate  beyond  the  state 
boundaries,  where  tlie  process  of  the  court  cannot  reach,  and  the 
decree  in  personam  cannot  effect  the  remedy  desired,  then  equity  can 
accomplish  nothing  in  the  premises  even  though  the  parties  in  interest 
are  all  properly  before  the  court.^^  This  territorial  limitation  of  power 
is  not  confined  to  equity,  nor  to  courts;  it  is  inseparably  incident  to 
the  exercise  of  sovereignty  by  all  departments  of  government,  legis- 
lative, executive,  and  judicial. 

Every  sovereign  has  lawful  power  and  authority  within  its  own 
boundaries,,  over  the  persons  and  things  therein  situate.  And  so 
equity,  iu  the  exercise  of  its  powers  to  grant  relief,  may  quiet  the 
title  to  land  lying  within  its  territorial  jurisdiction,  even  though  it 
fails  to  obtain  jurisdiction  of  the  person,^^  claiming  right  or  title 
thereto,  provided  only  that  the  sovereignty,  by  its  legislation  for  the 
public  weal,  has  authorized  equity  to  take  jurisdiction  under  such 
conditions.®^ 


Penn  v.  Baltimore,  1  Ves.  Sen.  444,  27 
Eng.  Reprint  1132. 

75.  U.  S.— Watts  V.  Wladdle,  1  Mc- 
Lean 200,  29  Fed.  Cas.  No.  17,295. 
Pa. — Bank  of  Virginia  v.  Adams,  1 
Pars.  Eq.  Cas.  534.  Tenn. — Wicks  v. 
Caruthers,  13  Lea  353.  Va.— Roller  v. 
Murray,  107  Va.  527,  59  S.  E.  421. 
See    cases  supra,  note  71. 

76.  See  Phelps  v.  McDonald,  99  U. 
S.  298,  25  L.  ed.  473;  Corbett  v.  Nutt, 
10  Wall.  (U.  S.)  454,  19  L.  ed.  976; 
Oakey  v.  Bennett,  11  How.  (U.  S.) 
33,  13  L.  ed.  593  (annotated  case);  and 
the    title    "Specific   Performance." 

77.  See  Craft  v.  Indiana,  etc.  R.  Co., 
166  111.  580,  46  N.  E.  1132;  Manley 
V.  Carter,  7  Kan.  App.  86,  52  Pac.  915, 
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78.  Cooley  v.  Scarlett,  38  111.  316. 

79.  Harris  v.  Pullman,  84  111.  20; 
Enos  V.  Hunter,  9  111.  211;  Edwards 
V.  Brightly,  19  Phila.  251,  44  Leg.  Int. 
(Pa.)    132. 

80.  Miller  r.  O 'Boyle,   89   Fed,  140. 

81.  D.  C— Columbia  Nat,  S,  D,  Co. 
V.  Morton.  28  App.  Cas.  288.  Kan. 
Meredith  Village  Sav.  Bank  v.  Simp- 
son, 22  Kan.  414.  Ky. — Dunn  v.  Mc- 
Millen,   1   Bibb  409. 

82.  See  the  title  "Quieting  Title." 

83.  Amparo  Min.  Co.  v.  Fidelity 
Trust  Co.,  75  N.  J.  Eq.  555,  73  Atl. 
249;  Jackson  v.  Tiernan,  10  Yerg, 
(Tenn.)  172;  Grewar  v.  Henderson,  1 
Tenn.  Ch.  76. 
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K.  Gener.Mj  SuMM.iRY.  —  Equity  jurisdiction,  like  many  other 
questions  pertaining  to  the  administration  of  law,  is  not  an  academic 
or  theoretical  question,  but  is  essentially  practical  and  judicial.  Its 
lines  and  boundaries  were  not  located  by  logical  survey,  but  were 
fixed  and  determined  by  the  decisions  of  the  court,  especially  by  the 
courts  exercising  the  equity  jurisdiction.^* 

Add  to  these  judicial  decisions,  establishing  the  inherent  jurisdiction 
of  equity,  the  modern  statutes  upon  the  subject,  with  their  judicial 
construction,  and  we  have  the  sum  total  of  the  law  of  equity  juris- 
diction of  today.^-'*  General  rules  and  principles,  establishing  a  uni- 
form law  of  inherent  or  original  jurisdiction,  are  applicable  alike  in 
all  the  states  and  colonies  of  English  speech  and  racial  Anglo-Saxon 
inheritance. 

But  the  present  law  of  equity  jurisdiction  in  any  state,  colony  or 
country,  can  be  known  only  by  careful  study  of  its  legislation  on  the 
subject,  and  the  changes  thereby  wrought  in  the  lines  of  the  inherent 
jurisdiction  ^'^ 

And  this  too  may  be  somewhat  influenced  by  the  equity  procedure*^ 
prevalent  in  such  state,  colony  or  country,  which  yet  remains  for 
examination. 

V.  EQUITY  PROCEDURE.  —  A.  Definitions  and  Distinctions. 
The  gracious  remedies  of  the  benign  system  of  equity  jurisprudence, 
within  the  scope  of  its  jurisdiction  as  above  delineated,  are  obtained 
by  means  of  a  suit  in  equity,  alias  a  chancery  cause,^^  brought  in  the 
proper  court,**''  and  conducted  to  successful  termination  by  decree.^'' 


84.  To  verify  this  see  the  history 
of  the  English  struggle  between  the 
courts  of  law  and  chancery  as  related 
in  Bispham  Eq.,  p.  77;  1  Pomeroy's  Eq. 
Jur.,    §§33-39;    Story   Eq.    Jur.,    §46. 

85.  Doubtless  the  clearest  and  most 
satisfactory  statement  of  equity  juris- 
diction in  America  is  in  the  body  of 
federal  decisions  on  equitable  topics 
found  in  the  reports  of  the  supreme 
court  and  the  circuit  court  of  appeals. 

86.  State  statutes  and  reports  alone 
can  determine  the  equity  jurisdiction 
for  any  given  state.  Federal  decisions 
of  equity  cases  serve  to  obscure  and 
confuse  the   state  lines  of  jurisdiction. 

87.  For  illustration  of  this  compare 
the  decisions  of  the  chancery  courts  of 
New  Jersey  and  of  Tennessee,  both 
original  and  appellate. 

88.  Suit,  action,  case,  cause  are  the 
four  terms  used  to  describe  the  active 
pursuit  of  a  remedy  in  a  court  of  jus- 
tice by  one  or  more  persons  against 
another  or  others.  Preferably,  "ac- 
tion" is  used  to  describe  a  proceeding 
at  law^  and  'cause"  applied  to  one  in 
chancery;  while  suit  is  the  word  em- 
ployed     indifferently     in     reference     to 


civil  contests  of  either  kind,  as  law- 
suits and  suit  in  equity  or  in  chan- 
cery; and  case  is  the  word  that  is  used 
to  characterize  a  criminal  proceeding. 
Thus  we  have  the  expressions  — 
"state's  case,"  "criminal  case," 
"case  against  him,"  and  "no  case." 
See  Will's  Gould  PI.  1,  2. 

89.  In  the  federal  system  all  cases 
of  every  kind  are  instituted  in  the 
district  court — indictments,  present- 
ments, informations,  bills  in  chancery 
and  process  at  law.  In  the  state 
courts  the  names  and  constitution  of 
the  courts  are  various.  Whenever  there 
are  chancery  courts,  the  bills  are  filed 
in  them,  while  in  states  of  the  fed- 
eral character  they  are  filed  in  the 
circuit  or  district  court.  In  the  code 
states  chancery  forms  have  been  gen- 
erally abolished.  See  supra,  I,  and  the 
title  "United  States  Courts." 

90.  Where  the  forms  of  chancery 
procedure  are  observed  the  proceeding 
ultimates  in  a  decree,  as  certainly  as 
it  begins  with  a  bill.  This  is  so  whether 
the  bill  is  dismissed  with  or  without 
hearing,  or  is  taken  for  confessed  on 
default,  or  is  sustained  after  full  hear- 
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Equity  proeedure^^  is  that  sj^stem  of  pleading  and  practice,  whereby 
such  suit  is  instituted  and  conducted  to  its  termination.  Sometimes 
it  is  made  to  include  the  science  and  art  of  equity  pleading.**-  Herein, 
since  equity  pleading  is  the  subject  of  special  articles,  will  be  pre- 
sented the  less  comprehensive  view;  and  pleading  will  be  only  in- 
cidentally considered  as  being  an  essential  parf*^  of  and  helping  to 
explain  the  other  parts  of  the  proceedings,  whereby  the  equity  suit  is 
directed  and  contested  from  beginning  to  end."' 

B.  Suit  in  Equity.  —  1.  How  Brought.  —  A  suit  in  equity  is 
instituted  by  filing"'^  in  the  office  of  the  clerk  of  the  court  having  juris- 
diction of  the  subject-matter  a  bill  in  equity,""  setting  forth  the  com- 
plaint,"^ indicating  the  remedy"^  and  praying  for  relief."" 

This  must  be  accompanied  with  a  cost  bond^  given  by  the  complain- 


ing— the  chancery  decree  adapted  to 
and  enforcing  the  decision  of  the  court 
ends  the  proceeding.  See  the  title 
•'Decrees." 

91.  Although  there  is  no  trial  by 
jury  and  no  sharp  issue  made  to  be 
tried,  a  suit  in  equity  is  conducted  by 
a  regular  course  of  proceeding  from 
start  to  finish,  step  by  step,  just  as  is 
an  action  at  law.  The  rules  govern- 
ing the  case  in  all  the  steps  of  its 
course  constitute   equity  procedure. 

92.  Equity  pleading,  taught  in  Eng- 
land by  Mitford  and  in  America  by 
Story,  is  both  a  science  and  an  art, 
and  includes  the  most  technical  and 
important  part  of  the  cause,  and  re- 
quires close  study  and  attention  for 
successful  use.  See  Story  Eq.  PI., 
§§4,   5. 

93.  But  it  is  the  basis  of  the  proofs, 
orders,  decrees,  indeed  of  all  the  steps 
in  the  cause,  and  therefore  frequent 
mention  must  be  made  of  bills,  de- 
murrers, pleas,  answers,  replications 
and  issues  upon  which  the  proceedings 
are  grounded.     Story  Eq.  PI.,  §§4,  5. 

94.  These  contests  arise  over  the 
sufficiency  of  the  bill  and  answer  and 
over  the  truth  of  them;  and  rarely 
indeed  is  a  decree  or  even  an  order 
made,  not  founded  on  a  finding  or  rul- 
ing upon  the  truth  or  sufficiency  of  one 
of  these  pleadings.  Gibson  Suits  in  Ch., 
§134. 

95.  The  solicitor  may  alone  devise, 
formulate,  draft  and  prepare  a  bill, 
but  he  must  have  the  aid  of  the  clerk 
to  file  it.  The  solicitor  delivers  the 
bill,  duly  prepared,  to  the  clerk,  who 
receives  it  and  endorses  thereon  the 
fact  and  date  of  filing,  and  the  suit 
is  begun.  Black's  Diet.,  title  "File." 
And  see  the  title  "Filing." 
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96.  This  is  a  formal  written  state- 
ment of  the  facts  constituting  the 
plaintiff's  ground  of  suit  and  alleging 
that  defendant  has  acted  or  is  acting 
toward  him  inequitably,  and  praying 
the  court  for  relief.     See  infra,  III,  B. 

97.  Plaint  is  the  root  of  the  words 
characterizing  the  actor  in  an  equity 
suit.  He  is  the  "plaintiff"  or  "com- 
plainant." His  bill  is  called  a  "com- 
plaint" in  some  states;  and  where  he 
describes  himself  as  "your  orator"  he 
introduces  himself  as  "humbly  com- 
plaining." Barton  Suit  in  Equity  39; 
Gibson  Suits  in  Ch.,   §153. 

98.  There  may  he  open  to  him  a 
choice  of  remedy  upon  the  facts  al- 
leged, as  for  example,  rescission  or  spe- 
cific performance.  If  so,  he  frames  his 
bill  so  as  to  indicate  which  of  these 
equitable  remedies  he  prefers  to  re- 
ceive. 

99.  This  prayer  may  be  for  general 
relief,  described  by  an  old  equity 
author  as  the  "next  best  prayer  to  the 
Lord's  Prayer;"  or  it  may  particularly 
set  forth  the  special  relief  which 
plaintiff  desires.  New  Eules  of  Prac- 
tice for  the  Courts  of  Equity  of  the 
United  States  No.  25.  See  the  title 
"Bills  and  Answers." 

1.  In  England  the  rule  of  litiga- 
tion was  "pay  as  you  go."  In  the 
United  States  we  law  on  credit  but 
never  our  own.  Plaintiff,  if  a  non- 
resident, though  a  Carnegie  or  a  Eocke- 
feller,  must  give  a  bond  to  secure  all 
costs  that  may  be  adjudged  against 
him.  And  the  surety  on  the  bond  must 
be  a  solvent  person.  The  penalty  and 
condition  of  the  bond  is  fixed  by  stat- 
ute. In  some  states  it  is  required  of 
all  parties  plaintiff."  Gibson  Suits 
in  Ch.  180.     See   the  title   "Costs." 
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ant,  if  he  is  pecuniarily  able  or,  if  he  is  unable  to  bear  the  expenses 
of  the  suit,  by  a  pauper  affidavit.^ 

2.  Venue.  —  The  common  law  is  a  monument  to  the  Anglo-Saxon 
love  of  life  and  liberty.^  For  breaches  of  personal  liberty  and  security 
it  gave  abundant  remedy.  Equity  therefore  found  little  defect  in 
this  field,  and  rarely,  if  ever,  took  jurisdiction  and  gave  relief  except 
where  rights  of  property  were  involved/  The  proper  place  to  bring 
a  suit,  when  real  property  is  in  dispute,  is  therefore  in  the  county 
or  district  where  it  is  situate."^  If  personal  property  is  the  subject  of 
controversy,  then  the  suit  is  brought  where  the  defendant  is  found,® 
such  property  following  the  person  of  its  owner.'^ 

3.  Who  May  Sue.  —  As  a  general  rule  any  person,^  natural, 
political  or  legal,  may  institute  a  suit  in  equity.  This  embraces  the 
high  and  low,  the  rich  and  the  poor,  official  and  non-official,  bond  and 
free,  married  and  single,  resident  and  non-resident,  without  exception 
saving  the  following  in  the  instance  noted:  (1)  Alien  enemies;**  (2) 
attainted  persons;^"  (3)  foreign  administrators,  executors  and  guard- 


2.  If  the  plaintiff's  estate  on  credit 
is  so  low  that  he  cannot  pay  or  secure 
the  expenses  of  his  suit,  he  must  make 
prima  facie  showing  of  this  and  of  his 
right  to  relief  by  affidavit,  the  terms 
or  substance  of  which  is  prescribed  by 
statute  or  rules  of  court.  See  Act  of 
Congress,  July  20th,  1892,  27  U.  S.  St., 
252,  ch.  209.  See  also  the  titles 
"Costs;"   *' Paupers." 

3.  The  constitutional  formula  where- 
by the  citizen  's  common  law  rights  are 
guarded  is:  The  courts  of  law  shall  al- 
ways be  open,  and  every  man  for  an 
injury  done  him  in  his  lands,  goods, 
person  or  reputation,  shall  have  rem- 
edy by  due  course  of  law,  and  right 
and  Justice  administered  without  sale, 
denial  or  delay. 

4.  Equity  never  interferes  with 
parties  or  meddles  with  their  rights 
where  the  plaintiff  has  a  plain,  ade- 
quate and  complete  remedy  at  law. 
This  familiar  doctrine  of  English  chan- 
cery has  been  formulated  in  the  United 
States  Comp.  St.,  1901,  p.  583,  §723; 
New  Judicial   Code,   §267. 

5.  Situs. — This  is  the  common  rule 
of  the  courts,  state  and  federal,  both 
at  law  and  in  equity.  The  law  of 
locality  prevails  in  regard  to  land.  A 
land  suit  is  in  a  sense  an  action  in  rem, 
and  must  be  brought  in  the  county  or 
district  where  the  land  or  a  material 
part  of  it  is  situate.  Ladew  v.  Ten- 
nessee  Copper  Co.,   179  Fed.   245. 

6.  Locus.  —  The  general  rule  in 
American  courts  is  that  defendant  may 
be   sued  in   a  personal  action    only  in 


the  county  or  district  where  he  is  an 
inhabitant,  or  is  actually  found.  This 
includes  suits  for  personal  property  as 
well  as  other  personal  actions.  But 
suits  have  been  maintained  for  per- 
sonal property  in  the  county  or  dis- 
trict where  it  is  found  irrespective  of 
the  residence  of  the  owner. 

7.  Mobilia  Sequuntur  Personam. 
This  maxim  controls  all  intangible  per- 
sonalty, and  makes  it  subject  to  the 
jurisdiction  of  the  court  at  the  resi- 
dencei  of  the  owner.  See  the  titles 
"Change  of  Venue;"  "Venue," 

8.  Equality  of  opportunity  is  the 
American  law  of  litigation.  The  courts 
of  equity  are  equally  open  to  every 
man,  woman  and  child,  and  to  every 
corporation,  private  or  public,  lo  sue 
for  their  property.  Equity  delights  in 
equality,  and  affords  to  all  alike  the 
same  remedies  to  assert  or  protect  their 
legal  and  equitable  rights.  1  Storv's 
Eq.  PI.,  §§49-66;  Dan.  Ch.  Pr.  5;  Gib- 
son's Suits  in  Ch.,  §80.  See  the  title 
"Parties." 

9.  Whoever  owes  allegiance  to  a 
hostile  power  cannot,  in  time  of  war 
call  upon  his  enemy  to  open  its  courts 
and  give  him  aid  and  succor  in  his 
hostility.  See  1  Kent  Comm.  74;  Gib- 
son Suits  in  Ch.,  §81;  and  the  title 
"Aliens." 

10.  Attainder  wrought  forfeiture  of 
estate  and  corruption  of  blood  (4  Bl. 
Comm.  380),  and  infamy  was  the  sen- 
tence of  the  law  of  England  for  one 
wlio  was  attaint  (Co.  Litt.  2948;  3  BI. 
Comm.  404). 
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ians;"  (4)  idiots,  lunatics  and  persons  of  weak  mind;^-  (5)  infants;" 
(6)  married  women  ;^*  (7)  receivers.^^ 

Of  these  excepted  classes  (4),  (5)  and  (6)  may  sue  by  next  friend 
or  guardian.^" 

4.  Who  Should  Be  Complainants.  —  At  law  only  few  parties  are 
necessary,  those  only  who  as  legal  contestants  can  join  in  a  single 
issue /'^  But  in  equity  all  persons,  howsoever  numerous,  who  are  mate- 
rially interested,  either  legally  or  equitably,^^  in  the  subject-majtter 
of  the  suit,^*^  should  be  made  parties  to  it  either  as  complainants  or 
defendants.*"     Of  these  necessary  parties  those  should  be  complain- 


11.  These  officers  are  creatures  of 
foreign  states  for  whom  counterparts 
or  substitutes  are  available  in  each 
state,  who  could  be  held  to  domestic 
accounting,  and  to  whom  therefore  the 
local  courts  are  open.  Not  so  of  for- 
eign. Story's  Eq.  PI.,  §179;  Campbell 
r.  Hubbard,  11  Lea  (Tenn.)  6.  See  the 
titles  "Executors  and  Administrators; ' ' 
"Guardian  and  Ward." 

12.  But  if  any  competent  person 
will  assume  the  relation  of  next  friend 
to  such  a  non  compos  the  court  will 
allow  his  bill  to  stand.  Gibson's  Suits 
in  Ch.,  §82.  See  the  title  "Insane 
Persons." 

13.  Infants,  like  idiots  and  lunatics, 
are  presumed  to  be  incompetent  to  de- 
cide upon,  to  bring,  or  to  conduct  a 
suit  in  equity.  They  sue  therefore  by 
next  friend  who  assumes  all  the  bur- 
dens and  responsibilities  of  filing  and 
maintaining  the  bill.  Story's  Eq.  PL, 
§57-60;  1  Dan  Ch.  Pr.  75-78.  See  the 
title   "Infants." 

14.  A  married  woman  usually  joina 
her  husband  as  plaintiff  when  their 
rights  are  joint  or  common.  If  they 
are  antagonistic  or  diverse  the  husband 
is  to  be  made  a  defendant,  and  the 
wife  must  sue  by  next  friend,  so  that 
costs  may  be  secured.  1  Dan.  Ch.  Pr. 
Ill;  2  Barb.  Ch.  Pr.  361.  If  no  one 
will  act  as  her  next  friend  the  married 
woman  may  sue  alone.  1  Dan.  Ch.  Pr. 
39.  See  the  title  "Husband  and 
Wife." 

15.  A  receiver  may  not  sue  to  re- 
cover property  never  in  his  possession 
or  to  collect  a  claim  or  debt,  or  to 
enforce  any  right,  except  as  he  is  gen- 
erally or  specially  authorized  by  the 
court  appointing  him;  and  this  author- 
ity he  should  specially  make  profert  of 
whenever  he  sues.  Gibson's  Suits  in 
Ch.,   §911.     See  the  title   "Receivers." 

16.  The  next  friend   (formerly  next 
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of  kin)  is  selected  by  the  married 
woman,  and  cannot  continue  without 
her  consent.  Story  Eq.  PI.,  §61.  But 
the  next  friend  of  infants  and  im- 
beciles, idiots  and  lunatics  appoints 
himself  to  the  office,  and  serves  his 
ward,  wille-nille. 

17.  Contention  and  strife  is  the  at- 
titude of  the  parties,  plaintiff  and  de- 
fendant, in  a  lawsuit.  At  law  the 
opposing  parties  are  mutually  hostile. 
An  action  at  law  is  a  legal  battle. 

See  generally  the  title  "Parties." 

18.  The  law  is  simple,  the  lawsuit 
single;  not  so  of  a  suit  in  equity. 
Equity  is  complex,  and  suits  for 
equities  are  complicated.  A,  trustee 
for  X,  brings  his  bill  against  B,  guard- 
ian of  Y,  and  C,  trustee  for  Z.  A,  B, 
and  C,  and  perhaps  Y,  have  legal  titles, 
and  X  and  Z,  and  possibly  Y,  have 
equitable  rights.  Ala. — Howard  v. 
Corey,  126  Ala.  283,  28  So.  682.  Fla. 
Sarasota  Ice,  F.  &  I.  P.  Co.  v.  Lyle 
&  Co.,  53  Fla.  1069,  43  So.  602;  Florida 
Land  E.  P.  Co.  i\  Anderson,  50  Fla. 
516,  39  So.  392.  111.— Merchants  & 
Bldg.  &  Imp.  Co.  r.  Chicago  Exchange 
Bldg.  Co.,  108  111.  App.  54;  Consoli- 
dated Stanley  M.  &  M.  Co.  v.  Loeber, 
96  111.  App.  128.  Mass.— Hills  v.  Bar- 
nard, 152  Mass.  67,  25  N.  E.  96.  Mo. 
Collins  V.  Crawford,  214  Mo.  167,  112 
S.  W.  538. 

19.  If  these  six  persons  have  in- 
terests in  the  same  property  (subject- 
matter)  and  it  becomes  litigated,  then 
all  these  persons  have  rights  or  es- 
tates in  the  subject-matter  of  the 
litigation,  and  may  be  materially  af- 
fected by  the  result  of  the  suit,  legally 
or   equitably,   possibly  both. 

20.  Under  these  conditions  it  is  es- 
sentially necessary  that  all  these  per- 
sons shall  have  opportunity  to  present 
their  respective  claims  and  vindicate 
their    several    rights.      They    must    all, 
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ants  who  having  interests  in  common,  or  at  least  in  harmony,^'  are 
dissatisfied  with  existing  conditions-"  and  seek  the  aid  of  the  court 
to  give  remedy  or  relief.-^  But  those  unwilling  to  sue  may  be  made 
defendants  ;-*  and  in  some  cases  a  part  may  sue  for  all.^^ 

5.  The  Next  Friend.  —  An  infant,  feme  covert,  lunatic  or  other  per- 
son non  compos-'^  and  without  a  regular  guardian,  sues  by  next 
friend,^^  because  such  person  in  contemplation  of  an  equity  court  is 


therefore,  be  either  complainants  or  de- 
fendants in  the  suit.  But  all  those  on 
one  side  are  not  necessarily  hostile  to 
all  on  the  other  side.  Sometimes 
friends  are  ranged  upon  opposite  sides, 
and  foes  faces  appear  on  the  same  side. 
See  the  title  "Parties." 

21.  It  is  a  fundamental  rule  of 
equity  pleading  that  all  parties  having 
unity  or  community  of  interest,  and 
seeking  the  same  relief  or  redress, 
should  be  united  as  plaintiffs  to  the 
end  that  they  make  common  cause  in 
a   common   contest   for   a   common    end. 

"Persons  having  a  united  interest 
must  be  joined  on  the  same  side  as 
plaintiffs  or  defendants,  but  when  any- 
one refuses  to  join,  he  may  for  such 
reason  be  made  a  defendant."  New 
Fed.  Eq.  Kule  37. 

22.  But,  of  course,  this  is  impossible 
where  some  of  the  tenants  in  common 
want  partition,  and  some  want  sale, 
and  yet  others  wish  no  change — pre- 
fer to  be  left  alone.  All  could  not 
unite  as  plaintiffs. 

23.  In  the  case  last  postulated  the 
three  distinct  classes  could  not  be  on 
three  separate  sides — there  are  only 
two  sides,  complainant  (or  plaintiff) 
and  defendant.  Two  classes  desire  a 
change,  but  not  the  same  change. 
These  two  discordant  classes  might 
unite  as  plaintiffs  in  the  bill,  and  make 
prayer  in  the  alternative;  but  it  were 
better  far  that  only  one  class  bring 
the  bill,  and  that  the  other  two  be 
defendants. 

24.  Defendants  Contending  Inter 
Sese. — In  either  course  it  is  sure  that 
the  let-well-enough-alone  class  would 
be  defendants,  because  they  seek  no 
change.  To  them  would  properly  be 
united  one  other  class,  either  those 
seeking  sale,  or  those  preferring  par- 
tition, for  inconsistency  or  inharmony 
is  not  an  unusual  status  in  defend- 
ants. They  may  unite  in  opposing  the 
special  prayer  of  complainants,  and  yet 
not  agree   in   their   own  wants. 

See  quotation  from  New  Fed.  Eq. 
Kule,  No.  37,  in  next  preceding  note  21. 


25.  There  may  be  scattered  over  the 
United  States  twenty  heirs  to  a  great 
farm,  or  one  hundred  stockholders  in 
an  insolvent  corporation,  whose  inter- 
ests all  suggest  the  same  course,  but 
they  cannot  get  together.  One  or  more 
of  these  heirs  or  stockholders  may  file 
a  bill  in  his  own  or  their  joint  names, 
setting  forth  the  interests  of  all  the 
heirs  or  stockholders,  and  praying  for 
proper  relief,  saying  that  he  files  it 
for  himself  and  all  others  who  shall 
come  forward  and  join  him.  U.  S. 
Risley  v.  City  of  Utica,  173  Fed.  502; 
Watson  V.  National  Life  &  Tr.  Co., 
162  Fed.  7,  88  C.  C.  A.  380.  See  New 
Fed.  Eq.  Eule,  No.  38.  111.— Thickson 
V.  Barry,  138  111.  App.  100;  Consoli- 
dated Stanley  M.  &  M.  Co.  v.  Loeber, 
96  III.  App.  128.  Mass.— Smith  v.  Wil- 
liams,  116  Mass.  510. 

But  part  of  a  class  cannot  so  rep- 
resent others  to  whom  their  claims  are 
hostile.  These  should  be  made  defend- 
ants. Beeeher  v.  Foster,  51  W.  Va. 
605,  42  S.  E.  647. 

"When  the  question  is  one  of  com- 
mon or  general  interest  to  many  per- 
sons constituting  a  class  so  numerous 
as  to  make  it  impracticable  to  bring 
them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  whole." 
New  Fed.  Eq.  Rule,  No.   38. 

26.  The  other  persons  beside  lunatic, 
are  idiot,  imbecile  and  habitual  drunk- 
ards. Co.  Litt.  247a.  Even  one  who 
has  religious  scruples  against  suing, 
may  sue  by  next  friend.  Malin  v. 
M'alin,  2  Johns.  Ch.  (N.  Y.)  238.  See 
generally  the  title  "Next  Friend." 

27.  The  next  friend  {prochein  ami') 
must  sedulously  watch  over  and  protect 
his  interests  in  the  suit,  and  conduct 
it  under  the  general  oversight  of  the 
court  to  a  successful  termination.  3 
Story  Eq.  PI.,  §7;  1  Dan.  Ch.  Pr.  75. 
See  Page  v.  Page,  16  Beav.  588,  51 
Eng.  Reprint  907;  1  Dan.  Ch.  Pr.  8, 
108;    and   the   title    "Next  Friend." 

In  Dorsheimer  v.  Roorback,  18  N.  J. 
Eq.  438,  it  is  held  that  the  suit  must 
be  brought  by  guardian. 
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incapable  of  employing  or  instructing  a  solicitor,-''  or  of  assuming 
legal  liability  for  costs.-'-* 

The  next  friend  (prochein  ami)  is  a  self-appointed  guardian  ad  litem 
for  complainant.^"  He  assumes  all  the  legal  liabilities  incident  to 
the  relation  of  plaintiff  in  an  equity  suit,  and  brings  the  suit  at  his 
own  personal  peril.^^  He  is  subject  to  the  control  of  the  court,^^  and 
may  be  removed  or  superseded  at  any  time  by  the  court  at  discretion.^^ 

He  may  bring  the  suit  and  facilitate  its  progress,^*  but  has  no 
authority  to  compromise  it,^^  to  submit  it  to  arbitration,^"  or  receive 
the  sum  sued  for,"  or  otherwise  bind  the  estate  of  his  ward  in  any 
way.3^     In  many  states  a  guardian  may  sue  for  his  ward.^"     Wives 


28.  Nor  must  he  be  content  with 
watching  and  praying  for  his  ward; 
he  must  also  follow  the  counsel  and 
advice  of  his  solicitor,  and  in  general 
do  such  acts  as  a  plaintiff  sui  juris 
usually  does  for  himself.  In  all  this 
he  is  deemed  an  officer  of  the  court 
and  subject  to  its  orders.  Story  Eq. 
PI.,  §§59-60;  Gibson's  Suits  in  Ch., 
§103. 

29.  Security  for  Costs.— Therefore 
the  next  friend  must  give  the  usual 
cost  bond  with  security.  1  Dan.  Ch. 
Pr.  78;  Miles  v.  Kaigler,  10  Yerg. 
(Tenn.)    10. 

30.  Adams'  Eq.  301;  1  BI.  Comm. 
464;  1  Dan.  Ch.  Pr.  (5th  ed.)  68,  and 
the  following  cases:  U.  S. — ^Kingsbury 
V.  Buckner,  134  U.  S.  650,  679,  10 
Sup.  Ct.  638,  33  L.  ed.  1047.  Conn. 
Clark  V.  Piatt,  30  Conn.  282.  Ga. 
Poullain  v.  Poullain,  76  Ga.  420;  John- 
son V.  Janes,  41  Ga.  596.  111. — Wright 
V.  Gay,  101  111.  233;  Burger  v.  Potter, 
32  111.  66.  Ind. — Spencer  v.  Bobbins, 
106  Ind.  580,  5  N.  E.  726;  Resor  v. 
Eesor,  9  Ind.  347;  Keeran  v.  Clowser, 
5  Blaekf.  604,  citing  Tidd's  Pr.  117. 
Mass. — Guild  v.  Cranston,  8  Cush.  506. 
"In  theory  of  law  we  think  a  prochein 
ami  is  appointed  by  the  court."  Eng. 
Starten  v.  Bartholomew,  6  Beav.  143, 
49  Eng.  Reprint  779;  Morgan  v. 
Thorne,  7  Mees.  &  W.  400. 

All  infants  and  other  persons  so  in- 
capable ("persons  who  are  under 
guardianship,  or  otherwise  incapable  of 
suing  for  themselves")  may  sue  by 
their  guardians,  if  any,  or  by  their 
prochein  ami,  subject,  however,  to  such 
.  orders  as  the  court  or  judge  may  direct 
for  the  protection  of  infants  and  other 
persons.      New   Fed.   Eq.   Rule,   No.    70. 

But  a  bill  cannot  be  brought  in  the 
name  of  an  adult  femme  covert  by  her 
prochein  ami  without  her  consent.  Ran- 

Vol.  VIII 


dolph  V.  Dicberson,  5  Paige  Ch.  (N.  Y.) 
517;  Andrews  v.  Cradock,  Prec.  Ch. 
376,    24    Eng.    Reprint    170. 

In  New  York  the  right  to  sue  by 
next  friend  is  held  to  he  repealed  by 
Code,  §115,  providing  for  the  appoint- 
ment of  a  guardian  ad  litem  for  an 
infant  plaintiff.  Linner  v.  Crouse,  61 
Barb.    (N.   Y.)    289. 

31.  Andrews  v.  Cradock,  Prec.  Ch. 
376,  24  Eng.  Reprint  170. 

32.  Gibson  Suits  in  Ch.,  §103;  Mat- 
ter of  Frits,  2  Paige  Ch.  (N.  Y.)  374. 
See  quotation  from  New  Fed.  Eq.  Rule, 
No.   70,   in   next   preceding  note  30. 

33.  Story  Eq.  PI.,  §60;  Com.  Dig. 
Pleader,  2,  C,  1,  and  the  following 
cases:  U.  S. — Kingsbury  v.  Buckner, 
134  U.  S.  650,  10  Sup.  Ct.  638,  33 
L.  ed.  1047.  la. — Thurston  v.  Cavenor, 
8  Iowa  155.  Mass. — Guild  v.  Cranston, 
8  Cush.  506.  Tenn. — Simpson  v.  Alex- 
ander,  6  Coldw.   619,   630. 

34.  Beach  Mod.   Eq.   Pr.,   §45. 

35.  Miles  v.  Kaigler,  10  Yerg. 
(Tenn.)    10. 

36.  Millsap  v.  Estes,  134  N.  C.  486, 
46  S.  E.  988;  Tucker  v.  Dobbs,  12 
Heisk.  (Tenn.)  18.  See  the  title  "Ar- 
bitration. ' ' 

37.  Miles  v.  Kaigler,  10  Yerg. 
(Tenn.)    10. 

38.  White  i\  Hall,  Moore  852,  72 
Eng.  Reprint  949. 

39.  New  Fed.  Eq.  Rule,  No.  70;  Gib- 
son's Suits  in  Chancery,  §§82,  105; 
Clark  V.  Piatt,  30  Conn.  282;  Simpson 
V.  Alexander,  6  Coldw.  (Tenn.)  619, 
630. 

An.  infant  "may  file  her  bill  by  her 
next  friend,  and  if  an  objection  is 
taken  in  proper  time  that  there  is  a 
guardian  by  whom  the  bill  should  have 
been  filed,  it  may  be  that  the  court, 
in  the  exercise  of  a  sound  discretion, 
may  determine  whether  the   suit   shall 
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often  have  husbands   as  joint   plaintiffs — unless   they  are   adversely 
interested  in  the  suit.*" 

C.  Rules  as  to  Parties.  —  1.  General  Principles.  —  Two  general 
principles  are  observed  in  equity  which  control  the  doctrine  of 
parties:  (1)  No  man's  rights  shall  be  finally  decided  in  equity  unless 
and  until  he  has  had  opportunity  to  present  and  vindicate  them.*^ 
(2)  All  persons  materially  interested  in  the  subject-matter  of  a  suit, 
are  to  be  made  parties  to  it  either  as  plaintiffs  or  defendants,  so  that 
there  may  be  a  complete  decree^^  by  which  the  court  may  finally  deter- 
mine the  entire  controversy  and  do  complete  justice  by  adjudging  all 
the  rights  involved  in  it,*^  and  thereby  terminate  litigation.'*^ 

2.  Kinds  of  Parties,  Formal.  —  Parties  to  suits  in  equity  are 
divided  into  three  classes:  (1)  Those  who  are  merely  formal  parties,"^^ 


proceed  as  it  was  commenced  or  in 
the  name  of  the  guardian."  Holmes 
V.  Field,  12  111.  424. 

The  bill  must  be  filed  in  the  name 
of  the  infants  by  himself  as  next 
friend,  and  not  in  his  own  name  as 
general  guardian.  Bradley  v.  Amidon, 
10   Paige   Ch.    (N.   Y.)    235. 

40.  Story's  Eq.  PI.  (10th  ed.),  §61; 
Johnson  v.  Vail,  14  N.  J.  Eq.  423;  De- 
wall  V.  Covenhoven,  5  Paige  Ch.  (N.  Y.) 
581. 

41.  U.  S. — Landram  v.  Jordan,  203 
U.  S.  56,  27  Sup.  Ct.  17,  51  L.  ed. 
88;  New  Orleans  W.  W.  Co.  v.  New 
Orleans,  164  U.  S.  471,  17  Sup.  Ct. 
161,  41  L.  ed.  518;  Arkansas  S.  E.  R. 
Co.  V.  Union  Sawmill  Co.,  154  Fed.  304, 
83  C.  C.  A.  224.  Fla.— Sarasota  Ice, 
F.  &  P.  Co.  V.  Lyle  &  Co.,  53  Fla.  1069, 
43  So.  602.  Mass.— Cassidy  v.  Shim- 
min,  122  Mass.  406.  N.  H.— Dudley  v. 
Eastman,  70  N.  H.  418,  50  Atl.  101. 
N.  J.— Carter  v.  Uhlein,  36  Atl.  956. 
See  generally  the  titles  "Bills  and 
Answers;"  "PartieSb" 

42.  U.  S.— Ward  v.  San  Diego  Land 
&  T.  Co.,  79  Fed.  665.  Del.— Eberhardt 
V.  Christiana  Window  Glass  Co.,  74 
Atl.  33.  Fla.— Florida  Land  R.  P.  Co. 
V.  Anderson,  50  Fla.  516,  39  So.  392. 
111.— Thickson  v.  Barry,  138  111.  App. 
100;  Eoth  V.  Burnham,  126  111.  App. 
222  (parties  having  no  substantial  in- 
terest in  the  subject-matter  need  not 
be  joined).  N.  J. — Havens  v.  Sibbald, 
41  Atl.  371  Va.— Stovall  v.  Border 
Grange  Bank,  78  Va.  188.  W.  Va. 
Beckwith  v.  Laing,  66  W.  Va.  246,  66 
S.  E.  354;  Snyder  v.  Cabell,  29  W.  Va. 
48,  1  S.  E.  241. 

43.  U.  S.— Ritchie  V.  Sayers,  100 
Fed.   520.     Fla.— Murrell    v.    Peterson, 


59  Fla.  566,  52  So.  726;  Gibson  v. 
Tuttle,  53  Fla.  979,  43  So.  310;  Wor- 
ley  V.  Dade  County  Sec.  Co.,  52  Fla. 
666,  42  So.  527;  Indian  R.  Mfg.  Co.  v. 
Wooten,  48  Fla.  731,  37  So.  731.  HI. 
Merchants'  Bldg.  Imp.  Co.  V.  Chicago 
Exchange  Bldg.  Co.,  108  111.  App.  54. 
Mass. — Parker  v.  Lincoln,  12  Mass.  16. 
N.  H.— Champollion  v.  Corbin,  71  N.  H. 
78,  51  Atl.  674.  N.  J.— Carter  v.  Uh- 
lein,  36  Atl.  956. 

44.  Ala. — Howard  v.  Corey,  126  Ala. 
283,  28  So.  682.  Mass.— Stevenson  v. 
Austin,  3  Mete.  474.  Tenn. — Craig  v. 
McKnight,  108  Tenn.  690,  69  S.  W. 
322.  , 

45.  Formerly  the  classification  of 
parties  in  equity,  both  in  England  and 
America,  was  twofold:  (1)  proper; 
(2)  necessary.  Proper  parties  were 
those  having  an  interest  in  the  subject- 
matter  of  the  litigation,  but  no  direct 
or  obvious  interest  in  the  issues  joined 
in  the  suit.  Necessary  parties  are 
persons  having  an  interest  in  the  re- 
suit  of  the  suit  as  well  as  the  subject- 
matter,  and  without  whose  presence  a 
complete  decree  could  not  be  made. 
Story  Eq.  PI.,  §§138,  510;  1  Dan.  Ch. 
Pr.  317.  But  equity  jurisdiction  and 
procedure  in  the  federal  courts  requires 
the  treble  classification  of  the  text. 

Formal  parties  are  not  only  next 
friends  and  guardians,  but  also  all  per- 
sons having  abstract  titles  without  act- 
ual or  substantial  interest  in  the  sub- 
ject-matter of  the  suit.  Minnesota  V. 
Northern  Sec.  Co.,  184  U.  S.  199,  22 
Sup.  Ct.  308,  46  L.  ed.  499;  Barney  v. 
Latham,  103  U.  S.  205,  26  L.  ed.  514; 
Traders'  Bank  v.  Campbell,  14  Wall. 
(U.  S.)  87,  20  L.  ed.  832;  Barney  V. 
Baltimore,  6  Wall.    (U.  S.)    280,  18  L. 
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(2)  those  who  are  necessary  parties, "«  and  (3)  indispensahlc  parties."*^ 
Formal  parties  are  those  who  have  no  interest  in  the  controversy  be- 
tween the  immediate  litigants,  but  have  an  interest  in  the  subject- 
matter^*'  which  may  be  conveniently  settled  in  the  suit  and  thereby 
prevent  further  litigation/"  They  may  be  parties  or  not  at  the  option 
of  the  complainant.'*'' 

3.  Necessary  Parties.  —  Those  are  necessary  parties  who  have  an 
interest  in  the  controversy,^^  but  whose  interests  are  separable^'-^  from 
those  of  the  parties  engaged  in  the  controversy,  and  will  not  be  directly 
affected  by  a  decree  which  does  complete  and  full  justice  between 
them."    Such  persons  must  be  made  parties  if  practicable  in  obedience 


ed.   825;   Carneal  v.  Banks,  10  Wheat. 
(U.   S.)    182,   6  L.   ed.   297. 

46.  Necessary  parties  are  those  with- 
out whose  presence  no  complete  decree 
can  be  made  in  the  premises;  other- 
wise, those  having  any  interest  in  the 
subject-matter  of  the  litigation.  Cali- 
fornia t>.  Southern  Pac.  R.  Co.,  157 
U.  S.  229,  15  Sup.  Ct.  591,  39  L.  ed. 
683;  Williams  v.  United  States,  138 
U.  S.  514,  11  Sup.  Ct.  457,  34  L.  ed. 
1026;  Cunningham  v.  Macon  &  B.  R.  Co., 
109  U.  S.  446,  3  Sup.  Ct.  292,  609,  27 
L.  ed.  992;  Omaha  Hotel  Co.  v.  Wade, 
97  U.  S.  13,  24  L.  ed.  917;  Horn  v. 
Lockhart,  17  Wall.  (U.  S.)  570,  21  L. 
€d.  657;  Gaylord  V.  Kelshaw,  1  Wall. 
(U.  S.)  81,  17  L.  ed.  612;  Shields  V. 
Barrow,  17  How.  (U.  S.)  130,  15  L. 
ed.  158;  West  v.  Smith,  8  How.  (U.  S.) 
402,   12   L.   ed.   1130. 

47.  Indispensable  parties  are  those 
without  whom  no  step  can  be  taken, 
order  made  or  decree  entered  in  the 
cause.  Manson  v.  Duneanson,  166  U.  S. 
533,  17  Sup.  Ct.  647,  41  L.  ed.  1105; 
Gregory  v.  Stetson,  133  U.  S.  579,  10 
Sup.  Ct.  422,  33  L.  ed.  792;  Williams 
17.  Bankhead,  19  Wall.  (U.  S.)  563,  22 
L.  ed.  184;  Traders  Bank  v.  Camp- 
bell, 14  Wall.  (U.  S.)  87,  20  L.  ed. 
832;  Shields  v.  Barrow,  17  How.  (U.  S.) 
130,  15  L.  ed.  158;  Lewis  v.  Darling, 
16  How.  (U.  S.)  1,  14  L.  €d.  819; 
Russell  V.  Clarke's  Exrs.,  7  Cranch 
(U.  S.)   69,  3  L.  ed.  271. 

48.  Walin  v.  Reagan,  171  Fed.  758; 
White  Swan  Mines  Co.  v.  Balliet,  134 
Fed.  1004;  Hyde  v.  Victoria  Land  Co., 
125  Fed.  970;  Higgins  v.  Baltimore  & 
O.  R.  Co.,  99  Fed.  640. 

49.  Wilson  v.  Oswego  Twp.,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  ed. 
70;  Higgins  v.  Baltimore  &  0.  R.  Co., 
99  Fed.  640;  Hicklin  v.  Marco,  56  Fed. 
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549;    Brown  v.   Murray,   N.    &   Co.,   43 
Fed.  614. 

50.  Lake)  Street  El.  R.  R.  Co.  f. 
Ziegler,  99  Fed.  114,  39  C.  C.  A.  431; 
Kelley  v.  Boettcher,  85  Fed.  55,  29 
C.  C.  A.  14;  Sioux  City,  etc.  R.  & 
Warehouse  Co.  v.  Trust  Co.,  82  Fed. 
124,  27  C.  C.  A.  73. 

These  three  classes  of  parties  are 
specially  recognized  and  distinguished 
in  the  federal  courts  as  modern 
substitutes  therein  for  the  two  an- 
cient classes  of  parties,  "proper" 
and  "necessary,"  still  recognized  in 
the  state  courts  of  equity.  Story  Eq. 
PI.,  §§72,  138,  510;  1  Dan.  Ch.  Pr.  19, 
317;  Gibson  Suits  in  Chancery,  §93. 
See  Chadbourne's  Exrs.  v.  Coe,  51  Fed. 
479,  2  C.  C.  A.  327,  10  U.  S.  App.  78 
(where  a  clear  statement  of  the  fed- 
eral classification  is  given  by  Judge 
Caldwell);  Holcomb  v.  Mosher,  50 
Mich.   252,   15   N.   W.   129. 

51.  For  example:  1,  those  entitled 
to  share  in  the  benefits  of  the  relief 
sought;  2,  those  indebted  to  the  com- 
plainants or  withholding  their  property 
or  rights;  3,  those  injuring  complain- 
ants.    Gibson   Suits  in   Ch,,   §93. 

52.  Omaha  Hotel  Co.  v.  Wade,  97 
U.  S.  13,  24  L.  ed.  917;  Payne  v.  Hook, 
7  Wall.  (U.  S.)  425,  19  L.  ed.  260; 
O'Neil  V.  W'olcott  Min.  Co.,  174  Fed. 
527,  98  C.  C.  A.  309;  Adams  v.  W!oburn, 
174  Fed.  194;  Boatmen's  Bank  v.  Frit- 
zlen,  135  Fed.  650,  68  CO.  A.  288; 
Insurance  Co.  v.  Svendsen,  74  Fed.  346; 
Eustis  Mfg.  Co.  V.  Saco  Brick  Co.,  198 
M-ass.  212,  84  N.  E.  449. 

53.  Scott  V.  Donald,  165  TT.  S.  107, 
17  Sup.  Ct.  262,  41  L.  ed.  648;  Horn 
V.  Lockhart,  17  Wall.  (U.  S.)  570,  21 
L.  ed.  657;  North  Carolina  Min.  Co.  V. 
Westfeldt,    151    Fed.     290;     Davis     v. 
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to  the  foregoing  principle ;  but  the  rule  in  the  federal  courts  is 
to  proceed  without  them,  expressly  saving  their  rights,'^*  where  they 
are  beyond  the  jurisdiction  of  the  court,  as  making  them  parties  would 
oust  the  jurisdiction/^ 

4.  Indispensable  Parties.  —  Those  persons  are  indispensable 
parties,  who  have  not  only  an  interest  in  the  subject-matter  of  the  con- 
troversy, but  an  interest  of  such  nature  that  final  decree  cannot  be 
made  without  either  affecting  their  interests  or  leaving  the  controversy 
in  such  a  condition  that  its  final  determination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience.^*^ 

D,  Whom  To  Make  Defend.\nts.  —  1.  General  Rules.  —  There 
are  three  rules  for  this:  (1)  All  indispensable  parties  who  are  not 
complainants  must  be  made  defendants.'^^  (2)  All  necessary  parties 
not  complainants  should  also  be  made  defendants.^^  (3)  All  formal 
parties,  who  are  not  complainants  may  likewise  properly  be  made 
defendants.^^ 


Davis,    89    Fed.    532,    538;    Donovan    v. 
Campion,  85  Fed.  71,  29  C.  C.  A.  30. 

54.  Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  30 
Sup.  Ct.  10,  54  L.  ed.  80;  Williams  v. 
Bankhead,  19  Wall.  (U.  S.)  563,  22  L. 
ed.  184;  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391;  Hunter  v.  Bobbins, 
117  Fed.  920;  Anthony  v.  Campbell,  112 
Fed.  212,  50  C.  C.  A.  195;  Chadbourne 
r.  Coe,  51  Fed.  479,  2  C.  C.  A.  327. 

55.  Horn  v.  Lockhart,  17  Wall.  (U. 
S.)  570,  21  L.  ed.  657;  Slater  Trust  Co. 
V.  Randolph-Macon  Coal  Co.,  166  Fed. 
171;  Mathieson  v.  Craven,  164  Fed. 
471;  Barnes  &  Co.  v.  Berry,  156  Fed. 
72;  North  Carolina  Min.  Co.  v.  West- 
feldt,  151  Fed.  290;  Edwards  v.  Mer- 
cantile Tr.  Co.,  124  Fed.  381;  Hunter 
V.  Robbing,  117  Fed.  920;  Williams  v. 
Crabb,  117  Fed.  193;  Pillsbury-Wash- 
burn,  etc.  Co.  v.  Eagle,  86  Fed.  60S, 
30  C.  C.  A.  386;  Union  Mill  &  M.  Co. 
f.  Dangberg,  81  Fed.  73;  Smith  v.  Lee, 
77  Fed.  779;  Hamilton  v.  Savannah  R. 
Co.,  49  Fed.  412.  And  see  New  Fed. 
Eq.  Rules,  No.  39. 

56.  Swan  Land  &  Cattle  Co.  v. 
Frank,  148  U.  S.  603,  13  Sup.  Ct.  691, 
37  L.  ed.  577;  Christian  v.  Atlanta  & 
N.  C.  R  Co.,  133  U.  S.  233,  10  Sup. 
Ct.  260,  33  L.  ed.  592;  Barney  v.  Bal- 
timore, 6  Wall.  (U.  S.)  280,  18  L.  ed. 
825;  Shields  v.  Barrow,  57  How.  (U.  S.) 
130,  15  L.  ed.  158;  Northern  Tnd.  R. 
Co.  V.  Michigan  Cent.  R.  Co.,  15  How. 
(U.  S.)  233,  14  L.  ed.  674;  O'Neil  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  98  C. 
C.  A.  309;  Shingleur  v.  Jenkins,  111 
Fed.  452;  Tug  River  Coal  Co.  v.  Brigel, 


86  Fed.  818,  30  C.  C.  A.  415;  Donovan 
r.  Campion,  85  Fed.  71;  Smith  v.  Lee, 
77  Fed.  779;  Conolly  r.  Wells,  33  Fed, 
205;  Sweeney  v.  Foster  (Va.),  71  S. 
E'.   548. 

57.  This  is  a  truism.  Indispensable 
parties  must  be  before  the  court  either 
as  complainants  or  defendants.  Oth- 
erwise the  case  cannot  proceed.  Fourth 
Nat.  Bank  v.  New  Orleans  &  Co.  R. 
Co.,  11  Wall.  (U.  S.)  624,  20  L.  ed. 
82;  Raphael  v.  Track,  118  Fed.  777; 
Perrin  v.  Lepper,  26  Fed.  545;  Bell 
V.  Donohoe,   17  Fed.   710. 

58.  ' '  Must, "  "  should, "  and  "  may ' ' 
express  the  rule  respectively  for  "in- 
dispensable," "necessary,"  and  "for- 
mal" parties;  and  the  procedure  in  re- 
gard to  the  second  class  is  directed  by 
the  federal  equity  rule  39  (old  No.  47), 
which  provides  for  a  decree  deciding 
the  rights  of  all  parties  before  the 
court,  "without  prejudice  to  the  rights 
of  absent  parties,"  whenever  the 
joinder  of  such  parties  would  oust  the 
jurisdiction  of  the  court  as  to  present 
parties. 

59.  The  same  equity  rule  expressly 
preserves  also  the  rights  of  formal  or 
proper  parties,  not  before  the  court. 
The  general  rule  as  to  parties  defend- 
ant is  thus  expressed  by  Chancellor 
Gibson:  All  persons  interested  in  the 
subject-matter  of  a  suit,  or  liable  to 
be  affected  in  any  way  by  the  decree 
sought,  whether  their  interest  or  lia- 
bility be  legal  or  equitable,  who  do 
not  join  as  complainants  in  filing  the 
bill,  should  be  made  defendants.  Suits 
in   Equity,   §100;   Adams'   Eq.   312. 

Vol.  VIII 


458 


EQUITY  JURISDICTION  AND  FROCEDUEE 


These  rules  prevail,  no  matter  what  the  relations  of  the  defendants 
to  each  other.  Their  several  interests  may  be  common  or  similar;"*^ 
the}^  may  be  diverse  or  even  antagonistic."  Some  may  be  interested 
in  one  part  of  the  subject-matter  or  controversy,  some  in  another*^- — all 
are  alike  to  be  made  defendants. 

2.  Foreclosure  of  Mortgage.  — On  a  bill  to  foreclose  a  mortgage 
neither  prior  nor  subsequent  mortgagees  are  indispensable  parties  ;''3 
but  subsequent  mortgagees  and  purchasers  are  proper  parties,"'  and 
also  prior  mortgagees,"^*  if  the  mortgage  has  matured. 

3.  Vendor's  Lien.  —  On  a  similar  bill  to  enforce  the  lien  of  a 
vendor,  all  persons  claiming  under  the  vendee  are  proper  parties.""  If 
the  vendor  had  died  without  conveying  title,  his  heirs  should  join  with 


Indeed,  it  seems  best  that  all  per- 
sons having  dry  titles,  legal  or  equit- 
able, without  any  beneficial  interest 
to  the  property  involved  in  the  litiga- 
tion, should  not  encumber  the  progress 
of  the  suit  as  complainants,  but  should 
be  made  parties  defendant  to  the  suit. 

60.  Usually  in  contentious  cases  the 
parties  to  the  Strife  line  up  on  their 
respective  sides  of  the  controversy,  and 
then  all  defendants,  like  all  complain- 
ants, have  a  common  desire  and  com- 
mon interest  to  defeat  the  adversaries. 

61.  But  there  is  no  necessary  com- 
munity of  interest  amongst  defendants. 
Some  of  them  may  be  really  omitted 
complainants  who  have  refused  to  join 
in  bringing  the  suit,  although  their 
interests  are  identical  with  those  who 
sue.  Others  may  have  contingent  in- 
terests against  each  other,  or  even  act- 
ual adversity  as  in  case  of  sureties  on 
successive  guardians'  bonds  in  an 
action  by  the  matured  ward  to  recover 
his  entire  estate.  See  Howard  v.  Corey, 
126  Ala.  283,  28  So.  682. 

62.  The  sum  total  of  complainant's 
relief  may  include  many  classes  of  de- 
fendants, or  many  separate  interests 
held  by  divers  classes,  as  where  many 
joint  note-makers  have  made  separate 
mortgages  of  realty  to  secure  the  same 
notes.  In  such  a  case  the  payee  may 
unite  all  the  mortgagors  as  defend- 
ants in  a  common  suit  to  foreclose  for 
the  satisfaction  of  his  debt.  Taylor 
V.   Colley,   138   Ga.   41,   74   S.   E.   694. 

63.  U.  S. — Boatman's  Bank  v.  Fritz- 
len,  135  Fed.  650,  68  C.  C.  A.  288.  Ark. 
Porter  v.  Hamill,  95  Ark.  97,  128  8. 
W.  S70.  III.— Hibernian  Bank  Assn. 
f.  Law,  88  HI.  App.  18.  lad. — Pattison 
V.  Shaw,  6  Ind.  377.  Md. — Hughes  v. 
Eiggs,  84  Md.  502,  36  Atl.  269.  Miss. 
Alabama    &    V.    E.    Co.   V.    Thomas,   86 
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Miss.  27,  38  So.  770.  Mo.— Heirs  of 
Mullanphy  t\  Simpson,  4  Mo.  319.  Tex, 
Garza  v.  Howell  (Tex.  Civ.  App.),  85 
S.  W.  461;  Big  Sandy  Lumb.  Co.  v. 
Kuteman  (Tex.  Civ.  App.),  41  S.  W. 
172. 

See  the  titles  "Chattel  Mortgages;" 
"Mortgages." 

64.  Ala. — Harwell  v.  Lehman,  Durr 
&  Co.,  72  Ala.  344,  holding  senior  mort- 
gagee an  indispensable  party  under 
the  relief  asked.  Fla. — Worley  v.  Dade 
County  Security  Co.,  52  Fla.  666,  42 
So.  527.  iSnd. — Armstrong  v.  Hufty, 
156  Ind.  6^'6,  55  N.  E.  443,  60  N.  E. 
1080  (grantee  of  mortgagor);  Searle 
V.  Whipperman,  79  Ind.  424  (vendee  of 
mortgagor);  Mark  v.  Murphy,  76  Ind. 
534  (grantee  of  mortgagor).  N.  J. 
Biddle  v.  Pugh,  59  N.  J.  Eq.  480,  45 
Atl.  626,  grantees  of  mortgagor.  Va. 
Mayo  V.  Tomkies,  6  Munf.  520. 

65.  Ind.— Masters  v.  Templeton,'  92 
Ind.  447.  Md.— Wylie  v.  McMakin,  2 
Md.  Ch.  413.  Minn.— Foster  v.  John- 
son, 44  Minn.  290,  46  S.  W.  350.  Neb. 
Equitable  Land  Co.  v.  Allen,  84  Neb. 
514,  121  N.  W.  600;  Missouri,  K.  &  T. 
E.  Co.  V.  Eichardson,  57  Neb.  617,  78 
N.  W.  273.  N.  Y.— Vanderkemp  v. 
Shelton,  11  Paige  Ch.  28;  Walsh  v.  Eut- 
gera  Fire  Ins.  Co.,  13  Abb.  Pr.  33; 
Guilford  v.  Jacobie,  69  Hun  420,  23 
N.  Y.  Supp.  462. 

66.  Ala. — Eeynolds  v.  Lawrence,  147 
Ala.  216,  40  So.  576;  Bogan  v.  Hamil- 
ton, 90  Ala.  454,  8  So.  186.  Ky.— Leon- 
ard V.  Welch,  25  Ky.  L.  Eep.  692,  76 
S.  W.  338.  Md.— Magruder  v.  Peter, 
11  Gill  &  J.  217.  Tex.— Ferguson  v. 
McCrary  (Tex.  Civ.  App.),  50  S.  W. 
472. 

See  the  title  "Vendor  and  Pur- 
chaser." 
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his  Executor  as  plaintiffs.^^     If  the  vendee  is  dead,    his    heirs    and 
widow, "^^  if  any,  are  indispensable  parties. 

4.  Debt  from  Common  Fund.  —  A  bill  to  collect  a  debt  from  a 
common  fund,  if  brought  by  less  than  all  interested,  must  be  on 
behalf  of  all.*"* 

5.  Trusts.  —  On  a  bill  brought  to  enforce,  annul  or  modify  a  trust, 
either  by  or  against  the  trustees,  all  the  beneficiaries,  as  well  as  the 
trustees  should  be  made  parties,'*^ 

6.  Fraudulent  Conveyances.  —  A  bill  to  set  aside  a  fraudulent  con- 
veyance may  be  brought  by  one  or  all  judgment-creditors."^  The  ven- 
dor is  not  an  indispensable  party,  since  he  has  no  further  interest  in 
the  property,^-  but  his  vendee  and  all  persons  claiming  under  the  con- 
veyance must  be  made  parties.'^^ 

7.  Partition.  —  On  a  bill  for  partition  of  real  estate,  the  husbands 


67.  Ky.— Smith  v.  "West's  Admr.,  5 
Litt.  48.  Miss. — Kimbrough  V.  Curtis, 
50  Miss.  117.  Mo. — Leeper  v.  Lyon, 
68  Mo.  216.  Tenn.— McCoy  v.  Brod- 
erick,  3  Sneed  203.  Va.— Mott  V.  Car- 
ter's Admr.,  26  Gratt.  127. 

68.  U.  S.— Lewis  r.  Hawkins,  23 
Wall.  119,  23  L.  ed.  113.  Miss.— Reed 
V.  Gregory,  46  Miss.  740;  Mullins  v. 
Sparks,  43  Miss.  129.  Tenn.— McCoy 
V.  Broderick,  3  Sneed  203.  W.  Va. 
Morris  v.  Peyton,  lO'  W.  Va.  1. 

69.  Ala. —  Scott  t:  Ware,  64  Ala. 
174.  Ga. — McDougald  v.  Dougherty, 
11  Ga.  570.  111.— Ballentine  v.  Beall, 
4  111.  203.  N.  Y.— Petree  v.  Lansing, 
66  Barb.  357.  S.  C— State  v.  Foot, 
27  S.  C.  340,  3  S.  E.  546.  Va.— Hurn 
f.  Keller,  79  Va.  415.  W.  Va.— Jack- 
son's Admr.  v.  Hull,  21  W.  Va.  601; 
Neely  v.  Jones,  16  W.  Va.  625. 

See   the   title    "Creditors'    Suits." 
But  if  some  claim  priority  over  oth- 
ers, the  latter  should  be  made   defend- 
ants.     Beecher   v.    Foster,    51    W.    Va. 
605,  42  S.  E.  647. 

70.  Mass. — Cassidy  v.  Shimmin,  122 
Mass.  406;  Sears  v.  Hardy,  120  Mass. 
524.  N.  H.— Dudley  v.  Eastman,  70 
N.  H.  418,  50  Atl.  101.  W.  Va.— Bill- 
myer  Lumb.  Co.  V.  Merchants'  Coal 
Co.,  66  W.  Va.  696,  66  S.  E.  1073  (bond- 
holders are  not  necessary  parties  where 
trustees  have  ample  powers  to  protect 
their  rights);  Beckwith  v.  Laing,  66 
W.  Va.  246,  66  S.  E.  354;  Beecher  v. 
Foster,  51  W.  Va.  605,  42  S.  E.  647. 

See  the  title  "Trusts  and  Trustees." 

All  need  not  be  made  parties  if  they 

are  too  numerous.     Watson  v.  National 


Life  &  Tr.  Co.,  162  Fed.  7,  88  C.  C.  A. 
380. 

Nor  if  the  jurisdiction  of  the  court 
would  be  thereby  ousted.  Hunter  v. 
Bobbins,  117  Fed.  920.  And  see  New 
Fed.  Eq.  Eules,  No.  37. 

71.  U.  S. — McCalmont  V.  Lawrence, 
1  Blatchf.  232,  15  Fed.  Cas.  No.  8,676. 
Cal. — Jenner  v.  Murphy,  6  Cal.  App. 
434,  92  Pac.  405.  Md.— Birely's  Exrs. 
V.  Staley,  5  Gill  &  J.  432.  Neb.— Hayek 
V.  Pracheil,  4  Neb.  (Unof.)  528,  95 
N.  W.  35.  N.  Y.— Edmeston  v.  Lyde, 
1  Paige  Ch.  637;  Hendricks  v.  Eobin- 
son,  2  Johns.  Ch.  283;  Gardner  v.  Keogh 
Mfg.  Co.,  63  Hun  519,  18  N.  Y.  Supp. 
391;  Hubbard  v.  United  W.  Tel.  Co., 
115   N.  Y.   Supp.   1016. 

See  the  title  "Fraudulent  Convey- 
ances. ' ' 

72.  Mackay  v.  Gabel,  117  Fed.  873. 
But  he  is  a  proper  party,  and  so,  too, 

are    his    prospective    heirs.      Kelley    v. 
Boetteher,  85   Fed.   55,  29  C.  C.  A.   14. 

73.  Ala. — ^Jones  v.  Wilson,  69  Ala. 
400,  purchaser  from  vendee.  HI. — Gud- 
gel  V.  Kitterman,  108  111,  50.  La. 
Seixas  v.  King,  39  La.  Ann.  510,  2  So. 
416.  Mo. — Jackman  r.  Eobinson,  64 
Mo.  289.  N.  Y.— Gray  v.  Schenek,  4 
N.  Y.  460;  Edmeston  v.  Lyde,  1  Paige 
Ch,  637.  N.  C— Le  Due  v.  Brandt, 
110  N.  C.  289,  14  S.  E.  778;  Dawson 
Bank  v.  Harris,  84  N.  C.  206.  S.  C. 
Frazer  v.  Legare,  1  Bailey  Eq.  389. 
Va.— Thornton  v.  Gaar,  87  Va.  315,  12 
S.  E.  753;  Henderson  v.  Henderson's 
Exr.,  9  Gratt.  394, 

See  the  title  "Fraudulent  Convey- 
ances." 
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of  all  married  women  o^^^lers/^  and  the  guardians  of  all  infant  owners'^' 
must  be  made  parties. 

E.  The  Bill  in  Equity.  —  The  bill  is  composed  of  four  es- 
sential parts:  (1)  the  address;""  (2)  the'  introduction;'^^  (3)  the 
premises ;^^  (4)  the  prayer.^'-*  Four  other  parts  have  been  formerly 
required  and  are  now  sometimes  used,  viz:  the  confederating  part,^*' 
the  charging  part,^^  the  jurisdictional  clause,*'-  and  the  interrogating 
part.**^ 

1.  Address.  —  The  address  is  to  the  chancellor,  judge  or  judges, 
who  will  or  may  grant  the  relief  sought,  and  may  contain  or  omit  their 
proper  names.*** 

2  Introduction.  —  This  part  contains  the  names,  residence  and 
character  of  all  parties,  plaintiff  and  defendant  by  and  against  whom 
suit  is  brought.^^ 


74.  Mo.— Estes  v.  Nell,  140  Mo.  639, 
41  S.  W.  940.  N.  J.— Weise  v.  Welsh, 
30  N.  J.  Eq.  431.  Ohio.— Pillsbury  v. 
Dugan's  Admr.,  9  Ohio  117. 

See  the  title   "Partition." 

75.  Ala. — Edwards  r.  Edwards,  142 
Ala.  267,  39  So.  82.  Ky.— Larrabee  v. 
Larrabee,  24  Ky.  L.  Rep.  1423,  71  S. 
W.  645.  Mich.— Prince  v.  Clark,  81 
Mich.   167,  45   N.  W.   663. 

But  see  Shelburn  v.  McCrocklin  (Tex. 
Civ.  App.),  42  S.  W.  329;  Shiner  v. 
Shiner   (Tex.  Civ.  App.),  40  S.  W.  439. 

See  the  title   "Partition." 

76.  Gibson  Suits  in  Chancery,  §154. 
And  see  the  title  "Bills  and  Answers" 
for  a  general  treatment. 

77.  The  introduction,  better  called 
the  caption,  is  a  formal  statement  of 
the  names  and  residence  of  the  par- 
ties, plaintiff  and  defendants,  some- 
times called  the  style  of  the  case,  from 
which  usually  is  omitted  the  residence. 
Following  this  is  the  sentence  which  in 
some  form  constitutes  the  introduction 
to  every  bill,  vis.:  Complainant  re- 
spectfully shows  to  the  court  (or  your 
honor). 

78.  The  premises  consist  of  a  plain 
statement  of  all  the  essential  facts  of 
the  case,  which  must  make  out  a  prima 
facie  cause  against  the  defendants. 
Barton  Suit  in  Equity  39;  Story's  Eq. 
PI.,    §§27,   28. 

79.  Naught  now  remains  for  a  com- 
plete bill  in  modern  form  except  a 
prayer  for  the  relief  which  plaintiff 
wants  and  for  process  to  bring  defend- 
ant before  the  court  which  may  both 
be   included  in   one   part. 

This  short  form  of  bill  is  now  ex- 
pressly approved  by  new  Fed.  Eq.  Eule 
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No.  25,  the  only  addition  required  be- 
ing a  special  part  setting  forth  the 
excuse  (e.  g.,  tliat  certain  proper  par- 
ties are  beyond  the  jurisdiction  of  the 
court)   for  not  making  them  parties. 

80.  This  alleged  a  conspiracy  or 
combination  between  defendants  and 
other  persons,  to  the  plaintiff  unknown, 
to  injure,  oppress  and  wrong  him. 
Story's   Eq.   PI.,    §29. 

81.  This  part  set  forth  the  excuses 
and  pretenses  of  defendants  for  their 
misconduct,  and  the  plaintiff's  response 
to  them  in  vigorous  English.  Id.,  §31; 
Cooper's  Eq.  PI.  9,  10;  Mitf.  Eq.  PI. 
(Jer.)    43. 

82.  This  part  contained  a  general 
averment  that  the  acts  of  defendants 
were  contrary  to  equity  and  good  con- 
science and  that  plaintiff  has  no  full, 
adequate  and  complete  remedy  at  law. 
Barton's  Suit  in  Eq.  36;  Story's  Eq. 
PI.,   §34. 

83.  This  parts  prays  that  defendants 
may  answer  upon  their  several  cor- 
poral oaths  all  the  allegations  and 
matters  contained  in  the  bill,  not  only 
on  their  positive  knowledge  thereof, 
but  according  to  the  best  of  their  in- 
formation, recollection  and  belief  on 
the  several  matters  of  interrogation. 
Mitf.  Eq.  PI.  (Jeremy)  44;  Story's  Eq. 
PI.,  §35;  Cooper's  Eq.  PI.  10,  12;  Bar- 
ton's Suit  in  Eq.  28,  37. 

84.  The  proper  form  of  the  address 
of  a  bill  in  equity  in  the  federal  courts 
was  given  in  the  old  Federal  Equity 
Rule  No.  20.  See  also  Barton's  Suit 
in  Eq.  26,  27;  Blake's  Ch.  Pr.  27;  Coop- 
er's Eq.  PI.  9;   4  Standard  Proc.   109. 

85.  In  this  part  are  given  not  only 
the  names  of  the  parties,  but  also  their 
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3.  The  Premises.  —  This  is  the  stating  part  of  the  bill  and  is  most 
important  of  all.  In  it  should  be  set  forth  in  a  clear  and  orderly  man- 
ner all  the  ultimate  facts***  on  which  the  suit  is  founded  without  pro- 
lixity or  repetition,*^  so  as  to  show  the  rights  and  interests  of  all  the 
parties,  and  their  relation  to  the  controversy,*^  and  especially  the  right 
of  complainant  to  the  relief  sought,*^  avoiding  multifariousness,'**'  and 
all  scandal  and  impertinence.**^ 

It  is  essential  that  it  show  (1)  plaintiff's  title  to  equitable  relief,**-  (2) 


"places  of  abode,  title  of  dignity,  or 
office,  or  business,  and  the  character  in 
which  they  sue,  if  in  autre  droit,  and 
such  other  description  as  is  necessary 
or  proper  to  found  the  jurisdiction  of 
the  court."  Story  Eq.  PI.,  §26.  And 
see  4  Standard  Prog.  110. 

Christian  names,  not  initials,  should 
be  given.  Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  47,  13  Sup.  Ct.  217,  37  L. 
ed.  72. 

86.  The  language  of  New  Equity 
Rule  No.  25  is:  "a  short  and  simple 
statement  of  the  ultimate  facts  upon 
which  the  plaintiff  asks  relief,  omitting 
any  mere  statement  of  evidence." 
U.  S. — St.  Louis  V.  Knapp  Co.,  104 
U.  S.  658,  26  L.  ed.  883.  N.  H.— Rice 
V.  Merrimack  Hosiery  Co.,  56  N.  H. 
114.  N.  J. — Brokaw  v.  Brokaw,  41  N. 
J.   Eq.   215. 

For  a  full  treatment,  see  4  Standard 
Proc.  113  et  seq. 

87.  Story's  Eq.  PI.  253;  Gibson's 
Suits    in    Ch.,    §153. 

88.  Gibson  Suits  in  Ch.,  §§165,  406, 
408;    Story  Eq.  PI.,   §28. 

89.  Story's  Eq.  PL,  §257;  Cooper 
Eq.  PI.  5,  7,  174,  179.  U.  S.— Jackson 
V.  Ashton,  11  Pet.  229,  9  L.  ed.  698; 
Crocket  v.  Lee,  7  Wheat.  522,  525,  5 
L.  ed.  513.  Conn. — Brainerd  v.  Ar- 
nold, 27  Conn.  617.  N.  Y.— Bailey  v. 
Ryder,  10  N.  Y.  363. 

90.  Story  Eq.  PI.,  §§271,  285.  But 
multifariousness  in  the  sense  of  joining 
distinct  matters  and  charges  against 
one  defendant  or  the  same  de.f.endants 
is  in  modern  practice  a  question  of  dis- 
cretion dependent  chiefly  upon  con- 
venience in  procedure.  U.  S. — Graves 
f.  Corbin,  132  U.  S.  571,  586,  10  Sup. 
Ct.  196,  33  L.  ed.  462;  Walker  v.  Pow- 
ers, 104  U.  S.  245,  26  L.  ed.  729;  Singer 
Mfg.  Co.  V.  Springfield  Foundry  Co., 
34  Fed.  393;  Hayes  v.  Dayton,  8  Fed. 
702.  Ala.— Burford  v.  Steele,  80  Ala. 
147.  Ga. — Clary  v.  Haines,  61  Ga.  520; 
Dewberry  v.  Shannon,  59  Ga.  311.  Md. 
Neal   V.   Rothell,    70    Md.    592,    17   Atl. 


566.  Mass. — Lenz  t>.  Prescott,  144 
Mass.  505,  11  N.  E.  923;  Keith  v. 
Keith,  143  Mass.  262,  9  N.  E.  262; 
Sanborn  V.  Dwinell,  125  Mass.  236. 
Miss. — Comstoek  v.  Rayford,  1  Smed. 
&  M.  423.  Mo. — Goodwin  v.  Goodwin, 
69  Mo.  617.  N.  J.— Dod  v.  Paul,  42 
N.  J.  Eq.  154,  7  Atl.  670.  Tenn.— 
Stuart  V.  Bair,  8  Baxt.  141.  W.  Va. 
Snyder  v.  Cabell,  29  W.  Va.  48,  1  S.  E. 
241. 

91.  Mitf.  Eq.  PI.  (Jeremy)  48;  4 
Standard  Proc.  120.  An  ancient  ordi- 
nance of  chancery  forbade  "all  tauto- 
logies, multiplication  of  words  or  other 
impertinence  occasioning  needless  pro- 
lixity; to  the  end  that  the  ancient 
brevity  and  succinctness  in  bills" 
might  be  restored  and  observed.  Much 
less  might  counsel  "insert  therein  any 
matter  merely  criminous  or  scandalous, 
under  penalty  of  "good  costs  to  be 
laid  on  such  counsel."  And  for  spe- 
cific notice  to  counsel  it  was  ordered 
that  no  bill  should  contain,  under  peril 
of  demurrer,  more  than  fifteen  sheets 
of  fifteen  lines  each.  And  new  federal 
equity  rule  21  provides  that  "the  court 
may  upon  motion  or  its  own  initiative 
order  any  redundant,  impertinent  or 
scandalous  matter  stricken  out,  upon 
such  terms  as  the  court  shall  think 
fit." 

92.  Ala. — Lucas  r.  Oliver,  34  Ala. 
626;  Cameron  f.  Abbott,  30  Ala.  416. 
Conn. — Wells  v.  Bridgeport  Hyder  Co., 
30  Conn.  316.  Fla.— Murrell  v.  Peter- 
son, 57  Fla.  480,  49  So.  31;  City  of 
Jacksonville  v.  Massey  Business  Col- 
lege, 36  So.  432;  Pinney  v.  Pinney, 
46  Fla.  559,  35  So.  95;  Stockton  v. 
National  Bank,  45  Fla.  590,  34  So.  897; 
Johnson  v.  McKinnon,  45  Fla.  388,  34 
So.  272.  111.— Walton  v.  Westwood, 
73  HI.  125;  Campbell  v.  Paris  &  D. 
R.  Co.,  71  111.  611.  Ky.— Strother  v. 
Lovejoy,  8  B.  Mon.  135.  Mass. — 
Wright  V.  Dame,  22  Pick.  55.  Mich. 
Highstnne  V.  Franks,  93  Mich.  52,  52 
N.  W.  1015.    N.  J. — Hageman  v.  Brown, 
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against  the  defendant,"^  (3)  in  the  court  where  suit  is  brought."* 
4.  The  Prayer.  —  This  part  of  the  bill  prays  for  process  against 
the  defendants  to  bring  them  before  the  court,'-^^  and  for  such  par- 
ticular relief  as  plaintiff  conceives  himself  to  be  entitled  to,""  and  con- 
cludes with  a  prayer  for  general  relief,"^  sententiously  called  "next 
best  to  the  Lord's  Prayer." 


76  N".  J.  Eq.  126,  73  Atl.  862;  Brokaw 
V.  Brokaw 's  Exrs.,  41  N.  J.  Eq.  215, 
4  Atl.  66;  Eberhart  v.  Gilchrist,  UN. 
J.  Eq.  167.  Tenn. — Dodd  v.  Benthal, 
4  Heisk.  601;  Merriman  v.  Lacefield, 
4  Heisk.  209;  Foster  v.  Bradford,  1 
Tenn.  Ch.  400.  Va. — Saunders  v.  Bal- 
timore, B.  &  L.  Assn.,  99  Va.  140,  37 
S.  E.  775. 

93.  Simpkin's  Fed.  Eq.  Suit  275,  and 
the  following  cases:  Fla. — Durham  v. 
Edwards,  38  So.  926.  Mich.— Esper  v. 
Miller,  131  Mich.  334,  91  N.  W.  613. 
N.  J.— Ter  Knile  v.  Keddick,  39  Atl. 
1062.  N.  C— Edney  v.  King,  39  N.  C. 
465.  Tenn. — Swanson  v.  Jordan,  52 
S.  W.  1102. 

94.  Gibson's  Suits  in  Ch.,  §145; 
Simkin's  Fed.  Eq.  Suit  273,  275,  and 
the  following  cases:  U.  S. — Walker  v. 
Collins,  167  U.  S.  57,  17  Sup.  Ct.  738, 
42  L.  ed.  76;  Chappell  V.  Waterworth, 
155  U.  S.  102,  15  Sup.  Ct.  34,  39  L. 
ed.  85;  Colorado,  etc.  Man.  Co.  v.  Turck, 
150  U.  S.  138,  14  Sup.  Ct.  35,  37  L.  ed. 
1030.  Ala.— Puckett  v.  Puckett,  147 
Ala.  494,  56  So.  585;  Prickett  V. 
Prickett,  42  So.  408.  Mass. — May  v. 
Parker,  12  Pick.  34.  Mich. — Earle  v. 
Humphrey,  121  Mich.  518,  80  N.  "W. 
370;  Bay  City  Bridge  Co.  v.  Van  Etten, 
36  Mich.  210. 

95.  Old  Federal  Equity  Rule  No.  23 
prescribed  that  "the  prayer  for  process 
in  the  bill  shall  contain  the  names  of 
all  the  defendants  named  in  the  bill, 
and  if  any  of  them  are  known  to  be 
infants  under  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so 
that  the  court  may  take  order  thereon 
(e.  g.,  appoint  a  guardian  ad  litem)  as 
justice  may  require  upon  the  return 
of  the  process.  If  an  injunction  or 
any  other  special  order,  pending  the 
suit,  is  asked  for  in  the  prayer  for 
relief,  that  shall  be  sufficient,  without 
repeating  the  same  in  the  prayer  for 
process." 

This  topic  is  omitted  from  the  new 
rules;  but  the  old  rule  may  safely  be 
followed  as  a  guide  for  good  pleading 
in   any   court. 
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Bill  is  demurrable  unless  it  contains 
a  prayer  for  process.  Armstrong  Cork 
Co.  V.  Merchants'  E.  Co.,  171  Fed.  778. 

96.  New  Rule  25,  prescribing  the 
contents  of  the  bill  of  complaint,  thus 
curtly  disposes  of  the  prayer:  "Fifth, 
a  statement  of  and  prayer  for  any 
special  relief  pending  the  suit  or  on 
final  hearing,  which  may  be  stated  and 
sought  in  alternative  forms.''  The 
right  to  seek  alternative  relief  is 
worthy  of  note  as  being  thus  the  clear 
express  grant  of  the  court  of  a  right 
about  which  there  has  been  hitherto 
much  controversy,  and  many  decisions, 
the  alternative  having  usually  been 
granted  under  the  prayer  for  general 
relief.  U.  S.— Mackall  v.  Casilear,  137 
U,  S.  556,  564,  11  Sup.  Ct.  178,  34 
L.  ed.  776;  Jones  v.  Missouri-Edison 
El.  Co.,  144  Fed.  765  (prayer  in  the 
alternative).  Ala. — 'Kirksey  p.  Means, 
42   Ala.   426.     Conn. — Hart   v.  Granger, 

1  Conn.  154.     Del. — Cloud  v.  Whiteman, 

2  Del.  Ch.  23.  Fla.— Florida  S.  R.  Co. 
V.  Hill,  40  Fla.  1,  23  So.  566,  prayer 
in  the  alternative.  111. — Dinwiddle  V, 
Bell,  95  111.  360;  Gray  v.  Bloomington 
&  N.  E.  Co.,  120  111.  App.  159.  la. 
Eeiger  v.  Turley,  151  Iowa  491,  131 
N.  W.  866  (prayer  in  the  alternative) ; 
Johnson  v.  Mantz,  69  Iowa  710,  27  N. 
W.  467.  Ky. — Crow  v.  Owensboro  & 
N.  R.  Co.,  82  Ky.  134.  Md.— Glenn's 
Exrs.  V.  Cockey,  16  Md.  446.  Mass. 
Machinists'  Nat.  Bank  v.  Field,  126 
Mass.  345.  Mich. — Dayton  v.  Dayton, 
68  Mich.  437,  36  N.  W.  209.  N.  J. 
Van  Dyke  v.  Van  Dyke,  72  N.  J.  Eq. 
300,  65  Atl.  215.  E.  I.— Dyer  v.  Vinton, 
10  R.  I.  517.  Tenn. — Tennessee  Ice  Co. 
V.  Raine,  107  Tenn.  151,  64  S.  W.  29; 
Galloway  v.  Galloway,  2  Baxt.  328.  Vt. 
Dietrich  v.  Hutchinson,  81  Vt.  160,  69 
Atl.  661,  praying  alternative.  Va. 
Baker  v.  Berry  Hill  Min.  Spring  Co., 
109  Va.  776,  65  S.  E.  656,  prayer  in  the 
alternative.  W.  Va. — Pickens  v.  Kin 
sely,  29  W.  Va.  1,  11  S.  E.  932.  Wis. 
Laird  v.  Boyle,  2  Wis.  431. 

97.  General  Relief. — The  new  rules 
omit  mention  of  this  time-honored  and 


EQUITY  JURISDICTION  AND  PROCEDURE 


463 


5.  Process.  —  a.  Issuance.  —  Upon  the  filing  of  the  bill  in  equity 
the  clerk  of  the  court  issues  process**^  as  of  course.**"  The  ordinary- 
process  in  chancery  is  the  subpoena  to  answer.^  It  is  directed  to 
the  defendant,-  and  requires  him  under  penalty^  to  appear  and  answer 


much-used  form  of  prayer,  thus  com- 
mended, if  not  indeed  commanded,  in 
old  Eule  No.  21:  "The  prayer  of  the 
bill  shall  ask  the  special  relief  to  which 
the  plaintiff  supposes  himself  entitled, 
and  also  shall  contain  a  prayer  for  gen- 
eral relief." 

The  design  of  this  omission  is  not 
clear,  and  will  not  be  to  some  until 
the  court  shall  have  passed  upon  the 
meaning  of  par.  5,  in  New  Rule  25,  per- 
mitting "prayer  for  any  special  relief 
...  to  be  stated  and  sought  in  alter- 
native forms."  Must  it  be  specially 
stated? 

In  many  states  the  prayer  for  gen- 
eral relief  has  been  held  sufficient  to 
grant  any  appropriate  alternative  re- 
lief, and  in  some  even  without  any 
prayer  for  special  relief.  Whatever 
may  be  the  effect  in  the  federal  courts 
of  this  omission  from  the  federal  rules, 
it  is  scarcely  possible  that  it  will  op- 
erate to  deprive  complainants  in  the 
state  courts  of  the  benefits  of  this 
bible  prayer  in  their  equity  suits  there- 
in as  expressed  and  illustrated  in  the 
following  cases:  Ala. — Gonzales  v. 
Hukil,  49  Ala.  260.  111.— Brown  V. 
Miner,  128  111.  148,  21  N.  E.  223; 
French  v.  Commercial  Nat.  Bank,  79 
111.  App.  110.  Ind.— Evans  v.  Schafer, 
119  Ind.  49,  21  N.  E.  448.  Md.— Powell 
V.  Young,  45  Md.  494.  Mass. — Wins- 
low  V.  Nayson,  113  Mass.  411.  Mich. 
Flanders  v.  Chamberlain,  24  Mich.  305. 
Miss.— Burnet  v.  Boyd,  60  Miss.  627. 
Mo. — Primm  V.  Rabotean,  56  Mo.  407. 
N.  H.— Busby  v.  Littlefield,  31  N.  H. 
193.  N.  J.— Rigg  V.  Hancock,  36  N.  J. 
Eq.  42.  Tenn.— Dodd  v.  Benthal,  4 
Heisk.  601.  Vt.— Tarbell  v.  Durant,  61 
Vt.  516.  Va. — Anderson  f.  De  Soer, 
6  Gratt.  363.  W.  Va.— Hall  v.  Pierce, 
4  W.  Va.  107.  Wis.— Board  of  Super- 
visors V.  Mineral  Pt.  R.  Co.,  24  Wis.  93. 

In  Massachusetts  the  general  prayer 
is  held  unnecessary  under  St.,  1883, 
ch.  223,  §10.  Allen  v.  French,  180 
Mass.  487,  62  N.  E.  987. 

See  generally  4  Standard  Proc.  13G 
et  scq. 

98.  Process,  or  original  process  hero 
intended,  is  that  writ,  called  by  what- 
ever name,   "summons,"   "subpoena," 


"original"  or  what  not,  by  which  a 
judicial  proceeding  is  instituted,  and 
the  defendant  named  compelled  to  ap- 
pear in  court.  Black's  Law  Diet.,  title 
"Process."  It  is  rarely  called  "orig- 
inal" in  the  older  rules  and  statutes, 
out  of  deference  to  the  ancient  "orig- 
inal" issued  out  of  chancery  as  the 
basis  of  all  personal  actions.  Id.,  title 
"Writ."  In  the  new  federal  rules  it 
is  expressly  designated  "mesne  pro- 
cess." Rule  7.  See  Story's  Eq.  PL, 
§45;  Barton's  Suit  in  Eq.  61,  note  1. 

See  4  Standard  Proc,  144. 

99.  Issued  "as  of  course"  means 
"without  the  court  or  judge  or  chan- 
cellor being  called  upon  to  investigate 
any  allegation  or  suggestion"  con- 
tained in  the  bill.  Merchants'  Bank 
V.  Crysler,  67  Fed.  388,  14  C.  C.  A.  444. 
"Of  course"  means  "in  due  course," 
according  to  general  rule  or  law.  New 
Fed.  Rule  No.  5.  No  opposition  is  al- 
lowed, no  notice  is  necessary.  The 
process  thus  issued  of  course  is  only 
the  "ordinary  process,"  and  issued 
only  on  the  actual  filing  of  the  bill  in 
the  clerk's  office.     New  Fed.  Rule  12. 

1.  "The  process  of  subpoena  shall 
constitute  the  proper  mesne  process  in 
all  suits  in  equity,  in  the  first  instance 
to  require  the  defendant  to  appear  and 
answer  the  bill."     New  Fed.  Rule  7. 

To  distinguish  from  the  common 
subpoena  to  testify,  issued  for  and 
served  on  witnesses,  it  is  usually  called 
the  subpoena  to  answer.  Gibson  Suits 
in  Ch.,  §185;  1  Barb.  Ch.  Pr.  49;  1 
Beach   Mod.   Eq.   Pr.,    §166. 

2.  Herein  the  process  of  subpoena 
differs  from  the  ordinary  modern  pro- 
cess of  summons,  which  is  directed  to 
the  sheriff  or  marshal,  and  commands 
him  to  summon  the  person  named 
therein  to  appear  before  a  certain  tri- 
bunal at  a  certain  time  and  place  to 
answer  the  complaint  or  action  of  the 
plaintiff.  Black's  Law  Diet.,  title 
"Summons";  Gibson  Suits  in  Ch., 
§187;  1  Beach  Mod.  Eq.  Pr.  166. 

3.  Subpoena  literallj--  means  "under 
penalty,"  under  which  the  service  of 
the  process  by  the  officer  brings  the 
party,  and  to  which  the  law  (i  e.,  the 
court   administering   the   law)    subjects 
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■the  \nW  on  or  beforo  a  clay  spocified  tlicrcin,  usually  the  first  clay  of 
the  next  term,^  or  the  next  rule-day  coming  more  than  twenty  days 
after  service.*' 

b.  Service.  —  The  process  is  served  by  an  officer  of  the  court/  who 
delivers  a  copy  thereof  to  each  defendant  personally,^  or  leaves  the  same 
at  his  residence  with  some  adult  person  or  member  of  the  family." 
In  some  states  full  service  requires  leaving  also  a  copy  of  the  bill  with 
defendant.^'* 

(I.)  Corporations — Service  upon  a  corporation  is  usually  required 
to  be  made  on  its  chief  officer/^  or  its  managing  agent  within  the 


him   in   case   of  disobedience.     Black's 
Law  Diet.,  title   "Subpoena." 

4.  After  the  address  of  the  defend- 
ant in  his  own  name  the  process  pro- 
ceeds: "You  are  hereby  commanded 
to  appear,  etc."  It  is  not  a  request 
nor  an  invitation,  but  a  positive  and 
peremptory  mandate  whicli  the  party 
disobeys  at  his  personal  peril.  He  must 
come  and  answer  or  suffer  the  penalty. 

5.  The  United  States  and  each  sep- 
arate state  makes  its  own  rules  as  to 
return  day  of  process.  Under  old  rules 
or  statutes  the  first  day  of  the  next 
term  of  court,  coming  more  than  five 
days  after  issuance  (or  service)  of  pro- 
cess. But  under  modern  practice  in 
most  if  not  all  of  the  courts  of  equity 
or  chancery  the  first  Mondaj'-  of  each 
calendar  month  is  a  rule  day  for  the 
return  of  process  and  the  taking  and 
entering  of  orders  and  rules  as  of 
course.  And  this  was  the  former  prac- 
tice according  to  the  old  federal  rules. 

6.  But  under  New  Fed.  Eule  12  the 
subpoena  is  made  "returnable  into  the 
clerk's  office  twenty  days  from  the 
issuing  thereof,"  regardless  of  the  reg- 
ular rule  days.  And  see  Smith  r.  El- 
liott, 56  Fla.  849,  47  So.  387,  holding 
retum  need  not  be  to  rule  day. 

7.  That  is,  an  officer  of  the  law, 
authorized  by  law  to  serve  process  from 
courts  of  record,  such  as  a  marshal  or 
sheriff  and  their  deputies,  of  whom 
certain  are  usually  named  and  assigned 
to  serve  the  process  in  suits  in  equity. 
In  New  Jersey  and  Vermont  and  some 
other  states  service  may  be  made  by  a 
private  person;  in  some  states  by  a 
special  appointment  by  the  judge  or 
chancellor;  in  others  without.  See 
Stone  V.  Anderson,  25  N.  H.  221,  by 
private  individual.  And  see  the  title 
' '  Service  of  Process  and  Papers. ' ' 

8.  This  is  the  practice  in  severaf 
states;  while  in  others  it  is  sufficient, 
and   is   required,    that   the   officer    read 
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the  process  to  each  defendant.     Gibson 
Suits    in    Ch.,    §40, 

In  some  of  these  states  the  officer 
must  both  read  the  process  to  and 
leave   a  copy  with   each  defendant. 

9.  New  Federal  Eule  13  provides 
that  "the  service  of  all  subpoenas 
shall  be  by  delivering  a  copy  thereof 
at  the  dwelling  house  or  usual  place 
of  abode  of  each  defendant,  with  some 
adult  person,  who  is  a  member  of  or 
resident   in  the   family," 

This  primary  mode  of  service  of  fed- 
eral process  is  the  secondary  or  alter- 
native mode  used  in  some  states,  when 
and  only  when  the  defendant  evades 
or  attempts  to  evade  the  service  of 
process.  Primarily,  the  officer  must 
read  the  subpoena  to  each  and  every 
defendant  named  therein.  Gibson  Suits 
in  Oh.,  §40;  Blythe  v.  Hinckley,  84 
Fed.  228  (service  held  insufficient); 
Hyslop  V.  Hoppock,  5  Ben.  447,  12  Fed. 
Cas.  No.  6,988  (service  held  insuffi- 
cient). 

10.  Leaving  Copy  of  Bill  With  De- 
fendant.— This  rule  prevails  in  Ten- 
nessee so  far  as  to  require  service  of 
a  copy  of  bill  with  at  least  one  de- 
fendant in  each  county  of  defendant's 
residence.  Counterpart  process  goes  to 
every  county  wherein  defendants  re- 
side, other  than  that  one  wherein  the 
bill  is  filed.  Gibson  Suits  in  Oh., 
§§188,  192.  In  Maine  the  same  result 
is  obtained  by  insertion  of  the  bill  in 
a  writ  to  be  served  as  ordinary  writs. 
Stephenson  V.  Davis,  56  Me.  73,  76. 
So  likewise  in  Massachusetts.  See 
Gen.  St.,  ch.  113,  §3.  And  in  each 
state  the  mode  of  service  is  prescribed 
either   by   statute   or   rule   of   court. 

11.  This  officer  is  the  president  in 
all  private  corporations.  But  the  rule 
generally  provides  for  service  upon 
him  or  upon  the  secretary  or  treasurer 
or  cashier  of  a  money  corporation.     1 
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jurisdiction     of     the     court     in     which     the     action     is     pending.^^ 
(II.)    Infants.  —  Process  is  usually  served  upon  infants  in  the  same 
manner  as  upon  adults.^^     But  upon  certain  conditions,  service  may 
be  made  upon  a  parent.^* 

(III.)  Lunatics  and  Others  Non  Compos.  —  Ordinarily  service  upon 
married  women,  or  lunatics  and  other  persons  of  the  class  non  siii  juris 
must  be  made  in  the  usual  manner.^^  But  this  has  been  dispensed  with 
in  certain  extraordinary  cases.^® 

(IV.)  Substitute  Service.  —  In  certain  dependent  cases  in  equity, 
wherein  service  upon  the  defendant  is  not  feasible,  substitute  service 
is  recognized  as  sufficient, ^^  and  decree  made  thereon.  In  such  cases 
the  process  is  served  upon  the  attorney  or  agent  of  the  party.^^    But 


Barb.   Ch.  Pr.   52;   1  Dan.  Ch.  Pr.  445; 
Gibson  Suits  in  Ch.,  §193. 

If  defendant  is  a  municipality,  serv- 
ice is  had  upon  the  mayor;  if  a  county, 
upon  the  chief  magistrate;  if  a  town 
or  township  or  other  quasi  corporation, 
then  usually  upon  the  treasurer  or 
trustee  or  other  chief  iiscal  officer;  if 
a  state,  then  upon  the  governor  and 
attornev-general.  New  Jersey  v.  New 
York,  3"  Pet.  (U.  S.)  461,  7  L.  ed.  741; 
Huger  V.  South  Carolina,  3  Dall.  (U. 
S.)   339,   1  L.  ed.  627. 

12.  Service  is  usually  had  for  a 
railway  corporation  in  a  county  or  dis- 
trict other  than  the  county  of  its  resi- 
dence, upon  the  local  superintendent 
or  a  resident  director  or  a  station 
agent.  Process  for  foreign  corpora- 
tions is  usually  had  upon  the  chief 
resident  officer  or  agent  in  the  juris- 
diction. See  the  title  "Service  of 
Process  and  Papers." 

13.  This  mode  of  service  will  doubt- 
less suffice  for  all  infants  over  fourteen 
years  of  age,  and  generally  also  for  all 
children  between  seven  and  fourteen 
years  of  age.  Some  jurisdictions  also 
require  such  service  on  infants  if  they 
are  born  into  the  world.  Gibson  Suits 
in    Ch.,    §192,    n.    43. 

14.  Service  on  Young  Children — 
Obviously  service  must  ex  necessitate 
be  made  upon  some  other  person  than 
"an  infant  a  day  old."  Reading  or 
delivering  process  or  copies  to  a  de- 
fendant implies  capacity  to  hear  or 
receive;  and  when  the  babe  is  too 
young  or  feeble  to  either  understand 
or  receive  the  service,  must  be  had 
upon  the  parent  or  nurse,  if  service 
is  to  bring  it  even  formally  before  the 
court.  A  subpoena  can  be  served  on 
a  babe  vicariously  and  not  otherwise, 
if  it  is  to  have  any  significance.     Ala. 


Sanders  v.  Godley,  23  Ala.  473;  Hodges 
v.  Wise,  16  Ala.  509.  N.  Y.— Bank  of 
Ontario  r.  Strong,  2  Paige  Ch.  301. 
Ohio.  —  Massie  v.  Donaldson,  8  Ohio 
377. 

15.  1  Dan.  Ch.  Pr.  444,  445;  Robin- 
son V.  Cathcart,  2  Cranch  C.  C.  590, 
20  Fed.  Cas.  No.  11,946  (if  husband  is 
also  co-defendant  service  on  him  alone 
is  sufficient);  Gladden  v.  American 
Mtg.  Co.,  80  Ala.  270  (service  on  hus- 
band only,  sufficient);  Hollinger  v.  The 
Branch  Bank,  8  Ala.  605  (service  oa 
husband,  sutRcient).  See  the  title 
"Service  of  Process  and  Papers." 

16.  In  Leavitt  r.  Cruger,  1  Paige 
Ch.  (N.  Y.)  421,  service  upon  the  hus- 
band above  was  held  sufficient.  But 
in  that  case  and  also  in  Ferguson  v. 
Smith,  2  Johns.  Ch.  (N.  Y.)  139,  serv- 
ice  on  the  wife  was  declared  indispen- 
sable when  relief  was  sought  against 
her   separate   estate. 

17.  Muhlenburg  County  v.  Citizens' 
Nat.  Bank,  65  Fed.  537  (substitute 
service  denied) ;  The  Eliza  Lines,  61 
Fed.  308;  Bowen  r.  Christian,  16  Fed. 
729  (substitute  service  denied) ;  Hyslop 
V.  Hoppock,  5  Ben.  533,  12  Fed.  Cas. 
No.  6,989  (substitute  service  denied); 
Barker  r.  Barker,  63  N.  J.  Eq.  593,  53 
Atl.   4   (service  by  mail). 

Substituted  Service. — Service  on  the 
attorney  of  defendant,  who  could  not 
be  found,  was  held  sufficient  on  a  bill 
to  restrain  an  action  at  law.  1  Dan. 
Ch.   Pr.   447. 

18.  Abraham  v.  North  German  F. 
Ins.  Co.,  37  Fed.  731;  Crellin  v.  Ely, 
13  Fed.  420. 

So  likewise  of  service  of  a  subpoena 
upon  an  agent  managing  the  afTairs  of 
a  gentleman  traveling  abroad.  But 
the  American  courts  are  averse  to  fol- 
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this  practice  is  confined  to  cases  -which  are  dependent  upon  an  original 
suit  at  hiw/°  or  in  continuation  of  a  suit  in  equity.-" 

(V.)  Proceedings  In  Rem.  —  "When  a  proceeding  is  in  rem,"^^  either  in 
■whole  or  in  ]iart,  substitute  service  is  made  by  notice^-  published  or 
delivered,  and  the  court  thereupon  proceeds  to  decree  in  rem;-"  but  no 
decree  in  jyersonom  is  valid  without  actual  service  of  process  in  such 
cases  upon  the  person.-' 


lowing  these  English  precedents,  espe- 
cially the  latter  one.  And  even  in 
England  service  on  complainant's  so- 
licitor was  denied  on  a  cross-bill.  Ibid. 
But  in  Gregory  v.  Pike,  29  Fed.  588, 
substitute  service  on  a  cross-bill  was 
held  sufficient  on  a  solicitor  of  record, 
when  the  client  was  out  of  the  juris- 
diction of  the   court. 

The  practice  of  the  federal  courts 
is  in  strict  conformity  with  that  of 
the  English  chancery  court.  Ward  v. 
Seabry,  4  Wash.  C.  C.  426,  29  Fed. 
Cas.  No.  17,161;  1  Newl.  Ch.  Pr.  65; 
2  Madd.  Ch.  Pr.  327;  4  Brown  Ch.  478. 

19.  The  English  precedents  allow 
substitute  service  by  special  order  of 
the  court  in  a  variety  of  cases,  some 
of  them  authorized  by  acts  of  parlia- 
ment, some  even  permitting  service  by 
notice  on  defendants  abroad.  1  Dan. 
Ch.   Pr.   448,   456. 

But  in  the  American  courts  such 
procedure  is  considered  in  derogation 
of  constitutional  right,  unless  defensive 
in  their  nature,  as  e.  g.,  when  defend- 
ing an  action  at  law  by  a  bill  in  equity, 
as  may  be  necessary  when  the  equit- 
able defense  is  not  available  in  the 
court  of  law.  Webb  v.  Barnwall,  116 
U.  S.  193,  6  Sup.  Ct.  350,  29  L.  ed. 
595;  Dunn  V.  Clarke,  8  Pet.  (U.  S.)  1, 
8  L.  ed.  845;  Abraham  V.  North  Ger- 
man Fire  Ins.  Co.,  37  Fed.  731;  Bart- 
lett  V.  Sultan  of  Turkey,  19  Fed.  346; 
Crellin  v.  Ely,  13  Fed.  420;  Segee  V. 
Thomas,  3  Blatchf.  11,  21  Fed.  Cas.  No. 
12,633;  Lowenstein  v.  Glidewell,  5  Dill. 
325,  15  Fed.  Cas.  No.  8,575;  Kamm  V. 
Stark,  1  Sawy.  547,  14  Fed.  Cas.  No. 
7,604;  Hitner  v.  Suckley,  2  Wash.  C. 
C.   465,   12   Fed.    Cas.   No.    6,543. 

20.  When  also  the  plaintiff  finds  it 
essential  to  file  an  amended  or  a  sup- 
plemental bill,  that  he  may  obtain  a 
full  measure  of  relief,  and  defendant 
is  already  before  the  court  on  the  orig- 
inal bill,  substitute  service  is  permitted 
in  some  states,  when  the  defendant  can- 
not again  be  found.  Mohr  v.  Manierre, 
101  U.  S.  417,  25  L.  ed.  1052;  Grignon 
V.   Astor,    2   How.    (U.    S.)    319,   11    L. 
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ed.  283;  Ward  v.  Seabring,  4  Wash. 
C.  C.  472,  29  Fed.  Cas.  No.  17,160; 
American  Graphophone  Co.  v.  Smith, 
26  App.  Cas.   (D.  C.)    563. 

21.  Under  this  head  have  been  in- 
cluded suits  for  partition  and  for  sale 
for  partition;  bills  in  ejectment  and 
bills  to  remove  cloud  from  title;  bills 
for  foreclosure  and  bills  for  cancella- 
tion or  rescission  and  bills  for  attach- 
ment and  sale.  IT.  S. — Arndt  v.  Griggs, 
134  U.  S.  316,  10  Sup.  Ct.  557,  33  L. 
ed.  918;  Nash  v.  Williams,  20  Wall. 
226,  22  L.  ed.  254;  McNitt  v.  Turner, 
16  Wall.  352,  21  L.  ed.  341;  Peck  v. 
Jenness,  7  How.  612,  12  L.  ed.  841; 
Elliot  V.  Piersol,  1  Pet.  328,  7  L.  ed. 
164;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565;  Porter  Land  &  W.  Co. 
V.  Baskin,  43  Fed.  323.  Ga.— Moses  v. 
Watson,  65  Ga.  196.  N.  J. — Amparo 
Min.  Co.  V.  Fidelity  Trust  Co.,  75  N. 
J.  Eq.  555,  73  Atl.  249. 

22.  Usually  such  notices  are  pub- 
lished pursuant  to  statute  in  news- 
papers, and  'pro  confesso  entered  against 
defendants  who  fail  to  appear.  Earely 
they  are  mailed  or  personally  delivered 
pursuant  to  judicial  or  clerical  order. 
Earle  v.  McVeigh,  91  U.  S.  503,  23  L. 
ed.  398;  Galpin  v.  Page,  18  Wall.  (U. 
S.)  350,  369,  21  L.  ed.  959;  Hollings- 
worth  V.  Barbour,  4  Pet.  (U.  S.)  466, 
7  L.  ed.  922. 

23.  Under  pro  confesso  thus  obtained 
the  court  proceeds  to  hear  and  deter- 
mine the  cause,  either  with  or  without 
proof,  as  statute  or  rule  may  require, 
and  to  adjudicate  and  declare  the  title 
of  all  parties  to  the  land  or  other  res 
within  its  local  jurisdiction.  And  this 
decree,  if  obtained  in  strict  right,  the 
court  will  maintain  and  enforce. 
Hamilton  v.  Brown,  161  U.  S.  256,  16 
Sup.  Ct.  585,  40  L.  ed.  691;  Arndt  v. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557, 
33  L.  ed.  918;  Hart  v.  Sanson,  110 
U.  S.  151,  3  Sup.  Ct.  586,  28  L.  ed. 
101;  Galpin  V.  Page,  18  Wall.  (U.  S.) 
350,  21  L.  ed.  959. 

24.  But  such  decree  obtained  with- 
out actual  service  of  process  can  affect 
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(VI.)  Publication.  —  Substitute  or  constructive  service  by  publication 
is  made  only  under  judicial  order,'^  granted  upon  affidavit  setting 
forth  the  state  of  facts  warranting  such  publication."''  So  likewise 
the  fact  of  publication  according  to  law  must  be  proven"  by  affidavit 
to  warrant  pro  confesso  or  decree. 

c.  Return  of  Process.  —  Service  of  process  is  usually  proven  by  the 
return  of  the  officer,  endorsed  thereon,  showing  when,  and  how  and 
upon  whom  the  service  was  made.-*  This  return  must  show  plainly 
substantial  compliance  with  the  rules  and  requirements  of  chancery 
practice,-^  in  order  to  give  it  validity. 

If  defective  the  return  may  on  application  of  the  plaintiff  or  the 
officer  be  amended,^"  by  leave  of  court,  so  as  to  set  forth  the  necessary 
f  acts.^^ 

F.*  Rule  Docket.  —  The  filing  of  the  bill,  any  special  order  for 
process,  the  issuance  of  the  same,  and  return  thereof  must  be  duly 
noted  by  the  clerk  upon  the  rule  docket,^-  whereon  is  thus  made  and 


only  property  within  the  local  juris- 
diction of  the  court.  Persons  and  prop- 
erty extra  territoriam  are  beyond  the 
powers  of  the  court.  U.  S. — Dull  V. 
Blackman,  169  U.  S.  243,  18  Sup.  Ct. 
333,  42  L.  ed.  733;  Wehrman  V.  Conk- 
lin,  155  U.  S.  314,  15  Sup.  Ct.  129,  39 
L.  ed.  167;  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565;  Boswell's  Lessee 
V.  Otis,  9  How.  336,  13  L.  ed.  164.  111. 
Smith  V.  Trimble,  27  111.  152.  Md. 
McGaw  V.  Gortner,  96  Md.  489,  54  Atl. 
133. 

25.  Leigh  v.  Green,  193  U.  S.  79, 
24  Sup.  Ct.  390,  48  L.  ed.  623;  Earle 
V.  McVeigh,  91  U.  S.  503,  23  L.  ed. 
398;  Nations  v.  Johnston,  24  How.  (U. 
S.)  195,  16  L.  ed.  628;  Batt  v.  Procter, 
45  Fed.  515;  Ingersoll  v.  Ingersoll,  42 
Miss.  155. 

26.  Ballard  v.  Hunter,  204  U.  S. 
241,  27  Sup.  Ct.  261,  51  L.  ed.  461;  Har- 
ris V.  Hardeman,  14  How.  (U.  S.)  334, 14 
L.  ed.  444;  Bronson  v.  Keokuk,  2  Dill. 
498,  4  Fed.  Cas.  No.  1,928;  Batt  v. 
Procter,  45  Fed.  515;  Ellis  v.  Eeynolds, 
35  Fed.  394;  Brodie  v.  Skelton,  11  Ark. 
120. 

27.  U.  S. — Howard  v.  De  Cordora, 
177  U.  S.  609,  20  Snp.  Ct.  217,  44  L. 
ed.  908;  Noble  v.  Union  E.  L.  R.  Co., 
147  U.  S.  165,  13  Sup.  Ct.  271,  37  L. 
ed.  123;  Guaranty  Trust  Co.  v.  Green 
Grove,  etc.  R.  Co.,  139  U.  S.  137,  11 
Sup.  Ot.  512,  35  L.  ed.  116;  Galpin  v. 
Page,  18  Wall.  350,  21  L.  cd.  959.  Ala. 
Beavers  v.  Davis,  19  Ala.  82;  Moore 
V.  Wright,  4  Stew.  &  P.  84.  Ark.— Pil- 
low V.  Sentelle  &  Co.,  39  Ark,  61.  Cal. 
Sharp   V.    Dangney,   33    Cal.    505.     Ky. 


Young  V.  Pate,  3  Dana  306;  Green's 
Heirs  v.  Breckinridge's  Heirs,  4  T.  B. 
Mon.  541;  Lewis  v.  Hancock,  Sneed 
151.  N.  Y.— Payne  v.  Young,  8  N.  Y. 
158. 

28.  Young  V.  Bank  of  Alexander, 
5  Cranch  (U.  S.)  45,  3  L.  ed.  32; 
Ewing  V.  McNair,  2  Dall.  (U.  S.)  269, 
1  L.  ed.  377;  McCarty  V.  Nixon,  1  Dall. 
(U.  S.)  77,  1  L.  ed.  44;  Harmon  V. 
Campbell,  30  III.  25;  Townsend  v.  Grigg, 
3  111.  365.    See  the  title  "Returns." 

29.  In  re  Hohorst,  150  U.  S.  653, 
14  Sup.  Ct.  221,  37  L.  ed.  1211;  Knowles 
v.  Gaslight,  etc.  Co.,  19  Wall.  (U.  S.) 
58,  22  L.  ed.  70;  Galpin  V.  Whitman, 
18  Wall.  (U.  S.)  457,  21  L.  ed.  897; 
Galpin  v.  Page,  18  Wall.  (U.  S.)  350, 
21  L.  ed.  959;  Washington,  etc.  R.  Co. 
r.  Brown,  17  Wall.  (U.  S.)  445,  21  L. 
ed.  675;  Graeie  v.  Palmer,  8  Wheat, 
(U.  S.)   699,  5  L.  ed.  719. 

30.  U.  S. — Semmes  v.  United  States, 
91  U.  S.  21,  23  L.  ed.  193;  Phoenix  Ins. 
Co.  v.  Wiilf,  1  Fed.  775.  Ind.— De 
Armond  V.  Adams,  25  Ind.  455.  Mass. 
.Johnson  V.  Day,  17  Pick.  106;  Adams 
V.  Robinson,  1  Pick.  461.  N.  Y.— Bogert 
V.    Bogert,   45   Barb.    121. 

31.  But  this  may  not  be  done  in  the 
federal  court  after  removal  of  the 
cause  from  the  state  court.  Tallman  v. 
Baltimore  R.   Co.,   45  Fed.   156. 

32.  Chancellor  Gibson,  who  was  or- 
der personified,  prescribed  that  "The 
Rule  Docket  must  be  a  well-bound 
book,  kept  exclusively  for  the  entry  of 
III!  rules,  notices,  orders  and  other  pro- 
ceedings in  a  cause  made  with  or  by 
the    clerk    and   master.      This    book    is 
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preserved  a  chronological  account  of  the  progress  of  the  cause.^' 
G.  Pro  Confesso.  —  1.  Motion  for  Order.  —  The  lawful  process  of 
the  court  must  be  obeyed.  Defendants  must  appear  in  court  on  the 
return  day  of  the  process,  or  within  the  days  of  grace  allowed  by 
chancery  rule,  usually  three  days  thereafter,^"*  and  answer  the  bill,^'^ 
or  they  become  liable  to  the  lawful  penalty,  and  may  be  proceeded 
against  as  for  contempt.^"  But  this  extreme  penalty  is  rarely  pro- 
nounced, except  in  cases  where  discovery  is  sought.^^  In  lieu  thereof 
complainant  usually  asks  that  an  order  pro  confesso  be  entered,^^  but 


to  the  master  what  the  minute  book 
is  to  the  chancellor;  and  should  con- 
tain a  perfect  and  detailed  record  and 
minute  of  every  step  in  the  master's 
office  from  the  filing  of  the  bill  to  the 
final  decree."  Gibson's  Suits  in  Ch., 
§1169,  115. 

33.  After  speeifjnng  the  nineteen 
classes  of  items  appropriate  for  entry 
on  a  rule-docket  as  giving  a  complete 
history  of  each  cause  he  adds  a  note 
emphasizing  the  importance  of  having 
the  names  of  all  the  parties,  plaintiff 
and  defendant  appear  in  full  on  the 
first  entry,  and  also  the  names  of  the 
solicitors  of  the  parties,  as  the  record 
evidence  of  their  authority  to  appear 
the  chancellor  concludes: 

"A  rule-docket  well  kept  is  in- 
dispensable to  the  rights  of  litigants 
and  the  certain  dispatch  of  business; 
and  so  the  master  should  make  it  an 
imperative  and  invariable  rule  to  make 
all  his  rule-docket  entries  at  the  very 
time  the  act  is  done,  thereby  making 
the  entry  on  the  docket  a  part  of  the 
transaction  itself.  All  neglects  and 
postponings  are  reprehensible;  and  wil- 
ful omissions  or  failures  should  be 
punished  by  removal  from  office."  Gib- 
son Suits  in  Ch.,   §1169,  n.  90. 

The  rules-docket  is  substituted  in  the 
federal  courts  by  two  books,  the  equity 
docket  and  the  order  book.  New 
Eule  3. 

34.  Days  of  grace  are  gradually  be- 
ing elided  both  in  the  legal  and  com- 
mercial world.  The  three  days  of  grace 
formerly  allowed  on  commercial  paper 
suffered  elision  by  the  uniform  act  for 
negotiable  instruments,  now  in  force 
in  forty-four  states;  and  the  days  of 
grace  commonly  allowed  at  the  be- 
ginning of  the  term  in  state  courts 
have  been  abolished  in  the  federal 
courts  by  New  Eule  16,  requiring  de- 
fendants "to  file  his  answer  or  other 
defense  to  the  bill  in  the  clerk's  office 


within    the    time    named    in    the    sub- 
poena." 

35.  In  the  same  spirit  of  speeding 
the  cause  New  Equity  Eule  No.  29 
abolishes  demurrers  and  pleas,  and  re- 
quires such  defenses  to  be  incorporated 
in  the  answer  or  made  by  motion, 
when  proper. 

36.  Failure  to  answer  under  oath 
and  make  the  discovery  or  admission 
sought  by  the  bill  was  formerly  in 
all  equity  procedure  in  the  various 
courts  a  contempt  of  court  of  serious 
character;  and  it  still  remains  so  in 
most  state  courts,  preserving  equity 
rules  and  forms.  But  the  answer  of 
the  defendant  under  new  federal  equity 
rules,  like  the  defence  in  modern  Eng- 
lish equity  practice,  is  an  unsworn 
pleading  and  no  longer  a  deposition, 
and  for  mere  failure  to  answer  con- 
tempt  is  not   visited. 

37.  Gibson  Suits  in  Ch.,  §201.  See 
also  1  Barb.  Ch.  Pr.  52-54;  1  Dan.  Ch. 
Pr,  488,  et  seq. 

38.  Euppe  V.  Glos,  251  111.  80,  95 
N.  E.  1033  (upon  failure  to  answer 
amended  bill);  Elston  V.  Drake,  5 
Blackf.    (Ind.)    540. 

New  Federal  Equity  Eules  12  and  16 
provide  for  this  step  in  default  of  an- 
swer, and  also  for  further  proceeding 
ex  parte,  in  the  cause.  In  the  state 
courts,  likewise  pro  confesso  usually 
follows  failure  to  answer.  Gibson's 
Suits  in  Ch.,  §205;  1  Dan.  Ch.  Pr.  518- 
520,  and  notes. 

In  the  English  equity  practice  de- 
fendant's failure  to  plead  in  due  course 
entitles  plaintiff  to  judgment  by  de- 
fault.    Snell's  Eq.  Book  II,  §77. 

Application  held  properly  denied  un- 
der the  circumstances,  in  Dougherty  V. 
Jones,  11   Ga.  431. 

The  practice  of  compelling  an  ap- 
pearance, which  prevails  in  England, 
has  never  been  adopted  in  this  coun- 
try. Humphreys  v.  Darlington,  3  G. 
Gr.  (Iowa)  588. 
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this  is  not  allowed  against  infants  or  other  parties  non  sui  juris.^^ 

2.  Nature  and  Effect.  —  The  order  pro  confesso  in  equity  answers 
to  the  judgment  by  default  at  law.*"  The  substance  and  effect  of  the 
order  is  that  because  of  a  defendant's  failure  to  answer  as  required 
by  law  and  the  process  of  the  court  in  the  case,  the  bill  be  taken  as 
confessed  by  him,*^  and  as  to  him  be  set  down  for  hearing  ex  parte.^'^ 

This  is  a  judicial  admission  by  the  defendant  of  all  the  facts  alleged 
in  the  bill,  which  according  to  the  rules  of  chancery  pleading  he  is  re- 
quired to  answer,*^  but  the  facts  only  and  not  the  charges  or  inferences 
expressed  and  set  forth  in  the  bill.** 

3.  How  Obtained.  —  An  order  pro  confesso  is  obtained  from  the 
court  by  plaintiff  on  motion  and  showing  to  the  court  (1)  that  defend- 
ant has  been  duly  served  with  process;*^  (2)  that  the  time  has  elapsed 


39.  Gibson  Suits  in  Ch.,  §§106,  206; 

I  Dan.  Ch.  Pr.  538,  note  4;  New  Fed. 
Eq.  Eule  29,  and  the  following  cases: 
Ky. — Atterberry  v.  Knox,  8  Dana  282. 
IVIiss. — Hargrove  v.  Martin,  Pleasants 
&  Co.,  6  Smed.  &  M.  61.  N.  Y.— Wol- 
cott  V.  Weaver,  3  How.  Pr.  159. 

40.  1  Barb.  Ch.  Pr.  96;  Gibson's 
Suits  in  Ch.,  §205.  See  the  title  "De- 
fault.'' 

41.  1  Dan.  Ch.  Pr.  517-518;  Gib- 
son Suits  in  Ch.,  §206;  Elston  v.  Drake, 

5  Blaekf.  (Ind.)  540;  Messenger  v. 
Peter,  129  Mich.  93,  88  N.  W.  209 
(cross-bill). 

42.  New  Federal  Equity  Rule  16;  1 
Dan.  Ch.  Pr.  527;  Gibson  Suits  in  Ch., 
§205,  and  the  following  cases:  U.  S. 
Provident  Life  &  Trust  Co.  v.  Camden 

6  T.  R.  Co.,  177  Fed.  854,  101  C.  C. 
A.  68.  Fla.— Lybass  v.  Ft.  Myers,  56 
Fla.  817,  47  So.  346;  Prout  v.  Dade 
County  Security  Co.,  55  Fla.  816,  47 
So.  12;  Price  v.  Boden,  39  Fla.  218, 
22  So.  657.  m.— -Armstrong  v.  Doug- 
las Park  Bldg.  Assn.,  60  111.  App.  318. 
Pa.— Smith  v.  Carter,  219  Pa.  315,  68 
Atl.  736. 

43.  Ala. — McDonald  v.  Mobile  Life 
Ins.  Co.,  56  Ala.  468;  Thornton's  Admr. 
V.  Neal,  49  Ala.  590  (not  an  admission 
by  an  administrator) ;  Butler  v.  Butler, 

II  Ala.  668.  111.— McKee  v.  Ludwig, 
30  111.  28.  Ky.— Atterberry  v.  Knox, 
8  Dana  282.  Miss.— Austin  v.  Barber, 
88  Miss.  553,  41  So.  265.  Tenn.— Ba- 
shaw V.  Temple,  115  Tenn.  596,  91 
S.  W.  202.  Va.— Fischer  v.  Lee,  98  Va. 
159,  35  S.  E.  441;  Pullen  v.  Mullen,  12 
Leigh  434. 

A  pro  confesso  operates  as  an  ad- 
mission  by  all  defendants   of  full  age 


and  stii  juris  of  the  facts  alleged,  and 
therefore  no  further  or  other  proof 
thereof  is  necessary.  Gibson  Suits  in 
Ch.,  §206,  n.  9.  But  it  does  not  sup- 
ply defective  averments — it  admits 
only  facts  which  are  well  pleaded,  no 
more.  1  Dan.  Ch.  Pr.  531-532.  See 
also  Cowan  v.  Wells,  5  Lea  (Tenn.) 
682. 

Statute  of  Limitations  Is  Waived. 
A  pro  confesso  much  more  nearly  re- 
sembles an  answer  admitting  the 
charges  of  the  bill,  than  a  demurrer. 
When  a  demurrer  is  interposed,  the 
party  professedly  stands  upon  all  his 
legal  rights,  and  cannot  be  deemed  to 
have  waived  any.  But  when  he  an- 
swers to  the  merits,  and  does  not  rely 
on  the  statute  of  limitations,  he  is  held 
to  have  waived  it.  This  is  the  effect, 
which  in  our  opinion,  must  be  ascribed 
to  the  pro  confesso.  Patterson  v.  In- 
graham   &  Reed,  23   Miss.  87. 

44.  D.  C— Knott  v.  Giles,  27  App. 
Cas.  581;  Perkins  v.  Tyrer,  24  App. 
Cas.  447.  Fla. — Lybass  v.  Ft.  Meyers, 
56  Fla.  817,  47  So.  346.  lU.— Parke 
V.  Brown,  12  111.  App.  291.  Ky.— Craig 
V.  Horine,  1  Bibb  113.  Tenn. — Barnes 
V.  Brown,  1  Tenn.  Ch.  App.  726. 

Indefinite  allegations  may  on  pro  con- 
fesso be  rendered  certain  and  sufficient 
by  proof.  Sewell  v.  Tuthill,  4  Gates 
(Tenn.)  271.  But  insufficient  allega- 
tions and  defective  averments  cannot 
be  amended  or  supplied  either  by  pro 
confesso  or  proof  only.  Gibson  Suits 
in  Ch.,  §206,  n.  9. 

45.  In  default  of  answer  the  plaintiff 
may,  at  his  election  "take  an  order 
as,  of  course,  that  the  bill  be  taken 
pro  confesso."  New  Federal  Rule,  No. 
16.     This   requires   no    showing   or  for- 
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within  which  luuler  the  law,  or  the  special  license  of  the  court,  the 
defendant  was  required  to  answer;''"  (3)  that  the  defendant  is  sui  juris 
and  has  failed  to  file  answer  as  required/^ 

4.  How  Shown.  —  The  default  may  be  made  to  appear  from  the 
court  records,  or  files  ;*^  or  by  affidavit"  of  the  facts  showing  it.  When 
duly  shown  to  the  court  the  order  pro  coytfcsso  is  granted  and  entered,'*" 
and  the  case  thus  made  ready  for  further  proceeding.^^ 

H.  Decree  Pro  Confesso.  —  1.  When  Pronounced.  —  Upon  an 
order  pro  confesso  duly  taken  no  further  proof  of  the  bill  is  required,^^ 
and  a  decree  may  be  entered  thereon  without  delay,  against  a  sole 
defendant,^^  provided  the  allegations  of  the  bill  are  sufficiently  full 
and  certain.^* 


mal  motion  to  the  court.  The  plaintitf 
by  his  solicitor  takes  and  enters  it  of 
course,  subject  to  judicial  nullification 
if  not  warranted  by  the  premises.  So 
also  in  Tennessee  the  master  on  plaint- 
iff's motion  may  enter  a  pro  confesso 
at  rules.  Gibson  Suits  in  Ch.,  §1169, 
ss.  12.  But  in  term  time  the  entry  is 
made  on  the  court  minutes  and  so  re- 
quires an  order  of  court.  Ibid.  §205, 
ss.  5.  See  also  Dan.  Ch.  Pr.  517;  Mc- 
Cahills  f..  Equitable  Life  Assn.  Soc,  26 
N.  J.  Eq.  531. 

Unless  defendant  is  •  served  with 
process  the  chancery  court  never  ob- 
tains jurisdiction  of  his  person  and  all 
subsequent  proceedings  are  void  and 
the  decree  pro  confesso  will  be  va- 
cated. Sheffield  v.  Friedberg,  84  Miss. 
188,  36  So.  242. 

46.  In  Georgia  an  affidavit  is  re- 
quired to  warrant  proceeding  in  equity 
in  default.  Miller  v.  Wilkins,  79  Ga. 
675,   4    S.    E.   261. 

In  Illinois  it  is  error  to  enter  de- 
fault with  an  answer  on  file.  Griswold 
V.  Brock,  29  111.  App.  423;  Avery  V. 
Warren,  12  Heisk.   (Tenn.)   559. 

47.  Fla. — The  mere  want  of  appear- 
ance by  defendant  does  not  warrant 
default.  A  clear  failure  to  file  any 
pleading  must  be  shown.  Johnson  v. 
Johnson,  23  Fla.  413,  2  So.  834.  III. 
See  Griswold  v.  Brock,  supra.  Miss. 
Jones  V.  Hervey,  66  Miss.  99,  5  So. 
517. 

48.  Gibson's  Suits  in  Ch.,  §205. 

49.  Such  as  the  affidavit  of  the 
printer  to  the  fact  of  publication,  etc. 
Gibson's  Suits  in  Ch.,   §205. 

50.  This  is  one  of  the  applications 
which  is  grantable  of  course  by  the 
clerk  under  New  Fed.  Eq.  Rule,  No.  5. 
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51.  Welsh  i:  Solenberger,  85  Va. 
441,  8  S.  E.  91. 

52.  Ala. — Carradine  v.  O'Connor,  21 
Ala.  573;  Cowart  v.  Harrod  &  Flour- 
noy,  12  Ala.  265;  Butler  v.  Butler,  11 
Ala.  668;  Arnold  V.  Sheppard,  6  Ala. 
299.  lU.— Hoffman  v.  Schoyer,  143  111. 
598,  28  N.  E.  823;  Mason  v.  Patterson, 
74  111.  191;  Van  Valkenburg  v.  Trus- 
tees, 66  111.  103;  Moore  v.  Titman,  33 
111.  357;  McKee  v.  Ludwig,  30  111.  28; 
Clark  V.  Eivans.  138  111.  App.  56.  la. 
Humphreys  v.  Darlington,  3  G.  Gr.  588, 
Ky.— Baltzell  v.  Hall's  Heirs,  1  Litt 
97.  Mich.— Covell  v.  Cole,  16  Mich. 
223.  N.  Y. — Wolcott  V.  Weaver,  3 
How.  Pr.  159.  N.  C. — Attorney-Gen- 
eral 1-.  Carver,  34  N.  C.  231.  Tenn. 
Phillips  &  Jardon  v.  Hollister,  2  Coldw. 
269.  Va. — Welsh  v.  Solenberger,  85 
Va.  441,  8   S.  E.  91. 

See  the  title  "Decrees." 

A  pro  confesso  against  a  non-resident 
defendant  who  has  not  been  served  with 
process  does  not  dispense  with  proof, 
since  "the  bill  shall  not  be  considered 
as  evidence  of  any  fact  stated  there- 
in," but  the  court  must  "direct  a 
reference  to  a  master  to  take  proof  of 
the  facts  and  circumstances  stated  in 
the  bill."  Wolcott  f.  Weaver,  3  How. 
Pr.  (N.  Y.)  159.  And  see  Scovel  v. 
Absten,  1   Tenn.  Ch.  73. 

It  is  left  to  the  discretion  of  the 
court  whether  any  proof  shall  be  re- 
quired in  support  of  a  bill  taken  for 
confessed.  Cronan  v.  Frizell,  42  III 
319;  Johnson  v.  Donnell,  15  111.  97; 
Armstrong  v.  Douglas  Park  Bldg.  Assn., 
60   111.   App.   318. 

53.  Minor  V.  Stewart,  2  How. 
(Miss.)    912. 

54.  Ala. — Thornton's  Admr.  V.  Neal, 
49  Ala.  590.     D.  C. — Davis  v.  Speiden, 
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But  the  final  decree  upon  order  pro  confesso  is  within  the  discretion 
of  the  court.^^  The  pro  confesso  is  only  of  the  facts  well  pleaded,^" 
and  does  not  confess  that  plaintiff's  cause  is  well  pleaded  or  that  he  is 
entitled  to  relief,^^  Unless  these  things  appear  on  the  face  of  the  bill 
final  decree  will  not  be  pronounced  upon  bare  pro  confesso,^^  but  the 
cause  will  be  dismissed^^  or  referred  to  the  master®"  or  otherwise 
delayed.*^^ 

2.  What  Defeats  or  Delays  It.  —  If  it  appear  upon  the  face  of  the 
bill  that  there  is  no  equity  in  it  it  is  dismissed.''^  If  equity  appear, 
but  the  cause  is  not  pleaded  with  sufficient  certainty  or  fullness,  the 
cause  may  be  referred  to  the  master  for  proof.**^  Upon  this  reference, 
although  the  plaintiff  may  not  by  proof  supply  a  fatal  defect  of  al- 
legation,''* he  may  make  general  allegations  specific  and  certain  and 
sufficient.®^ 

Where  several  defendants  are  jointly  charged  with  a  common  wrong, 
as  conspiracy  and  fraud,  and  order  pro  confesso  is  taken  against  a  part 


3  MacArthur  283.  Fla. — Hale  v.  Yeager, 
57  Fla.  442,  49  So.  544.  Ind.— Fellows 
V.  Shelmire,  5  Blackf.  48;  Piatt  v.  Jud- 
son,  3  Blackf.  235;  Pegg  v.  Davis,  2 
Blackf.  281.  Ky. — Marshall  v.  Tenant, 
2  J.  J.  Marsh.  155;  Neale  v.  Keele 's 
Exr.,  2  T.  B.  IVlJon  31.  Tenn. — Sewell 
V.  Tuthill  &  Pattison,  112  Tenn.  271, 
79  S.  W.  376;  Dunscomb  v.  Wallace, 
105  Tenn.  385,  59  S.  W.  1013.  Va. 
Fisoher  v.  Lee,  98  Va.  159,  35  S.  E. 
441. 

55.  U.  S.— Andrews  v.  Cole,  20  Fed. 
410.  Ark. — Bernie  V.  Vandever,  16 
Ark.  616.  m.— Lynch  t\  Naylor,  63 
111.  App.  107.  Mich. — Messenger  v. 
Peter,  129  Mich.  93,  88  N.  W.  209. 

"Though  a  decree  pro  confesso  may 
be  entered  against  a  defendant,  no  final 
decree  can  be  given  thereon  unless  the 
bill  confessed  states  a  case  for  relief." 
George  v.  Solomon,  71  Miss.  168,  14 
So.    531. 

56.  Ala. — McDonald  V.  Mobile  Life 
Ins.  Co.,  56  Ala.  468.  Fla.— City  of 
Ocala  V.  Anderson,  58  Fla.  415,  50  So. 
572.  ni.— Cronan  v.  Frizell,  42  111. 
319;  Curlett  v.  Curlett,  106  111.  App.  81; 
Henry  v.  Seager,  80  111.  App.  172.  Ky. 
Craig  V.  Horine,  1  Bibb  113.  Mass. 
Mayberry  v.  Sprague,  207  Mass.  508, 
93  N.  E.  925.  N.  J.— Mutual  Life  Ins. 
Co.  V.  Sturges,  32  N.  J.  Eq.  678.  Tenn. 
Barnes  v.  Brown,  1  Tenn.  Ch.  App. 
726. 

57.  Ala. — .lohnson  v.  Hattaway,  155 
Ala.  516,  46  So.  760.  HI.— Gault  V. 
Hoagland,  25  111.  241.  Miss.— West 
Feliciana  E.  Co.  v.  Stockett,  27  Miss. 
739. 


58.  U.  S. — Wong  Hin  V.  Callahan, 
119  Fed.  381.  Mich. — Messenger  v. 
Peter,  129  Mich.  93,  88  N.  W.  209. 
Tenn. — Ross  v.  Eamsey,  3  Head  15. 

59.  Fla. — City  of  Orlando  v.  Equit- 
able B.  &  L.  Assn.,  45  Fla.  507,  33  So. 
986.  Ky. — Breckinridge  V.  Waters,  4 
Dana  620;  Steel's  Heirs  v.  McDowell, 
2  Bibb  123.  Mich. — McMahon  v. 
Rooney,  93  Mich.  390,  53  N.  W.  539. 
Miss.—George  V.  Solomon,  71  Miss. 
168,  14  So.  531.  N.  J.— Consolidated 
Elec.  Storage  Co.  v.  Atlantic  Trust  Co., 
50  N.  J.  Eq.  93,  24  Atl.  229. 

60.  Armstrong  f.  Douglas  Park  Bldg. 
Assn.,  60  111.  App.  318. 

61.  Spears  v.  Cheatham,  44  Miss. 
64. 

62.  McMahon  v.  Rooney,  93  Mich. 
390,  53  N.  W.  539;  West  "Feliciana  R. 
Co.  V.  Stockett,  27  Miss.  739. 

63.  Freeman  v.  Ledbetter,  43  Miss. 
165;  A^an  Deventer  v.  Stigcr,  25  N.  J. 
Eq.   224. 

64.  "It  is  a  familiar  rule,  that  if 
an  improper  and  insufficient  case  be 
made  in  the  bill,  the  plaintiff  cannot 
have  relief,  although  he  makes  out  a 
good  case  in  the  evidence.  The  office 
of  testimony  is  to  prove  facts  contro- 
verted in  pleadings.  It  is  of  no  avail 
to  prove  what  has  not  been  charged. 
Indeed,  the  testimony  would  be  irrele- 
vant and  impertinent."  Spears  V, 
Cheatham,  44  Miss.  64. 

65.  Attorney-General  v.  Carver,  34 
N.  C.  231;  Sewell  r.  Tuthill  &  Pattison, 
112  Tenn.  271,  79  S.  W.  376. 
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of  thorn,""  but  one  or  more  answer  aiKl  disprove  the  plaintiff's  cause, 
directly  or  incidentally  as  to  all/'^  the  pro  confesso  docs  not  avail,  but 
the  bill  is  dismissed  as  to  all  defendants  alike."^ 

I.  Eights  of  Defendant  Under  Pro  Confess©.  —  l.-  Choice.  —  A 
pro  confesso  does  not  put  the  defendant  hors  clu  comhat.^^  He  has  the 
ritiht  to  be  heard  (1)  upon  the  proposition  that  there  is  no  equity  in 
the  bill;'''  (2)  upon  questions  arising  on  the  reference  to  the  master ;^^ 
(3)  upon  a  motion  to  set  aside  the  order  or  vacate  the  decree  pro 
confcssoj'^ 

1.  Grounds  of  Motion.  —  Such  a  motion  will  be  sustained  in  two 
cases  (1)  Where  the  order  pro  confesso  has  been  improvidently  granted 
because  (a)  defendant  was  not  in  default,"  (b)  he  was  not  sui  juris,''* 
or  (c)  the  bill  was  fatally  defective  ;^^  and  (2)  where  defendant  has  a 
meritorious  defense  which  he  w^as  prevented  from  making  by  surprise, 
accident  or  inevitable  misfortune  without    fault    upon    his    part.'^*' 


66.  See  eases  note  68,  next  follow- 
ing. 

67.  Butler  v.  Kinzie  &  Franklin,  90 
Tenn.  31,  15  S.  W.  1068;  Terry  v.  Fon- 
taine's Admr.,  Sa  Va.  451,  2  S.  E. 
743. 

This  doctrine  does  not  apply  to  the 
case  of  an  answer  by  a  defendant  who 
has  distinct  rights  and  no  joint  or  com- 
mon interest  with  the  party  who  fails 
to  answer.  Phillips  &  Jardon  v.  Hol- 
lister,   2    Coldw.    (Tenn.)    269. 

68.  Del. — Farmers'  Bank  p.  Gilpin, 
1  Har.  561.  Ky. — Boss'  Exr.  v.  Daviess' 
Exr.  4  J.  J.  Marsh.  383;  Curts  v.  Hill, 
3  Bibb  463;  Harrison's  Heirs  v.  Dere- 
miah,  2  Bibb  349.  Miss.— Kelly  V. 
Brooks,  57  Miss.  225;  Hargrove  v.  Mar- 
tin, Pleasants  &  Co.,  6  Smed.  &  M. 
61;  Minor  v.  Stewart,  2  How.  912. 
N.  C— Andres  V.  Lee,  21  N.  C.  318, 
Tenn. — Ihinscomb  V.  "Wallace,  105  Tenn. 
385,  59  S.  W.  1013;  McDaniel  v.  Good- 
all,  2  Coldw.  391;  Hennessee  v.  Ford, 
8  Humph.  499.  Va.— Ashby  V.  Bell's 
Admr.,   80   Va.   811. 

69.  White  V.  White,  169  Mass.  52, 
47  N.  E.  499. 

70.  Madden  v.  Floyd,  69  Ala.  221. 

71.  Ark. — Bernie  v.  Vandever,  16 
Ark.  616.  111.— Moore  v.  Titman,  33 
HI.  357.  Md. — Benson  v.  Ketchum,  14 
Md.  331.  Mass.— White  v.  White,  169 
Mass.  52,  47  N.  E.  499;  Blanchard  V. 
Cooke,  144  Mass.  207,  11  N.  E.  83. 
E.   I.— Hazard  v.   Durant,   12   E.   I.   99. 

72.  U.  S. — Eldred  v.  American  Pal- 
ace Car  Co.,  103  Fed.  209.  Mich. 
Low  V.  Mills,  61  Mich.  35,  27  N.  W. 
877.  N.  J. — Williamson  v.  Sykes,  13 
N.  J.  Eq.   182. 

See  the  title  "Decrees." 
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After  the  period  for  appeal  has  ex- 
pired, or  after  an  appeal  has  been 
taken  and  the  decree  affirmed,  the  court 
of  chancery  cannot  entertain  a  petition 
to  open  the  decree.  Such  a  decree  can 
be  challenged  only  to  a  bill  of  re- 
view. Boyer  v.  Boyer,  77  N.  J.  Eq. 
144,  76  Atl.  309. 

73.  U.  S.— Blythe  V.  Hinckley,  84 
Fed.  228.  Ala.— -Howton  v.  Jordan,  154 
Ala.  428,  46  So.  234,  amended  bill  filed 
without  notice.  Fla. — International 
Kaolin  Co.  v.  Vause,  55  Fla.  641,  46  So. 
3  (amended  bill  filed  without  leave); 
Sarasota  Ice,  F.  &  P.  Co.  v.  Lyle  & 
Co.,  53  Fla.  1069,  43  So.  602.  111.— Gain 
V.  McCracken,  29  111.  App.  425.  la. 
Coffin  V.  Kemp,  4  G.  Gr.  119. 

74.  Such  fact  cannot  be  shown  by 
affidavit  on  appeal.  Newlin  P.  Smyder, 
7S   111.   528. 

75.  Gault  V.  Hoagland,  25  111.  241; 
Parke  V.  Brown,  12  111.  App.  291;  Con- 
solidated Elec.  Storage  Co.  v.  Atlantic 
Trust  Co.,  50  N.  J.  Eq.  93,  24  Atl. 
229. 

76.  U.  S. — Benjamin  Schwarz  & 
Sons  V.  Kennedy,  156  Fed.  316;  McFar- 
land  V.  State  Sav.  Bank,  129  Fed.  244. 
Fla. — MacFarlane  v.  Dorsey,  49  Fla. 
341,  38  So.  512;  Horner  v.  White,  46 
Fla.  479,  35  So.  662  (insufficient  de- 
fense); Stribling  v.  Hart,  20  Fla.  235. 
111.— Burge  V.  Burge,  88  111.  164;  Grubb 
V.  Crane,  5  111.  153.  Miss.— Williams 
V.  Duncan,  44  Miss.  375.  N.  J.— Boyer 
V.  Boyer,  77  N.  J.  Eq.  144,  76  Atl. 
309;  Mutual  Life  Ins.  Co.  v.  Sturges, 
32  N.  J.  Eq.  678;  Van  Deventer  v. 
Stiger,  25  N.  J.  Eq.  224.  N.  Y.— Mills- 
paugh  V.  McBride,  7  Paige  509. 
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2.  Vacating  a  Pro  Confesso.  —  An  order  pro  confcsso  may  be 
vacated  on  application  of  the  defendant,  made  by  motion  or  petition" 
supported  either  by  the  record  or  affidavit  showing  facts^^  sufficient 
to  move  the  discretion  of  the  court,  and  an  answer  ready  for  filing 
showing  meritorious  defence."^  Neither  merit  or  misfortune  is  alone 
sufficient.®"  Both  must  concur  in  order  to  warrant  vacation.  Decrees 
pro  confesso  are  vacated  as  provided  by  special  statute.®^ 

J.  Appearance.  —  1.  Definition.  —  Appearance  is  the  formal 
coming  into  court  by  one  named  as  a  defendant  in  the  bilP-  for  the 


Application    denied.      Kurtz    v.    Far- 
rell,  44  Pa.  Super,  355. 

In  Yost  r.  Alderson,  58  Miss.  40,  the 
supreme  court  sustained  the  action  of 
the  chancellor  in  vacating  the  pro  con- 
fesso notwithstanding  neglect  on  the 
part  of  the  defendant.  "The  filing 
of  the  answer  occasioned  no  delay  in 
the  trial  of  the  cause,  and  the  ap- 
plication to  file  it  was  made  so  soou 
after  the  pro  confesso  decree  was  en- 
tered that  it  is  impossible  to  conceive 
that  the  complainant  had  omitted  to 
take  any  steps  to  procure  testimony  or 
secure  her  rights,  upon  the  faith  that 
the  bill  would  not  be  defended.  The 
statute  (Code  1871,  sect.  1021)  declares 
that  a  'pro  confesso  so  taken  shall 
not  be  set  aside  without  good  cause 
shown,  supported  by  affidavit.'  It  is 
argued  that  the  cause  shown  was  not 
good  and  sufficient,  that  mere  in- 
attention and  forgetfulness  cannot  be 
a  valid  excuse  for  a  failure  to  dis- 
charge a  legal  duty.  This  may  be 
true  when  such  inattention  or  forget- 
fulness has  occasioned  a  failure  which 
has  been  injurious  to  the  adverse 
party,  or  the  action  of  that  party 
based  on  such  failure  and  caused  by 
it,  cannot  be  reversed  without  injury 
to  him.  But  when  the  neglect  is  in 
the  mere  conduct  of  a  suit,  and  its 
consequences  do  not  operate  injurious- 
ly, its  condonation  by  the  judge  can  do 
no  harm  except  to  deprive  the  adverse 
party  of  an  advantage  which  he  has 
secured  in  virtue  of  such  neglect,  and 
in  that  case  the  party  guilty  of  the 
neglect  should  not  on  that  account 
alone  be  deprived  of  the  means  and 
opportunity  of  maintaining  or  defend- 
ing his  rights."  To  the  same  effect, 
Fee  Field  v.  Junkin,  99  Miss.  834,  56 
So.  172. 

77.  U.  S. — Eldred  v.  American  Pal- 
ace Car  Co.,  103  Fed.  209.  Ala.— Mad- 
den V.  Floyd,  69  Ala.  221;  Lehman, 
Durr    &    Co.    v.    Collins,    69    Ala.    127. , 


Fla. — Macfarlane  i\  Dorsey,  49  Fla. 
341,  38  So.  512.  HI.— Gillett  r.  Chi- 
cago Title  &  Tr.  Co.,  230  111.  373,  82 
X.    E.   891. 

See    generally    the    title    "Decrees." 

78.  Totten  &  Bro.  V.  Nance,  3  Tenn. 
Ch.  264. 

79.  U.  S. — Schofield  v.  Horse  Springs 
C.  Co.,  65  Fed.  433.  Ala.— Bank  of 
St.  Mary's  v.  St.  John,  Powers  &  Co., 
25  Ala.  566,  but  not  if  a  plea  is  offered. 
Fla. — Prout  i\  Dade  County  Security 
Co.,  55  Fla.  816,  47  So.  12;  Macfarlane 
r.  Dorsey,  49  Fla.  341,  38  So.  512. 
ni.— Colehour  v.  Bass,  143  111.  App. 
530.  Mich.— Mills  v.  McLeod,  86  Mich'. 
290,  49  N.  W.  134;  Gould  i:  Castel,  47 
Mich.  604<  UN.  W.  403;  Smith  v. 
Saginaw  City  Bank,  Harr.  426.  Miss. 
Pittman  v.  McClellan,  55  Miss.  299. 
N.  J. — Emery  v.  Downing,  13  N.  J. 
Eq.  59.  N.  Y.— Hunt  v.  Wallis.  6  Paige 
Ch.  371;  Wells  v.  Cruger,  5  Paige  Ch. 
164.  Tenn. — Bashaw  v.  Temple,  115 
Tenn.  596,  91  S.  W.  202.  But  see 
Brown  v.  Brown,  86  Tenn.  277,  6  S.  W. 
869,   7    S.   W.    640. 

80.  Friedman  &  Eehm  V.  Eehm  & 
Simms,   43   Fla.   330,   31   So.   234. 

81.  U.  S.— United  States  v.  Whit- 
mire,  188  Fed.  422,  110  C.  C.  A.  222; 
American  Freehold  L.-M.  Co.  v.  Thom- 
as, 71  Fed.  782,  18  C.  C.  A.  327.  Ala. 
Lehman,  Durr  &  Co.  v.  Collins,  69  Ala. 
127.  Md.— Bailey  r.  Jones,  107  Md. 
405,  68  Atl.  881.  Miss.— Yost  v.  Al- 
derson, 58  Miss.  40;  Pittman  v.  Mc- 
Clellan, 55  Miss.  299.  Tenn. — Brown  v. 
Brown,  86  Tenn.  277,  6  S.  W.  869,  7 
S.   W.   640. 

82.  The  casual  entrance  and  meddle- 
some interference  of  a  stranger  is  not 
an  appearance.  Only  one  named  as  a 
defendant  and  under  mandate  to  ap- 
pear can  make   a   technical   appearance 

a  cause.  Plaintiff  selects  his  ad- 
versary. Kentucky  S.  M.  Co.  v.  Day, 
2  Sawy.  468,  14  Fed.  Cas.  No.  7,719. 
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purpose  of  waiving  service  of  process  and  being  before  the  court  as  a 
litigant  in  the  cause.^' 

2.  When  Made.  —  It  is  usually  entered  before  service  of  process, 
in  Avhich  case  it  is  called  appearance  gratis.^'^  If  made  formally  after 
service,  it  is  called  compulsory  and  is  generally  for  the  purpose  of 
waiving  defects  in  service  or  jurisdiction,'"*  or  to  obtain  rights  and 
privileges  conceded  only  to  parties  in  appearance. 

3.  Two  Kinds.  —  The  two  distinct  kinds  of  appearance  recognized 
in  equity  are  (1)  general  appearance,®"  and  (2)  special  or  conditional 
appearance.®^ 

General  appearance  is  entered  for  the  purpose  of  making  defense 
on  the  merits,®®  and  impliedly,  if  not  expressly,  waives  objection  to 
the  process  and  to  jurisdiction  of  the  defendant.®** 

Special  or  conditional  appearance,  on  the  contrary  does  not  confess 
jurisdiction,  but  is  usually  made  for  the  particular  purpose  of  chal- 
lenging and  defeating  jurisdiction."** 


83.  In  the  eye  of  the  law,  a  defend- 
ant is  only  known  to  be  present  by 
what  appears  upon  the  records  of  the 
court.  And  so  he  must  defend  as  well 
as  appear.  Straus  t\  Weil,  5  Coldw, 
(Tenn.)  120.  See  generally  the  title 
"Appearances." 

84.  See  2  Standard  Proc.  514.  Lord 
Thurlow  thus  justified  such  an  appear- 
ance: "1  have  no  notion  that  a  party 
named  as  a  defendant  to  a  bill  of  com- 
plaint may  not  appear  gratis  and  get 
rid  of  the  suit  as  soon  as  he  can,"' 
Fell  V.  Christ  College,  2  Bro.  C.  G 
279,  29  Eng.  Eeprint  153.  See  also 
Georgia  Lumber  Co.  v.  Bissell,  9  Paige 
(N,  Y.)  225;  Waffle  v.  Vanderheyden, 
S  Paige  (N.  Y.)  45;  Squibb  v.  McFar- 
land,  11  Heisk.  (Tenn.)  563;  Jones  v. 
Fulghum,  3  Tenn.  Ch.  193. 

85.  Appearance  after  due  service 
effects  nothing,  increases  neither  right 
nor  liability.  Gibson,  Suits  in  Ch,, 
§223. 

But  appearance  after  service  out  of 
the  state  is  gratis  appearance.  Dunn 
V.   Dunn,   4   Paige    (N.   Y.)    425. 

86.  See  2  Standard  Proc.  502,  et  seq. 
This  formerly  consisted  in  filing  a  writ- 
ten request  with  the  clerk  to  enter 
appearance,  and  giving  notice  to  the 
adverse  party.  This  formal  appear- 
ance, however,  has  fallen  into  disuse 
in  the  United  States.  Eomaine  v. 
IJnion  Ins.  Co.,  28  Fed.  625.  And  see 
Sweeney  v.  Coffin,  1  Dill.  73,  23  Fed. 
Cas.  No.  13,686;  Fowlkes  v.  Webber, 
8   Humph.    (Tenn.)    530. 

87.  "In  form,  a  conditionafc  appear- 
ance   contains    a     reservation     of     all 


benefit  of  exception  to  the  bill  and 
service,  a  submission  to  such  order  or 
process  as  the  court  shall  direct,  and 
the  specific  motion  in  the  premises, 
with  the  ground  on  which  it  is  based." 
Taylor  v.  McCafferty,  27  Pa.  Super. 
122. 

In  the  English  practice  the  defend- 
ant "appeared  in  court,  and  took  leave 
by  an  order  for  that  purpose,  to  enter 
a  special  appearance,  but  this  was 
never  granted,  for  substantial  reasons, 
except  upon  an  undertaking  or  stipula- 
tion, contained  in  the  order,  that  the 
defendant  would  submit  without  fur- 
ther process  to  the  orders  of  the  court 
if  the  point  should  be  decided  against 
him.  Indeed,  for  this  reason,  it  was 
known  rather  as  a  conditional  than  a 
special  appearance  before  the  regis- 
trar." Hammond,  J.,  in  Romaine  V. 
Union  Ins.  Co.,  supra. 

88.  Only  a  party  to  the  record  has 
this  privilege,  for  it  has  been  -held  that 
one  not  named  as  a  party  defendant 
on  the  record  cannot,  without  the  con- 
sent of  all  the  parties  to  the  suit,  be 
allowed  to  appear  at  the  hearing  to 
be  heard.  Attorney-General  v.  Pear- 
son, 7  Sim.  290,  58  Eng.  Eeprint  848. 
And  see  Kentucky  S.  M.  Co.  v.  Day, 
2  Sawy.  468,  14  Fed.  Cas.  No.  7,719. 

89.  See  next  following  note  6. 

90.  U,  S, — Romaine  v.  Union  Ins, 
Co.,  28  Fed.  625,  authorities  examined 
at  length  and  proper  practice  pointed 
out.  Fla, — Standley  v.  Arnow,  13  Fla. 
361.  N.  H,— Merrill  v.  Houghton,  51 
N.   H.    61, 
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Every  appearance  is  taken  to  be  general  unless  it  plainly  appear 
to  be  conditional  or  special.^^  But  general  appearance  may  be  later 
limited  to  special  by  leave  of  court."^ 

4.  How  Made.  —  a.  In  Person.  —  Appearance  may  be  entered 
either  in  person  or  by  solicitor.  A  defendant  siii  juris  may  enter  ap- 
pearance either  (1)  by  coming  in  person  into  open  court  and  at  the 
bar  announcing  his  presence  and  his  request  that  the  same  be  duly 
noted  in  the  case;"^  or  (2)  by  wTitten  request  to  same  purport  signed 
in  person  and  sent  to  the  court  or  some  officer  thereof.^^  But  mere 
attendance  or  personal  presence  in  court,  does  not  constitute  an 
appearance.''^ 

b.  By  Solicitor.  —  A  retained  solicitor  may  effect  an  appearance  of 
his  client;  (1)  by  precipe f^  (2)  by  filing  a  pleading  duly  signed;" 
or  (3)  by  making  a  motion  or  application  in  the  cause.''^ 

An  appearance  by  solicitor  is  presumed  to  be  made  by  authority,^^ 
and  will  be  held  valid  and  binding  unless  seasonably  challenged  and 
satisfactorily  disproved^  by  the  production  of  affirmative  proof.     A 


91.  U.  S.— Mahr  v.  IJnion  Pac.  E. 
Co.,  140  Fed.  921;  Romaine  v.  Union 
Ins.  Co.,  28  Fed.  625.  HI.— Abbott  v. 
Sample,  25  111.  91;  Baldwin  v.  Economy 
Furn.  Co.,  70  111.  App.  49.  Pa.— Taylor 
V.    McCaflferty,   27   Pa.   Super.    122. 

"The  motion  on  a  conditional  ap- 
pearance must  be  directed  only  to  some 
formal  defect  in  the  bill  or  irregular- 
ity in  the  service,  with  nothing  by 
way  of  defense  on  the  merits.  If  it 
presents  anything  in  the  nature  of  a 
reply  to  the  matters  contained  in  the 
bill,  it  goes  beyond  the  scope  of  a 
conditional  appearance,  and  implies 
submission  to  the  judgment  of  the  court 
on  such  reply."  Taylor  v.  McCafferty, 
27   Pa.   Super.    122. 

92.  United  States  v.  Yates,  6  How. 
(U.  S.)  605,  12  L.  ed.  575;  Hohorst  v. 
Hamburg-American  Packet  Co.,  38  Fed. 
273. 

93.  See  2  Standard  Proc.  491,  et  seq.; 
Hemphill   v.  Hemphill,  34  Miss.  68. 

94.  Epps  &  Leabow  v.  Buckmaster, 
104  Ga.  698,  30  S.  E.  959. 

95.  2  Standard  Proc.  498;  Scott  v. 
Hull,  14  Tnd.  136. 

96.  1  Dan.  Ch.  Pr.  537;  Jenkins 
V.  Congreve,  92  111.  App.  271;  Hughes 
V.  Antill,  23  Pa.  Super.  290. 

97.  U.  S.— Wetzel  &  T.  R.  Co.  v.  Ten- 
nig  Bros.  Co.,  145  Fed.  458,  75  C.  C.  A. 
266;  Hale  v.  Continental  Life  Ins.  Co., 
12  Fed.  359.  HI.— Wood  v.  Gumm,  67 
111.  Appp.  518.  Ky.— Adams'  Exr.  v. 
Orear,  3   Ky.  L.  Rep.  605. 

98.  U.     S. — Jones    v.    Andrews,     10 


Wall.  327,  19  L.  ed.  935;  Edgell  v. 
Felder,  84  Fed.  69,  28  C.  C.  A.  3S2.  Ky. 
Maude  v.  Rodes,  4  Dana  144,  by  becom- 
ing a  party  on  appeal  he  is  before  the 
court  when  the  case  is  remanded.  Ohio. 
Elliott  V.  Lawhead,  43   Ohio  St.   171. 

See  generally  the  title  "Attorneys;" 
and  2  Standard  Proc.  499,  516,  555, 
et  seq. 

99.  Mutual  Life  Ins.  Co.  v.  Pinner, 
43  N.  J.  Eq.  52,  10  Atl.  184;  Dey  t: 
Hathaway  Prtg.  T.  &  T.  Co.,  41  N.  J. 
Eq.  419,  4  Atl.  675. 

1.  Mills  V.  Scott,  43  Fed.  452;  Proud- 
fit   V.   Picket,   7   Coldw.    (Tenn.)    563. 

It  was  formerly  held,  that  a  defend- 
ant was  concluded  by  an  appearance 
entered  for  him  without  his  authority 
and  that  the  only  redress  he  could  ob- 
tain for  such  a  wrong  was  by  action 
against  the  person  who  had  fraudulent- 
ly assumed  to  act  for  him.  Gifford  v. 
Thorn,  9  N.  J.  Eq.  702;  Price  v.  Ward, 
25  N.  J.  L.  225.  The  modern  rule  is 
firmly  settled  the  other  way  and  is 
stated  as  follows  in  Mutual  Life  Ins. 
Co.  V.  Pinner,  43  N.  J.  Eq.  52,  10  Atl. 
184:  "The  entry  of  an  appearance  for 
a  defendant  carried  with  it  a  presump- 
tion that  it  was  entered  by  authority. 
If  the  contrary  be  alleged,  affirmative 
proof  must  be  produced,  and  until  it 
is  the  appearance  will  be  held  to  be 
valid;  but  on  its  being  satisfactorily 
proved,  promptly  after  the  discovery 
of  the  fact,  that  it  was  entered  with- 
out authority,  the  defendant  will  be 
relieved  from  its  consequences." 
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decree  rendered  upon  unauthorized  appearance  gratis    is    voidable.^ 
5.     Effect.  —  a.     Special.  —  Where   service    of    lawful    process    is 

duly  made  formal  appearance  is  not  essential  to  jurisdiction  of  the 

person,^  and  the  court  may  proceed  to  judgment. 

So  likewise  where  without  service  general    appearance    gratis    is 

entered  either  by  solicitor  or  in  person.*     But  on  special  appearance 

jurisdiction  is  limited  to  the  conditions  and  purpose  of  the  appearance.^ 

b.  General.  —  A  general  appearance  is  an  appearance  to  the  merits, 
and  waives  all  antecedent  irregularities.'^  But  no  form  of  appearance, 
or  waiver,  or  consent  of  defendant  can  operate  to  confer  on  the  court 
jurisdiction  of  the  cause.'^  Such  jurisdiction  is  matter  of  law  and  not 
personal  but  fundamental.^ 

c.  By  Persons  Non  Sui  Juris,  —  (I.)  Void.  — It  is  the  general  rule 
that  appearance  cannot  be  entered  by  persons  named  as  parties  non  sui 
juris;  and  if  so  entered  it  is  void  and  will  be  vacated  as  of  course." 

(II.)  Infants. —  Although  a  defendant  is  a  babe  in  arras,  process  must 
be  served  upon  it^*^  that  its  parents  or  protector  may  be  warned  of 
peril  to  its  rights.  But  appearance  to  protect  those  very  rights  is  not 
accepted  from  the  parents  or  protector  or  by  a  solicitor  employed  by 
them  for  it.^^  Nor  may  one  approaching  full  age  appear  for  himself.^- 
An  infant  may  defend  only  by  its  general  guardian^^  or  a  guardian 
ad  litcni,^*  and  then  only  after  due  service  of  process  on  it.^^    A  decree 


2.  Mutual  Life  Ins.  Co.  v.  Pinner, 
43  N.  J.  Eq.  52,  10  Atl.  184. 

3.  Miller  v.  Wilkins  &  Berrien,  79 
Ga.  675,  4  S.  E.  261;  Gorman  v.  Still- 
man,  25  E.  I.  55,  54  Atl.  934.  And  see 
the  title   "Appearances." 

4.  Abbott  r.  Sample,  25  111.  91; 
Gorman  v.  Stillman,  25  E.  I.  55,  54  Atl. 
934. 

5.  U.  S. — United  States  v.  American 
Bell  Tel.  Co.,  29  Fed.  17.  Fla.— Stand- 
ley  r.  Arnow,  13  Fla.  361.  Ky.— Maude 
V.  Eodes,  4  Dana  144.  N.  H.— Mer- 
rill V.  Houghton,  51   N.  H.  61. 

6.  U.  S. — Johnson  v.  Waters,  111 
U.  S.  640,  4  Sup.  Ct.  619,  28  L.  ed. 
547;  Wetzel  &  T.  E.  Co.  v.  Tennis  Bros. 
Co.,  145  Fed.  458,  75  C.  C.  A.  26G; 
Mahr  v.  Union  Pac.  R.  Co.,  140  Fed. 
921 ;  Eomaine  v.  Union  Ins.  Co.,  28  Fed. 
625;  Hale  v.  Continental  Life  Ins.  Co., 
12  Fed.  359.  Ala.— Dunn  v.  Tillotson, 
9  Port.  272.  Fla.— Thcbault  v.  Canova, 
11  Fla.  143.  N.  H.— Merrill  v.  Hough- 
ton, 51  N.  H.  61;  Eoberts  v.  Stark,  47 
N.  H.  223.  Pa.— Brinton  v.  Hogue,  172 
Pa.  366,  33  Atl.  554;  Taylor  v.  Mc- 
Caflfertv,  27  Pa.  Super.  122. 

7.  State  V.  Whitewater  Val.  C.  Co., 
8   Ind.    320. 

"It  is  a  well  settled  rule,  that  when 
a    court    has    no    jurisdiction    over    the 
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subject-matter  of  a  suit,  the  parties 
cannot  waive  it  by  appearance  and 
pleading,  or  otherwise."  Epps  &  Lea- 
bow  V.  Buckmaster,  104  Ga.  698,  30 
S.  E.  959. 

8.  "The  residence  of  a  defendant 
within  the  limits  of  the  circuit  .  .  . 
is  a  jurisdictional  fact  which  must 
exist  before  the  court  can  act  at  all, 
either  by  issuing  process  or  accepting 
the  appearance  of  a  defendant.  It  is 
necessary  to  give  jurisdiction  of  the 
cause,  not  of  the  person.  In  such  case 
there  can  be  no  waiver."  Burckle  V. 
Eckhart,   3   N.   Y.   132. 

9.  O'Hara  v.  McConnell,  93  U.  S. 
150,  23  L.   ed.   840. 

10.  Taylor  v.  Walker,  1  Heisk. 
(Tenn.)    734. 

11.  Irwin  V.  Irwin,  57  Ala.  614. 

12.  See  the  title  "Infants." 

13.  Gibson's  Suits  in  Ch.,  §227.  See 
the  title  "Guardian  and  Ward." 

14.  U.  S.— O'Hara  v.  McConnell,  93 
U.  S.  150,  23  L.  ed.  840.  Ala.— Irwin 
r.  Irwin,  57  Ala.  614.  Ky. — Irons  v. 
Crist,  3  A.  K.  Marsh.  143;  Shield's 
Heirs   f.   Bryant,    3    Bibb    525. 

15.  The  rule  docket  should  show 
that  the  issuance  and  service  of  pro- 
cess preceded  the  appointment  of  the 
guardian  ad  litem.     Taylor  v.   Walker, 


EQUITY  JURISDICTION  AND  PROCEDURE 


477 


rendered  against  a  minor  without  this  is  voidable/" 

(III.)  Idiots  and  Lunatics.  —  Persons  non  compos  receive  from  the  court 
the  same  tender  consideration  as  infants,  and  must  appear  and  defend 
either  by  guardian  or  committee.  Lacking  both,  a  guardian  ad  litem 
is  appointed  to  defend  for  them.^'^ 

(IV.)  Married  Women.  —  Diversity  of  procedure  could  scarcely  be 
greater  than  it  is  in  the  case  of  married  women  in  the  United  States, 
ranging  from  the  femes  covert  of  feudal  times^^  to  the  emancipated 
elector  of  the  liberal  west.^**  In  general,  married  women  of  full  age 
may  enter  appearance  either  in  person  or  by  solicitor.^"  In  some 
courts  the  husband  may  enter  appearance  for  the  wife,  except  for 
claims  made  against  her  separate  estate,  or  in  case  of  conflict  in  their 
interests.  It  is  usual  under  the  older  practice  to  obtain  an  order  for 
leave  to  the  wife  to  make  separate  appearance  and  defense.  This  she 
does  without  guardian,  unless  under  age.^^ 

6.  Guardian  Ad  Litem.  —  The  guardian  ad  litem~^  is  a  prudent 
person  appointed  by  the  court, ^^  for  the  sole  purpose  of  making  defense 
to  the  suit.-*    Such  appointment  may  be  made  for  an  infant-"  defend- 


1  Heisk.  (Tenn.)  734.     And  see  Frazier 
V.  Pankey,  1   Swan   (Tenn.)    75. 

See  generally  the  title  "Appear- 
ances," particularly  2  Standard  Proc. 
518. 

16.  Irons  V.  Crist,  3  A.  K.  Marsh. 
(Ky.)  143;  Taylor  v.  Walker,  1  Heisk. 
(Tenn.)  734. 

17.  See  the  titles  "Appearances;" 
"Insane  Persons."  And  particularly 
See    2   Standard  Proc.   518. 

18.  Whose  legal  identity  was  merged 
in  her  husband  or  lord,  and  who  must 
therefore  defend  with  him,  save  in 
those  rare  cases  where  on  special  leave 
she  was  permitted  to  answer  separate- 
ly for  sufficient  cause.  Leavitt  v.  Cru- 
ger,  1  Paige  (N.  Y.)  421;  1  Barb.  Ch. 
Pr.   (N.  Y.)    82. 

See  the  title  "Appearances." 

19.  The  rules  of  practice  in  the 
states  where  women,  married  and  sin- 
gle, may  vote  and  hold  office  and 
property  just  as  men,  while  differing 
in  some  minor  details,  generally  con- 
fer upon  married  women  as  parties 
equal  and  identical  rights  with  their 
husbands. 

20.  For  full  explanation  of  practice 
in  Tennessee  and  the  older  states  gen- 
erally, compare  Gibson  Suits  in  Ch.,  §§S8, 
99.  For  the  practice  in  federal  courts 
(showing  that  they  do  not  follow  the 
state  practice)  see  Wills  v.  Pauly,  51 
Fed.  257;  United  States  v.  Pratt  Coal 
&  Coke  Co.,  18  Fed.  708;  Taylor  v. 
Holmes,  14  Fed.  498;  Douglas  v.  But- 
ler, 6  Fed,  228. 


21.  See  the  titles  "Appearances;" 
"Husband  and  Wife." 

22.  See  the  title  "Guardian  and 
Ward." 

23.  U.  S.— Bank  of  the  United 
States  V.  Ritchie,  8  Pet.  128,  8  L.  ed. 
890.  Ala. — Ashford  v.  Patton,  70  Ala. 
479;  Walker  v.  Hallett,  1  Ala.  379. 
Ky. — Irons  v.  Crist,  3  A.  K.  Marsh. 
143.  Va.— Eoberts  v.  Stanton,  2  Munf. 
129, 

See  2  Standard  Proc.  518. 

Omission  by  court  to  appoint  guard- 
ian is  mere  irregularity  where  father 
appeared  and  acted  as  such.  Simmons 
V.  Baynard,  30  Fed.  532. 

24.  Ala.— Ashford  v.  Patton,  70  Ala. 
479,  cannot  make  admissions  which 
are  binding  on  infant.  III. — Stark  v. 
Brown,  101  111.  395;  Quigley  t\  Eoberts, 
44  111.  503  (guardian  ad  litem  cannot 
admit  the  bill).  Ind. — Hough  v.  Can- 
by,  8  Blackf.  301.  N.  Y.— Curtis  v. 
Ballagh,  4  Edw.  Ch.  635  (merely  for- 
mal defense  is  not  enough);  Farmers' 
Loan  &  Tr.  Co.  v.  Eeid,  3  Edw.  Ch. 
414. 

2,5.  1  Dan.  Ch.  Pr.  203,  204;  Story 
Eq.  PI.,  §405,  and  the  following  cases: 
Ala.— Ashford  v.  Patton,  70  Ala.  479, 
Fla. — McDermott  v.  Thompson,  29  Fla, 
299,  10  So.  584.  Ga.— Burnett  v.  Sum- 
merlin,  110  Ga.  349,  35  S.  E.  655;  Groct, 
r.  Field,  13  Ga.  24.  111.— Phillips  v. 
Phillips,  185  HI.  629,  57  N.  E.  796; 
Quigley    v.    Eoberts,    44    111.    503;    Mc- 
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ant,  an  idiot^"  a  lunatic"  or  a  feeble-minded  person,  incapable  of  in- 
structing his  solicitor  or  conducting  his  own  defense.^^ 

Character,  —  In  his  relation  to  his  ward,  and  his  duties  and  functions 
the  guardian  ad  litem  closely  resembles  the  prochein  ami  of  plaintiff.-" 
Before  acting  he  must  accept  the  trust,-''"  and  then  perform  it  with 
fidelity,'"^  having  regard  solely  to  the  interests  of  his  ward.^- 

Powers.  —  He  may  not  consent  to  any  compromise  or  arbitrament 
of  his  rights,^^  but  should  do  whatever  is  necessary  and  proper  to 
facilitate  procedure  and  speed  the  cause.^*  The  court  may  on  applica- 
tion or  of  its  own  motion  appoint  or  remove  a  guardian  ad  litcm^'- 
or  make  special  order  for  his  guidance.^" 

K.  Avoiding  Answer.  —  1.  General  Statement.  —  The  object  of  a 
suit  in  equity  as  shown  by  the  bill  and  the  process  (subpoena  to  an- 
swer) is  twofold:  (1)  Primarily  to  obtain  from  defendant  an  answer 
to  the  merits  of  the  bill;"  and  (2)  ultimately  to  obtain  the  relief 
sought.^^  To  avoid  answering  there  are  two  recognized  modes  of  pro- 
cedure: (a)  by  motion,^"  (b)  by  pleading.*" 


Daniel  v.  Correll,  19  111.  226.  Me. 
Wakefield  v.  Marr,  65  Me.  341.  Mass. 
Swan  V.  Horton,  14  Gray  179.  Miss. 
Wells  v.  Smith,  44  Miss.  296.  N.  Y. 
Curtis  V.  Ballagh,  4  Edw.  635  (merely 
formal  defense  is  not  enough) ;  Farm- 
ers' Loan  &  Tr.  Co.  v.  Keid,  3  Edw.  Ch. 
414;  Swarthout  v.  Swarthout,  7  Barb. 
354.  Ohio. — Waymire  v.  Staley,  3  Ohio 
3G6. 

26.  Search  v.  Search,  26  N.  J.  Eq. 
110. 

27.  2  Standard  Proc.  518;  Emery  v. 
Parrott,  107  Mass.  95. 

28.  1  Dan.  Ch.  Pr.  176;  New  r.  New, 
6  Paige  (N.  Y.)  237  (an  habitual 
drunkard). 

29.  Simpson  V.  Alexander,  6  Coldw. 
(Tenn.)   619. 

30.  Ky. — Daniel  v.  Hannagan,  5  J. 
J.  Marsh.  48.  Ohio. — Waymire  v.  Sta- 
ley, 3  Ohio  366.  W.  Va. — Alexander 
V.  Davis,  42  W.  Va.  465,  26  S.  E.  291, 
acceptance  is  "shown  by  filing  an  an- 
swer." 

31.  The  court  will  protect  the  rights 
of  infants,  where  they  are  manifestly 
entitled  to  something,  although  their 
guardian  ad  litem  neglects  to  claim  it 
in  their  behalf.  Stark  v.  Brown,  101 
111.  395;  Stephens  v.  VanBuren,  1  Paige 
Ch.  (N.  Y.)  479. 

32.  Hence,  one  whose  interests  are 
antagonistic  to  those  of  the  infant  can- 
not be  his  guardian  ad  litem.  Mass. 
Parker  V.  Lincoln,  12  Mass.  16.  Tenn. 
Simpson    v.    Alexander,    6    Coldw.    619. 
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W.  Va.— Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  E.  491. 

33.  Tucker  v.  Bean,  65  Me.  352; 
Port  V.  Battle,  13  Smed.  &  M.  (Miss.) 
133. 

34.  Newins  v.  Baird,  19  Hun  (N.  Y.) 
306;  Hannum's  Heirs  V.  Wallace,  9 
Humph.    (Tenn.)    129. 

But  guardian  cannot  waive  any 
rights  of  infant  by  failing  to  make 
objection.  Cartwright  v.  Wise,  14  111. 
417. 

35.  1  Dan.  Ch.  Pr.  163. 

36.  Knickerbacker  v.  De  Freest,  2 
Paige   (N.  Y.)    304. 

37.  The  answer  under  oath  is  no 
longer  required  in  the  federal  courts. 
See  New  Equity  Eules.  And  in  state 
courts,  it  is  rarely  required,  the  an- 
swer under  oath  being  generally  waived, 
except  to  bills  of  discovery. 

The  principal  object  of  avoiding  an- 
swer is  "to  avoid  a  discovery  which 
may  be  prejudicial  to  the  defendant, 
to  cover  a  defective  title,  or  to  pre- 
vent unnecessary  expense."  Barbour's 
Ch.  Pr.  106. 

38.  This  is  practically  the  sole  pur- 
pose of  a  modern  suit  in  equity,  the 
plaintiff  usually  resorting  to  the  mod- 
ern statutory  means  of  obtaining  de- 
fendant's testimony,  when  it  is  re- 
quired. 

39.  This  is  the  sole  mode  now  per- 
mitted in  the  federal  courts.  New 
Rules,  No.   29. 

40.  Not  so  in  federal  courts.     Eule 
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2.  Motion.  —  A  suit  may  be  summarily  terminated  by  motion  based 
upon  some  fatal  defect  in  the  preliminary  procedure.  The  form  of  the 
motion  is  to  dismiss  the  bilP^  or  to  take  it  from  the  files/^  and  the 
following  are  grounds  for  the  motion :  That  the  bill  has  been  filed  and 
process  issued  without  compliance  with  the  law  or  rule  of  the  court 
requiring  a  bond  for  costs  or  a  pauper  oath;*^  that  the  bill  was  filed 
on  Sunday  without  the  affidavit  of  necessity  required  by  law;"^  that 
the  bill  has  been  filed  by  the  solicitor  of  record  without  due  authority 
from  the  complainant,^^  or  on  a  champertous  contract  ;***'  that  the  bill 
is  fatally  defective  in  omitting  one  of  its  four  indispensable  con- 
stituent parts,^^  or  is  in  a  foreign  language,*^  or  in  rhyme/**  or  is 
unintelligible;^"  or  is  seeking  some  writ  or  relief  not  known  to  chan- 
cery procedure;"  that  the  bill  shows  want  of  jurisdiction  of  the  de- 
fendant,^^ or  of  the  subject-matter.^^ 

The  foregoing  are  generally  recognized  as  grounds  of  motion  to 
dismiss;  some  states  allow  o+hers  which  are  generally  available  only 
as  grounds  of  demurrer,^* 

Other  less  vital  preliminary  orders  are  usually  obtained  by  defend- 
ant upon  motion.^^ 

3.  Pleading.  —  a.  Disclaimer.  —  This  is  a  peculiar  form  and  style 
of  pleading  whereby  a  defendant,  charged  with  claiming  title  to  or 
interest  in  the  subject-matter  of  the  suit,  or  being  in  possession  thereof 
or  having  the  same  in  his  custody  or  control,  denies  having  had  any 
of  these  at  the  date  of  filing  bill,^*^  and  disclaims  all  present  right,  title, 
estate  or  interest  in  the  subject-matter"  of  the  bill  and  prays  for  his 
own  dismissal  from  the  suit.""' 

"If  plaintiff  accepts  the  disclaimer  final  decree   is  entered  upon  it,   de- 
claring that  the  disclaimant  has  no  interest  whatever  in  the  subject- 


29.      In    the    various    state    courts   the 
practice  is  multiform. 

41.  Vieley  v.  Thompson,  44  111.  9; 
Parker  v.   Porter,   4  Yerg.    (Tenn.)    81. 

42.  Orvis  v.   Cole,   14   111.   App.   283. 

43.  Gibson's  Suits  in  Ch.,  §272;  1 
Dan.   Ch.   Pr.,  p.   33. 

44.  "A  lawfully  filed  bill  is  one 
of  the  prerequisites  of  a  writ."  Gib- 
son's  Suits   in   Ch.,    271    note. 

45.  Beach   Modern   Eq.   Pr.,    §449. 

46.  Gibson's   Suits   in   Ch.,    §272. 

47.  New  Orleans  &  N.  E.  E.  Co.  V. 
Louisiana  Const.  &  I.  Co.,  49  La.  Ann. 
49,  21   So.   171. 

48.  See  generally  Gibson 's  Suits  in 
Ch.,    §267. 

49.  See  generally  Gibson's  Suits  in 
Ch.,    §267. 

50.  Deaderick  v.  Wilson,  8  Baxt. 
(Tenn.)   108. 

51.  And  see  Gibson's  Suits  in  Ch., 
§269. 

52.  Gibson's  Suits  in  Ch.,  §270; 
Parker  v.  Porter,  4    Yerg.    (Tenn.)    81. 


53.  Emerson  v.  "Western  Union  E. 
Co.,  75  111.  176. 

54.  Werborn's  Admr.  r.  Kahn,  93 
Ala.  201,  9  So.  729  (want  of  equity); 
Lockard  v.  Lockard,  16  Ala.  423  (want 
of  equity);  Clark  v.  Ewing,  93  111. 
572  (want  of  equity) ;  Judson  V. 
Stephens,  75  111.  255  (defects  in  the 
bill).  But  see  Dupuy  v.  Gibson,  36  111. 
197,  where  the  court  says:  "We  are 
aware  of  no  practice,  either  in  Great 
Britain  or  this  country,  which  sanc- 
tions the  practice  of  dismissing  a  bill 
on  motion.  If  it  is  defective,  it  should 
be  reached  by  demurrer." 

55.  See  analysis  this  title,  and  also 
the  title   "Motions." 

56.  See  Tooker  v.  Slosson,  4  Edw. 
Ch.  (N.  Y.)  114,  and  the  title  "Dia- 
claimer. ' ' 

57.  Barb.   Ch.   Pr.,   p.   170. 

58.  The  form  of  a  disclaimer  is  sim- 
ply that)  the  defendant  disclaims  all 
right  and  title  to  the  matter  in  de- 
mand.    Barb.  Ch.  Pr.,  p.   171. 
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matter  of  plaintiff's  claim/'"  dismissing  him  from  the  suit,""  and  award- 
ing costs  as  to  him  against  the  plaintiff."^ 

Contest.  —  If  the  disclaimer  discloses  a  curable  defect  in  the  bill, 
plnintitf's  recourse  is  to  amendment.*^-  If,  however,  he  is  entitled  to 
an  answer,  he  moves  to  take  the  disclaimer  off  the  file."^ 

Decision If  he  conceives,  notwithstanding  the  disclaimer,  that  there 

was  color  for  the  bill  against  the  disclaimant,  plaintiff  may  set  down 
the  case  for  hearing  as  to  him  on  bill  and  disclaimer.*^*  Should  the  court 
on  the  hearing  find  no  color,  the  disclaimer  is  accepted  at  plaintiff's 
cost."^  But  if  color  appears  plaintiff  may  have  decree  against  the 
disclaimant  and  all  persons  claiming  under  him."" 

b.  Demurrer. — (I.)  Nature.  — A  demurrer  is  a  conventional  form 
of  pleading  wherein  the  defendant  concedes  pro  hac  the  plaintiff's 
allegations  to  be  true,"  but  denies  his  right  to  have  thereon  any  decree 
against  him  in  the  premises."*  It  raises  for  decision  by  the  court, 
only  questions  of  law  arising  on  the  face  of  the  bill."''  These  it  points 
out  and  invokes  the  judgment  of  the  court  upon  them.  If  the  de- 
murrer is  sustained,  the  bill  is  dismissed,  and  the  suit  terminated.^" 

(II.)  Filing.  —  Although  any  defendant  may  demur,^^  and  a  de- 
murrer may  prove  fatal  to  the  bill,"  yet  it  is  in  the  class  of  pleadings 
called  dilatory,"  and  must  conform  to  requirements.  It  must  be  season- 


59.  See  2  Dan.  Ch.  Pr.  235. 

60.  Adams'  Eq.  333. 

61.  Spofford  V.  Manning,  2  Edw. 
Ch.    (N.   Y.)    358. 

62.  Barb.  Ch.  Pr.,  p.  172;  Gibson's 
Suits   in   Ch.,   §396. 

63.  N.  J.— Isham  v.  Miller,  44  N.  J. 
Eq.  61,  14  Atl.  20.  N.  Y.— Ellsworth 
1-.  Curtis,  10  Paige  105.  Eng.— Graham 
V.  Coape,  3  Myl.  &  C.  638,  40  Eng.  Ee- 
print   1073. 

64.  Plaintiff  may  "set  the  cause 
down  upon  the  disclaimer;  in  which 
case,  if  he  can  satisfy  the  court  that 
he  had  probable  cause  or  reason  to  file 
his  bill  against  such  defendant,  he 
maj  have  a  decree  against  such  de- 
fendant, and  all  claiming  under  him, 
without  costs  on  either  side."  Barb. 
Ch.   Pr.,  p.    172. 

65.  Spofford  V.  Manning,  2  Edw.  Ch. 
(N.  Y.)   358. 

66.  Adams'  Eq.  333;  Story  Eq.  PI., 
§842. 

67.  Barb.  Ch.  Pr.  106;  Edsell  v. 
Buchanan,  2  Ves.  Jr.  83,  30  Eng.  Ee- 
print  534.  See  generally  the  title 
• '  Demurrer. ' ' 

"But  it  does  not  admit  the  conclu- 
sions of  law  drawn  therefrom;  although 
they  are  also  alleged  in  the  bill."  Stor;} 
Eq.   PL,    §452. 
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68.  "The  principle  of  a  defense  by 
demurrer  is  that  on  the  plaintiff's  own 
showing,  his  claim  is  bad."  Adams' 
Eq.,   p.    333. 

69.  Werborn's  Admr.  V.  Kahn,  93 
Ala.  201,  9  So.  729. 

70.  "Strictly  speaking,  upon  a  de- 
murrer to  the  whole  bill  being  allowed, 
the  bill  is  out  of  court,  and  no  sub- 
sequent proceeding  can  be  taken  in  the 
cause."  2  Dan.  Ch.  Pr.  87,  citing  Wat- 
kins  V.  Bush,  2  Dick.  701,  21  Eng. 
Reprint  444;  Smith  V.  Barnes,  1  Dick. 
67,   21   Eng.  Reprint  193. 

71.  New  Federal  Equity  Rule  29 
abolishes  demurrers  as  separate  plead- 
ings, but  authorizes  any  defense  arising 
upon  the  face  of  the  bill,  hitherto  per- 
missible by  demurrer,  to  be  made  by 
separate  motion  to  dismiss,  or  by  de- 
murrer incorporated   in   the  answer. 

72.  This  motion  to  dismiss  though 
made  by  a  single  defendant,  may,  like  the 
demurrer  of  a  single  defendant,  prove 
fatal  to  the  entire  bill.  So  likewise 
may  a  demurrer  incorporated  in  the 
answer  of  a  single   defendant. 

73.  A  separate  demurrer  is  neces- 
sarily dilatory,  for  it  delays  the  an- 
swer to  the  merits  of  the  bill  sought 
by  the  plaintiff,  and  delays  proofs  and 
orders    and    decrees    which     speed    the 
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ably  filed  ;^*  and,  if  on  leave,  then  within  the  terms  of  the  order 
granting  it.'^  It  must  conform  to  the  requirements  of  the  statute^^ 
and  the  rules  of  court. 

(III.)  Striking  From  File.  —  If  the  demurrer  is  informal  or  defective 
in  any  essential  particular,  as,  if  not  signed  or  certified  by  counsel,^^ 
or  not  properly  entitled,"  or  good  faith  not  duly  verified,^"  or  filed 
pending  answer,^"  or  by  a  party  having  leave  to  file  answer  only,»i 
the  proper  course  for  plaintiff  is  to  move  to  take  the  purported  de- 
murrer off  the  files.^^ 

On  the  motion  being  sustained,  the  clerk  actually  removes  the  paper 
from  the  file  and  places  it  with  the  order  of  removal  attached  in  the 
proper   depository.^^     If,   however,   the   motion  is   overruled  by   the 


cause,  and  finally  determine  it.  But 
the  intent  and  effect  of  the  new  rules 
is  to   prevent  this   and   other  delays. 

74.  "Seasonable"  proceeding  in 
equity  is  a  favorite  federal  term,  and 
is  taken  to  mean  in  due  time  under 
the  rule  of  chancery  practice.  A  de- 
murrer is  seasonably  filed  within  the 
time  when  defendant  by  the  process  and 
rule  of  court  must  file  his  answer,  and 
before  answering.  Gibson  Suits  in  Cb., 
§312. 

75.  When  not  seasonably  filed,  a  de- 
murrer may  be  filed  by  a  defendant 
only  on  special  leave,  which  may  mere- 
ly extend  time  for  filing,  but  may,  for 
good  cause,  even  permit  defendant  to 
withdraw  an  answer,  for  the  purpose 
of  substituting  a  demurrer,  which  spe- 
cial order  and  proceeding  is  necessary, 
if  defendant  wishes  to  challenge  the 
jurisdiction  of  the  court,  for  grounds 
apparent  on  the  face  of  the  bill.  Story 
Eq.    PI.,    §466-493. 

Time  to  answer  or  to  plead  does  not 
authorize  a  demurrer;  nor  will  leave  to 
one  defendant  to  file  demurrer  be  held 
to  permit  any  other  defendant  or  de- 
fendants to  use  that  mode  of  pleading. 

76.  These  vary  greatly  in  divert 
jurisdictions.  Old  Federal  Equity  Eule 
No.  31  for  examples,  whose  substance 
is  still  prevalent  in  some  jurisdictions, 
forbade  any  demurrer  to  be  filed  to 
any  bill,  unless  upon  certificate  of 
counsel,  that  in  his  opinion  it  was  well 
founded  in  point  of  law,  and  supported 
by  the  affidavit  of  the  demurrant  that 
it  was  not  interposed  for  delay. 

So,  likewise,  are  statutory  pro- 
visions on  (^murrer  quite  different.  To 
illustrate:  Want  of  equity  on  the  face 
of  the  bill  was  a  common  form  of  gen- 
eral demurrer  in  the  High  Court  of 
Chancery,  not  infrequently  used  in  some 


American  states;  whereas  in  Tennessee 
a  general  statute  requiring  that  "all 
demurrers  shall  state  the  objection  re- 
lied on"  has  by  judicial  construction 
abolished  general  demurrers  in  chan- 
cery.    Gibson,  Suits  in  Ch.,   §277. 

Similar  regulations  prevail  in  Ala- 
bama. Ala.— Wellborn  v.  Tiller,  10  Ala. 
305.  N.  J. — New  Jersey,  Essex  Paper 
Co.  f.  Greacen,  45  N.  J.  Eq.  504,  19 
Atl.  466.  N.  C. — Love  v.  Comrs.  of 
Chatham,  64  N.  C.  706. 

77.  This  certificate  to  a  formal  de- 
murrer is  required  by  statute  in  Mas- 
sachusetts and  some  other  states.  But, 
semble,  such  certificate  is  not  required 
to  an  informal  demurrer  for  want  of 
equity  incorporated  in  the  answer.  Mill 
Kiver,  etc.  Assn.  v.  Claflin,  9  Allen 
(Mass.)   101. 

78.  A  demurrer,  like  a  plea  or  an- 
swer, must  be  entitled  the  same  as  the 
bill.  Barton's  Suit  in  Equity  107;  1 
Beach  Mod.  Eq.  Pr.,  §267. 

79.  This  was  the  requirement  of  the 
Old  Federal  Equity  Rule,  No.  31,  and 
of  some  of  the  state  statutes,  although 
Justice  Story  states  the  general  rule 
to  be  otherwise.     Story's  Eq.  PI.,  §461. 

80.  Brill  V.   Stiles,   35   111.   305,   310. 

81.  Cowman  v.  Lovett,  10  Paige  (N. 
Y  ")   559. 

82.  Ewing  V.  Blight,  3  Wall.  Jr.  134, 
8  Fed.  Cas.  No.  4.589;  Bedell  V.  Bedell, 
2  Barb.  Ch.   (N.  Y.)   99. 

In  North  Carolina  this  is  called  "a 
motion  to  strike;"  but  the  proper  form 
of  motion  is  for  an  order  "to  take  a 
certain  paper  purporting  to  be  a  de- 
murrer off  the  files."  1  Dan.  Ch.  Pr. 
732. 

83.  And  it  is  also  proper  to  give 
effect  to  the  order  to  strike  from  the 
files  by  the  clerk  withdrawing  the 
paper  from   the   files  and  after  annex- 
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court,  the  ileniiirrer  stands  over  for  hearing  in  due  course.^* 
(IV.)  Hearing.  —  (A.)  Pro  Confesso. —  Either  party  may  "set  down" 
or  "notice"  the  demurrer  for  argument;**'^  but  as  it  is  incumbent  on 
the  plaintiff  to  speed  the  cause,^"  his  failure  to  bring  on  a  seasonable 
hearing-^  on  this  dilatory  pleading  is  penalized  in  some  jurisdiction 
by  taking  it  pro  confesso  against  him  and  dismissing  the  bill  as  to 
the  demurrant.**^ 

(B.)  Argument. —  On  the  hearing  the  argument  is  confined  to  the 
case  made  by  the  bill,*^"  as  it  is,  and  may  not  be  extended  to  what  it 
might  be,  on  the  one  hand,  if  amended,'"'  or,  on  the  other,  if  disproven,"^ 
The  statements  of  the  bill  are  taken  as  trUe  without  question,  but 
nothing  further  or  otherwise."-  The  demurrant  is  not,  however,  con- 
fined to  the  grounds  of  demurrer  stated,  but  on  the  hearing  he  may 
add  others  ore  tenus°^  The  demurrant  has  the  right  to  open  and 
close  the  argument.^* 

(C.)  Judgment  on  Demurrer..  —  (1.)  Overruling.  —  If  the  court  finds 
the  bill  good  and  sufficient,  notwithstanding  the  faults  and  defects  com- 
plained of,"^  the  demurrer  is  overruled  and  the  order  entered  thereon 
as  to  the  demurrant  is  respondeat  ouster.^^     Upon  this  he  must  an- 


ing  the  order  to  it  depositing  it  in 
the  place  prepared  for  such  things. 
Oust  V.  Boode,  1  Sim.  &  St.  21,  57  Eng. 
Reprint   9. 

84.  This  is  the  certain  effect  of  the 
court  refusing  to  grant  the  order  char- 
acterizing the  pleading  as  only  a  pur- 
ported demurrer.  It  recognizes  its 
legality  and   validity. 

85.  Under  the  practice  of  the  High 
Court  of  Chancery  it  was  incumbent 
on  the  plaintiff  to  bring  the  demurrer 
on  for  hearing  at  an  early  date.  1 
Dan.  Ch.  Pr.  665,  666.  So  also,  under 
the  former  federal  rule  38,  plaintiff  was 
held  to  admit  the  sufficiency  of  the 
demurrer  if  he  did  not  promptly  set  it 
down    for   argument. 

But  in  Tennessee  the  tendency  is  to 
the  contrary,  so  that,  unless  a  defend- 
ant notices  for  argument  the  demurrer 
incorporated  in  his  answer,  he  is  con- 
clusively held  to  have  abandoned  it. 
Gibson  Suits  in  Ch.,  §314.  In  other 
states  local  rules  permit  either  party 
to  bring  the  demurrer  to  test  and 
decision.  See  Carteo  v.  Spence,  24  S.  C. 
550;  Holt  V.  Daniels,  61  Vt.  89,  17 
Atl.  786. 

86.  The  new  federal  rules  in  equity 
emphasize  this  duty  even  more  than 
the  old  rules;  but  they  also  require  the 
same  duty  of  defendants,  and  expressly 
permit  either  party  to  bring  on  dilatory 
motions  for  speedy  hearing.  New  Fed. 
Eq.  Eule,  No.  29. 
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87.  The  old  federal  rule  rarely  al- 
lowed delay  in  preliminary  hearings 
beyond  the  rule  day  following  the  fil- 
ing of  the  pleading.  Simpkins  Fed. 
Eq.   Suit   402. 

88.  See  the  title  "Decrees." 

89.  1  Dan.  Ch.  Pr.  596. 

90.  Gibson,  Suits  in  Ch.,  §317. 

91.  Barton's  Suit  in  Eq.  113;  Story 
Eq.   PI.   454,   note. 

92.  Traffood  V.  Wilkinson,  3  Tenn. 
Ch.  449;  Pope  V.  Harrison,  16  Lea 
(Tenn.)    82. 

93.  17.  S.— Dick  v.  Oil  Well  Siipply 
Co.,  25  Fed.  105.  N.  J.— B^arrett  v. 
Doughty,  25  N.  J.  Eq.  379.  N.  Y. 
Forbes  v.  Whitloek,  3   Edw.  Ch.  446. 

94.  Gibson  Suits  in  Ch.  313;  1  Dan. 
Ch.  Pr.   596. 

95.  Story  Eq.  PI.  442,  443,  and  the 
following  cases:  U.  S. — Pacific  >R.  Co. 
V.  Missouri  Pac.  R.  Co.,  Ill  U.  S.  505, 
4  Sup.  Ct.  583,  28  L.  ed.  498;  Liv- 
ingston V.  Story,  9  Pet.  633,  9  L.  ed. 
255.  Conn. — Crane  v.  Deming,  7  Conn. 
387.  Ga. — Hazlehurst  v.  Savannah,  etc. 
R.  Co.,  43  Ga.  13.  lU.— Gooch  v.  Green, 
102  111.  507.  Mass.— Post  v.  Toledo, 
etc.  R.  Co.,  144  Mass.  341,  11  N.  E.  540. 
N.  J. — Hoxsey  v.  N.  J.  Midland  R. 
Co.,  33  N.  J.  Eq.  119.  N.  Y.— Ver- 
plank  V.  Caines,  1  Johns.  Ch.  57, 

96.  III.— -Miller  v.  Davidson,  8  111. 
518.  Me. — Lambert  v.  Lambert,  52 
Me.  544.  Mass. — Forbes  v.  Tuckerman, 
115  Mass.  115.     N.  J.— White  v.  Dum- 
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swer;^^  he  may  not  file  a  second  demurrer,  nor  even  a  plea  without 
special  leave  of  court.'-**  The  time  allowed  for  answer  is  fixed  by  gen- 
eral or  special  rule  of  court.^"  If  defendant  fail  to  answer  within 
the  period  allowed,  pro  confcsso  may  be  entered  against  him  with 
usual  consequences.^ 

(2.)  Sustaining.  —  The  logical  decree  upon  sustaining  a  demurrer  is 
that  the  bill  be  dismissed,  at  least  as  to  demurrant;  and  this  was 
formerly  the  invariable  practice.^  But  in  modern  practice  "the  court 
may  in  its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to  amend 
his  bill  upon  such  terms  as  it  shall  deem  reasonable."^  This  discretion 
is  usually  exercised  with  leniency,  whenever  there  appears  to  be  merits 
in  the  plaintiif's  case  which  were  defectively  stated,  or  some  defect 
in  parties.* 

The  terms  usually  imposed  are  costs  accrued;  but  in  some  cases 
plaintiff  has  been  required  to  waive  certain  strict  formalities,  so  as 
to  facilitate  further  procedure  for  defendant.^ 

(3.)  Effect  of  Decision. — An  order  overruling  a  demurrer  is  inter- 
locutory and  not  final."  It  does  not  work  a  judicial  estoppel  upon  the 
court  so  as  to  prevent  decision  on  final  hearing  that  the  plaintiff's  bill 
does  not,  though  proven,  entitle  him  to  relief.  It  is  merely  conclusive 
that  he  is  entitled  to  an  answer  to  his  bill.'^ 

Sustaining  a  demurrer,  however,  and  dismissing  the  bill  is  a  final 
judgment  and  conclusive  upon  complainant  not  only  in  that  cause 
and  in  that  court  upon  the  case  made  out  by  his  \>\\\,  but  in  any 
subsequent  suit  brought  upon  the  same  facts  either  in  law  or  equity, 
and  even  in  any  other  court  to  which  that  suit  might  have  been 
removed.® 

c.  Flea.  —  This  is  a  pleading  which  denies  some  particular  allega- 
tion in  the  bill  or  some  special  matter  appearing  in  the  record,  or 
alleges  some  pertinent  fact  aliunde  which,  if  true,  will  prove  fatal  to 
the  bill.  There  are  two  kinds — pleas  in  abatement  and  pleas  in  bar, 
either  one  of  which,  if  sustained,  will  avail  to  defeat  the  suit,  and 
thereby  avoid  an  answer  to  the  merits  of  the  case.^ 

L.  The  Answer.  —  1.  Importance.  —  The  double  purpose  of  dis- 
covery and  relief  sought  by  the  bill,  which  may  in  either  or  both 
aspects  be  defeated  by  motion,  demurrer  or  plea  as  shown,  is  partially 


mer,  2  ]S^.  J.  Eq.  527.     Tenn. — Ross  v. 
Meek,  93   Tenn.  666,   28   S.  W.   20. 

97.  White  t\  Dummer,  2  N.  J.  Eq. 
527.     See  Rev.  Ch.  Act,  p.  109,  §31. 

98.  Smith  v.  Taylor,  82  Cal.  533,  23 
Pac.  217;  Kirkpatrick  f.  Corning,  39 
N.  J.  Eq.  22;  Boon  v.  Pierpont,  28  N. 
J.  Eq.  7;  Seeley  v.  Price,  5  N.  J.  Eq. 
231. 

99.  "Wangelin  v.  Goe,  50   111.  459. 
1.     m.— Miller    v.    Davidson,     8     111. 

518.     Mass. — Cowan,  McClung  &  Co.  v. 
Donaldson,  11  Pick.  322.     Tenn. — Ross 


V.  Meek,  93  Tenn.  666,  28  S.  W.  20. 

2.  See  6  Standard  Proc.  988,  et  seq. 

3.  See  4  Standard  Proc.  185,  186, 
204;    and   also   2    Standard   Proc.    996. 

4.  See  4  Standard  Proc.  189,  190. 

5.  See  4  Standard  Proc.  186. 

6.  See  6  Standard  Proc.  988,  ct  seq. 

7.  See  4  Standard  Proc.  151;  6 
Standard  Proc.  991. 

8.  See   the   title    "Demurrer." 

9.  See  the  titles  "Abatement,  Pleas 
of;"  and  also  4  Standard  Proc.  151, 
et  seq. 
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effected  by  compelling  defendant  to  answer  to  the  merits.'"  These 
expedients  beinj?  waived  or  overcome,  and  dci'cndant  having  submitted 
or  been  compelled  to  answer,  the  first  part  of  the  journey  is  accom- 
plished— the  station  of  discovery  is  reached.^^  This  was  formerly  re- 
garded as  of  prime  importance  ;^2  but  the  facilities  afforded  by  modern 
rules  of  evidence,  whereby  a  party  may  be  examined  as  a  witness  by 
his  adversary  by  deposition, ^^  has  lessened  the  value  and  importance 
of  the  discovery  in  equity  pleading  and  practice.^^ 

2.  Nature.  —  Formerly  the  defendant  was  brought  to  answer  like 
a  victim  to  the  altar.^^  If  he  submitted  to  answer  he  was  required 
to  make  a  full  disclosure  as  to  all  matters,^"  and  relics  of  this  rule  are 
still  preserved  in  some  courts.  Generally,  however,  defendant  now 
comes  to  answer,  like  a  wrestler  to  the  combat;  and  he  may  in  all 
cases  by  answer  insist  on  all  matters  of  defense,^^  which  are  properly 
made  by  demurrer  or  plea  excepting  only  matters  of  abatement,  and 
in  some  courts,  even  matters  of  abatement  may  be  included  in  the 
answer. 

3.  Fourfold  Aspect.  —  The  office  of  an  answer  therefore  is  now 
fourfold:  (1)  It  may  set  forth  fully  all  the  defenses  to  the  bill  relied 
on  by  defendant;  in  which  aspect  it  is  a  mere  defensive  pleading,  (2) 
It  may  contain  defendant's  responses  to  the  discovery  sought  by  the 
bill,  and  in  this  aspect  it  serves  the  purposes  of  a  deposition.^**  (3)  It 
may  be  used  to  set  up  matters  of  complaint  by  the  defendant  against 
complainant  or  a  co-defendant,   wherein  it  resembles  a  cross-bill.^^ 


10.  Answer  to  the  merits  implies 
waiver  of  technical  defenses,  and  a 
meeting  between  the  parties  on  the  field 
chosen  by  plaintiff,  where  defendant 
must  either  admit  or  deny  each  and 
every  of  the  material  allegations  of  the 
bill  under  oath,  unless  excused  there- 
from, to  the  end  that  the  proofs  may 
be  heard,  wherever  there  is  conflict, 
and  the  exact  state  of  facts,  if  pos- 
sible be  judicially  ascertained  and  de- 
clared as  a  basis  for  decree.  Story  Eq. 
PI.   849. 

11.  Defendant  must  "upon  his  cor- 
poral oath,  according  to  the  best  and 
utmost  of  his  knowledge,  recoJlection, 
information  and  belief,  full,  true  direct 
and  perfect  answer  make  to  all  and 
singular  the  several  matters  and  things 
alleged,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  here 
again  repeated,  and  he  thereunto  sev- 
erally and  distinctly  interrogated."  3 
Dan.    Ch.    Pr.    1884. 

12.  The  answer  on  oath  was  both  a 
pleading  and  a  deposition.  Story  Eq. 
PI.,  §850;  3  Greenleaf's  Ev.,  §284; 
Smith  V.  St.  Louis  Mut.  L.  Ins.  Co.,  2 
Tenn.  Ch.   601. 

13.  These   facilities,  believed  to  ex- 
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ist  in  nearly  all  the  states,  are  the 
natural  and  almost  inevitable  result 
of  the  legislation  of  the  nineteenth 
century,  which  rendered  parties  com- 
petent witnesses,  and  provided  for 
depositions  of  witnesses  both  at  law 
and  in  equity. 

14.  Under  present  conditions  the 
evidence  of  an  adverse  party  to  a  suit 
may  be  obtained  just  as  that  of  a 
stranger.  Moreover  in  many  states  per- 
sons anticipating  litigation  may  now 
under  statutes  take  depositions  de  bene 
esse  or  to  perpetuate  testimony  or  ob- 
tain discovery,  where  formerly  the  bill 
of  discovery  was  indispensable. 

15.  So  bitter  a  contest  did  Coke  and 
his  compeers  wage  against  the  juris- 
diction of  the  Court  of  Chancery,  that 
the  defendant,  who  was  denied  his 
right  to  follow  his  remedy  in  the  courts 
of  common  law,  and  required  under 
penalty  to  answer  in  chancery,  felt 
himself  deprived  of  the  benefits  of 
Magna  Charta — a  vanquished  and  hu- 
miliated Briton. 

16.  4  Standard  Proc.  155. 

17.  4  Standard  Proc.  151. 

18.  4  Standard  Proc.  151. 

19.  4  Standard  Proc.  167. 
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(4)  It  may  recite  in  detail  the  facts  and  circumstances,  and  the  rela- 
tion of  the  parties  in  the  transaction,  on  account  of  which  plaintiff 
seeks  or  has  obtained  an  injunction,  and  in  this  aspect  may  serve  as 
a  eounter-affidavit-°  on  the  hearing  to  defeat  or  dissolve  the  injunction, 

4.  Answer  Under  Oath.  —  The  answer  in  equity  is  still  required 
to  be  under  oath,  of  the  defendant,^^  unless  this  is  expressly  waived 
by  the  plaintitf  in  his  prayer  for  process.--  And  the  answer  as  a  depo- 
sition thus  taken  has  more  force  than  that  of  any  single  witness  which 
can  be  brought  into  the  case.  But  in  any  case  plaintiff  may  waive 
oath  to  answer,-^  in  which  event  the  answer  cannot  be  a  deposition, 
even  though  defendant  shall  voluntarily  verify  it  by  his  oath.-*  It  is 
then  a  mere  pleading  or  at  most  can  serve  only  as    an    affidavit."^ 

5.  Testing  the  Answer.  —  a.  Methods.  —  Demurrer  in  equity 
lies  to  the  bill  only;-''  it  is  not  applicable  to  the  answer.  The  methods 
of  testing  the  answer  in  equity-^  are  three:  (1)  By  motion.  (2)  By 
exception.     (3)  By  hearing  on  bill  and  answer. 

b.  Motion  To  Take  From  File.  —  This  motion  is  proper,  (a)  where 
the  answer  as  a  pleading  is  so  evasive  or  illusory  as  to  make  no  issue 
or  defense;-^  (b)  where  it  is  not  signed  or  verified;  (c)  where  it  is 
not  properly  entitled;  (d)  where  it  is  filed  too  late;  (e)  where  filed 
by  a  stranger.-® 

The  motion  is  heard  either  in  court  or  at  chambers,  and  if  sustained, 
the  answer  is  taken  off  file,  as  in  case  of  the  demurrer,^"  and  the 
defendant  allowed  to  answer  over.^^  If  overruled  plaintiff  is  mulcted 
in  costs. 

c.  By  Exception,  —  An  answer  is  open  to  exception  on  two 
grounds:  (1)  that  it  is  scandalous  and  impertinent;  (2)  that  it  is 
insufficient.^-  Such  exceptions  must  be  in  writing,  properly  entitled, 
specific  and  signed  by  counsel.^^ 

Scandal  and  Impertinence.  —  Scandal  in  pleading  is  matter  which  is 
libelous,  indecent  or  derogatory  to  the  dignity  of  the  court  or  the 
character  of  a  person.^*  Impertinence  is  matter  which  is  irrelevant 
to  the  cause.^''*  The  same  matter  may  be  both  scandalous  and  im- 
pertinent in  an  answer.^"  If  it  is  either,  it  is  liable  to  exception  by 
the  plaintiff,  on  this  ground.-''^  The  motion  is  referred  to  the  master 
(or  clerk)  for  report,  or  heard  immediately  by  the  chancellor  or 
judge.  If  the  excepted  matter  is  found  to  be  scandalous  or  impertinent 
it  is  expunged  with  costs.-''*' 


20.  See    the   title    "Injunctions." 

21.  4  Standard  Proc.  176. 

22.  4   Standard  Proc.   177,  note  29. 

23.  Barbour's  Eq,  Pr.  36;  2  Dan. 
Ch.  Pr.  486. 

24.  4  Standard  Proc.  161. 

25.  Barb.  Eq.  Pr.   (N.  Y.)   36. 

26.  6  Standard  Proc.  8.57. 

27.  See  "Exceptions  and  Motions 
To  Strike,"  4  Standard  Proc.  180, 
et  fieq.,  and  the  title   "Hearing." 

28.  4  Standard  Proc.  180,  note  46. 


29. 

4  Standard  Proc.  179. 

30. 

2  Dan.  Ch.  Pr.  344;  Barb.  Ch. 

V.  168. 

31. 

Q 

4  Standard  Proc.  180,  and  note 

32. 

4  Standard  Proc.  180. 

33. 

4,  Standard  Proc.  183. 

34. 

4  Standard  Proc.  167. 

35. 

4  Standard  Proc.  168. 

36. 

Barb.  Ch.  Pr.  41. 

37. 

4  Standard  Proc.  180. 

38. 

1  Dan.  Ch.  Pr.  458. 
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Insufficiency When  dofcndant,  in  answering,  fails  to  fully  respond 

to  some  material  allegation,  charge  or  interrogatory,  plaintiff  may 
except  thereto  for  insutificiency.^'^  Here  as  in  case  of  scandal  and 
impertinence  the  case  is  referred  to  the  clerk  (or  master)  for  report, 
or  heard  by  the  judge  or  chancellor.  If  the  exceptions  are  allowed, 
defendant  is  ordered  to  make  full  answer  by  next  rule  day,'"  failing 
which  plaintiff  may  take  pro  confesso*'^  or  attachment  for  contempt/' 
If  Ihey  are  overruled  and  the  answer  held  sufficient  the  plaintiff  pays 
all  costs." 

d.  Setting  Down  for  Hearing  on  Bill  and  Answer.  —  The  supreme 
test  of  an  answer  is  had  by  this  summary  hearing.**  If  plaintiff 
conceives  that  the  answer  contains  sufficient  admissions  of  his  allega- 
tions and  charges  to  entitle  him  to  a  decree  against  defendant  he 
may  and  should  set  down  the  cause  for  hearing  on  bill  and  answer.*'^ 
No  further  proof  may  then  be  taken  by  either  party.**^  The  cause 
is  heard  solely  upon  the  allegations  of  the  bill,  and  the  admissions 
and  denials  of  the  answer,  full  credence  being  given  to  matter  alleged 
in  avoidance  as  well  as  matter  of  traverse.*'^ 

This  gives  to  the  answer  wider  scope  in  proof  than  it  could  have 
on  hearing  in  due  course,  on  bill,  answer  and  replication.**^  If  the 
answer  thus  uncontradicted  makes  out  a  good  defense  for  respondent, 
the  bill  is  dismissed  ;*'■*  but  if  it  does  not  stand  this  test,  and  the  facts 
alleged  and  admitted  entitle  plaintiff  to  relief,  he  obtains  a  decree. 

M.  Cross-Bill.  —  1.  By  Whom  and  When  Filed.  —  Complete 
defense  can  usually  be  made  as  to    existing    parties    by    demurrer, 


39.  4  Standard  Proc.  180. 

40.  4  Standard  Proc.  184. 

41.  See  supra,   VI,  G. 

42.  2  Dan.  Ch.  Pr.  333. 

43.  2  Dan.  Ch.  Pr.  334. 

44.  It  is  not  an  experimental  test, 
like  a  demurrer  to  a  bill,  wherein,  if 
one  fail,  he  may  yet  recover  and  save 
his  cause  by  answer.  Demurrer  to  an- 
swer does  not  lie.  Nor  is  there  any 
way  to  test  its  complete  sufficiency 
except  by  a  trial  on  the  merits.  This 
is  had  by  setting  down  for  hearing  on 
bill  and  answer,  and  the  test  is  not 
only  supreme  but  final.  There  is  no 
locus  penetejitiae  for  plaintiff.  If  he 
has  misconceived  the  scope  or  force  of 
the  answer,  and  it  prove  too  strong  for 
his  bill,  his  suit  is  lost  and  cannot  be 
again  tried  on  proof,  nor  can  it  be 
revived.  People's  U.  S.  Bank  v.  Gib- 
son, 161  Fed.  286,  88  C.  C.  A.  332. 

45.  No  step  in  a  suit  calls  for  clear- 
er insight  or  more  delicate  discrimina- 
tion than  this  one.  Plaintiff  in  ef- 
fect concedes  that  he  can  prove  no 
more  of  his  bill  than  defendant  has  ad- 
mitted; and  cannot  disprove  any  niate- 
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rial  statement  of  the  answer;  and  so 
he  asks  the  court  to  scrutinize  the 
pleadings  and  thus  ascertain  the  state 
of  facts  from  bill  and  answer,  and  so 
decree.  Banks  v.  Manchester,  128  U.  S. 
244,  9  Sup.  Ct.  36,  32  L.  ed.  425;  Bes- 
son  &  Co.  i:  Goodman,  147  Fed.  887. 

46.  Defendant  may  wish  to  strength- 
en his  case  by  details  of  proof;  he  can 
add  nothing  to  his  answer  by  proof, 
and  plaintiff  has  already  admitted  that. 
Plaintiff  closes  his  case  against  proof 
by  setting  the  cause  down  for  hearing. 
Proofs  therefore  cannot  avail  either 
party. 

47.  1  Barb.  Ch.  Pr.  318;  2  Dan.  Ch. 
Pr.  982,  and  the  following  cases:  U.  S. 
Iowa  V.  Illinois,  147  U.  S.  1,  13  Sup. 
Ct.  239,  37  L.  ed.  55;  Besson  &  Co.  v. 
Goodman,  147  Fed.  887;  Walker  v. 
Jack,  88  Fed.  576,  31  C.  C.  A.  462. 
N.  Y. — Brinckerhoff  v.  Brown,  7  Johns. 
Ch.  210.  Tenn. — Railroad  v.  Murrell, 
11  Heisk.  715;  Rodgcrs  v.  Rodgcrs,  6 
Heisk.   489. 

48.  Gibson  Suits  in  Ch.,  §439. 

49.  Gibson  Suits  in  Ch.,  §439;  Keese 
r.  Barker,  85  Ala.  474,  5  So.  305. 
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plea  or  answer.  In  the  rare  eases  wherein  aggressive  pleading  is 
necessary  for  a  defendant  to  get  full  justice  against  complainant  or 
a  co-defendant,^°  and  in  all  cases  wherein  additional  parties  are  es- 
sential to  a  complete  decree  in  equity''^  resort  is  had  to  a  cross-bill/'^- 
Any  defendant  may  file  a  cross-bill  at  the  time  of  filing  answer,  as 
of  course.^^  But  he  must  first  answer  the  original  bill.^*  If  he  does 
not  file  the  cross-bill  as  part  of,  or  concurrently  with  his  answer,  he 
must  obtain  leave  of  court  to  bring  it  later,  by  petition  showing 
grounds  on  oath.^^ 

2.  Nature.  —  The  matter  of  the  cross-bill  must  be  germane  to  the 
matter  of  the  original  bill,  and  not  a  separate  case.'^*'  The  cross-bill 
like  set-off  at  law  must  be  entitled  in,  and  becomes  on  filing,  an  integral 
part  of  the  original  cause,^"  Defendant  filing  cross-bill  must  give 
bond  and  sue  out  process,  and  hring  it  to  issue.°^  Defense  to  it  may 
be  made  as  to  the  original  by  motion,  demurrer,  plea  or  answer.°^  But 
the  bill  and  cross-bill  make  a  single  cause  of  the  original  title, '^*'  under 
which  all  steps  and  proof  taken  are  entitled,  and  both  bills  proceed 
pari  passu  to  the  hearing.  A  true  cross-bill  can  be  filed  only  in  the 
same  court  as  and  in  the  cause  made  by  the  original  bill.*^^ 

N.  Intervention.  —  It  is  a  plaintiff's  right  to  choose  whom  he 
will  sue,''-  and  no  person  may  compel  plaintiff  to  make  him  defend- 
ant in  any  personal  suit  either  at  law  or  in  equity. •'^  But  where  a 
cause  in  chancery  involves  the  title  or  right  to  possession  of  any 
property"*  either  real  or  personal,  any  stranger  to  the  suit,  claiming 
title  or  possession,*^'^  may  by  permission  of  court  intervene  and  assert 
his  right  or  defend  his  title,®^  even  though  adverse  to  both  the  present 
parties.*'^ 

Unless  his  interest  in  the  subject-matter  already  appear  of  record. 


But  semhle  in  some  jurisdictions 
there  are  cases,  wherein  the  dismissal 
will  be  without  prejudice.  1  Barb.  Ch. 
Pr.  318;  2  Dan.  Ch.  Pr.  982,  or  that 
plaintiff  may  obtain  leave  under  pe- 
culiar conditions  to  withdraw  his  sub- 
mission and  remand  the  cause  to  the 
rules  for  proof.     Ibid. 

50.  6  Standard  Pkoc.  263. 
6  Standard  Prog.  276. 
See   generally  the  title    "Cross- 


51. 
52. 
Bill.' 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 


6  Standard  Prog.  282. 

6  Standard  Proc.  2S0. 

6  Standard  Proc.  282. 

6  Standard  Prog.  276. 

6  Standard  Prog.  261. 

6  Standard  Proc.  288. 

See  the  title  "Cross-Bill." 

6  Standard  Proc.  2G1. 

See   the   title   "Cross-Bill." 

Smith  V.  Gale,  144  U.  S.  509,  12 
Sup.  Ct.  674,  36  L.  ed.  521;  Gregory  v. 
Pike,    67    Fed.    837,    15    C.    C.    A.    933. 


Unless  an  indispensable  party  is 
omitted.  Shields  f.  Barrow,  17  How. 
(U.  S.)  139,  15  L.  ed.  158. 

63.  In  such  ease  unless  plaintiff 
amends  his  bill,  it  will  be  dismissed. 
Carter  v.  New  Orleans,  19  Fed.  659; 
Chester  v.  Life   Assn.,   4  Fed.  487. 

64.  Kouse  v.  Letcher,  156  U.  S.  47, 
50,  15  Sup.  Ct.  266,  39  L.  ed.  342; 
Compton  V.  Jesup,  68   Fed.  279. 

65.  Clark  r.  Eureka  C6unty  Bank, 
116  Fed.  534;  Carter  v.  New  Orleans, 
19  Fed.  659,  and  cases  above  cited. 

66.  Newton  v.  Gage,  155  Fed.  598; 
Massachusetts  Loan  &  Trust  Co.  v.  Kan- 
sas, etc.  E.  Co.,  110  Fed.  28,  49  C.  C.  A. 
18. 

67.  Credits  Comm.  Co.  V.  United 
States,  177  U.  S.  311,  20  Sup.  Ct.  636, 
44  L.  ed.  782;  United  States  f.  Phil- 
lips, 107  Fed.  824,  46  C.  C.  A.  660; 
Minot  V.  Mastin,  95  Fed.  739,  37  C.  C. 
A.  38. 

See  the  title  "Intervention." 
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the  intervener  mnst  show  the  same  by  verified  petition""  asking  to  be 
made  a  party  to  the  suit.  On  good  prima  facie  showing,  an  order  will 
be  entered,  unless  plaintiff  object,""  making  petitioner  a  party  and 
permitting  him  to  tile  the  proper  plcading,^^  or  the  petition  may  be 
accepted  and  ordered  to  stand  as  suchj^ 

0.  Amendments.  —  In  General.  —  Courts  of  equity  must,  when 
possible,  do  full  justice.^-  Sometimes,  however,  the  condition 
of  the  pleadings  forbid  this."  No  courts  act  sua  sponie,  but  decide 
only  cases  properly  brought  before  them.^*  Parties  must  duly  pre- 
sent their  cases.'^^  Due  presentation  requires  amendment.  This  the 
court  may  not  make  on  its  own  motion,  nor  even  on  motion  of  the 
opposite  party.  Each  party  must  amend  his  own  pleadings.^"  This 
he  may  do,  or  omit  at  his  peril."  Amendment  is  generously  allowed 
under  the  rule  or  discretion  of  the  court.'^^  Its  sole  object  is  the  at- 
tainment of  justice  in  the  decision  of  the  cause.^''  Amendment  may 
be  effected  not  only  by  adding  to,  or  substituting,  but  also  by  taking 
from  the  original.^'' 

P.  Replication.  —  Diversity  of  Practice.  —  The  final  act  of 
pleading  is  a  replication  to  the  plea  or  answer.  Formerly  this 
might  be  general  or  special.''^  But  in  modern  equity  practice  only 
the  general  replication  remains;®^  and  in  some  states  no  replication 
whatever  is  required  or  permitted,  even  where  the  answer  is  by  way 
of  confession  and  avoidance  f^  a  sufficient  replication  is  always  im- 
plied to  warrant  the  admission  of  any  proof  competent  to  oppose  and 
defeat  the  defense  set  up  in  the  answer.®* 

Default  on  Replication — Where  the  general  replication  is  retained  as 
part  of  the  system  of  equity  pleading,  it  is  essential  although  merely 


68.  Krippendorf  v.  Hyde,  110  U.  S, 
276,  4  Sup.  Ct.  27,  28  L.  ed.  145;  Born 
V  Schneider,  128  Fed.  179;  Perry  V. 
Godbe,  82  Fed.  141. 

69.  Powell  V.  Leicester  Mills,  92 
Fed.  113 

70  Empire  Dist.  Co.  v.  McNulta,  77 
Fed.   701. 

71.  Washington,  etc.  E.  Co.  v.  Brad- 
ley, 7  Wall  (U.  S.)  575,  19  L.  ed. 
274;  Blafifer  t\  New  Orleans  W.  Supply 
Co.,  160  Fed.  389,  87  C,  C.  A.  341. 

72  Gibson,  Suits  in  Ch.,  §427.  See 
on  the  subject  of  this  section  the  titles 
"Amendments  and  Jeofails;"  "Bills 
and  Answers." 

73.  Gibson,   Suits   in   Ch.,   §427. 

74.  Gibson,   Suits   in    Ch.,    §428, 

75.  Eodgers  v.  Rodgers,  1  Paige  Ch. 
(N.  Y.)  424 

76.  1    Dan.    Ch.    Pr.    403,    415,    n.    5. 

77.  Gibson,  Suits  in  Ch.,  §428,  s.  s.  4. 

78.  Story's  Eq.  PI.,   §883. 

79.  Hardin  v.  Boyd,  113  IJ.  S.  756, 
5  Sup    Ct.  771,  28  L.  ed.  1141. 

80.  New  Fed.  Eq.  Eule,  No.  19. 
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The  subject  of  amendments  of  bills 
and  answers  is  fully  treated  in  4  Stand- 
ard Proc.  185,  et  seq. 

81.  Barb.  Eq.  Pr.  250. 

82.  The  standard  of  pleading  in  this 
particular  was  fixed  in  America  as 
early  as  1842,  when  Equity  Eule  45 
was  promulgated,  beginning:  "No  spe- 
cial rejjlication  to  any  answer  shall  be 
filed,"  and  providing  that  any  further 
pleading  by  plaintiff  made  necessary  by 
the  answer,  should  be  made  by  way  of 
amended  bill. 

83.  In  Tennessee  the  statute  per- 
emptorily forces  issue  in  these  words: 
"No  replication  or  other  pleading,  after 
answer  filed,  is  required  or  allowed; 
but  all  cases  will  be  heard  as  if  replica- 
tion had  been  filed,  etc."  Code,  §4322. 
In  some  states  a  statutory  general 
replication  is  provided  for.  See  the 
title  "Replication  and  Reply." 

84.  Under  either  practice,  plaintiff 
may  offer  any  proof  to  oppose  and 
overcome  the  answer,  which  any  proper 
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formal  ;®^  and  the  failure  to  file  it  in  due  time  puts  plaintiff  in  default, 
for  which  defendant,  by  taking  advantage  thereof  either  on  plea  or 
answer,  may  have  the  bill  dismissed  on  motion/'^ 

C.  Eejoinder  by  Amended  Bill.  —  The  answer  may  disclose  de- 
fects in  plaintiff's  case  which  at  law  would  be  met  by  special  rejoinder; 
but  no  rejoinder  is  allowed  in  equity,  and  the  plaintiff  to  support  his 
case  and  supply  defects  in  his  bill,  must    file    an    amended    bill.*^ 

Amending  Replication. —  The  general  replication  is  so  formal  and  uni- 
form that  the  pleader  can  hardly  go  amiss  in  its  preparation.  It 
contains  only  a  formal  saving  of  exception  to  the  answer,  a  protestation 
of  the  truth  and  sufficiency  of  the  bill  and  a  formal  absque  hoc  denial 
of  the  truth  and  sufficiency  of  the  answer.®^ 

If,  however,  any  error  is  made  in  its  form  or  substance,  it  is  usual 
to  permit  amendment  at  any  time  before  hearing  or  trial  ;^''  and,  even 
where  plaintiff  is  in  default  for  failure  to  file  it,  leave  is  generally 
given  at  any  time  before  dismissal  to  permit  a  filing  nunc  pro  tunc 
on  terms.^" 

Q.  Interlocutory  Proceedings.  —  1.  Introductory.  —  a.  Ad- 
vancing the  Cause.  —  The  various  writs  and  steps  in  a  case 
whereby  plaintiff  may  advance  his  cause  and  protect  his  interests,  such 
as  injunctions,"^  receivers"'  and  the  like    are  taken  upon  his  applica- 


replication,    either   general     or    special, 
would  have  allowed. 

85.  Illustration  of  this  survival  of 
legal  technicality  was,  until  the  pres- 
ent year,  found  in  the  federal  prac- 
tice, wherein  special  replication  was 
forbidden,  Eule  No.  45,  but  general 
replication  was  required  under  penalty 
of  dismissal  of  bill  for  failure,  even 
though  the  answer  contained  nothing 
but  denials  and  thus  made  a  complete 
general  issue.  See  Old  Federal  Equitv 
Rule,   No.   66. 

86.  This  procedure  is  found  also  in 
Massachusetts  and  possibly  other  states, 
while  in  Maine,  Alabama,  Arkansas, 
Illinois,  Vermont  and  Virginia,  failure 
to  file  replication  confesses  the  truth 
of  the  answer  and  amounts  to  setting 
down  for  hearing  on  bill  and  answer. 
Fletcher's  Eq.   PI.   and  Pr.,   §356,   n.  4. 

87.  This  is  the  invariable  practice 
in  the  federal  courts,  and  not  uncom- 
mon in  the  states.  U.  S. — Taylor  i;. 
Benham,  5  How.  233,  12  L.  ed.  130; 
Piatt  V.  Vattier,  9  Pet.  405,  9  L.  ed. 
173;  Vattier  v.  Hinde,  7  Pet.  252,  8 
L.  ed.  675;  Marsteller  v.  McLean,  7 
Cranch  156,  3  L.  ed.  300.  Ala.— Beattie 
V  Abercrombie,  18  Ala.  9.  Conn. — Iloyt 
V.  Smith,  27  Conn.  468.     lU.— Papin  v. 


Goodrich,  103  111.  86.  Mass. — Nichols 
r.  Rogers,  139  Mass.  146,  29  N.  E. 
377.  Mich.— Babcock  v.  Twist,  19 
Mich.  516.  Neb. — Killinger  v.  Hart- 
man,  21  Neb.  297,  31  N.  W.  918.  N.  H. 
Bellows  V.  Stone,  14  N.  H.  175.  N.  J. 
Codington  v.  Mott,  14  N.  J.  Eq.  430. 
Pa.— Wilhelm's  Appeal,  79  Pa.  120. 
Tenn. — Patton  v.  Dixon,  105  Tenn.  97, 
58  S.  W.  299.  Va.— Hurt  v.  Jones,  75 
Va.  341 ;  Belton  v.  Apperson,  26  Gratt. 
207.  W.  Va.— Edgell  v.  Smith,  50  W. 
Va.   349,   40   S.   E.   402. 

88.  Cooper's  Eq.  PI.  329,  330;  Mit- 
ford's  Eq.  PI.  (Jeremy)  321,  322;  Bar- 
ton's Suit  in  Eq.   144,   145. 

89.  1  Dan.  Ch.  Pr.  831;  Goodyear  v. 
McBurney,  3  Blatch.  32,  10  Fed.  Cas. 
No.  5,574. 

90.  U.  S.— Fischer  v.  Hayes,  6  Fed. 
76.  ni.— Corbus  v.  Teed,  69  111.  205. 
Md.— Glenn  v.  Hebb,  12  Gill  &  J.  271. 
N.  J.— Gaskill  v.  Sine,  13  N.  J.  Eq. 
130.  N.  Y.— Sea  Ins.  Co.  v.  Day,  9 
Paige  Ch.  247;  Smith  v.  West,  3  Johns. 
Ch.    363. 

See  the  title  "Replication  and  Re- 
ply." 

91.  See  the  title  "Injunctions." 

92.  See  the  title  "Receivers." 
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tion,"''  made  by  motion  or  petition,  and  authorized  by  special  order 
in  tlie  premisos.^* 

Notwitlistandinc^  the  circumstantial  variety"''  apparent  in  different 
courts  in  the  forms  of  procedure  on  these  applications,  there  is  sub- 
stantial uniformity'*""  in  the  ol)ject,  method  and  effect  of  these  pre- 
liminary proceedings  in  the  several  state  and  federal  courts. 

b.  Application.  —  Whether  the  application  shall  be  made  by  motion 
or  petition  is  determined  in  some  courts  by  rule  of  practice,"^  which 
often  prescribes  the  essential  requirements,  including  the  time  of  notice 
to  be  given."*  Usually,  however,  the  procedure  is  indicated  by  the 
peculiar  nature  of  each  particular  case ;  and  the  applicant  may  em- 
ploy petition  or  motion,  whichever  is  best  suited  to  the  case."" 

Unless  the  facts,  warranting  the  order,  already  appear  in  the  rec- 
ord^ the  petition,  setting  them  forth,  must  be  sworn  to,^  or  the  motion 
must  be  supported  by  affidavit,  showing  the  grounds  of  the  application.^ 

Petition —  The  petition  may  serve  the  function  not  only  of  a  plead- 


93.  The  plaintiff  is  dominus  litis, 
and  must  advance  his  cause,  under  pen- 
alty for  failure,  which  is  usually  dis- 
missal of  suit.  U.  S. — Electrolibration 
Co.  V.  Jackson,  52  Fed.  773;  Gilbert 
V.  Van  Arman,  1  Flip.  421,  10  Fed. 
Cas.  No.  5,414.  Ky. — Morgan  f.  Cur- 
rie,  3  A.  K.  Marsh.  293.  N.  Y.— Ver- 
milyea  V.  Odell,  4  Paige  121.  N.  C. 
Holmes  v.  Williams,  11  N.  C.  371.  S.  C. 
Colding  t:   Badgar,   3   Rich.   Eq.   368. 

94.  Motion  is  proper,  when  the  ap- 
plication is  simple,  or  formal  and  the 
evidence  already  on  record.  Petition 
should  be  used  when  the  matter  pre- 
sented is  complicated  and  the  facts 
making  a  prima  facie  case  are  to  be 
presented  on  ex  parte  oath.  The  result 
sought  under  either  form  is  an  inter- 
locutory  order    advancing   the   cause. 

95.  Under  some  systems  of  Chan- 
cery practice  the  words  motion  or 
petition  are  often  used  alternatively, 
so  as  practically  to  leave  choice  to  the 
solicitor  which  he  will  use;  while 
other  codes  prescribe  the  means,  by 
which  the  party  wishing  to  make  an 
interlocutory  application,  shall  present 
it  to  the  court.  Sometimes  affidavits 
are  expressly  required;  sometimes  not. 
Some  equity  judges  regard  rules  as 
mandatory,  others  as  merely  advisory, 
with  the  general  result  that  equity 
procedure  in  the  several  states  is  as 
varied  as  soil,  surface,  climate  and 
production. 

96.  And  yet  there  is  the  racial  re- 
semblance of  the  products  of  Anglo- 
Saxon  communities,  living  in  the  tem- 
perate  zone,   and   engaged  in  the  pur- 

Vol.  VIII 


suit   of  justice   and   equity  by  rules   of 
their  own   making. 

97.  2  Dan.  Ch.  PI.  &  Pr.  1587;  1 
Barb.  Ch.  Pr.  565.  See  the  titles 
"Courts;"   "United  States  Courts." 

98.  2  Dan.  Ch.  PI.  &  Pr.  1593-94; 
Foster's  Fed.  Pr.,  §197;  Barb.  Ch.  Pr. 
570. 

Notice  is  waived  by  appearance  with- 
out objection.  Kimbrough  v.  Orr  Shoe 
Co.,    98    Ga.    537,    25    S.    E.    576. 

99.  The  English  chancery  practice 
and  some  American  courts  make  clear 
distinction  between  special  motions  and 
motions  of  course,  the  latter  being 
ex  parte  and  therefore  uncontested, 
while  the  former  require  notice  and 
permit  resistance.  2  Dan.  Ch.  PI.  & 
Pr.  1591,  1592;  Foster's  Fed.  Pr.  195, 
196. 

1.  Such  record  evidence  is  common- 
ly found  for  motions  and  orders  of 
course. 

2.  Petitions  are  generally  used 
where  the  applicant  recognizes  that  the 
laboring  oar  is  his,  and  expects  to  use 
affidavits  of  compurgators  or  other  vol- 
untary witnesses  to  support  his  own 
sworn  petition.  Ala. — Foscue  n.  Lyon, 
55  Ala.  440.  Mass. — Bergen  v.  Jones, 
4  Mete.  371.  N.  Y. — Dyckman  V.  Ker- 
nochan,  2  Paige  Ch.  26.  Tenn. — Com- 
fort V.  McTeer,  7  Lea  652. 

3.  Grounds  mean  not  only  the  rea- 
son, but  also  the  facts  upon  which  the 
application  is  based,  and  these  must 
have  at  least  a  prima  facie  or  ex  parte 
showing  before  the  court  or  judge  will 
make  order  for  any  step  or  process 
other    than    these     which     come     "of 
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ing,*  but  also  of  a  brief  in  support  of  the  special  application,'''  thus 
combining  in  a  single  paper  all  the  essentials  of  fact  and  law  to  show 
the  plaintiff's  right  to  the  particular  order  sought  in  aid  of  the 
general  purpose  of  the  suit.® 

Motion — A  motion  may  point  out,  beside  the  thing  desired,^  the 
grounds  of  its  allowance,^  while  the  essential  facts,  not  already  in 
the  record,  will  be  set  forth  by  affidavit,**  and  a  brief  will  cite  the 
statutes  and  cases  authorizing  the  order  sought.^" 

2.  Orders  of  Course.  —  Nature.  —  Besides  the  special  orders  in 
chancery  made  of  judicial  discretion  in  matters  of  injunction,  receivers, 
contempts"  and  other  preliminary  proceedings  in  equity,  there  are 
certain  other  interlocutory  orders  made  and  entered  as  of  course^^ 
without  the  exercise  of  the  judicial  discretion. 

They  are  rather  automatic  in  their  nature,^^  and  prescribed  by 
statute  or  rule  of  court  in  given  cases  and  conditions,  to  speed  the 
cause.^*  These  orders  of  course,  though  not  uniform  in  all  chancery 
courts,  are  well  illustrated  by  the  federal  practice  in  equity,  wherein 
they  may  be  entered  by  the  clerk,  or  even  by  counsel  of  record  with- 
out the  judge's  knowledge.^" 

3.  Evidence.  —  In  General.  —  Upon  the  issues  loosely  made  by 
equity  pleading,"  the  parties  prepare  for  hearing  by  taking  proof  in 
the  form  of  depositions,^^  each  side  striving  to  sustain  his  own  allega- 


course. "  Therefore,  it  is,  that,  unless 
the  necessary  facts  appear,  whether  the 
motion  is  ore  tenus,  or  is  required  to 
be  in  writing  (Old  Federal  Eule  6  and 
Supremo  Court  Eule  6)  they  must  be 
set  forth  in  writing,  supported  by  oath. 
2  Dan.  Ch.  PI.  &  Pr.  1789. 

4.  This  pleading  function  is  spe- 
cially true  of  petitions  seeking  other 
relief  than  that  specially  prayed  for 
in  the  bill,  and  of  petitions  by  persons 
asking  to  be  made  parties  to  the  suit. 
1  Barb.   Ch.  Pr.  479. 

5.  This  is  common  modern  practice, 
when  application  is  not  made  by  solic- 
itors or  counsel  in  person,  but'  the 
whole  matter  of  the  application  both 
fact  and  law  is  embodied  in  a  single 
document,  sent  to  the  judge,  through 
the  clerk's  office,  for  consideration  in 
the  absence  of  the  applicant. 

6.  Gibson's   Suits   in    Ch.,     §791-799. 

7.  This,  of  course,  every  application, 
whether  by  petition  or  motion,  must 
specify,  as  the  very  essence  of  the 
step.     See  the  title  "Motions." 

8.  Facts  and  law,  see  next  preced- 
ing note  3. 

9.  Ibid,  also  New  Fed.  Eq.  Rule  17. 

10.  Supra,   note   80. 

11.  Soo  the  titles  "Contempt;" 
"Injunctions;"   "Receivers." 


12.  They  are  called  also  "common 
orders"  and  are  the  logical  and  legal 
sequence  of  conditions  prescribed  by 
rule  or  statute  without  variation.  2 
Dan.  Ch.  PI.  &  Pr.  1589;  1  Barb.  Ch. 
Pr.  582;  1  Beach  Mod.  Eq.  Pr.,  §593; 
New   Federal   Equity   Rule,   No.   2. 

13.  2   Barb.   Ch.   Pr.   567. 

14.  Blair  v.  Reading,  99  111.  600; 
Hunt  V.  Wallis,  6  Paige  Ch.  (N.  Y.) 
371. 

15.  New  Fed.  Eq.  Rule,  No.  5.  See 
generally  the  titles  "Judgments;" 
See  also  the  titles  "Assistance,  Writs 
of;"  "Attachment;"  "BiUs  and  An- 
swers;" "Default;"  "Dismissal,  Dis- 
continuance and  Nonsuit;"  "Filing;" 
"Injunctions;"  "Objections  and  Ex- 
ceptions. ' ' 

16.  See  Gresley  on  Evidence  23; 
Attorney  General  v.  Whorwood,  1  Ves. 
Sr.   534,   27   Eng.   Reprint   1188. 

17.  See  the  title  "Depositions." 
This  has  been  the  general  and  al- 
most exclusive  mode  of  taking  proof  in 
the  United  States  for  a  century.  But 
the  now  rules  of  practice  for  the  courts 
of  equity  of  the  United  States,  pro- 
mulgated by  the  Supreme  Court  of  the 
United  States,  Nov.  4,  1912,  effective 
Feb.  1,  1913,  have  wrought  a  revolution 
in  mode  of  proof  in  equity,  and  deposi- 
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tions  niid  denials  and  to  ovorcomc  liis  opponents.^"  Usnally  tlie  most 
important  tcslimony  is  the  sworn  answer  of  defendant.^" 

Modern  Methods. —  The  past  half-century  has  recorded  great  changes 
in  the  law  of  evidence,  both  in  law  and  equity,  whereby  the  com- 
petency of  witnesses  has  been  liberalized  and  enlarged,-"  and  the  taking 
of  proof  greatly  facilitated  especially  in  chancery.  Parties  have 
generally  been  rendered  competent  witnesses,-^  and  counsel  are  al- 
lowed to  be  present  and  orally  to  examine  and  cross-examine-^  wit- 
nesses, and  publication  is  allowed  directly  depositions  are  filed.^" 
Larger  opportunity  is  afforded  for  impeaching  witnesses  and  their 
testimony  and  generally  for  fully  developing  all  the  circumstances 
of  the  case.-* 

Local  Rules. —  The  law  of  evidence  is  of  the  same  general  substance 
in  all  the  states ;  but  great  diversity  of  detail  in  taking  and  presenting 
proof  in  equity  is  occasioned  by  local  statutes  and  rules  of  court.-'^ 
In  some  states  the  chancery  rules  still  require  all  proof  in  equity  to 
be  reduced  to  depositions  and  documents,-"  while  in  others  the  pro- 
cedure is  conformed  to  that  at  law,  and  witnesses  called  in  person 


tions  can  now  be  taken  in  those  courts 
only  by  special  leave  of  court.  Eulo 
47. 

Eule  46  tbus  prescribes  the  practice 
henceforth:  "In  all  trials  in  equity 
the  testimony  of  witnesses  shall  be 
taken  orally  in  open  court,  except  as 
otherwise  provided  by  statute  or  these 
rules.  The  Court  shall  pass  upon  the 
admissibility  of  all  evidence  offered  as 
in  actions  at  law." 

This  follows  the  English  practice  in 
equity  prescribed  by  the  Judicature 
Act  of  1875,  whereby  the  courts  of 
chancery  and  common  law,  were  all 
united  in  a  single  high  court,  and  the 
practice,  so  far  as  feasible,  conformed 
to  a  single  standard. 

18.  The  rules  of  evidence,  as  of 
pleading,  are  theoretically  the  same  at 
law  and  in  equity,  with  this  difference, 
that  courts  of  equity  must  necessarily 
exercise  more  liberality  in  admitting 
testimony  than  the  law  courts.  3 
Greenleaf  Ev.,  §§360-3G7. 

19.  Because  wherein  it  is  responsive 
to  the  bill  it  requires  more  than  one 
witness  to  overcome  it.  U.  S. — Vigil 
V.  Hopp,  104  U.  S.  441,  26  L.  ed.  765. 
Ala. — Marshall  v.  Croom,  52  Ala.  554. 
Fla.— White  v.  Walker,  5  Ela.  478.  Md. 
Feigley  v.  Feigley,  7  Md.  537.  N.  H. 
Johnson  v.  Richardson,  38  N.  H.  353. 
N.  J.— Chance  v.  Teeple,  4  N.  J.  Eq.  173. 
Pa.— Pusey  f.  Wright,  31  Pa.  387.  Tenn. 
Bogart  V.  McClung,  11  Heisk.  105,  113. 
Va. — Kennedy  v.  Baylor,  1   Wash.   162. 

20.  This  movement  in  America  syn- 
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chronized  with  the  reformed  procedure 
campaigns,  led  in  New  York  by  David 
Dudley  Field,  which  prevailed  in  some 
Atlantic  states,  many  central  states  and 
all  the  trans-Mississippi  states.  See 
the  "Introduction,"  Volume  I  of  this 
work;  and  the  title  "Competency,"  in 
the  Encyclopedia  of  Evidence. 

21.  See  the  title  "Parties  as  Wit- 
nesses," in  the  ENCYCLOPiEDiA  OF  Evi- 
dence. The  common  exception  to  this 
IS  where  the  opposite  party  is  dead  and 
the  testimony  is  of  statement  by  or 
transaction  had  with  him.  See  the  title 
* '  Transactions  With  Deceased  Persons, ' ' 
in  the  Encyclopaedia  of  Evidence. 

22.  This  was  formerly  permitted  ex- 
cept when  the  depositions  were  taken 
on  interrogatories. 

23.  The  old  practice  allowed  publica- 
tion of  depositions  after  the  examina- 
tion of  witnesses  on  both  sides  was 
ended.  Barton's  Suit  in  Eq.  114.  See 
the  title   "Depositions." 

24.  See  the  title  "Impeachment  of 
Witnesses,"  in  the  Encyclopedia  op 
Evidence.  The  modern  method  doubt- 
less results  in  developing  more  fact, 
falsehood  and  fiction  than  the  former 
method,  which  considered  somewhat 
the  public  welfare  as  well  as  the  in- 
terests of  parties  litigant,  and  deliv- 
ered witnesses  somewhat  from  tempta- 
tion to  falsehood,  which  the  modern 
method  ignores. 

25.  See  the  title  "Courts,"  and  local 
statutes  and  rules. 

26.  See   the   title    "Depositions." 
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into  open  court  to  testify  orally  before    the    chancellor    or    judge. 

4.  The  Hearing.  —  a.  Entering  on.  —  "When  the  period  for  proof 
has  expired  and  publication  has  passed,  or  when  the  cause  has  been 
reached  on  the  calendar  or  docket,  it  usually  stands  for  hearing  with- 
out further  formality  ;2^  and  defendant  is  held  to  waive  any  defect 
of  parties,-^  unless  he  makes  his  objection  before  proceeding  to  the 
merits  on  pleadings  and  proof.-" 

If  objections  for  want  of  parties  are  sustained,  plaintiff  may  waive 
his  equities  and  right  to  relief  against  persons  not  parties  and  the 
hearing  proceeds  regularly  on  the  case  made  against  actual  parties  iu 
court.""  Without  waiver  the  court  may  order  the  cause  to  stand  over 
on  plaintiff  paying  costs,  that  he  may  apply  for  leave  to  make  new 
parties  ;^^  failing  which  his  bill  will  be  dismissed.^*- 

b.  Procedure.  —  The  cause  coming  on  for  hearing  the  bill  is  read 
or  its  leading  features  pointed  out  by  junior  counsel  for  complain- 
ant,^^ and  the  like  is  done  with  the  answer  by  junior  counsel  for 
defendants.^*  Senior  counsel  for  defendants  then  elaborates  their 
case,  presenting  pertinent  proof  in  support  of  his  contention,^^'  and 
the  forensis  litigatio  is  concluded  by  senior  counsel  for  complainant, 
elaborating  with  proof  and  application  of  doctrine  the  case  made  by 
the  bill,-'"  after  which  the  judge  or  chancellor  decides  the  cause  or 
takes  it  under  advisement,  for  decision  or  disposition  at  some  future 
day. 

Briefs.  —  In  addition  to  oral  argument  at  the  hearing  courts  expect 
and  usually  require  counsel  to  submit  briefs^^'^  upon  the  various 
points  of  contention,  embodying  their  views  of  the  rights  and  equities 
of  their  respective  clients,^^  and  supporting  them  by    quotations    or 


27.  "Hearing"  is  the  equivalent  in 
Chancery  of  "trial"  at  law,  although 
the  New  Federal  Rules  have  adopted 
the  latter  term  in  Rules  Nos.  26,  46 
and  56,  while  preserving  the  former 
without  apparent  distinction  in  Rules 
Nos.  1,  6,  29  and  66.  See  the  titles 
"Hearing;"  "Trial." 

28.  This  waiver  can  only  affect  de- 
fendant's own  rights  and  interests.  1 
Barb.  Ch.  Pr.  320.  See  the  title 
"Parties." 

29.  The  proper  mode  of  making  this 
objection  to  insure  a  hearing  and  con- 
sideration of  it  is  in  the  answer.  Old 
Fed.  Eq.  Rules  52,  53  and  New  Eules, 
Nos.  43  and  44. 

30.  1  Barb.  Ch.  Pr.  320,  321. 

31.  Del. — Satterthwait  v.  Marshall, 
4  Del.  Ch.  337.  N.  J.— Kempton  v. 
Bartine,  60  N.  J.  Eq.  411,  45  Atl.  966. 
N.  Y.— Cook  V.  Mancius,  3  Johns.  Ck 
427.  N.  C— Gordon  v.  Holland,  38  N, 
C.  362.  Vt.— Beardsley  v.  Knight,  10 
Vt.   185. 


But  in  Tennessee  and  some  other 
states  objection  must  be  taken  before 
hearing,  else  it  is  waived.  Gibson, 
Suits   in   Ch.,   §283. 

32.  Mitchell  v.  Lowndes,  2  Cox  15, 
30  Eng.  Reprint  7. 

33.  Barton's  Suit  in  Eq.  133. 

34.  2   Beach  Mod.  Eq.   Pr.,   §631. 

35.  Gibson,   Suits   in   Ch.,    §534. 

36.  Barton  Suit  in  Eq.   133. 

37.  Tennessee  Chancery  Rule  X,  §2. 
See  local  rules  of  court. 

38.  "Brief"  was  originally  a  for- 
mal letter  by  an  attorney  or  solicitor 
to  his  barrister  or  counsel  outlining 
the  ease  he  is  expected  to  try.  In 
America  it  was  formerly  the  outline 
of  argument  prepared  by  counsel^  for 
use  in  the  appellate  court.  Now  it  is 
a  concise  statement  of  the  case,  es- 
pecially of  the  points  of  difference,  and 
the  reasons  in  law  and  fact  supporting 
the  views  and  contention  of  counsel. 
See  Black's  L.  Diet,  title  "Brief." 
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citations  from  standard  anthors^'^  and  the  opinions  of  courts  of  recog- 
nized authority  or  intluence.'*'' 

Directing  Action  at  Law.— The  hearing  may  disclose  a  right  of  action 
at  law  in  plaintiff  but  no  relief  ih  equity  for  his  wrongs/*  Justice 
requires  for  his  protection  or  redress,  what  the  chancellor  has  not 
jurisdiction  to  give,  because  there  is  sufficient  remedy  at  law.*-  The 
most  he  can  do  is  to  keep  matters  in  statu  quo  while  plaintiff  pursues 
his  legal   remedy  to   establish   the   l)asis    for    his    equitable    relief.*^ 

In  extreme  cases,  therefore,  instead  of  pronouncing  final  decree, 
the  chancellor  or  judge  enters  an  order  reciting  plaintiff's  apparent 
right  at  law,  and  retaining  the  bill  for  a  limited  period,  during  which 
he  may  bring  his  action  at  law  to  perfect  his  legal  right,  which  equity 
will  speed  by  order  enjoining  dilatory  steps  at  law,  and  forwarding 
the  cause.**  If  action  at  law  is  not  duly  brovight,  the  bill  is  then  dis- 
missed ;^^  if  begun  within  the  time  limit  the  suit  in  equity  abides  the 
event  of  the  action  at  law.*'' 

Feigned  Issue.  —  Nature  of.  —  Another  method  of  employing  the  agency 
of  the  law  to  administer  justice  in  equity  is  the  "feigned  issue"*''  or 
"issue  out  of  chancery,"  whereby  in  extreme  cases  of  closely  balanced 
proofs  or  of  puzzling  questions  of  fact,  calling  for  the  common  sense 
of  a  jury,  issues  in  the  cause  are  made  up  and  sent  to  a  law  court  for 
trial  hy  jury,*^     This  has  been  done  to  decide  questions  of  sanity;** 


39.  Gibson,  Suits  in  Ch.,  §119,  n.  32. 

40.  "Authorities"  is  a  much  abused 
word.  It  does  not  mean  every  printed 
report  of  a  judicial  decision.  Nor  the 
word  of  every  text-writer. 

Properly  "authorities"  includes  only 
those  statutes  and  decisions  which  a 
court  is  bound  to  obey  or  follows,  and 
the  common  law  and  equity  as  stated 
in  the  Standard  writers,  like  Black- 
stone,  Kent,  Story  and  Pomeroy.  De- 
cisions of  other  states,  and  writings  of 
other  authors  may  have  influence  with- 
out   being   authorities. 

See  on  the  subject  of  this  section,  the 
titles  "Appeals;"  "Briefs;"  "Hear- 
ing;" "Trials." 

41.  As,  e.  g.,  an  action  of  assumpsit 
or  case,  instead  of  the  bill  for  spe- 
cific performance  or  rescission  he  has 
brought;  or  a  contest  of  a  will,  in- 
stead of  a  bill  for  an  accounting  under 
it;  in  short,  where  the  pleading  makes 
one  case,  and  the  proof  makes  an- 
other, plaintiff  has  mistaken  his  rem- 
edy. 

42.  In  such  case  the  usual  course  is 
to  dismiss  the  bill  without  prejudice  to 
plaintiff's  right  to  sue  at  law.  1  Barb. 
Ch.  Pr.  465. 

43.  Ibid;  Brown  v.  Cranberry,  etc. 
Co.,  72  Fed.  103,  18   C.  C.  A.  462. 
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44.  Sellman  v.  Bowen,  8  Gill  &  J. 
(Md.)  50;  Fisher  v.  Carroll,  46  N.  C. 
27. 

45.  1   Barb.   Ch.   Pr.   465. 

46.  Apthorp  r.  Comstock,  2  Paige 
Ch.  (N.  Y.)  482;  Eeid  v.  Barnhart,  54 
N.  C.  142. 

47.  Black's  L.  Diet,  title  "Feigned;" 
3    Bl.    Comm.   452. 

48.  U.  S.— Wilson  v.  Eiddle,  123  U. 
S.  608,  8  Sup.  Ct.  255,  31  L.  ed.  280. 
Ark. — Einggold  v.  Patterson,  15  Ark. 
209.  Del. — Eeybold  v.  Jefferson,  1  Har. 
401,  26  Am.  Dec.  401.  111.— Phillips 
V.  Edsall,  127  111.  535,  20  K  E.  801. 
Ky. — Blakeley  v.  Johnson,  13  Bush  197. 
Mass. — Dole  v.  Wooldredge,  142  Mass. 
161,  7  N.  E.  832.  Miss. — Carradine  v. 
Carradine,  58  Miss.  286.  N.  H.— Mars- 
ton  V.  Brackett,  9  N.  H.  336.  Pa.— Hess 
V.  Calender,  120  Pa.  138,  13  Atl.  720. 
S.  C. — Greenville  v.  Ormand,  44  S.  C. 
119,  21  S.  E.  642.  Tenn.— Allen  v. 
Saulpaw,  6  Lea  477.  Va. — Beverly  v. 
Walden,  20  Gratt.  147.  W.  Va.— Cecil 
V.  Clark,  44  W.  Va.  659,  30  S.  E.  216. 

The  foregoing  cases  illustrate  the 
wide  diversity  of  practice  in  jury  trials 
in  equity  cases  in  the  several  states, 
resulting  from  local  statutes.  See  the 
title  "Juries  and  Jurors." 

49.  Fla.— Whitlock  v.  Smith,  13  Fla. 
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of  partnership;^"  of  forgery;"  of  intention  to  give  or  remunerate ;^^ 
and  the  like/'^ 

This  step  is  naturally  taken  by  the  chancellor  or  judge  sua  sponief* 
but  sometimes  it  follows  motion  by  a  party  either  on  or  even  before 
the  hearing/'^  It  is  a  matter  wholly  within  the  judicial  discretion;^" 
and  the  verdict  is  not  conclusive  but  advisory  merely." 

Procedure  on The  course  being  resolved  upon,  the  chancellor  frames 

the  issue  or  issues  usually  in  the  form  of  categorical  questions^'*  to 
be  answered  by  yes  or  no,  which  are  entered  of  record  in  the  order 
and  certified  therewith  to  the  law  court  to  which  the  issue  is  ref erred,''* 
where  it  is  given  speedy  trial,  as  a  case  at  issue.''" 

The  order  usually  directs  M^hich  party  shall  make  up  the  transcript 
and  take  it  to  the  law  court,"  and  also  prescribes  what  evidence  on 
file  shall  be  embraced  therein,"-  and  opens  the  case  for  all  parol  proof 
produced  by  either  party  on  the  trial,"^  which  proceeds  as  usual 
except  that  the  presiding  judge  neither  directs  nor  recommends  ver- 
dict,"* but  leaves  the  decision  to  the  jury,  unbiased  by  his  opinion."^ 

Proceedings  on  the  Verdict. —  The  verdict  being  returned,  received  and 
entered,""  it  only  remains  for  the  trial  judge  to  have  the  record  of  the 
trial  duly  transcribed,  and  to  certify  it  back  to  chancery  with  a  postea 
and  a  fair  report  of  the  striking  points  of  the  trial,"'^  with  his  judicial 


385.  ni.— Brown  v.  Miner,  128  111.  148, 
21  N.  E.  223.  Ky. — Howard  v.  Howard, 
87  Ky.  616,  9  S.  W.  411. 

50.  Drope  v.  Miller,  Hempst.  49,  7 
Fed.  Cas.  No.  4,092a. 

51.  Peake  v.  Highfield,  1  Euss.  559, 
38    Eng.   Keprint    216. 

52.  "Winehelsea  v.  Garetty,  1  Tam. 
63,   48    Eng.    Eeprint    26. 

53.  Spies  V.  Illinois,  123  U.  S.  131, 
8  Sup.  Ct.  22,  31  L.  ed.  80;  Keith  v. 
Henkleman,  173  111.  137,  50  N.  E.  692. 

54.  U.  S. — Earle  v.  McCartney,  109 
Fed.  13.  Ala. — Kennedy  v.  Kennedy,  2 
Ala.  571.  Ark. — Ringgold  v.  Patter- 
son, 15  Ark.  209.  N.  H.— Hoitt  v.  Bur- 
leigh, 18  N.  H.  389.  N.  J.— Black  v. 
Shreve,  13  N.  J.  Eq.  455.  Pa.— Noel 
V.  White,  37  Pa.  574.  Va.— Williams 
V.  Blakcly,  76  Va.   254. 

55.  Belleville  v.  Citizens'  Horse  E. 
Co.,  152  111.  171,  38  N.  E.  584;  Tib- 
betts  V.  Perkins,  20  N.  H.  275. 

56.  U.  S. — Patterson  v.  Gaines,  6 
How.  550,  584,  12  L.  ed.  553.  Md. 
Baker  v.  Safe  Dep.  &  Trust  Co.,  13 
Md.  368.  N.  Y.— Van  Alst  v.  Hunter, 
5  Johns.  Ch.  148.  S.  C. — Trimmier  v. 
Liles,  58  S.  C.  284,  36  S.  E.  652.  Va. 
Stannard  v.   Graves,   2   Call   369. 

57.  U.  S.— Kohn  v.  McNulta,  ]47 
U.  S.   238,   13   Sup.  Ct.  298,  37   L.   ed. 


150,  111. — Meeker  v.  Meeker,  75  111. 
260.  Mich.— Detroit  Nat,  Bk.  v. 
Blodgett,  115  Mich.  160,  73  N.  W.  120, 
885.  Miss. — Pittman  v.  Lamb,  53  Miss. 
594.  Va,— Reed  v.  Axtell,  84  Va.  231» 
4  S.  E.   587. 

58.  Lake  v.  Hardee,  55  Ga.  667; 
Eingwialt   v.   Ahl,   36   Pa.   336. 

59.  Milk  V.  Moore,  39  111.  584;  Fisher 
V.  Carroll,  46  N.  C.  27. 

60.  Md. — ^Yingling  v.  Hesson,  16  Md. 
112.  N.  J.— Black  v.  Lamb,  12  N.  J. 
Eq.  108.  Pa.— Ringwalt  v.  Ahl,  36  Pa. 
336. 

61.  1  Hoffm.  Ch.  Pr.  504. 

62.  3  Greenl.  Ev.  337,  338;  Powell 
V.  Manson,  22  Gratt.   (Va.)    177,  188. 

63'.  Barth  v.  Rosenfeld,  36  Md.  604; 
Jervis  v.  White,  8  Ves.  313,  32  Eng. 
Reprint  374. 

64.  Stickel  v.  Bender,  37  Kan.  457, 
15  Pac.  580. 

65.  Brown  v.  Parkinson,  56  Pa.  336. 

66.  The  verdict  must  respond  to  all 
the  issues.  Berry  v.  Wallen,  1  Overt. 
(Tenn.)    186. 

67.  U.  S. — Brockett  v.  Brockett,  3 
How.  691,  11  L.  ed.  786;  Allen  v.  Blunt, 
3  Story  742,  1  Fed.  Cas.  No.  216.  N.  H. 
Dodge  V.  Griswold,  12  N.  H.  573.  N.  J. 
Bassett   v.   Johnson,    2    N.   J.    Eq.   154. 
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opinion  of  the  verdict  that  has  been  rendered  by  the  jury.®^ 
Thereupon  the  chancellor  may  either  grant  a  new  trial,"**  enter  a 
decree  upon  the  verdict,'"  or,  ignoring  it,  pronounce  a  decree  non 
obstante  veredicto,"^  or  may  adopt  it  sub  modo  and  give  it  a  limited 
effect  only^-  in  the  decree. 

5.  Right  to  Trial  by  Jury.  —  Trial  by  jury  is  not  an  essential 
or  traditional  feature  of  chancery  practice.  Neither  party  may  de- 
mand it.  It  is  not  guaranteed  by  constitution,  even  in  contempt 
cases,"^  where  personal  liberty  is  involved  and  imprisonment  may  be 
imposed.     This  is  the  inherent  power  of  sovereignty. 

But  in  some  states,  the  right  to  trial  by  jury  in  chancery  has  been 
specially  conferred  by  statute;  and  in  others  it  is  the  incident  or 
result  of  the  reformed  procedure.'^^ 

6.  Reference  to  Master.  —  Final  decree  may  also  be  delayed  by 
matters  of  compilation  and  detail  requiring  for  investigation  and  ex- 
amination more  time  than  proper  performance  of  judicial  functions 
will  allow  to  judge  or  chancellor.  In  such  cases  the  cause  is  referred 
to  a  master  to  hear  proof  and  report  ultimate  facts  necessary  for  the 
decision  of  the  case. 

The  reference  may  be  made  on  motion,  without  hearing  and  before 
proof  is  taken.  But  usually  and  properly  in  most  cases  reference  is 
a  result  caused  by  the  hearing,  on  which  the  necessity  or  propriety 
of  reference  becomes  apparent  to  the  court. 

When  Made.  -  The  order  of  reference  is  appended  to  or  embraced 
in  the  decree  as  an  efficient  method  of  executing  its  decisions  in  matters 
of  detail  not  fully  apparent  or  specific. 

The  nature  of  some  cases  is  such,  however,  as  to  require  that  the 
mind  and  conscience  of  the  court  be  informed  of  certain  material  facts 
in  limine  as  a  basis  or  condition  of  jurisdiction  or  proceeding.  In 
these  cases,  therefore,  a  preliminary  reference  is  made  and  report  had 
not  as  a  consequence,  but  as  a  basis  of  the  decree." 

7.  Pinal  Decree.  —  Scope.  —  Wlien  the  matters  of  conten- 
tion or  difference  are  decided,  the  result  is  then  expressed  by  a  final 
decree^"  adjudicating  all  the  matters  of  controversy"  and  declaring 


S.  C— Sloan  v.  Westfield,  11  S.  C.  445. 
Va.— Stannard  v.  Graves,  2  Call  369. 

68.  Ky. — Bentley  v.  Clark,  3  Dana 
564.  Pa.— Saylor's  Appeal,  39  Pa.  495. 
S.  C. — Eynerson  V.  Allison,  28  S.  C. 
81,  5  S.  E.  218. 

69.  m.— Williams  v.  Bishop,  15  111. 
553.  Me. — Larrabee  v.  Grant,  70  Me. 
79.  N.  C. — Kirby  v.  Newsanee,  9  N.  0. 
105. 

70.  Ogle  V.  Adams,  12  W.  Va.  213, 
224. 

71.  Kohn  V.  McNulta,  147  U.  S.  238, 
13   Sup.   Ct.  298,  37  L.  ed.  150. 

72.  Allen  v.  Blunt,  3  Story  742,  1 
Fed.  Cas.  No.  216. 
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73.  See  5  Standard  Proc.  403. 

74.  See  the  titles  "Juries  and 
Jurors;"  "Trials." 

75.  See  New  Federal  Equity  Rules, 
Nos.  59,  et  seq.,  and  the  titles  "Find- 
ings;" "United  States  Courts."  This 
whole  subject  will  be  fully  covered  in 
the   article   "Eeferences." 

76.  Like  a  judgment  at  law,  a  de- 
cree in  equity  settles  some  right  or 
liability  conclusively,  otherwise  it 
should  be  called  an  "order."  Haines 
V.  Haines,  35  Mich.  138, 

77.  Otherwise  it  is  not  a  final,  but 
merely  an  interlocutory  decree.  1  Barb. 
Ch.  Pr.  327;  Barton  Suit  in  Eq.  135. 
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the  rights  of  all  the  parties''^  and  ordering  the  means  or  method, 
whereby  the  relief  is  granted,  the  remedy  applied  and  justice  attained 
in  the  premises^" 

This  decree  is  formulated  and  prepared  by  the  solicitor  of  the  suc- 
cessful party  pursuant  to  the  opinion,  decision  and  direction  of  the 
court  and  after  approval  by  the  judge  or  chancellor  is  entered  upon 
the  minutes  of  the  court.     It  must  be  secundum  allegata  et  probata.'^'^ 

8.  Rules  of  Court.  —  To  regulate  its  own  proceedings  is  inherent 
in  and  indispensable  to  every  court.  For  the  purpose  of  expediting 
and  facilitating  the  orderly  progress  of  causes,  any  court  may  make 
and  enforce  rules  of  procedure,  not  in  conflict  with  statutes  or  the 
law  of  the  land.^^ 

9.  Payment  Into  Court.  —  A  court  of  equity  anxiously  observes 
the  condition  of  funds  which  are  the  subject-matter  of  litigation  in 
it,  and  diligently  preserves  the  same  for  the  benefit  of  the  parties 
entitled  thereto.  To  this  end  it  often  orders  a  party,  having  in  his 
hands  money  confessedly  or  obviously  belonging  to  other  parties,  or 
in  which  they  are  interested,  to  pay  the  same  into  court  there  to  await 
the  tinal  decision.  Such  funds  thus  in  custodia  legis  are  usually 
loaned  out  under  order  or  deposited  in  savings  banks  pending  suit, 
and  are  always  subject  to  summary  order  for  their  preservation  or 
disposition.^- 

10!  ~  Consolidation  of  Causes.  —  Consolidation  is  a  discretionary 
expedient  of  chancery  for  facilitating!  and  speeding  litigation  and 
reducing  costs  in  separate  causes  seeking  in  the  same  court  the  same 
or  a  similar  purpose.  It  is  usually  made  where  several  suits  are  brought 
by  separate  claimants  for  distribution  or  administration  of  a  common 
fund,  such  as  comes  from  the  settlement  of  the  affairs  of  an  insolvent 
corporation  or  estate,  or  setting  aside  a  fraudulent  conveyance  hinder- 
ing divers  creditors. 

The  causes  remain  separate  and  yet  under  a  common  style  they 
proceed  pari  passu,  proof  taken  in  each  being  admissible  in  all,  and 
all  being  heard  together  and  disposed  of  by  a  common  decree.  Con- 
solidation is  usually  by  consent;  but  in  extraordinary  conditions  the 
court  exercises  its  power  to  compel  parties  nolens  volens  to  proceed 
in  a  common  way  for  the  good  of  all.^^ 

11.    Executing"    Decrees.  —  Various    Methods.  —  The    endless    va- 


78.  IT.  S. — Lewisburg  Bank  v.  Shef- 
fey,  140  U.  S.  445,  11  Sup.  Ct.  755, 
35  L.  ed.  493;  Keystone,  etc.  Co.  v. 
Martin,  132  U.  S.  91,  10  Sup.  Ct.  32, 
33  L,  ed.  275.  Mich. — Patterson  f.  Hop- 
kins, 23  Mich.  541.  N.  C— Peterson  v. 
Vann,  83  N.  C.  118.  S.  C— Haskell  v. 
Eaoul,  1   McCord  Eq.  22. 

79.  1  Barb.  Ch.  Pr.  330,  and  the 
following  cases:  Ala. — Mead  i\  Chris- 
tian, 50  Ala.  561.  Fla. — Bellamy  v. 
Bellamy,  4  Fla.  242.  Miss. — Humphreys 
v.   Stafford,   71    Miss.   135,   13   So.   865. 


N.  Y.— .Johnson  v.  Everett,  9  Paige  Ch. 
636;  Mills  v.  Hoag,  7  Paige  Ch.  18; 
Bates  V.  Delavan,  5  Paige  Ch.  289.  Va. 
Wright  V.  Strother,  76  Va.  857. 

80.  For  a  full  treatment  of  the 
subject  of  this  section  see  the  title 
"Decrees."  See  also  the  New  Federal 
Equity  Eules   appended   to   this   article. 

81.  See  the  titles  "Courts;"  "United 
States  Courts." 

82.  See  the  title  "Deposit  in  Coiirt." 

83.  Sec  the  title  "Consolidation  of 
Actions." 
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riety  of  the  eliaiicory  decree,  which  must  be  adapted  to  the  special 
relief  sought,  the  peculiar  remedy  invoked,  the  particular  rights  de- 
clared and  redress  granted,'**  suggests  the  various  methods  and  pro- 
cesses by  which  the  judicial  decision  is  enforced  in  equity.^° 

If  the  peculiar  nature  of  the  case  requires  it,  modern  equity  employs 
the  legal  writs  of  possession  or  fieri  facias,  the  former  to  change  the 
occupation  or  holding  of  specific  property  recovered,'"''  the  latter  to 
satisfy  the  recovery  for  debt  or  damages  sometimes  rendered  in  equity." 
But  chancery  has  its  own  process  and  procedure,  suited  to  the  peculiar 
nature  of  its  decree,®**  and  the  several  methods  and  processes  employed 
will  be  described  in  order. 

12.  Costs.  —  The  English  chancery  rule  "pay  as  you  go"  does  not 
prevail  in  America.  Here  litigation  is  conducted  on  credit,  and  against 
judgment-day  are  piled  up  costs  which  outweigh  the  original  bone 
of  contention. 

The  burden  of  costs  in  chancery  may  be  imposed  upon  either  party 
in  the  discretion  of  the  judge  or  chancellor,  or  it  may  be  divided 
between  them,  as  may  be  deemed  just  and  right. 

13.  Correcting  Errors.  —  Rehearing.  —  During  the  term  of  the 
final  decree,  or  within  a  limited  period  following  final  decree,  either 
party  dissatisfied  therewith  may  for  sulficient  cause  obtain  a  rehearing 
by  petition  therefor.  The  petition  must  point  out  the  error  of  the 
decree  of  which  reversal  or  modification  is  sought,  or  show  with  par- 
ticularity the  newly-discovered  proof,  the  benefit  of  which  petitioner 
lost  without  fault  on  his  part. 

Sometimes  costs  accrued  are  adjudged  pendente  lite  in  whole  or  in 
part.  When  deferred  until  final  decree  costs  usually  follow  the  result 
of  the  suit,  and  vae  viciis  is  the  rule.  But  in  some  cases  the  successful 
party  is  made  to  bear  costs,  as  a  penalty  of  misconduct.**^ 

The  petition  lies  against  even  appealable  decrees,  but  is  more  favor- 
ably heard  on  decrees  which  may  not  be  appealed  from.  Reasonable 
notice  and  copy  of  petition  must  be  given  the  adverse  party,  who  may 
oppose  the  same  with  law  or  fact.  If  rehearing  is  granted,  its  terms 
or  limits  are  within  the  judicial  discretion,  and  no  appeal  lies  from 


84.  Equity  acts  in  personam,  sug- 
gests the  former  metliofl  of  executing 
decrees,  and  the  limitations  it  recog- 
nized in  all  cases,  saving  and  excepting 
only  some  suits  for  land.  2  Beach  Mod. 
Eq.  Pr.,   §885. 

85.  But  modern  equity  does  not 
hesitate  to  avail  itself  of  any  method 
or  process  of  law,  whereby  justice  may 
be  done,  and  that  speedily  and  com- 
pletely. 

86.  If  for  any  cause  the  legal  writ 
of  possession  does  not  suffice  for  the 
purpose  of  effecting  the  change,  Chan- 
cery may  use  its  writ  of  assistance  with 
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its  ancillary  powers.  Black's  Law  Diet. 
title    "Assistance." 

87.  Fieri  facias  is  the  writ  of  execu- 
tion, both  at  law  and  in  equity.  It  is 
used  to  "make  the  money"  to  satisfy 
any  recovery  in  dollars  and  cents. 

88.  Included  in  this  class  of  process 
besides  those  above  mentioned,  are 
writs  of  distringas,  writs  of  restitution, 
writs  of  venditioni  exponas,  and  most 
efficient  of  all  writsi  of  injunction. 

On  this  whole  subject  of  enforcement 
of  decrees  see  the  titles  "Decrees;" 
"Judgments." 

89.  See  the  title  "Costs,"  and  the 
local  regulations. 
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the  order.""     The  rehearing  is  conducted  in  manner  and  form  as  the 
original. 

E.  Keview  — After  the  close  of  the  term,  and  consequently- 
after  the  record  of  the  final  decree,  any  new  evidence  discovered  after 
hearing  which  could  not  be  used  thereon,  or  any  error  apparent  on 
the  face  of  the  decree,  may  be  presented  by  bill  of  review.  For  newly 
discovered  evidence  this  bill  may  only  be  filed  by  leave  of  court,  ob- 
tained by  presentation  to  the  judge  or  chancellor  beforehand.  No  leave 
is  required  to  file  such  bill  for  error  apparent.^^ 

The  bill  of  review  must  recite  the  substance  of  the  former  pleadings 
and  decree  and  point  out  plainly  the  error  apparent,  or  show  the 
nature  and  value  of  the  newly  discovered  proof."-  The  usual  response 
to  the  bill  for  error  apparent  is  by  demurrer,  in  nullo  est  erratum. 
This  may  be  supported  by  a  plea  to  correct  any  misrecital  of  the  former 
decree.  To  the  bill  for  newly  discovered  proof  defense  may  be  either 
by  demurrer  for  insufficiency,  or  by  answer  to  any  material  allega- 
tion' by  way  either  of  traverse  or  of  confession  and  avoidance,  on  which 
proof  may  be  adduced."^ 

Appeal.  —  Unlike  the  procedure  in  the  English  court  of  chancery 
an  appeal  under  American  doctrine  and  practice  operates  to  vacate 
the  decree  and  remove  the  cause  to  the  appellate  court  for  a  hearing 
de  novo  therein.  With  rare  exception,  therefore,  made  by  statute  for 
special  cases  or  exigencies,  no  appeal  lies  of  right  from  any  other  than 
a  final  decree."^  In  some  states  it  is  necessary  to  make  the  depositions 
and  documents  a  part  of  the  record  by  bill  of  exceptions."^ 

But  in  other  states  and  in  the  federal  courts  the  proofs,  as  well  as 
the  pleadings,  and  decrees  are  by  statute  part  of  the  record  and  all 
are  transcribed  together  to  make  the  record  for  the  court  of  appeals. 
The  prayer  for  and  allowance  of  the  appeal  should  be  entered  on  the 
minutes  of  court,  and  the  appeal  bond  must  be  filed  according  to  the 
rules,  whereupon  the  case  is  removed  from  the  jurisdiction  of  the 
original  court  to  that  of  the  appellate  court."'' 

Writ  of  Error. —  Any  party  or  quasi-party  entitled  to  appeal  from  a 
final  decree'*'  may  likewise  prosecute  a  writ  of  error  thereto  by 
proper  application  to  the.  court  of  appeals,  and  have  the  decree  re- 
viewed therein.  But  it  is  to  be  noted  that  this  proceeding  does  not 
vacate  the  decree  or  suspend  proceedings  in  the  lower  court,  which 
may,  notwithstanding  said  writ,  take  any  proper  step  for  the  execution 
of  its  decree,  or  make  further  orders  or  decrees  in  the  cause.  If,  how- 
ever, supersedeas"^  accompanies  the  writ  of  error,  then  further  pro- 


90.  Rco  tlie  titles  "Appeals;" 
"Courts;"   "Rehearing." 

91.  For  a  full  discussion  of  this  pro- 
ceeding and  citation  of  authorities  sup- 
portinjf  tho  text,  see  the  title  "Bills 
of  Review." 

92.  Hce  4  Standard  Proc.  448,  450, 
451. 

93.  Sec  4  Standard  Proc.  452-454. 


94.  See  for  a  full  treatment  the 
titles  "Appeals"  (particularly  2  Stand- 
ard Proc.   163);   "Decrees." 

95.  See  the  titles  "Appeals"  (par- 
ticularly 2  Standard  Proc.  3G3) ;  "Bills 
of  Exceptions." 

96.  See  tho  title   "Appeals." 

97.  See  2  Standard  Proc.  194,  ct  seq. 

98.  See   the   title    "Supersedeas." 
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cecdinf^s  arc  suspended  until  tlic  decree  of  the  appellate  court.'"' 
Remanded  Cause.  —  In  some  states  the  courts  of  appeal  execute  their 
own  decrees,^  but  the  general  practice  both  in  state  and  federal  courts 
is  to  remand  the  cause  to  the  lower  court  for  the  execution  by  it  of 
the  decree  pronounced  in  the  court  of  appeals.-  Further  steps  in 
the  remanded  cause  must  conform  to  the  special  directions  and  the 
general  tenor  of  the  appeals  decree.^ 

S.  New  Kules.  —  For  greater  convenience  the  rules  recently 
adopted  by  the  supreme  court  of  the  United  States  for  the  regulation 
of  practice  in  equity  in  all  federal  courts  are  set  out  in  full  in  the  notes. 
These  rules  have  been  in  force  since  February  1,  lOlS.* 


99.  For  a  full  treatment  of  the  sub- 
ject of  this  section  see  the  title  "Writ 
of  Error." 

1.  The  Tennessee  Chancery  Practice 
illustrates  the  first  class,  where  the  ap- 
pellate court  in  its  own  discretion  either 
remands  the  cause,  or  executes  its  own 
decree.  Gibson,  Suits  in  Ch.,  §§1317- 
1318. 

The  uniform  practice  in  the  federal 
Supreme  Court  and  Court  of  Appeals 
is  to  remand  the  cause  to  the  original 
court  for  execution  of  the  decree  of 
reversal  or  affirmance  pronounced  there- 
in. See  the  title  "United  States 
Courts. ' ' 

2.  This  federal  practice  of  remand- 
ing appealed  cases  is  followed  in  most 
of  the  state  courts,  to  the  end  that 
the  court  which  begins  the  case  may 
conclude   it. 

3.  Gibson,  Suits  in  Ch.,  §§662-666. 
The  suit  is  concluded  according  to  the 
rules  of  the  court  just  as  though  the 
decree  of  the  court  of  appeals  had  been 
originally  pronounced  in  the  original 
court,  and,  unappealed  from,  was  there 
to  be  executed. 

See  generally  the  title  "Appeals," 
3  Standard  Proc.  476,  ct  seq. 

4.  Eule  1. 

The  district  courts,  as  courts  of 
equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  any  pleading, 
of  issuing  and  returning  mesne  and  final 
process,  and  of  making  and  directing 
all  interlocutory  motions,  orders,  rules 
and  other  proceedings  preparatory  to 
the  hearing,  upon  their  merits,  of  all 
causes   pending   therein. 

Any  district  judge  may,  upon  rea- 
sonable notice  to  the  parties,  make,  di- 
rect, and  award,  at  chambers  or  in  the 
clerk's  office,  and  in  vacation  as  well 
as  in  term,  all  such  process,  commis- 
sions,  orders,   rules   and   other  proceed- 
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ings,  whenever  the  same  are  not  grant- 
able   of   course,   according   to   the   rules 
and   practice   of   the   court. 
Eule  2. 

The  clerk's  office  shall  be  open  dur- 
ing business  hours  on  all  days,  except 
Sundays  and  legal  holidays,  and  the 
clerk  shall  be  in  attendance  for  the 
purpose  of  receiving  and  disposing  of 
all  motions,  rules,  orders  and  other  pro- 
ceedings which  are  grantable  of  course. 
Bule  3. 

The  clerk  shall  keep  a  book  known 
as  "Equity  Docket,"  in  which  he  shall 
enter  each  suit,  with  a  file  number  cor- 
responding to  the  folio  in  the  book.  All 
papers  and  orders  filed  with  the  clerk 
in  the  suit,  all  process  issued  and  re- 
turns made  thereon,  and  all  appearances 
sliall  be  noted  briefly  and  chronolog- 
ically* in  this  book  on  the  folio  as- 
signed to  the  suit  and  shall  be  marked 
with  its  file  number. 

The  clerk  shall  also  keep  a  book 
entitled  "Order  Book,"  in  which  shall 
be  entered  at  length,  in  the  order  of 
their  making,  all  orders  made  or  passed 
by  him  as  of  course  and  also  all  orders 
made  or  passed  by  the  judge  in  cham- 
bers. 

He  shall  also  keep  an  "Equity  Jour- 
nal," in  which  shall  be  entered  all  or- 
ders, decrees  and  proceedings  of  the 
court  in  equity  causes  in  term  time. 

Separate   and  suitable  indices  of  the 
Equity  Docket,  Order  Book  and  Equity 
Journal    shall    be    kept    by    the     clerk 
under  the  direction  of  the  court. 
Rule  4. 

Neither  the  noting  of  an  order  in  the 
Equity  Docket  nor  its  entry  in  the  Or- 
der Book  shall  of  itself  be  deemed 
notice  to  the  parties  or  their  solicitors; 
and  when  an  order  is  made  without 
prior  notice  to,  and- in  the  absence  of, 
a  party,  the  clerk,  unless  otherwise  di- 
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rected  by  the  court  or  judge,  shall 
forthwith  send  a  copy  thereof,  by  mail, 
to  such  party  or  his  solicitor  and  a  note 
of  such  mailing  shall  be  made  in  the 
Equity  Docket,  which  shall  be  taken 
as  sufficient  proof  of  due  notice  of  the 
order. 

Rule  5. 

All  motions  and  applications  in   the 
clerk's  office  for  the  issuing   of  mesne 
process  or  final  process  to  enforce  and 
execute    decrees;    for    taking    bills    pro 
confesso;    and    for     other     proceedings 
in   the   clerk's   office   which   do   not   re- 
quire   any   allowance    or    order    of   the 
court   or   of   a  judge,   shall  be   deemed 
motions   and   applications   grantable  of 
course  by  the  clerk;  but  the  same  may 
be   suspended,   or  altered,   or  rescinded 
by  the  judge  upon  special  cause  shown. 
Bule  6. 
Each    district    court    shall     establish 
regular  times  and  places,  not  less  than 
once  each  month,  when  motions  requiring 
notice   and   hearing  may  be  made   and 
disposed  of;  but  the  judge  may  at  any 
time  and  place,  and  on  such  notice,  if 
any,    as    he    may   consider    reasonable, 
make   and    direct    all   interlocutory    or- 
ders,   rulings    and    proceedings   for   the 
advancement,    conduct    and    hearing    of 
causes.     If  the  public  interest  permits, 
the  senior  circuit  judge  of  the  circuit 
may  dispense  with  the  motion  day  dur- 
ing not   to   exceed  two  months  in  the 
year  in  any  district. 

Eule  7. 
The  process  of  subpoena  shall  consti- 
tute the  proper  mesne  process  in  all 
suits  in  equity,  in  the  first  instance,  to 
require  the  defendant  to  appear  and 
answer  the  bill;  and,  unless  otherwise 
provided  in  these  rules  or  specially  or- 
dered by  the  court,  a  writ  of  attach- 
ment, and,  if  the  defendant  cannot  be 
found,  a  writ  of  sequestration,  or  a 
writ  of  assistance  to  enforce  a  delivery 
of  possession,  as  the  case  may  require, 
shall  be  the  proper  process  to  issue  for 
the  purpose  of  compelling  obedience  to 
any  interlocutory  or  final  order  or  de- 
cree of  the  court. 

Rule  8. 
Final  process  to  execute  any  decree 
may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of 
execution,  in  the  form  used  in  the  dis- 
trict court  in  suits  at  common  law  in 
actions  of  assumpnit.  It  the  decree  be 
for  the  performance  of  any  specific  act, 
as,  for  example,  for  the  execution  of  a 


conveyance    of   land    or   the    delivering 
up    of    deeds    or   other    documents,    the 
decree      shall,      in      all       cases,  '     pre- 
scribe  the   time   within   which   the   act 
shall  be  done,  of  which  the  defendant 
shall  be  bound,  without  further  service, 
to    take   notice;    and   upon   affidavit   of 
the  plaintiff,  filed  in  the  clerk's  office, 
that   the   same   has   not   been   complied 
with   within    the    prescribed   time,    the 
clerk  shall  issue  a  writ  of  attachment 
against     the     delinquent     party,     from 
which,    if    attached    thereon,    he    shall 
not   be   discharged,   unless  upon   a  full 
compliance  with  the  decree  and  the  pay- 
ment   of   all    costs,    or   upon    a   special 
order  of  the  court,  or  a  judge  thereof, 
upon    motion    and     affidavit,     enlarging 
the  time  for  the  performance  thereof. 
If    the    delinquent     party     cannot     be 
found    a    writ    of    sequestration     shall 
issue   against   his   estate,   upon  the   re- 
turn   of    no7i    est    inventus,    to    compel 
obedience  to  the  decree.     If  a  manda- 
tory order,  injunction  or  decree  for  the 
specific  performance  of  any  act  or  con- 
tract  be   not   complied  with,   the   court 
or  a  judge,  besides,  or  instead  of,  pro- 
ceedings against  the  disobedient    party 
for  a  contempt  or  by  sequestration,  may 
by   order   direct   that   the    act   required 
to  be    done   be   done,    so   far   as   prac- 
ticable, by  some  other  person  appointed 
by  the  court  or  judge,  at  the   cost  of 
the    disobedient    party,    and     the     act, 
when  so  done,  shall  have  like  effect  as 
if  done  by  him. 

Rule  9. 
"WTien  any  decree  or  order  is  for  the 
delivery  of  possession,  upon  proof  made 
by  affidavit  of  a  demand  and  refusal 
to  obey  the  decree  or  order,  the  party 
prosecuting  the  same  shall  be  entitled 
to  a  writ  of  assistance  from  the  clerk 
of  the  court. 

Rule  10. 
In  suits  for  the  foreclosure  of  mort- 
gages, or  the  enforcement  of  other 
liens,  a  decree  may  be  rendered  for  any 
balance  that  may  be  found  due  to  the 
plaintiff  over  and  above  the  proceeds 
of  the  sale  or  sales,  and  execution  may 
issue  for  the  collection  of  the  same,  as 
is  provided  in  rule  8  when  the  decree 
is  solely  for  the  payment  of  money. 


Rule  11. 

Every  person,  not  being  a  party  in 
any  cause,  who  has  obtained  an  or- 
der, or  in  whose  favor  an  order  shall 
have  been  made,  may  enforce  obedi- 
ence to  such  order  by  the  same  process 
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as  if  he  Avere  a  party;  and  every  per- 
son, not  being  a  party,  against  wliom 
obedience  to  any  order  of  the  court 
may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience 
to  such  orders  as  if  he  were  a  party. 
Rule  12. 

Whenever  a  bill  is  filed,  and  not  be- 
fore, the  clerk  shall  issue  the  process 
of  subpoena  thereon,  as  of  course,  upon 
the  application  of  the  plaintiff,  which 
shall  contain  the  names  of  the  parties 
and  be  returnable  into  the  clerk's  of- 
fice twenty  days  from  the  issuing  there- 
of. At  the  bottom  of  the  subpoena 
shall  be  placed  a  memorandum,  that  the 
defendant  is  required  to  file  his  answer 
or  other  defense  in  the  clerk's  office 
on  or  before  the  twentieth  day  after 
service,  excluding  the  day  thereof; 
otherwise  the  bill  may  be  taken  pro 
confesso.  Where  there  are  more  than 
one  defendant,  a  writ  of  subpoena  may, 
at  the  election  of  the  plaintiff,  be  sued 
out  separately  for  each  defendant,  or 
a  joint  subpoena  against  all  the  defend- 
ants. 

Rule  13. 

The  service  of  all  subpoenas  shall  be 
by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  or  by  leaving  a 
copy  thereof  at  the  dwelling  house  or 
usual  place  of  abode  of  each  defendant, 
with  some  adult  person  who  is  a  mem- 
ber of  or  resident  in  the  family. 
Rule  14. 

Whenever  any  subpoena  shall  be  re- 
turned not  executed  as  to  any  defend- 
ant, the  plaintiff  shall  be  entitled  to 
other  subpoenas  against  such  defend- 
ant, until  due  service  is  made. 

Rule  15. 

The  service  of  all  process,  mesne 
and  final,  shall  be  by  the  marshal  of 
the  district,  or  his  deputy,  or  by  some 
other  person  specially  appointed  by  the 
court  or  judge  for  that  purpose,  and 
not  otherwise.  In  the  latter  case,  the 
person  serving  the  process  shall  make 
aflSdavit  thereof. 

Rule  16. 

It  shall  be  the  duty  of  the  defend- 
ant, unless  the  time  shall  be  enlarged, 
for  cause  shown,  by  a  judge  of  the 
court,  to  file  his  answer  or  other  de- 
fense to  the  bill  in  the  clerk's  office 
within  the  time  named  in  the  subpoena 
as  required  by  rule  12.  In  default 
thereof  the  plaintiff  may,  at  his  elec- 
tion, take  an  order  as  of  course  that 
the   bill   be   taken    pro    confesso;    and 

Vol.  VIII 


thereupon  the  cause  shall  be  proceeded 
in  ex  parte. 

Rule  17. 

When  the  bill  is  taken  pro  confesso 
the  court  may  proceed  to  a  final  decree 
at  any  time  after  the  expiration  of 
thirty  days  after  the  entry  of  the  or- 
der pro  confesso,  and  such  decree  shall 
be  deemed  absolute,  unless  the  court 
shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the 
answer,  upon  cause  shown  upon  motion 
and  affidavit.  No  such  motion  shall  be 
granted,  unless  upon  the  payment  of 
the  cost  of  the  plaintiff  up  to  that 
time,  or  such  part  thereof  as  the  court 
shall  deem  reasonable,  and  unless  the 
defendant  shall  undertake  to  file  his 
answer  within  such  time  as  the  court 
shall  direct,  and  submit  to  such  other 
terms  as  the  court  shall  direct,  for  the 
purpose  of  speeding  the  cause. 
Rule  18. 

Unless  otherwise  prescribed  by  stat- 
ute or  these   rules  the   technical   forma 
of  pleadings  in  equity  are  abolished. 
Rule  19. 

The  court  may  at  any  time,  in  fur- 
therance of  justice,  upon  such  terms  as 
may  be  just,  permit  any  process,  pro- 
ceeding, pleading  or  record  to  be 
amended,  or  material  supplemental 
matter  to  be  set  forth  in  an  amended 
or  supplemental  pleading.  The  court, 
at  every  stage  of  the  proceeding,  must 
disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the 
substantial  rights  of  the  parties. 
Rule  20. 

A  further  and  better  statement  of 
the  nature  of  the  claim  or  defense,  or 
further  and  better  particulars  of  any 
matter  stated  in  any  pleading,  may  in 
any  case  be  ordered,  upon  such  terms, 
as  to  costs  and  otherwise,  as  may  be 
just. 

Rule  21. 

The  right  to  except  to  bills,  answers, 
and  other  proceedings  for  scandal  or 
inxpertinenee  shall  not  obtain,  but  the 
court  may,  upon  motion  or  its  own 
initiative,  order  any  redundant,  im- 
pertinent or  scandalous  matter  strick- 
en out,  upon  such  terms  as  the  court 
shall  think  fit. 

Rule  22. 

If  at  any  time  it  appear  that  a  suit 
commenced  in  equity  should  have  been 
brought  as  an  action  on  the  law  side 
of  the  court,  it  shall  be  forthwith 
transferred    to    the    law    side    and    be 
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there  proceeded  with,  with  only  such 
alteration  in  the  pleadings  as  shall  be 
essential. 

Rule  23. 
If  in   a   suit   in   equity   a  matter   or- 
dinarily determinable  at  law  arises,  such 
matter  shall  be  determined  in  that  suit 
according   to   the   principles  applicable, 
without  sending  the  case  or  question  to 
the  law  side  of  the  court. 
Rule  24. 
Every  bill  or  other  pleading  shall  be 
signed    individually    by    one     or     more 
solicitors  of  record,  and  such  signatures 
shall  be   considered  as   a  certificate  by 
each    solicitor   that    he    has    read     the 
pleading  so   signed  by  him;   that  upon 
the    instructions    laid    before    him    re- 
garding the  case  there  is  good  ground 
for  the  same;   that  no  scandalous  mat- 
ter  is    inserted    in    the   pleading;    and 
that  it  is  not  interposed  for  delay. 
Rule  25. 
Hereafter  it   shall  be  sufficient  that 
a  bill  in   equity   shall   contain,  in   ad- 
dition tO'  the  usual  caption: 

First,  the  full  name,  when  known,  of 
each  plaintiff  and  defendant,  and  the 
citizenship  and  residence  of  each 
party.  If  any  party  be  under  any  dis- 
ability that  fact  shall  be  stated. 

Second,  a  short  and  plain  statement 
of  the  grounds  upon  which  the  court's 
jurisdiction  depends. 

Third,  a  short  and  simple  statement 
of  the  ultimate  facts  upon  which  the 
plaintiff  asks  relief,  omitting  any  mere 
statement  of  evidence. 

Fourth,  if  there  are  persons  other 
than  those  named  as  defendants  who 
appear  to  be  proper  parties,  the  bill 
should  state  why  they  are  not  made 
parties — as  that  they  are  not  within 
the  jurisdiction  of  the  court,  or  cannot 
be  made  parties  without  ousting  the 
jurisdiction. 

Fifth,  a  statement  of  and  prayer  for 
any  special  relief  pending  the  suit  or 
on  final  hearing,  which  may  be  stated 
and  sought  in  alternative  forms.  If 
special  relief  pending  the  suit  be  de- 
sired the  bill  should  be  verified  by  the 
oath  of  the  plaintiff,  or  someone  hav- 
ing knowledge  of  the  facts  upon  which 
such  relief  is  asked. 

Rule  26. 
The  plaintiff  may  join  in  one  bill  as 
many  causes  of  action,  cognizable  in 
equity,  as  he  may  have  against  the 
defendant.  But  when  there  are  more 
than  one  plaintiff,  the  causes  of  action 
joined  must  be  joint,  and  if  there  be 


more  than  one  defendant  the  liability 
must  be  one  asserted  against  all  of 
the  material  defendants,  or  sufficient 
grounds  must  appear  for  uniting  the 
causes  of  action  in  order  to  promote 
the  convenient  administration  of  jus- 
tice. If  it  appear  that  any  such  causes 
of  action  cannot  be  conveniently  dis- 
posed of  together,  the  court  may  order 
separate   trials. 

Rule  27. 
Every  bill  brought  by  one  or  more 
stockholders  in  a  corporation  against 
the  corporation  and  other  parties, 
founded  on  rights  which  may  properly 
be  asserted  by  the  corporation,  must 
be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintiff  was  a 
shareholder  at  the  time  of  the  transac- 
tion of  which  he  complains,  or  that 
his  share  had  devolved  on  him  since  by 
operation  of  law,  and  that  the  suit  is 
not  a  collusive  one  to  confer  on  a  court 
of  the  United  States  jurisdiction  of  a 
case  of  which  it  would  not  otherwise 
have  cognizance.  It  must  also  set  forth 
with  particularity  the  efforts  of  the 
plaintiff  to  secure  such  action  as  he  de- 
sires on  the  part  of  the  managing  direc- 
tors or  trustees,  and,  if  necessary,  of 
the  shareholders,  and  the  causes  of  his 
failure  to  obtain  such  action,  or  the 
reasons  for  not  making  such  effort. 
Ride  28. 
The  plaintiff  may,  as  of  course,  amend 
his  bill  before  the  defendant  has  re- 
sponded thereto,  but  if  such  amendment 
be  filed  after  any  copy  has  issued  from 
the  clerk's  office,  the  plaintiff  at  his 
own  cost  shall  furnish  to  the  solicitor 
of  record  of  each  opposing  party  a  copy 
of  the  bill  as  amended,  unless  other- 
wise ordered  by  the  court  or  judge. 

After  pleading  filed  by  any  defend- 
ant, plaintiff  may  amend  only  by  con- 
sent of  the  defendant  or  leave  of  the 
court  or  judge. 

Rule  29. 
Demurrers  and  pleas  are  abolished. 
Every  defense  in  point  of  law  arising 
upon  the  face  of  the  bill,  whether  for 
misjoinder,  nonjoinder,  or  insufficiency 
of  fact  to  constitute  a  valid  cause  of 
action  in  equity,  which  might  hereto- 
fore have  been  made  by  demurrer  or 
plea,  shall  be  made  by  motion  to  dis- 
miss or  in  the  answer;  and  every  such 
point  of  law  going  to  the  whole  or  a 
material  part  of  the  cause  or  causes 
of  action  stated  in  the  bill  may  be 
called  up  and  disposed  of  before  final 
hearing  at  the  discretion  of  the  court. 
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Every  defense  heretofore  presentable 
by  plea  in  bar  or  abatement  shall  bo 
made  in  the  answer  and  may  be  sep- 
arately heard  and  disposed  of  before 
the  trial  of  the  principal  case  in  tho 
discretion  of  the  court.  If  the  defend- 
ant move  to  dismiss  the  bill  or  any 
part  thereof,  the  motion  may  be  set 
down  for  hearing  by  either  party  upon 
five  days'  notice,  and,  if  it  be  denied, 
answer  shall  be  filed  within  five  days 
thereafter  or  a  decree  pro  confcsso  en- 
tered. 

Rule  30. 

The  defendant  in  his  answer  shall  in 
short  and  simple  terms  set  out  his  de- 
fense to  each  claim  asserted  by  the 
bill,  omitting  any  mere  statement  of 
evidence  and  avoiding  any  general  de- 
nial of  the  averments  of  the  bill,  but 
specifically  admitting  or  denying  or  ex- 
plaining the  facts  upon  which  the 
plaintiff  relies,  unless  the  defendant  is 
without  knowledge,  in  which  case  he 
shall  so  state,  such  statement  operat- 
ing as  a  denial.  Averments  other  than 
of  value  or  amount  of  damage,  if  not 
denied,  shall  be  deemed  confessed,  ex- 
cept as  against  an  infant,  lunatic  or 
other  person  7wn  compos  and  not  under 
guardianship,  but  the  answer  may  be 
amended,  by  leave  of  the  court  or 
judge,  upon  reasonable  notice,  so  as 
to  put  any  averment  in  issue,  when 
justice  requires  it.  The  answer  may 
state  as  many  defenses,  in  the  alterna- 
tive, regardless  of  consistency,  as  the 
defendant  deems  essential  to  his  de- 
fense. 

The  answer  must  state  in  short  and 
simple  form  any  counter  claim  arising 
out  of  the  transaction  which  is  the 
subject-matter  of  the  suit,  and  .may, 
without  cross-bill,  set  out  any  set-off 
or  counterclaim  against  the  plaintiff 
which  might  be  the  subject  of  an  in- 
dependent suit  in  equity  against  him, 
and  such  set-off  or  counterclaim,  so 
set  up,  shall  have  the  same  effect  as 
a  cross-suit,  so  as  to  enable  the  court 
to  pronounce  a  final  judgment  in  the 
same  suit  both  on  the  original  and 
cross-claims. 

Rule  31. 

Unless  the  answer  assert  a  set-off  or 
counterclaim,  no  reply  shall  be  required 
without  special  order  of  the  court  or 
judge,  but  the  cause  shall  be  deemed 
at  issue  upon  the  filing  of  the  answer, 
and  any  new  or  affirmative  matter 
therein  shall  be  deemed  to  be  denied 
by    the    plaintiff.      If    the    answer    in- 
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elude  a  set-off  or  counterclaim,  the 
party  against  whom  it  is  asserted  shall 
reply  within  ten  days  after  the  filing 
of  the  answer,  unless  a  longer  time  be 
allowed  by  tho  court  or  judge.  If  the 
counterclaim  is  one  which  affects  the 
rights  of  other  defendants  they  or 
their  solicitors  shall  be  served  with  a 
cojiy  of  the  same  within  ten  days  from 
the  filing  thereof,  and  ten  days  shall 
be  accorded  to  such  defendants  for  fil- 
ing a  reply.  In  default  of  a  reply,  a 
decree  pro  confesso  on  the  counter- 
claim may  be  entered  as  in  default  of 
an  answer  to  the  bill. 
Rule  32. 

In  every  case  where  an  amendment 
to  the  bill  shall  be  made  after  an- 
swer filed,  the  defendant  shall  put  in 
a  new  or  supplemental  answer  within 
ten  flays  after  that  on  which  the 
amendment  or  amended  bill  is  filed,  un- 
less the  time  is  enlarged  or  it  is  other- 
wise ordered  by  a  judge  of  the  court; 
and  upon  a  default,  the  like  proceed- 
ings may  be  had  as  upon  an  amissisa 
to  put  in  an  answer. 

Rule  33. 

Exceptions  for  insufficiency  of  aa 
answer  are  abolished.  But  if  an  answer 
set  up  an  affirmative  defense,  set-off 
or  counterclaim,  the  plaintiff  may,  upon 
five  days'  notice,  or  such  further  time 
as  the  court  may  allow  test  the  suffi- 
ciency of  the  same  by  motion  to  strike 
out.  If  found  insufficient  but  amend- 
able, the  court  may  allow  an  amend- 
ment upon  terms,  or  strike  out  the 
matter. 

Rule  34. 

Upon  application  of  either  party  tho 
court  or  judge  may,  upon  reasonable 
notice  and  such  terms  as  are  just,  per- 
mit him  to  file  and  serve  a  supple- 
mental pleading,  alleging  material  facts 
occurring  after  his  former  pleading,  or 
of  which  he  was  ignorant  when  it  was 
made,  including  the  judgment  or  decree 
of  a  competent  court  rendered  after 
the  commencement  of  the  suit,  deter- 
mining the  matters  in  controversy  or  a 
part  thereof. 

Rule  35. 

It  shall  not  be  necessary  in  any  bill 
of  revivor  or  supplemental  bill  to  set 
forth  any  of  the  statements  in  the 
original  suit,  unless  the  special  circum- 
stances of  the  case  may  require  it. 
Rule  36. 

Every  pleading  which  is  required  to 
be  sworn  to  by  statute,  or  these  rules, 
may  be  verified  before   any  justice  or 
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judge    of    any    court     of     the     United 
States,    or   of   any    State    or   Territory, 
or  of  the  District  of  Columbia,  or  any 
clerk  of  any  court  of  the  United  States, 
or  of  any  Territory,  or  of  the  District 
of  Columbia,  or  any  notary  public. 
Rule  37. 
Every  action   shall   be   prosecuted  In 
the  name  of  the  real  party  in  interest, 
but   an   executor,   administrator,   guard- 
ian, trustee  of  an  express  trust,  a  party 
with   whom    or   in   whose   name   a   con- 
tract   has    been    made    for    the    benefit 
of  another,  or  a  party  expressly  author- 
ized  by   statute,    may   sue    in   his   own 
name    without    joining    with    him    the 
party   for  whose   benefit   the    action   is 
brought.     All  persons  having  an  inter- 
est  in    the    subject    of   the   action    and 
in   obtaining  the   relief  demanded  may 
join  as  plaintiffs,   and  any  person  may 
be  made  a  defendant  who  has  or  claims 
an    interest    adverse    to     the     plaintiff. 
Any  person  may  at  any  time  be  made 
a  party  if  his  presence  is  necessary  or 
proper  to   a  complete  determination   of 
the    cause.      Persons   having     a    united 
interest    must    be   joined   on   the    same 
side    as    plaintiffs    or    defendants,    but 
when   anyone   refuses   to   join,   he   may 
for   such  reason  be  made  a  defendant. 
Anyone    claiming   an   interest   in   the 
litigation    may    at    any    time     be     per- 
mitted to  assert  his  right  by  interven- 
tion,  but   the   intervention    shall   be   in 
subordination  to,  and  in  recognition  of, 
the   propriety   of   the   main   proceeding. 
Rule  38. 
When  the  question  is  one  of  common 
or    general    interest    to    many     persons 
constituting  a  class  so  numerous  as  to 
make    it    impracticable    to    bring    them 
all  before  the  court,   one   or  more  may 
sue  or  defend  for  the  whole. 
Rule  39. 
In  all  cases  where  it  shall  appear  to 
the  court  that  persons,  who  might  other- 
wise  be   deemed   proper   parties   to   the 
suit,  cannot  be  made  parties  by  reason 
of   their   being   out   of   the   jurisdiction 
of  the  court,  or  incapable  otherwise  of 
being    made    parties,    or    because    their 
joinder  would   oust   the  jurisdiction   of 
the   court   as  to  the   parties  before  the 
court,  the   court  may,  in  its  discretion, 
proceed    in    the    cause    without    making 
such  persons  parties;  and  in  such  cases 
the    decree    shall   be    without    prejudice 
to  the  rights  of  the  absent  parties. 
Rule  40. 
Where  no  account,  payment,  convey- 
ance,   or    other    direct   relief    is   sought 


against    a   party   to    a   suit,   not    being 
an   infant,   the   party,   upon   service   of 
the   subpoena   upon    him,   need   not    ap- 
pear   and    answer   the    bill,    unless    the 
plaintiff    specially    requires    him    to    do 
so  by  the   prayer;   but   he   may  appear 
and   answer   at    his    option;    and   if    he 
does   not   appear    and   answer   he   shall 
be    bound    by    all    the    proceedings    in 
the  cause.     If  the  plaintiff  shall  require 
him   to  appear  and  answer  he  shall  be 
entitled    to    the    costs    of    all    the    pro- 
ceedings against   him,  unless  the  court 
shall  otherwise  direct. 
Rule  41. 
In   suits   to   execute   the   trusts  of  a 
will,  it  shall  not  be  necessary  to  make 
the    heir   at    law    a     party;     but     the 
plaintiff  shall  be  at  liberty  to  make  the 
heir  at  law  a  party  where  he  desires  to 
have  the  will  established  against  him. 
Rule  42. 
In    all    cases    in    which    the    plaintiff 
has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or 
sureties,    it   shall   not    be    necessary    to 
bring  before  the  court  as  parties  to  a 
suit    concerning    such    demand    all    the 
persons  liable  thereto;  but  the  plaintiff 
may   proceed    against    one    or   more    of 
the  persons  severally  liable. 
Rule  43. 
Where  the  defendant  shall  by  his  an- 
swer suggest  that  the  bill  of  complaint 
is    defective    for    want    of   parties,    the 
plaintiff     may,     within     fourteen     days 
after  answer  filed,  set  down  the  cause 
for   argument    as   a    motion    upon    that 
objection  only;  and  where  the  plaintiff 
shall    not    so    set    down    his    cause,   but 
shall  _  proceed    therewith    to   a    hearing, 
notwithstanding  an  objection  for  want 
of  parties  taken  by  the  answer,  he  shall 
not  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  al- 
lowed,  be   entitled    as   of   course   to   an 
order    to    amend    his    bill     by     adding 
parties;   but   the  court   shall  be   at  lib- 
erty   to    dismiss    the    bill,    or    to   allow 
an  amendment  on  such  terms  as  justice 
may  require. 

Rule  44. 

If  a  defendant  shall,  at  the  hearing 
of  a  cause,  object  that  a  suit  is  de- 
fective for  want  of  parties,  not  having 
by  motion  or  answer  taken  the  objec- 
tion and  therein  specified  by  name  or 
description  the  parties  to  whom  the 
objection  applies,  the  court  shall  be  at 
liberty  to  make  a  decree  saving  the 
rights  of  the  absent  parties. 
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Rule  45. 

In  the  event  of  the  death  of  either 
party  the  conrt  may,  in  a  proper  case, 
upon  motion,  order  the  suit  to  be  re- 
vived by  the  substitution  of  the  proper 
parties.  If  the  successors  or  represen- 
tatives of  the  deceased  party  fail  to 
make  such  application  within  a  reason- 
able time,  then  any  other  party  may, 
on  motion,  apply  for  such  relief,  and 
the  court,  upon  any  such  motion,  may 
make  the  necessary  orders  for  notice  to 
the  parties  to  bo  substituted  and  for 
the  filing  of  such  pleadings  or  amend- 
ments as  may  be  necessary. 

Rule  46. 

In  all  trials  in  equity  the  testimony 
of  witnesses  shall  be  taken  orally  in 
open  court,  except  as  otherwise  pro- 
vided by  statute  or  these  rules.  The 
court  shall  pass  upon  the  admissibility 
of  all  evidence  offered  as  in  actions  at 
law.  "When  evidence  is  offered  and  ex- 
cluded, and  the  party  against  whom  the 
ruling  is  made  excepts  thereto  at  the 
time,  the  court  shall  take  and  report 
so  much  thereof,  or  make  such  a  state- 
ment respecting  it,  as  will  clearly  show 
the  character  of  the  evidence,  the  form 
in  which  it  was  offered,  the  objection 
made,  the  ruling,  and  the  exception. 
If  the  appellate  court  shall  be  of  opin- 
ion that  the  evidence  should  have  been 
admitted,  it  shall  not  reverse  the  de- 
cree unless  it  be  clearly  of  opinion 
that  material  prejudice  will  result  from 
an  afhrmance,  in  which  event  it  shall 
direct  such  further  steps  as  justice  may 
require. 

Rule  47. 

The  court,  upon  application  of  either 
party,  when  allowed  by  statute,  or  for 
good  and  exceptional  cause  for  depart- 
ing from  the  general  rule,  to  be  shown 
by  affidavit,  may  permit  the  deposition 
of  named  witnesses,  to  be  used  before 
the  court  or  upon  a  reference  to  a  mas- 
ter, to  be  taken  before  an  examiner  or 
other  named  officer,  upon  the  notice 
and  terms  specified  in  the  order.  All 
depositions  taken  under  a  statute,  or 
under  any  such  order  of  the  court,  shall 
be  taken  and  filed  as  follows,  unless 
otherwise  ordered  by  the  court  or  judge 
for  good  cause  shown:  Those  of  the 
plaintiff  within  sixty  days  from  the 
time  the  cause  is  at  issue;  those  of  the 
defendant  within  thirty  days  from  the 
expiration  of  the  time  for  the  filing 
of  plaintiff's  depositions;  and  rebutting 
depositions     by     either     party     within 
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twenty  days  after  the  time  for  taking 
original   depositions   expires. 
Rule  48. 

In  a  case  involving  the  validity  or 
scope  of  a  patent  or  trademark,  the 
District  Court  may,  upon  petition,  or- 
der that  the  testimony  in  chief  of  ex- 
pert witnesses,  whose  testimony  is  di- 
rected to  matters  of  opinion,  be  set 
forth  in  affidavits  and  filed  as  follows: 
Those  of  the  plaintiff  within  forty  days 
after  the  cause  is  at  issue;  those  of 
the  defendant  within  twenty  days  after 
plaintiff's  time  has  expired;  and  re- 
butting affidavits  within  fifteen  days 
after  the  expiration  of  the  time  for 
filing  original  affidavits.  Should  the 
opposite  party  desire  the  production  of 
any  affiant  for  cross-examination,  the 
court  or  judge  shall,  on  motion,  direct 
that  said  cross-examination  and  any 
re-examination  take  place  before  the 
court  upon  the  trial,  and  unless  the 
affiant  is  produced  and  submits  to  cross- 
examination  in  compliance  with  such 
direction,  his  affidavit  shall  not  be  used 
as  evidence  in  the  cause. 
Rule  49. 

All  evidence  offered  before  an  ex- 
aminer or  like  officer,  together  with  any 
objections,  shall  be  saved  and  returned 
into  the  court.  Depositions,  whether 
upon  oral  examination  before  an  ex- 
aminer or  like  officer  or  otherwise, 
shall  be  taken  upon  questions  and  an- 
swers reduced  to  writing,  or  in  the  form 
of  narrative,  and  the  witness  shall  be 
subject  to  cross  and  re-examination. 
Rule  50. 

When  deemed  necessary  by  the  court 
or  officer  taking  testimony,  a  stenog- 
rapher may  be  appointed  who  shall  take 
down  testimony  in  shorthand,  and,  if 
required,  transcribe  the  same.  His  fee 
shall  be  fixed  by  the  court  and  taxed 
ultimately  as  costs.  The  expense  of 
taking  a  deposition,  or  the  cost  of  a 
transcript,  shall  be  advanced  by  the 
party  calling  the  witness  or  ordering 
the   transcript. 

Rule  51. 

Objections  to  the  evidence,  before 
an  examiner  or  like  officer,  shall  be  in 
short  form,  stating  the  grounds  of  ob- 
jection relied  upon,  but  no  transcript 
filed  by  such  officer  shall  include  argu- 
ment or  debate.  The  testimony  of 
each  witness,  after  being  reduced  to 
writing,  shall  be  read  over  to  or  by 
him,  and  shall  be  signed  by  him  in  the 
presence  of  the  officer;  provided,  that 
if  the  witness  shall  refuse  to  sign  his 
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deposition  so  taken,  the  officer  shall 
sign  the  same,  stating  upon  the  record 
the  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal.  Objection  to 
any  question  or  questions  shall  be  noted 
by  the  officer  upon  the  deposition,  but 
he  shall  not  have  power  to  decide  on 
the  competency  or  materiality  or  rele- 
vancy of  the  questions.  The  court  shall 
have  power,  and  it  shall  be  its  duty, 
to  deal  with  the  costs  of  incompetent 
and  immaterial  or  irrelevant  depositions, 
or  parts  of  them,  as  may  be  just. 
Rule  52. 

"Witnesses  who  live  within  the  dis- 
trict, and  whose  testimony  may  be 
taken  out  of  court  by  these  rules,  may 
be  summoned  to  appear  before  a  com- 
missioner appointed  to  take  testimony, 
or  before  a  master  or  examiner  ap- 
pointed in  any  cause,  by  subpoena  in 
the  usual  form,  which  may  be  issued 
by  the  clerk  in  blank  and  filled  up  by 
the  party  praying  the  same,  or  by  the 
commissioner,  master,  or  examiner,  re- 
quiring the  attendance  of  the  witnesses 
at  the  time  and  place  specified,  who 
shall  be  allowed  for  attendance  the 
same  compensation  as  for  attendance 
in  court;  and  if  any  witness  shall  re- 
fuse to  appear  or  give  evidence  it  shall 
be  deemed  a  contempt  of  the  court, 
which  being  certified  to  the  clerk's 
office  by  the  commissioner,  master,  or 
examiner,  an  attachment  may  issue 
thereupon  by  order  of  the  court  or  of 
any  judge  thereof,  in  the  same  manner 
as  if  the  contempt  were  for  not  at- 
tending, or  for  refusing  to  give  tes- 
timony in,  the  court. 

In  case  of  refusal  of  witnesses  to 
attend  or  be  sworn  or  to  answer  any 
question  put  by  the  commisisoner,  mas- 
ter, or  examiner  or  by  counsel  or 
solicitor,  the  same  practice  shall  be 
adopted  as  is  now  practiced  with  re- 
spect to  witnesses  to  be  produced  on 
examination  before  an  examiner  of  said 
court  or  written  interrogatories. 
Rule  53. 

Notice  shall  be  given  by  the  respec- 
tive counsel  or  parties  to  the  opposite 
counsel  or  parties  of  the  time  and  place 
of  examination  before  an  examiner  or 
like  officer  for  such  reasonable  time  as 
the  court  or  officer  may  fix  by  order  in 
each  case. 

Rule  54. 

After  a  cause  is  at  issue,  depositions 
may  be  taken  as  provided  by  Sections 
863,  8G.^,  snn  and  807,  Revised  Stat- 
utes.    But  if  in  any  case  no  notice  has 


been  given  the  opposite  party  of  the 
time  and  place  of  taking  the  deposi- 
tion, he  shall,  upon  application  and 
notice,  be  entitled  to  have  the  witness 
examined  orally  before  the  court,  or  to 
a  cross-examination  before  an  examiner 
or  like  officer,  or  a  new  deposition  tak- 
en with  notice,  as  the  court  or  judge 
under  all  the  circumstances  shall  or- 
der. 

Rule  55. 

Upon  the  filing  of  any  deposition  or 

affidavit  taken  under  these  rules  or  any 

statute,   it    shall   be   deemed   published, 

unless  otherwise   ordered  by  the   court. 

Rule  56. 

After  the  time  has  elapsed  for  tak- 
ing and  filing  depositions  under  these 
rules,  the  case  shall  be  placed  on  the 
trial  calendar.  Thereafter  no  further 
testimony  by  deposition  shall  be  taken 
except  for  some  strong  reason  shown 
by  affidavit.  In  every  such  application 
the  reason  why  the  testimony  of  the 
witness  cannot  be  had  orally  on  the 
trial,  and  why  his  deposition  has  not 
been  before  taken,  shall  be  set  forth, 
together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 
Rule  57. 

After  a  cause  shall  be  placed  on  the 
trial  calendar  it  may  be  passed  over 
to  another  day  of  the  same  term,  by 
consent  of  counsel  or  order  of  the  court, 
but  shall  not  be  continued  beyond  the 
term  save  in  exceptional  cases  by  or- 
der of  the  court  upon  good  cause 
shown  by  affidavit  and  upon  such  terms 
as  the  court  shall  in  its  discretion  im- 
pose. Continuances  beyond  the  term 
by  consent  of  the  parties  shall  be  al- 
lowed, on  condition  only  that  a  stip- 
ulation be  signed  by  counsel  for  all 
the  parties  and  that  all  costs  incurred 
theretofore  be  paid.  Thereupon  an  or- 
der shall  be  entered  dropping  the  case 
from  the  trial  calendar,  subject  to  re- 
instatement within  one  year  upon  ap- 
plication to  the  court  by  either  party, 
in  which  event  it  shall  be  heard  at 
the  earliest  convenient  day.  If  not 
so  reinstated  within  the  year,  the  suit 
shall  be  dismissed  without  prejudice  to 
a  new  one. 

Rule  58. 

The  plaintiff  at  any  time  after  filing 
the  bill  and  not  later  than  twenty- 
one  days  after  the  joinder  of  issue,  and 
the  defendant  at  any  time  after  filing 
his  answer  and  not  later  than  twenty- 
one  days  after  the  joinder  of  issue, 
and    either    party    at    any    time    there- 
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after  bj-  loavc  of  the  court  or  jiulfjo, 
may  file  interrogatories  in  writing  for 
the  discovery  by  the  opposite  party  or 
parties  of  facts  and  documents  mate- 
rial to  the  support  or  defense  of  the 
cause,  with  a  note  at  the  foot  thereof 
stating  which  of  the  interrogatories 
each  of  the  parties  is  required  to  an- 
swer. But  no  party  shall  file  more  than 
one  set  of  interrogatories  to  the  same 
party  without  leave  of  the  court  or 
judge. 

If  any  party  to  the  cause  is  a  public 
or  private  corporation,  any  opposite 
party  may  apply  to  the  court  or  judge 
for  an  order  allowing  him  to  file  in- 
terrogatories to  be  answered  by  any 
officer  of  the  corporation,  and  an  order 
may  be  made  accordingly  for  the  ex- 
amination of  such  officer  as  may  ap- 
pear to  be  proper  upon  such  interroga- 
tories as  the  court  or  judge  shall  think 
fit. 

Copies  shall  be  filed  for  the  use  of 
the  interrogated  party,  and  shall  be 
sent  by  the  clerk  to  the  respective 
solicitors  of  record  or  to  the  last 
known  address  of  the  opposite  party, 
if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and 
the  answers  filed  in  the  clerk's  office, 
•within  fifteen  days  after  they  have 
been  served,  unless  the  time  be  en- 
larged by  the  court  or  judge.  Each 
interrogatory  shall  be  answered  sep- 
arately and  fully  and  the  answers  shall 
be  in  writing,  under  oath,  and  signed 
by  the  party  or  corporate  officer  in- 
terrogated. Within  ten  days  after  the 
service  of  interrogatories,  objections 
to  them,  or  any  of  them,  may  be  pre- 
sented to  the  court  or  judge,  with  proof 
of  notice  of  the  purpose  so  to  do,  and 
answers  shall  be  deferred  until  the  ob- 
jections are  determined,  which  shall  be 
,at  as  early  a  time  as  is  practicable. 
In  so  far  as  the  objections  are  sus- 
tained, answers  shall  not  be   required. 

The  court  or  judge,  upon  motion  and 
reasonable  notice,  may  make  all  such 
orders  as  may  be  appropriate  to  enforce 
answers  to  interrogatories  or  to  effect 
the  inspection  or  production  of  docu- 
ments in  the  possession  of.either  party 
and  containing  evidence  material  to 
the  cause  of  action  or  defense  of  his 
adversary.  Any  party  failing  or  re- 
fusing to  comply  with  such  an  order 
shall  be  liable  to  attachment,  and  shall 
also  be  liable,  if  a  plaintiff,  to  have  his 
bill   dismissed,   and   if   a   defendant,   to 
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have  his  answer  stricken  out  and  be 
placed  in  the  same  situation  as  if  he 
had  failed  to  answer. 

By  a  demand  served  ten  days  before 
the  trial,  either  partj'  may  call  on  the 
other  to  admit  in  writing  the  execution 
or  genuineness  of  any  document,  letter 
or  other  writing,  saving  all  just  ex- 
ceptions; and  if  such  admission  be  not 
made  within  five  days  after  such  serv- 
ice, the  costs  of  proving  the  document, 
letter  or  writing  shall  be  paid  by  the 
party  refusing  or  neglecting  to  make 
such  admission,  unless  at  the  trial  the 
court  shall  find  that  the  refusal  or 
neglect  was  reasonable. 

Rule  59. 

Save  in  matters  of  account,  a  refer- 
ence to  a  master  shall  be  the  exception, 
not  the  rule,  and  shall  be  made  only 
upon  a  showing  that  some  exceptional 
condition  requires  it.  When  such  a 
reference  is  made,  the  party  at  whose 
instance  or  for  whose  benefit  it  is  made 
shall  cause  the  order  of  reference  to 
be  presented  to  the  master  for  a  hear- 
ing within  twenty  days  succeeding  the 
time  when  the  reference  was  made,  un- 
less a  longer  time  be  specially  granted 
by  the  court  or  judge;  if  he  shall  omit 
to  do  so,  the  adverse  party  shall  be  at 
liberty  forthwith  to  cause  proceedings 
to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  refer- 
ence. 

Rule  60. 

Upon  every  such  reference,  it  shall 
be  the  duty  of  the  master,  as  soon  as 
he  reasonably  can  after  the  same  is 
brought  before  him,  to  assign  a  time 
and  place  for  proceedings  in  the  same, 
and  to  give  due  notice  thereof  to  each 
of  the  parties,  or  their  solicitors;  and  if 
either  party  shall  fail  to  appear  at  the 
time  and  place  appointed,  the  master 
shall  be  at  liberty  to  proceed  ex  parte, 
or,  in  his  discretion,  to  adjourn  the 
examination  and  proceeedings  to  a  fu- 
ture day,  giving  notice  to  the  absent 
party  or  his  solicitor  of  such  adjourn- 
ment; and  it  shall  be  the  duty  of 
the  master  to  proceed  with  all  reason- 
able diligence  in  every  such  reference, 
and  with  the  least  practicable  delay, 
and  either  party  shall  be  at  liberty  to 
apply  to  the  court  or  a  judge  thereof, 
for  an  order  to  the  master  to  speed 
the  proceedings  and  to  make  his  re- 
port, and  to  certify  to  the  court  or 
judge  the   reason   for  any  delay. 
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Rule  61. 

In  the  reports  made  by  the  master 
to  the  court,  no  part  of  any  state  of 
facts,  account,  charge,  affidavit,  deposi- 
tion, examination,  or  answer  brought 
in  or  used  before  him  shall  be  stated 
or  recited.  But  such  state  of  facts,  ac- 
count, charge,  affidavit,  deposition,  ex- 
amination, or  answer  shall  be  identified, 
and  referred  to,  so  as  to  inform  the 
court  what  state  of  facts,  account, 
charge,  affidavit,  deposition,  examina- 
tion, or  answer  were  so  brought  in  or 
used. 

Rule  62. 

The    master    shall    regulate     all     the 
proceedings    in     every    hearing    before 
him,    upon    every     reference;     and     he 
shall    have    full    authority    to    examine 
the    parties    in    the    cause,    upon    oath, 
touching   all   matters   contained   in   the 
reference;  and  also  to  require  the  pro- 
duction  of  all  books,  papers,  writings, 
vouchers,    and    other    documents    appli- 
cable  thereto;   and   also  to   examine   on 
oath,  viva  voce,  all  w^itnesses  produced 
by  the  parties  before  him,  or  by  depo- 
sition,   according    to   the    acts    of    Con- 
gress  or    otherwise,    as   here    provided; 
and   also   to   direct  the  mode   in  which 
the  matters  requiring  evidence  shall  be 
proved    before    him;    and    generally    to 
do   all  other  acts,   and  direct   all   other 
inquiries   and   proceedings   in   the   mat- 
ters  before    him,    which    he   may    deem 
necessary  and  proper  to  the  justice  and 
merits   thereof    and   the    rights    of    the 
parties. 

Rule  63. 
All  parties  accounting  before  a  mas- 
ter  shall   bring   in   their   respective   ac- 
counts   in    the    form    of     debtor     and 
creditor;   and  any  of  the  other  parties 
who    shall    not    be    satisfied    with    the 
account  so  brought  in  shall  be  at  lib- 
erty  to   examine   the   accounting^  party 
viva    voce,    or   upon    interrogatories,    as 
the  master  shall  direct. 
Rule  64. 
All   aflidavits,   depositions   and   docu- 
ments which  have  been  previously  made, 
read,    or    used   in   the    court    upon    any 
I>roceeding  in  any  cause  or  matter  may 
be  used  before  the  master. 
Rule  65. 
The  master  shall  be  at  liberty  to  ex- 
amine any  creditor  or  other  person  com 
ing  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce,  or 


in  both  modes,  as  the  nature  of  the 
ease  may  appear  to  him  to  require. 
The  evidence  upon  such  examinations 
shall  be  taken  down  by  the  master, 
or  by  some  other  person  by  his  order 
and  in  his  presence,  if  either  party  re- 
quires it,  in  order  that  the  same  may 
be  used  by  the  court  if  necessary. 

Rule  66. 

The  master,  as  soon  as  his  report 
is  ready,  shall  return  the  same  into 
the  clerk's  office  and  the  day  of  the 
return  shall  be  entered  by  the  clerk 
in  the  Equity  Docket.  The  parties 
shall  have  twenty  days  from  the  time 
of  the  filing  of  the  report  to  file  ex- 
ceptions thereto,  and  if  no  exceptions 
are  within  that  period  filed  by  either 
party,  the  report  shall  stand  confirmed. 
If  exceptions  are  filed,  they  shall  stand 
for  hearing  before  the  court,  if  then 
in  session,  or,  if  not,  at  the  next  sitting 
held  thereafter,  by  adjournment  or 
otherwise. 

Rule  67. 
In  order  to  prevent  exceptions  to  re- 
ports   from    being    filed    for    frivolous 
causes,    or    for    mere    delay,    the    party 
whose    exceptions   are    overruled,   shall, 
for  every  exception  overruled,  pay  five 
dollars    costs    to    the    other    party,    and 
for    every    exception    allowed   shall    be 
entitled  to  the  same  costs. 
Rule  68. 
The     District     Courts     may      appoint 
standing   masters  in   chancery   in   their 
respective   districts    (a   majority  of  all 
the    judges    thereof    concurring    m    the 
appointment),   and   they   may   also    ap- 
point   a    master    pro    liac    vice    in    any 
particular   case.      The    compensation   to 
be    allowed    to    every    master    shall    be 
fixed  by   the   district   court,   m   its   dis- 
cretion,  having   regard   to    all   the   cir- 
cumstances thereof,  and  the  compensa- 
tion  shall  be   charged  upon   and  borne 
by  such  of  the  parties  in  the  cause  as 
the  court  shall  direct.  The  master  shall 
not  retain  his  report  as  security  for  his 
compensation;  but  when  the  compensa- 
tion is  allowed  by  the   court,  he  shall 
be    entitled    to    an   attachment   for   the 
amount   against    the   party   who    is   or- 
dered to  pay  the  same,  if,  upon  notice 
thereof,  he  "does  not  pay  it  within  the 
time  prescribed  by  the  court. 
Rule  69. 
Every  petition   for   a  rehearing  shall 
contain  the  special  matter  or  cause  on 
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-vvhioh  such  rehearing  is  applicil  for, 
shall  bo  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on 
the  record,  shall  be  verified  by  the  oath 
of  the  party  or  by  some  other  person. 
No  reliearing  shall  be  granted  after  the 
term  at  which  the  final  decree  of  the 
court  shall  have  been  entered  and 
recorded,  if  an  appeal  lies  to  the  Cir- 
cuit Court  of  Appeals  or  the  Supremo 
Court.  But  if  no  appeal  lies,  the 
petition  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  of  the 
court,  in  the  discretion  of  the  court. 

Rule  70. 

Guardians  ad  litem  to  defend  a  suit 
may  be  appointed  by  the  court,  or  by 
any  judge  thereof,  for  infants  or  other 
persons  who  are  under  guardianship,  or 
otherwise  incapable  of  suing  for  them- 
selves. All  infants  and  other  persons 
so  incapable  may  sue  by  their  guard- 
ians, if  any,  or  by  their  prochein  ami; 
subject,  however,  to  such  orders  as  the 
court  or  judge  may  direct  for  the  pro- 
tection of  infants  and  other  persons. 

Eule  71. 

In  drawing  up  decrees  and  orders, 
neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the 
report  of  any  master,  nor  any  other 
prior  proceeding,  shall  be  recited  or 
stated  in  the  decree  or  order;  but  the 
decree  and  order  shall  begin,  in  sub- 
stance, as  follows:  "This  cause  came 
on  to  be  heard  (or  to  be  further  heard, 
as  the  case  may  be)  at  this  term,  and 
was  argued  by  counsel;  and  thereupon, 
upon  consideration  thereof,  it  was  or- 
dered, adjudged  and  decreed  as  follows, 
viz:"  (Here  insert  the  decree  or  or- 
der). 

Rule  72. 

Clerical  mistakes  in  decrees  or  de- 
cretal orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  maj', 
at  any  time  before  the  close  of  the 
term  at  which  final  decree  is  rendered, 
be  corrected  by  order  of  the  court  or  a 
judge  thereof,  upon  petition,  without 
the  form  or  expense  of  a  rehearing. 

Eule  73. 

No  preliminary  injunction  shall  be 
granted  without  notice  to  the  opposite 
party.  Nor  shall  any  temporary  re- 
straining order  be  granted  without  no- 
tice   to    the    opposite    party,    unless    it 
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shall  clearly  appear  from  specific  facts, 
shown  by  allidavit  or  by  the  verified 
hill,  that  immediate  and  irreparable 
loss  or  damage  will  result  to  the  ap- 
plicant before  the  matter  can  be  heard 
on  notice.  In  case  a  temporary  re- 
straining order  shall  be  granted  with- 
out notice,  in  the  contingency  specified, 
the  matter  shall  be  mad«  returnable 
at  the  earliest  possible  time,  and  in 
no  event  later  than  ten  days  from  the 
date  of  the  order,  and  shall  take 
precedence  of  all  matters,  except  older 
matters  of  the  same  character.  When 
the  matter  comes  up  for  hearing  the 
party  who  obtained  the  temporary  re- 
straining order  shall  proceed  with  his 
application  for  a  preliminary  injunc- 
tion, and  if  he  does  not  do  so  th&  court 
shall  dissolve  his  temporary  restrain- 
ing order.  Upon  two  days'  notice  to 
the  party  obtaining  such  temporary  re- 
straining order,  the  opposite  party  may 
appear  and  move  the  dissolution  or 
modification  of  the  order,  and  in  that 
event  the  court  or  judge  shall  proceed 
to  hear  and  determine  the  motion  as 
expeditiously  as'  the  ends  of  justice  may 
require.  Every  temporary  restraining 
order  shall  be  forthwith  filed  in  the 
clerk's  office. 

Rule  74. 

When  an  appeal  from  a  final  decree, 
in  an  equity  suit,  granting  or  dissolv- 
ing an  injunction,  is  allowed  by  a  jus- 
tice or  a  judge  who  took  part  in  the 
decision  of  the  cause,  he  may,  in  his 
discretion,  at  the  time  of  such  allow- 
ance, make  an  order  suspending,  mod- 
ifying or  restoring  the  injunction  dur- 
ing the  pendency  of  the  appeal,  upon 
such  terms,  as  to  bond  or  otherwise, 
as  he  may  consider  proper  for  the 
security  of  the  rights  of  the  opposite 
party. 

Rule  75. 

In  case   of  appeal: 

(a)  It  shall  be  the  duty  of  the  ap- 
pellant or  his  solicitor  to  file  with  the 
clerk  of  the  court  from  which  the  ap- 
peal is  prosecuted,  together  with  proof 
or  acknowledgment  of  service  of  a 
copy  on  the  appellee  or  his  solicitor,  a 
praecipe  which  shall  indicate  the  por- 
tions of  the  record  to  be  incorporated 
into  the  transcript  on  such  appeal. 
Should  the  appellee  or  his  solicitor  de- 
sire additional  portions  of  the  record 
incorporated  into  the  transcript,  he 
shall  file   with  the   clerk  of   the   court 
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his  praecipe  also  within  ten  days  there- 
after, unless  the  time  shall  be  enlarged 
by  the  court  or  a  judge  thereof,  in- 
dicating such  additional  portions  of  the 
record  desired  by  him. 

(b)  The  evidence  to  be  included  in 
the  record  shall  not  be  set  forth  in 
full,  but  shall  be  stated  in  simple  and 
condensed  form,  all  parts  not  essential 
to  the  decision  of  the  questions  pre- 
sented by  the  appeal  being  omitted 
and  the  testimony  of  witnesses  being 
stated  only  in  narrative  form,  save 
that  if  either  party  desires  it,  and  the 
court  or  judge  so  directs,  any  part  of 
the  testimony  shall  be  reproduced  in 
the  exact  words  of  the  witness.  The 
duty  of  so  condensing  and  stating  the 
evidence  shall  rest  primarily  on  the 
appellant,  who  shall  prepare  his  state- 
ment thereof  and  lodge  the  same  in 
the  clerk's  office  for  the  examination 
of  the  other  parties  at  or  before  the 
time  of  filing  his  praecipe  under  par- 
agraph (a)  of  this  rule.  He  shall  also 
notify  the  other  parties  or  their  solici- 
tors of  such  lodgment  and  shall  name 
a  time  and  place  when  he  will  ask 
the  court  or  judge  to  approve  the  state- 
ment, the  time  so  named  to  be  at 
least  ten  days  after  such  notice.  At 
the  expiration  of  the  time  named  or 
such  further  time  as  the  court  or  judge 
may  allow,  the  statement,  together 
with  any  objections  made  or  amend- 
ments proposed  by  any  party,  shall  be 
presented  to  the  court  or  the  judge, 
and  if  the  statement  be  true,  complete 
and  properly  prepared,  it  shall  be  ap- 
proved by  the  court  or  judge,  and  if 
it  be  not  true,  complete  or  properly 
prepared,  it  shall  be  made  so  under  the 
direction  of  the  court  or  judge  and 
shall  then  be  approved.  When  ap- 
proved, it  shall  be  filed  in  the  clerk's 
office  and  become  a  part  of  the  record 
for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arise  between 
the  parties  concerning  directions  as  to 
the  general  contents  of  the  record  to 
be  prepared  on  the  appeal,  such  differ- 
ence shall  be  submitted  to  the  court 
or  judge  in  conformity  with  the  pro- 
visions of  paragraph  (b)  of  this  rule, 
and  shall  be  covered  by  the  direc- 
tions which  the  court  or  judge  may 
give  on  the  subject. 

Rule  76. 

In  preparing  the  transcript  on  an 
appeal,  especial  care  shall  bo  taken  to 


avoid  the  inclusion  of  more  than  one 
copy  of  the  same  paper  and  to  exclude 
the  formal  and  immaterial  parts  of  all 
exhibits,  documents  and  other  papers 
included  therein;  and  for  any  infrac- 
tion of  this  or  any  kindred  rule  the  ap- 
pellate court  may  withhold  or  impose 
costs  as  the  circumstances  of  the  case 
and  the  discouragement  of  like  infrac- 
tions in  the  future  may  require.  Costs 
for  such  an  infraction  may  be  imposed 
upon  offending  solicitors  as  well  as 
parties. 

_  If,  in  the  transcript,  anything  mate- 
rial to  either  party  be  omitted  by  ac- 
cident or  error,  the  appellate  court,  on 
a  proper  suggestion  or  its  own  motion, 
may  direct  that  the  omission  be  cor- 
rected by  a  supplemental  transcript. 

Rule  77. 

When  the  questions  presented  by  an 
appeal  can  be  determined  by  the  ap- 
pellate court  without  an  examination 
of  all  the  pleadings  and  evidence,  the 
parties,  with  the  approval  of  the  Dis- 
trict Court  or  the  judge  thereof,  may 
prepare  and  sign  a  statement  of  the 
case  showing  how  the  questions  arose 
and  were  decided  in  the  District  Court, 
and  setting  forth  so  much  only  of  the 
facts  alleged  and  proved,  or  sought 
to  be  proved,  as  is  essential  to  a  de- 
cision.' of  such  questions  by  the  Ap- 
pellate Court.  Such  statement,  when 
filed  in  the  office  of  the  clerk  of  the 
District  Court,  shall  be  treated  as  super- 
seding, for  the  purposes  of  the  appeal, 
all  parts  of  the  record  other  than  the 
decree  from  which  the  appeal  is  taken, 
and,  together  with  such  decree,  shall 
be  copied  and  certified  to  the  Appel- 
late Court  as  the  record  on  appeal. 

Rule  78. 

Whenever  under  these  rules  an  oath 
is  or  may  be  required  to  be  taken,  the 
party  may,  if  conscientiously  scrupulous 
of  taking  an  oath,  in  lieu  thereof  make 
solemn  affirmation  to  the  truth  of  the 
facts  stated  by  him. 

Rule  79. 

With  the  concurrence  of  a  majority 
of  the  circuit  judges  for  the  circuit, 
the  District  Courts  may  make  any 
other  and  further  rules  and  regulations 
for  the  practice,  proceedings  and  pro- 
cess,   mesne    and    final,     in     their     re- 
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spective  districts,  not  inconsistent  with 
the  rules  hereby  prescribed,  and  from 
time  to  time  alter  and  amend  the 
same. 

Eule  80. 

"When  the  time  prescribed  by  these 
rules  for  doinf;  any  act  expires  on  a 
Sunday  or  legal  holiday',  such  time  shall 
extend  to  and  include  the  next  suc- 
ceeding day  that  is  not  a  Sunday  or 
legal  holiday. 

Rule  81. 

These  rules  shall  be  in  force  on  and 


after  February  1,  1913,  and  shall  gov- 
ern all  proceedings  in  cases  then  pend- 
ing or  thereafter  brought,  save  that 
where  in  any  then  pending  cause  an 
order  has  been  made  or  act  done  which 
cannot  be  changed  without  doing  sub- 
stantial injustice,  the  court  may  give 
effect  to  such  order  or  act  to  the  extent 
necessary  to  avoid  any  such  injustice. 
All  rules  theretofore  prescribed  by 
fhe  Supremo  Court,  regulating  the  prac- 
tice in  suits  in  equity,  shall  be  abro- 
gated when  these  rules  take  effect. 
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I.  DEFINITION.  —  The  assignment  of  errors  is  a  formal  state- 
ment by  the  appellant  or  plaintiff  in  error,  setting  forth  the  specific 
errors  of  the  court  below  upon  which  he  intends  to  rely  in  the  appel- 
late tribunal.^  It  is  limited  to  the  claims  of  law  made  in  the  trial 
court,-  and  except  as  hereinafter  pointed  out,^  a  question  not  raised 
or  considered  in  the  court  below  cannot  be  for  the  first  time  presented 
on  appeal  by  assignment  of  errors,  when  objected  to.*  All  of  the 
objections  raised  are  against  the  act  of  the  judge  or  judges  of  the 


1.  Cal. — Squires  v.  Foorman,  10  Cal. 
29S.  lU.— Schaeflfer  r.  Burnett,  217  111. 
84,  75  N.  E.  440.  Ind. — Whitesell  v. 
Strickler,  167  Ind.  602,  78  N.  E.  845, 
119  Am.  St.  Eep.  524,  affirming  73  N. 
E.  153. 

See  also  Chicago,  M.  &  St.  P.  E. 
Co.  t\  Bennett,  181  Fed.  799;  Wash- 
ington So.  E.  Co.  V.  Cheshire,  109  Va. 
741,  65  S.  E.  27. 

"An  assignment  of  error  should 
point  out  the  particular  action  upon 
part  of  the  trial  court  of  which  com- 
plaint is  made,  and  if  it  is  uncertain 
in  that  respect  it  is  insufficient." 
Gibson  V.  Pierce  (Tex.  Civ.  App.),  146 
S.  W.  983. 

Separate  From  the  Exception. — "The 
assignments  of  error  are  distinct  and 
separate  from  the  exceptions  taken  on 
the  trial.  They  embrace  all  the  points, 
duly  taken  as  exceptions,  which  the 
appellant  thus  notifies  the  appellee  and 
the  appellate  court  that  he  intends  to 
rely  upon.  It  thus  embraces  such  ex- 
ceptions taken  during  the  trial,  which 
were  duly  noted,  and  which  he  intends 
to  rely  upon,  and  also  the  exceptions 
to  the  charge,  which  are  not  required 
to  be  noted  at  the  time,  and  in  addi- 
tion, if  the  appellant  thinks  proper, 
the  exceptions  that  the  court  had  no 
jurisdiction,  and  that  the  complaint 
did  not  state  a  cause  of  action."  The 
assignment  of  errors  may,  but  most 
often  does  not,  embrace  all  the  excep- 
tions taken  on  the  trial.  It  is  im- 
material whether  they  precede  or  fol- 
low the  judge's  signature  to  the  case 
on  appeal.  Jones  v.  Atlantic  Coast 
Line  E.  Co.,  153  N.  C.  419,  69  S.  E. 
427. 

In  North  Carolina  "there  is  a  clear- 
cut  distinction  between  exceptions  and 
assignments  of  error.  Exceptions  must 
be  taken  during  the  trial,  and  be  en- 
tered at  the  time,  except  exceptions 
to    the    charge,    which    may     be     filed 
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within  10  days  after  the  trial,  and 
that  the  complaint  does  not  state  a 
cause  of  action  or  that  the  court  has 
no'  jurisdiction  (which  last  two  may 
be  taken  at  any  time,  even  in  this 
court,  and  ore  terms).  Exceptions  if 
not  taken  at  the  proper  time  are 
waived.  Hence,  in  the  hurry  and  stress 
of  a  trial,  numerous  exceptions  are 
taken  out  of  abundant  caution.  .  .  . 
When,  however,  the  appellant  makes 
ap  his  case  on  appeal,  it  is  his  duty 
to  go  over  the  record  and  select  out 
all  the  exceptions  upon  which  he  in- 
tends to  rely  on  the  discussion  in  this 
court,  adding  so  much  of  the  evidence 
or  other  matter  which  is  necessary  to 
'point'  the  assignment  of  error.  These 
assignments  of  error  are  then  required 
to  be  placed  at  the  end  of  the  case 
on  appeal.  This  requirement  of  an 
assignment  of  errors  is  universal  in 
appellate  courts."  McDowell  v.  Kent 
Co.,  153  N.  C.  555,  69  S.  E.  626. 

2.  Hartford  Trust  Co.  v.  Town  of 
West  Hartford,  84  Conn.  646,  81  AtL 
244. 

An  assignment  of  error  that  does 
not  complain  of  any  proceeding  in  the 
trial  court  is  insufficient.  Spencer  v. 
Jones  (Tex.  Civ.  App.),  47  S.  W.  29, 
reversed  on  other  grounds,  92  Tex.  516, 
50  S.  W.  118,  71  Am.  St.  Eep.  870. 
See  also  State  v.  Johnson,  47  "Wash. 
227,   91   Pac.   949. 

An  assignment  not  in  good  faith 
will  be  dismissed.  Layman  t".  Deth- 
arding,   106   111.   App.   59*4. 

3.  See   infra,  III. 

4.  Mich. — Lamb  v.  Lamb,  125  N. 
"W.  722,  17  Det.  Leg.  N.  251.  Mo. 
Norvell  v.  Cooper,  134  S.  W.  1095, 
assignment  of  error  as  to  instructions 
cannot  for  the  first  time  be  presented 
in  appellant's  replying  brief.  Pa. 
Lindsay  v.  Button,  227  Pa.  208,  75 
Atl.  1096. 
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lower  court;  that  is  to  say,  the  errors  are  always  the  errors  of  the 
court.^ 

By  statute  in  some  states  formal  assignments  of  error  are  done 
away  with,  an  equivalent  procedure  being  provided.'' 

II.  FUNCTION.  —  The  purpose  of  an  assignment  of  error  is  to 
point  out  to  the  court  and  the  adversary  the  errors  upon  which  the 


5.  Under  the  common-law  practice 
the  assignment  of  errors  occurs  as  fol- 
lows: In  the  trial  court  all  contested 
questions  between  plaintiff  and  defend- 
ant are  decided  by  the  court.  If  the 
party  against  whom  the  decision  is 
rendered  desires  to  again  contest  the 
same  point,  either  before  the  same 
court  or  in  an  appellate  tribunal,  he 
must  (except  as  to  matters  of  law 
which  will  appear  in  the  common-law 
record)  take  exception  to  the  ruling 
of  the  court.  After  the  trial  of  the 
'case  on  an  issue  of  fact,  the  defeated 
party  has  an  opportunity,  on  a  motion 
for  a  new  trial,  to  ask  the  court  to 
correct  all  errors  of  the  court,  and  of 
the  jury,  if  one  has  passed  upon  the 
case.  After  the  court's  decision  on 
the  motion  for  a  new  trial,  and  on  a 
motion  in  arrest  of  judgment,  if  one 
is  made,  or  motion  for  judgment  7ion 
obstante  veredicto,  final  judgment  is 
rendered. 

If  the  case  is  taken  to  an  appellate 
tribunal  by  appeal  or  writ  of  error, 
it  is  necessary  that  the  record  be  tran- 
scribed into  what  is  called  the  tran- 
script of  record,  which  embraces  all 
of  the  proceedings  from  beginning  to 
end. 

The  assignment  of  errors  is  added 
on  or  aflSxed  to  the  record. 

Form. — Being  so  attached,  it  is  not 
necessary  to  have  a  caption,  although 
it  is  not  improper. 

An  assignment  of  error  proceeds  as 
follows: 

"And  now  comes  (the  appellant  or 
plaintiff  in  error)  and  shows  to  the 
court  here  that  there  is  manifest  error 
in  the  record  herein,  in  this,  that  is 
to  say  (here  enumerate  all  proposi- 
tions intended  to  be  relied  upon,  e.  g., 

"The  court  erred  in  not  quashing 
the   writ   of  summons. 

"The  court  erred  in  sustaining  the 
demurrer  to  the  plea  in  abatement. 

"The  court  erred  in  not  granting 
a  change  of  venue. 

"The  court  erred  in  the  reception 
of  evidence  in  the  following  particulars 


[enumerating  them]. 

"The  court  erred  in  rejecting  the 
evidence  offered  in  the  following  par- 
ticulars   [enumerating  them]. 

"The  court  erred  in  giving  instruc- 
tions   [enumerating])." 

After  pointing  out  the  errors  taking 
place  during  trial,  the  later  assign- 
ments  of   error   are   as   follows: 

"The  court  erred  in  granting  (or 
refusing,  as  the  case  may  be)  the  mo- 
tion for  new  trial,  for  the  following 
reasons: 

"The  court  erred  in  granting  (or 
refusing,  as  the  case  may  be)  judg- 
ment non  ohstante  veredicto. 

"The  court  erred  in  allowing  (or 
refusing)  motion  in  arrest  of  judg- 
ment. 

"The  court  erred  in  entering  judg- 
ment against,  the  general  verdict  on 
the  special  findings;  the  court  erred 
in  entering  judgment  against  the  ap- 
pellant  (or  plaintiff  in  error)." 

Conclusion:  Wherefore,  for  the  rea- 
sons above  set  forth,  and  which  the 
record  will  sustain,  the  judgment  of 
the  said  court  ought  to  be  reversed 
and  the  case  remanded  (or  if  final 
judgment  is  asked  in  the  appellate 
tribunal,  a  statement  to  that  effect 
alleged). 

6.  In  Alabama,  the  statute  (Code, 
1907,  §6264)  has  obviated  the  neces- 
sity for  assigning  error  in  criminal 
cases,  and  the  court  is  required  to 
consider  all  questions  apparent  on  the 
record  or  reserved  by  bill  of  excep- 
tions. Chaney  v.  State,  4  Ala.  App. 
89,   58  So.   68.5. 

In  California  the  statute  provides 
for  specifications  of  error  (Code  Civ. 
Proc,  §648),  but  the  term  assignment 
is   frequently   used. 

In  Iowa  the  technical  rules  regard- 
ing assignments  of  error  are  no  longer 
in  force.  Under  Rule  54  of  the  rules 
all  that  is  required  of  the  appellant 
is  to  point  out  the  errors  relied  upon 
for  reversal  with  such  definiteness  that 
the  appellee  and  the  court  may  ascer- 
tain the  precise   errors  relied   on   with- 
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appellant  relies  for  a  reversal^  "While  not  in  strictness  a  pleading 
the  assignment  of  errors  is  virtually  the  pleading  in  the  appellate 
court,  the  declaration  upon  which  the  appeal  is  based,  and  limits  its 
scope.^ 


out  compelling  a  search  throiigli  the 
entire  abstract  and  argument,  and 
when  this  is  done  no  attention  will  be 
paid  to  merely  technical  objections  to 
the  sufficiency  of  the  assignments. 
Dale  V.  Colfax  Consol.  Coal  Co.,  131 
Iowa  67,  107  K  W.  1096.  But  see 
Cooper  V.  Citv  of  Oelwein,  145  Iowa 
ISl,  123  N.  W.  955,  as  to  matter  in- 
definitely assigned  not  to  be  considered 
on  review. 

The  court  is  entitled,  however,  under 
Rule  54  to  know  the  errors  relied  on. 
The  location  of  the  error  in  the  rec- 
ord must  at  least  be  indicated.  An 
assignment  stating  the  refusal  of  the 
court  to  give  certain  numbered  instruc- 
tions requested  by  appellant  "defining 
negligence,  the  care  required  of  plain- 
tiff, the  liability  of  defendant  in  such 
cases  to  be  commensurate  with  the  risk 
and  danger  reasonably  expected  or  lia- 
ble to  incur  and  not  covered  by  the 
court  in  its  instructions,"  is  too  in- 
definite and  will  be  disregarded. 
Cooper  V.  Oelwein,  145  Iowa  181,  123 
N.  W.  955.  To  same  effect,  see  Cope- 
land  V.  Ferris,  118  Iowa  554,  92  N.  W. 
699. 

The  provisions  of  the  Kentucky  Civil 
Code  as  to  assignments  of  error  have 
been  repealed,  and  no  motion  to  dis- 
miss an  appeal  will  lie  because  none 
have  been  filed.  Richardson 's  Admr. 
V.  Banta,  15  Ky.  L.  Rep,  S48,  23  S,  W. 
350. 

In  Missouri  since  the  revision  of 
1889  the  assignments  of  error  need 
only  be  made  by  briefs.  Donnell  Mfg. 
Co.  V.  Hart,  40  Mo.  App.  512. 

In  New  Jersey  the  Revised  Crim. 
Proc,  Act  of  1898  (P,  L.  1898,  p.  915), 
was  not  designed  to  supersede  a  re- 
view of  matters  assignable  under  as- 
signments of  error.  It  permits  a  re- 
view by  writ  of  error,  (1)  for  errors 
properly  assigned  upon  the  record  or 
bills  of  exception,  and  (2)  for  matters 
appearing  in  the  trial  record  disclos- 
ing that  manifest  wsong  or  injury  has 
been  done  to  plaintiff  in  error  by  the 
course  taken  at  the  trial  in  respect 
to  certain  specified  matters.  State  v. 
Lyons    (N.   J.),   80   Atl.   976,   reviewing 
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the    cases.      Also    see    State    v.    Lyons, 
70  N.  J.  L.  635,  58  Atl.  398. 

In  Rhode  Island  the  appellant  must 
state  the  particular  errors  of  the  court 
of  which  he  complains  and  which  he 
seeks  to  have  reviewed  in  his  reasons 
of  appeal.  "The  statement  of  rea- 
sons of  appeal  which  the  statute  re- 
quires is  a  statement  of  the  erroneous 
rulings,  orders,  or  decrees  of  which  the 
appellant  complains.  It  is.  not  a  state- 
ment of  the  reasons  upon  which  the 
appellant  bases  his  claim  of  error.  We 
regard  the  statement  of  reasons  of  ap- 
peal in  equity  causes,  the  statement 
of  exceptions  in  a  bill  of  exceptions, 
and  the  assignments  of  error  in  an 
application  for  a  writ  of  error  as  of 
the  same  nature  and  subject  to  the  same 
requirements."  Vaill  f.  McPhail  (R, 
L),   83   Atl.   1075,   1080. 

7.  U,  S.— Lloyd  t\  Chapman,  93 
Fed.  599,  35  C.  C.  A.  474.  Ala.— Free- 
man V.  Blount,  173  Ala.  655,  55  So. 
293.  Ariz,— United  States  v.  Tidball, 
3  Ariz.  384,  29  Pae.  385.  Cal.— Squires 
V.  Foorman,  10  Cal.  298.  Minn,— Dun- 
can V.  Kohler,  37  Minn.  379,  34  N. 
W.  594.  Miss.— Smith  v.  Williams,  36 
Miss.  545.  N.  C. — Jones  v.  Atlantic 
Coast  L,  R.  Co.,  153  N.  C.  419,  69  S. 
E.  427.  S,  D.— State  v.  Chapman,  1 
S.  D,  414,  47  N.  W.  411,  10  L.  R.  A, 
43^.  Tex, — Clements  v.  Ilearne,  45 
Tex.  415.  Va. — First  Nat.  Bank  v. 
William  R.  Trigg  Co.,  106  Va,  327,  56 
S,    E.    158, 

"The  preparation  of  the  assignment 
of  error  is  the  work  of  the  attorney  for 
the  appellant,  and  is  not  a  part  of  the 
case  on  appeal,  and  its  office  is  to 
group  the  exceptions  noted  in  the  case 
on  appeal."  McLeod  v.  Gooch  (N.  C), 
78  S.  E.  4;  Worley  v.  Laurel  River 
Logging  Co.,  157  N.  C.  490,  73  S.  E. 
107. 

8.  U.  S.— Second  Pool  Coal  Co.  v. 
People's  Coal  Co.,  188  Fed.  892,  110 
C.  C.  A,  526,  applies  in  admiralty.  Ill, 
East  Peoria  v.  Lake  Erie  W.  R.  Co., 
237  111.  93,  86  N.  E.  634;  Schaeffer  v. 
Burnett,  217  111.  84,  75  N.  E.  440; 
Ditch  V.  Sennott,  116  Ilk  288,  5  N.  E. 
395;  Williston  v.  Fisher,  28  111.  43, 
per  Oaton,  C.  J.;   Marsh  v.  Jones,  106 
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III.  NECESSITY  FOR  ASSIGNING  ERROR.  — A.  Gener.il 
Rule.  —  When  assignments  of  error  are  required  by  statute  or  court 
rules,  an  appellate  court  will  not  review  errors  not  assigned,^  but  the 


m.  App.  577;  Wolf  v.  City  of  Alton, 
103  111.  App.  587;  Lang  v.  Max,  50  111. 
App.  465.  Ind. — Simons  v.  Kosciusko 
B.  &  L.  Assn.,  99  N.  E.  767;  Whitesell 
V.  Strickler,  167  Ind.  602,  78  N.  E. 
845,  119  Am.  St.  Eep.  524  (afflrming 
73  N.  E.  153);  Baldwin  v.  Sutton,  148 
Ind.  591,  47  N.  E.  629,  1067;  Walker 
V.  Hill,  111  Ind.  223,  12  N.  E.  387; 
Lake  v.  Lake,  99  Ind.  339;  Hollings- 
worth  V.  State,  8  Ind.  257;  Guthrie 
V.  Howland  (Ind.  App.),  71  N.  E.  234; 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Nor- 
man, 17  Ind.  App.  355,  46  N.  E.  702. 
N.  J. — Associates  of  Jersey  Co.  v. 
Davison,  29  N.  J.  L.  415.  N.  M. 
Lamy  v.  Lamy,  4  N.  M.  29,  12  Pac. 
650.  N.  Y. — Acker  v.  Ledyard,  1  Denio 
677.  Ohio.— Wells  v.  Martin  &  Co., 
1  Ohio  St.  386.  Pa.— North  Mountain 
Water  Supply  Co.  v.  Troxell,  223  Pa. 
315,  72  Atl.  621;  In  re  Cessna's  Estate, 
192  Pa.  14,  43  Atl.  376;  Landis  v. 
Evans,  113  Pa.  352,  6  Atl.  908;  Arm- 
strong's Appeal,  68  Pa.  409,  per  Agnew, 
J.;  Cox  V.  Wilson,  25  Pa.  Super.  635. 
Va. — Norfolk  &  W.  E.  Co.  i:  Perrow, 
101  Va.  345,  43  S.  E.  614. 

And  see  Collins  v.  State  (Ind.  App.), 
101  N.  E.  1022. 

Declaration  as  at  Common  Law. — 
"The  assignment  of  errors  upon  the 
record,  whether  said  record  be  at  law 
or  in  equity,  is  a  declaration  as  at 
common  law."  Mallory  v.  Mallory, 
160   lU.   App.   417. 

"It  has  been  held  so  often  as  to 
become  almost  elemental  that  the  assign- 
ment of  errors  constitutes  the  appel- 
lant's complaint  in  this  court,  and  only 
such  questions  will  be  considered  as 
are  presented  by  the  assignment." 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
True  (Ind.  App.),  100  N.  E.  22.  See 
also  Bowman  v.  Cook  (Ind.  App.),  97 
N.   E.   553. 

"Assignments  of  error  are  part  of 
the  pleadings  in  an  appellate  court, 
and  they  must  be  complete  within 
themselves,  disclosing  the  cause  of  the 
alleged  error.  They  take  the  place  of 
a  statement  of  the  cause  of  action  in 
the  trial  court;  and  if  they  do  not 
embody  or  contain  sufficient  averments 
or  show  that  the  appellants  have  a 
cause    of  action,    they    are   insufficient. 


and  must  be  disregarded."  North 
Mountain  Water  Supply  Co.  v.  Troxell, 
223  Pa.  315,  72  Atl.  621. 

It  is  the  assignment  of  error  that 
gives  the  appellate  court  jurisdiction. 
No  question  can  be  considered  with- 
out it.  The  specifications  must  cover 
the  exact  questions  sought  to  be  re- 
viewed, and  errors  not  properly  as- 
signed will  be  disregarded.  Debs  v. 
Dalton,  7  Ind.  App.  84,  34  N.  E.  236. 

In  California  the  practice  requires 
the  filing  of  specifications  in  error, 
they  being  regarded  in  the  nature  of 
a  notice  and  not  in  the  nature  of  a 
pleading.  All  that  is  required  is  that 
it  state  "the  particulars"  with  suf- 
ficient certainty  to  inform  the  oppos- 
ing counsel  and  the  court  of  the 
grounds.  American  Type  Founders  Co. 
V.  Packer,  130  Cal.  459,  62  Pac.  744. 

Failure  To  Object  no  Waiver. — But- 
ters V.  Chicago,  B.  &  Q.  E.  Co.,  154 
111.  App.  275;  Eosin  v.  Wilde,  80  111. 
App.  58. 

Must  Be  Eeasonably  Construed. — 
Edwards  v.  Elliott,  21  Wall.  (U.  S.) 
532,  22  L.  ed.  487. 

9.  U.  S.— Wood  V.  A.  Wilbert's 
Sons  S.  &  L.  Co.,  33  Sup.  Ct.  125; 
Briscoe  v.  Eudolph,  221  U.  S.  547,  31 
Sup.  Ct.  679,  55  L.  ed.  848;  O'Neil  v. 
Vermont,  144  U.  S.  323,  12  Sup.  Ct. 
693,  36  L.  ed.  450;  Ireton  v.  Pennsyl- 
vania Co.,  185  Fed.  84,  107  C.  C.  A. 
304;  Eussell  v.  Huntington  Nat.  Bank, 
162  Fed.  868,  89  C.  C.  A.  558.  Ala. 
Wise  V.  Curl,  58  So.  286;  Lawrence 
V.  Kaul  Lumb.  Co.,  171  Ala.  300,  55 
So.  Ill;  Boozer  v.  Jones,  169  Ala.  487, 
53  So.  1018;  Holloway  v.  Darden,  168 
Ala.  256,  53  So.  187;  Mobile  Elec.  Co. 
V.  Sanges,  169  Ala.  341,  53  So.  176. 
Ariz. — Greene  v.  Hereford,  12  Ariz. 
85,  95  Pac.  105.  Colo.— Webster  v. 
Kautz,  22  Colo.  App.  Ill,  123  Pac. 
139;  Denver  Jobbers'  Assn.  v.  People, 
21  Colo.  App.  326,  122  Pac.  404;  Tollif- 
son  V.  People,  49  Colo.  219,  112  Pac. 
794.  Conn.— State  v.  Starr,  78  Conn. 
636,  63  Atl.  512.  D.  C— Cooper  v. 
Sillers,  30  App.  Cas.  567.  Ga. — Jones 
V.  Eagan,  136  Ga.  653,  71  S.  E.  1098; 
Pine  Mt.  Mica  &  Asbestos  Co.  v.  Car- 
ver, 134  Ga.  5,  67  S.  E.  428;  Daniel 
V.    Maddox-Eucker    Bkg.    Co.,    124    Ga. 
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1063,  53  S.  E.  573;  Georgia  F.  &  A. 
K.  Co.  f.  Florida  &  Georgia  Tobacco 
Co.,  10  Ga.  App.  38,  72  S.  E.  511;  Colo 
V.  Illinois  Sew.  Mach.  Co.,  7  Ga.  App, 
33S,  66  S.  E.  979.  111.— Freese  v.  Glos, 
24S  111.  280,  93  N.  E.  745;  Smith  V. 
Dellitt,  244:  111.  75,  91  N.  E.  94;  Haus- 
ler  v.  Commonwealth  Elee.  Co.,  240  111. 
201,  88  N.  E.  561;  Devine  v.  Wold, 
153  111.  App.  74;  Hodges  v.  Bankers' 
Surety  Co.,  152  111.  App.  372;  Koutnik 
V.  Cody,  148  111.  Appr  313;  Central 
Brew.  Co.  V.  American  Brew.  Co.,  135 
HU  App.  648  (the  court  may,  how- 
ever, consider  the  question);  City  of 
Kankakee  v.  Phipps,  135  111.  App.  585 
(rulings  refusing  instructions).  Ind. 
Eeed  v.  Light,  170  Ind.  550,  85  N.  E. 
9;  State  v.  Lung,  168  Ind.  553,  80 
N.  E.  541;  Celtic  Sav.  &  Loan  Assn. 
f.  Curtis,  43  Ind.  App.  363,  87  N.  E, 
660;  King  V.  Wright,  27  Ind.  App. 
600,  61  N.  E.  796;  Oil  School  Twp.  v. 
Marting,  27  Ind.  App.  525,  61  N.  E. 
740.  Ind.  Ter. — Woods  v.  Woods,  5 
Ind.  Ter.  475,  82  S.  W.  878.  la. 
Olson  V.  Rice,  140  Iowa  630,  119  N. 
W.  84;  Anderson  V.  Brown,  98  N.  W. 
274;  Eeed  v.  Cunningham,  121  Iowa 
555,  9G  N.  W.  1119.  Ean.— Bennett 
V.  National  Supply  Co.,  80  Kan.  437, 
102  Pac.  511;  Missouri,  K.  &  N.  R. 
Co.  V.  Murphy,  71  Kan.  674,  81  Pac. 
478.  La.— State  v.  Behan,  114  La.  61, 
38  So.  20.  Me.— Merrill  Trust  Co.  V. 
Hartford,  104  Me.  566,  72  Atl.  745, 
129  Am.  St.  Rep.  415.  Mich.— Lamb 
V.  Lamb,  161  Mich.  80,  125  N.  W.  722; 
Clement  v.  Crosby  &  Co.,  157  Mich. 
643,  122  N.  W.  263;  Muir  v.  Kalama- 
zoo Corset  Co.,  155  Mich.  441,  119 
N.  W.  589.  Minn.— Randall  Prtg.  Co. 
V.  Sanitas  Min.  W.  Co.,  139  N.  W. 
606;  Creteau  v.  Chicago  &  N.  W.  R. 
Co.,  113  Minn.  418,  129  N.  W.  855. 
Mo. — Roberts  v.  City  of  Piedmont,  166 
Mo.  App.  1,  148  S.  W.  119.  Nev.— Fin- 
negan  v.  Ulmer,  31  Nev.  523,  104  Pac. 
17;  Strosnider  v.  Turner,  29  Nev.  347, 
90  Pac.  581.  N.  J.— Benz  v.  Central 
R.  Co.,  82  Atl.  431;  Parker  v.  Travers, 
74  N.  J.  Eq.  812,  71  Atl.  612.  N.  M. 
Chaves  v.  Myer,  13  N.  M.  368,  85  Pac. 
233,  6  L.  R.  A.  (N.  S.)  793.  N.  C. 
State  V.  Avery,  74  S.  E.  1016;  State 
V.  Jennigan,  74  S.  E.  340;  McDowell 
V.  J.  S.  Kent  Co.,  153  N.  C.  555,  69 
S.  E.  626.  N.  D.— More  v.  Burger,  15 
N.  D.  345,  107  N.  W.  200.  Okla.— Low 
V.  Barnes,  30  Okla.  15,  118  Pac.  389; 
Lookabaugh  v.  Epperson,  28  Okla.  472, 
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114  Pac.  73S.  Pa.— Com.  v.  A.  B. 
Baxter  &  Co.,  84  Atl.  136;  Pierce  v. 
Lehigh  Val.  Coal  Co.,  232  Pa.  165,  81 
Atl.  141;  Canole  v.  Allen,  222  Pa.  156, 
70  Atl.  1053;  Penn  Furniture  Co.  V. 
Liberty  Mut.  F.  Ins.  Co.,  42  Pa.  Super. 
591.  Philippine  Isl. — Zaragoza  v, 
Vrademonte,  10  Philippine  Isl.  23. 
S.  D.— State  v.  Shephard,  138  N.  W. 
294;  Sioux  Falls  L.  &  P.  Co.  v.  Cough- 
ran,  27  S.  D.  443,  131  N.  W.  504;  Mc- 
Andrews  v.  Security  State  Bank,  25 
S.  D.  590,  127  N.  W.  536.  Tex.— Oar 
V.  Davis,  151  S.  W.  794  (are  waived); 
Houston  Oil  Co.  v.  Myers  (Tex.  Civ. 
App.),  150  S.  W.  762;  Rotan  Grocery 
Co.  V.  Tatum  (Tex.  Civ.  App.),  149 
S.  W.  342;  Arbuckle  Bros.  v.  Every- 
body's G.  &  M.  Co.  (Tex.  Civ.  App.), 
148  S.  W.  1136;  Owens  v.  Vander 
Stucken  (Tex.  Civ.  App.),  133  S.  W. 
491.  Utah. — Gilbourne  v.  Oregon  S.  L. 
Co.,  39  Utah  SO,  114  Pac.  532;  Loftia 
V.  Pacific  Mut.  L.  Ins.  Co.,  38  Utah 
532,  114  Pac.  134;  Snow  v.  West,  37 
Utah  528,  110  Pac.  52;  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.  V.  Board  of  Edu- 
cation, 33  Utah  13,  99  Pac.  263.  Wash. 
Easterday  v.  Center,  65  Wash.  392,  118 
Pac.  327.  Wis. — Hoffman  v.  Lincoln 
County,  137  Wis.  353,  118  N.  W.  850; 
Neumeister  v.  Goddard,  133  Wis.  405, 
113  N.  W.  733.  Wye— Ross  v.  State, 
16  Wyo.  285,  93  Pac.  299,  94  Pac.  217. 

See  also  the  following  recent  cases: 
Colo.— Horn  v.  Clark  Hdw.  Co.,  131 
Pac.  405.  Conn. — Post  v.  Perkins,  86 
Atl.  762.  Ga. — Dubberly  v.  Kicklighter 
(Ga.  App.),  77  S.  E.  914.  N.  J.— Sent- 
liffer  V.  Jacobs,  86  Atl.  929.  On  ap- 
peals from  district  court  to  supreme 
court.  N.  C. — Westerman  V.  Champion 
Fibre  Co.,  78  S.  E.  221.  Pa.— Borough 
of  Swissvale  V.  Pittsburgh  &  C.  R.  Co., 
86  Atl.  520. 

The  appellate  court  will  not  consider 
a  question  that  was  one  of  the  issues 
in  the  trial  court,  without  an  assign- 
ment of  error.  Andrade  V.  Andrade 
(Ariz.),  128  Pac.  813. 

A  judgment  will  not  be  reversed  on 
a  ground  not  embraced  in  the  assign- 
ment of  error.  State  v.  Sheehy,  81  N. 
J.   L.    654,    80   Atl.   493. 

Under  Rule  11,  U.  S.  Circuit  Court 
of  Appeals,  relative  to  noticing  errors 
not  assigned,  an  assignment  of  error 
which  does  not  comply  with  the  rule 
but  has  sound  merit,  and  the  court 
can  be  satisfied  from  the  whole  record 
that  probable  injustice  has  been  done, 
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practice  of  filing  unlimited  assignments  of  error  is  not  to  be  approved. 


it  will  be  disposed  to  notice  the  error 
so  defectively  assigned;  but  if  such 
error  be  highly  technical  and  the  rec- 
ord indicates  no  probable  injustice, 
the  court  will  not  incline  to  leniency 
in  the  enforcement  of  the  rule,  though 
had  the  error  been  correctly  assigned 
it  might  have  felt  constrained  to  re- 
verse the  judgment.  National  Ace. 
Soc.  V.  Spiro,  78  Fed.  774,  24  G.  C.  A. 
334.  See  to  same  effect,  Baltimore  & 
Ohio  E.  Co.  V.  McCune,  174  Fed.  991, 
98  C.  C.  A.  561;  Flagler  v.  Kidd,  78 
Fed.  341,  24  0.  C.  A.  123,  reversing 
54  Fed.  367. 

Under  the  Louisiana  Code  Prac,  art. 
897,  an  appeal  will  not  be  dismissed 
for  failure  of  the  appellant  to  assign 
errors  where  the  transcript  is  duly  cer- 
tified as  containing  all  the  testimony 
adduced  and  the  grounds  for  reversal 
relied  on  are  apparent  upon  the  face 
of  the  record.  Hernsheim  v.  Board 
of  Assessors,,  105  La.  473,  29  So.  939; 
Havana  American  Co.  v.  Board  of  As- 
sessors, 105   La.  471,  29  So.  938. 

In  Nortli  CaroUna,  where  the  appeal 
is  from  the  judgment  alone,  no  assign- 
ment of  error  is  necessary.     American 

5  F.  Co.  V.  Shell  (N.  C),  76  S.  E. 
e31;  Wallace  v.  Salisbury,  147  N.  C. 
58,  60  S.  E.  713;  Railroad  v.  Stewart, 
132   N.   C.    248,  43   S.   E.   638. 

The  Texas  courts  hold  that  "all 
errors  not  distinctly  specified  are 
waived.  City  of  San  Antonio  v.  Alamo 
Nat.  Bank  (Tex.  Civ.  App.),  114  S. 
W.   909,   citing   numerous  local  cases. 

Certiorari. — Where  matters  are  re- 
moved by  certiorari  to  the  supreme 
court,  no  special  assignments  of  error 
are  necessary,  the  causes  set  forth  in 
the   affidavit   being  sufficient.     Chicago 

6  G.  T.  R.  Co.  V.  Campbell,  47  Mich. 
265,  11  N.  W.  152;  Burnham  V.  Van 
Gelder,  32  Mich.  490.  See  generally 
the  title    "Certiorari." 

Mandamus. — If  the  verification  of 
an  affidavit  in  a  mandamus  proceeding 
is  defective,  the  defect  must  be  as- 
signed as  error  or  same  is  waived. 
Zimmerman  v.  Kinsey,  94  111.  App. 
484.  See  generally  the  title  "Man- 
damus. ' ' 

Submission  by  agreement  on  the 
merits  docs  not  waive  the  necessity 
of  filing  assignments  of  error.  Snyder 
V.  Hopkins,  39  Mo.  418. 


Whether  when  the  trial  is  on  an 
agreed  state  of  facts  a  particular  as- 
signment of  error  is  necessary  is  not 
settled.  In  re  Davidson's  Estate  (Cal. 
App.),  131  Pac.  67  (holding  it  to  be  un- 
necessary) ;  Warrick  Bldg.  &  L.  Assn.  V. 
Hougland,  90  Ind.  115  (which  holds 
that  in  such  case  the  decision  on  the 
agreed  statement  must  be  assigned  as 
error) ;  Davenport  V.  Leary,  95  N.  C. 
203  (holding  that  no  particular  assign- 
ment of  error  is  necessary) ;  Chamblee 
V.  Baker,  95  N.  C.  98.  But  see  Kim- 
ball V.  Williams,  108  Ga.  812,  33  S. 
E.  994,  holding  that  the  rule  requir- 
ing errors  to  be  plainly  and  distinctly 
pointed  out  includes  a  cause  submitted 
on  an  agreed  state  of  facts. 

Refusal  To  Permit  Reading  of  Au- 
thorities to  Court. — In  the  absence  of 
an  assignment  of  error  the  court's 
action  in  refusing  "to  permit  counsel 
to  present  and  read  to  him  certain 
authorities  bearing  on  questions  in- 
volved in  the  case  which  he  considered 
good  law,"  cannot  be  reviewed.  Eotan 
Grocery  Co.  v.  Tatum  (Tex.  Civ.  App.), 
149   S.  W.   342. 

As  to  when  assignments  of  error  are 
unnecessary,  see  also  Bossier  v.  Car- 
radine,  18  La.  Ann.  261;  State  V.  Gif- 
fin.  15  La.  Ann.  420. 

Habeas  Corpus  Proceedings.  —  In 
Minnesota,  on  appeal  to  the  supreme 
court  in  habeas  corpus  proceedings,  no 
assignments  of  error  are  required. 
State  V.  Eiley,  116  Minn.  1,  133  N.  W. 
86. 

See  generally  the  title  "Habeas 
Corpus." 

10.  XJ.  S. — Phillips  Const.  Co.  v. 
Seymour,  91  U.  S.  646,  23  L.  ed.  341; 
Chicago,  G.  W.  E.  Co.  v.  McDonough, 
161  Fed.  657,  88  C.  C.  A.  517;  Michi- 
gan Home  Colony  Co.  v.  Tabor,  141 
Fed.  332,  72  C.  C.  A.  480;  Farnsworth 
V.  Nevada  Co.,  102  Fed.  578,  42  C.  C. 
A.  509.  Fla. — Mitchell  v.  Mason,  61 
So.  579;  Atlantic  C.  L.  E.  Co.  v.  Whit- 
ney, 61  So.  179;  Hoopes  v.  Crane,  56  Fla. 
395,  47  So.  992.  Mich.— Boydan  v. 
Haberstumpf,  129  Mich.  137,  88  N.  W. 
3S6;  Burt  t\  Long,  106  Mich.  210,  64 
N.  W.  60;  Fowler  v.  Gilbert,  38  Mich. 
292.  N.  M. — Gallegos  v.  Sandoval,  lOG 
Pac.  373.  Pa. — Lincoln  V.  Wakefield, 
85  Atl.  133;  Steinberg  v.  Eagan,  234 
Pa.    291,    83    Atl.    272;    Standard   S.    & 
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B.  Criminal  Causes.  —  In  some  jurisdictions  the  necessity  of  filing 
assignments  of  error  in  criminal  cases  has  been  obviated  either  by 
statute^^  or  the  practice  of  the  court.^-  In  others,  assignments  that 
do  not  conform  to  the  rules  will  nevertheless  be  considered,  on  the 
theory  that  in  criminal  cases  the  court  should  be  satisfied  that  the  law 
was  correctly  stated  and  that  the  facts  proven  warranted  a  convic- 
tion/^     There   are,    however,   jurisdictions   where   the   specific    errors 


O.  Co.  v.  Printz  Degreasing  Co.,  232 
Pa.  64,  SI  Atl.  129;  Seifrcd  V.  Penn- 
sylvania R.  Co.,  206  Pa.  399,  55  Atl. 
1061.  W.  Va.— Carskadon  v.  Minke,  26 
W.  Va.  729. 

"Assignments  should  be  confined  to 
the  substantial  and  material  questions 
necessary  to  a  proper  determination 
of  the  issues  in  controversy,  the  fewer 
the  better.  Two  assignments  should 
never  be  made  when  one  will  cover 
the  ground."  Cooper  v.  Altoona  C.  C. 
&  S.  Co.,  231  Pa.  557,  SO  Atl.  1047. 

11.  Ark.— Dunn  v.  .State,  2  Ark. 
229,  35  Am.  Dec.  54.  Idaho.— People 
V.  Du  Rell,  1  Idaho  44.  la.— State  v. 
Daniels,  41  Iowa  700;  State  v.  Pratt, 
20  Iowa  267.  Mass. — See  also  Com. 
V.  Dunleay,  157  Mass,  386,  32  N.  E. 
356. 

Alabama. — See  Chaney  v.  State,  4. 
Ala.  App.  89,  58  So.  685;  Fiuley  v. 
State,  61  Ala.  201;  Robertson  v.  State, 
43  Ala.  325;  Weatherford  ;;.  State,  43 
Ala.   319. 

"Whether  this  provision  applies  to 
questions  relative  to  the  giving  or  re- 
fusing a  request  to  charge,  compare 
Penal  Code,  1907,  §6264,  and  Civ.  Code, 
1907,  §3016.  See  also  Williams  v.  State, 
130  Ala.  107,  30  So.  484;  Smith  v.  State, 
130  Ala.  95,  30  So.  432. 

In  Arizona,  in  criminal  cases,  the 
court  will  examine  the  record  for  re- 
versible error,  though  no  assignments 
of  error  have  been  filed.  Murdock  V. 
Territory    (Ariz.),    123    Pac.   315. 

Under  the  Penal  Code,  §1059,  the 
question  whether  the  verdict  is  suffi- 
cient or  fatally  defective  must  be  con- 
sidered, though  first  raised  on  the  oral 
argument.  Buffehr  v.  Territory,  11 
Ariz.  165,  89  Pac.  415. 

In  the  absence  of  an  assignment  of 
error,  while  the  court  is  required  to 
examine  the  record  and  render  such 
judgment  as  the  law  demands,  the 
court  is  not  required  to  imagine  errors  in 
order  to  find  points  for  discussion,  and 
when  no  error  appears  the  court  is  not 
required    to    do    more     than    announce 
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that  fact.  State  r.  Quinn,  63  Iowa 
396,   19  N.  W.  256. 

Missouri. — The  statute  (Rev.  St., 
1909,  §5312)  requires  that  the  court 
must  render  judgment  on  the  record, 
though  no  assignments  of  error  be 
filed.  State  v.  Dotson,  115  Mo.  399, 
22  S.  W.  375;  State  v.  Athanas,  150 
Mo.  App.  588,  131  S.  W.  373.  See  also 
State  V.  Wiley,  49  Mo.  App.  269;  State 
V.  Clawson,  30  Mo.  App.  139.  Compare, 
however.  State  v.  Tope,  19  Mo.  App. 
273,  that  in  the  absence  of  assignments 
of  error  judgment  will  be  affirmed. 

"The  law  in  criminal  procedure  im- 
poses the  duty  on  the  court  of  making 
an  examination  of  the  record,  and  de- 
termining the  correctness  or  incorrect- 
ness of  the  same."  State  v.  Horned, 
178  Mo.  59,  76  S.  W.  953. 

12.  Connecticut. — Important  rulings 
may  be  considered  in  the  discretion 
of  the  court,  though  not  assigned. 
State  V.  Burns,  82  Conn.  213,  72  Atl. 
1083. 

Louisiana. — On  appeal  from  a  death 
sentence  for  murder,  where  no  error 
has  been  assigned  or  suggested  by 
counsel,  the  court  will  examine  the 
record  to  ascertain  whether  reversible 
error  has  been  committed.  State  v. 
Thomas,  127  La.  340,  53  So.  597.  See 
also  infra,  III,  D,  3;  VII,  B,  3. 

13.  Crandall  v.  State,  10  Conn.  339; 
People  V.  Lewis,  166  Mich,  513,  132 
N.  W.  82.  See  also  Johnson  v.  State, 
1   Okla.  Crim.  321,  97  Pac.   1059,  1070. 

In  Montana  the  courts  under  their 
policy  of  liberal  construction  of  the 
rules  of  practice,  will  consider  error 
though  insufficiently  assigned,  "if  the 
transcript  and  briefs  are  in  such  shape 
as  to  make  it  possible  to  do  so." 
State  V.  Byrd,  41  Mont.  585,  111  Pac. 
407. 

In  South  Dakota  the  statute  requires 
that  errors  be  assigned  and  specifically 
pointed  out,  but  in  a  capital  case  when 
no  question  is  raised  as  to  the  suffi- 
ciency of  the  assignment  the  record 
will   be    examined,    though    the    assign- 
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relied  on  by  appellant  as  reason  for  reversal    must    be    assigned/* 
Federal  Courts.  —  Where  error  is  committed  which  is  vital  to  a  de- 


ments do  not  comply  with  the  statute. 
State  V.  Leehman,  2  S.  D.  171,  49  N. 
W.  3. 

14.  U.  S.  — Hardesty  v.  United 
States,  168  Fed.  25,  93  C.  C.  A.  417; 
"Mjclnerney  v.  United  States,  147  Fed. 
183,  77  C.  C.  A.  411.  Cal.— People  v. 
Goldbury,  10  Cal.  312.  Colo.— Tollif- 
son  V.  People,  49  Colo.  219,  112  Pac. 
794;  Rowe  v.  People,  26  Colo.  542,  59 
Pac.  57.  Conn. — State  v.  Kritchman, 
84  Conn.  152,  79  Atl.  75;  State  V. 
Burns,  82  Conn.  213,  72  Atl.  1083; 
State  V.  May,  79  Conn.  315,  64  Atl. 
833.  Fla.— Sylvester  v.  State,  46  Fla. 
166,  35  So.  142;  Lawrence  v.  State, 
45  Fla.  42,  34  So.  87;  Johnston  v. 
State,  29  Fla.  558,  10  So.  686.  Ga. 
Joiner  v.  State,  133  Ga.  433,  66  S.  E. 
251;  Long  v.  State,  127  Ga.  350,  56 
S.  E.  444;  Winn  v.  State,  124  Ga.  811, 
53  S.  E.  318.  Idaho.— State  v.  Wetter, 
11  Idaho  433,  83  Pac.  341.  HI.— Har- 
rington V.  People,  90  111.  App.  456. 
Ind. — Burst  i\  State,  88  Ind.  341; 
Sturm  V.  State,  74  Ind.  278;  Roswell 
V.  State,  8  Ind.  499,  la. — State  v. 
Pell,  140  Iowa  655,  119  K  W.  154. 
Kan, — State  v.  Stewart,  24  Kan.  250. 
La. — State  v.  Stevenson,  117  La.  937, 
42  So.  432;  State  v.  Johnson,  51  La. 
Ann.  1647,  26  So.  437  (an  exception, 
however,  exists  where  there  is  error 
apparent  on  the  face  of  the  record); 
State  V.  Bass,  12  La.  Ann.  862.  Md. 
State  V.  Brown,  16  Atl,  722.  N.  J. 
State  V.  Codington,  80  N.  J.  L.  496, 
78  Atl.  743;  State  v.  Shutts,  69  N.  J. 
L.  206,  54  Atl.  235.  N.  M.— Territory 
V.  Church,  14  N.  M.  226,  91  Pac.  720. 
N,  C— State  v.  Avery,  74  S.  E.  1016; 
State  V.  Gaylord,  85  N.  C.  551.  Ore. 
State  V.  Martin,  54  Ore.  403,  100  Pac. 
1106,  103  Pac.  512.  ComiKire  State  v. 
Ellis,  3  Ore.  497.  Pa.— Omit  v.  Com., 
21  Pa.  426;  Com.  v.  Mackey,  34  Pa. 
Super.  1.  S.  D.— State  v.  Johns,  25 
S.  D.  451,  127  N.  W.  470;  State  v. 
Leehman,  2  S.  D.  171,  49  N.  W.  3. 
Tex. — State  v.  Blakenship,  11  Tex.  1. 
Wyo.— Ross  V.  State,  16  Wyo.  285,  93 
Pac.  299,  94  Pac.  217. 

The  United  States  Supreme  Court 
will  not  consider  errors  not  assigned. 
Paraiso  v.  United  States,  207  U.  S. 
368,  28  Sup.  Ct.  127,  52  L.  ed.  249. 

In  Indiana   "the   rule   as   to  assign- 


ments of  error  is  the  same  in  criminal 
as  in  civil  cases."  Sturm  v.  State, 
74  Ind.  278;  State  v.  Ross,  4  Ind.  App. 
480,  31  N.  E.  90. 

In  Massachusetts  if  the  indictment 
is  defective  as  to  formal  averments 
apparent  on  the  face  of  the  indict- 
ment, the  error  must  be  assigned  (Pub. 
St.,  ch.  214,  §25),  otherwise  it  is  un- 
necessary to  assign  errors  (Com.  V. 
Dunleay,  157  Mass.  386,  32  N.  E.  356). 

In  Montana  it  is  held  to  be  sufficient 
if  the  assignment  follows  the  language 
of  the  statute  without  specifically 
pointing  out  the  error  complained  of. 
Territory  v.  Rehberg,  6  Mont.  467,  13 
Pac.  132. 

In  New  Jersey,  under  the  Criminal 
Procedure  Act  (§§136,  137),  it  was  in- 
tended to  enlarge  the  limits  of  the 
rights  and  privileges  previously  con- 
ferred which  permitted  exceptions  to 
be  taken  and  required  errors  assigned 
thereon  to  be  reviewed.  "It  was  not 
designed  to  supersede  a  review  of  mat- 
ters reviewable  under  assignments  of 
error.  On  the  contrary,  the  relief  per- 
mitted, when  it  appeared  from  the  rec- 
ord of  the  trial  that  the  plaintiff  in 
error  had  suffered  manifest  wrong  or 
injury  in  certain  respects,  is  to  be 
given,  'whether  objection  was  made 
thereto  or  not,'  and  'whether  a  bill 
of  exceptions  was  settled,  signed  and 
sealed  thereto  and  error  assigned  there- 
on or  not.'  The  plain  purpose  is  to 
permit  a  review  by  writ  of  error  (1) 
for  errors  properly  assigned  upon  the 
record  or  bills  of  exception,  and  (2) 
for  matters  appearing  in  the  trial  rec- 
ord disclosing  that  manifest  wrong  or 
injury  had  been  done  to  plaintiff  in 
error  by  the  course  taken  at  the  trial 
in  respect  to  certain  specified  mat- 
ters." State  V.  Lyons,  70  N.  J.  L.  635, 
58  Atl.  398.  See  also  State  v.  Herron, 
77  N.  J.  L.  523,  71  Atl.  274, 

Texas. — An  appeal  by  the  state  wUI 
be  dismissed  when  no  assignment  of 
error  appears  in  the  record.  State  v. 
Cartwright,   10   Tex.    280. 

The  rule  stated  in  the  text  also 
applies  to  misdemeanors.  Work  v. 
State,  3  Tex.  App.  233;  Booker  v. 
State,  3   Tex.  App.   227. 

In  Alabama  proceedings  in  bastardy 
are  purely  statutory,  and  the   statutes 
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fondant,  in  a  case  in  which  personal  liberty  is  involved,  the  question 
will  be  noticed  though  no  error  be  assigned.^'^ 

C.  Failure  To  Assign  Error  IMatter  of  Substance.  —  The  failure 
to  assign  error  on  the  record  is  not  a  mere  matter  of  form  but  a  matter 
of  substance.^" 

D.  Exceptions.  —  1.  Jurisdiction.  —  Federal  Court.  —  Wlien  the 
question  involved  is  one  of  jurisdiction  of  the  court  as  a  federal  court, 
the  error  need  not  be  assigned,^^  but  error  must  be  assigned  when  the 
question  is  one  of  jurisdiction  over  the  person.^** 

State  Courts.  —  When  it  is  apparent  on  the  face  of  the  record  that 
the  trial  court  was  without  jurisdiction  it  will  be  noticed  though  not 
assigned.'"    There  is,  however,  authority  that  when  the  want  of  juris- 


relative  to  criminal  cases  do  not  ex- 
tend to  them.  In  such  proceedings 
assignments  of  error  are  necessary. 
Williams  V.  State,  117  Ala.  199,  23 
So.   42. 

15.  Wiborg  V.  United  States,  163 
U.  S.  e32,  16  Sup.  Ct.  1127,  1197,  41 
L,  ed.  289;  Humes  v.  United  States, 
182  Fed.  485,  105  C.  C.  A.  158.  Com- 
pare O'Neil  V.  Vermont,  144  U.  S.  323, 
13  Sup.  Ct.  693,  36  L.  ed.  450,  question 
as  to  "cruel  and  unusual  punishment." 

16.  111. — Morrison  V.  Austin  State 
Bank,  213  111.  472,  72  N.  E.  1109,  104 
Am.  St.  Eep.  225;  Aetna  Life  Ins.  Co. 
V.  Sanford,  197  111.  310,  64  N.  E.  377; 
Davis  V.  Lang,  153  111.  175,  38  N.  E. 
635;  Ditch  v.  Sennott,  116  111.  288,  5 
N.  E.  395;  Butters  v.  Chicago,  B.  & 
Q.  E.  Co.,  154  111.  App.  275;  Barker 
V.  Smith,  116  111.  App.  66;  Lang  v. 
Max,  50  111.  App.  465.  Mass. — Bartlett 
V.  Slater,  183  Mass.  152,  66  N.  E.  631. 
Pa.— Wilson  v.  Keller,  195  Pa.  98,  45 
Atl.  682;  Lowenstein  V.  Bache,  37  Pa. 
Super.  426. 

And  see  Barnhart  V.  Farr,  55  Iowa 
366,  7  N.  JV.  644. 

Where  a  bill  of  exceptions  is  not 
filed  within  the  time  provided  by  the 
statute,  it  is  not  necessary  that  error 
be  assigned  to  raise  the  question  in 
the  appellate  court,  as  the  bill  is  ab- 
solutely void.  Lewis  v.  Partee  (Tenn, 
Ch.  App.),  62  S.  W.  328. 

If  an  assignment  of  error  be  made 
which  does  not  strictly  comply  with 
the  rules,  the  court  may  exercise  dis- 
cretion as  to  considering  it;  but  where 
the  error  complained  of  is  not  funda- 
mental and  there  is  no  assignment  at 
all  on  the  subject,  the  court  has  no 
discretion.  Carrera  v.  Dibrell,  42  Tex. 
Civ.  App.  99,  95  S.  W.  628. 
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,    Not  Jurisdictional  in  Federal  Courts. 

As  the  appellate  courts  may  notice  an 
error  not  assigned,  the  filing  of  assign- 
ments of  error  has  been  held  not  to 
be  a  jurisdictional  question  in  the  fed- 
eral courts.  Old  Nick  Williams  Co. 
V.  United  States,  215  U.  S.  541,  30 
Sup.  Ct.  221,  54  L.  ed.  318;  Baltimore 
&  O.  E.  Co.  V.  McCune,  174  Fed.  991, 
98  C.  C.  A.  561;  United  States  v.  Ber- 
nays,  158  Fed.  792,  86  C.  C.  A.  52; 
Santaella  &  Co.  v.  Otto  F.  Lange  Co., 
155   Fed.   719,   84  C.   C.  A.   145. 

17.  Worthington  V.  McGough,  192 
Fed.  512,  112  C.  C.  A.  662;  Chicago, 
E.  L  &  P.  E.  Co,  V.  Barrett,  190  Fed. 
118,  111  C.  C.  A.  158;  Taylor  v.  Easton, 
180  Fed.  363,  103  C.  C.  A.  509;  Mor- 
rison v.  Burnette,  154  Fed.  617,  83  C. 
C.  A.  391;  Eogers  v.  Penobscot  Min. 
Co.,_  154  Fed.  606,  83  C.  C.  A.  380; 
Eeliable  Incubator  &  Brooder  Co.  v. 
Stahl,  105  Fed.  663,  44  C.  C.  A.  657. 

In  the  federal  courts,  when  it  is 
necessary  that  certain  matters  be  af- 
firmatively shown  in  order  to  confer 
jurisdiction,  the  question  of  jurisdic- 
tion need  not  be  presented  by  assign- 
ment of  error,  but  may  be  presented 
at  any  time  or  be  raised  by  the  court 
of  its  own  motion.  Utah-Nevada  Co. 
V.  De  Lamar,  133  Fed.  113,  66  C.  C. 
A.  179. 

Interstate  Commerce  Act. — Whether 
a  court  has  the  power  to  grant  certain 
relief  under  the  act  to  regulate  com- 
merce will  be  reviewed  though  not  as- 
signed. Baltimore  &  O.  E.  Co.  V. 
United  States,  215  U.  S.  481,  30  Sup. 
Ct.  164,  54  L,  ed.  292. 

18.  Taylor  v.  Easton,  180  Fed.  363, 
103   C.  C.  A.  509. 

19.  Ala. — Lehman  v.  Meyer,  67  Ala. 
396;   McDaniel  v.  Moody,  3  Stew.  314. 
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diction  over  the  subject-matter  is  involved,  the  error  must  be  assigned.^" 
2.     Error  Apparent  on  Record.  —  An  error  apparent  upon  the  face 
of  the  record  though  not  affecting  the  jurisdiction  may  be  noticed  by 
the  court  though  not  assigned.-^ 


Fla.— Parker  v.  Dekle,  46  Fla.  452,  35 
So.  4;  Hoodless  v.  Jernigan,  46  Fla. 
213,  35  So.  656;  Jordan  v.  Petty,  5 
Fla.  326,  332.  Ind.  *Ter. — Doleman  v. 
Muskogee,  7  Ind.  Ter.  234,  104  S.  W. 
601.  La'. — Netter  v.  Reggio,  113  La. 
723,  37  So.  6'2i0.  M<L— Schifle  &  Co.  v. 
Solomon,  57  Md.  572;  Boarman  v.  Pat- 
terson, 1  Gill  372.  Mo.— Cherry  v. 
Cherry,  150  Mo.  App.  414,  130  S.  W. 
494.  Neb.— Waxham  v.  Fink,  86  Neb. 
180,  125  N.  W.  145.  N.  D.— Miller  v. 
Sunde,  1  K  D.  1,  44  N.  W.  301.  Ohio. 
Pollock  V.  Cohen,  32  Ohio  St.  514. 
Ore.— State  v.  Martin,  54  Ore.  403,  100 
Pao.  1106,  103  Pac.  512;  Woodruff  V. 
County  of  Douglas,  17  Ore.  314,  21 
Pac.  49.  Term. — Bryan  v.  Norfolk  & 
W.  E.  Co.,  119  Tenn.  349,  104  S.  W. 
523,  Tex. — Shropshire  v.  Dunson,  32 
Tex.  467;  Ware  v.  Clark  (Tex.  Civ. 
App.),  125  S.  W.  618;  Glasscock  v. 
Barnard  (Tex.  Civ.  App.),  125  S.  W. 
615;  Northington  v.  Taylor  County 
(Tex.  Civ.  App.),  62  S.  W.  936;  Cain 
V.  Culbreath  (Tex.  Civ.  App.),  35  S. 
W.  809. 

See  also  Robinson  v.  Oceanic  S.  M. 
Co.,  112  N.  Y.  315,  324,  19  N.  E.  625. 

The  recital  in  a  bill  of  exceptions 
that  the  accused  filed  a  plea  to  the 
jurisdiction  of  the  court  and  that  the 
plea  was  stricken  on  demurrer,  is  no 
assignment  of  error.  Daniel  V.  State, 
115   Ga.   205,  41   S.   E.  695. 

Under  the  Texas  rules  governing 
civil  appeals,  an  objection  to  a  judg- 
ment on  the  ground  that  the  court  was 
without  jurisdiction  of  the  subject- 
matter  may  be  considered  on  appeal 
without  assignment  of  error.  Ware  v. 
Clark  (Tex.  Civ.  App.),  125  S.  W.  618; 
Glasscock  v.  Barnard  (Tex.  Civ.  App.), 
125  S.  W.  615;  Land  Mtg.  Bank  v. 
Voss,  29  Tex.  Civ.  App.  11,  68  S.  W. 
732;  Richardson  v.  Knox,  14  Tex.  Civ. 
App.  402,  37  S.  W.  189.  Compare 
Evans  v.  State,  25  Tex.  80  (defective 
return  on  scire  facias  must  be  specified 
in  the  assignment  of  error) ;  Roy  V.' 
Bremond,  22  Tex.  626  (insufficiency  of 
service  must  be  assigned  as  error  when 
question  to  be  presented);  Cain  v. 
Ciilbreath  (Tex.  Civ.  App.),  35  S.  W. 
809. 


Though  an  appellant  be  in  no  posi- 
tion to  assert  error  in  a  particular 
ruling,  it  may  nevertheless  be  reviewed 
when  the  jurisdiction  of  the  court  is 
involved.  Chicago,  R.  I.  &  P.  R.  Co. 
r.  Anderson  &  Co.  (Tex.  Civ.  App.), 
130  S.  W.  182. 

20.  McGoldrick  v.  Slevin,  43  Ind. 
522;  Lane  v.  Taylor,  40  Ind.  495; 
Hughes  V.  Decker,  38  Me.  153. 

The  question  of  the  jurisdiction  and 
authority  of  the  judge  of  probate  .to 
appoint  a  sole  trustee  under  a  will, 
"in  which  four  were  named  as  trus- 
tees by  the  testator,  but  none  of  them 
qualified,  is  one  not  specifically  raised 
by  the  reasons  assigned  for  the  appeal, 
and  hence  is  not  now  before  the  court. 
In  Hughes  v.  Decker,  38  Me.  153,  it 
was  distinctly  held  that,  on  an  appeal 
from  the  decree  of  a  judge  of  probate, 
the  question  of  his  jurisdiction  cannot 
arise,  in  the  absence  of  fraud,  unless 
it  is  embraced  in  the  reasons  assigned 
for  the  appeal."  Burpee  v.  Burpee 
(Me.),  84  Atl.  648. 

Jurisdiction  of  Intermediate  Appel- 
late Court. — An  objection  on  appeal  to 
the  supreme  court  that  the  judgment 
of  the  court  of  appeals  is  void  for  the 
reason  that  it  was  without  jurisdiction 
to  render  the  judgment,  must  be  as- 
signed as  error  to  be  considered.  Tay- 
lor V.  Colorado  Iron  Wks.,  33  Colo. 
179,  80  Pac.  129. 

21.  U.  S.— Old  Nick  Williams  Co. 
V.  United  States,  215  U.  S.  541,  30 
Sup.  Ct.  221,  54  L.  ed.  318;  United 
States  V.  Tennessee  &  C.  R.  Co.,  176 
U.  S.  242,  20  Sup.  Ct.  370,  44  L.  ed. 
452,  reversing  81  Fed.  544,  26  C.  C.  A. 
499;  United  States  v.  Stone  &  Donner 
Co.,  175  Fed.  33,  reversing  171  Fed. 
293;  Baltimore  &  O.  R.  Co.  v.  McCune, 
174  Fed.  991,  98  C.  C.  A.  561;  United 
States  V.  Bernays,  158  Fed.  792,  86  C. 
C.  A.  52..  Conn.— Ives  v.  Finch,  28 
Conn.  112;  Crandall  i\  State,  10  Conn. 
339,  371.  la.— St.  Joseph  Mfg.  Co.  v. 
Harrington,  53  Iowa  380,  5  N.  W.  568. 
La. — State  v.  Johnson,  51  La.  Ann. 
1647,  26  So.  437;  State  v.  Balize,  38 
La.  Ann.  542;  State  v.  Hanks,  38  La. 
Ann.  4fiS.  Miss. — Lee  v.  Dozier,  40 
Miss.    477.       Neb. — Waxham    v.    Fink, 
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3.     Fundamental  Error,  —  The  court  may  notice  fundamental  error 


Sn  Xeb.  ISO,  125  N.  W.  14'5.  N.  C. 
Huntsman  v.  Linville  River  Lumb.  Co., 
122  N.  C.  583,  29  S.  E.  838;  Carter  v. 
Roiintroe,  109  N.  C.  29,  13  S.  E.  716. 
OMo.— Clark  v.  Bayer,  32  Ohio  St.  299, 
304.  S.  C— State  v.  McNinch,  12  S.  C. 
89.  Tex.— Coburne  v.  Poe,  40  Tex.  410. 
Eng. — Castledino  v.  Miindy,  4  Barn. 
&  Ad.  90.  110  Eug.  Eeprint  389,  2  L. 
J.  K.  B.  154. 

See  also  supra,  III,  B,  as  to  criminal 
causes. 

Error  Apparent  on  Record. — Such 
error  must  affirmatively  appear  patent 
upon  the  face  of  the  record  itself. 
State  V.  Jones,  51  La,  Ann.  103,  24 
So.  594. 

An  error  "apparent  on  the  face  of 
the  record"  does  not  mean  that  an 
error  which  can  be  ascertained  by 
looking  into  the  record  and  consider- 
ing the  evidence  may  be  considered 
without  an  assignment,  for  that  would 
include  every  error  which  can  be  con- 
sidered at  all.  The  language  indicates 
"that  it  is  to  be  seen  upon  looking  at 
the  face  of  the  record  (that  is, 'the 
assignment  itself),  the  fact  pointed 
out  by  it  must  show  a  good  and  suf- 
ficient ground  for  the  court  to  inter- 
fere to  prevent  injustice  being  done  to 
one  of  the  parties."  Houston  Oil  Co. 
V.  Kimball,  103  Tex.  94,  122  S.  W.  533, 
affirming  114  S.  W.  662  (rehearing 
denied,   124  S.  W.   85). 

Under  the  United  States  Supreme 
Court  Rules  (21  and  35),  the  court 
may  examine  the  record  for  plain  er- 
ors,  especially  in  the  absence  of  objec- 
tion to  the  failure  to  assign  error. 
Columbia  Heights  Realty  Co.  v.  Ru- 
dolph, 217  U.  S.  547,  30  Sup.  Ct,  581, 
54   L.   od.   S77,   19   Ann.   Cas.   854. 

The  Circuit  Court  of  Appeals  may  no- 
tice a  plain  error  though  not  assigned. 
White  V.  United  States,  202  Fed.  501. 

Wken  the  court  makes  a  special  find- 
ing of  facts  "which  is  insufficient  to 
support  the  judgment  .  .  .  this  error 
is  one  of  controlling  character  of 
which  the  court  should  take  notice,  al- 
though without  sufficient  assignment 
of  error,  under  the  provision  of  rule 
11"  (150  Fed.  xxvii,  79  C,  C.  A. 
xxvii).  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Barrett,  190  Fed.  118,  111  C.  C.  A. 
158.  See  also  City  of  Memphis  v.  St. 
Louis  &  S.  F.  R.  Co.,  183  Fed.  529, 
106  C.  C.  A.  75. 
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Under  Rules  11  and  12  the  federal 
courts  may  notice  errors  though  not 
assigned  and  though  the  question  be 
not  saved  according  to  the  strict  rules 
of  practice,  if  it  be  apparent  of  rec- 
ord that  the  point  was  contested  and 
not  waived  in  the  court  below  and  in- 
volved the  merits  of  the  case.  Reliable 
Incubator  &  B.  Co.  v.  Stahl,  103  Fed. 
G63,  44  C.  C.  A.  657.  And  see  Colum- 
bia Heights  Realty  Co.  v.  Rudolph,  217 
U.  S.  547,  30  Sup.  Ct.  581,  54  L.  ed. 
877,  affirming  31  App,  Cas,  (D,  C) 
112. 

Consideration  in  Absence  of  Specific 
Assignment. — A  question  not  explicitly 
presented  by  a  specification  of  error 
which  so  underlies  other  questions  that 
a  complete  and  final  disposition  of  the 
case  would  be  impossible  without  de- 
ciding it,  will  nevertheless  be  consid- 
ered, Andrews  v.  Nat.  Foundry  &  Pipe 
Works,  77  Fed.  774,  23  C.  C.  A.  454, 
36  L.  R.  A.  139,  motion  for  rehearing 
denied,  76  Fed.  166,  22  C.  C,  A.  110, 
36  L.  R.  A.   139. 

In  Connecticut  where  the  error  is 
not  assigned  the  supreme  court  may 
of  its  own  motion  consider  an  error 
apparent  on  the  face  of  the  record, 
but  is  not  bound  to  do  so,  and  such 
error  ought  not  to  be  considered  where 
the  judgment  is  substantially  just.  Cole 
V.  Jerman,  77  Conn.  374,  59  Atl.  425. 

In  Florida,  only  jurisdictional  er- 
rors or  those  fundamental  in  character 
will  be  considered  without  assignment, 
and  not  all  errors  apparent  upon  the 
record,  and  such  is  the  holding  in 
Parker  v.  Dekle,  46  Fla.  452,  35  So. 
4;  Sylvester  v.  State,  46  Fla,  166,  35 
So.    142. 

The  Texas  courts  "have  given  to 
the  expression  'an  error  of  law  appar- 
ent upon  the  face  of  the  record,'  the 
meaning  of  such  error  as  is  fundamen- 
tal in  character  or  one  determining  a 
question  upon  which  the  very  right  of 
the  case  depends,  or  such  an  error  as 
being  readily  seen  lies  at  the  base  and 
foundation  of  the  proceeding,  and 
necessarily  affects  the  judgment."  Oar 
r.  Davis  (Tex.),  151  S.  W.  794;  Wil- 
son V.  Johnson,  94  Tex.  272,  60  S.  W. 
242. 

Where  a  judgment  in  a  trespass  to 
try  title  case  recited  "that  the  plain- 
tiff appeared  not,  either  in  person  or 
by    his    attorney,    and,    the    defendant 
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not  assigned.--     Fundamental  error  is  such  error  as  is  readily  seen 


insisting  upon  a  trial,  and  the  plaintiff 
haying  offered  no  proof,  it  was  ad- 
judged that  plaintiff  recover  nothing," 
etc.,  it  was  equivalent  to  an  adjudica- 
tion "that  the  title  to  the  land  is  in 
defendant  and  is  equally  effective  for 
that  purpose  with  a  judgment  specific- 
ally decreeing  the  land  to  defendant." 
In  the  absence  of  a  cross  action  upon 
which  defendant  is  entitled  to  invoke 
a  trial,  the  only  judgment  which  de- 
fendant was  entitled  to  recover  upon 
the  facts  above  stated,  was  one  dis- 
missing the  case  for  want  of  prosecu- 
tion, and  the  court 's  action  in  render- 
ing the  above  judgment  was  held  to 
be  one  "apparent  of  record"  which 
will  be  noticed  though  not  assigned. 
Drummond  r.  Lewis  (Tex.  Civ.  App.), 
157  S.  W.  266. 

As  to  what  may  be  considered  such 
an  error,  see  Shower  v.  McCann  (Tex. 
Civ.  App.),  155  S.  W.  317. 

An  error  in  allowing  an  amendment 
to'  a  cross-petition  is  not  fundamental 
error  apparent  upon  the  face  of  the 
record,  and  the  error  must  be  assigned. 
"It  is  only  by  examination  of  the  mo- 
tion to  correct  and  the  court's  con- 
clusion thereon  that  the  error  can  be 
discovered,  if  in  fact  there  was  any 
error."  Gordon  V.  State  (Tex.  Civ. 
App.),   151   S.   W.   867. 

SufBciency  of  Tender. — The  question 
of  sufficiency  of  a  tender  "cannot  be 
raised  by  a  complaint  that  the  judg- 
ment awarding  defendant  the  tender 
made  is  an  error  apparent  of  record." 
Guy  V:  Edniundson  (Tex.  Civ.  App.), 
135   S.   W.    615. 

22.  Ala.— McDaniel  v.  Moody,  3 
Stew.  314.  Conn. — Ives  v.  Finch,  28 
Conn.  112;  Crandall  v.  State,  10  Conn. 
339.  Fla.— Mote  r.  Morton,  46  Fla. 
478,  35  So.  656  (absence  of  necessary 
parties) ;  Parker  v.  Dekle,  46  Fla.  452, 
35  So.  4;  Hoodless  v.  Jernigan,  46  Fla. 
213,  35  So.  656.  la.— St.  Joseph  Mfg. 
Co.  V.  Harrington,  53  Iowa  380,  5  N.  W. 
568.  Md.— Schiff  &  Co.  v.  Solomon,  57 
Md.  572;  Boarman  v.  Patterson,  1  Gill 
372.  Miss. — Lee  v.  Dozier,  40  Miss. 
477.  N.  C. — Huntsman  r.  Linville  Riv- 
er Lumb.  Co.,  122  N.  C.  583,  29  S.  E. 
838;  Carter  v.  Rountree,  109  N.  C.  29, 
13  S.  E.  716.  N.  D.— Miller  v.  Sunde, 
1  N.  D.  1,  44  N.  W.  301.  Ohio.— Clark 
V.  Bayer,  32  Ohio  St.  299.  Okla.— Rea 
V.  State,  3  Okla.  Cr.  281,  105  Pac.  3S6, 
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106  Pac.  982.  Ore.  —  Woodruff  v. 
County  of  Douglass,  17  Ore.  314,  21 
Pac.  49.  Tex. — City  of  San  Antonio  v. 
Talerico,  98  Tex.  151,  81  S.  W.  518; 
Searcy  v.  Grant,  90  Tex.  97,  37  S.  W. 
320;  Astin  v.  Mosteller  (Tex.  Civ 
App.),  152  S.  W.  495;  Arbuckle  Bros. 
V.  Everybody's  G.  &  M.  Co.  (Tex.  Civ. 
App.),  148  S.  W.  1136;  Gibson  r.  Pierce 
(Tex.  Civ.  App.),  146  S.  W.  983; 
Missouri,  K.  &  T.  R.  Co.  v.  Max- 
well, 143  S.  W.  1147;  Payne  v. 
Godfrey  (Tex.  Civ.  App.),  129 
S.  W.  163;  Provident  Nat.  Bank 
V.  Webb  (Tex.  Civ.  App.),  128  S.  W. 
426  (whether  the  verdict  and  judgment 
settled  the  controversy) ;  Sutor  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ. 
App.),  125  S.  W,  943;  Ware  v.  Clark 
(Tex.  Civ.  App.),  125  S.  W.  618;  Glass- 
cock V.  Barnard  (Tex.  Civ.  App.),  125 
S.  W.  615;  Montgomery  v.  Peach  River 
S.  Co.  (Tex.  Civ.  App.),  117  S.  W.  1061 
(insufficiency  of  a  petition  on  its  face); 
Olivarri  v.  Western  Union  Tel.  Co. 
(Tex.  Civ.  App.),  116  S.  W.  392  (error 
in  directing  a  verdict) ;  San  Antonio 
Tract.  Co.  i'.  Yost,  39  Tex.  Civ.  App. 
551,  88  S.  W.  428;  First  State  Bank  v. 
McGaughey,  38  Tex.  Civ.  App.  495,  86 
S.  W.  55;  Harper  v.  Dodd,  30  Tex.  Civ. 
App.  287,  70  S.  W.  223  (where  an  in- 
struction to  the  jury  is  fundamental 
error) ;  Land  Mfg.  Bank  v.  Voss,  29 
Tex.  Civ.  App.  11,  68  S.  W.  732;  Mc- 
Cord  V.  Holloman  (Tex.  Civ.  App.),  46 
S.  W.  114;  Clements  v.  Clements,  18 
Tex.  Civ.  App.  617,  46  S.  W.  61;  Rich- 
ardson V.  Knox,  14  Tex.  Civ.  App.  402, 
37  S.  W.  189.  Eng.— Castledine  v. 
Mundy,  4  Barn.  &  Ad.  90,  110  Eng. 
Reprint  389. 

See  also  infra,  "VII,  B,  3,  and  supra, 
III,  B,  as  to  criminal  causes. 

Defective  Assignments. — Fundamen- 
tal errors  will  be  considered  though  the 
assignments  presenting  them  are  defect- 
ive. Whitten  v.  Whitten  (Tex.  Civ. 
App.),  157  S.  W.  277. 

While  as  a  general  rule  an  assign- 
ment of  error  which  imperfectly  and 
improperly  brings  to  the  notice  of  the 
court  the  matter  complained  of  will 
not  be  noticed,  where  it  appears  that 
the  matter  is  of  great  consequence  it 
will  nevertheless  be  considered.  Hay  V. 
Barnett,   Snecd    (Ky.)    290. 

Failure  To  Assign. — A  case  tried  and 
on   which   a  judgment   is   entered    upon 
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lies  at  the  base  and  foundation  of  the  proceeding    and    necessarily 
affects  the  judgment.-^ 

This  must  be  an  error  of  law  and  not  of  fact.-* 

4.    Defect  of  Parties.  —  The  absence  of  necessary  parties  in  the 
court  below  may  be  noticed  by  the  appellate  court  though  not  assigned 


the  theory  that  the  cause  of  action, 
arises  from  negligence,  when  it  is  mere- 
ly a  breach  of  contract,  contains  error 
that  is  fundamental  and  requires  a  re- 
versal of  the  judgment  though  the  error 
be  not  assigned.  Galveston,  H.  &  S. 
A.  E.  Co.  r.  Hennegan,  33  Tex.  Civ. 
App.  314,  76  S.  W.  452. 

Under  the  Texas  Eevised  Civ.  St., 
arts.  1014  and  1018,  the  civil  court  of 
appeals  cannot  take  cognizance  of  an 
error  not  assigned,  unless  it  be  an  er- 
ror of  law  apparent  on  the  face  of  the 
record,  and  a  reversal  by  it  of  a  judg- 
ment of  a  district  court  for  an  error 
not  covered  by  assignment,  and  which 
is  not  apparent  on  the  record,  is  an 
error  of  law  which  will  be  considered 
by  the  supreme  court.  Searcy  v.  Grant, 
90  Tex.  97,  37  S.  W.  320. 

Where  both  parties  contemplated 
that  a  contract  of  insurance  should  be 
evidenced  by  a  written  policy  to  be 
thereafter  issued  and  the  evidence 
showed  that  one  was  issued,  it  was 
error  to  render  judgment  upon  an  oral 
contract,  and  the  error  being  funda- 
mental will  be  considered  though  not 
assigned.  Austin  Fire  Ins.  Co.  v. 
Brown  (Tex.  Civ.  App.),  147  S.  W.  680. 

An  objection  that  the  judgment  was 
based  on  an  agreement  not  supported 
by  a  consideration  and  therefore  not 
enforceable  as  a  contract  will  be  con- 
sidered though  not  assigned,  it  being 
fundamental  error.  Simmons  Hdw.  Co. 
V.  Adams  (Tex.  Civ.  App.),  147  S.  W. 
1196. 

Peremptory  Instruction, — "It  is  fun- 
damental error  to  improperly  instruct 
a  peremptory  verdict,"  and  such  error 
will  be  reviewed  without  being  as- 
signed. Hough  V.  Fink  (Tex.  Civ. 
App.),  141  S.  W.  147;  Southern  Pine 
Lumb.  Co.  V.  Arnold  (Tex.  Civ.  App.), 
139  S.  W.  917. 

The  action  of  the  court  in  dismissing 
a  suit,  "no  ground  or  reason  appear- 
ing in  the  record  therefor,"  is  funda- 
mental error.  Wolf  i\  Sahm  (Tex.  Civ. 
App.),  135  S.  W.  733. 

Necessity   for    Particularity. — Unless 
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the  error  complained  of  is  so  glaring 
or  patent  that  no  argument  is  needed 
to  demonstrate  it,  counsel  should  call 
the  attention  of  the  court  to  the  spe- 
cific grounds  upon  which  the  error  is 
based,  stating  his  reasons  therefor  and 
citing  the  authorities  relied  on  to  sup- 
port the  same.  Atlantic  Coast  Line 
R.  Co.  V.  Dees,  56  Fla.  127,  48  So. 
28. 

Interpretation  of  Term. — In  criminal 
cases  "fundamental  errors"  are  those 
which  go  to  the  foundation  of  the 
ease,  or  which  take  from  the  defend- 
ant a  right  which  is  essential  to  his 
defense.  Rea  v.  State,  3  Okla.  Crim. 
281,  105  Pac.  386,  106  Pac.  982, 

As  to  filing  cross-errors  where  error 
is  fundamental,  see  infra,  XIV. 

23.  Oar  v.  Davis  (Tex.),  151  S.  W. 
794;  Houston  Oil  Co.  v.  Kimball,  103 
Tex,  94,  122  S.  W.  533,  affirmiiig  114 
S.  W.  662  (rehearing  denied,  124  S.  W. 
85). 

Right  of  Corporation  To  Sue  Not 
Fundamental. — The  question  whether  a 
foreign  corporation  had  the  right  to 
maintain  the  action  in  having  failed 
to  comply  with  certain  statutory  re- 
quirements, is  not  fundamental  or  ap- 
parent error,  since  the  point  raised  goes 
only  to  the  right  to  sue  and  does  not 
deny  the  merits  of  its  suit.  Arbuckle 
Bros.  V.  Everybody's  G.  &  M.  Co.  (Tex. 
Civ.  App.),  148  S.  W.  1136;  People's 
Bldg.  &  Loan  Assn.  v.  Dailey,  17  Tex. 
Civ.  App.   38,  42   S.  W,  364. 

A  judgment  sustaining  a  general  de- 
murrer, where  the  petition  states  a  good 
cause  of  action,  is  fundamental.  Hank- 
amer  v.  County  Comrs.  Court  (Tex.  Civ. 
App.),  154  S.  W.  623. 

As  to  errors  in  the  judgment,  see 
VII,  F,  i7ifra. 

24.  Parker  v.  Dekle,  46  Fla.  452,  35 
So.   4;   Jordan  v.  Petty,  5  Fla.  326. 

To  determine  whether  it  be  an  error 
of  law  at  all  depends  upon  the  issue 
made  by  the  pleadings,  and  the  evi- 
dence adduced  to  sustain  or  deny  the 
respective  rights  of  the  parties.  Oar 
V.  Davis  (Tex.),  151  S.  W.  794. 
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as  error  ;^^  and  if  it  be  presented  by  assignment  of  error  it  will  be 
noticed  on  appeal  irrespective  of  who  may  assign  the  error.^°  In 
some  jurisdictions  it  is,  however,  necessary  that  this  be  presented  by 
proper  assignment  of  error.^^ 

5.  Laches.  —  That  there  was  laches  in  commencing  and  prosecuting 
the  action  may  be  considered  by  the  appellate  court  though  not  assigned 
as  error.^^ 

IV.  FORM  AND  REQUISITES.  —  A.  General  Rule.  —  Assign- 
ments of  error  must  as  a  rule  be  in  writing,^'*  and  must  comply  with 
the  rules  of  court  or  they  will  not  be  considered.^" 

Each  separate  assignment  must  be  distinct  and  certain,  and  set 
forth  an  error  which  in  itself  must  be  sufficient  to  require  the  appellate 
court  to  review  some  action  of  the  court  below,^^  and  present  a  con- 
tention which,  if  sustained,  will  entitle  the  party  complaining  to  relief 
as  against  the  judgment  he  attacks.^-  It  is  improper  to  raise  the  same 
question  by  different  assignments  of  error.^^ 


25.  Mote  V.  Morton,  46  Fla.  478,  35 
So.    656. 

26.  Eumeli  v.  City  of  Tampa,  48 
Fla.  112,  37  So.  563;  Mote  v.  Morton, 

46  Fla.  478,  35  So.  656. 

27.  Hume  v.  Robinson,  23  Colo.  359, 

47  Pac.    271;    Kahn  v.   Gavit,   23   Ind. 
App.  274,  55  N.  E.  268. 

28.  Shea  f.  Nilima,  133  Fed.  209, 
66  C.   C.  A.  263. 

29.  State  v.  Griggsby,  117  La.  1046, 
42  So.  497;  State  v.  Bass,  12  La.  Ann. 
862. 

30.  U.  S. — Harless  v.  United  States, 
92  Fed.  353,  34  C.  C.  A.  400.  111.— 
Staude  v.  Schumacher,  187  111.  187,  58 
N.  E.  318.  Ind. — Simons  v.  Kosciusko 
B.  &  L.  Assn.,  99  N.  E.  767.  Kan. 
Robinson  v.  Miles,  5  Kan.  App.  880,  47 
Pac.  553.  Pa. — Dinan  v.  Supreme 
Council  Catholic  Mut.  Ben.  Assn.,  201 
Pa.  363,  50  Atl.  999;  Loehiel  Iron  & 
Steel  Co.  V.  Levis,  129  Pa.  238,  18 
Atl.  1120;  Sticker  v.  Overpeck,  127 
Pa.  446,  17  Atl.  1100.  Tex.— Barron 
&  Clark  V.  White  (Tex.  Civ.  App.),  155 
S.  W.  590;  Elmo  Rock  Co.  v.  Sowders 
(Tex.  Civ.  App.),  155  S.  W.  270;  Heina 
V.  Hamilton  (Tex.  Civ.  App.),  125  S.  W. 
56;  Texas  Midland  R.  Co.  v.  Tidwell 
(Tex.  Civ.  App.),  49  S.  W.  641. 

See,  however,  as  to  waiver,  XII,  A, 
infra. 

Where  some  of  the  assignments 
"show  no  file  marks  and  there  is  noth- 
ing whatever  to  show  that  any  of  them 
were  submitted  to  or  acted  upon  by 
the  court,"  they  will  be  overruled.  Big 
Valley  Irr.  Co.  v.  Hughes  (Tex.  Civ. 
App.),  146  S.  W.  715. 


Considered  in  rare  instances  in  dis- 
cretion of  court.  Cammack  v.  Rogers, 
32   Tex.   Civ.   App.   125,   74  S.   W.   945. 

Rules  are  directory  only,  being  adopted 
for  the  convenience  of  appellate  courts. 
They  may  be  waived  by  the  court  and 
no  objection  to  the  consideration  of  as- 
signments of  error  by  reason  of  the 
waiver  can  be  maintained.  Mitchell  v. 
Reisling  (Tex.  Civ.  App.),  118  S.  W. 
582.  See  also  Wigglesworth  v.  Uvalde 
Live  Stock  Co.  (Tex.  Civ.  App.),  126 
S.  W.  1180. 

31.  Fla. — McKinnon  v.  Lewis,  60 
Fla.  125,  53  So.  940.  lU.— West  Chi- 
cago St.  R.  Co.  V.  Krueger,  168  111. 
586,  48  K  E.  442.  Ind.— Lake  v. 
Lake,  99  Ind.  339;  Trammel  v.  Chip- 
man,  74  Ind.  474;  Guthrie  v.  Rowland 
(Ind.  App.),  71  N.  E.  234;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Norman,  17  Ind. 
App.  355,  46  N.  E.  702. 

An  assignment  reciuiring  a  reference 
to  the  brief  for  a  specific  statement 
of  the  question  presented  does  not 
comply  with  the  rules.  Adams  v.  Shirk, 
105  Fed.  659,  44  C.  C.  A.  653  (denying 
rehearing,  104  Fed.  54,  43  C.  C.  A. 
407);  Grape  Creek  Coal  Co.  v.  Farm- 
ers' Loan  &  Tr.  Co.,  63  Fed.  891,  24 
U.  S.  App.  38,  12  C.  C.  A.  350. 

32.  Ala. — Freeman  v.  Blount,  172 
Ala.  655,  55  So.  293.  Ga.— Atlantic 
Coast  Line  R.  Co.  v.  Odum,  5  Ga.  App. 
780,  63  S.  E.  1126.  Tex. — Mortimore 
v.  Affleck  (Tex.  Civ.  App.),  125  S.  W. 
51. 

33.  Seifred  v.  Pennsylvania  E.  Co., 
206  Pa.  399,  55  Atl.  1061. 
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B.  Naming  Appellate  Court.  —  Where  an  appeal  is  filed  in  the 
court  having  exclusive  appellate  jurisdiction  thereof,  the  omission  of 
the  title  of  the  court,  while  irregular,  is  not  serious;^*  nor  would  the 
use  of  an  erroneous  title  invalidate  the  appeal.^^ 

C.  Naming  Court  Below.  —  The  assignment  of  errors  should 
designate  tlie  court  whose  action  it  is  intended  to  review."^"  A  state- 
ment specifying  no  particular  court  and  referring  to  "the  court  be- 
low" will,  however,  include  every  court  through  which  the  case  has 
passed.^^ 

D.  Entitling  Proceeding  and  Naming  Parties.  —  1.  General 
Rule.  —  Only  one  title  to  the  assignment  of  errors  is  necessary.  Under 
that  title  all  who  desire  may  join  in  the  appeal  and  assign  errors.^^ 
Separate  assignments  of  error  by  different  appellants  may  be  joined 
under  one  title.'"  It  is  not  necessary  to  repeat  the  title  for  every  as- 
signment of  error,*°  and  the  same  title  should  be  used  by  all  of  the 
appellants.'*^ 

The  designation  of  a  party  to  the  action  who  appears  in  a  rep- 
resentative capacity  must  be  fully  set  out  in  the  title.''^ 


34.  Emmons  v.  Harding,  162  Ind. 
154,  70  N.  E.  142;  Eogers  v.  State,  26 
Ind.   App.   144,   59   N.   E.   334. 

35.  Ohurch  Cooperage  Co.  v.  Pink- 
ney,  170  Fed.  266,  95  C.  C.  A.  462 
{rcvieicing  163  Fed.  653),  entitling  as- 
signments of  errors  in  the  circuit  court 
of  appeals  instead  of  the  district 
court. 

36.  Holliday  &  Wyon  Co.  v.  O'Don- 
nell,  44  Ind.  App.  647,  90  N.  E.  24; 
Gibson  v.  Bessemer  &  L.  E.  K.  Co.,  226 
Pa.  198,  75  Atl.  194,  27  L.  E.  A.  (N. 
S.)    689. 

An  assignment  complaining  of  the 
commissioner's  acts  and  not  of  the 
court,  cannot  be  considered.  Eubanks 
V.  Vance,  6  Ky.  L.  Eep.  294. 

In  Pennsylvania  in  regard  to  the 
assignment  of  errors  an  appeal  from 
the  Superior  Court  to  the  supreme 
court  "is  analogous  to  an  appeal  from 
a  judgment  of  the  common  pleas  or  or- 
phan's court  on  exceptions  to  the  find- 
ings and  report  of  an  auditor  or  ref- 
eree. The  proper  form  therefore  is 
that  'the  Superior  Court  erred  in  not 
sustaining  (or  in  sustaining  as  the 
case  may  be)  the  first  assignment  of 
error  to  the  judgment  of  common 
pleas,  to-wit, '  etc.  The  assignments  of 
error  in  the  Superior  Court  are  there- 
fore the  principal  errors  with  which 
this  court  is  usually  concerned  and 
which  will  generally  develop  the  whole 
controversy,  but  if  there  are  any  new 
and    further    matters     raised     by     the 
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judgment  of  the  Superior  Court  it- 
self, they  should  be  assigned  separate- 
ly in  their  due  order."  Mellick  v. 
Pennsylvania  R.  Co.,  203  Pa.  457,  53 
Atl.    340. 

37.  McKeen  r.  Porter,  134  Ind.  483, 
34  N.  E.  223;  Holliday  &  Wyon  Co.  v. 
O'Donnell,  44  Ind.  App.  647,  90  N.  E. 
24  (explaining  Smith  v.  Smith,  106  Ind. 
43,  5  N.  E.  411). 

38.  Moorhouse  V.  Kukalman  (Ind.), 
96  N.  E.  600;  Ward  v.  Yarnelle  (Ind.), 
91  N.  E.  7,  citinq  Breyfogle  V.  Stots- 
enburg,  148  Ind.  552,  47  N.  E.  1057. 

In  Alabama  it  is  not  necessary  that 
the  assignments  of  errors  name  all  the 
parties.  W^atson  v.  Cain,  171  Ala.  151, 
54   So.   610. 

To  say  "defendant"  instead  of  "ap- 
pellant" will  not  invalidate  the  as- 
signment of  errors  when  it  is  ajsparent 
that  the  appealing  party  was  intended 
to  be  designated.  Williams  v.  State, 
47   Ind.    568. 

39.  Breyfogle  v.  Stotsenburg,  148 
Ind.   552,   47   N.   E.   1057. 

40.  M'Oorehouse  v.  Kukalman  (Ind.), 
96  N.  E.  600;  Breyfogle  v.  Stotsenburg, 
148  Ind.  552,  47  N.  E.  1057. 

41.  Brevfogle  v.  Stotsenburg,  148 
Ind.  552,  47  N.  E.  1057. 

42.  Ala. — Commissioner's  Court  of 
Cliilton  County  V.  State,  146  Ala.  439, 
41  So.  463,  465.  111.— Winne  v.  Peo- 
ple, 177  111.  268,  52  N.  E.  377.  Ind. 
Bender  v.  State,  95  N.  E.  305;  Whisler 
V.  Whisler,  162  Ind.  136,  67  N.  E.  984, 
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2.  Indiana  Rule.  —  In  Indiana  there  must  appear  in  the  title  of 
the  assignment  of  errors  the  full  names  of  all  the  parties  to  the  judg- 
ment,*^ and  the  failure  to  set  out  the  full  names  of  all  the  parties  to 
the  judgment  appealed  from  renders  the  assignment  of  errors  de- 
fective and  unavailing/*  the  court  being  unable  to  dispose  of  the  cause 


70  N.  E.  152  (designation  of  "execu- 
tor" or  "trustee"   not  sufficient). 

Designation  as  "the  estate  of  Evans 
deceased"  is  improper.  It  should  have 
been  in  the  name  of  the  representative 
of  the  estate  in  his  representative  ca- 
pacity. Dallam  v.  Stockwell's  Estate, 
33  Ind.  App.  620,  71  N.  E.  911;  Dunn 
V.    Evans'    Estate,    28    Ind.    App.    447, 

63  N.  E.  36. 

Proper  Title. — An  assignment  of  er- 
ror entitled  "Robert  C.  Light  v.  The 
Estate  of  Louis  Schneck,  Deceased, 
Benjamin  F.  Schneck,  Administrator," 
is  sufficient  to  confer  jurisdiction. 
Were  it  entitled  "The  Estate  of  Louis 
Schneck,  Deceased"  or  "Benjamin  F. 
Schneck,  Administrator"  without  a 
further  designation  "showing  his  rela- 
tion to  the  .  .  .  estate  of  some 
deceased  person  would  likewise  be  in- 
sufficient. But  an  assignment  entitled 
'Eobert  C.  Light  v.  Benjamin  F. 
Schneck,  Administrator  of  the  Estate 
of  Louis  F.  Schneck,  Deceased,'  would 
exactly  meet  the  requirements  of  the 
law."'  Light  V.  Schneck 's  Estate  (Ind. 
App.),  86  N.  E.  442.  See  also  Wil- 
liams v.  Dougherty,   37  Ind.  App.  449, 

77  N.  E.  305. 

43.  Deinhart  V.  Mugg  (Ind.),  96  N. 
E.  467;  Bender  v.  State  (Ind.),  95  N. 
E.    305;    Haag   v.   Deter,    167   Ind.   126, 

78  N.  E.  331;  Nordyke  &  Marmon 
Co.      V.     Fitzpatrick,      162      Ind.      663, 

71  N.  E.  46;  Whisler  v.  Whisler, 
162  Ind.  136,  67  N.  E.  984,  70  N.  E. 
152;    Gunn    v.    Haworth,    159    Ind.    419, 

64  N.  E.  911;  Smith  v.  Fairfield,  157 
Ind.  491,  61  N.  E.  560;  Pope  V.  Voigt 
(Ind.  App.),  96  iSr.  E.  984;  Town  of 
Windfall  City  v.  State  (Ind.  App.), 
92  N.  E.  57  (this  does  not  necessarily 
mean  all  the  parties  to  the  action  be- 
low);  Duncan  v.  Alderson  (Ind.  App.), 
92  N.  E.  5. 

The  court  only  acquires  jurisdiction 
over  the  parties  whose  names  appear 
therein,  ("ollins  v.  State  (Ind.  App.), 
101  N.  E    1022. 

The  assignment  must  contain  the  full 
names  of  the  parties,  the  full  names 
of  the  appellants  must  be  "written  be- 


fore the  abbreviation  'v.,'  and  the 
names  of  the  appellees  after  said  ab- 
breviation"; therefore  an  assignment 
entitled  "State  of  Indiana  v.  Samuel 
Collins  et  al.,"  is  insuflicient  for  both 
reasons — the  state  being  the  appellee. 
Collins  V.  State  (Ind.  App.),  101  N.  E. 
1022. 

If  an  assignment  of  error  contain 
the  name  of  but  one  party  appellant 
and  as  to  that  party  there  be  no  judg- 
ment, either  for  or  against  him,  the 
appeal  will  be  dismissed.  City  of 
South  Bend  v.  Thompson,  19  Ind.  App. 
19,  49  N.  E.  38.  And  see  Presbyterian 
Church  V.  Dyke,  33  Ind.  App.  646,  71 
N.  E.  503. 

Presumption  as  to  Names  of  Parties. 

An  appeal  will  not  be  dismissed  for  not 
properly  naming  the  parties  in  the  as- 
signment of  errors,  where  they  are 
named  therein  as  in  the  pleadings  and 
proceedings  below,  and  where  it  is  not 
shown  that  the  parties  have  full  names 
other  than  those  given  in  the  assign- 
ment of  errors.  Jeffries  v.  Orndorf,  44 
Ind.  App.  225,  88  N.  E.  958. 

"If  the  parties  to  the  judgment  are 
designated  in  the  assignment  of  er- 
rors, the  same  as  they  were  designated 
in  the  lower  court,  such  assignment 
of  errors  is  sufficient.  This  is  true  be- 
cause no  party  to  a  proceeding  can  pro- 
cure a  dismissal  of  a  cause  in  this 
court  under  rule  5  (55  N.  E.  iv)  on 
the  ground  that  the  names  in  the  as- 
signment of  error  are  insufficient  when 
he  raised  no  such  question  in  the  lower 
court."  Nisius  i>.  Chapman  (Ind.),  99 
N.   E.   785. 

Criminal  Causes. — To  say  

V.  The  State  is  improper;  the  state  can- 
not sue  or  be  sued  by  that  name. 
Burke  v.  State,  47  Ind.  528. 

44.  Whisler  v.  Whisler,  162  Ind. 
136,  67  N.  E.  984,  70  N.  E.  152;  Rob- 
bins  V.  Masteller,  147  Ind.  122,  46  N.  E. 
330;  Big  Four  B.  &  L.  Assn.  v.  01- 
cott,  146  Ind.  176,  45  N.  E.  64;  Cal- 
vert V.  State,  91  Ind.  473;  Thoma  v. 
State,  86  Ind.  182;  Simons  v.  Kos- 
ciusko B.  &  L.  Assn.  (Ind.  App.),  99 
N.  E.  767;  Board,  etc.  Co.  v.  Pershing, 
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on   its  merits,   and  will  result    in    the    dismissal    of    the    appeal.'"' 

In  a  term  time  appeal,  a  part  only  of  joint  parties  against  whom 
a  judgment  is  rendered  may  appeal  without  making  other  co-parties 
parties  to  the  appeal.  The  names  of  the  co-parties  not  joining  therein 
may  be  omitted  from  the  assignment  of  errors.""* 

"Wliere  the  appeal  is  taken  in  vacation  from  a  joint  judgment,  the 
assignment  of  errors  must  contain  the  names  of  all  the  parties  jointly 
bound.*^  Jurisdiction  is  only  acquired  over  those  parties  so  named,*^ 
the  court  having  no  authority  to  disturb  the  judgment  as  to  those  who 
are  not  parties  to  the  appeal.^" 

Using  the  term  et  alf^  or  "and  others, "°^  or  initials  only  of  the 
Christian  name,  is  not  sufficient.^^ 

E.  Assignment  in  Form  op  Interrogation.  —  Assignments  of 
error  in  the  form  of  an  interrogation  are  improper,^^  but  in  the  ab- 
sense  of  objection  the  court  may  consider  the  questions  presented.^* 

P.  Necessity  for  Signature.  —  The  assignment  of  error  being  in 
the  nature  of  a  pleading,  it  is  necessary  that  it  should  be  signed  by 
the  party  or  his  attorney.'^" 


22  Ind.  App.  147,  53  N.  E.  297;  City 
of  South  Bend  v.  Thompson,  19  Ind. 
App.   19,  49   N.   E.  38. 

Where  there  is  no  showing  to  the 
contrary  an  assignment  of  errors  giv- 
ing the  full  names  of  the  "appellant" 
and  "appellee,"  and  showing  that  the 
appellant  was  appealing  in  his  capacity 
as  administrator,  is  not  open  to  the  ob- 
jection that  it  does  not  contain  the 
names  of  all  the  parties  to  the  cause 
appealed.  Williams  v.  Dougherty,  37 
Ind.  App.  449,  77  N.  E.  305. 

Appeal  by  State. — This  rule  applies 
in  an  appeal  by  the  state  in  a  crim- 
inal cause.  State  v.  Hodgin,  139  Ind. 
498,  39   N.  E.  161. 

45.  National  Home  Bldg.  &  L. 
Assn.  V.  Huntsinger,  150  Ind.  702,  50 
N.   E.   381. 

46.  Keiser  v.  Mills,  162  Ind.  366,  69 
N.  E.  142;  Gunn  v.  Haworth,  159  Ind. 
419,  64  N.  E.  911. 

47.  Haag  v.  Deter,  167  Ind.  126,  78 
N.  E.  331;  Smith  v.  Fairfield,  157  Ind. 
491,  61  N.  E.  560;  Schrage  v.  McCoy, 
28  Ind.  App.  434,  63  N.  E.  50. 

48.  Smith  v.  Fairfield,  157  Ind.  491, 
61  N.  E.  560;  Big  Four  Bldg.  &  L. 
Assn.  V.  Olcott,  146  Ind.  176,  45  N.  E. 
64;  City  of  South  Bend  v.  Thompson, 
19  Ind.  App.  19,  49  N.  E.  38. 

49.  Smith  r.  Fairfield,  157  Ind.  491, 
61    N.   E.   560. 

50.  Big  Four  Bldg.  &  L.  Assn.  v. 
Olcott,  146  Ind.  176,  45  N.  E.  64;  Brook- 
over  V.  Forst,  31  Ind.  255;   Sehraegc  v. 
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McCoy,  28  Ind.  App.  50,  63  N.  E.  434; 
Smith  V.  Holtz,  26  Ind.  App.  692,  60 
N.  E.  728. 

51.  Brown  V.  Trexler,  132  Ind.  106, 
30  N.  E.  418,  31  N.  E.  572. 

52.  Gunn  v.  Haworth,  159  Ind.  419, 
64  N.  E.  911. 

See  as  to  designation  of  a  party  by 
his  full  name  in  the  assignment  of  er- 
rors where  only  the  initials  of  his 
Christian  name  were  used  in  the  rec- 
ord. Keiser  v.  Mills,  162  Ind.  366,  69 
N.  E.  142. 

Sufficient  where  such  designation  con- 
forms to  the  title  in  the  pleadings  filed 
by  such  parties.  Goodrich  v.  Stang- 
land,  155  Ind.  279,  58  N.  E.  148. 

Where  the  Christian  name  appearing 
in  the  pleadings  is  "Franklin"  and 
that  used  in  the  assignment  of  errors 
is  "Frank,"  the  difference  is  immate- 
rial, especially  in  a  term  time  appeal. 
Rogers  v.  State,  2G  Ind.  App.  144,  59 
N.   E.   334. 

53.  Johnson  i>.  Cooke  (Conn.),  84 
Atl.  97;  Case  v.  Clark,  83  Conn.  183, 
195,  76  Atl.  518;  McCaskey  Register 
Co.  V.  Keena,  81  Conn.  656,  71  Atl. 
898. 

54.  Case  v.  Clark,  83  Conn.  183,  195, 
76  Atl.  518;  McCaskey  Register  Co.  V. 
Keena,   81   Conn.   656,   71   Atl.   898. 

55.  Kinkade  v.  Gibson,  209  111.  246, 
70  N.  E.  683;  Rubey  v.  Hough,  161 
Ind.  203,  67  N.  E.  257;  Thoma  v.  State, 
86  Ind.  182;  Peden's  Estate  v.  Noland, 
45  Ind.   354;   H.  B.   Smith  Co.  v.   Wil- 
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Assignments  of  error  that  are  unsigned  will  be  overruled/'*' 
G.  By  "Whom  Error  May  Be  Assigned.  —  A  party  who  has  not 
appealed  cannot  assign  errors  as  appellant  upon  the  record,^^  neither 
can  error  be  assigned  by  one  not  a  proper  or  necessary  party  to  the 
appeal/^  Nor  can  an  appellant  assign  error  on  a  ruling  affecting  an- 
other party  to  the  action,  that  does  not  in  any  way  injuriously  affect 
his  rights/''    .When  a  party  is  sued  in  a  representative  capacity  he 


liams,  29  Ind.  App.  318,  63  N.  E.  336. 

Under  the  Kentucky  practice  where  an 
appellant  has  allowed  the  time  for  the 
appeal  to  expire  without  filing  his  as- 
signment of  errors  in  the  lower  court, 
he  cannot  assign  error  for  the  first 
time  unless  his  appeal  is  granted  by 
the  clerk  of  the  court  of  appeals  and 
a  paper  purporting  to  be  such  assign- 
ment without  the  signature  of  such 
clerk  thereto  is  invalid.  Allen  v.  Mar- 
chand,  4  Ky.  L.  Eep.  410. 

Signature  by  Prosecuting  Officer. 
The  assignment  of  errors  should  be 
signed  by  the  prosecuting  attorney, 
rather  than  by  the  attorney-general, 
though  the  last  named  officer  is  the 
representative  of  the  state  in  the  ap- 
pellate court.  State  l>.  Sutherlin,  165 
Ind.  339,  75  N.  E.  642. 

56.  Smith  v.  Fordyce  (Tex.),  18  S. 
W.  663;  Big  Valley  Irr,  Co.  v.  Hughes 
(Tex.  Civ.  App.),  146  S.  W.  715;  Texas 
&  P.  E.  Co.  V.  Mitchell  (Tex.  Civ. 
App.),   26  S.  W.    154, 

57.  Ala. — Worthington  v.  Miller,  134 
Ala.  420,  32  So.  748.  lU.— Geffinger  v. 
Klewer,  227  111.  598,  81  N.  E.  712; 
Dearth  v.  Bute,  71  111.  App.  487.  N.  0. 
McDonald  v.  Hoffman,  153  N.  C.  254, 
69   S.   E.   49. 

An  administrator  instituted  a  pro- 
ceeding in  the  probate  court  to  com- 
pel the  surrender  of  certain  notes.  A 
claimant  against  the  estate,  not  a  party 
to  the  proceeding,  filed  a  bond  on  ap- 
peal, whereupon  the  administrator  as- 
signed errors.  It  was  held  that  the 
administrator  not  having  filed  an  ap- 
peal bond  was  not  entitled  to  assign 
error,  and  the  claimant  having  failed  to 
assign  error  no  question  was  presented. 
Dearth  v.  Bute,  71  111.  App.  487. 

58.  Town  of  Windfall  City  V.  First 
Nat.  Bank,  172  Ind.  679,  87  N.  E.  984, 
89  N.  E.  311;  Southern  R.  Co.  v.  El- 
liott, 170  Ind.  273,  82  N.  E.   1051. 

One  who  is  neither  a  party  to  the 
decree  appealed  from,  nor  afifeeted  by 
it,  cannot  assign  error.  Washington  v. 
Arnold    (Ala.),   52   So.   463.     See    also 


Roller  V.   Snodgrass,   14  Kan.   583. 

Each  defendant  in  a  chancery  suit, 
when  plaintiff  in  error,  may  assign 
errors  in  the  decree  affecting  his  in- 
terests without  joining  his  co-plaintiffs. 
Cullum  V.  Batre,  1  Ala.  126. 

Although  a  party  pray  an  appeal 
from  the  judgment,  if  he  fail  to  prose- 
cute that  appeal,  or  does  not  take  a 
cross-appeal,  he  is  not  before  the  court; 
and  an  error  assigned  by  him  will  not  be 
considered.  VanHoose  V.  Wheeler  (Ky.), 

133  S.  W.  779. 

59.  U.  S.— Sage  v.  Central  E.  Co.,  99 
IJ.  S.  334,  25  L.  ed.  394;  Haines  V. 
Spencer,  167  Fed.  266,  92  C.  C.  A.  658. 
Ala. — King  Lumb.  Co.  V.  Spragner,  58 
So.    920;    A.    Shiff    &    Son    v.    Andress, 

147  Ala.  690,  40  So.  824;  McCutchen 
r.  Loggins,  109  Ala.  457,  19  So.  810. 
Ark.  —  Beebe  v.  Olentine,  97  Ark.  390, 

134  S.  W.  936.  Colo.— Chicago,  R.  I. 
&  P.  E.  Co.  V.  Hayes,  49  Colo.  333,  113 
Pac.  315;  Buckers  I.  M.  &  I.  Co.  v. 
Farmers'  Independent  D.  Co.,  31  Colo. 
62,  72  Pac.  49.  Fla. — Neal  v.  Spooner, 
20  Fla.  38.  Ga. — Fitzgerald  Cotton  Oil 
Co.  V.  Farmers  Supply  Co.,  3  Ga.  App. 
212,  59  S.  E.  713.  Idaho.— Sabin  v. 
Burke,  4  Idaho  28,  37  Pac.  352.  111. 
Schwartz  v.  Eitter,  186  111.  209,  57 
N.  E.  887;  Terre  Haute,  etc.  Co.  v. 
Montgomery  County  L.  &  T.  Co.,  163 
111.  App.  441;  Harrison  V.  Thackaberry, 
154  111.  App.  246;  Scliulk  v.  Joliet  &  S. 
Tr.  Co.,  154  111.  App.  108,  118.  Ind. 
Sutherland   v.    Cleveland,    etc.    E.    Co., 

148  Ind.  308,  47  N.  E.  624.  la.— Eoss 
V.  Hayne,  3  Greene  211.  Mich. — Ster- 
ling V.  Detroit,  134  Mich.  22,  95  N.  W. 
986;  French  v.  Canada  South  E.  Co., 
42  Mich.  64,  3  N.  W.  257;  Berry  v. 
Lowe,  10  Mich.  9.  Minn. — Marshall, 
etc.  Bank  v.  Cady,  76  Minn.  112,  78 
N.  W.  978.  Miss.— Yazoo  &  M.  V.  E. 
Co.  V.  Hardie,  100  Miss.  132,  55  So.  42, 
967;  Thompson  v.  State,  7  So.  403.  Mo. 
Boggess  v.  Boggess,  127  Mo.  305,  29 
S.  W.  1018.  N.  C— Lambert  Hoist- 
ing Eng.  Co.  V.  Paschal,  151  N.  C.  27, 
65  S.  E.  523.    Pa.— Wilkinson  v.  Evans, 
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cannot  assi<]:n  errors  as  an  individual,  which  only  affect  him  in  his 
representative  capacity. ''''  When  a  judgment  is  recovered  against  sev- 
eral co-defendants  and  one  of  them  appeals  and  causes  notice  of  appeal 
to  be  served  on  his  co-defendants,  he  may  alone  assign  error.°^ 

H.  Right  To  Assign  Error  Must  Appe.vr.  —  Where  it  does  not 
appear  from  the  writ  of  error  that  the  party  prosecuting  the  same  is 
a  party  to  the  record,  there  nuist  be  a  proper  allegation  in  the  assign- 
ment of  errors  so  as  to  show  his  relation  to  the  action,"- 

I.  Appe.vrance  of  Necessary  Parties.  —  Jurisdiction  over  the 
parties  by  the  appellate  court  is  not  secured  by  naming  them  in  the 
assignment  of  errors,*'^  but  by  the  proper  notice  or  by  their  volun- 
tary appearance.*'* 

The  failure  to  set  out  in  the  title  of  the  assignment  of  errors,  all 
the  parties  to  the  record  that  may  be  affected  by  the  appeal,  has  no 


S4  Pa.  Super.  472;  Helsel  v.  Consoli- 
dated Tr.  Co.,  14  Pa.  Super.  420.  Tex. 
"Washington  Life  Ins.  Co.  v.  Lovejoy 
(Tex.  Civ.  App.),  149  S.  W.  398;  Garza 
V.  Alamo  L.  S.  Com.  Co.  (Tex.  Civ. 
App.),  147  S.  W.  687;  Cooper  v.  Knight 
(Tex.  Civ.  App.),  147  S.  W.  349; 
Fleming  v.  Rohleder  (Tex.  Civ.  App.), 
135  S.  W.  735.  Va.— Newport  News, 
etc.  Elec.  Co.  v.  Biekford,  105  Va.  182, 
52  S.  E.  1011.  W.  Va.— Beecher  v. 
Foster,  66  W.  Va.  453,  66  S.  E.  643; 
National  Val.  Bank  v.  Houston,  66  W. 
Va.  336,  66  S.  E.  465. 

See  also  the  title  "Appeals,"  Vol. 
2,  p.  429,  et  seq. 

An  assignment  of  error  referring  to 
a  ruling  as  to  one  defendant  will  not 
be  considered  on  an  appeal  by  an- 
other defendant  as  sole  appellant,  un- 
less it  should  appear  in  the  record  that 
the  pleadings  entitled  the  defendant 
against  whom  the  ruling  was  made 
to  the  relief  asked  for  by  appellant  and 
that  appellant's  pleadings  entitle  him 
to  the  benefit  of  the  relief  asked  for 
by  the  defendant  against  whom  the 
ruling  was  made.  Marsh  v.  Morris,  133 
Ind.   548,   33   N.  E.   290. 

Where  defendants  who  did  demand  a 
jury  were  not  parties  to  the  appeal  the 
ruling  of  the  court  denying  the  re- 
quest for  a  jury  cannot  be  assigned  as 
error  by  appellants  who  made  no  de- 
mand for  a  jury.  Kansas  City  V. 
Woershoeffer   (Mo.),  155  S.  W.  779. 

60.  People  v.  O'Connor,  239  III.  272, 
87  N.  E.  1016. 

61.  Cain  v.  Goda,  94  Ind.  555;  Eide- 
nour  V.  Beekman,  68  Ind.  236. 

62.  Winne  t:  The  People,  177  111. 
268,  52  N.  E.  377;  Bundles  V.  Jones,  3 
Ind.  35. 


63.  Andrews  .v.  National  Foundry  & 
Pipe  Wks.,  76  Fed.  1G6,  22  C.  C.  A. 
110,  36  L.  E.  A.  139,  reversing  68  Fed. 
1006,  motion  for  rehearing  denied,  77 
Fed.  774,  23  C.  C.  A.  454,  36  L.  E.  A. 
153. 

Compare  Simons  i\  Kosciusko  B.  &  L. 
Assn.  (Ind.),  99  N.  E.  767,  holding  that 
the  assignment  of  errors  constitutes  the 
appellant's  complaint  in  the  appellate 
court,  and  the  court  only  acquires  jur- 
isdiction over  the  parties  whose  names 
appear  therein.  Consult  also  Hutts  v. 
Martin,  141  Ind.  701,  41  N.  E.  329; 
Smith  V.  Holtz,  26  Ind.  App.  692,  60 
N.  E.  728.  And  that  the  failure  to 
set  out  the  full  names  of  all  the  par- 
ties to  the  judgment  renders  the  as- 
signment of  errors  defective  and  un- 
availing. Simons  V.  Kosciusko,  supra, 
citing  numerous  cases. 

In  Alabama  it  has  been  held  in 
chancery  that  if  there  be  several  de- 
fendants and  one  defendant  sue  out 
a  writ  of  error,  it  will  be  dismissed 
unless  it  be  sued  out  in  the  name  of 
all  the  defendants.  Each  may  assign 
error  in  the  decree  affecting  his  inter- 
ests, without  joining  the  other  defend- 
ants.    Cullum  V.  Batre,  1  Ala.  126. 

Against  Whom  Error  May  Be  Assigned. 
Error  cannot  be  assigned  against  a 
party  to  the  action  who  is  not  made  a 
party  to  the  appeal.  Walter  Box  Co. 
V.  Blackburn  (Tex.  Civ.  App.),  157  S. 
W.  220. 

64.  Andrews  V.  National  Foundry 
&  Pipe  Wks.,  76  Fed.  166,  22  C.  C.  A. 
110,  36  L.  E.  A.  139,  reversini;  68  Fed- 
1006,  motion  for  rehearing  denied,  77 
Fed.  774,  23  C.  C.  A.  454,  36  L.  E.  A. 
153. 
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effect  on  the  jurisdiction  of  the  appellate  court  over  the  parties  whose 
names  are  omitted. °^ 

J.  Prayer  for  Relief.  —  That  the  assignment  of  errors  contains 
no  prayer  for  relief  is  no  ground  for  dismissing  the  appeal/® 

K.  Amendments.  —  Where  no  surprise  will  occur,  nor  injustice  be 
done,  the  court  will  grant  leave  to  amend  the  assignments  of  error."'' 
If  there  is  a  statutory  provision  governing  amendments,  only  those 
amendments  will  be  allowed  which  are  provided    for    by    statute."^ 

No  substantial  amendment  can  be  made  after  the  time  allowed  for 
appeal  has  expired,*^"  nor  after  the  time  for  serving  has  expired,  unless 
consent  of  the  adversary  is  first  obtained  or  under  leave  of  court.'^'^ 
But  when  leave  is  obtained,  and  the  additional  assignments  are  filed 
and  added  to  the  original  assignments  of  error,  they  will  be  con- 
sidered in  the  absence  of  a  claim  by  the  respondent  that    he    was 


65.  Andrews  r.  National  Foundry 
&  Pipe  Wks.,  76  Fed.  166,  22  C.  C.  A. 
110,  36  L.  R.  A.  139,  reversing  68  Fed. 
1006,  rehearing  denied,  77  Fed.  774,  23 
C.  C.  A.  454,  36  L.  R.  A.  153. 

66.  Williams  v.  Dougherty,  37  Ind. 
App.  449,  77  N.  E.  305;  Rogers  v.  State, 
26  Ind.  App.  144,  59  N.  E.  334. 

Not  defective  for  want  of  a  "prayer 
for  relief"  where  it  gives  the  title 
of  the  action  and  then  proceeds:  "The 
appellant  says  there  is  manifest  error 
in  the  proceedings  and  judgment  in 
this  cause,  in  this,"  and  then  goes  on 
to  specify  the  errors.  Williams  v. 
Dougherty,  37  Ind.  App.  449,  77  N.  E. 
305. 

In  New  Jersey  an  assignment  of 
error  in  the  supreme  court  must  con- 
clude with  a  verification  or  it  is  im- 
proper. Nor  can  it  contradict  the  rec- 
ord. The  plea  thereto  in  niillo  est 
erratum  refers  only  to  the  facts  prop- 
erly assigned.  Karnuff  v.  Kelch,  71  N. 
J.  L.  558,  60  Atl.  364. 

67.  In  Massachusetts,  "new  errors 
may  be  assigned  viva  voce  at  the  hear- 
ing," provided  the  adverse  party  is 
not  surprised.  Booth  v.  Com.,  7  Mete. 
285. 

68.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Barr,  6  Ky.  L.  Rep.  450. 

69.  Chicago  Term.  T.  R.  Co.  V.  Wal- 
ton, 165  Ind.  642,  74  N.  E.  9SS;  Gour- 
ley  V.  Embree,  137  Ind.  82,  36  N.  E. 
846;  Pope  v.  Voigt  (Ind.  App.),  96 
N.   E.   984. 

Vague  and  general  assignments  can- 
not be  made  specific  by  amending  the 
bill  of  exceptions  after  it  reaches  the 
appellate  court.  Taylor  v.  Wright,  132 
Ga.    586,    64    S.    E.     656;     Stewart     v. 


Marietta  Tr.  Co.,  129  Ga.  417,  59  S.  E. 
231. 

70.  Cal.— Swett  v.  Gray,  141  Cal. 
63,  74  Pac.  439.  111.— Off  v.  Finkel- 
stein,  200  111.  40,  65  N.  E.  439.  Ind. 
Bruilett's  Creek  Coal  Co.  V.  Pomatto, 
172'  Ind.  288,  88  N.  E.  606,  reversing 
85  N.  E.  993  (where  the  amendment  is 
to  correct  an  irregularity  not  affect- 
ing substantial  rights) ;  Meridian  Nat. 
Bank  v.  Hauser,  145  Ind.  496,  42  N.  E. 
753;  Lee  v.  Mozingo,  143  Ind.  667,  41 
N.  E.  454;  Rosenbower  v.  Schuetz,  141 
Ind.  44,  40  N.  E.  256.  la.— Salvador 
r.  Feeley,  105  Iowa  478,  75  N.  W.  476. 
Mich. — Hubbard  v.  Garner,  115  Mich. 
406,  73  N.  W.  390,  69  Am.  St.  Rep. 
580;  Trudo  v.  Anderson,  10  Mich.  357, 
SI  Am.  Dec.  795.  Minn. — Carpenter 
V.  Eastern  R.  Co.,  67  Minn.  188,  69 
N.  W.  720;  Minneapolis,  St.  Paul,  etc. 
R.  Co.  V.  Home  Ins.  Co.,  64  Minn.  61, 
66  N.  W.  132.  Neb.— Robinson  v.  Kil- 
patrick-Koch  Dry  Goods  Co.,  50  Neb. 
795,  70  N.  W.  378;  Hastings  &  G.  I. 
R.  Co.  f.  Ingalls,  13  Neb.  279,  13  N.  W. 
403.  Pa. — Shenk  V.  Mingle,  13  Serg. 
&  R.  29.  Tex. — Homes  v.  City  of  Hen- 
rietta, 91  Tex.  318,  42  S.  W.  1052.  See 
Stephenville  Oil  Mill  v.  McNeill 
(Tex.   Civ.  App.),   122   S.  W.  911. 

See  also  State  v.  May,  79  Conn.  315, 
64  Atl.  833;  Whaley  v.  Vidal,  26  S.  D. 
300,   128   N.  W.   331. 

Where  the  specification  of  error  is 
required  to  be  signed  by  counsel  and 
it  appear  that  a  specification  is  writ- 
ten below  and  after  where  the  name 
of  appellant 's  counsel  was  signed,  but 
indicated  by  a  "star"  that  it  was  to 
come  in  above  the  signatures  of  counsel, 
as  an  amendment  to  the  original  speci- 
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prejudiced  in  any  way  by  the  additional  assignments,  or  that  he  has 
not  had  ample  time  and  opportunity  to  meet  them  in  his  brief  and 
arguments  ^ 

Amended  assignments  of  error,  filed  without  leave  of  court,  have 
been  stricken  from  the  record,^"  but  where  the  appellee  is  not  preju- 
diced, nor  the  submission  of  the  case  delayed  and  in  furtherance  of 
justice,  amended  assignments  of  error  that  had  been  served  on  the 
appellee  will  be  considered  though  leave  to  file  them  had  not  been 
obtainedJ^ 


fications  it  is  properly  to  be  considered 
in  the  record.  The  Pennsylvania  Oo.  V, 
Gallentine,   77   Ind.   322. 

Granting  leave  to  amend  after  the 
expiration  of  the  time  for  taking  an 
appeal  would  necessarily  extend  the 
time  for  appeal,  which  the  court  has  no 
power  to  do.  Town  of  Windfall  City 
t'.    State    (Ind.),    92    N.    E.   57. 

In  Indiana  under  Rule  3  of  the  su- 
preme court,  referring  to  amendment  of 
assignments  of  error,  on  a  matter  to 
recall  the  opinion  of  the  court  in  or- 
der to  permit  an  amendment  of  the 
assignment  of  errors,  the  application 
will  be  denied  where  it  does  not  appear 
that  due  diligence  was  in  the  first  in- 
stance exercised  in  the  preparation  of 
the  assignment;  and  no  excuse  is  shown 
for  failure  to  make  the  application 
earlier.  Baldwin  v.  Sutton,  148  Ind. 
591,  47  N.  E.  629,  1067.  See  also  State 
V.  Ross,  4  Ind.  App.  480,  31   N.  E.  90. 

As  to  power  of  court  to  complete 
the  record  by  adding  a  statement  of 
objections  after  the  entry  of  the  ap- 
peal, see  Bartlett  v.  Slater,  183  Mass. 
152,    66    N.    E.    631. 

Specifications  May  Be  Supplied  Be- 
fore Argument. — While  the  failure  to 
specifically  assign  errors  may  result  in 
the  affirmance  of  the  judgment  on  ap- 
pellee's motion  (Florida  Cent.  &  P.  R. 
Co.  V.  Chitting,  68  Fed.  586,  15  C.  C.  A. 
597),  when  no  such  motion  is  made 
and  the  specifications  are  supplied  be- 
fore the  argument,  the  case  will  be 
fully  heard.  Nivens  v.  Nivens,  4  Ind. 
Ter.  30,  64  S.  W.  604,  afflrmed  on  re- 
hearing. 4  Ind.  Ter.  574,  76  S.  W.  114, 
reversed  on  other  grounds,  133  Fed. 
39,  66  C.  C.  A.  145. 

After  the  time  for  serving  assign- 
ments of  error  has  passed,  appellant 
has  no  right  to  amend  them  except  by 
consent  of  the  respondent  or  by  leave 
of  court.  Carpenter  v.  Eastern  R.  Co., 
67  Minn.  188,  69  N.  W.  720;  Greene 
V.  Dwyer,  33  Minn.  403,  23  N.  W.  546. 
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When  the  transcript  and  the  petition 
in  error  containing  assignments  in  er- 
ror were  filed  within  the  proper  time 
and  after  the  expiration  of  the  period, 
upon  leave  being  granted  the  petition 
in  error  was  amended  by  making  new 
assignments,  on  motion  to  strike  the 
petition  in  error  from  the  files,  the 
court  held  it  had  authority  to  per- 
mit an  amendment  as  to  any  matter 
contained  in  the  transcript,  proper  to 
be  considered  on  error.  Hastings  &  G. 
I.  R.  Co.  V.  Ingalls,  13  Neb.  279,  13 
N.  W.  403. 

In  Texas  it  is  within  the  discretion 
of  the  court  to  permit  an  amended  mo- 
tion for  a  new  trial  containing  addi- 
tional assignments  of  error  to  be  filed 
after  the  expiration  of  two  days  after 
the  judgment.  Texas  &  N.  O.  R.  Co. 
V.  Green,  42  Tex.  Civ.  App.  216,  95 
S.  W.  694. 

In  Iowa,  the  rule  is  similar.  Tath- 
welle  V.  City  of  Cedar  Rapids,  114  Iowa 
ISO,  86  N.  W.  291, 

In  Connecticut  an  amendment  filed 
only  eleven  days  before  the  opening 
of  the  term  is  too  late  to  give  the  ap- 
pellee proper  notice  of  the  claims,  and 
will  not  be  allowed.  Elliott  v.  New 
York,  N.  H.  &  H.  R,  Co.,  83  Conn. 
320,  76  Atl.  298. 

After  Argument. — Additional  assign- 
ments cannot  be  filed  after  oral  argu- 
ment and  the  case  taken  under  ad- 
visement. Keith  V.  State,  157  Ind.  376, 
61  N.  E.  716. 

In  probate  cases,  see  infra,  VI,  B. 

71.  Ogden  Val.  T.  &  R.  Co.  V.  Lewis 
(Utah),   125   Pac.   687. 

72.  Russell  v.  Johnston,  67  Iowa  279, 
25  N.  W.  232;  Betts  v.  City  of  Glen- 
wood,  52  Iowa  124,  2  N.   W.   1012. 

73.  Salvador  v.  Feeley,  105  Iowa 
478,  75  N.  W.  476;  Bunyan  v.  Loftus, 
9a  Iowa  122,  57  N.  W.  685;  Buhlman 
V.  Humphrey,  86  Iowa  597,  53  N.  W. 
318;  Hall  v.  Chicago,  R.  I.  &  P.  R.  Co., 
84  Iowa  311,  51  N.  W.  150. 
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The  appellate  court  has  no  power  to  correct  an  assignment  of  error.^* 

If  the  assignment  of  error  is  a  nullity,  no  amendment  thereof  is  per- 
missible." 

In  jurisdictions  where  it  is  necessary  to  join  issue  on  assignments  of 
error,  amendments  may  be  made  as  of  course  before  joinder,''*^  but 
after  issue  is  joined,  the  right  to  amend  rests  entirely  within  the  dis- 
cretion of  the  court." 

V.  RULES  FOR  FRAMING  ASSIGNMENTS  OF  ERROR.  — A. 
General  Rule.  —  In  order  to  present  to  the  appellate  court  objections 
and  exceptions  to  the  rulings  of  the  inferior  court,  the  errors  must 
be  stated  to  the  appellate  court  in  the  form  of  specific,  definite  and 
certain  assignments  of  error,^«  in  which  the'  errors  intended  to  be 


74.  Driver  i\  King,  145  Ala,  585,  40 
So.  315,  assignment  of  error  incorrect- 
ly referred  to  evidence  having  been 
given  by  a  witness  named  therein. 

Mistake  in  Question  Sought  To  Be 
Assigned. — An  assignment  of  error 
which  mistakes  the  question  sought  to 
be  reviewed  cannot  claim  the  consid- 
eration of  the  court.  Western  Steel 
Car  &  F.  Co.  v.  Cunningham,  158  Ala. 
369,  48  So.  109. 

75.  Nordyke  &  Mannon  Co.  V.  Fitz- 
patrick,  162  Ind.  663,  71  N.  E.  46.  See 
also  Keith  v.  State,  157  Ind.  376,  61 
N.  E.  716. 

76.  Stowe  V.  Sewall,  3  Stew.  &  P. 
(Ala.)    67. 

77.  Ala. — Myrick  V.  Chamblain, 
Minor  357.  111. — Casey  v.  Horton,  40 
111.  54  (leave  by  motion  in  writing  must 
be  obtained) ;  Anonymous,  40  111.  54 
(granted  only  when  good  cause  shown). 
la. — Stanley  v.  Barringer,  74  Iowa  34, 
36  N.  W.  877.  Ky.— Clarke  v.  Bell,  2 
Litt.  164.  Mich. — Parsons  v.  Copland, 
5  Mich.  144. 

After  Demurrer. — Assignments  of  er- 
ror niay  be  amended  after  demurrer. 
Freeborn   v.   Denman,   7   N.   J.   L.   190. 

After  Argument  Begun. — After  ar- 
gument is  commenced,  the  assignment 
of  errors  cannot  be  amended  by  as- 
signing additional  error.  Bristol  V. 
City  of  Chicago,  21  111.  605,  74  Am. 
Dec.  121. 

78.  U.  S.— Camden  v.  Stuart,  144  U. 
S.  104,  12  Sup.  Ct.  585,  36  L.  ed.  363; 
Chandler  v.  Pomeroy,  96  Fed.  156,  37 
C.  C.  A.  430;  City  of  Findlay  V.  Pertz, 
74  Fed.  681,  20  C.  C.  A.  662.  Ala. 
West  V.  Thomas,  97  Ala.  622,  11  So. 
768;  McNeill  v.  Kyle,  86  Ala.  338,  5 
So.  461 ;  Lehman  V.  Meyer,  67  Ala. 
396;  Robertson  v.  Robinson,  65  Ala. 
6.10,  39   Am.  Rep.  17;   Feagan  v.  Ken- 


dall, 43  Ala.  628;  Russell  V.  Desplour, 
25  Ala.  514;  Van  Eppes  v.  Smith,  21 
Ala.  317;  Long  v.  Rodgers,  19  Ala. 
321.  Ariz. — McAllister  v.  Benson  Min. 
&  S.  Co.,  2  Ariz.  350,  16  Pac.  271,  ap- 
peal on  judgment  roll  alone.  Cal. 
Lambert  V.  Marcuse,  137  Cal.  44,  69 
Pac.  620;  Crane  v.  Gladding,  59  Cal. 
303;  Leffingwell  p.  Griffing,  29  Cal. 
192;  Haggin  v.  Clark,  28  Cal.  162; 
Squires  v.  Foorman,  10  Cal.  298;  Nish- 
kian  v.  Chisholn,  2  Cal.  App.  496,  84 
Pac.  312.  Colo. — Barnett  v.  Jaynes,  26 
Colo.  279,  57  Pac.  703;  Rocky  Mt.  Nat. 
Bank  v.  MeCaskill,  16  Colo.  408,  26 
Pac.  821;  Kiskadden  v.  Allen,  7  Colo. 
206,  3  Pac.  221;  Haas  v.  Board  of 
County  Comrs.,  5  Colo.  125;  Godding 
V.  Rossiter,  20  Colo.  App.  245,  77  Pae. 
1094;  Patrick  Red  Sandstone  Co.  v. 
Skoman,  1  Colo.  App.  323,  29  Pac.  21. 
Conn. — Stern  v.  Max  Ripps  Co.,  85  Atl. 
543;  Donovan  v.  Davis,  85  Conn.  394, 
82  Atl.  1025;  Hall  v.  Thoms,  82  Conn. 
647,  74  Atl.  925;  State  v.  Burns,  82 
Conn.  213,  72  Atl.  1083;  Farrell  V. 
Eastern  Mach.  Co.,  77  Conn.  484,  59  Atl. 
611,  107  Am.  St.  Rep.  45,  68  L.  R.  A. 
239;  Griswold  v.  Town  of  Guilford,  75 
Conn.  192,  52  Atl.  742;  New  York,  N. 
T.  &  H.  R.  Co.  V.  Hungerford,  75  Conn. 
76,  52  Atl.  487;  Chichester  V.  New 
Hampshire  Fire  Ins.  Co.,  74  Conn.  510, 
51  Atl.  545;  Town  of  Tolland  v.  Town 
of  Wilmington,  26  Conn.  578.  Fla. 
Williams  v.  State,  58  Fla.  138,  50  So. 
749;  Parker  v.  Dekle,  46  Fla.  452,  35 
So.  4;  Hoodless  v.  Jernigan,  46  Fla. 
213,  35  So.  656;  Dell  f.  Marvin,  41 
Fla.  221,  26  So.  188,  79  Am.  St.  Rep. 
171,  45  L.  R.  A.  201,  Ga.— Collins  V. 
Carr,  111  Ga.  867,  36  S.  E.  959;  Wight 
v.  Schmidt,  in  Ga.  858,  36  S.  E.  937; 
Fidelity  &  Dep.  Co.  r.  Anderson,  102 
Ga.  551,  28  S.  E.  382.     Idaho.— Purdy 
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r.  Steel,  1  Idaho  SIG.  HI.— Prather  v. 
Chicago  Southern  K.  Co.,  221  111.  190, 
77  N.  E.  430;  Leath  r.  Thomas,  218 
111.  246,  75  N.  E.  810,  afrming  100  111. 
App.  43-1;  Anglo-Wyoming  Oil  Fields 
r.  Miller,  216  111.  272,  74  N.  E.  821, 
affirming  117  111.  App,  552;  Watson 
r.  Le  Grand  Eoller  Skating  Rink  Co., 
177  111.  203,  52  N.  E.  317;  Taylor  v. 
Pierce,  174  111.  9,  50  N.  E.  1109;  Davis 
r.  Lang,  153  111.  175,  28  N.  E.  635 
(rulings  of  a  court  to  which  questions 
arc  certified  for  jury  trial);  Meyers 
r.  Andrews,  87  111.  433  (refusal  to 
grant  a  continuance  must  be  specially 
assigned) ;  Koutnik  v.  Cody,  148  111. 
App.  313;  Gilbert  v.  Maggord,  2  111. 
471;  Whitaker  v.  Mastin,  143  111.  App. 
195;  People  v.  Sterne,  119  111.  App. 
466;  Ambrosius  v.  O 'Farrell,  119  111. 
App.  265;  Barker  v.  Smith,  116  111. 
App.  66;  Hansell-Elcock  Fdry.  Co.  v. 
Clark,  115  111.  App.  209,  affirmed,  214 
111.  399,  73  N.  E.  787;  Doyle  v.  Illinois 
Cent.  R.  Co.,  113  111.  App.  532;  Hanon 
V.  Jones,  100  111.  App.  583.  Ind.— Wal- 
ter A.  Wood  R.  &  M.  Co.  V.  Angemeier, 
99  N.  E.  500;  Pritchett  v.  McGaughey, 
151  Ind.  638,  52  N.  E.  397;  Baldwin 
V.  Sutton,  148  Ind.  591,  47  N.  E.  629, 
1067;  Starkev  v.  Starkey,  136  Ind.  349, 
36  N.  E.  287;  Peters,  v.  Banta,  120 
Ind.  416,  22  N.  E.  95;  State  v.  Fau- 
rote,  104  Ind.  287,  4  N.  E.  19;  Indiana, 
B.  &  W.  R.  Co.  V.  Maddy,  103  Ind.  200, 
2  N.  E.  574;  Hartlep  v.  Cole,  94  Ind. 
513;  Warwick  Bldg.  &  L.  Assn.  v. 
Hougland,  90-  Ind.  115  (on  an  agreed 
ease  the  decision  on  the  statement  must 
be  assigned  as  error) ;  Williams  v. 
Riley,  88  Ind.  290;  Deputy  v.  Hill,  85 
Ind.  75;  Pennsylvania  Co.  v.  Gallen- 
tine,  77  Ind.  322  (that  the  verdict  is 
against  the  law  and  the  evidence  is 
insufficient) ;  Davis  V.  Binf  ord,  58 
Ind.  457  (remanding  of  a  cause  in 
which  a  change  of  venue  had  been 
granted) ;  Cobble  v.  Tomlinson,  50  Ind. 
550;  Bryant  V.  Wad'sworth,  1&  Ind. 
412;  Henderson  v.  Halliday,  10  Ind. 
24;  Spitzer  v.  Miller,  35  Ind.  App.  116, 
73  N.  E.  833.  Ind.  Ter. — Doherty  v. 
Arkansas  &  O.  R.  R.  Co.,  5  Ind.  Ter. 
537,  82  S.  W.  899,  reversed  on  other 
grounds  in  142  Fed.  104,  73  C.  C.  A. 
328.  la. — Sunley  v.  Metropolitan  Life 
Ins.  Co.,  105  N.  W.  408;  McMillan  v. 
American  Express  Co.,  123  Iowa  236, 
98  N.  W.  629;  Copeland  v.  Ferris,  118 
Iowa  554,  92  N.  W.  699;  Hoyt  v.  Chi- 
cago,   M.    &    St.    P.    R.    Co.,    117    Iowa 
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296,  90  N".  W.  724;  Field  v.  Eastern 
Bldg.  &  Loan  Assn.,  117  Iowa  185,  90 
N.  W.  717;  Bartlett  v.  Bogg,  89  N.  W. 
100;  Percival  i'.  Strathman,  112  Iowa 
747,  84  N.  W.  929;  First  Nat.  Bank  v. 
Wright,  84  Iowa  728,  48  N.  W.  91,  50 
N.  W.  23;  Winebrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  Iowa  741,  47 
N.  W.  1089;  Arnold  v.  Barkalow,  73 
Iowa  183,  34  N.  W.  807;  Button  v. 
Gallixson,  56  Iowa  771,  10  N.  W.  261; 
Rankin  V.  Miller,  43  Iowa  11.  Kan. 
Missouri,  K.  &  N.  W.  R.  Co.  v.  Mur- 
phy, 71  Kan.  674,  81  Pac.  478;  Baden 
V.  Bertenshaw,  68  Kan.  32,  74  Pac.  639; 
Barry  v.  Barry,  9  Kan.  App.  884,  59 
Pac.  685.  Ky.— Lillard 's  Exr.  v.  Lil- 
la?d's  Exr.,  5  B.  Mon.  340;  Harvie  v. 
Cammack,  6  Dana  242;  Thomas  v.  Kel- 
soe,  7  T.  B.  Mon.  521.  La.— Patter- 
son V.  Owen,  20  La.  Ann.  141,  96  Am. 
Dec.  385;  Roumage  v.  Durrive,  20  La. 
Ann.  21;  Blanchard  v.  Luce,  19  La. 
Ann.  46;  Doll  v.  Weber,  2  McGloin  108. 
Mich.— Plumb  v.  Hecla  Co.,  157  Mich. 
562,  122  N.  W.  208,  16  Det.  Leg.  N.  475; 
Morgan  v.  Lake  Shore  &  M.  S.  R.  Co., 
138  Mich.  626,  101  N.  W.  836,  70  L. 
R.  A.  609;  Stevenson  v.  Woltman,  81 
Mich.  200,  45  N.  W.  825;  Slater  v. 
Chapman,  67  Mich.  523,  35  K  W.  106, 
11  Am.  St.  Rep.  593;  Lymburner  v.  Jen- 
kinson,  50  Mich.  488,  15  N.  W.  562; 
Supe  V.  Francis,  49  Mich.  266,  13  N, 
W.  584;  Detroit,  H.  &  I.  R.  Co.  v. 
Forbes,  30  Mich.  165;  Jennison  V. 
Haire,  29  Mich.  207;  Monroe  v.  Ft. 
Wayne,  J.  &  S.  R.  Co.,  28  Mich.  272. 
Minn.— Rushfeldt  v.  Shave,  37  Minn. 
282,  33  N.  W.  791;  Freeman  v.  Rhodes, 
36  Minn.  297,  30  N.  W.  891.  Miss. 
Smith  V.  Williams,  36  Miss.  545.  Mo. 
Zahn  V.  Royal  Fraternal  Union,  133 
S.  W.  374;  Atkinson  v.  Dixon,  96  Mo. 
582,  10  S.  W.  163;  Snyder  v.  Hopkins, 
39  Mo.  418;  Roberts  v.  City  of  Pied- 
mont, 166  Mo.  App.  1,  148  S.  W.  119. 
See  also  City  of  Parkville  v.  Clough, 
39  Mo.  520;  St.  Louis  Bldg.  &  Sav. 
Assn.  V.  LaBarge,  31  Mo.  561;  Gifford 
V.  Weber,  38  Mo.  App.  595;  Gale  v. 
State  Ins.  Co.,  33  Mo.  App.  664.  Neb. 
Lincoln  Tract.  Co.  v.  Moore,  70  Neb. 
422,  97  N.  W.  605;  Bennett  v.  Mc- 
Donald, 59  Neb.  234,  80  N.  W.  826,  re- 
versed on  rehearing  on  other  grounds, 
60  Neb.  47,  82  N.  W.  110;  Stuart  v. 
Bank  of  Staplehurst,  57  Neb.  569,  78 
N.  W.  298;  Erck  v.  Omaha  Nat.  Bank, 
43  Neb.  613,  62  N.  W.  67;  Haverly 
V.  Elliott,  39  Neb.  201,  57  N    W.  1010; 
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Richardson  &  Boynton  Co.  v.  Winter, 
38  Neb.  288,  56  N.  W.  886;  Cox  Bros. 
&  Co.  V.  Omaha  Coal  Co.,  4  Neb. 
(Unof.)  412,  94  N.  W.  519,  citing 
James  v.  Higginbotham,  60  Neb.  203, 
82  N.  W.  625.  Nev. — Devencenzi  v. 
Cassinelli,  28  Nev.  273,  81  Pac.  449, 
rehearing  denied,  28  Nev.  222,  81  Pac. 
41;  Boynton  V.  Longley,  19  Nev.  69, 
6  Pac.  437,  3  Am.  St.  Eep.  781;  Clarke 
V.  Lyon  County,  8  Nev.  181;  Corbett  v. 
Job,  5  Nev.  201.  N.  H.— Bean  v.  Bur- 
leigh, 4  N.  H.  550.  N.  J.— State  v. 
Lewis,  39  N.  J.  L.  501.  N.  M.— Fri- 
day V.  Santa  Fe  Cent.  R.  Co.,  120  Pac. 
316;  Neher  r.  Viviani,  110  Pac.  695; 
McRae  v.  Oasson,  110  Pac.  574;  Melini 
V.  Freige,  110  Pac.  563;  Chaves  v. 
Myer,  13  N.  M.  368,  85  Pac.  233,  6 
L.  R.  A.  (N.  S.)   793;  Cevada  v.  Miera, 

10  N.  M.  62,  61  Pac.  125.  N.  C— Wal- 
lace V.  Robeson,  100  N.  C.  206, 
6  S.  E.  650;  Thornton  V.  Brady, 
100  N.  C.  38,  5  S.  E.  910; 
Parks  V.  Davis,  98  N.  C.  481,  4 
S.  E.  202;  Sellers  v.  Sellers,  98  N.  C. 
13,  3  S.  E.  917;  Davis  v.  Council,  92 
N.  C.  725.  N.  D.— Schmitz  v.  Heger, 
5  N.  D.  165,  64  N.  W.  943;  First  Nat. 
Bank  v.  Merchants  Nat.  Bank,  5  N.  D. 
161,  64  N.  W.  941;  Globe  Invest.  Co. 
V.  Boyum,  3  N.  D.  538,  58  N.  W.  339. 
Ohio.— Pollock  V.  Cohen,  32  Ohio  St. 
514;  Booth  v.  Shepherd,  8  Ohio  St.  243; 
Schoenfeld  v.  Heman  &  Co.,  1  Cin.  Rep. 
401.  Okla. — Southwestern  Cotton  Seed 
Oil  Co.  V.  Bank  of  Stroud,  12  Okla. 
168,    70   Pac.    205;    Menten   f.    Shuttee, 

11  Okla.  381,  67  Pac.  478;  Bradford 
V.  Territory,  1  Okla.  366,  34  Pac.  66 
(sufficiency  of  the  information  in  quo 
warranto  proceedings).  Pa. — Pursell  v. 
Stover,  110  Pa.  43,  20  Atl.  403;  Fox 
17.  Fox,  98  Pa.  60.  R.  I.— Vaill  v.  Mc- 
Phail,  83  Atl.  1075.  S,  C— London  v. 
Youmans,  31  S.  C.  147,  9  S.  E.  775, 
17  Am.  St.  Rep.  17;  Pudigon  v.  Gob- 
let, 24  S.  C.  476;  Fields  v.  Hurst,  20 
S.  C.  282.  S.  D.— Hogan  v.  Bechtel, 
129  N.  W.  914;  Westphal  v.  Nelson, 
125  N.  W.  640;  Weitzel  v.  Leyson,  23 
S.  D.  367,  121  N.  W.  868.  Term.— Wood 
V.  Frazier,  86  Tenn.  500,  8  S.  W.  148. 
Tex,— Oar  v.  Davis,  151  S.  W.  794; 
Sabine  &  E.  T.  R.  Co.  v.  Hadnot,  67 
Tex.  50'3,  4  S.  W.  138;  Smith  v.  Whit- 
field, 67  Tex.  124,  2  S.  W.  822;  Wal- 
lace V.  Bogel,  66  Tex.  572,  2  S.  W.  96; 
Fretelliere  v.  Hindes,  57  Tex.  392; 
Blue  V.  Chandler,  17  Tex.  126;  Ben- 
nett V.  Louisiana  &  T.  Lumb.  Co.  (Tex. 


Civ.  App.),  148  S.  W.  1189;  Settle  v. 
San  Antonio  Tract.  Co.  (Tex.  Civ. 
App.),  126  S.  W.  15;  Long  v.  Patton, 
43  Tex.  Civ.  App.  11,  93  S.  W.  519; 
Ostrom  V.  Arnold,  24  Tex.  Civ.  App. 
192,  58  S.  W.  630;  Turner  v.  City  of 
Houston,  21  Tex.  Civ.  App.  214,  51 
S.  W.  642;  Kahler  v.  Caruthers,  18  Tex. 
Civ.  App.  216,  45  S.  W.  160;  Sloan  v. 
Thompson,  4  Tex.  Civ.  App.  419,  23 
S.  W.  613.  But  see  Berry  v.  Childress, 
32  Tex.  370.  Utah. — Herriman  Irr.'  Co. 
V.  Keel,  25  Utah  96,  69  Pac.  719.  Va. 
Washington  So.  R.  Co.  V.  Cheshire,  109 
Va.  741,  65  S.  E.  27.  Wash.— Seng- 
felder  v.  Hill,  21  Wash.  371,  58  Pac. 
250;  Blumenthal  v.  Pacific  Meat  Co., 
12  Wash.  331,  41  Pac.  47.  See,  how- 
ever, Breemer  v.  Burgess,  2  Wash.  Ter. 
290,  5  Pac.  733,  840.  Wyo.— Hogan  v. 
Peterson,   8  Wyo.   549,  59   Pac.   162. 

See  also  Polish  F.  G.  &  L.  Assn.  v. 
Kubiak   (Pa.),  86  Atl.  296. 

See,  however,  Davis  v.  Davis,  6  Ky. 
L.  Rep.  585  (as  to  requiring  errors  to 
be  assigned  on  appeals  prior  and  sub- 
sequent to  1884,  and  as  to  act  not  be- 
ing retrospective),  and  Allen  v.  Grif- 
fin, 98  N.  C.  120,  3  S.  E.  837  (that 
where  the  ground  of  appeal  appears  on 
the  record  or  ''the  case"  it  will  be  con- 
sidered though  not  assigned  as  error). 
Wlien  errors  are  assigned  on  excep- 
tions taken  pendente  lite  they  must 
be  specific  (Atlantic  &  B.  R.  Co.  v. 
Fenny,  119  Ga.  479,  46  S.  E.  665; 
Stover  V.  Adams,  114  Ga.  171,  39  S.  E. 
864;  Runnals  v.  Aycock,  78  Ga.  553,  3 
S.  E.  657;  Cole  v.  Illinois  Sewing  Mach. 
Co.,  7  Ga.  App.  338,  66  S.  E.  979),  and 
may  be  contained  in  the  bill  of  ex- 
ceptions or  filed  in  the  supreme  court 
before  the  beginning  of  the  argument 
(Shaw  V.  Jones,  Newton  &  Co.,  133 
Ga.   446,   66   S.   E.   240). 

An  assignment  of  error  on  an  excep- 
tion pendente  lite  which  fails  specific- 
ally to  point  out  the  error  complained 
where  it  might  refer  to  one  of  two  rul- 
ings, is  insufficient.  Thornton  v.  Fer- 
guson, 133  Ga.  825,  67  S.  E.  97,  134 
Am.   St.   Rep.   226. 

' '  The  office  of  an  assignment  of  er- 
ror is  to  point  out  some  specific  error 
in  law."  State  v.  Chapman,  1  S.  D. 
414,  47  N.  W.  411,  10  L.  R.  A.  432, 
followed  in  State  v.  Cleveland,  23  S.  D. 
335,   121    N.   W.   841. 

"Assignment"  and  "Specification." 
"Wo  might  suggest  that  a  much  more 
liberal    rule    should    obtain    relating    to 
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the  sufliciency  of  an  assifrnnicnt  of  er- 
ror than  to  the  suOicioncy  of  a  speci- 
fication of  error.  While  the  latter 
should  be  so  explicit  as  to  reveal  the 
precise  question  presented  to  the  trial 
court,  for  its  determination,  all  that 
should  be  required  in  an  assignment  of 
error  is  that  such  assignment,  taken 
in  connection  with  the  brief  and  argu- 
ment accompanying  same,  present  clear- 
ly the  question  urged  upon  appeal." 
Tuntland  v.  Noble  (S.  D.),  138  N.  W. 
291. 

Statement  in  Bill  of  Exceptions  as 
Assignment  of  Error. — Where  a  bill  of 
exceptions  recited  the  filing  of  a  pe- 
tition, the  making  of  an  amendment 
thereto,  the  sustaining  of  it  and  the 
dismissal  of  the  case,  which  was  error, 
this  was  sufficient  assignment  of  error 
to  withstand  a  motion  to  dismiss  the 
writ  of  error.  Du  Bose  v.  Bank  of 
Sparta  (Ga.),  76  S.  E.  864. 

Where  the  decree  appealed  from 
enumerated  the  questions  that  were  de- 
cided in  the  court  below,  and  the  rec- 
ord clearly  shows  what  questions  were 
actually  involved  and  the  appellant 's 
brief  specifically  stated  what  the  ques- 
tions to  be  determined  were,  the  ques- 
tions so  formulated  may  be  taken  as 
the  equivalent  of  formal  assignments 
of  error.  Marfield  V.  McMurdy,  25  App. 
Cas.   (D.  C.)  342. 

Reasons  filed  in  the  trial  court  for  a 
new  trial  do  not  obviate  the  necessity 
of  an  assignment  of  errors.  Brown  V. 
Boies  Co.,  58  111.  App.  274. 

Length  of  Judicial  Day. — In  the  ab- 
sence of  an  assignment  of  error  pre- 
senting to  the  court  the  question  of 
the  proper  length  of  a  judicial  day,  the 
court  will  not  commit  itself  in  any 
way  upon  the  question.  Hoffman  v. 
Lincoln  County,  137  Wis.  353,  118  N. 
W.    850. 

Change  of  Venue. — To  present  error 
complaining  of  the  ruling  of  the  court 
on  a  motion  to  change  venue,  when 
judgment  is  rendered  upon  a  default, 
and  there  being  no  evidence  in  the 
record  and  no  finding  of  facts  by  the 
court,  an  independent  assignment  of 
error  must  be  presented.  The  question 
cannot  be  presented  by  the  ordinary 
motion  for  a  new  trial.  Brenner  v. 
Heiler   (Ind.   App.),  91   N.   E.   744. 

Raising  Question  on  Non-Suit. — To 
raise  the  question  of  error  in  grant- 
ing non-suit,  a  specific  assignment  on 
that    ground    must    be    presented.    Ton- 
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lose  V.  Pare,  103  Cal.  251,  37  Pac.  14G; 
Miller  v.  Wade,  87  Cal.  410,  25  Pac. 
487. 

Argument  of  counsel  will  not  be  re- 
sorted to  to  learn  the  specific  error  as- 
signed. Tathwell  v.  City  of  Cedar 
Rapids,  114  Iowa  ISO,  86  N.  W.  291. 

Trial  Before  Referee. — Under  the 
Michigan  practice  special  assignments 
of  error  are  required  regarding  excep- 
tion taken  on  a  trial  before  a  referee. 
Assignments  that  are  too  general  will 
not  be  sufficient.  All  the  reasons  re- 
quiring special  assignments  of  error  to 
a  writ  of  error  apply  with  equal  force 
to  bills  of  exceptions.  Altman  v. 
Wheeler,  18  Mich.  240.  See  also  the 
title  "Writ  of  Error," 

The  Oklahoma  Code  Civ.  Proc,  §561, 
provides  that  a  petition  in  error  shall 
specifically  and  clearly  set  forth  the 
errors  complained  of.  An  assignment 
of  error  stating  that  the  judgment  was 
for  defendant  in  error  when  it  should 
have  been  for  plaintiff  in  error,  with- 
out stating  what  errors  were  committed 
is  too  indefinite.  Board  of  Comrs.  of 
Woods  County  v.  Oxley,  8  Okla.  502, 
58  Pac.  651.  See  to  same  effect,  Kim- 
ball  V.   Sloss,   7   Ind.   589. 

In  Texas  each  assignment  of  error  in 
order  to  be  considered  must  under 
Rules  29  and  30  (47  S.  W.  v)  either  be 
in  itself  a  proposition,  or  be  followed 
by  a  proposition  [Sullivan  v.  Houston 
&  T.  C.  R.  Co.  (Tex.  Civ.  App.),  151 
S.  W.  838;  Green  v.  Wilson  (Tex.  Civ. 
App.),  150  S.  W.  255;  Freeman  v.  Mc- 
Elroy  (Tex.  Civ.  App.),  149  S.  W.  428; 
Willis  V.  Hatfield  (Tex.  Civ.  App.),  133 
S.  W.  929;  McShan  t\  Watlington  (Tex. 
Civ.  App.),  133  S.  W.  722;  Austin  Elee. 
R.  Co.  V.  Faust  (Tex.  Civ.  App.),  133 
S.  W.  449;  Southern  Nat,  Ins.  Co.  v. 
Wood  (Tex.  Civ.  App.),  133  S.  W.  268; 
Western  Union  Tel.  Co.  V.  Henderson 
(Tex.  Civ.  App.),  131  S.  W.  1153  (re- 
ferring to  the  bill  of  exceptions  is  not 
sufficient);  Barnett  &  Record  Co.  v. 
Fall  (Tex.  Civ.  App.),  131  S.  W.  644; 
Await  V.  Schooler  (Tex.  Civ.  App.), 
131  S.  W,  302;  Kemendo  v.  Fruit  Dis- 
patch Co.  (Tex.  Civ.  App.),  131  S.  W. 
73;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wafer 
(Tex.  Civ.  App.),  130  S.  W.  712; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Smythe 
(Tex.  Civ.  App.),  119  S.  W.  892; 
Louisiana  &  T.  Lumb.  Co.  v.  Kennedy 
(Tex.  Civ.  App.),  119  S.  W.  884;  City 
of  Ft.  Worth  V.  Williams  (Tex.  Civ. 
App.),  119  S.  W.   137;   Herman  v.  Al- 
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relied  on  by  appellant  are  definitely  and  specifically  pointed  out.'^" 
Error  in  Court's  Opinion.  — Error  cannot  be  assigned  in  the  "opin- 


len  (Tex.  Civ.  App.),  118  S.  W.  794], 
and  a  proper  supporting  statement 
[Huggins  V.  Carey  (Tex.  Civ.  App.), 
149  S.  W.  390;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Keeran  (Tex.  Civ.  App.),  149 
S.  W.  355;  Eule  31,  Ct.  of  Civ.  App., 
31  S.  W.  vii].  Furthermore,  assign- 
ments of  error  failing  to  point  out 
where  the  error  complained  of  lies  and 
not  complying  with  rules  24-27  will  be 
disregarded.  Elmo  Eock  Co.  v.  SoAvders 
(Tex.  Civ.  App.),  155  S.  W.  270;  Bynum 
V.  Hobbs  (Tex.  Civ.  App.),  121  S.  W.  900. 
But  when  an  assignment  of  error  is  suf- 
ficiently specific  to  enable  the  court  to 
see  that  a  particular  ruling  is  complained 
of,  it  should  be  held  good,  although  it  fail 
to  state  the  reason  why  such  ruling  is 
claimed  to  be  erroneous.  Wigglesworth 
V.  Uvalde  Live  Stock  Co.  (Tex.  Civ. 
App.),  126  S.  W.  IISO. 

Confusing  References. — Assignments 
of  error  submitted  as  propositions  fol- 
lowed by  statements  consisting  merely 
of  general  references  or  statements  un- 
der other  assignments,  which  them- 
selves refer  to  still  different  assign- 
ments, tend  to  confusion  and  uncertain- 
ty and  will  not  be  considered.  Caples 
V.  Port  Huron  Engine  &  Thresher  Co. 
(Tex.  Civ.  App.),  131  S.  W.  303. 

Scope  Limited  liy  Proposition. — The 
scope  of  an  assignment  of  error  is  lim- 
ited by  the  proposition  relating  there- 
to. Beaty  v.  Yell  (Tex.  Civ,  App.), 
133   S.   W.   911. 

Stating  Ground  Specifically. — ^When 
assigning  as  error  the  admission  of  evi- 
dence, one  cannot  urge  as  ground  there- 
of a  fault  in  pleading,  by  reason  of 
which  evidence  should  have  been  ex- 
cluded, this  being  too  indefinite.  Jen- 
nison  V.  Haire,  29  Mich.  207. 

Defect  May  Be  Waived. — The  failure 
to  specifically  assign  errors  complained 
of  is  a  defect  which  the  court  has  the 
power  to  waive.  Monroe  Nat.  Bank 
V.   Catlin,   82   Conn.   227,   73   Atl.   3. 

Criminal  Causes. — This  rule  stated  in 
the  text  also  applies  generally  to  crim- 
inal causes.  State  v.  Martin,  54  Ore. 
403,  100  Pac.  1106,  103  Pac.  512.  See 
also  supra,  III,  B. 

79.  U.  S. — Matheson  r.  United  States, 
33  Sup.  Ct  355;  Burchett  V.  United 
States,  194  Fed.  821,  114  C.  C.  A.  525; 
United  States  v.  Stone  &  Downer,  175 


Fed.  33,  99  C.  C.  A.  49,  reversing  171 
Fed.  293;   City  of  Findlay  V.  Pertz,  74 
Fed.  081,  20   C.  C.  A.   662.     Ala.— Fea- 
gan   V.   Kendall,   43   Ala.   628;    Long   v. 
Rodgers,    19    Ala.    321;    Evans    v.    St. 
John,    9    Port.    186.       Cal.— People     v. 
Breen,  130  Cal.  72,  62  Pac.  408.     Conn. 
State   V.   Kritchman,   84   Conn.   152,    79 
Atl.   75;   Farrcll   v.   Eastern  Mach.   Co., 
77    Conn.    484,    59    Atl.    611,    107    Am. 
St.    Eep.    45,    68    L.    E.    A.    239.      Fla. 
Williams  v.  State,   58   Fla.   138,   50   So. 
749.     Ga. — Hudson  V.  Hudson,  119   Ga. 
637,  46  S.  E.  874;  Hart  v.  Phenix  Ins. 
Co.,   113   Ga.  859,  39  S.   E.  304;   Wight 
f.  Schmidt,  111   Ga.  858,  36  S.  E.  937; 
Henslee  P.  Henslee,  102  Ga.  554,  27  S. 
E.  676;  Mitchell  i>.  State,  101  Ga.  578, 
28   S.   E.   916;   Eobihson   &   Johnson   v. 
Eothschilds    &    Co.,    10    Ga.    App.    237, 
73  S.  E.  554;  Crawford  v.  State,  4  Ga. 
App.  789,  62  S.  E.  501.     Idaho.— State 
V.    McGann,    8   Idaho   40,    66   Pac.    823. 
m. — Congregation    B'Nai    Abraham   V. 
Voight,  67  111.  App.  227;  Eailway  Pas- 
senger &  F.  Conductors  Assn.  v.  Leon- 
ard, 62  111.  App.  477   ("other  manifold 
errors"  means  nothing);  Lang  v.  Max, 
50  111.   App.   465    (not   sufficient   to   set 
errors    forth    in    the     abstract).       Ind. 
Peters  v.  Banta,  120  Ind.  416,  22  N.  E. 
95;    Bowman   V.   Cook    (Ind.   App.),   97 
N.  E.  553;  Debs  v.  Dalton,  7  Ind.  App. 
84,    34    N.    E.    236.      la. — McMillan   v. 
American   Exp.   Co.,   123   Iowa   236,   98 
N.  W.  629;  Copeland  v.  Ferris,  118  Iowa 
554,  92  N.  W.  699;  Salvador  v.  Feeley, 
105  Iowa  478,  75   N.  W.  476;   Wood  v. 
Whitton,   66  Iowa  295,  23   N.   W.   675, 
19   N.   W.   907;   Farrar  v.   Peterson,   52 
Iowa  420,  3  N.  W.  457;  Sands  v.  Wood, 
1  Iowa  263.     Ky. — Harvie  v.  Cammack, 
6  Dana  242.     La. — Powell  v.  Williams, 
5  Eob.  169;  Doll  t\  Weber,  2  McGloin 
168.      Mich. — Pichler   V.     DeHate,     125 
Mich.    247,    84   N.    W.    138;    Fowler   V. 
Gilbert,   38  Mich.   292;   Burt  v.   Olcott, 
33    Mich.    178;    Jennison    v.    Haire,    29 
Mich.    207;    Polhemus    v.     Ann     Arbor 
Sav.  Bank,  27  Mich.  44.     Miss. — Smith 
r.    Williams,    36   Mich.   545,    simply   re- 
ferring   to   the   bill    of    exceptions    not 
sufficient.     Neb. — Ketelman   v.   Chicago 
Brush  Co.,  65  Neb.  429,  91  N.  W.  282; 
Hawkins  v.  State,  60  Neb.  380,  83  N. 
W.  198;  Baer  v.  State,  59  Neb.  655,  81 
N.   W.    856.     N.   J.— Lutlopp   v.   Heck- 
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ion"  of  the  court,  that  being  only  the  expression  of  the  reason  for 
a  ruling/^" 

Omnibus  Assignment.  —  Assignments  of  error  that  are  multifarious,  ar- 
gumentative and  confusing  will  not  be  considered,'*^  nor  is  an  omnibus 


man,  70  N.  J.  L.  272,  57  Atl.  1046. 
N.  M.— Friday  v.  Santa  Fe  Cent.  R.  Co., 
16  N.  M.  434,  120  Pac.  316;  Territory 
r.  Cordova,  11  N.  M.  367,  68  Pac.  919. 
N.  C— Lockbart  v.  Bell,  90  N.  C.  499. 
R.  I.— Vaill  V.  McPhaill,  83  Atl.  1075. 
Tex. — Adams  v.  Hill  (Tex.  Civ.  App.), 
149  S.  W.  349;  Riley  v.  Fisher  (Tex. 
Civ.  App.),  146  S.  W.  581;  Chimene 
V.  Baker,  32  Tex.  Civ.  App.  520,  75 
S.  W.  330;  Henrv  v.  McNew,  29  Tex. 
Civ.  App.  288,  69' S.  W.  213;  Castlin  V. 
State  (Tex.  Crim.),  57  S.  W.  827;  King 
i\  Texas  State  Fair  Assn.  (Tex.  Civ. 
App.),  34  S.  W.  305. 

Certiorari. — For  assignments  of  er- 
ror, see  that  title.  Vol.  4,  Standard 
Proc.  953. 

Presumption  That  Rulings  Are  Cor- 
rect.— In  equity  as  well  as  at  law, 
every  presumption  is  in  favor  of  the 
correctness  of  the  rulings  of  the  trial 
judge.  It  is  the  duty  of  a  party  re- 
sorting to  an  appellate  court,  in  both 
civil  and  criminal  cases,  to  make  the 
errors  complained  of  clearly  to  appear. 
McMillan  v.  Warren,  59  Fla.  578,  52 
So.  825. 

Reference  to  Ruling. — An  assignment 
of  error  that  does  not  complain  of 
any  ruling  or  action  whatever  of  the 
court  is  insufficient.  In  this  case  the 
purported  assignment  was  as  follows: 
"The  $1600  note  is  usurious  because 
it  was  given  for  a  debt  of  only  $1500, 
.  the  extra  $100  in  the  note  being  given 
for  the  extension  of  said  debt."  Moore 
V.  Chamberlain  (Tex.  Civ.  App.),  152 
S.   W.    195. 

An  assignment  of  "errors  apparent 
on  the  record"  fails  to  point  out  any 
particular  illegality  or  irregularity  and 
is  insufficient.  Booker  v.  State,  3  Tex. 
App.  227. 

80.  Oondron  V.  Pennsylvania  R.  Co., 
233  Pa.  197,  82  Atl.  64;  Yerger  v. 
Hunn,   231   Pa.   245,   80  Atl.  527. 

Assigning  Error  in  Opinion. — "Er- 
rors arc  assignable  in  actions  at  law 
on  rulings  made  or  points  of  law  de- 
cided and  not  on  reasons  given  there- 
for." And  an  opinion  though  it  finds 
and  comments  on  some  of  tlie  eviden- 
tial   facts    of    the    case    in    support    of 
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the  conclusion  reached  is  not  a  spe- 
cial finding  of  fact  within  the  mean- 
ing of  the  statute.  Rev.  St.,  1878, 
§700;  U.  S.  Comp.  St.,  1901,  p.  570; 
Gibson  v.  Luther,  196  Fed.  203,  116 
C.  C.  A.  35.  See  also  Ogden  City  v. 
Weaver,  108  Fed.  564,  47  C.  C.  A.  485; 
Columbus  Safe  Dep.  Co.  v.  Burke,  88 
Fed.  630,  32  C.  C.  A.  67. 

Error  cannot  be  assigned  in  the  opin- 
ion of  the  court,  it  being  the  decree 
which  is  assignable  as  error.  Seltzer 
t\  Boyer,  224  Pa.  369,  73  Atl.  438; 
In  re  Johnston's  Estate,  222  Pa.  514, 
71  Atl.  1053;  hi  re  Fullerton^s  Estate, 
146  Pa.  61,  23  Atl.  321. 

While  it  is  insufficient  to  assign  as 
error  extracts  from  the  opinion  of  the 
court  without  indicating  that  they  are 
extracts  or  quotations  from  the  opinion 
of  the  court,  the  court  will  consider  the 
case  in  the  absence  of  objection  by  the 
appellee.  City  of  Altoona  V.  Morrison, 
24  Pa.  Super.  417. 

81.  Com.  V.  Brent,  233  Pa.  381,  82 
Atl.  469;  Com.  v.  Light,  10  Pa.  Super. 
66;  Parks  V.  Sullivan  (Tex.  Civ.  App.), 
152  S.  W.  704;  Hardy  v.  Lamb  (Tex. 
Civ.  App.),  152  S.  W.  650;  Thos.  Gog- 
gan  &  Bro.  v.  Goggan  (Tex.  Civ.  App.), 
146  S.  W.  968;  Williamson  v.  Powell 
(Tex.  Civ.  App.),  140  S.  W.  359;  Spen- 
cer V.  Jones  (Tex.  Civ.  App.),  47  S.  W. 
29,  reversed  on  other  grounds,  92  Tex. 
516,  50  S.  W.  118,  75  Am.  St.  Rep. 
870.  See  also  El  Paso  &  S.  W.  Co.  v. 
Hall  (Tex.  Civ.  App.),  156^.  W.  356. 

Multifarious  Assignment. — An  assign- 
ment of  error  that  "the  court  erred 
in  sustaining  appellee's  special  excep- 
tion, subdivided  into  (a),  (b),  (c)  and 
(d),  to  appellant's  amended  answer," 
is  multifarious  and  will  not  be  con- 
sidered. Hulme  V.  Levis-Zuloski  Merc. 
Co.  (Tex.  Civ.  App.),  149  S.  W.  781. 
A  single  assignment  of  error  for  fail- 
ing to  submit  all  the  issues,  in  the 
refusal  to  sustain  exceptions  to  the 
petition  and  in  the  refusal  to  grant 
a  new  trial,  is  multifarious  and  will 
not  be  considered.  Mitchell  v.  Boyce 
(Tex.  Civ.  App.),  120  S.  W.  1016.  See 
also,  regarding  multifariousness,  Rig- 
gins  V.   Sass    (Tex.   Civ.  App.),   127   S. 
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assignment  enumerating  a  category  of  error  sufficient ;  errors  must 
be  assigned  individually  and  not  in  gross.--  But  there  is  authority 
that  an  assignment  of  error  may  embrace  more  than  one  ruling,  and 


W.  1064;  Broussard  v.  South  Texas 
Eice  Co.  (Tex.  Civ.  App.),  120  S.  W. 
587;  DeHoyos  v.  Galveston,  H.  &  S. 
A.  E.  Co.  (Tex.  Civ.  App.),  115  S.  W. 
75. 

Subdividing  Assignment. — An  assign- 
ment of  error  containing  eight  sub- 
divisions alleging  numerous  erroneous 
rulings  and  which  are  discussed  in  the 
brief  as  the  final  assignment  of  error, 
subdivisions,  one,  two,  three,  etc.,  and 
each  being  followed  by  propositions, 
statements,  etc.,  in  effect  making  eight 
assignments  in  one,  cannot  be  treated 
as  eight  separate  assignments,  they  not 
being  copies  of  the  assignment  in  the 
court  below  as  required  by  the  rules. 
Stephenville  Oil  Mill  v.  McNeill  (Tex. 
Civ.  App.),  122  S.  W.  911. 

Stating  Plural  and  Inconsistent  Prop- 
ositions.— An  assignment  of  error  em- 
bracing two  or  more  distinct  and  incon- 
sistent propositions  of  law  will  not  be 
considered.  J.  F.  Stark  Grain  Co.  v. 
Harry  Bros.  Co.  (Tex.  Civ.  App.),  122 
S.  W.  947.  See  also.  Yarn  v.  Yarn 
(Tex.  Civ.  App.),  125  S.  W.  639;  O'Par- 
rell  V.  O'Farrell  (Tex.  Civ.  App.),  119 
S.  W.  899;  Combest  v.  Wall  (Tex.  Civ. 
App.),  115  S.  W.  354. 

Objection  to  Consideration. — An  as- 
signment of  error  embracing  two  or 
more  questions  not  related  will  not  be 
considered  where  appellee  objects  there- 
to. Land  v.  Eoby  (Tex.  Civ.  App.),  120 
S.  W.  1057. 

Assignments  of  error  complaining 
that  "the  court  erred  because  G.  T. 
M.  and  M.  C.  M.,  or  neither  of  them 
are  parties  to  his  suit,  and  the  evi- 
dence shows  that  the  policy  sued  on  is 
the  community  property  of  the  said  G. 
T.  and  M.  C.  M.,  husband  and  wife," 
and  that  "the  court  erred  because  by 
the  terms  and  conditions  of  the  pol- 
icy," etc.,  are  insufficient.  It  failing 
to  appear  in  either  in  what  the  court 
erred,  whether  in  its  rulings  to  the 
admission  of  evidence,  in  charges  giv- 
en or  refused,  in  refusing  a  new  trial, 
or  in  some  other  particular.  Southern 
Nat.  Ins.  Co.  v.  Wood  (Tex.  Civ.  App.), 
133  S.  W.  286. 

82.  Conn. — Farrell  v.  Eastern  Mach. 
Co.,  77  Conn.  484,  59  Atl.  611,  107  Am. 
St.   Eep.   45,   68    L.    R.   A.     239.      Fla. 


McKinnon  v.  Lewis,  60  Fla.  125,  53  So. 
940.  la. — Osborne  &  Co.  v.  Eingland 
&  Co.,  122  Iowa  329,  98  N.  W.  116; 
Copeland  v.  Ferris,  118  Iowa  554,  92 
N.  W.  699.  Tex. — Home  Inv.  Co.  v. 
Strange  (Tex.  Civ.  App.),  152  S.  W. 
510;  Sullivan  v.  Houston  &  T.  C.  E. 
Co.  (Tex.  Civ.  App.),  151  S.  W.  838; 
Mt.  Franklin  L.  &  S.  Co.  v.  May  (Tex. 
Civ.  App.),  150  S.  W.  756;  Freeman 
V.  McElroy  (Tex.  Civ.  App.),  149  S. 
W.  428;  Bowers  v.  Goats  (Tex.  Civ. 
App.),  146  S.  W.  1013;  Hayes  v.  Gross- 
beck  (Tex.  Civ.  App.),  146  S.  W.  327; 
Williamson  v.  Powell  (Tex.  Civ.  App.), 
140  S.  W.  359. 

An  assignment  of  error  must  clearly 
and  specifically  point  out  the  very  er- 
ror complained  of  and  among  several 
points  made  in  demurrer,  motion  in- 
structions or  rulings,  the  one  or  those 
relied  on  must  be  separately  stated. 
Copeland  v.  Ferris,  118  Iowa  554,  92 
N.  W.  699. 

New  Mexico. — Supreme  Court  Eule 
13  (107  Pac.  viii)  requires  that  each 
error  relied  on  must  be  separately  as- 
signed. First  Nat.  Bank  v.  Haver- 
kampf,  16  N.  M.  497,  121  Pac.  31; 
Oliver  v.  Enriquez,  16  N.  M.  322,  117 
Pac.  844. 

Pennsylvania. — Each  assignment  of 
error  should  not  present  more  than 
one  distinct  question.  Berg  v.  Butler 
Sav.  &  Tr.  Co.,  233  Pa.  469,  82  Atl. 
683;  Com.  v.  Swartz,  40'  Pa.  Super. 
370;  Com.  v.  Yocum,  37  Pa.  Super.  237. 
If  it  raises  more  it  should  be  con- 
sidered a  waiver  of  all  the  errors  so 
alleged.  Cayuga  B.  &  L.  Assn.  v.  Mac- 
Mullen,  46  Pa.  Super.  94;  Com.  v.  Yo- 
cum, supra. 

An  assignment  of  error  containing 
three  different  propositions  of  law  need 
not  be  considered.  St.  Louis  &  S.  F. 
E.  Co.  V.  Dean  (Tex.  Civ.  App.),  152 
S.  W.  1127;  Ft.  Worth  &  D.  C.  E.  Co. 
V.  Wininger  (Tex.  Civ.  App.),  151  S. 
W.  586.  See  also  San  Antonio  Tract. 
Co.  V.  Emerson  (Tex.  Civ.  App.),  152 
S.  W.  468;  Gibson  v.  Pierce  (Tex.  Civ. 
App.),  146  S.  W.  983;  Eiley  v.  Fisher 
(Tex.  Civ.  App.),  146  S.  W.  581.  And 
see  Wright  v.  Wright  (Tex.  Civ.  App.), 
155  S.  W.  1015. 
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in  that  event  the  assignment  cannot  be  sustained,  unless  all  of  the 
rulings  embraced  therein  are  erroneous.**^ 

B.     Definiteness.  —  Assignments  of  error  that  are  general  will  as 
a  rule  be  disregarded.^*     Though  the  question  whether  there  is  any 


83.  Ala. — Jones  v.  Journey,  2  Ala. 
App.  4SS,  56  So.  S50.  Fla.— Williams 
r.  State,  58  Fla.  138,  50  So.  749.  Ga. 
Pranklin  v.  State,  tiO  Ga.  36,  47  Am. 
Kep.  748.  Ind. — Masterson  v.  State, 
144i  Tnd.  240,  43  N.  E.  138.  Neb. 
Thompson  r.  State,  44  Neb.  366,  62 
N.  W.  1060. 

And  see  Heard  &  Lee  v.  Heard  (Ala.), 
61  So.  343;  McCaskey  Eegister  Co.  V. 
Nix  Drug  Co.  (Ala.  App.),  61  So.  484; 
King  Land  Co.  v.  Bowen  (Ala.  App.), 
61  So.  22. 

See  also  infra,  VII,  C,  7,  d. 
Plural  Eulings  Attacked  by  One  As- 
signment.-— Where  a  single  assignment 
of  error  attacks  a  plurality  of  rulings 
of  the  trial  court,  "whether  upon  the 
pleadings,  the  admission  or  rejection 
of  evidence,  or  the  granting  or  refusing 
of  instructions,"  it  "will  be  unavail- 
ing, unless  all  of  such  rulings  so 
grouped  en  masse  are  erroneous."  The 
determination  by  an  appellate  court 
that  one  of  the  rulings  so  attacked  is 
correct,  is  sufficient  to  dispose  of  the 
assignment.  McMillan  v.  Warren 
(Fla.),  52  So.  825. 

In  Texas,  an  assignment  "can  raise 
many  distinct  and  separate  propositions, 
but  in  such  case  these  propositions  so 
raised  by  a  single  assignment  must  be 
brought  to  the  attention  of  the  court 
by  separate  and  distinct  propositions 
and  statements  under  assignment." 
Hemphill  v.  National  I.  &  S.  Co,  (Tex. 
Civ.  App.),  142  S.  W.  845. 

84.  U.  S.— Kalen  v.  United  States, 
196  Fed.  888,  116  C.  C.  A.  450;  West- 
ern Union  Tel.  Co.  v.  Winland,  182 
Fed.  493;  United  States  v.  Stone  & 
Downer  Co.,  175  Fed.  33,  reversing  171 
Fed.  293  (this  may  be  overlooked  if 
there  be  plain  error) ;  Chicago,  M.  &  St. 
P.  E.  Co.  V.  Anderson,  168  Fed.  901,  94 
C.  C.  A.  241;  Atlas  Distilling  Co.  v. 
Rheinstrom,  86  Fed.  244,  30  C.  C.  A. 
10  (assignment  of  error,  the  admission 
of  a  document,  "as  set  forth  in  the  bill 
of  exceptions,"  does  not  comply  with 
Eule  11,  Circuit  Court  of  Appeals). 
Ala. — George  F.  Craig  Co.  v.  Pierson 
Lumb.  Co.,  169  Ala.  548,  53  So.  803; 
Southern  Hdw.  &  Sup.  Co.  v.  Standard 
Equip.  Co.,  51  So.  789;  Jordan  v.  Eice, 
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51  So.  517;   Climax  Lumb.  Co.  v.  Bay 
City  Mach.  Wks.,  163  Ala.  654,  50   So. 
935;    Southern    E.    Co.    v.    Arnold,    162 
Ala.  570,  50  So.  293  (reference  to  ques- 
tions beginning  on  page  33  and  ending 
on    page    36    of    the    transcript    is    too 
general);    Eevnolds    v.    Lawrence,     147 
Ala.  216,  40  So.  576,  119  Am.  St.  Eep. 
78;  Ferrell  V.  City  of  Opelika,  144  Ala. 
135,    39    So,    249.         Ariz.— Sanford    v. 
Ainsa,  13  Ariz.  287,  114  Pac.  560.  Ark. 
W.  T.  Adams  Mach.  Co.  v.  Castleberry, 
92    Ark.    310,    122    S.     W.     998,       Cal, 
Banister  v.   Campbell,   138   Cal.  455,   71 
Pac.  504,  703.     Conn. — Nowski  v.  Sied- 
lecki,   75   Atl.    135;    Beattie   v.   McMul- 
len,   82   Conn.  484,  74  Atl.   767,     D.  C. 
Wallach   v.   MacFarland,   31   App.   Cas. 
130.     Fla.— Williams   v.    State,    58   Fla. 
138,  5  So,  749,  to   say  "for  errors  ap- 
parent  by   an   examination   of   the   rec- 
ord"   presents    nothing.      Ga. — Cox    v. 
Farmers'   Mut.    Fire   Ins.   Co.,    133    Ga. 
175,  65  S.  E.  409;  Bond  v.  Sullivan,  133 
Ga.  160,  65  S.  E.  376,  134  Am.  St.  Rep. 
199;    Tarver   v.    Depper,    132    Ga.    798, 
65  S.  E.  177,  24  L.  E.  A.  (N.  S.)   1161; 
Riddle    v.    Sheppard,    119    Ga.    930,    47 
S.   E.   201;   Little  v.  City  of  Jefferson, 
9    Ga.    App.    878,    72    S.    E.    436    (com- 
plaint   that    illegal    rulings   were    made 
without   setting   out   the   rulings  is   in- 
sufficient) ;  Callaway  v.  City  of  Atlanta, 
6    Ga.    App.    354,    64   S.    E.    1105    (that 
the    judgment    of    conviction,    sentence 
and  fine  are  contrary  to  law  is  not  spe- 
cific).    Ill,— Freese  v.  Glos,  248  111.  280, 
93  N.  E.  745;  Henderson  v.  Henderson, 
162    111.    App.    361.       Ind.— Hassler    v. 
Hefele,    151    Ind.    391,    50    N.    E.    361; 
Pennsylvania  Co.  v.  Gallentine,  77  Ind. 
322;    Crisman   v.   Masters,   23    Ind.   319 
(to  simply  say  that  a  certain  action  of 
the   court   below   was   wrong   is   insuffi- 
cient) ;  .Tolly  V.  Terre  Haute  Drawbridge 
Co.,  9  Ind.  417;  Kimball  v.  Sloss,  7  Ind. 
589.     la. — Copeland  v.  Ferris,  118  Iowa 
554,    92    N.    W.    699    (omnibus     assign- 
ments are  insufficient) ;  Field  v.  Eastern 
Bldg.    &    L.    Assn.,    117    Iowa    185,    90 
N.    W.    717;    Sutton   v.    Thayer,    84    N. 
W.   680;    Salvador   v.   Feeley,   105   Iowa 
478,    75    N.    W.    476;    Hamilton    Buggy 
Co.   V.   Iowa  Buggy   Co.,   88  Iowa   364, 
55  N.  W.  496;   Chandler  &  Co.  t;.  Knott, 
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substantial  evidence  to  support  the  verdict  has  been  considered  under 
an  assignment  of  error,  that  the  verdict  of  the  jury  and  the  judgment 


8&  Iowa  113,  53  N.  W.  88;  Merchants 
Union  Barb-Wire  Co.  v.  Eice,  70  Iowa 
14,  29  N.  W.  784.  Mich.— Duff  r.  Jud- 
son,  160  Mich.  386,  125  N.  W.  371, 
17  Det.  Leg.  N.  86;  O 'Toole  v.  Ohio 
German  Fire  Ins.  Co.,  159  Mich.  187, 
123  N.  W.  795,  24  L.  E.  A.  (N.  S.) 
802;  Wheeler  &  Wilson  Mfg.  Co.  v. 
Walker,  41  Mich.  239,  1  N.  W.  1039; 
Fowler  v.  Gilbert,  38  Mich.  292;  Burt 
V.  Olcott,  33  Mich.  178;  Polhemus  v. 
Ann  Arbor  Sav.  Bank,  27  Mich.  44. 
Minn. — Therkeldsen  v.  Dorfner,  115 
Minn.  528,  131  N.  W.  481  (that  "er- 
rors of  law  were  committed  by  the  trial 
court"  is  too  general);  Pope  v.  Wis- 
consin Cent.  E.  Co.,  112  Minn.  112,  127 
N.  W.  436.  Mo.— Zahn  v.  Eoyal  Fra- 
ternal Union,  133  S.  W.  374;  Sanzen- 
bacher  v.  Santhuff,  220  Mo.  274,  119 
S.  W.  395.  Neb.— Trenerry  v.  City  of 
South  Omaha,  86  Neb.  7,  124  N.  W.  920 
(that  the  judgment  should  have  been 
for  plaintiff  instead  of  defendant,  is 
too  general) ;  Phoenix  Ins.  Co.  v.  King, 
54  Neb.  630,  74  N.  W.  1103;  Eawlings 
V.  Anheuser  Busch  Brew.  Co.,  1  Neb. 
(Unof.)  555,  95  N.  W.  792  (assigning 
"irregularities  in  the  proceedings  of 
the  court  by  which  defendants  were 
prevented  from  having  a  fair  trial," 
too  general).  N.  M. — McEae  v.  Cassan, 
110  Pac.  574.  Okla.— Willet  v.  John- 
son, 13  Okla.  563,  76  Pac.  174.  Ore. 
Eeimers  v.  Pierson,  113  Pac.  436.  S.  C. 
Williams  v.  Newton,  68  S.  E.  693,  as- 
signment of  error  that  the  court  erred 
in  forestalling  the  referee  in  his  judg- 
ment of  the  facts  yet  to  be  proven,  is 
too  general.  Tenn. — Union  E.  Co.  f. 
Hunton,  114  Tenn.  609,  88  S.  W.  182; 
Schoenpfling  v.  Ketcham  (Tenn.  Ch. 
App.),  52  S.  W.  666;  Brown  v.  Fatten 
(Tenn.  Ch.  App.),  48  S.  W.  277.  Tex, 
Cain  V.  State  (Tex.  Crirn.),  153  S.  W. 
147;  Dromgoole  Bros.  v.  Lissauer  &  Co. 
(Tex.  Civ.  App.),  152  S.  W.  1154;  Home 
Inv.  Co.  V.  Strange  (Tex.  Civ.  App.), 
152  S.  W.  510;  Kansas  City,  M.  &  O. 
E.  Co.  V.  Worsham  (Tex.  Civ  App.), 
149  S.  W.  755;  Bennett  v.  Louisiana 
&  T.  Lumb.  Co.  (Tex.  Civ.  App.),  148 
S.  W.  1189;  Western  Union  Tel.  Co.  v. 
Young  (Tex.  Civ.  App.),  133  S.  W. 
512;  Austin  Electric  E.  Co.  v.  Faust 
(Tex.  Civ.  App.),  133  S.  W.  449;  First 
State  Bank  v.  Nixon  (Tex.  Civ,  App.), 


129  S.  W.  145  (denying  rehearing,  127 
S.  W.  882);  Goodwin  v.  Mortson  (Tex. 
Civ.  App.),  128  S.  W.  1182;  Estes  v. 
Estes  (Tex.  Civ.  App.),  122  S.  W.  304; 
Western  Union  Tel.  Co.  v.  Carter,  42 
Tex.  Civ.  App.  224,  94  S.  W.  205; 
Chimene  v.  Baker,  32  Tex.  Civ.  App. 
520,  75  S.  W.  330;  Henry  v.  McNew, 
29  Tex.  Civ.  App.  288,  69  S.  W.  213; 
Wetz  V.   Wetz,   27   Tex.   Civ.   App.   597, 

66  S.  W.  869;  Frost  v.  Mason,  17  Tex. 
Civ.  App.  465,  44  S.  W.  53.  Wash, 
State  r.  Johnson,  47  Wash.  227,  91 
Pac.  949.  Wis.— Stark  v.  Duhring,  140 
Wis.  521,  122  N.  W.  1131. 

See  also  Wilson  v.  Mann  (Okla.),  132 
Pac.  487;  Peacock  v.  Coltrane  (Tex. 
Civ.  App.),  156  S.  W.  1087;  Cooper  v. 
Eobischung  (Tex.  Civ.  App.),  155  S.  W. 
1050;  Wright  V.  Wright  (Tex.  Civ. 
App.),  155  S.  W.  1015;  Garrett  v.  State 
(Tex.  Civ.  App.),  155  S.  W.  251. 

In  Texas,  "Rule  26   (102  Tex.  xxvii, 

67  S.  W.  xv)  provides  that  'assign- 
ments of  error  which  are  expressed  only 
only  in  such  general  terms  as  that 
the  court  erred  in  its  rulings  upon  the 
pleadings,  when  there  are  more  than 
one,  or  in  its  charge,  when  there  are 
a  number  of  charges,  or  the  verdict  is 
contrary  to  law,  or  to  the  charge  of 
the  court  and  the  like,  without  re- 
ferring to  and  identifying  the  proceed- 
ing, will  not  be  regarded  by  the  court 
as  a  compliance  with  the  statute  re- 
quiring the  grounds  to  be  distinctly 
specified,  and  will  be  considered  as  a 
waiver  of  errors,  the  same  as  if  no 
assignment  of  errors  had  been  at- 
tempted to  be  filed.'  "  Sullivan  v. 
Houston  &  T.  C.  E.  Co.  (Tex.  Civ. 
App.),  151  S.  W.  838. 

Illustrations. — "The  general  assign- 
ment of  'error  of  law  occurring  at  the 
trial  and  excepted  to  by  the  defend- 
ant' is  not  sufficient  to  direct  the  at- 
tention to  any  particular  error."  Kalen 
i\  United  States,  196  Fed.  888,  116 
C.  C.  A.  450. 

An  assignment  of  error  that  the 
court  erred  "in  holding  the  defend- 
ant liable,  under  the  facts  of  the  case, 
for  violation  of  the  city  ordinance," 
is  too  general.  City  Council  of  Cam- 
den V.  Eoberts,  55  S.  C.  374,  33  S.  E. 
456. 

Simply    saying    that    the    court    was 
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wrong  docs  not  present  any  question 
in  error.  Crismau  v.  Masters,  23  Ind. 
319. 

An  assignment  of  error  "that  the 
court  erred  in  his  failure  to  sustain 
the  objections  of  appellant's  counsel, 
as  shown  by  the  statements  of  facts," 
is  too  general  to  avail  appellant  any- 
thing. Dalton  V.  Union  Gap  Irr.  Co. 
69  Wash.  303,  124  Pae.  1128. 

An  assignment  that  complains  "of 
the  action  of  the  court  in  overruling 
plaintiff's  special  exceptions  Nos.  1  to 
29  inclusive,"  is  too  general.  West 
Lumb.  Co.  r.  Chessher  (Tex.  Civ.  App.), 
146  S.  W.  976. 

Assignments  of  error  for  failure  to 
grant  a  new  trial  and  refusing  to  set 
aside  the  verdict  and  judgment,  for 
the  reason  that  the  verdict  and  judg- 
ment were  not  authorized  by  law  and 
not  responsive  to  nor  decisive  of  the 
issue  raised  by  the  pleadings,  evidence 
and  the  instructions  of  the  court  are 
too  general  to  be  considered.  First 
State  Bank  v.  Jones  &  Nixon  (Tex. 
Civ.  App.),  129  S.  W.  145,  denying 
rehearing,   127   S.  W.   862. 

A  separate  assignment  of  error,  that 
"there  are  other  manifest  errors  in 
the  record"  is  too  general  to  be  con- 
sidered.    Burbank  v.  Dyer,  54  Ind.  392. 

An  assignment  of  "errors  of  law 
occurring  at  the  trial,"  presents  noth- 
ing for  review.  Hart  v.  Weber,  57 
Neb.  442,  77  N.  W.  10S5;  Boyd  v. 
Mains,  52  Neb.  314,  72  N.  W.  269. 

Assigning  error  that  the  court  erred 
"in  its  finding  and  order  for  judg- 
ment, is  indefinite  and  insufficient." 
Cook  V.  Kittson,  69  Minn.  474,  71  N. 
W.    670. 

An  assignment  of  error  that  the 
court  "failed  to  state  in  a  plain  and 
correct  manner  the  evidence  given  in 
the  ease  and  declare  and  explain  the 
law  arising  thereon  as  required  by  the 
statute"  is  too  general  and  cannot  be 
considered.  Jackson  v.  Ayden  Lumb. 
Co.,  158  N.  C.  317,  74  S.  E.  350. 

Assignment  of  errors  as  follows:  (1) 
in  the  admission  of  evidence;  (2)  in 
the  rejection  of  evidence;  (3)  "the 
court  erred  in  its  findings  of  facts 
found;"  (4)  in  conclusions  of  law; 
(5)  in  not  finding  that  defendants 
committed  the  trespass  set  forth  in  the 
complaint,  are  too  general  and  inade- 
quate to  merit  consideration.  Stark  v. 
Duhring,  140  Wis.  521,  122  N.  W.  1131. 

"For  sundry  other  errors  committed 
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by  the  court  at  the  trial  and  excepted 
to  by  this  plaintiff  in  error,"  is  not  a 
proper  assignment  of  error.  American 
Bonding  &  Tr.  Co.  r.  Scott,  10  Kan. 
App.   574,    61   Bac.   873. 

An  assignment  of  "manifest  error" 
general  in  form,  followed  by  "twenty- 
three  alleged  assignments  of  error,  all 
of  which,  however,  begin  with  the 
word  'because'"  which  are  simply 
reasons  why  the  one  assignment  of  er- 
ror should  be  sustained,  is  improper. 
Charles  Mulvey  Mfg.  Co.  v.  McKinney, 
161   111.  App.  514. 

Where  a  bill  of  exceptions,  after  set- 
ting forth  in  extenso  all  the  evidence, 
and  all  the  proceedings  had  in  the  trial 
of  the  case,  concludes  with  the  general 
statement  that  the  judgment  rendered 
by  the  court,  without  the  intervention 
of  a  jury,  in  favor  of  the  plaintiff, 
and  against  the  garnishee  as  defend- 
ant, was  excepted  to  by  the  garnishee 
defendant,  who  "now  assigns  the  same 
as  error,"  and  it  failing  to  further- 
more appear  in  the  bill  of  exceptions 
whether  this  general  exception  was  one 
of  law  or  of  fact,  the  court  held  that 
this  assignment  presented  no  question 
which  the  court  could  lawfully  or  in- 
telligently consider.  Joiner  r.  W.  Sto- 
vall  &   Bro.    (Ga.   App.),   76   S.  E.   753. 

Assignment  Requiring  Review  of  En- 
tire Case  Insufficient. — An  assignment 
of  error  which  would  require  a  dis- 
cussion of  the  charge  of  the  court  as 
given,  its  refusal  to  give  special 
charges,  the  evidence  of  a  witness,  the 
effect  of  certain  defenses,  the  effect 
of  a  verdict  in  favor  of  co-defendants; 
and  generally  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence  ad- 
duced upon  the  trial  and  was  there- 
fore not  a  just  and  proper  verdict,  can- 
not be  considered.  Hess  v.  Webb  (Tex. 
Civ.  App.),  123  S.  W.  Ill,  afirming 
113  S.  W.  618. 

Argument  of  Counsel. — In  Texas  an 
assignment  of  error  in  substance  that 
the  court  erred  in  permitting  the  at- 
torney for  the  plaintiff  in  his  closing 
argument  to  make  a  statement  and  ar- 
gument tO"  the  jury,  unwarranted  by 
the  pleading  and  evidence  which  was 
calculated  to  prejudice  and  mislead  the 
jury  to  the  injury  of  defendants,  is  too 
general  when  submitted  as  a  proposi- 
tion itself  and  not  being  accompanied 
by  a  separate  proposition  cannot  be 
considered.  Baum  v.  McAfee  (Tex. 
Civ.  App.),  125  S.  W.  984. 
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thereon  are  contrary  to  the  evidence  in  the  case.^^  And  under  a  gen- 
eral assignment  of  error  upon  a  designated  portion  of  the  judge's 
charge,  the  charge  has  been  considered  for  the  purpose  of  ascertaining 
whether  or  not  the  particular  language  complained  of  states  a  correct 
abstract  principle  of  law.^^ 

In  an  action  where  the  issue  involved  was  that  of  priority  as  be- 
tween a  mortgage  and  an  unrecorded  deed,  an  assignment  of  error  in 
substance  asserting  that  certain  lease  contracts  exhibited  to  the  mort- 
gagee did  not  on  their  face  put  him  on  inquiry  as  to  such  deed,  and 
that  the  trial  court  erred  in  holding  they  did,  has  been  held  to  be 
sufficient  in  form  to  present  the  question.^^ 

C.  Particularity.  —  Every  error  intended  to  be  urged  should  be 
made  the  subject  of  a  separate,    distinct    and    specific    assignment.^* 


85.  King  V.  Tabor,  15  N.  M.  488, 
110  Pac.  601. 

86.  See  Anderson  r.  Southern  E.  Co., 
107  Ga.  500,  33  S.  E.  644. 

Under  an  instruction  as  follows: 
"You  are  not  concerned  with  whether 
or  not  S.  (the  contractor)  finally  fin- 
ished the  contract  with  these  people; 
whether  he  abandoned  it  or  not  is  im- 
material, as  between  E.  Bros,  (the 
plaintiffs)  and  these  people  (the  other 
defendants);  to  set  up  this  lien,  whether 
or  not  E.  Bros,  furnished  this  mate- 
rial is  the  question  that  you  look  to," 
appellant  assigned  error  that  the  charge 
was  erroneous.  The  construction  was 
held  to  amount  to  "an  instruction  that 
under  the  evidence  in  this  particular 
case  it  was  immaterial  whether  the 
contractor  had  completed  his  contract," 
and  "does  not  purport  to  be  a  state- 
ment of  an  abstract  principle  of  law," 
and  is  therefore  too  general.  Stewart 
Bros.  V.  Eandall  Bros.,  138  Ga.  796,  76 
S.  E.  352. 

87.  Belcher  Land  Mtg.  Co.  V.  Nor- 
ris,  29  Tex.  Civ.  App.  361,  68  S.  W. 
548. 

88.  U.  S.— United  States  v.  Indian 
Grave  Drainage  Dist.,  85  Fed.  928,  29 
C.  C.  A.  578.  Ala.— Southern  Hdw.  & 
Sup.  Co.  v.  Standard  Equip.  Co.,  165 
Ala.  582,  51  So.  789.  Ariz.— Ward  v. 
Sherman,  7  Ariz.  277,  64  Pac.  434,  re- 
versed on  other  grounds,  192  U.  S.  168, 
24  Sup.  Ct.  227,  48  L.  ed.  391.  Colo. 
Alexander  v.  Wellington,  44  Colo.  388, 
98  Pac.  631.  Conn.— Board  of  Water 
Comrs.  V.  Bobbins,  82  Conn.  623,  74 
Atl.  938;  Town  of  Norwalk  v.  Ireland, 
68  Conn.  1,  35  Atl.  804.  Fla.— Fidelity 
&  Dep.  Co.  of  Md.  v.  Aultman,  61  Fla. 
197,  55  So.  273;  McKinnon  v.  Lewis,  60 


Fla.  125,  53  So.  940;  McMillan  v.  War- 
ren, 52  So.  825;  Vaughan 's  Seed  Store 
r.  Stringfellow,  56  Fla.  708,  48  So. 
410  (if  rulings  are  grouped  in  one  as- 
signment and  one  of  them  be  proper, 
the  objection  will  not  be  sustained). 
Ind.— Louisville,  N.  A.  &  C.  E.  Co.  v. 
Norman,  17  Ind.  App.  355,  46  N.  E. 
702.  Neb. — Morsch  v.  Bessack,  52  Neb. 
502,  72  N.  W.  953;  Atwood  v.  Mar- 
shall, 52  Neb.  173,  71  N.  W.  1064; 
Kliment  r.  Corcoran,  51  Neb.  142,  70 
N.  W.  910.  Pa. — Gibson  r.  Bessemer 
&  L.  E.  E.  Co.,  226  Pa.  198,  75  Atl. 
194,  27  L.  E.  A.  (N.  S.)  689;  Kaiser 
r.  Eberly,  226  Pa.  21,  74  Atl.  648;  Cat- 
lin  V.  Northern  Coal  &  I.  Co.,  225  Pa. 
262,  74  Atl.  56;  Haley  v.  American 
Ag.  Chem.  Co.,  224  Pa.  316,  73  Atl. 
557;  In  re  Cessna's  Estate,  192  Pa. 
14,  43  Atl.  376;  Eipka  v.  Mutual  Fire 
Ins.  Co.,  36  Pa.  Super.  517;  In  re  Barr 
Township  Eoad,  29  Pa.  Super.  203; 
Vanderslice  v.  Donner,  26  Pa.  Super, 
319;  Cox  V.  Wilson,  25  Pa.  Super.  635. 
Tex. — International  &  G.  N.  E.  Co.  V. 
Bell  (Tex.  Civ.  App.),  130  S.  W.  634; 
Eiggins  V.  Sass  (Tex.  Civ.  App.),  127 
S.  W.  1064;  Varn  v.  Yarn  (Tex.  Civ. 
App.),  125  S.  W.  639;  Kruegel  v.  Cobb 
(Tex.  Civ.  App.),  124  S.  W.  723;  Ste- 
phenville  Oil  Mill  v.  McNeill  (Tex.  Civ. 
App.),  122  S.  W.  911;  Estes  v.  Estes 
(Tex.  Civ.  App.),  122  S.  W.  304;  In- 
ternational &  N.  G.  E.  Co.  V.  White 
(Tex.  Civ.  App.),  120  S.  W.  958;  Iless 
V.  Webb  (Tex.  Civ.  App.),  113  S.  W. 
78o  (the  assignment  of  error  as  pre- 
sented not  in  itself  containing  a  prop- 
osition); Kaack  v.  Stanton,  51  Tex. 
Civ.  App.  495,  112  S.  W.  702  (separate 
propositions  following  the  assignment 
will  not  aid  the  assignment). 
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D.     Stating  Eeasons.  —  The  reasons  why  the  rulings  complained 
of  are  erroneous  should  as  a  rule  be  set  forth.*^    The  federal  courts, 


In  Central  Trust  Co.  V.  Continental 
Trust  Co.,  SG  Fed.  517,  30  C.  C.  A. 
235,  the  court  held:  "Where  various 
errors  are  relied  on,  presenting  differ- 
ent ])ropositions,  they  should  be  sep- 
arately and  distinctly  set  forth;  but 
where  the  errors  complained  of  present 
a  single  proposition  of  law,  common 
to  all  of  them,  there  can  be  no  rea- 
sonable objection  to  assigning  error  to 
the  group  as  was  done  in  this  case." 
(Certiorari  denied,  171  U.  S.  687,  18 
Sup.  Ct.  940). 

That  "the  court  erred  in  rendering 
judgment  against  the  defendant  city 
for  the  amount  of  said  warrants,"  etc., 
or  that  "the  court  erred  in  rendering 
judgment  against  defendants,"  are  not 
assignments  that  are  suiSciently  spe- 
cific. City  of  San  Antonio  v.  Alamo 
Nat.  "Bank  (Tex.  Civ.  App.),  114  S.  W. 
909. 

A  statement  that  the  judgment  was 
rendered  for  the  appellee  when  it  should 
have  been  for  the  appellant  is  too 
general.  The  Pennsylvania  Co.  v.  Gal- 
lentine,  77  Ind.  322.  See  to  same  ef- 
fect, Stephenville  Oil  Mill  v.  McNeill 
(Tex.  Civ.  App.),  122  S.  W.  911. 

Assignments  of  error  that  are  mere 
propositions  of  law  and  contain  no  di- 
rect averment  that  the  court  erred  in 
any  specific  ruling  will  not  be  consid- 
ered. Childress  v.  Smith,  90  Tex.  610, 
38  S.  W.  518,  40  S.  W.  389.  See  to 
same  effect,  Davis  t\  Harper,  14  App. 
Cas.    (D.    C.)    463. 

Sufacient  Particularity.— An  assign- 
ment of  error  that  there  is  "error  in 
the  foregoing  record"  and  also  specifies 
each  particular  ruling  upon  which  er- 
ror is  predicated,  is  sufiicient.  Con- 
sumers Gas  Trust  Co.  v.  Howard,  163 
Ind.   170,   71   N.  E.  493. 

In  Georgia  where  the  case  brought 
to  the  supreme  court  or  the  court  of 
appeals  is  not  one  in  which  a  judg- 
ment on  a  motion  for  a  new  trial  is 
to  be  reviewed,  the  plaintiff  in  error 
must  plainly  and  specifically  set  forth 
the  errors  alleged  to  have  been  com- 
mitted; a  general  assignment  of  error 
would  not  be  sufficient.  Lyndon  v. 
Georgia  R.  &  Elee.  Co.,  129  Ga.  353, 
5&   S.    E.    1047. 

Assignment  Attacking  Entire  Order. 
An    assignment    of    error    attacking    an 
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entire  order  will  be  overruled  if  any 
part  of  the  order  is  good.  Huber  v. 
lirown,  148  III.  App.  399  (citing  numer- 
ous local  cases);  a/ftrming  243  111.  274, 
90  N.  E.  748. 

89.  Conn. — Board  of  Water  Comrs. 
r.  Bobbins,  82  Conn.  623,  74  Atl.  938; 
Griswold  v.  Guilford,  75  Conn.  192,  52 
Atl.  742.  lU.— Haiek  v.  American  C.  & 
F.  Co.,  155  HI.  App.  261.  Ind.— Bloch 
V.  Crumpacker,  44  Ind.  App.  171,  88 
N.  E.  875.  Md.— Cecil  Paper  Co.  v. 
Nesbitt,  117  Md.  59,  83  Atl.  254.  Pa. 
Henning  f.  Keiper,  37  Pa.  Super.  488 
(must  be  referred  to  in  the  statement 
of  questions  involved) ;  International 
Sav.  &  Tr.  Co.  v.  Kleber,  29  Pa.  Super. 
200. 

Alleging  Prejudicial  Error. — An  as- 
signment of  errors  reciting  "that  there 
is  manifest  error  in  the  proceedings 
and  judgment  in  this  cause,  in  this," 
and  then  sets  out  the  different  causes 
covering  the  ground,  is  a  sufficient  al- 
legation that  they  were  prejudicial.  If 
appellant  fails  to  show  they  were 
prejudicial  they  are  of  no  avail.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Powers, 
173  Ind.  105,  88  N.  E.  1073,  rehearing, 
89  N.  E.  485. 

Construction  of  Rule. — "Courts  have 
at  times  gone  to  great  lengths  in  their 
insistence  upon  minute  particularity  in 
an  appellant's  assignments  of  error, 
requiring,  not  only  that  the  rulings, 
orders,  or  decrees  objected  to  should 
be  specified,  but  that  all  the  reasons 
uporii  which  the  appellant  bases  his 
claim  of  error  and  upon  which  he  may 
rely  in  the  appellate  court  should  be 
set  out.  In  consequence,  members  of 
the  bar,  not  to  be  placed  at  a  disad- 
vantage by  failing  to  comply  with  such 
rules,  have  filed  reasons  of  appeal  and 
assignments  of  error  so  diffuse  as  to 
be  bewildering,  and  courts  have  been 
forced  to  adopt  a  more  reasonable  con- 
struction of  statutory  requirements. 
Thus  Wood  V.  Frazier,  86  Tenn.  500, 
8  S.  W.  148,  cited  by  the  appellee,  is 
a  marked  example  of  the  extreme  re- 
quirement of  particularity  and  of  an 
unwillingness  on  the  part  of  the  court 
to  consider  any  assignments  of  error, 
tlie  grounds  of  objection  to  which  were 
not  specifically  set  forth.  Yet  in  Blei- 
dorn  V.   Pilot   Mountain,   89   Tenn.   214, 
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however,  hold  this  to  be  unnecessary ;°°  and  in  Texas  if  the  assign- 
ment of  error  be  sufficiently  specific  to  enable  the  court  to  see  that 
a  particular  ruling  is  complained  of,  it  will  be  good  though  it  fail  to 
state  the  reason  why  the  ruling  is  claimed  to  be  erroneous.^^ 


15  S.  W.  737,  we  find  Mr.  Justice  Lur- 
ton,  then  an  associate  justice  of  the 
Supreme  Court  of  Tennessee,  saying: 
'We  have  construed  the  rule  requiring 
assignments  of  error  with  liberality, 
and  to  hold  that  a  good  assignment  is 
rendered  bad  by  the  insufficiency  of 
the  reasons  advanced  in  its  support 
would  be  highly  technical  and  a  stick- 
ing in  the  bark.'  Houston  v.  Blythe, 
71  Tex.  719,  10  S.  W.  520,  also  cited 
by  the  appellees,  is  a  case  in  line  with 
Wood  i\  Frazier,  supra,  but  later  the 
Supreme  Court  of  Texas  in  Land  Co. 
V.  KcClelland  Bros., '■  86  Tex.  192,  23 
S.  W.  576,  1100  (22  L.  E.  A.  105), 
said:  'Where  an  assignment  of  error 
is  sufficiently  specific  to  enable  the 
court  to  see  that  a  particular  ruling  is 
complained  of,  it  should  be  held  good, 
although  it  should  fail  to  state  the 
reason  why  such  ruling  is  claimed  to 
be  erroneous.  An  assignment  may  be 
brief  and  yet  specific,  and  brevity  in 
such  a  case  is  commendable  and  ac- 
cords with  good  practice.  The  reasons 
by  which  allegations  of  error  are 
sought  to  be  sustained  find  their  proper 
place  in  the  propositions,  statements, 
and  authorities  required  to  be  set 
forth  in  the  brief  under  and  in  support 
of  the  respective  assignments.'  See 
also  Cotton  Press  Co.  v.  McKellar, 
86  Tex.  700,  26  S.  W.  1056.  A  good 
statement  of  the  proper  rule  to  be  ob- 
served in  assignments  of  error,  which 
is  applicable  to  reasons  of  appeal,  is 
contained  in  Atchison  v.  Myers,  76 
Fed.  444,  22  C.  C.  A.  268:  'In  the  in- 
terest of  brevity  and  clearness,  it  is 
to  be  observed  that  the  assignment  of 
error  in  this  record  contains  much  re- 
dundant and  irrelevant  matter.  The 
first  specification  is  that  "the  court 
errci  in  denying  defendant's  motion 
at  the  conclusion  of  all  the  evidence 
to  instruct  the  jury  to  find  a  verdict 
for  the  defendant."  That  would  have 
been  enough,  because  it  states  succinct- 
ly just  what  action  is  alleged  to  have 
been  erroneous.  But  there  follows  a 
statement  at  length  of  four  reasons  why 
the  motion  should  have  been  sustained. 
They  constitute  a  good  brief,  but  in 
the  assignment  of  error  are  irrelevant.' 


Other  cases  in  the  same  line  are  Sneer 
V.  Stutz,  93  la.  66,  61  N.  W.  397; 
Davis,  Collector  v.  Burnett  (Tex.),  7 
S.  W.  678;  Gilman,  Adinr.  v.  Donovan, 
59  la.  78,  12  N.  W.  779;  Eslava  v. 
Lepretre,  21  Ala.  526,  56  Am.  Dec. 
266;  Piper's  Appeal,  20  Pa.  67;  Ermen- 
trout  V.  Insurance  Co.,  60  Minn.  418, 
62  N.  W.  543.  What  we  have  said  in 
Blake  v.  Atlantic  National  Bank,  33 
E.  I.  109,  80  Atl.  181,  and  in  Dunn 
Worsted  Mills  r.  Allendale  Worsted 
Mills,  33  E.  I.  115,  80  Atl.  591,  with 
regard  to  the  form  of  statement  of  ex- 
ception in  a  bill  of  exceptions,  is  ap- 
plicable to  the  form  of  reasons  of  ap- 
peal in  equity  causes."  Vaill  v.  Mc- 
Phail  (E.  I.),  83  Atl.  1075,  1080. 

"Mere  general  statements  that  a 
ruling  is  wrong,  without  any  attempt 
to  point  out  wherein  the  error  con- 
sists, or  to  advance  any  reason  or 
argument  in  support  of  a  simple  as- 
sertion that  error  has  occurred,  dis- 
closes nothing  to  adverse  counsel  and 
does  not  impose  upon  a  court  of  re- 
view the  duty  of  instituting  an  inves- 
tigation of  the  record  in  order  to  as- 
certain if  error  of  some  nature  or  kind 
may  be  found."  Chicago  &  A.  E.  Co. 
r.  Strawboard  Co.,  190  111.  268,  60  N. 
E.  518. 

Statement  of  Reason. — "It  is  not 
enough  to  make  an  assignment  of  er- 
ror complaining  of  an  act  or  omission 
of  the  court,  but,  where  the  reason  is 
not  shown  in  the  assignment  itself, 
the  reasons  upon  which  the  complaint 
is  based  are  required  to  be  given.  .  .  . 
This  omission  cannot  be  supplied  in  tlie 
Court  of  Civil  Appeals  or  in  the  Su- 
preme Court."  Missouri,  K.  &  T.  E. 
Co.  V.  Maxwell  (Tex.),  143  S.  W.  1147. 

90.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Meyers,   76  Fed.   443,   22  C.   C.  A.   268. 

91.  Clarendon  L.  I.  Ag.  Co.  v.  Mc- 
Clelland, 86  Tex.  179,  23  S.  W.  576, 
1100,  22  L.  E.  A.  105;  Wigglesworth 
V.  Uvalde  Live  Stock  Co.  (Tex.  Civ. 
App.),  126  S.  W.  1180;  Nunn  v.  Veale 
(Tex.  Civ.  App.),  149  S.  W.  758. 

Where  an  assignment  of  error  is  suf- 
ficiently specific  to  enable  the  court  to 
see  that  a  particular  ruling  is  com- 
plained of,  it  should  be  held  good,  al- 
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E.  Reference  to  Ruling  and  Exception.  —  The  ruling  of  the 
court  must  appear  from  the  assignment  of  error,"-  and  it  must  further- 
more appear  that  exception  was  taken  to  the  action  of  the  court,"^  and 
the  jiortiou  of  the  record  Avhere  the  exception  appeare  must  be  specifi- 


though  it  fail  to  state  the  reason  why 
such  ruling  is  claimed  to  be  erroneous. 
Scott  r.  Farmers'  &  M.  Nat.  Bank 
(Tex.  Civ.  App.),  66  S.  W.  485; 
Clarendon  Land  Co.  i\  McClelland, 
86  Tex.  179,  23  S.  W.  576,  22  L.  E. 
A.  105.  The  supreme  court  of  Texas 
in  referring:  to  this  ruling  said:  "Or- 
dinarily this  is  the  true  rule;  but 
■whether  such  rule  is  inflexible  and 
should  be  deemed  to  apply  in  a  case 
like  this,  where  the  issues  submitted 
were  as  to  isolated  facts  and  some 
of  the  findings  appear  to  be  di- 
rectly in  conflict  with  the  evidence 
we  need  not  determine."  Scott  v. 
Farmers  &  M.  Nat.  Bank,  97  Tex.  31, 
75  S.  W.  7,  104  Am.  St.  Rep.  835,  re- 
versing 66  S.  W.  485.  But  an  assign- 
ment of  error  which  "undertakes  to 
complain  of  the  action  of  the  court,  in 
overruling  two  motions  seeking  to  ac- 
complish different  results,"  is  too  gen- 
eral and  will  not  be  considered.  How- 
ever, where  an  assignment  of  error 
covers  several  pages  of  the  brief  and 
specifics  several  different  propositions, 
the  assignment  though  irregular  is  not 
void  and  will  not  be  disregarded.  Scott 
t".  Farmers  &  M.  Nat.  Bank,  supra. 
See  also,  Missouri,  K.  &  T.  E.  Co.  v. 
James  (Tex.  Civ.  App.),  120  S.  W.  269, 
in  which  the  court  held  that  the  "as- 
signment of  errors  need  not  set  forth 
the  reasons  why  the  action  of  the 
court  is  claimed  to  be  erroneous,"  it 
being  sufficient  to  specifically  point 
out  the  particular  ruling  complained 
of;  though  the  reason  be  stated  in  the 
assignment,  it  will  not  preclude  the 
stating  of  others  in  the  brief  being 
considered   by   the    court. 

92.  State  v.  Cleveland,  23  S.  D.  335, 
121    N.   W.   841. 

No  error  can  be  assigned  unless 
there  has  been  a  ruling  by  the  trial 
court,  as  it  is  a  ruling  only  that  can 
be  challenged.  Gibson  v.  Luther,  196 
Fed.  203,  116  C.  C.  A.  35.  See  also 
Harrington  &  Overton  v.  Chambers 
(Tex.  Civ.  App.),  143  S.  W.  662. 

Pennsylvania. — "An  assignment  of 
error  will  not  be  considered  which  does 
not  quote  the  judge's  answer  to  a 
point    totidem  verbis,   although    it   con- 
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tains  the  point."  Com.  v.  Stovas,  45 
Pa.  Super.  43.  See  also  Hall  v.  Phil- 
lips, 164  Pa.  494,  30  Atl.  353;  Dot- 
terer  v.  Scott,  29  Pa.  Super.  553. 

93.  U.  S.  —  Matheson  v.  United 
States,  33  Sup.  Ct.  355.  Ala.— Climax 
Lumb.  Co.  t:  Bav  City  Mach.  Wks., 
163  Ala.  654,  50  So.  935.  Cal.— Crane 
V.  Gladding,  59  Cal.  303.  lU.— In- 
dianapolis, B.  &  W.  E.  Co.  V.  Ehodes, 
76  111.  285.  Mich. — Jordan  v.  Le  Mes- 
surier,  155  Mich.  188,  118  N.  W.  952, 
15  Det.  Leg.  N.  1007;  Wheeler  &  Wil- 
son Mfg.  Co.  V.  Walker,  41  Mich.  239, 
1  N.  W.  1035.  Minn.— Cook  v.  Kitt- 
son, 68  Minn.  474,  71  N.  W.  670.  Pa. 
Chisholm  v.  Thompson,  233  Pa.  181, 
82  Atl.  67;  New  Cumberland  Borough 
V.  Eiverton  Consol.  W.  Co.,  232  Pa. 
525,  81  Atl.  548;  Eamschasel's  Estate, 
21  Pa.  Super.  497.  S.  D.— Scanlon  f. 
Eock,  125  N.  W.  638;  State  v.  Cleve- 
land, 23  S.  D.  335,  121  N.  W.  841; 
State  V.  Chapman,  1  S.  D.  414,  47  N.  W. 
411,  10  L.  E.  A.  432.  Tex.— Johnson 
r.  State  (Tex.  Crim.),  67  S.  W.  412; 
Dromgoole  Bros.  v.  Lissauer  &  Co. 
(Tex.  Civ.  App.),  152  S.  W.  1154; 
Velasco  F.  &  O.  Co.  v.  Texas  Co.  (Tex. 
Civ.  App.),  148  S.  W.  1184;  Old  Eiver 
Lumb.  Co.  V.  Skeeters  (Tex.  Civ.  App.), 
140  S.  W.  511;  Eankin  v.  Eankin  (Tex. 
Civ.  App.),  134  S.  W.  392;  Willis  v. 
Hatfield  (Tex.  Civ.  App.),  133  S.  W. 
929;  Baum  r.  McAfee  (Tex.  Civ.  App.), 
125  S.  W.  984. 

And  see  Thompson  v.  Evans,  2  Tenn. 
Ch.  App.  61.  But  see  Watson  v.  Cain, 
171  Ala.  151,  54  So.  610,  as  to  when 
reference  to  exception  unnecessary. 

Assignments  not  based  on  exceptions 
will  under  some  circumstances  be 
stricken  on  motion.  State  v.  Lyons, 
70  N.  J.  L.  635,  58  Atl.  398;  Delaware, 
L.  &  W.  E.  Co.  V.  Nevelle,  51  N.  J.  L. 
332,  17   Atl.   836,   19   Atl.   538. 

In  Kansas  the  statute  requires  that 
all  errors  complained  of  be  set  forth 
in  the  petition  in  error.  It  is  not, 
however,  necessary  that  the  petition 
should  show  that  exceptions  were  tak- 
en to  such  erroneous  rulings.  Deibolt 
V.  Bradley,  10  Kan.  App.  576,  62  Pac. 
431. 
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cally  pointed  out."*  It  is  not  sufficient  to  merely  assign  the  overruling  of 
exceptions  as  error.*^^ 

F.     Specification  To  Embrace  But  One  Exception.  —  No  specifi- 
cation should  embrace  more  than  one  exception,'**'  but  this  is  merely 


94.  Modern  Brotherhood  of  America 
V.  Chandler  (Tex.  Civ.  App.),  146  S.  W. 
626. 

In  Michigan  the  supreme  court  (Su- 
preme Court  Rule  40  [68  N.  W.  viii], 
and  Circuit  Rule  47e)  provides  that 
the  assignments  of  error  must  disclose 
tha  nature  of  the  objection  and  the 
page  of  the  record  where  the  same 
may  be  found.  Carby  v.  Combs,  166 
Mich.  347,  130  N.  W.  625,  18  Det.  Leg. 
N,  92. 

95.  U.  S. — City  of  Anniston  V.  Safe 
Deposit  &  Tr.  Co.,  85  Fed.  856,  29 
C.  C.  A.  457.  Ind. — Supreme  Tent 
Knights  of  Maccabees  v.  Volkert,  25 
Ind.  App.  627,  57  N.  E.  203.  Tenn. 
Schoenpflug  v.  Ketcham  (Tenn.  Ch. 
App.),  52  S.  W.  666.  Tex. — Chimene 
f.  Baker,  32  Tex.  Civ.  App.  520,  75 
S.  W.  330;  Henry  v.  McXew,  29  Tex. 
Civ.  App.  288,  69  S.  W.  213;  Wetz  v. 
Wetz,  27  Tex.  Civ.  App.  597,  66  S.  W. 
869;  Cassidy  v.  Scottish  American  Mtg. 
Co.,  27  Tex.  Civ.  App.  211,  64  S.  W. 
1023.  Va.— Chesapeake  &  0.  R.  Co.  v. 
Eison,  99  Va.  IS.  37  S.  E.  320,  2  Va. 
Sup.  Ct.  648.  Wash.— Interstate  Sav. 
&  L.  Assn.  V.  Benson,  28  Wash.  578,  68 
Pac.   1038. 

In  North  Carolina  "it  has  always 
been  held  that  an  appeal  is  itself  a 
Bufficient  exception  and  assignment  of 
error  to  the  judgment,  for  that  is  a 
matter  appearing  upon  the  face  of  the 
record  proper,  and  as  to  errors  on  the 
face  of  the  record  no  exception  is  re- 
quired. Revisal,  1905,  sec.  1542.  This 
is  fully  discussed  in  Thornton  v.  Brad}', 
100  N.  C.  38,  5  S.  E.  910,  which  has 
been  repeatedly  cited  since.  But  if  an 
exception  and  assignment  of  error  to 
the  judgment  were  necessary,  the  ap- 
peal itself  is  a  sharp  assignment  that 
the  facts  found  or  admitted  do  not 
justify  the  judgment.  Appomattox 
Company  v.  Buffalo,  121  N.  C.  37,  27 
S.  E.  999;  Murray  v.  Sutherland,  125 
N.  C.  176,  34  S.  E.  270;  Delozier  i;. 
Bird,  123  N.  C.  692,  31  S.  E.  834; 
Cummings  v.  Hoffman,  113  N.  C.  269, 
18  S.  E.  170.  Of  course  if  the  appeal 
is  an  exception  to  the  judgment,  it 
is  on  the  ground  that  the  facts  found 
or   admitted    do   not   justify  the   judg- 


ment.    And   when   there   are   no   other 
exceptions  in  the  case,  this  one  excep- 
tion  cannot   be   grouped.     It   has   been 
urged   that,   if   an    appeal   is   itself   an 
exception  to    the   judgment,   and   when 
it   is   the   only   exception   it   cannot   be 
grouped,,   that,    therefore,    when    a    de- 
murrer  is    sustained    or    overruled,    the 
appeal  from   such   judgment   is   a   suffi- 
cient assignment.     It  would  be,  but  for 
the    fact    that    Revisal,    1905,    sec.    475, 
provides:    'The  demurrer  shall  distinct- 
ly specify  the  grounds  of  objection  to 
the    complaint.      Unless    it    does    so,    it 
shall    be    disregarded.'      Therefore,     on 
appeal  from  a  judgment  on  a  demurrer, 
the  assignment  of  error  should  specify 
which    of   the   grounds   set    out    in    the 
demurrer    will    be    relied    upon    on    ap- 
peal.    If  only  one,  that  should  be  spe- 
cified, else  the  demurrer  is  general  and 
therefore  'to  be  disregarded.'     Eevisal,- 
475.      A    demurrer    cannot    state    gen- 
erally that  a  complaint  is  invalid,  and 
must    specify   wherein.      When    the    de- 
murrer is  on  the  ground  that  the  com- 
plaint   does    not    state    a    cause    of   ac- 
tion,  or   that   the   court   does  not   have 
jurisdiction,  it  may  be  taken  are  tenus, 
and   Rule   27    (53    S.   E.   viii)    provides 
that  such  exceptions  can  be  taken   for 
even   the  first   time  in  this  Court,   and 
indeed,  if  not  assigned,  the  Court  should 
take   notice   of  it   ex   mere   motu.     An 
appeal  being  of  itself  an  exception  to, 
and   assignment   of   error   in,   the   judg- 
ment,   and    when    there   is    (as   in    this 
case)   no  other  assignment  of  error  in- 
capable  of   being   grouped,   the  motion 
to    dismiss     for      noncompliance      with 
Rule    21    must   be    denied."      Ullery    v. 
Guthrie,   14S   N.   C.   417,   62   S.   E.   552. 
96.     U.    S.— United   States   v.   Indian 
Grave  Drainage  Dist.,  85  Fed.   928,   29 
C.  C.  A.  578.     Ala. — Stowers  Furniture 
Co.  V.  Brake,   158  Ala.   639,   48   So.   89, 
if  two   distinct  rulings  be  embraced  in 
one  assignment  both  must  be  reversible 
error  to  warrant  the   assignment  being 
sustained.     Ariz. — Ward   r.   Sherman,  7 
Ariz.    277,    64    Pac.    434,     reversed     on 
other  grounds,   192   U.   S.   168,   24   Sup. 
Ct.   227,  48   L.   ed.   391.     Conn.— Board 
of  Water  Comrs.  v.  Robbins,   82   Conn. 
623,  74  Atl.  938;   Town  of  Norwalk  v. 
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an    irrofrnlarity    that    the    court    in    its    discretion    may    waive."^ 
G.     IMatter  Involving  Constitutionaij  Law.  —  The  necessity  for 
distinctness  and  particularity  in  the  assignment  of  error  is  also  im- 
portant when  it  is  desired  to  present  questions  of  constitutional  law.''^ 


Ireland.  CS  Conn.  1,  35  Atl.  804.  Ind. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Nor- 
man, 17  Ind.  App.  355,  46  N.  E.  702. 
Neb. — Walters  r.  Viliaf^e  of  Exeter,  12G 
N.  W.  SOS  (where  in  one  assignment  of 
erro'r  complaint  is  made  of  a  number 
of  requested  instructions  and  one  of 
such  requests  was  properly  refused,  the 
assignment  of  error  will  be  overruled) ; 
Morsch  V.  Besack,  52  Neb.  502,  72  N. 
W.  953;  Atwood  v.  Marshall,  52  Neb. 
173,  71  N.  W.  1064;  Kliment  v.  Cor- 
coran, 51  Neb.  142,  70  N.  W.  910.  Pa. 
Merritt  &  Co.  V.  Poli  (Pa.),  84  Atl. 
683;  Berg  v.  Butler  Sav.  &  Tr.  Co.,  233 
Pa.  469,  82  Atl.  683;  Gibson  v.  Bessemer. 
&  L.  E.  R.  Co.,  226  Pa.  198,  75  Atl. 
194,  27  L.  R.  A.  (N.  S.)  689  (citing 
Mellick  r.  Pennsylvania  R.  Co.,  203 
Pa.  457,  53  Atl.  340) ;  Keiser  V.  Eberly, 
226  Pa.  21,  74  Atl.  648;  Catlin  v.  North- 
ern Coal  &  I.  Co.,  225  Pa.  262,  74  Atl. 
56  (a  single  assignment  of  error  to 
the  refusal  of  the  court  to  strike  out 
the  testimony  of  a  number  of  witnesses 
is  improper) ;  Haley  v.  American  Ag. 
Chem.  Co.,  224  Pa.  316,  73  Atl.  557 
(an  assignment  raising  three  separate 
questions  violates  rule  20);  Vivian  V. 
Challenger,  45  Pa.  Super.  1;  Ripka  V. 
Mutual  Fire  Ins.  Co.,  36  Pa.  Super. 
517  (combining  two  distinct  rulings  in 
one  assignment  is  improper).  Tex. 
Freeman  v.  Puckett  (Tex.  Civ.  App.), 
120  S.  W.  514  (joining  assignment  re- 
garding charge  or  measure  of  damages 
with  one  that  the  jury  were  allowed 
to  consider  elements  of  damage  not 
sustained  by  the  evidence) ;  Houston 
&  T.  C.  R.  Co.  V.  Quebedeaux  &  Son 
(Tex.  Civ.  App.),  119  S.  W.  1158  (in 
such  case  the  assignment  must  be  fol- 
lowed by  one  or  more  pertinent  propo- 
sitions); Missouri,  K.  &  T.  R.  Co.  v. 
Weiser  (Tex.  Civ.  App.),  118  S.  W. 
166  (one  assignment  presenting  distinct 
propositions  of  law  will  not  be  con- 
sidered). But  see  Steely  v.  Texas  Imp. 
Co.  (Tex.  Civ.  App.),  119  S.  W.  319, 
that  an  assignment  of  error  complain- 
ing of  two  rulings  relating  to  separate 
and  distinct  questions  is  insufficient 
though  followed  by  propositions  and 
statements  relating  to  each  of  such 
questions. 
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And  see  Mitchell  v.  Mason  (Fla.),  61 
So.  579;  West  Homestead  Borough  V. 
Erbeck   (Pa.),  86  Atl.  773. 

Particularity  in  Exceptions. — Assign- 
ment of  error  as  to  the  admission  of 
testimony  based  upon  general  excep- 
tions are  not  reviewable  in  the  supreme 
court  of  the  United  States.  Choctaw, 
Oklahoma,  etc.  R.  Co.  V.  McDade,  191 
U.  S.  64,  24  Sup.  Ct.  24,  48  L.  ed. 
96,  affirming  112  Fed.  888,  50  C.  C.  A. 
591. 

97.  Board  of  Water  Comrs.  v.  Rob- 
bins,  82  Conn.  623,  74  Atl.  938. 

98.  Masonic  F.  T.  Assn.  v.  City  of 
Chicago,  217  111.  58,  75  N.  E.  439; 
Mayor,  etc.  of  Rahway  v.  Board  of 
Health,  SO  N.  J.  L.  166,  77  Atl.  86. 

Constitutionality  of  Statute. — When 
the  constitutionality  of  a  statute  is 
sought  to  be  raised  on  appeal,  such 
question  must  be  presented  by  propei 
assignments  of  error.  Black  v.  Botzke, 
244  111.   200,   91   N.  E.   71. 

Presenting  Constitutional  Question. 
An  assignment  of  error  that  a  specified 
act  of  the  legislature  is  unconstitu- 
tional, is  too  general.  Standish  v. 
Bridgewater,  159  Ind.  386,  65  N.  E. 
189. 

Indefinite  Specification. — An  assign- 
ment of  error  in  substance  that  an 
act  of  the  General  Assembly  is  ren- 
dered unconstitutional  because  of  its 
construction  by  the  supreme  court 
when  considered  in  connection  with  an- 
other statute  as  construed  by  the  court 
of  appeals,  which  neither  identifies  or 
sets  out  the  decisions  referred  to,  nor 
the  statute  alleged  to  be  construed  by 
the  court  of  appeals,  is  too  indefinite 
to  raise  any  point  for  decision.  Cars- 
well  V.  Wright,  133  Ga.  714,  66  S.  E. 
905. 

An  assignment  of  error  making  what 
purports  to  be  a  constitutional  question 
in  the  following  language:  "Because 
the  provisions  of  the  statute  (meaning 
the  alternative  road  statute)  authoriz- 
ing such  act,  is  unconstitutional,"  is 
too  general  to  raise  a,  constitutional 
question  for  certification  to  the  supreme 
court.  Logue  v.  Hancock  County  (Ga.), 
68  S.  E.  866;  Tooke  V.  State,  4  Ga.  App. 
495,  61  S.  E.  917. 
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H.  Preliminary  Proceedings  in  Criminal  Cases.  —  When  it  is 
sought  to  assign  error  upon  the  regularity  or  legality  of  summoning 
the  grand  jury,  it  is  held  that  the  precept  complained  of  should  be 
set  out.»» 

I.  Interlocutory  Proceedings.  —  1.  General  Rule.  —  The  neces- 
sity for  specific,  definite  and  certain  assignments  of  error  is  also  ap- 
plicable generally  to  appeals  affecting  interlocutory  rulings,  when  such 
an  appeal  is  permitted.^  The  order  complained  of  should  be  set  out 
in  the  assignment  of  error.-    And  it  has  been  held  permissible  where 


An  assignment  of  error  that  an  act 
of  the  legislature  is  "too  vague  and 
indefinite  to  be  enforced  and  also  is 
contrary  to  natural  law  and  violative 
of  natural  rights,"  etc.,  raises  no  ques- 
tion, and  is  itself  "vague  and  in- 
definite." Prey  V.  Oemler,  120  Ga. 
223,  47  S.  E.  546. 

Scope  of  Assignment. — An  assign- 
ment of  error  which  only  raises  the 
question  of  constitutionality  of  a  stat- 
ute, is  not  sufficient  to  present  a  ques- 
tion that  the  statute  nowhere  "for- 
bids" the  acts  that  constitute  the  of- 
fense and  that  under  the  section  con- 
sidered there  is  no  offense  stated. 
State  V.  Central  Lumb.  Co.  (S.  D.), 
123  N.  W.  504. 

An  assignment  of  error  that  an  act 
is  unconstitutional  is  insufficient  when 
it  fails  to  state  whether  it  is  the  con- 
stitution of  the  state  or  of  the  United 
States,  nor  what  section,  article  or 
principle  is  violated.  State  v.  Wash- 
ington, 55  S.  C.  372,  33  S.  E.  453. 

99.     Williams  v.  State,   69   Ga.   11. 

1.  U.  S. — Jones  v.  United  States, 
135  Fed.  518,  68  C.  C.  A.  68,  over- 
ruling motion  to  quash  alternative  writ 
of  mandamus  and  to  compel  relator  to 
amend  the  petition  will  not  be  con- 
sidered unless  assigned  as  error.  Ga. 
Branham  v.  State,  96  Ga.  307,  22  S.  E. 
957.  111.— Jackson  v.  Warren,  32  111. 
331,  refusal  to  grant  a  motion  to  quash 
vrrit  in  action  for  forcible  detainer. 
Ind.— Windfall  Nat.  Gas  Mfg.  &  Oil 
Co.  V.  Terwilliger,  152  Ind.  364,  53 
N.  E.  284  Cmotion  for  venire  de  novo) ; 
Goldthait  v.  Cincinnati,  W.  &  M.  R. 
Co.,  143  Ind.  356,  42  N.  E.  6S7  (motion 
denying  an  order  to  amend  the  rec- 
ord); Nafe  V.  Leiter,  103  Ind.  138,  2 
N.  E.  317  (the  overruling  of  a  mo- 
tion to  quash  writ  of  replevin  must  be 
assigned  independently  and  cannot  be 
raised  by  motion  for  new  trial);  Wah 
Kee    V.    Clark    (Ind.    App.),    96    N.    E. 


18  (motion  to  make  complaint  more 
definite  and  certain);  Huggins  v. 
Hughes,  11  Ind.  App.  465,  39  N.  E. 
298  (motion  to  strike  out  a  paragraph 
in  a  pleading).  la. — McMillan  f. 
American  Exp.  Co.,  123  Iowa  236,  98 
N.  W.  629;  Copeland  v.  Ferris,  118  Iowa 
554,  92  N,  W.  699;  Slagle  v.  DeGooyer, 
115  Iowa  401,  88  N.  W.  932  (motion 
for  retaxation  of  costs) ;  Hogueland  v. 
Arts,  113  Iowa  634,  85  N.  W.  818;  Fink 
t'.  Mohn,  85  Iowa  739,  52  N.  W.  506; 
Patterson  v.  Jack,  59  Iowa  632,  13 
N.  W.  724;  Powers  v.  O'Brien,  54  Iowa 
501,  6  N.  W.  720  (motion  in  equitable 
actions),  Tenn. — Gorrell  v.  Mayor  of 
Newport,  1  Tenn.  Ch.  App.  120,  mo- 
tion to  strike  out  part  of  answer.  Wash. 
Kratz  V.  Dawson,  3  Wash.  Ter.  100, 
13  Pac.  663,  overruling  motion  to 
quash  attachment. 

Appointment  of  Receiver. — An  as- 
signment of  error  on  an  appeal  from 
an  order  appointing  a  receiver,  that 
' ' such  order  was  granted  contrary  to 
statute,"  or  that  "such  order  is  ir- 
regular and  erroneous,"  are  both  too 
general.  Chicago  &  S.  E.  R.  Co.  V.  St. 
Clair,  144  Ind.  371,  42  N.  E.  225. 

Motion  for  Change  of  Venue. — An 
assignment  of  error  to  the  refusal  of 
the  court  to  grant  a  change  of  venue 
will  not  be  considered,  where  neither 
the  order  of  the  court,  nor  an  excep- 
tion thereto  is  set  forth  in  the  as- 
signment. Sipe  V.  Pennsylvania  R.  Co., 
222  Pa.   400,   71    Atl.   847. 

Bill  of  Particulars. — The  application 
and  the  ruling  thereon  must  be  set 
forth  in  the  assignment.  Com.  V.  Pow- 
ell, 23   Pa.   Super.   370. 

2.  Hilliard  v.  Sterlingworth  R.  Sup- 
ply Co.  (Pa.),  84  Atl.  680;  Arnold  V. 
Russell  C.  &  S.  P.  Co.,  212  Pa.  303,  61 
Atl.   914. 

Failure  To  Set  Out  Order  or  Excep- 
tion.— An  assignment  of  error  to  tlio 
refusal  of  the  court  to  grant  a  motion 
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sueli  nn  appeal  is  not  allowed,  to  present  assignments  of  error  com- 
plaining of  an  interlocutory  ruling  upon  a  general  exception  to  the 
final  judgment.-'' 

2.  When  Motion  Based  on  Various  Grounds.  —  When  a  motion  is 
based  on  more  than  one  ground,  and  is  granted  or  refused  generally, 
the  assignment  of  error  must  distinctly  specify  the  ground  of  error 
or  it  will  not  be  considered.* 

3.  Appeals  From  Decree  Granting  Preliminary  Injunction.  —  On 
appeal  from  a  decree  granting  a  preliminary  injunction  there  will  be 
an  affirmance  if  the  appellant  fails  to  incorporate  in  his  assignments 
of  error  the  decree  awarding  the  preliminary  injunction.^  And  on 
appeal  from  such  an  order,  an  assignment  of  error  is  sufficiently 
definite  if  it  assert  that  the  court  erred  in  granting  the  order.° 

In  Texas  formal  assignments  of  error  are  not  required  on  an  ap- 
peal from  an  order  granting  an  injunction;'^  but  in  determining  the 
objections  made  to  the  order,  the  assignments  of  error  in  the  record 
may  be  considered.^ 

J.  Defective  Assignment  Not  Cured  by  Subdividing.  —  A  de- 
fective assignment  cannot  be  subdivided  and  treated  as  good  in  part 
and  bad  in  part.'' 

K.  Combining  Defective  Assignments.  —  A  number  of  defective 
assignments  cannot  be  combined  to  constitute  a  good  one  any  more 
than  several  insufficient  paragraphs  of  a  complaint  can  be  deemed  a 
good  complaint.^" 


■will  not  be  considered,  where  neither 
the  exact  language  of  the  motion  nor 
the  order  are  set  forth,  nor  any  show- 
ing that  any  exception  was  taken  or 
allowed.  Sipe  v.  Pennsylvania  K.  Co., 
222  Pa.  400,  71  Atl.   847. 

3.  E.  E.  Prince  &  Sons  v.  J.  W.  Coch- 
ran &  Sons,  10  Ga.  App.  495,  73  S.  E. 
693. 

4.  111. — Earth  v.  Union  Nat.  Bank, 
67  Til.  App.  131.  Ind.— Chicago  &  S. 
E.  E.  Co.  V.  St.  Clair,  144  Ind.  371, 
42  N.  E.  225.  la. — Jamison  v.  Jamison, 
113  Iowa  720,  84  N.  W.  705;  Dirr  v. 
Dusenbery,  76  N.  W.  508.  Pa. — In  re 
Troubat  Ave.,  10  Pa.  Super.  27,  44 
W.  N.  C.  53.  Tex.— Missouri,  K.  &  T. 
E.  Co.  V.  Eeynolds  (Tex.  Civ.  App.), 
26   S.   W.   879. 

5.  Polish  F.  G.  &  L.  Assn.  v.  Kubiak 
(Pa.),  86  Atl.  296;  North  Mountain 
Water  Sup.  Co.  v.  Troxell,  223  Pa.  315, 
72  Atl.   621. 

Order  Must  Be  Quoted. — The  assign- 
ment of  error  will  not  be  considered 
unless  the  order  be  quoted  in  the  as- 
signment. Arnold  v.  Eussell  Car  & 
Snow  Plow  Co.,  212  Pa.  303,  61  Atl. 
914. 
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6.  TJ.  S. — Doan  t\  American  Book 
Co.,  105  Fed.  772,  45  C.  C.  A.  42.  Ga, 
Huxford  r.  Southern  Pine  Co.,  124  Ga. 
181,  52  S.  E.  439;  Atlanta  E.  &  P.  Co. 
V.  Atlanta  Eapid  Transit  Co.,  113  Ga. 
481,  39  S.  E.  12.  Ky.— Eedman  v. 
Forman,  83  Ky.  214.  S.  C— Strom  v. 
American  Freehold  Land  Mtg.  Co.,  42 
S.  C.  97,  20  S.  E.  16,  but  one  ground 
was  involved  in  this  case. 

See,  however,  to  the  contrary:  Kan. 
Eldridge  v.  Deets,  4  Kan.  App.  241,  45 
Pac.  948.  Pa. — North  Mountain  Water 
Sup.  Co.  V.  Troxell,  223  Pa.  315,  72 
Atl.  621.  Va.— Jones  v.  Christian,  86 
Va.  1017,  11  S.  E.  984. 

7.  Holbein  v.  De  La  Garza  (Tex. 
Civ.    App.),    126   S.    W.    42. 

8.  Holbein  v.  De  La  Garza  (Tex. 
Civ.  App.),  126  S.  W.  42. 

9.  Ilennessy  v.  Anstock,  19  Pa. 
Super.    644. 

Effect  Of. — ^When  several  errors  are 
combined  in  one  assignment,  whicli 
cannot  be  good  in  part  and  bad  in  part, 
all  the  matters  contained  therein  must 
constitute  error  or  the  assignment  will 
not  be  supported.  Brent  V.  Baldwin, 
160  Ala.  635,  49   So.  343. 

10.  Lake  v.  Lake,  99  Ind.  339. 
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L.  Reference  to  Record.  —  1.  General  Rule.  —  The  appellant  in 
his  assignment  of  errors  must  state  how  the  particular  error  occurred 
or  point  out  where  the  error  may  be  found  in  the  record.^^ 

The  errors 'Assigned  in  each  proceeding  are  to  be  determined  upon 
the  part  of  the  record  to  which  it  refers.  The  court  will  not  be  gov- 
erned by  or  examine  matter  in  any  other  record  for  the  purpose  of 
passing  on  the  questions  raised.^^  And  it  has  been  said  that  each 
assignment  of  error  should  be  so  complete  in  itself  that  reference  to 
other  parts  of  the  record  is  unnecessary.^^  ^  ^^s  also  been  held  that 
an  assignment  of  error  which  alleges  "that  there  is  error  in  the  fore- 
going record"  and  specifies  also  each  ruling  upon  which  error  is 
predicated,  is  not  objectionable.^* 

2.  Errors  Not  Shown  by  and  Conflicting  With  Record.  —  Errors 
assigned  that  are  not  shown  by  the  record/^  or  that  are  in  conflict 

leged  error  complained  of,  but  merely 
refers  to  the  glace  in  the  printed  rec- 
ord where  such  alleged  error  may  be 
found  is  wholly  insufficient.  This  is 
required  by  Supreme  Court  Eule  14 
(91  N.  W.  viii)  and  is  not  complied 
with  by  an  assignment  of  error  in 
the  following  form:  "Defendant  as- 
signs as  error  specification  of  error 
No.  3."  Minot  Flour  Mill  Co.  V. 
Swords   (N.  D.),  137   N.  W.  828. 

14.  Consumers  Gas  Tr.  Co.  v.  How- 
ard, 163  Ind.  170,  71  N.  E.  493.  Compare 
Polhemus  v.  Ann  Arbor  Sav.  Bank,  27 
Mich.   44. 

15.  TJ.  S. — Bell  i\  Union  Pac.  E.  Co., 
194  Fed.  366,  114  C.  C.  A.  326;  Wood- 
bury V.  Shawneetown,  74  Fed.  205,  34 
U.  S.  App.  655,  20  C.  C.  A.  400.  Ala. 
Haney  v.  Conoly,  57  Ala.  179.  Cal. 
Ferrier  v.  Ferrier,  64  Cal.  23,  27  Pac. 
960.  Conn. — Donovan  v.  Davis,  85 
Conn.  394,  83  Atl.  1025;  Decker  v. 
Mann,  80  Conn.  86,  66  Atl.  884.  D.  C. 
Whipple  V.  Geddis,  25  App.  Cas.  333. 
Fla.— Reyes  v.  State,  49  Fla.  17,  38 
So.  257.  Ga.— Barber  v.  State,  136 
Ga.  831,  72  S.  E.  248;  Visage  v.  Me- 
Kellar,  58  Ga.  140;  Leaptrot  v.  Robert- 
son, 37  Ga.  586;  Smith  v.  Mitchell,  6 
Ga.  456.  Ind.— State  v.  Lung,  168  Ind. 
553,  80  N.  E.  541;  Popijoy  v.  Miller, 
133  Ind.  19,  32  N.  E.  713;  Western 
Union  Tel.  Co.  V.  Frank,  85  Ind.  480; 
Bowman  v.  Cook  (Ind.  App.),  97  N.  E. 
553.  La. — State  v.  Fretwell,  5  La. 
Ann.  24.  Pa. — In  re  Road  in  Jefferson 
Twp.,  3  Pa.  Super.  467.  Tex.— Johnson 
V.  Sabine,  etc.  Co.,  69  Tex.  641,  7  S.  W. 
379;  Northern  Assur.  Co.  v.  Samuels,  11 
Tex.  Civ.  App.  417,  33  S.  W.  239;  Moss 
V.  Kittman  (Tex.  Civ.  App.),  21  S.  W. 
315. 


11.  Mich. — People  v.  Sanders,  139 
Mich.  442,  102  N.  W.  959.  Mo.— Davis 
17.  Barada  Ghio  R.  E.  Co.,  163  Mo.  App. 
328,  143  S.  W.  1108.  Pa.— Riesmeyer 
V.  O'Day,  45  Pa.  Super.  67;  Com.  v. 
Yocum,  37  Pa.  Super.  237.  Tex.— Chi- 
cago R.  I.  &  G.  R.  Co.  V.  Scott  (Tex. 
Civ.  App.),  156  S.  W.  294. 

See  also  tJifra,  VII,  C,  4,  a,  (I). 

An  assignment  of  error  that  the 
court  "erred  in  overruling  the  objec- 
tion of  respondent's  counsel  numbered 
1  on  the  margin  of  the  record,"  vio- 
lates this  rule.  People  v.  Lewis,  166 
Mich.   513,   132   N.   W.   82. 

South  Dakota. — "Chapter  15  of  the 
Laws  of  1911  has  not  in  any  manner 
modified  or  changed  the  requirements 
of  the  law  and  of  the  rules  of  this 
court  relating  to  assignments  or  speci- 
fications of  particular  errors  upon 
which  a  party  will  rely  on  a  motion 
for  a  new  trial  or  upon  appeal."  State 
V.  Doran,  28  S.  D.  486,  134  N.  W.  53. 

12.  Kan. — Parkhurst  v.  First  Nat. 
Bank,  55  Kan.  100,  39  Pac.  1027;  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Andrews, 
34  Kan.  563,  9  Pac.  213;  Hannon  v. 
Holmes,  5  Kan.  App.  220,  47  Pac.  162. 
N.  J. — Loper  v.  Somers,  71  N.  J.  L. 
657,  61  Atl.  85.  Pa.— Zn  re  Cessna's 
Estate,  192  Pa.  14,  43  Atl.  376;  Lan- 
dis  V.  Evans,  113  Pa.  332,  6  Atl.  908; 
Vanderslice  v.  Donner,  26  Pa.  Super. 
319. 

13.  Mcintosh  v.  Ropp,  233  Pa.  497, 
82  Atl.  949;  New  Cumberland  Borough 
V.  Riverton  Consol.  W.  Co.,  232  Pa. 
525,  81  Atl.  548;  Landis  V.  Evans,  113 
Pa.   332,  6  Atl.  908. 

An  assignment  which  on  its  face 
fails   to    advise    the    court    of    the   al- 
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with  the  record  will  not  be  considered."  An  assignment  of  error  must 
be  supported  by  the  record.  If  by  reference  to  such  record  the  assign- 
ment becomes  or  is  rendered  so  indefinite  that  it  cannot  with  reason- 
able certainty  be  made  applicable  to  the  record,  the  question  presented 
will  not  be  considercd.^^ 

VI.  RULES  GOVERNING  SPECIAL  FORMS  OF  ACTION.  —  A. 
Actions  in  Equity.  —  Assignments  of  error  are  necessary  in  equitable 
actions^^  but  are  not  required  to  be  as  specific  as  in  actions  at  law. 


And  see  Smith  v.  State  (Fla.),  61 
So.  120;  Joyner  v.  State  (Ga.  App.), 
77  S.  E.  9. 

An  assignment  of  error  referring  to 
matter  not  appearing  in  the  record  will 
not  be  considered.  Storrs  &  Harrison 
Co.  t\  Fusselman,  23  Ind.  App.  293,  55 
N.  E.  245.  To  same  effect,  Montague 
Compressed  Air  Co.  v.  City  of  Fulton, 
166   Mo.  App.   11,   148   S.  W.  422. 

"An  assignment  of  error  must  be 
based  upon  matter  appearing  in  the 
case  or  record  to  which  an  exception 
was  previously  taken.  .  .  ,  New 
matter  cannot  be  properly  introduced 
for  the  first  time  in  an  assignment  of 
error  for  the  purpose  of  excepting  to 
it,  especially  when  as  in  this  case,  the 
assignment  does  not  appear  to  have 
received  the  sanction  of  the  judge,  but 
is  inserted  after  his  signature  to  the 
case  on  appeal."  Allred  v.  Kirkman 
(N.  C),  76  S.  E.  244. 

16.  U.  S.— Cheney  v.  Bacon,  49  Fed. 
305,  4  U.  S.  App.  207,  1  C.  C.  A.  244; 
Field  V.  Gibbs,  Pet.  C.  C.  155,  9  Fed. 
Cas.  No.  4,766.  Conn. — Cumnor  v. 
Sedgwick,  67  Conn.  66,  34  Atl.  763; 
Wetmore  V.  Plant,  5  Conn.  541.  Ga. 
Henderson  v.  State,  123  Ga.  739,  51 
S.  E.  764.  Ind. — Singer  v.  Formoehlen, 
150  Ind.  287,  49  N.  E.  1055;  Heilman 
V.  Shanklin,  60  Ind.  424.  Kan.— Krue- 
ger  V.  Beckham,  35  Kan.  400,  11  Pac. 
158.  Ky. — Cook  v.  Conway,  3  Dana 
454.  Me. — Paul  v.  Hussey,  35  Me.  97; 
King  V.  Robinson,  33  Me.  114,  54  Am. 
Dec.  44.  Mass. — Gray  v.  Cook,  135 
Mass.  189;  Riley  v.  Waugh,  8  Cush. 
220  N.  H.— Collins  v.  Walker,  55  N. 
H.  437;  Claggett  v.  Simes,  31  N.  H. 
22.  N.  J.— Karnuff  v.  Kelch,  69  N.  J. 
L.  499,  55  Atl.  163,  affirmed,  71  N.  J. 
L.  .5.58,  60  Atl.  364;  Donnelly  v.  State, 
26  N.  J.  L.  463.  N.  M.— Waldez  t. 
Archuleta,  3  N.  M.  195,  5  Pac.  327. 
S.  D.— Ward  v.  Brown,  140  N.  W.  698. 
Tex. — Barstow  Trr.  Co.  v.  Black,  86  S. 
W.  1036;  Jennings  v.  Wilier  (Tex.  Civ. 
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App.),  32  S.  W.  24.  Eng.— Helbut  v. 
Held,  2  Str.  684,  93  Eng.  Reprint  782; 
Molins  V.  Werby,  1  Lev.  76,  83  Eng. 
Reprint  305;  Hudson  V.  Banks,  Cro. 
.lac.  28,  79  Eng.  Reprint  22;  Lampton 
V.  Collingwood,  1  Salk.  262,  cited  in  2 
Saund.   101. 

17.  Singer  v.  Tormoehlen,  150  Ind. 
2S7,  49  N.  E.  1055;  Collier  v.  Collier, 
150  Ind.  276,  49  N.  E.  1063;  Baldwin 
V.  Sutton,  148  Ind.  591,  47  N.  E.  629, 
1067;  Robbins  V.  Masteller,  147  Ind. 
122,  46  N.  E.  330;  Indiana  B.  W.  R, 
Co.  V.  McBroom,  98  Ind.  167;  Faulkner 
V.  Baltimore  &  O.  S.  W.  R.  Co.,  44  Ind. 
App.  441,  89  N.  E.  511;  Ripley  v.  Ocean 
A.  &  G.  Corporation  (Tex.  Civ.  App.), 
146  S.  W.  974;  Miller  v.  Freeman  (Tex. 
Civ.  App.),  127  S.  W.   302. 

Assignments  of  error  must  not  alone 
specifically  refer  to  the  rulings  and 
decisions  embraced  therein,  but  such 
assignments  must  be  supported  by  the 
record.  Baldwin  v.  Sutton,  148  Ind. 
591,  47  N.  E.  629,  1067. 

Error  Assigned  Must  Be  Founded  on 
the  Record. — An  assignment  of  error 
on  appeal  which  has  no  foundation  of 
fact  disclosed  by  the  record  upon 
which  it  can  rest,  presents  no  question 
and  must  be  disregarded.  Willis  V. 
Willis,  165  Ind.  325,  75  N.  E.  653. 

18.  U,  S.— Randolph  v.  Allen,  73 
Fed.  23,  19  C.  C.  A.  353.  Ala.— Purs- 
well  V.  Brooks,  58  Ala.  442;  Glover  v. 
Robinson,  Minor  101;  Lewis  v.  Lewis, 
Minor  35.  N.  M. — Shinnock  v.  Kuhn, 
4  N.  M.  159,  13  Pac.  424,  Conip.  Laws, 
§2189,  requiring  errors  to  be  assigned 
on  or  before  the  first  day  of  the  term 
to  which  the  cause  is  returnable  ap- 
plies also  to  equity  causes.  Vt. — Ban- 
fill  V.  Banfill,  27  Vt.  557.  But  see 
Bishop  V.  Day,  13  Vt.  116. 

Under  the  Iowa  practice  error  regard- 
ing rulings  on  demurrers  and  motions, 
including  motion  to  strike  out  mat- 
ter from  a  petition  in  equity  cases, 
must   bo   assigned  to   have  the   matter 
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It  will  be  sufficient  if  they  inform  the  court  of  the  matters  passed 

If  it  appears  from  the  complaint  that  there  is  a  plain  and  adequate 
remedy  at  law  and  no  ground  for  equitable  intervention  is  shown,  the 
appellate  court  may  notice  such  defect  though  no  error  be  assigned.-" 


reviewed,  though  on  appeal  the  case  is 
tried  de  novo.  Hogueland  v.  Arts,  113 
Iowa  634,  85   N.  W.  818. 

In  Pennsylvania  the  act  of  1897  (P. 
L.  G7),  relating  to  appeals,  has'  no 
reference  to  actions  in  equity,  and  the 
equity  practice  in  regard  to  assign- 
ments of  error  is  not  affected  by  that 
act.  Barlott  v.  Forney,  187  Pa.  301, 
41  Atl.  47,  42  W.  N.  C.  457. 

"Where  the  record  of  an  appeal  from 
a  decree  in  equity  fails  to  show  that 
the  appellant  filed  in  the  court  below 
a  brief  statement  of  the  errors  al- 
leged to  have  been  made  in  the  decree 
appealed  from,  as  required  by  equity 
rule  92,  the  appeal  may  be  quashed. 
Yerger  v.  Hunn,  231  Pa.  245,  80  Atl. 
527.     See  also  infra,  VII,  F,  3. 

Failure  to  file  a  statement  of  errors 
in  an  equity  action  is  ground  for 
quashing  the  appeal.  Swope  v.  Wake- 
field,  10   Pa.   Super.   342. 

Reviewing  Action  of  a  Master. — In 
equity  causes  the  appellate  court  re- 
views the  action  of  the  trial  judge  on 
the  report  of  a  master,  and  not  the  ac- 
tion of  the  master  per  se;  therefore  an 
assignment  of  error  that  "the  master 
erred  in  the  report  whicli  he  made  to 
the  court,"  cannot  be  considered.  Mc- 
Millan V.  Warren  (Fla.),  52  So.  825; 
Braxton  v.  Liddon,  55  Fla.  785,  46  So. 
324. 

Prior  Filing  of  Exceptions  Necessary. 
In  an  equity  ^uit  the  assignments 
should  be  to  the  final  action  of  the 
court  upon  exceptions  to  the  rulings 
of  the  trial  judge.  Assignments  of 
error  to  the  answers  and  findings  of 
the  trial  judge  before  the  filing  of  ex- 
ceptions is  improper.  United  El.  L. 
Co.  V.  East  Pittsburgh  Borough,  230 
Pa.  65,  79  Atl.  229. 

19.  Cameron  v.  Campbell,  5  Ind.  Ter. 
323  82  S.  W.  762,  reversed  on  other 
grounds,  141  Fed.  32,  72  C.  C.  A.  520. 
Pennsylvania  Rule. — Assignments  of 
error  in  equity  actions  which  do  not 
set  forth  "the  exceptions  nor  the  or- 
ders of  court  dismissing  them,"  in 
totidem  vcrhis,  fail  to  comply  with  the 
rule.  Cornell  v.  Seddinger  (Pa.),  S5 
Atl.    446.      Nor   will    assignments   that 


refer  to  questions  of  fact,  or  for  the 
taking  of  new  evidence  and  for  an 
additional  hearing  be  considered  where 
the  testimony  is  not  printed.  Jones 
V.  Aronson,  45  Pa.  Super.  148. 

Under  a  petition  in  equity  the  assets 
of  a  corporation  being  placed  in  the 
hands  of  a  receiver,  a  garnishee  creditor 
intervened  claiming  a  priority.  It  was 
agreed  that  any  issue  arising  out  of 
the  garnishment  suit  should  be  heard 
by  the  presiding  judge,  "the  question 
being  left  for  determination  as  to 
whether  the  garnishing  creditor  ob- 
tained any  right  to  the  funds  so  caught 
under  the  garnishment  proceedings; 
this  question  is  now  before  the  court.'  " 
The  presiding  judge  held  that  such 
creditor  obtained  no  priority  to  which 
an  exception  was  taken.  These  facts 
were  stated  in  the  bill  of  exceptions 
and  stated  further,  "  'the  plaintiff  in 
error  excepts  to  said  order  of  Dec.  5, 
1908  (the  order  stated  above),  and  as- 
signs the  same  as  error,  and  presents 
this  its  bill  of  exceptions,  and  prays 
that  the  same  may  be  certified  and 
transmitted  to  the  Supreme  Court,  in 
order  that  the  errors  therein  complained 
of  may  be  examined  and  corrected.'  " 
This  was  held  to  be  a  sufficient  as- 
sio-nment  of  error.  Patterson  v.  Beck, 
133  Ga.  701,  66  S.  E.  911. 

Judgment  Involving  Sale  of  Trust 
Estate. — On  general  appeal  from  a 
judgment  in  an  equitable  action  to  sell 
a  trust  estate,  presenting  to  the 
court  whether  the  judgment  was  proper 
on  the  undisputed  facts,  the  court  is 
not  confined  to  the  assignment  of  er- 
rors, but  will  examine  and  correct  the 
judgment  in  every  respect  when  legal 
principles  were  violated  to  the  preju- 
dice of  the  appellants  (in  this  case 
appellants  were  minors),  so  far  as  such 
violation  clearly  appears  from  the  rec- 
ord. Euggles  v.  Tyson,  104  Wis.  500, 
79  N.  W.  766,  81  N.  W.  367,  48  L. 
E.  A.  809. 

20.  Williams  V.  People,  48  Fla.  316, 
37  So.  572;  City  of  Jacksonville  v. 
M.assoy  Business  College,  47  Fla.  339, 
36  So.  432. 
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In  lowa-^  and  Tennessee"-  equity  cases  are  tried  de  novo  in  the  ap- 
pellate court,  ajid  as  a  rule  no  assignment  of  errors  is    necessary," 
B,     Probate  Proceedings.  —  In  probate  appeals  an    appellant    is 
restricted  to  matters  specified  in  his  assignment  of  errors.^*    A  state- 


21.  The  low.i  constitution,  §4,  art. 
5,  provides  that  an  appeal  in  equity 
action  brings  up  the  whole  case  for 
review,  and  a  retrial  on  the  facts  as 
well  as  the  law;  no  assignment  of  er- 
rors being  necessary.  Luke  v.  Koenen, 
120  Iowa  103,  94  N.  W.  278;  Lessenich 
r.  Sellora,  119  Iowa  314,  93  N.  W.  348; 
Ileidlebaugh  v.  "Wagner,  72  Iowa  601, 
34  N.  W.  439;  Early  v.  Burt,  68  Iowa 
716,  28  N.  W.  35;  Hackworth  v.  ZoUars, 
30  Iowa  433. 

Error  in  rulings  on  the  admissibility 
of  evidence  in  an  equity  case  need  not 
be  assigned.  Luke  v.  Koenen,  120 
Iowa  103,  94  N.  W.  278;  Lessenich  V. 
Sellers,  119  Iowa  314,  93  N.  W.  348. 

The  rule  above  stated  only  applies 
when  issues  of  fact  are  joined  and 
testimony  introduced.  When  the  ques- 
tion is  one  of  law,  or  when  a  party 
in  an  equity  case  stands  upon  a  motion 
or  a  demurrer  and  appeals  therefrom, 
exceptions  should  be  taken  and  error 
assigned.  Slagle  V.  DeGooyer,  115 
Iowa  401,  88  N.  W.  932  (motion  for 
retaxation  of  costs) ;  Williams  v.  Des 
Moines  Loan  &  Tr.  Co.,  114  Iowa  334, 
86  N.  W.  366;  Hogueland  V.  Arts,  113 
Iowa  634,  85  K  W.  818;  Clearfield  Bank 
V.  Olin,  112  Iowa  476,  84  N.  W.  508; 
Marshall  i\  Westrope,  98  Iowa  324,  67 
N.  W.  257;  Exchange  Bank  v.  Pottorfe, 
96  Iowa  354,  65  N.  W.  312;  Fink  v. 
Mohn,  85  Iowa  739,  52  N.  W.  506;  Pow- 
ers V.  O'Brien  County,  54  Iowa  501,  6 
N.    W.    720. 

No  error  need  be  assigned  on  an  ap- 
peal from  an  order  appointing  a  re- 
ceiver; the  matter  being  brought  by 
petition  in  equity.  Clark  v.  Raymond, 
84  Iowa  251,  50  "N.  W.  1068. 

Though  the  action  be  an  equitable 
one  triable  de  novo  in  the  appellate 
court  without  an  assignment  of  errors, 
to  have  the  case  also  considered  on 
error  the  error  must  be  assigned,  and 
without  it  the  court  will  not  review  the 
action  of  the  trial  court  in  sustaining 
a  demurrer.  Marshall  v.  Westrope,  98 
Iowa  324,  67  N.  W.  257.  Nor  will  an 
order  transferring  a  law  action  to  the 
equity  calendar  be  considered  without 
assignment    of    error.       McClelland     v. 
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Saul,  113  Iowa  208,  84  N.  W.  1034,  86 
Am.   St.   Rep.   370. 

On  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  a  petition  in 
equity,  assignments  of  error  are  re- 
quired. Exchange  Bank  v.  Pottorfe, 
96  Iowa  354,  65  N.  W.  312.  See  also 
Fink  V.  Mohn,  85  Iowa  739,  52  N.  W. 
506  (in  this  case  no  issue  of  fact 
was  joined  and  therefore  assignment 
of  error  was  necessary) ;  Thomas  v.  Mc- 
Doneld,  77  Iowa  126,  41  N.  W.  592 
(though  the  case  was  an  equitable  one 
the  evidence  was  filed  too  late  and  as- 
signment of  error  was  therefore  neces- 
sary) ;  Patterson  t>.  Jack,  59  Iowa  632, 
13  N.  W.  724  (on  appeal  from  motion 
for  new  trial  error  must  be  assigned) ; 
Powers  V.  0  'Brien  County,  54  Iowa 
501,  6  N.  W.  720.  But  see  Clark  v. 
LarkiUy  9  Iowa  391  (assignment  of 
error  necessary  but  may  be  very  gen- 
eral) ;  Chapman  v.  Arnold,  1  Greene 
(Iowa)  368  (this  was  under  the  ter- 
ritorial laws). 

In  equity  actions  its  utility  seems  to 
be  limited  to  rulings  affecting  the 
pleadings  or  the  decree.  Smith  v.  Wells- 
lager,  105  Iowa  140,  74  N.  W.  914. 

As  to  necessity  of  assignment  of  er- 
ror on  rulings  on  the  pleadings  in  equity 
cases,  see  Scribner  v.  Taggart,  123  Iowa 
321,  98  N.  W.  798. 

22.  Appeals  to  the  chancery  court 
if  appeals  are  tried  de  novo,  and  even 
when  an  appeal  relates  to  a  particular 
point  in  the  case,  all  questions  bear- 
ing on  it  are  opened  up  for  review 
without  the  necessity  of  assigning  er- 
ror. Webster  v.  Whitworth  (Tenn.  Ch. 
App.),  63  S.  W.  290. 

23.  As  to  assignments  of  cross-er- 
rors in  equity  actions,  see  Jones  v. 
Ducktown  Sulphur,  Copper  &  Iron  Co., 
109   Tenn.   375,   71   S.   W.   821. 

24.  Burpee  v.  Burpee  (Me.),  84  Atl. 
648;  Merrill  Trust  Co.  v.  Hartford,  104 
Me.  566,  72  Atl.  745,  129  Am.  St.  Rep. 
415;  Stevens  v.  Stevens,  71  N.  H.  579, 
53  Atl.  1020;  Simmons  V.  Goodell,  63 
N.   H.   458. 

Where  the  reason  assigned  in  the 
appeal  was  "the  rejection  and  dis- 
allowance of  said  report,"  it  was  held 
that  such  S'tatement  was  not  sufficient 


EBBOBS,   ASSIGNMENT   OF 


561 


ment  embracing  both  matters  of  fact  and    of    law    is    permissible.'-' 

When  necessary  to  prevent  injustice  the  court  may  permit  the  filing 

of  additional  assignments  of  error,  in  the  nature  of  an  amendment.-^ 

VII.     SPECIFIC  APPLICATION  OF  RULES.  — A.     Service  op 

Process. —  The  question  of  the  sufficiency  of  the  summons^^*  or  the 

service  of  process  must  be  specifically  assigned.     The  sufficiency  of 

the  service  is  not  raised  by  an  assignment  that  the  pleadings  did  not 

authorize  the  judgment.-^ 

B.    The  Pleadings.  —  1.     Rulings  Must  Be  Assigned.  —  Rulings 


to  disclose  error  in  the  decree  of  the 
probate  judge.  Stevens  v.  Stevens,  71 
N.  H.*579,   53  Atl.   1020. 

In  Maine  in  appeals  in  probate  eases 
the  same  technical  precision  of  state- 
ment and  pleading  are  not  required  as 
in  actions  at  law.  "Two  things,  how- 
ever, are  indispensable:  The  appeal 
must  show  what  order,  sentence,  decree 
or  denial  of  the  judge  of  probate  is  ap- 
pealed from;  and,  taking  all  allegations 
in  the  appeal  and  the  reasons  therefor 
to  be  true,  it  must  appear  that  there 
was  error.  This  much  is  necessary  in 
order  to  inform  interested  parties  what 
13  the  issue,  and  to  show  prima  facie 
that  the  appellant  is  aggrieved.  Any- 
thing short  of  this  would  do  away  with 
all  the  rules  of  pleading  and  defeat 
the  salutary  purposes  for  which  they 
have  been  adopted."  In  re  Gurdy,  101 
Me.  73,  63  Atl.  322. 

Where  "in  his  appeal  proper,  pre- 
ceding the  reasons  of  appeal,  the  ap- 
pellant sets  out  with  clearness  and  pre- 
cision the  matter  of  his  petition  before 
the  probate  court  and  the  decision  of 
the  court  thereon  and  states  that  he 
is  aggrieved  by  the  decree  of  the 
court  whereby  his  petition  'was  dis- 
missed,' "  a  reason  of  appeal  that  the 
decree  was  contrary  to  law  and  the 
facts,  is  sufficient.  Appeal  of  Farnum 
(Me.),  78  Atl.  901. 

In  Pennsylvania  assignments  of  er- 
ror in  appeals  from  the  "Orphans 
Court"  must  comply  with  Eules  15  and 
16.  They  will  not  be  considered  where 
they  fail  to  set  forth  the  rulings  of 
the  court,  or  where  it  fails  to  appear 
therefrom  that  any  objection  or  excep- 
tion was  interposed  to  the  admission 
or  exclusion  of  testimony.  Eam- 
schasel's   Estate,   21   Pa.   Super.   497. 

25.  Lane  v.  Hill,  68  N.  H.  398,  44 
Atl.  597.  See  also  Appeal  of  Farnum 
(Me.),  78  Atl.  901. 

In   Massachusetts   prior    to    1888,    on 


an  appeal  from  the  probate  court  it 
was  necessary  for  the  appellant  to  file 
his  reasons  of  appeal  in  the  probate 
registry.  This  was  amended  by  St. 
1888,  c.  290,  §2,  when  for  the  first 
time  no  reasons  for  appeal  as  above 
stated  were  required,  but  notice  was 
still  required  to  all  parties  adversely 
interested  of  the  entry  of  the  appeal. 
This  continued  until  the  adoption  of 
Chancery  Eule  40  in  June,  1893,  re- 
quiring among  other  things  that  appel- 
lant when  entering  the  appeal  "shall 
file  with  the  clerk  a  statement  of  his 
objections  to  the  decree  appealed 
from."  This  rule  is  now  incorporated 
in  E.  L.,  c.  162,  §10.  The  "reasons  of 
appeal"  or  "statement  of  objections" 
is  "in  the  nature  of  an  assignment  of 
errors"  and  "at  the  trial  in  the  ap- 
pellate court,"  the  appellant  is  "con- 
fined to  the  reasons  therein  stated." 
In  the  absence  of  a  compliance  with 
these  requirements  the  appellate  court 
is  without  jurisdiction.  Bartlett  V. 
Slater,  183  Mass.  152,  66  N.  E.  631. 

As  to  questions  of  correctness  of  find- 
ings  of  fact,   see  infra,  VII,  E,  2. 

26.  Pfoutz's  Case,  40  Pa.  Super. 
130. 

In  New  Hampshire  upon  an  appeal 
from  the  probate  court  an  amendment 
to  the  reasons  of  appeal,  relating  to 
the  form  and  not  the  substance  there- 
of, is  permissible.  Lane  v.  Hill,  68  N. 
H.  398,  44  Atl.  597.  See  also  Managle 
V.   Parker,   74   N.   H.   422,   68   Atl.   538. 

26a.  Baker  Contract  Co.  v.  United 
States,  204  Fed.  390. 

27.  First  Bank  of  Springtown  V. 
Hill    (Tex.   Civ.  App.),   151   S.  W.   652. 

The  question  whether  valid  service 
of  a  summons  can  be  made  on  a  for- 
eign corporation  unless  it  has  property 
within  the  state,  cannot  be  raised  un- 
less it  be  presented  by  assignment  of 
error.  Eandall  Prtg.  Co.  v.  Sanitas  Miu. 
W.  Co.   (Minn.),  139  N.  W.  606. 
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on  the  pleadings  must  be  assigned  as  error  in  order  to  be  considered,^^ 
and  Avliere  a  question  is  raised  by  special  exception,  an  assignment  of 
error  presenting  the  question  will  not  be  considered  where  such  spe- 
cial exception  was  not  called  to  the  attention  of  the  trial  court,  nor 
any  action  taken  by  the  trial  court  thereon.-^ 

No  assignment  of  error  can  be  predicated  upon  a  ruling  of  the  trial 
court  to  strike  out  a  pleading  or  a  part  thereof,  unless  such  pleading 
or  the  parts  thereof,  the  motion  and  ruling  thereon,  be  brought  into 
the  record  by  a  bill  of  exceptions.^" 

/ 
ruling  and  finding  against!  appellant's 
plea  in  abatement,"  is  not  sufficient 
to  present  for  review  a  finding  against 
the  appellant  upon  an  issue  tendered 
by  his  answer.  Kahn  p.  Gavit,  23  Ind. 
App.  274,  55  N.  E.  268. 

An  assignment  of  error  attacking  the 
ruling  of  the  court  in  not  sustaining  a 
I)lea  in  abatement,  in  an  action  com- 
menced September  14,  1908,  on  a  note 
payable  January  1,  1908,  because  the 
evidence  showed  that  the  action  was 
prematurely  brought  in  that  no  right 
of  action  accrued  until  January  1, 
1909,  will  not  be  considered  in  the  ab- 
sence of  an  assignment  of  error  at- 
tacking a  finding  that  the  note  ma- 
tured January  1,  1908,  and  that  there 
was  no  extension  of  the  time  of  pay- 
ment. City  Loan  &  Trust  Co.  v.  Sterne^r 
(Tex.    Civ.   App.),   124   S.   W.    207. 

Error  on  Withdrawn  Pleading. — No 
error  can  be  assigned  on  a  pleading 
which  is  afterwards  withdrawn.  Starky 
V.  Starky,  166  Ind.  140,  76  N.  E.  876; 
Stone  V.  Duncan,  87  Ind.  383. 

Matters  Relative  to  Interrogatories 
Accompanying  Pleading. — The  action 
of  the  court  on  a  motion  to  reject 
interrogatories  alleged  to  have  been 
properly  filed  with  a  pleading  (Reed 
V.  Spayde,  56  Ind.  394),  or  the  refusal 
to  compel  a  party  to  answer  such  in- 
terrogatories (Gates  V.  Thayer,  93  Ind. 
156),  must  be  assigned  as  error  in  order 
to  present  the  matter  on  appeal). 

In  Oregon,  in  order  to  review  the 
action  of  the  court  on  a  motion  to 
strike  matter  from  a  pleading,  the  er- 
ror must  be  assigned  in  the  notice  of 
appeal.  Emison  v.  Owyhee  Ditch  Co., 
37  Ore.  577,  62  Pac.  13. 

29.  Arbuckle  Bros.  v.  Everybody's 
G.  &  M.  Co.  (Tex.  Civ.  App.),  148  S. 
W.  1136. 

30.  Dudley  v.  Pigg,  149  Ind.  363, 
48  N.  E.  642;  Smith  v.  State,  140  Ind. 
343,  39  N.  E.  106O;  City  of  Indianapolis 


28.  Ala.— Highland  Ave.  &  Belt  R. 
Co.  V.  Miller.  120  Ala.  535,  24  So.  955 
(notwithstanding  the  matter  is  dis- 
cussed in  briefs  of  counsel) ;  Erwin  v. 
Reese,  54  Ala.  589.  Ind. — Cobble  v. 
Tomlinson,  50  Ind.  550.  la. — Scribner 
V.  Taggart,  123  Iowa  321,  98  N.  W. 
798  (this  is  also  applicable  to  equity 
cases) ;  Reed  v.  Cunningham,  121  Iowa 
555,  96  N.  W.  1119  (the  propriety  of 
allowing  an  amendment  to  a  petition). 

The  action  of  the  court  in  carrying 
a  demurrer  to  an  answer  back  and 
sustaining  it  to  the  complaint  will  not 
"be  reviewed  unless  such  action  be  spe- 
cified and  made  the  basis  of  an  as- 
signment of  error.  Baldwin  v.  Sutton, 
148  Ind.  591,  47  N.  E.  629,  1067;  Ney- 
ens  V.  Flesher,  44  Ind.  App.  626,  88 
N.  E.  626;  McAfee  v.  Bending,  36  Ind. 
App.  628,  76  N.  E.  412. 

Scope  of  Assignments. — Under  an  as- 
signment of  error  stating  "that  not- 
withstanding the  finding  of  the  court 
upon  issues  of  law  there  remained  un- 
determined substantial  issues  of  fact 
presented  by  the  pleadings  entitling 
plaintiffs  to  a  trial,"  it  is  not  per- 
missible to  pres.ent  a  claim  that  the 
court  erred  "  'in  holding  that  the  re- 
ply did  not  present  such  issues  in  fact 
as  entitled  the  plaintiffs  to  a  trial 
thereon.'  "  Coughlin  v.  Knights  of 
Columbus,  79  Conn.  218,  64  Atl.  223, 

When  the  only  assignment  of  error 
is  that  "the  trial  court  erred  in  sus- 
taining tlie  demurrer  and  dismissing 
the   bill   on   the   ground   that   the   com- 

fdainants  had  an  adequate  remedy  at 
aw,"  the  court  will  not  consider 
whether  there  was  error  in  entering  a 
decree  dismissing  the  bill  without  dis- 
posing of  the  receivership  through 
which  the  land  was  controlled  by  the 
court  pending  the  litigation.  Stephens 
V.  Johnson,  255  111.  610,  99  N.  E.  642. 
Pleas  in  Abatement. — An  assignment 
of  error  that  "the  court  erred  in  over- 
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The  Texas  rule  that  each  assignment  of  error  must  be  in  itself  a 
proposition  or  be  followed  by  a  proposition  and  statement  applies  to' 
the  consideration  of  error  in  the  pleadings.^^ 

Amendment  of  Pleading.  —  The  action  of  the  court  in  permitting  au 
amendment  to  a  pleading  on  the  trial  must  be  assigned.^- 

2.  The  Complaint.  —  a.  The  Rule.  —  The  insufficiency  of  the  com- 
plaint^^ or  of  any  paragraph  thereof  must  be  specifically  pointed  out 
in  the  assignment  of  error.^* 


V.  Consumers,  etc.  Co.,  140  Ind.  246, 
39  N.  E.  943,  27  L.  E.  A.  514;  Su- 
preme Tent  Knights  of  Maccabees  v. 
Volkert,  25  Ind.  App.  627,  57  N.  E. 
203. 

31.  McLeod  v.  State,  33  Tex.  Civ. 
App.  170,  76  S.  W.  216;  Hughley  v. 
Mosley,  31  Tex.  Civ.  App.  76,  71  S. 
W.  395;  Wetz  v.  Wetz,  27  Tex.  Civ. 
App.   597,   66   S.   W.   869. 

An  assignment  of  error  complaining 
of  the  court's  overruling  a  special  ex- 
ception to  the  petition  of  plaintiff  will 
not  be  considered  under  the  Texas 
rules,  when  "it  does  not  appear  from 
the  statement  subjoined  to  the  propo- 
sition advanced  under  the  assignment 
what  the  special  exception  was,"  and 
the  brief  also  fails  to  indicate  where 
it  is  to  be  found  in  the  transcript. 
Oster  V.  Oster  (Tex.  Civ.  App.),  130 
S.    W.    265. 

32.  El  Paso  Elee.  R.  Co.  v.  Shaklee 
(Tex.  Civ.  App.),  138  S.  W,  188. 

Amendment  to  Pleadings. — Where  an 
amendment  to  pleadings  is  allowed  and 
error  assigned  thereon,  it  is  necessary 
to  show  what  objection  was  made  to 
such  allowance,  so  as  to  determine  what 
points  were  raised  and  decided  in  the 
trial  court.  Otherwise,  one  objection 
might  be  made  there  and  overruled,  and 
in  the  appellate  court  an  entirely  dif- 
ferent objection  might  be  urged  and  a 
reversal  obtained  upon  a  question  never 
raised  or  decided  in  that  court. 

When  an  error  is  assigned  on  the 
refusal  to  allow  an  amendment,  this 
reason  does  not  apply  with  the  same 
force.  If  there  be  an  exception  to  the 
refusal  to  allow  an  amendment  and  the 
ground  or  grounds  of  objection  bo  not 
stated,  the  refusal  to  allow  it  will  not 
be  held  to  be  error  if  its  rejection  ap- 
pears proper  for  any  reason.  White  v. 
Little  (Ga.),  77  S.  E.  646. 

33.  Colo,— Smith  v.  Soper,  12  Colo. 
App.  264,  55  Pac.  195,  lack  of  statutory 
prayer  in  a  complaint  must  be  as- 
signed    as    error.      111, — Falkenau     v. ' 


Abrahamson,  66  111.  App.  352.  Ind. 
Louisville  &  N.  R.  &  L.  Co.  v.  Ilynes, 
91  N,  E.  962  (and  the  matter  claimed 
to  be  omitted  should  be  .set  out); 
Liberty  Tp.  Draining  Assn.  v.  Burm- 
back,  68  Ind.  93;  Craig  v.  Ensey,  63 
Ind.  140.  la, — Jackson  v.  Seevers,  115 
Iowa  370,  88  N.  W,  931,"  Mich, 
Hitchcock  V.  Pratt,  51  Mich,  263,  16 
N.  W.  639.  Tex.— Wettermark  v. 
Campbell  (Tex,  Civ.  App.),  57  S.  W. 
904,  to  review  the  court's  action  in 
sustaining  an  exception  to  the  com- 
plaint error  must  be  assigned. 

See,  however.  Reliable  Incubator  & 
Brooder  Co.  v.  Stahl,  105  Eed,  663,  44 
C.  C.  A.  657. 

Where  "the  assignment  of  errors 
does  not  show  that  any  error  is  predi- 
cated upon  the  legal  sufficiency  of  the 
complaint,"  or  upon  the  exception  "to 
the  holding  of  the  court  in  overruling" 
the  demurrer,  the  court  will  not  ex- 
amine into,  the  sufficiency  thereof. 
Cleveland,  C.  C,  &  St.  L.  R,  Co.  v. 
True   (Ind.  App.)   100  N.  E.  22. 

Scope  of  Assignment, — That  there  is 
a  defect  of  parties  plaintiff  cannot  be 
presented  under  an  assignment  of  er- 
ror that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action;  nor  under  an  assignment  "that 
there  is  a  defect  in  parties  plaintiff, 
in  that  necessary  parties  plaintiff  have 
not  been  made."  Kahn  v.  Gavit,  23 
Ind.  App.  274,  55  N.  E.  268. 

Sufficiency  of  Declaration  To  Sustain 
Judgment. — Whether  the  declaration 
was  insufficient  to  support  the  judg- 
ment will  be  considered  under  an  as- 
signment of  error  that  the  court  erred 
in  rendering  judgment  against  the  de- 
fendant. Chicago  &  A.  P.  R,  Co.  V. 
Clausen,  173  111.  100,  50  N,  E.  680; 
Tonsor  v.  Fidelity  &  Dep,  Co.,  158  111. 
App.   515, 

34.  Peters  v.  Banta,  320  Ind.  416, 
22  N.  E.  95;  The  .Tohnstorl  Harvester 
Co.  V.  Hartley,  94  Ind.  131;  Supreme 
Tent  Knights  of  Maccabees  v.  Volkert, 
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b.  Illustrations  of  Error  Which  Must  Be  Assigned.  —  The  action 
of  the  court  in  refusing  to  strike  an  amended  complaint  from  the  files 
must  be  assigned.^^  The  refusal  of  the  court  to  allow  the  complaint 
to  be  amended,-'"  or  permitting  the  complaint  to  be  amended  after  the 
testimony  in  the  case  was  submitted,  and  in  the  absence  of  defendant's 
counsel,  must  be  assigned  to  have  the  question  considered  ^^  If  the 
action  of  the  court  on  a  motion  to  make  the  complaint  more  specific 
is  complained  of,  error  must  be  assigned.^^ 

c.  When  No  Cause  of  Action  Stated. — (I.)  General  Rule. — An  ob- 
jection that  the  complaint  fails  to  state  a  cause  of  action  will  be  con- 
sidered on  appeal,  though  not  assigned,  and  no  demurrer  thereto  has 
been  filed  ;•'*''  but  error  must  be  assigned  if  it  is  sought  to  present  the 
question  that  the  cause  of  action  is  insufficiently  stated.*" 


25   Ind.   App.   627,   57   N.   E.   203.      See 
also  VII,  B,  5,  b, 

35.  McDavith  v.  Boyer,  83  111.  App. 
144;  Cleveland  Stone  Co.  v.  Monroe 
County  Oolitic  Stone  Co.,  11  Ind.  App. 
423,  39   N.  E.  172. 

36.  Branscbeid  r.  Bransclieid,  27 
Wash.  368,  67  Pae.  812. 

37.  Springer  v.  Chicago  Eeal  Estate 
Loan  Co.,  202  111.  17,  66  N.  E.  850. 

38.  Tipton  Light,  etc.  Co.  v.  New- 
comer, 156  Ind.  348,  58  N.  E.  842.  See 
also  supra,  V,  I. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  the 
appellant's  motion  to  require  the  ap- 
pellee to  make  her  amended  complaint 
more  specific,"  is  sufficient  to  require 
the  court  to  review  a  motion  addressed 
separately  and  severally  to  more  than 
one  paragraph  of  the  complaint.  Tip- 
ton Light,  etc.  Co.  t\  Newcomer,  156 
Ind.  34S,  58  N.  E.  842. 

Effect  of  FiUng  Amended  Complaint. 
No  error  can  be  assigned  to  the  over- 
ruling of  a  motion  to  make  a  complaint 
more  specific,  where  after  the  filing  of 
such  motion  an  amended  complaint  was 
filed  and  such  amended  complaint  alone 
appeared  in  the  record.  City  of  Hunt- 
ington V.  McClurg,  22  Ind.  App.  261, 
53  N.  E.  658. 

39.  Cal.— Bell  v.  Thompson,  147  Cal. 
689,  82  Pac.  327;  Buckman  v.  Hatch, 
139  Cal.  53,  72  Pac.  445.  Ind.— Hutts 
f.  Hutts,  62  Ind.  214.  Ore.— Wyatt 
f.  Henderson,  31  Ore.  48j^  48  Pac.  790; 
Ball  v.  Doud,  26  Ore.  14,  37  Pac.  70; 
Carver  v.  Jackson  County,  22  Ore.  62, 
29  Pac.  77.  S.  D.— Porter  v.  Booth,  1 
S.   D.   558,  47   N.   W.   960. 

Compare  McGoldriek  v.  Slevin,  43 
Ind.   522,   532    (holding  that   the   error 
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must  be  assigned) ;  Livesey  v.  Livesey, 
30  Ind.  398;  Bozarth  v.  McGillicuddy, 
19  Ind.  App.  26,  47  N.  E.  397,  48  N.  E, 
1042;  Goldberg  v.  Sisseton  L.  &  T.  Co., 
24  S.  D.  49,  123  N.  W.  266. 

While  it  may  be  assigned  as  error 
that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  ac- 
tion where  no  demurrer  has  been  filed, 
an  assignment  of  error  "that  the  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  demand  for  attorney's  fees 
assessed  by  that  court,"  is  insufficient. 
Baker  v.  Simmons,  40  Ind.  442. 

40.  Ind.— llutts  V.  Hutts,  62  Ind. 
214;  Woodall  v.  Greater,  51  Ind.  539. 
Mich. — Bettys  v.  Twp.  of  Denver,  115 
Mich.  228,  73  N.  W.  138;  Nelson  v. 
Dutton,  51  Mich.  416,  422,  16  N.  W. 
791.  Tex. — Carson's  Admr.  v.  Russell, 
26  Tex.  453.  Wis.— Grimm  v.  Town  of 
Washburn,  lOO  Wis.  229,  75  N.  W.  984. 

And  it  may  be  so  assigned  though 
the  question  was  not  presented  below 
by  either  demurrer  or  answer.  Hutts 
V.  Hutts,  62  Ind.  214;  Ford  v.  Booker, 
53  Ind.  395;  Mutual  Eeserve  Life  Ins. 
Co.  V.  Ross,  42  Ind.  App.  621,  86  N.  E. 
506. 

Assignments  in  Nature  of  Demurrer. 
Assignments  of  error  to  a  refusal  co 
dismiss  an  injunction  because  of  the 
insufficiency  of  the  petition,  which  are 
in  the  nature  of  demurrers  and  excep- 
tions to  the  petition,  can  only  be  con- 
sidered for  the  purpose  of  scrutinizing 
the  petition  to  determine  whether  it 
is  good  as  against  a  general  demurrer. 
This  would  be  necessary  in  any  event. 
In  order  to  properly  present  the  objec- 
tions set  forth  in  the  assignment  of  er- 
rors, the  sufficiency  of  the  petition 
should    first    have    been    challenged    by 
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(n.)  When  Error  Fundamental.  —  If  the  error  be  fundamental  and 
appear  on  the  face  of  the  record,  such  as  one  going  directly  to  the 
right  of  a  plaintiff  to  maintain  his  action,  it  will  be  considered  though 
not  assigned/^ 

(III!)    When  Default  Judgment  Entered.  —  Error  may  be   assigned  for 


demurrers,  and  in  the  advent  of  an 
adverse  ruling,  to  assign  error  to  the 
action  of  the  court.  Steger  &  Sons 
Piano  Mfg.  Co.  v.  McMaster,  51  Tex. 
Civ.  App.  527,  113   S.  W.  337. 

41.  U.  S. — Reliable  Incubator  & 
Brooder  Co.  v.  Stahl,  105  Fed.  663,  44 
C.  C.  A.  657.  Ariz. — Shute  v.  Keyser, 
29  Pac.  386.  La.— Heistand  v.  City 
of  New  Orleans,  14  La.  Ann.  137;  Wood 
V.  Henderson,  2  La.  Ann.  229.  Tex. 
City  of  San  Antonio  v.  Talerico,  98 
Tex.  151,  81  S.  W.  518;  Browne  V. 
Johnson,  29  Tex.  40;  Evans  v.  State, 
25  Tex.  303;  Sneed  v.  Moodie,  24  Tex. 
159;  Roy.  V.  Bremond,  22  Tex.  626; 
Sterling  v.  Self,  30  Tex.  Civ.  App.  284, 
70   S.   W.   238. 

Setting  Up  New  Cause  of  Action  by 
Amendment.  —  Where  an  action  is 
brought  against  several  defendants, 
some  of  whom  were  served  by  publica- 
tion, and  on  the  day  of  trial  plaintiff 
without  notice  amends  his  petition  so 
as  to  set  up  a  new  cause  of  action, 
the  error  is  fundamental  and  will  be 
noticed  on  appeal  though  not  assigned 
as  error.  Pendleton  v.  Colville,  49  Tex. 
525. 

"There  were  two  causes  in  the  lower 
court,  numbered,  respectively,  57,  106 
and  57,  107.  These  causes  were  con- 
solidated and  tried  as  one.  It  is  as- 
signed as  error  in  this  court  that  the 
lower  court  erred  in  overruling  appel- 
lant's demurrer  to  the  complaint  in 
cause  numbered  57,  107,  and  that  the 
court  erred  in  overruling  appellant 's 
motion  for  a  new  trial.  No  question  is 
presented  by  the  first  specification  of 
the  assignment  of  error,  because  it  has 
been  waived  by  a  failure  to  discuss  it. 
Counsel  for  appellant  in  their  brief 
make  the  following  statement:  'The 
complaint  in  cause  numbered  57,  107 
was  treated  in  the  trial  as  the  third 
paragraph  of  the  complaint  in  cause 
57,  106.  The  finding  and  judgment 
on  this  paragraph  was  in  favor  of  ap- 
pellant, so  nothing  here  need  be  con- 
sidered except  the  first  and  second 
paragraphs  in  cause  numbered  57,  106.' 
It  will  thus  be   seen  that   no   question 


is  raised  as  to  the  sufficiency  of  that 
paragraph  of  complaint  which  counsel 
have  seen  fit  to  designate  as  the  com- 
plaint in  cause  numbered  57,  107,  and 
that  the  paragraphs  of  complaint  in 
cause  numbered  57,  106  are  not  ques- 
tioned by  the  assignment  of  errors." 
Central  of  Georgia  R.  Co.  V.  Jeffery, 
26  Ind.  App.  143,  59  N.  E.  330. 

The  North  Carolina  Code,  §957,  "re- 
quiring the  Supreme  Court  to  render 
such  judgment  as  shall  appear  to  be 
proper  from  an  inspection  of  the  v:hole 
record,"  has  reference  only  to  the  es- 
sential parts  of  the  record,  such  as  the 
pleadings,  verdict,  and  judgment;  in 
which,  if  there  be  error,  the  court  will 
correct  it,  though  it  be  not  assigned. 
McKinnon  v.  Morrison,  104  N.  C.  354, 
10  S.  E.  513  (citing  Thornton  v.  Brady, 
100  N.  C.  38,  5  S.  E.  Rep.  910)." 

Ruling  on  General  Demurrer. — In 
Texas  it  is  settled  that  "the  overrul- 
ing of  a  general  demurrer  going  to  the 
foundation  of  the  action,  and  a  'judg- 
ment sustaining  a  general  demurrer, 
which  is  a  declaration  that  no  cause 
of  action  exists,  would  be  fundamen- 
tal,' and  the  practice  of  the  appellate 
courts  has  been  to  'consider  without 
assignment  rulings  of  the  trial  court' 
which  are  'fundamental  in  character' 
or  which  determine  'a  question  upon 
which  the  very  right  of  the  case  de- 
pends.' "  Astin  V.  Monsteller  (Tex. 
Civ.   App.),   152   S.   W.   495. 

A  similar  rule  exists  where  such  a 
demurrer  is  sustained.  Deweese  v. 
Southwestern  T.  &  T.  Co.  (Tex.  Civ. 
App.),   144   S.   W.   732. 

Change  in  Texas  Rule. — It  was  held 
in  Texas  that  an  assignment  that  "the 
court  erred  in  sustaining  the  general 
and  special  demurrers  of  the  defend- 
ants to  plaintiff's  petition  and  in  dis- 
missing this  cause"  was  too  general  to 
require  consideration  (Tronnier  v.  Mun- 
gcr  (Tex.),  31  S.  W.  245;  Paschal  V. 
Owen,  77  Tex.  583,  14  S.  W.  203;  Jack- 
son V.  Cassidy,  68  Tex.  282,  4  S.  W. 
541),"  until  the  opinion  in  Hall  v. 
.Tohnson,  40  S.  W.  47,  rendered  by  the 
Fourth    Civil   Appeals,     wliich     holding 
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the  first  time  on  nppeal  though  the  jiulgnnent  was  entered  by  default  ;^- 
it  is  not  waived  by  failure  to  demur. ^^  In  such  case  the  assignment 
tests  the  complaint  with  all  the  strictness  of  a  general  demurrer  in  the 
court  below  for  the  same  cause/^  except  such  errors  as  may  be  cured 
by  verdict/^ 

(IV.)  Rule  in  Indiana.  —  In  Indiana  the  sufficiency  of  the  complaint 
as  an  entirety  may  be  questioned  before  the  appellate  court  for  the 
first  time  by  assignment  of  error/"  but  no  error  can  at  that  stage  be 
assigned  for  the  first  time  to  a  defect  in  a  particular  paragraph 
thereof.''^ 


was  upheld  by  the  Supreme  Court  in 
City  of  San  Antonio  v.  Talerico,  98 
Tex.  151,  81  S.  W.  518,  wherein  it 
was  held  that  'a  judgment  sustaining 
a  general  demurrer,  which  is  a  declara- 
tion that  no  cause  of  action  exists 
would  be  fundamental,  and  therefore 
should  be  considered,  although  not  as- 
signed.' "  Deweese  v.  Southwestern  T. 
&  T.  Co.  (Tex.  Civ.  App.),  144  S.  W. 
732. 

42.  Cal.— Bell  v.  Thompson,  147  Cal. 
689,  82  Pac.  327;  Buckman  v.  Hatch, 
139  Cal.  53,  72  Pac.  445.  Ind.— Cole 
V.  Wright,  70  Ind.  179;  Mutual  Reserve 
Life  Ins.  Co.  V.  Ross,  42  Ind.  App.  621, 
86  N.  E.  506.  S.  D.— Goldberg  v.  Sisse- 
ton  Loan  &  T.  Co.,  123  N.  W.  266; 
Porter  v.  Booth,  1  S.  D.  558,  47  N.  W. 
960. 

43.  Cole  V.  Wright,  70  Ind.  179. 

44.  Migatz  v.  Stieglitz,  166  Ind. 
361,  77  N.  E.  400;  Mutual  Reserve  Life 
Ins.  Co.  V.  Ross,  42  Ind.  App.  621,  86 
N.  E.  506;  Erhardt  v.  Pfeiffer,  29  Ind. 
App.  570,  64  N.  E.  885;  Sloan  v.  Faurot, 
11  Ind.  App.   689,  39  N.  E.   539. 

45.  Laverty  v.  State,  109  Ind.  217, 
9  N.  E.  774;  Stevens  v.  Tucker,  73  Ind. 
73. 

46.  Hutchingg  v.  Hay,  132  Ind.  369, 
31  N.  E.  938;  Board  of  Comrs.  v. 
Tichenor,  129  Ind.  562,  29  N.  E.  32; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Peck, 
99  Ind.  68;  Carr  v.  State,  81  Ind.  342; 
Trammel  v.  Chapman,  74  Ind.  474;  J.  I. 
Case  Thresh.  Mach.  Co.  v.  Millikan,  28 
Ind.  App.   686,   63   N.  E.   777. 

47.  Board  of  Comrs.  v.  Tichenor, 
129  Ind.  502,  29  N.  E.  32;  Carr  v. 
State,  81  Ind.  342;  SchufP  v.  Ransom, 
79  Ind.  458;  Trammel  t\  Chipman,  74 
Ind.  474;  Ziegler  v.  Funkhouser,  42 
Ind.  App.  428,  85  K  E.  984;  Johnston 
Glass  Co.  V.  Lucas,  34  Ind.  App.  418, 
72  N.  E.  1102;  Van  Horn  v.  Mercer,  29 
Ind.  App.  277,  64  N.  E.  531;  Louisville, 
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N.  A.  &  C.  R.  Co.  V.  Norman,   17  Ind. 
App.   355,  46  N.   E.   702. 

The  sufficiency  of  the  facts  averred 
in  a  complaint  as  a  whole  may  be 
brought  in  question  for  the  first  time 
in  the  supreme  court  "by  an  assign- 
ment of  error  thereon,  but  the  suffi- 
ciency of  single  paragrajjhs  cannot  be 
separately  questioned  in  that  way. 
That  is  to  say,  the  assignment  of  er- 
ror must  be  upon  the  whole  complaint; 
but,  when  so  challenged,  the  complaint 
will  be  upheld  if  any  one  paragraph 
is  good,  or  so  far  as  to  come  within 
the  rule  that  defective  averments  may 
be  deemed  cured  by  the  verdict.  It  is 
not  meant,  however,  that  when  error 
is  assigned  upon  a  complaint  of  sev- 
eral paragraphs,  the  complaint  will  be 
treated  as  a  unit  and  upheld  if  all  the 
paragraphs  contain  facts  sufficient  to 
constitute  a  cause  of  action.  There 
must  be  one  good  paragraph,  when  con- 
sidered by  itself  or  the  error  will  be 
deemed  well  assigned.  The  assignment 
under  consideration  is  good,  because  it 
puts  directly  in  issue  the  sufficiency 
of  the  whole  complaint,  considered  with 
reference  to  each  paragraph,  which  is 
the  exact  mode  in  which  it  must  be 
considered,  whatever  form  of  assign- 
ment may  be  adopted.  .  .  .  In- 
deed, where  the  complaint  contains 
more  than  one  paragraph,  instead  of 
saying  that  the  complaint  does  not 
state  facts  sufficient,  etc.,  it  would 
seem  to  be  a  more  appropriate  formula 
for  the  assignment  to  say:  'That  no 
paragraph  of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion.' Such  an  assignment  presents 
an  accurate  statement  of  the  exact 
question  which  must  be  passed  upon; 
while  an  assignment  upon  the  com- 
plaint as  a  whole  does  not  present  the 
question  directly,  but  only  argumenta- 
tively,  and  the  argument  leads  directly 
to  the  formula  suggested;  that  is  to 
say,  in  this  wise:  "The  complaint  does 
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If  the  demurrer  be  joint,  an  assignment  of  error  purporting  to 
question  the  ruling  on  one  of  the  paragraphs  of  the  complaint  will  be 
insufficient.*^  When  the  sufficiency  of  a  complaint  containing  more 
than  one  paragraph  or  cause  of  action  is  first  attacked  in  the  appellate 
court  by  assignment  of  error,  such  assignment  cannot  be  maintained 
if  any  paragraph  or  cause  of  action  therein  be  good  and  sufficient.*^ 
If  it  be  desired  to  test  the  sufficiency  of  a  particular  paragraph  in  a 
complaint  containing  more  than  one  paragraph  or  cause  of  action,  a 
demurrer  thereto  must  be  interposed  in  the  trial  court  and  the  ques- 
tion saved  by  excepting  to  the  overruling  of  the  demurrer  to  such 
particular  paragraph  and  assigning  that  ruling  as  error.^*' 

3.  Indictment  or  Information.  —  "Whether  the  facts  stated  in  the 
indictment  or  information  constitute  a  crime  will  be  considered  though 
not  assigned."    There  is,  however,  authority  that  in  order  to  present 


not  state  facts  sufficient  to  constitute 
a  cause  of  action,'  because  'no  par- 
agraph of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion.' "  Higgins  V.  Kendall,  73  Ind. 
522. 

A  demurrer  to  plaintiff's  complaint 
and  to  each  paragraph  thereof  is  a  joint 
demurrer  addressed  to  the  complaint  as 
a  whole.  The  court's  action  in  over- 
ruling same  cannot  be  reviewed  on  as- 
signments of  error  which  do  not  invite 
consideration  of  the  entire  complaint, 
but  instead  thereof  each  specifies  that 
the  court  erred  in  overruling  the  de- 
murrer to  a  certain  one  of  the  par- 
agraphs of  the  complaint,  thus  treat- 
ing the  demurrer  as  several  and  not 
joint.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Reed,  36  Ind.  App.  67,  75  N.  E. 
50. 

Separate  Assignments  Affecting  En- 
tire Complaint. — Assignments  of  error 
questioning*  the  sufficiency  of  each 
paragraph  of  the  complaint,  while  in- 
formal, are  equivalent  to  an  assignment 
that  the  complaint  as  an  entirety  did 
not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Cole  v.  "Wright,  70 
Ind.  179. 

48.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Wilson,  34  Ind.  App.  324,  72 
N.   E.   666. 

49.  City  of  South  Bend  v.  Turner, 
156  Ind.  418.  60  N.  E.  271,  83  Am. 
St.  Rep.  200,  54  L.  R.  A.  39G;  Hutchings 
V.  Hay.  132  Ind.  369,  31  N.  E.  938; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Peck, 
90  Ind.  68;  Trammel  v.  Chipman,  74 
Ind.  474;  Cole  v.  Wright,  70  Ind.  179; 
Town  of  Thornton  r.  Fugate,  21  Ind. 
App.  537,  52  N.  E.  763. 


50.  Fifth  Ave.  Sav.  Bank  v.  Cooper, 
19  Ind.  App.  13,  48  N.  E.  236;  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Norman,  17 
Ind.  App.  355,  46  N.  E.  702. 

Assigning  Error  in  a  Particular  Par- 
agraph of  a  Complaint. — ' '  Nothing  less 
than  an  assignment  that  the  complaint, 
asi  an  entirety,  does  not  state  facts 
sufficient,  will  raise  any  question  con- 
cerning the  sufficiency  of  any  paragraph 
of  the  complaint"  (citiiig  Board  of 
Comrs.  V.  Tichenor,  129  Ind.  562,  29 
N.  E.  32;  Ashton  v.  Shepherd,  120  Ind. 
69,  22  N.  E.  98;  Louisville,  etc.  R. 
Co.  V.  Ader,  110  Ind.  376,  11  N.  E.  437; 
Lake  v.  Lake,  99  Ind.  339;  Haymond 
V.  Saucer,  84  Ind.  3;  Schuff  v.  Ransom, 
79  Ind.  458;  DeVay  v.  Dunlap,  7  Ind. 
App.  690,  35  N.  E.  195;  Thatcher  v. 
Turney,  7  Ind.  App.  667,  34  N.  E.  1013). 
If  it  be  desired  to  test  in  the  appellate 
court  "the  sufficiency  of  a  particular 
paragraph  of  a  complaint,  containing 
more  tlian  one  paragraph,  the  question 
must  be  saved  by  exception  to  the 
overruling  of  a  demurrer  to  that  par- 
ticular paragraph,  and  hy  assigning  that 
ruling  as  error."  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Norman,  17  Ind.  App.  355, 
46   N.   E.   702. 

An  assignment  of  error  "that  the 
court  erred  in  overruling  the  demurrel 
to  the  first  and  second  paragraphs  of 
the  complaint,"  is  a  separate  assigning 
of  error  to  each  paragraph,  and  the 
rule  as  to  assigning  error  in  a  com- 
plaint as  an  entirety  does  not  prevail, 
llolliday  v.  Thomas,  90  Ind.  398. 

51.  Conn. — Crandall  v.  State,  10  Conn. 
339,  370,  information.  Ind. — Pattee  v. 
State,  109  Ind.  545,  10  N.  E.  421,  in- 
formation.     Mich. — People    v.    Wattles, 
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a  question  as?  to  the  sufficiency  of  an  affidavit  or  information,  error 
nuist  be  assigned.'^" 

Error  in  overruling  a  motion  to  quash  an  indictment  must  he  sep- 
arately assigned.'^^ 

4.  The  Answer.  —  The  ruling  of  the  court  as  to  the  sufficiency  of 
the  answer  or  a  paragraph  therein  must  be  specifically  assigned  to  have 
it  considered  f'^  nor  will  the  action  of  the  court  in  striking  out  parts 
of  the  answer  be  considered  unless  error  be  assigned.^'^ 

Amendment  of  Answer.  —  The  action  of  the  court  in  permitting  or 
refusing  to  allow  the  answer  to  be  amended  must  be  assigned  in  order 
to  have  same  reviewed.^'' 

5.  The  Demurrer.  —  a.  In  General.  —  Rulings  of  the  court  on  de- 
murrer deemed  erroneous  must  be  specifically  assigned  to  be  avail- 
able on  appeal."     This  is  especially  true    where    there    are    several 


13  Mich.  446,  information.     Ore. — State 
t:  Martin,  154  Ore.  403,   100  Pac.  1106, 
103  Pac.  512,  indictment. 
See  also  supra,  III,  D. 

52.  Meyers  v.  State,  156  Ind.  388, 
59  N.  E.  i0o2. 

53.  An  assignment  of  error  that 
the  court  "erred  in  overruling  the  de- 
fendant's motion  to  quash  the  indict- 
ment," will  not  be  considered  (Hire 
V.  State,  144  Ind.  359,  43  N.  E.  312; 
Com.  V.  Starabaugh,  22  Pa.  Super.  3S6), 
it  being  necessary  to  point  out  the  in- 
firmity (Smith  V.  State,  154  Ind.  107, 
56   N.   E.   19). 

Such  ruling  will  not  be  considered 
under  an  assignment  that  the  court 
erred  in  overruling  the  motion  for  a 
new  trial.  Smurr  v.  State,  88  Ind. 
504. 

Where  an  information  contains  sev- 
eral counts,  each  charging  a  different 
offense  and  supported  by  a  separate  af- 
fidavit, and  a  motion  to  quash,  as  an 
entirety,  is  overruled,  an  appellant  can 
only  assign  error  to  the  overruling  of 
his  motion  to  quash  as  an  entirety  and 
not  to  each  count  separately.  Harvey 
V.  State,   80  Ind.  142. 

54.  Shordan  t\  Kyler,  87  Ind.  38; 
McCoy  r.  Lockwood,  71  Ind.   319. 

Obscure  Reference. — An  assignment 
of  error  complaining  of  the  refusal  of 
the  court  to  sustain  an  exception  to  the 
answer  will  not  be  considered  where 
reference  to  the  record  shows  that  the 
exception  was  only  directed  against 
the  fourth  paragraph  of  the  answer, 
and  it  appears  that  the  answer  is  not 
subdivided  into  numerical  paragraphs, 
nor  is  so  arranged  in  the  transcript  that 
the  court  is  able  to  determine  with  any 
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degree  of  certainty,  just  what  portion 
of  the  answer  is  objected  to.  Adams 
V.  Gary  Lumb.  Co.,  54  Tex.  Civ.  App. 
477,  117  S.   W.   1017. 

Where  the  court  does  not  state  its 
reason  in  overruling  a  demurrer  to  an 
answer,  an  assignment  of  error  that  the 
court  erred  in  its  ruling  is  sufficiently 
definite.  Phelps  v.  City  of  Tacoma,  15 
Wash.  367,  46  Pac.  400. 

55.  City  of  New  Albany  v.  White, 
100  Ind.  206;  Cobble  v.  Tomlinson,  50 
Ind.  550;  Aspegre  v.  Kotas,  91  Iowa 
497,   59    N.   W.    273. 

56.  Fireman  's  Fund  Ins.  Co.  V.  Fink- 
elstein,  164  Ind.  376,  73  N.  E.  814,  a 
ruling  refusing  permission  to  file  a 
paragraph  of  an  answer. 

In  Georgia  when  "the  ruling  of  the 
court  in  allowing  the  amendment  to 
the  answer  is  made  the  subject  of  spe- 
cific exception  and  proper  assignment 
of  error,  and  the  final  judgment  is  also 
excepted  to  because  of  the  antecedent 
ruling  in  allowing  the  amendment, 
which  ruling  affected  the  final  result," 
the  assignment  of  error  is  sufficient 
without  also  assigning  error  on  the 
judgment.  Mock  v.  Waters,  6  Ga.  App. 
608,   65  S.   E.   579. 

57.  U.  S.— Worden  v.  California  Fig 
Syrup  Co.,  102  Fed.  334,  42  C.  C.  A. 
383,  reversed  on  other  grounds,  187  U. 
S.  516,  23  Sup.  Ct.  161,  47  L.  ed.  282; 
City  of  Anniston  v.  Safe  Dep.  &  Tr. 
Co.,  85  Fed.  856,  29  C.  C.  A.  457. 
Ala. — Sanders  v.  Williams,  163  Ala. 
451,  50  So.  893;  Birmingham  E.  L.  & 
P.  Co.  V.  Hinton,  158  Ala.  470,  48 
So.  546;  Tennessee  Coal,  Iron  &  R.  Co. 
V.  Burgess,  158  Ala.  519,  47  So.  1029 
(ruling   must   be    embraced   in    the   as- 
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signment  of  errors);  Ferrell  v.  City  of 
Opelika,  144  Ala.  135,  39  So.  249. 
Colo. — Godding  v.  Rossiter,  20  Colo. 
App.  245,  77  Pac.  1094,  sustaining  de- 
murrer to  an  answer.  Idaho. — State  v. 
Wetter,  11  Idaho  433,  83  Pac.  341.  111. 
Illinois,  I.  &  M.  E.  Co.  v.  Ring,  219  111. 
91,  76  N.  E.  83;  Speer  v.  American 
Stars  of  Equity,  157  111.  App.  554.  Ind. 
Ginther  v.  Rochester  Import.  Co.,  92 
N.  E.  698;  Lux  &  Talbott  Stone  Co.  V. 
Donaldson,  162  Ind.  481,  68  N.  E.  1014; 
Baldwin  r.  Sutton,  148  Ind.  591,  47  N. 
E.  629,  1067;  Line  V.  State,  131  Ind. 
468,  30'  N.  E.  703;  Peters  v.  Banta,  120 
Ind.  416,  22  N.  E.  95;  Mullen  v.  Beech 
Grove  Driving  Park,  64  Ind.  202; 
Graeter  v.  Williams,  55  Ind.  461;  Starr 
V.  Forbes,  18  Ind.  433;  McAfee  v. 
Bending,  36  Ind.  App.  628,  76  N.  E. 
412;  Supreme  Tent  Knights  of  Mac- 
cabees V.  Volkert,  25  Ind.  App.  627, 
57  N.  E.  203,  But  see  Reed  v.  Higgins, 
86  Ind.  143.  la. — Hogueland  v.  Arts, 
113  Iowa  634,  85  N.  W.  818;  Marshall 
V.  Westrope,  98  Iowa  324,  67  N.  W.  257. 
Tenn. — Schoenpflug  v.  Ketcham  (Tenn. 
Ch.  Ap.),  52  S.  W.  666,  that  the  court 
erred  in  overruling  demurrer  is  too 
general.  Tex. — Scherff  v.  Missouri  Pac. 
R.  Co.,  81  Tex.  471,  17  S.  W.  39; 
Browne  V.  Johnson,  29  Tex.  40;  John 
M.  Bonner  Memorial  Home  v.  Collin 
County  Nat.  Bank  (Tex.  Civ.  App.), 
122  S.  W.  430;  Wettermarx  v.  Campbell 
(Tex.  Civ.  App.),  57  S.  W.  904  (the 
court's  action  in  sustaining  an  excep- 
tion to  a  complaint  must  be  assigned 
as  error  to  be  reviewed).  Va. — Ches- 
apeake &  0.  R.  Co.  V.  Risen,  99  Va. 
18,  37  S.  E.  320,  2  Va.  Sup.  Ct.  648. 
Wash. — Interstate  Sav.  &  L.  Assn.  v. 
Benson,  28  Wash.  578,  68  Pac.  1038, 
merely  assigning  the  ruling  as  error, 
insufficient. 

Assignments  of  error  that  "the  court 
erred  in  overruling  defendant's  motion 
to  strike  this  complaint  from  the  file 
and  also  erred  In  overruling  each 
ground  of  said  motion  to  strike,"  and 
that)  "the  court  erred  in  overruling 
each  of  the  defendant's  demurrers  to 
the  complaint,  numbered  1,  2,  3,  4,  5 
and  6  respectively,"  are  too  general  to 
be  considered.  Ferrell  v.  City  of  Ope- 
lika,   144   Ala.    135,    39   So.   249. 

An  assignment  of  error  that  the  court 
erred  in  overruling  demurrers  inter- 
posed by  appellant  to  certain  par- 
agraphs of  appellee's  answer  is  too  in- 
definite.    It   appeared  that  after  issue 


was  first  joined,  permission  was  given 
to  file  an  amended  complaint  and  a 
party  defendant  was  also  added.  It 
furthermore  appeared  that  the  appel- 
lees filed  joint  and  several  answers  to 
the  amended  complaint.  The  court  be- 
ing unable  to  determine  from  the  as- 
signment of  error  which  answer  was 
referred  to.  Robbins  v.  Masteller,  147 
Ind.  122,  46  N.  E.  330.  See  to  same 
effect.  Singer  v.  Tormoehlen,  150  Ind. 
287,   49   N.    E.   1055. 

After  defendant's  demurrers  to  the 
complaint  in  an  action  for  injunction 
were  overruled,  and  he  refused  to  plead 
further,  the  court  rendered  judgment 
and  made  permanent  a  temporary  re- 
straining order,  to  which  ruling  of  the 
court  defendant  excepted.  He  assigned 
error  that  "the  court  erred  in  render- 
ing judgment  for  appellee  upon  de- 
murrer." This  assignment  was  not 
specific  and  did  not  present  any  ques- 
tion for  consideration.  Johnston  Glass 
Co.  V.  Lucas,  34  Ind.  App.  418,  72  K 
E.  1102. 

Under  an  assignment  of  "errors  of 
law  occurring  at  the  trial,"  the  over- 
ruling or  sustaining  of  a  demurrer  to 
a  pleading  cannot  be  questioned,  "since 
a  trial  does  not  commence  until  an 
issue  of  fact  is  joined."  Ha\'Ties  v. 
Smith,  29  Okla.  703,  119  Pac.  246.  See 
also  Bank  V.  Harding,  65  Kan,  655,  70 
Pac.  655. 

Insufficient  Assignment  to  Special  Ex- 
ceptions.— Where  a  general  demurrer 
and  several  special  exceptions  were 
filed  against  a  petition  and  overruled, 
an  assignment  of  error  that  "the  court 
erred  in  overruling  defendant's  demur- 
rers to  plaintiff's  petition  because  said 
petition  failed  to  set  out  a  cause  of 
action  against  defendant,"  will  not  be 
considered  so  far  as  it  attacks  the  rul- 
ings on  the  special  exceptions.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Sherwood 
(Tex.  Civ.  App.),  67  S.  W.  776. 

In  Nebraska,  the  ruling  on  a  de- 
murrer will  not  be  reviewed  unless  the 
action  of  the  court  is  specifically  as- 
signed as  error  in  the  petition  in  error. 
Harris  v.  Nye  &  Schneider  Co.,  S  Neb. 
(Unof.)   169,  91  N.  W,  250. 

Where  the  demurrer  was  directed  to 
the  complaint  and  the  assignment  of 
error  challenged  the  action  of  the  court 
overruling  a  demurrer  to  the  amended 
complaint,  no  question  was  presented. 
Richardson  v.  Stephenson,  38  Ind.  App. 
339,  78  N.  E.  256. 
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grounds  of  demurrer/"  the  rule  being  that  under  such  a  joint  assign- 
inent  affecting  several  paragraphs  of  a  pleading,  the  assignment  is 
insufficient  if  the  ruling  complained  of  be  correct  as  to  any  one  of 


Fonns   That  Have  Been    Sustained. 

An  assifj^nnicnt  of  error  alleging  that 
the  court  erroneously  overruled  the  de- 
murrer to  plaintiff's  petition  and  that 
an  exception  was  taken  to  such  ruling 
and  assigning  such  ruling  as  error,  is 
suffieieut  when  the  demurrer  is  em- 
braced in  the  record  and  discloses  what 
objections  were  urged  therein  to  the 
petition.  McGregor  t'.  Third  Nat.  Bank, 
124  Ga.  557,  53  S.  E.  93. 

An  assignment  of  error  reciting  that 
the  court  passed  an  order  sustaining  the 
d'emurrer  and  striking  out  a  defendant 
in  the  case,  *'to  which  ruling  this 
plaintiff  .  .  .  excepted,  excepts, 
assigned  and  now  assigns  the  same  as 
error,"  is  sufficient.  Johnson  V.  Porter, 
115  Ga.  401,  41  S.  E.  644. 

Where  a  bill  of  exceptions  recites 
that  the  court  sustained  a  general  de- 
murrer, and  that  "the  plaintiff  in  error 
excepted  to  the  order  sustaining  such 
general  demurrer  and  assigns  the  same 
as  error,"  the  assignment  is  sufficient. 
Whidden  v.  City  of  Thomasville,  10  Ga. 
App.  194,  73  S.  E.  45;  O'Neal  V.  Mil- 
ler, 9  Ga.  App.  180,  70  S.  E.  971. 

Demurrers  to  a  petition  having  been 
filed  embracing  special  grounds  as  well 
as  being  general,  the  court  passed  an 
order  adjudging  "  'that  said  demurrers 
be  sustained  on  the  general  grounds'," 
etc.  A  bill  of  exceptions  was  sued 
out  in  which  was  alleged:  "The  court 
passed  an  order  sustaining  both  of  said 
demurrers  and  dismissing  said  petition, 
to  which  ruling  plaintiff  excepted,  and 
now  assigns  the  same  as  error."  On 
a  motion  to  dismiss  the  writ  it  was 
held  that  in  view  of  the  recitals  in  the 
bill  of  exceptions  and  of  the  record, 
the  assignment  was  sufficient.  Linder 
V.  Whitehead.  116  Ga.  206,  42  S.  E. 
358. 

"That  the  court  erred  in  sustaining 
the  appellee's  demurrers  to  the  appel- 
lant's complaint,"  and  "that  the  court 
erred  in  sustaining  each  demurrer  of 
each  appellee  to  the  appellant's  com- 
plaint"— held  .sufficient.  Bennett  V. 
Evansville  &  T.  H.  E.  Co.  (Ind.),  96 
N.  E.  700. 

Grounds  of  Demurrer  To  Be  Stated. 
An  assignment  of  error  complaining  of 
the    overruling    of    a    demurrer    should 
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indicate  the  grounds  upon  which  the 
demurrer  is  based.  Com.  v.  Shoener, 
25  Pa.  Super.  520.  See  also  Cleveland 
C.  C.  &  St.  L.  E.  Co.  V.  Pace  (Ind.), 
101  N.  E.  479. 

Demurrer  to  Indictment. — It  is  im- 
proper to  simply  assign  error  that  the 
demurrer  to  tlie  indictment  was  sus- 
tained, without  stating  upon  what 
ground  or  why  the  indictment  was  ad- 
judged insufficient.  State  v.  Norris,  70 
Md.   91,   16  Atl.   445. 

Assigning  Error  in  Wrong  Court. 
An  assignment  charging  error  in  the 
overruling  of  a  demurrer  to  a  com- 
plaint by  the  "Morgan  Circuit  Court" 
presents  no  question,  where  the  de- 
murrer was  overruled  by  the  Monroe* 
Circuit  Court  before  change  of  venue 
was  granted.  Eomona  Oolitic  Stone 
Co.  V.  Shields,  173  Ind.  68,  88  N.  E. 
595.  To  same  effect,  see  State  v.  Cad- 
wallader,  172  Ind.  619,  87  N.  E.  644, 
89  N.  E.  319. 

Setting  Out  the  Demurrer. — Either 
the  demurrer,  or  its  substance,  should 
be  set  out  in  the  assignment.  Mc- 
Gregor V.  Third  Nat.  Bank,  124  Ga.  557, 
53  S.  E.  93;  Cleveland  C.  C.  &  St.  L. 
E.  Co.  V.  Pace  (Ind.),  101  N.  E.  479. 

58.  Where  a  single  assignment  of 
error  touching  the  pleadings  is  that 
"the  court  erred  in  overruling  de- 
murrers to  defendant's  pleas,  D.  E.  F. 
G,  H.,  the  assignment  to  be  sup- 
ported must  be  good  in  whole";  it 
cannot  be  sustained  when  the  record 
shows  that  plea  H.  was  stricken  on 
motion  of  the  appellant,  and  the  rec- 
ord contains  "no  hint  that  any  de- 
murrer to  plea  G.  was  in  any  way 
brought  to  the  attention  of  the  court." 
Ryall  V.  Pearson  Bros.  (Ala.),  59  So. 
190. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendant's 
demurrer  to  amended  replication,  filed 
June  14,  1907,  Eecord,  pages  21,  22," 
is  insufficient,  there  having  been  sev- 
eral amended  replications  and  separ- 
ate demurrers  to  each.  George  F.  Craig 
Co.  V.  Pierson  Lumb.  Co.  (Ala.),  53  So. 
803. 

An  assignment  of  error  that  the 
court  erred  in  overruling  "defendant's 
general  demurrer  and  its  first,  second. 
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such  paragraphs.^^  But  if  the  demurrer  is  upon  one  ground  only, 
it  is  sufficient  if  appellant  assigns  as  error  the  sustaining  of  the  de- 
murrer.^"  It  must  furthermore  be  pointed  out  wherein,  or  the  reason 
why,  such  ruling  is  erroneous.*''- 


third,  fourth  and  fifth  special  excep- 
tions to  the  first  amended  original  peti- 
tion of  plaintiff"  is  too  general  and 
•will  not  be  considered.  Western  Union 
Tel.    Co.   V.   Carter,   42   Tex.   Civ.   App. 

224,  94  S.  W.  205. 
In    North    Carolina^    under    Eevisal, 

1905,  §475,  an  assignment  of  error  on 
appeal  from  a  judgment  on  a  demurrer 
should  specify  which  of  the  grounds 
set  out  in  the  demurrer  will  be  relied 
upon  on  appeal.  If  only  one,  that 
should  be  specified.  Ullery  v.  Guthrie, 
148   N.   C.   417,  62  S.  E.   552. 

59.     Burton   v.   Phillips,   4   Ala.   App. 

225,  57  So.  152;  Eoemler  v.  Dice  (Ind. 
App.),  97  K  E.  364;  Kahn  v.  Gavit, 
23  Ind.  App.  274,  55  N.  E.  268;  Colles 
V.  Lake  Cities  Elec.  E.  Co.,  23  Ind. 
App.  86,  53  N.  E.  256. 

An  assignment  of  error  to  the  court's 
action  in  "sustaining  defendant's  de- 
murrer to  plaintiff's  counts  2,  5  and 
6  of  the  complaint"  will  not  be  sus- 
tained if  either  of  the  grounds  of  de- 
murrer to  either  of  the  counts  be  sus- 
tainable. Thompson  V.  Nashville,  C. 
&  St.  L.  E.  Co.,  160  Ala.  590,  49  So. 
340. 

In  Indiana,  the  same  procedure  ap- 
plies to  both  answers  and  complaints. 
If  the  sufficiency  of  an  answer  con- 
taining more  than  one  paragraph  is 
first  attacked  by  assignment  of  error 
in  the  appellate  court,  such  assignment 
cannot  be  maintained  if  any  paragraph 
thereof  be  good  and  sufficient.  Bolin 
V.   Simmons,  81   Ind.   92. 

In  Husak  v.  Clifford  (Ind.),  100  N. 
E.  466,  it  appeared  that  ''appellant 
replied  to  the  special  answers  of  each 
of  the  appellees  by  general  denial  and 
special  matter  in  separate  paragraphs 
numbered  2,  3  and  4.  Each  of  the 
appellees  demurred  to  each  of  these 
special  replies,  and  their  demurrers 
were  all  sustained."  Appellant  "spec- 
ified in  his  assignment  of  errors  on 
these  rulings  that  the  court  erred  'in 
sustaining  the  demurrer  of  each  ap 
pellee  to  the  second,  third  and  fourth 
paragraphs  of  appellant's  reply.'  " 
The  court  held  that  "this  assignment 
of  error  assails  collectively  the  separ- 
ate   and    distinct    rulings   of    the    court 


on  the  demurrer  to  each  of  the  three 
paragraphs  of  the  reply  and  not  to 
each  separately,  and  must  fail  if  one 
of  the  paragraphs  is  bad." 

An  assignment  of  error  that  the  de- 
murrer to  the  complaint  should  have 
been  sustained  is  too  general,  where 
some  of  the  grounds  assigned  are  mani- 
festly bad  and  where  properly  over- 
ruled. Wheeler  v.  EuUer,  4  Ala.  App. 
532,  58  So.  792. 

An  assignment  of  error  that  the 
court  erred  in  overruling  defendant's 
demurrer,  without  specifying  any  par- 
ticular ground  as  wrongly  ruled,  is  not 
sufficiently  specific  where  there^  were 
several  grounds  of  demurrer.  City  of 
Anniston  V.  Safe  Dep.  &  Tr.  Co.,  85 
Fed.  856,  29  C.  C.  A.  457. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of 
the  defendant's  answer,"  etc.,  is  allow- 
able under  the  recognized  practice, 
though  to  uphold  the  assignment  the 
court  must  determine  both  paragraphs 
embraced  in  the  demurrer  were  in- 
sufficient. Johnson  County  Sav.  Bank 
V.  Kramer,  42  Ind.  App.  548,  86  N. 
E.  84. 

Reason  for  Rule.— The  reason  for 
this  rule  is  that  if  one  ground  of  de- 
murred is  properly  overruled  the  as- 
signment is  not  sufficient.  Wheeler  v. 
Fuller,  4  Ala.  App.  532,  58  So.  792; 
Brent  V.  Baldwin,  160  Ala.  635,  49  So. 
343;  Thompson  v.  Nashville  &  St.  L'. 
E.  Co.,  160  Ala.  590,  49  So.  340;  Fitts 
V.  Phoenix  Auction  Co.,  153  Ala.  635, 
45  So.  150;  Aetna  Life  Ins.  Co.  v. 
Lasseter,  153  Ala.  630,  45  So.  166,  15 
L.  E.  A.  (N.  S.)  252.  See  also  infra, 
XI   A. 

60.  Tuntland  v.  Noble  (S.  D.),  138 
N  W.  291.  Compare  Ullery  v.  Guthrie, 
148  N.  C.  417,  62  S.  E.  552. 

As  where  the  demurrer  consisted 
simply  of  the  general  statement  that 
plaintiff's  pleadings  did  not  state  facts 
entitling  plaintiff  to  the  relief  de- 
manded. Williams  v.  Williams,  115 
Iowa  520,  88  N.  W.  1057. 

61.  People  V.  McLean,  135  Cal.  306, 
67    Pac.    770;    National   Bank    of   Cali- 
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Assignment  To  Determine  Suiflciency  of  Complaint  on  Demurrer  to  Answer. 
Whore  dofondant  on  appeal  desires  to  test  the  sufficiency  of  the  com- 
plaint when  a  demurrer  for  want  of  facts  in  the  answer  has  been 
interposed,  he  must  assign  as  error  the  action  of  the  court  in  refusing 
to  carry  such  demurrer  back  and  sustain  same  to  the  complaint.°^ 

b.  Joint  and  Several  Assignments.  —  If  the  demurrer  be  joint,  the 
assignment  of  errors  must  correspond,"'^  no  question  being  presented 
by  a  joint  assignment  of  error  to  the  ruling  on  a  demurrer  to  the 
separate  answer  of  one  of  the  defendants."*  And  when  there  is  a  joint 
assignment  of  errors  to  several  grounds  of  demurrer  and  the  demurrer 
is  properly  sustained  on  any  one  of  the  grounds,  the  assignment  should 
be  overruled."^  The  rulings  on  separate  demurrers  cannot  be  con- 
sidered on  a  joint  assignment  of  error."" 


fornia   v.    Mulford,    17    Cal.    App.    551, 
120   Pac.  446. 

An  assignment  of  error  that  "the  court 
erred  in  sustaining  appellee 's  general 
demurrers  and  exceptions  to  appellant 's 
special  answers,  exceptions  and  de- 
murrers to  plaintiff's  petition  and 
strike  the  same  out.  Eec.  3,"  not  fol- 
lowed by  a  statement,  the  only  refer- 
ence to  the  record  being  to  the  page 
of  the  transcript  setting  forth  appel- 
lee's petition  which  contains  the  de- 
murrers and  exceptions,  is  insufficient. 
Willis  V.  Hatfield  (Tex.  Civ.  App.),  133 
S.  W.  929. 

62.  Lux,  etc.  Stone  Co.  v.  Donald- 
son, 162  Ind.  481,  68  N.  E.  1014;  Bald- 
win f.  Sutton,  148  Ind.  591,  47  N.  E. 
629,  1097;  Peters  v.  Banta,  120  Ind. 
416,  424,  22  N.  E.  95,  23  N.  E.  84; 
First  Nat.  Bank  of  Ft.  Wayne  v.  Savin, 
47  Ind.  App.  266,  94  N.  E.  347;  Walker 
V.  Bement  (Ind.  App.),  94  N.  E.  339; 
McAfee  t\  Bending,  36  Ind.  App.  628, 
76  N.  E.  412. 

63.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Wilson,  34  Ind.  App.  324,  72 
N.  E.  666;  Franklin  Ins.  Co.  v.  Wolff, 
23  Ind.  App.  549,  54  N.  E.  772;  Colles 
V.  Lake  Cities  Elec.  K.  Co.,  22  Ind. 
App.  86,  53  N.  E.  256. 

Upon  a  demurrer  being  filed  to  the 
second  and  third  paragraphs  of  an  an- 
swer, it  was  sustained  as  to  the  sec- 
ond and  overruled  as  to  the  third  para- 
graph. Error  was  assigned  to  the  rul- 
ing sustaining  the  demurrer  to  the  sec- 
ond paragraph,  and  it  was  argued  that 
the  assignment  presented  no  question. 
It  was  held  that  though  the  demurrer 
was  joint,  the  ruling  was  as  thougli  the 
demurrer  was  several.  It  was  on  this 
ruling   that   the    error   was   predicated. 
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Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App. 
549,   54  N.  E.   772. 

64.  Sparklin  v.  St.  James  Church, 
119  Ind.  535,  22  N.  E.  8. 

65.  Continental  Casualty  Co.  v.  Og- 
burn  (Ala.),  57  So.  852;  Alabama  & 
G.    S.    E.   Co.   V.    Clarke,   145   Ala.    459, 

39  So.  816;  Mobile,  J.  &  K.  C.  E.  Co. 
r.  Bromberg,  141  Ala.  258,  37  So.  395; 
Western  R.  Co.  r.  Arnett,  137  Ala.  414, 
34  So.  997;  Lamb  v.  Pate  (Ala.  App.), 
58  So.  943;  Cambridge  Lodge  No.  9, 
K.  of  P.  V.  Routh,  163  Ind.  1,  71  N. 
E.  148;  Louisville,  N.  A.  &  C.  E.  Co. 
r.  Heck,  151  Ind.  292,  50  N.  E.  988; 
Black  V.  Thompson,  136  Ind.  611,  36 
N.  E.  643;  Kahn  r.  Gavit,  23  Ind.  App. 
274,  55  N.  E.  268;  Board  of  Comrs. 
of  Hendricks  County  v.  Trotter,  19  Ind. 
App.  626,  49   N.  E.  976. 

66.  Grimes  v.  Grimes,  141   Ind.  480, 

40  N.  E.  912;  Johnston  Glass  Co.  v. 
Lucas,  34  Ind.  App.  418,  72  N.  E.  1102. 

An  assignment  of  error  complaining 
of  the  overruling  of  demurrers  to  sev- 
eral replications  will  not  be  sustained 
unless  it  be  well  taken  as  to  all  of 
such  replications.  George  F.  Craig  Co. 
V.  Pierson  Lumb.  Co.,  169  Ala.  548, 
53  So.  803. 

The  filing  of  a  joint  and  several  de- 
murrer to  each  and  every  of  several 
replications  entitles  a  defendant  to 
every  benefit  he  would  have  derived 
had  he  filed  a  separate  demurrer  to 
each  one  of  the  replications,  and  an 
assignment  of  error  predicated  upon  the 
order  overruling  such  a  demurrer  will 
be  held  good,  if  any  one  of  the  repli- 
cations be  found  bad.  Southern  Home 
Ins.  Co.  i:  Putnal,  57  Fla.  199,  49  So. 
922. 

The  proper  practice,  when  a  demurrer 
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C.  The  Trial.  —  1.  Application  for  Continuance.  —  The  action 
of  the  court  in  overruling  a  motion  for  continuance,  will  not  be  con- 
sidered in  the  absence  of  an  assignment  complaining  thereof/^  unless 
there  was  an  arbitrary  abuse  of  discretion  which  deprived  the  accused 
of  a  substantial  right.°^ 

2.  Right  of  Judge  To  Conduct  Trial.  —  In  order  to  complain  of 
the  ruling  of  the  trial  judge  as  to  his  right  to  preside  at  the  trial, 
the  assignment  of  error  must  disclose  the  facts  upon  which  the  court 
acted,  including  the  objection  urged  to  his  acting    in    the    cause."" 

3.  Swearing  and  Impaneling  the  Jury.  —  Error  in  the  regularity 
of  procuring  the  jury,  or  to  their  fairness  or  competency  must  be 
specifically  assigned.^"* 


is  sustained  or  overruled  to  a  pleading 
containing  more  than  one  count  or 
paragraph,  is  to  treat  the  ruling  as 
separate  in  respect  to  each  count  or 
paragraph  and  assign  or  specify  error 
accordingly.  Manitoba  Fish  Co.  V. 
Booth,  109  Fed.  594,  48  C.  C.  A.  564; 
Albany  Perforated  Wrapping  Paper 
Co.  V.  John  Hobery  Co.,  109  Fed.  589, 
48    C.    C.   A.    559. 

Joint    Assignment    on    Independent 
Rulings. — An   assignment   of   error  that 
"the  court  erred  in  sustaining  the  de- 
murrers of  the  appellees  to  the  appel- 
lant's   complaint"    was    relied    on    to 
present   the   question  of  the   sufficiency 
of   the    complaint.      Its   language    indi- 
cated that   the   ruling  upon   more   than 
one    demurrer    is    relied    upon    for    re- 
versal.    This  was  also  disclosed  by  the 
record.      "The    form    of    the    demurrer 
or    the    averments    of    the    pleading    to 
which    it    was    addressed,    might    have 
been   of  such  a  character  as  to  make 
the    ruling    correct    as    to    one    of    the 
demurrers     and     erroneous    as    to    the 
other.     The  rulings  were  each  indepen- 
dent of  the  other,  and  present  to  this 
court     separate     independent     rulings, 
either  or  both   of  which  may  or  may 
not    be    erroneous,    depending    in    each 
instance    upon    the    form    and    grounds 
of  the  demurrer  and  the  sufficiency  of 
the  averments  of  the  pleading  to  which 
it    is    addressed,    to    state    a    cause    of 
action  against  either  or  all  of  the  par- 
ties to  such  demurrer.    .    .    .      For  this 
failure  to  properly  separate  and  specify 
the   particular   errors   attempted    to   be 
presented"  the  court  would  have  been 
warranted  in  dismissing  the   appeal;   it 
proceeded,    however,    to    examine     the 
complaint    and    passed    upon    the    ques- 
tions involved.     Walter  A.  Wood  K.  & 


M.  Co.  V.  Angemeier   (Ind.),  99  K  E. 
500, 

67.  Ind. — Sturm  v.  State,  74  Ind. 
278.  Okla. — Shaw  v.  'State,  7  Okla. 
Grim.  390,  123  Pac.  1116;  Eea  v.  State, 
3  Okla.  'Crim.  281,  105  Pac.  386,  106 
Pac.  982.  Tex.— Old  River  Lumb.  Co. 
r.  Skeeters  (Tex.  Civ.  App.),  140  S. 
W.  511,  that  an  exception  to  such  rul- 
ing was  taken  must  also  appear. 

An  assignment  of  error  that  the 
court  erred  "in  proceeding  with  the 
trial  of  said  cause  over  the  objection 
of  the  defendant  and  while  said  case 
was  pending  and  undetermined  in  the 
supreme  court,  as  set  forth  in  defend- 
ant's motion  for  a  continuance,"  suf- 
ficiently assigns  error  to  the  overruling 
of  such  motion.  City  of  Topeka  V. 
Smelser,  5   Kan.   App.   95,  48  Pac.  874. 

Necessity  for  Particularity. — Where 
the  assignment  alleged  error  "in  over- 
ruling defendant's  motion  for  a  con- 
tinuance .  .  .  for  the  want  of  the 
testimony  of  J.  M.  B.,  and  J.  W.  P., 
and  other  witnesses"  named  in  the  ap- 
plication, the  court  will  consider  only 
the  motion  with  reference  to  the  two 
witnesses  named.  Carver  Bros.  r.  Mer- 
rett    (Tex.   Civ.   App.),   155   S.   W.   633. 

68.  Shaw  V.  State,  7  Okla.  Crim. 
390,  123  Pac.  1116.  See  also  supra, 
III,  D,  3. 

69.  "The  principle  applies  here  of 
the  familiar  rule  that  an  assignment 
of  error  upon  the  admission  of  evi- 
dence over  objection  is  not  sufficient 
where  the  objection  urged  to  the  evi- 
dence is  not  disclosed."  Owenby  V. 
Georgia  Baptist  Assembly,  137  Ga.  698, 
74  S.  E.  56. 

70.  Sylvester  v.  State,  46  Fla.  166, 
35  So.  142.  See  also  Steele  i?.  State, 
76   Miss.  387,   24  So.  910. 
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4.    Matters  Eelating  to  the  Evidence.  —  a.     General  Rule.  —  The 
rulings  of  the  court  on  the  admission  or  exclusion  of  evidence/^  or 


An  assignment  of  error  that  "the 
court  erred  in  impaneling  and  swear- 
ing the  jury"  presents  no  question. 
Burchett  v.  United  States,  194  Fed. 
821,  11-1  C.  C.  A.  525. 

71.     U.  S.— Murray  V.  State,  163  U. 
S.  101,  16  Sup.  Ct.  990,  41  L.  ed.  87; 
Piper   V.    CashcU,    122   Fed.    614,   58    C. 
C   A.    396;    Kalamazoo    E.    Supply   Co. 
t\  Duff  Mfg.  Co.,    113    Fed.  264,    51  C. 
C.    A.    221.      Ala.— Southern    Hdw.     & 
Supply  Co.  V.  Standard  Equip.   Co.,  51 
So.    789;    Sloss-Sheffield    Steel    &    Iron 
Co.  V.  Hutchinson,  144  Ala.  221,  40  So. 
114;    Highland  Ave.    &   Belt   R.    Co.   V. 
Miller,   120   Ala.   535,   24  So.   955    (not- 
withstanding   the    matter    is    discussed 
by     counsel).       Ark. — W.     T.     Adams 
Maeh.  Co.  v.  Castleberry,  92  Ark.  310, 
122    S.   W.   998;    Central   Coal   &    Coke 
Co.    V.    Niemeyer   Lumb.    Co.,    65    Ark. 
106,  44  S.  W.  1122,  53  S.  W.  570.     Cal. 
Hall  v.  Susskind,  120  Cal.  559,  53  Pac. 
46.    Colo. — Medano  Ditch  Co.  v.  Adams, 
29  Colo.  317,  68  Pac.  431;   Bawling  v. 
Clark,  19  Colo.  App.   214,  74  Pac.  346; 
Catlin   Consol.   Canal   Co.  V.   Euster,   19 
Colo.    App.    117,    73    Pac.    846.      Conn. 
New  York,  N.  H.  &  H.  R.  Co.  ■?>.  Cella, 
85   Atl.   521;   Hull  v.   Thoms,   82   Conn. 
€47,    74    Atl.    925.       Fla.— Stroblar     v. 
State,   55    Fla.     167,     47     So.     4.       111. 
Fenno   V.    Cullen,    162    111.     App.     283; 
Lang  V.  Dietz,  93  111.  App.  148,  affirmed, 
191   111.   161,  60   N.  E.   841,  the  failure 
to  assign   error  when  testimony  is  ad- 
mitted subject  to  objection  and  excep- 
tion,  waives   the   objection   to   the    ad- 
mission of  the  testimony.     Ind. — Craig 
V.    Ensey,    63    Ind.    140;    Fort    Wayne, 
J.   &   S.   E.   Co.  V.  McDonald,  48   Ind. 
^41    (to    review    question    of    evidence, 
the  overruling  of  the  motion  for  a  new 
trial  must  be   assigned  as  error) ;   Cen- 
tral   of   Georgia    E.    Co.   V.    Jeffery,    26 
Ind.  App.  143,  59  N.  E.  330.    la.— Smith 
f.  Aetna  Life  Ins.  Co.,  115  Iowa  217, 
88  N.  W.  368,  91  Am.  St.  Eep.  153,  56 
L.  E.  A.  271;  McCandless  v.  Hazen,  98 
Iowa  321,  67  N.  W.  256   (though  error 
be  assigned,  if  the  point  be  not  argued 
it    will    not    be    considered) ;    Bixby    v. 
Carskaddon,    70    Iowa    726,    29    N.    W. 
626.    Mich. — In  re  McNamara's  Estate, 
132  N.  W.  86;   ISIiller  v.  Shumway,  135 
Mich.  654,  98  N.  W.  385;   Noble  v.  St. 
Joseph   &   B.   H.    St.   E.    Co.,   98   Mich. 
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249,  57  N.  W.  126;  Kehoe  v.  Allen, 
93  Mich.  464,  52  N.  W.  740,  31  Am. 
St.  Eep.  608;  Burt  v.  Olcott,  33  Mich. 
178;  Andre  V.  Hardin,  32  Mich.  324; 
Polhemus  v.  Ann  Arbor  Sav.  Bank,  27 
Mich.  44.  Minn. — Pope  v.  Wisconsin 
Cent.  E.  Co.,  127  N.  W.  436;  Cook  v. 
Kittson,  68  Minn.  474,  71  N.  W.  670. 
Mo.— State  v.  Whitsett,  232  Mo.  511, 
134  S.  W.  555;  Zalim  v.  Eoyal  Fra- 
ternal Union,  133  S.  W.  374,  assign- 
ment that  the  court  erred  in  admitting 
irrelevant  testimony  on  the  part  of 
plaintiff,  insufficient.  Neb. — Wiseman 
V.  Ziegler,  41  Neb.  886,  60  N.  W.  320; 
Kirkendall  v.  Davis,  41  Neb.  285,  50 
N.  W.  915;  Commercial  Nat.  Bank  v. 
Brill,  37  Neb.  626,  56  N.  W.  382.  N.  C. 
Stewart  v.  Eegister,  108  N.  C.  588,  13 
S.  E.  234;  Smith  v.  McGregor,  96  N. 
C.  101,  1  S.  E.  695  (objection  to  an 
entire  deposition  on  the  general  ground 
of  incompetency,  insufficient).  See, 
however,  Jordan  v.  Greensboro  Furnace 
Co.,  126  N.  C.  143,  35  S.  E.  247,  78 
Am.  St.  Eep.  644,  that  while  it  ap- 
peared in  the  statement  of  the  case 
that  objection  was  made  to  the  evi- 
dence when  offered,  that  the  objection 
was  overruled  and  an  exception  was 
then  entered,  it  was  not  necessary  to 
specifically  assign  such  error.  N.  J. 
State  V.  Coddington,  80  N.  J.  L.  496, 
78  Atl.  743.  N.  D. — Barnum  v.  Gor- 
ham  Land  Co.,  13  N.  D.  359,  100  N.  W. 
1079;  Nichols  &  Skepard  Co.  v.  Stang- 
ler,  7  N.  D.  102,  72  N.  W.  1089.  Okla. 
Willet  V.  Johnson,  13  Okla.  563,  76 
Pac.  174,  that  the  court  erred  in  ad- 
mitting incompetent  and  prejudicial 
testimony  is  too  general.  Pa. — Bunnell 
V.  Kintner,  27  Pa.  Super.  605.  S.  D. 
Westphal  v.  Nelson,  125  N.  W.  640. 
Tex.— Johnson  v.  Eobinson,  68  Tex. 
399,  4  S.  W.  625;  Texas  &  N.  O.  R. 
Co.  V.  Berry,  67  Tex.  238,  5  S.  W.  817; 
Anderson  v.  Anderson,  23  Tex.  639; 
Western  Union  Tel.  Co.  v.  Buchanan 
(Tex.  Civ.  App.),  129  S.  W.  850;  Hale 
V.  Bickett,  34  Tex.  Civ.  App.  369,  78 
S.  W.  531;  Frost  v.  Mason,  17  Tex. 
Civ.  App.  465,  44  S.  W.  53.  Utah. 
Loftis  V.  Pacific  Mut.  L.  Ins.  Co.,  38 
Utah  532,  114  Pac.  134,  though  the 
questions  were  raised  and  properly 
preserved  by  exceptions. 
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And  see  Seigmund  V.  Tyner  (Ind, 
App.),  101  N.  E.  20. 

When  an  assignment  of  error  con- 
tained in  a  bill  of  exceptions  refers  to 
testimony  but  does  not  make  it  clear 
whether  it  was  admitted  or  excluded, 
the  cause  will  not  be  reversed,  though 
such  evidence,  if  admitted,  would  be 
improper.  Missouri,  K.  &  T.  E.  Co.  v. 
Thomas  (Tex.  Civ.  App.),  132  S.  W. 
974. 

Questions  relating  to  the  exclusion 
of  testimony  cannot  be  presented  un- 
der an  assignment  of  error  complaining 
that  the  court  erred  in  peremptorily 
instructing  the  jury  in  the  charge. 
Sarro  v.  Bell  (Tex.  Civ.  App.),  12G  S. 
W.  24. 

Under  an  assignment  of  error  by 
plaintiff  that  the  court  erred  in  admit- 
ting evidence  "offered  by  plaintiif," 
the  court  will  not  consider  whether 
erroneous  evidence  was  offered  by  de- 
fendant; though  the  use  of  the  word 
"defendant"  was  possibly  a  clerical  er- 
ror. Montague  Compressed  Air  Co.  V. 
City  of  Fulton,  166  Mo.  App.  11,  148 
S.  W.  422. 

"Errors  of  Law  Occurring  During 
Trial." — An  assignment  for  errors  of 
law  occurring  during  trial  is  insuffi- 
cient to  present  for  review  rulings  ad- 
mitting or  excluding  testimony.  Haw- 
kins V.  State,  60  Neb.  380,  S3  N.  W. 
198. 

Ruling  on  the  Offer.  —  An  assign- 
ment of  error  for  the  exclusion  of 
offered  testimony  is  too  uncertain  if 
it  does  not  appear  that  the  ruling  was 
on  the  offer.  Edwards  V.  Gimbel,  202 
Pa.  30,  51  Atl.  357. 

An  assignment  "fhat  the  court 
erred  in  several  rulings  in  excluding 
legal  and  competent  evidence  offered 
in  behalf  of  plaintiffs,  to  the  jury,  to 
the  great  prejudice  of  the  plaintiffs, 
all  of  which  was  duly  excepted  to  by 
plaintiffs,"  does  not  sufficiently  specify 
the  error.  Estes  v.  Estes  (Tex.  Civ. 
App.),  122  S.  W.  304. 

The  action  of  the  court  in  admitting 
in  evidence  a  city  ordinance  will  not 
be  considered  in  the  absence  of  an 
'assignment  of  error  questioning  the 
ruling  of  the  court  in  the  admission 
of  evidence.  Swift  &  Co.  V.  Fue,  167 
111.  443,  47  N.  E.  761. 

When  it  appears  from  the  bill  of 
exceptions  that  a  question  complained 
of  was  not  in  fact  asked  or  answered, 
an  assignment   of  error  based  thereon 


will  be  overruled.  International  &  G, 
N.  E.  Co.  V.  Biles  &  Euby,  56  Tex.  Civ. 
App.  193,  120  S.  W.  952;  Castlin  r. 
State    (Tex.   Crim.),   57   S.   W.   827. 

Connecticut. — It  is  not  enough  to 
state  that  the  trial  court  erred  in  ad- 
mitting the  evidence  of  A,  as  con- 
tained in  such  and  such  a  paragraph 
of  the  finding,  if  that  sets  out  a  con- 
siderable portion  of  AJs  testimony, 
most  of  which  came  in  without  objec- 
tion; but  the  particular  ruling  or  rul- 
ings which  it  is  intended  to  attack  on 
appeal  should  be  pointed  Qjat.  State 
V.  Burns,  82  Conn.  213,  72  Atl.  1083. 

In  Nebraska  the  erroneous  rulings 
must  be  specially  alleged  in  the  peti- 
tion in  error.  Churchill  v.  White,  58 
Neb.  22,  78  N.  W.  369,  76  Am.  St. 
Eep.  64;  Security  Abstract  Title  Co. 
V.  Longacre,  56  Neb.  469,  76  N.  W. 
1073;  Burnet  v.  Cavanaugh,  56  Neb. 
190,  76  N.  W.  578;  Davis  v.  Otoe 
County,  55  Neb.  677,  76  N.  W.  465; 
Smith  V.  Kennard,  54  Neb.  523,  74  N. 
W.  859;  Morsch  v.  Besack,  52  Neb. 
502,   72   N.  W.   953. 

Admission  of  Deposition. — If  the 
error  assigned  is  that  the  deposition 
of  a  witness  was  read  to  the  jury,  it 
cannot  be  urged  that  certain  questions 
and  answers  contained  therein  were 
improperly  received.  Atchison,  T.  & 
S.  F.  E.  Co.  V.  Eodgers  (N.  M.),  113 
Pac.  805. 

Nor  is  an  assignment  of  error  suffi- 
cient which  complains  of  the  action 
of  the  court  in  excluding  certain  ques- 
tions and  answers  in  the  deposition 
of  a  witness,  where  some  of  the  testi- 
mony mentioned  therein  is  admissible 
and  some  not  admissible.  O'Brien  V. 
Von  Lienen  (Tex.  Civ.  App.),  149  S. 
W.  723. 

One  Assignment  Covering  Several 
Questions. — An  assignment  of  error 
that  'embraces  several  distinct  and 
separate  questions  that  were  objected 
to  and  ruled  on  separately  will  not  bo 
considered  further  than  to  determine 
whether  one  of  such  questions  was 
properly  admitted.  Williams  V.  State, 
45  Fla.  128,  34  So.   279. 

Criminal  Causes.  —  An  assignment 
that  "the  court  erred  in  permitting 
the  prosecuting  attorney  to  ask  im- 
material, impertinent  and  insolent 
questions,"  is  too  general.  State  V. 
Howard,  203  Mo.  600.  102  S.  W.  504. 

As  to  joining  separate  rulings  relat- 
ing to  the  evidence  in  one  assignment, 
see  infra,  XI. 
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on  a  motion  to  strike  out  testimony,"  must  be  specifically  assigned  as 
error  to  be  available.  The  court  will  not  search  through  a  mass  of 
testimony  to  find  the  particular  error  complained  of." 


72.  Colo.— Carlmrt  v.  Oddenkirk,  20 
Colo.  App.  402,  79  Pac.  303.  Ga.— 
Daniel  v.  Maddox-Rucker  Bkg.  Co., 
124  Ga.  1063,  53  S.  E.  573.  111.— Ma- 
honey  V.  People,  98  111.  App.  241.  la. 
Smith  V.  Aetna  Life  Ins.  Co.,  115  Iowa 
217,  88  N.  W.  368,  91  Am.  St.  Eep. 
153,  56  L.  E,  A.  271.  Nob.— Palmer 
V.  First  Bank  of  Ulysses,  59  Neb.  412, 
81  N.  W.  303.  N.  J. — United  States 
T.  A.  Co.  r._Young,.80'..N..J.  L.  151, 
81  Atl.  262.' 

An  objection  to  the  ruling  of  the 
court  refusing  to  "strike  out  evidence 
must  be  assigned  as  error  or  it  will 
be  disregarded  and  the  "assignment 
of  error  of  the  court  in  admitting  the 
testimony  excepted  to  by  the  defend- 
ant,' is  entirely  too  general."  Sher- 
man V.  Shaw,  9  Nev.  148. 

Grouping  Objectionable  Matter.  — 
Where  error  is  assigned  to  a  group 
of  questions  and  motions  to  exclude 
•several  answers,  they  will  not  be  sep- 
arately examined,  nor  will  the  objec- 
tion be  sustained,  unless  there  be  error 
in  them  all.  Southern  Hdw.  &  Sup. 
Co.  V.  Standard  Equip.  Co.  (Ala.),  51 
So.  789. 

In  an  action  properly  triable  by  a 
jury,  in  which  the  parties  waived  a 
jury  and  the  case  was  tried  by  the 
court  without  a  jury,  and  no  evidence 
excluded,  though  objections  were  made, 
and  except  in  one  instance  there  were 
no  rulings  thereon,  the  case  not  having 
been  properly  tried,  under  §5630,  Re- 
vised Codes,  1899,  the  evidence  can- 
not be  reviewed  in  its  entirety  and 
•without  specification  of  errors.  The 
court  on  review  will  therefore  disre- 
gard all  questions  regarding  the  al- 
leged errors.  More  v.  Burgan,  15  N. 
D,  345,  107  N.  W.  200. 

73.  Ark. — W.  T.  Adams  Mach.  Co. 
V.  Castleberry,  92  Ark.  310,  122  S.  W. 
998  ("  'because  the  court  erred  in  ad- 
mitting any  and  all  of  the  evidence 
offered  by  plaintiff,  over  the  objections 
of  the  defendant'");  Miller  v.  Nuck- 
olls, 77  Ark.  64,  91  S.  W.  759,  113 
Am.  St.  Rep.  122,  4  L.  E.  A.  (N.  _S.) 
149'  ("the  court  erred  in  admitting 
testimony  introduced  over  defendant's 
objection,  as  shown  by  the  stenogra- 
pher's    transcript     thereof").       Ariz. 
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Sanford  V.  Ainsa,  13  Ariz.  287,  114  Pac. 
560.  Ga. — Borders  v.  Vance,  134  Ga. 
85,  67  S.  E.  543  ("a  number  of  objec- 
tions to  testimony  were  made  on  the 
hearing  by  tlie  parties  excepting, 
which  will  be  found  by  reference  to 
the  record,  and  no  ruling  at  all  has 
been  made  by  the  auditor  on  these 
objections");  Taylor  v.  Wright,  132 
Ga.  586,  64  S.  E.  656;  Georgia  E.  & 
Bkg.  Co.  V.  Bohler,  98  Ga.  184,  26  S. 
E.  73&  ("that  the  movant  objected 
to  certain  evidence,  and  there  said  that 
the  objection  should  have  been  sus- 
tained Ijeeause  the  evidence  offered  was 
irrelevant").  la. — Steltzer  v.  Condon, 
139  Iowa  754,  118  N.  AV.  39,  "the  rul- 
ings of  the  court  excluding  evidence 
showing  disqualification  of  the  no- 
tary." Mo.— State  v.  Whitsett,  232 
Mo.  511,  134  S.  W.  555.  Neb.— Jaeggi 
V.  Galley,  54  Neb.  800,  75  N.  W._  238 
(errors  of  law  occurring  at  the  trial); 
Phoenix  Ins.  Co.  v.  King,  54  Neb.  630, 
74  N.  W.  1103  (the  rejection  of  evi- 
dence "as  appears  at  record,  pages 
209,  2091/.,  210,  &c.");  Phoenix  Ins. 
Co.  V.  King,  52  Neb.  562,  72  N.  W. 
855;  Fremont  E.  &  M.  V.  E.  Co.  V. 
Root,  49  Neb.  900,  69  N.  W.  397.  N.  J. 
Semkin  v.  Hollander,  81  Atl.  980.  Tex. 
San  Antonio  &  A.  P.  E.  Co.  v.  Spencer, 
55  Tex.  Civ.  App.  456,  119  S.  W.  716 
(testimony  "as  set  out  in  defendant's 
bill  of  exceptions"). 

"Assignments  of  error  as  to  the  re- 
jection of  evidence,  treated  only  in  a 
most  general  way,  leaving  the  court 
here  to  search  for  the  particular  rul- 
ings and  offered  evidence"  in  the  case, 
will  not  ordinarily  be  considered. 
Hoag  V.  Nanstad,  139  Wis.  455,  121 
N.  W.  125.  See  also  Couturie  v.  Crespi 
(Tex.  Civ.  App.),  134  S.  W.  257.  There 
should  be  a  reference  to  the  page  of 
the  record  where  the  testimony  of  the 
witness  is  to  be  found.  Eankin  v.  Ean- 
kin  (Tex.  Civ.  App.),  134  S.  W.  392. 

Assigning  error  that  the  court  erred 
in  rendering  judgment  in  favor  of  ap- 
pellees and  against  appellants  and  at- 
tempting thereunder  to  complain  of 
numerous  rulings  on  the  admission  of 
evidence  is  not  permissible.  Stephen- 
ville  Oil  Mill  -v.  McNeill,  57  Tex.  Civ, 
App.  252,  122  S.  W.  911. 
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If  the  correctness  of  a  ruling  in  directing  a  verdict  depends  entirely 
upon  rulings  on  the  admission  of  evidence,  error  should  be  assigned 
upon  such  latter  rulings  in  order  to  properly  present  the  entire  ques- 
tion.''*    Tlie  assignment  must  disclose  the  objections  made/^  and  the 


Setting  Out  Question. — An  assign- 
ment of  error  that  the  depositions  do 
not  state  the  ground  on  which  a  ques- 
tion to  a  witness  is  overruled  is  too 
general,  it  failing  to  state  the  ques- 
tion which  was  overruled.  State  i'. 
McGann,  8  Idaho  40,  66  Pac.  823.  See 
also  as  to  necessity  for  setting  out 
question,  Charles  v.  State,  36  Fla.  691, 
18  So.  369;  Binvon  v.  United  States, 
4  Ind.   Ter.   642,  >6   S.   W.   2G3. 

Reference  to  Bill  of  Exceptions. — In 
Pennsylvania  specifications  of  error 
regarding  the  admission  of  testimony 
which  refer  to  more  than  one  bill  of 
exceptions  violate  Kule  29  of  the  su- 
preme court,  and  will  not  be  consid- 
ered. Chestnut  Hill  Tpk.  Eoad  Co.  v. 
Montgomery  County.  228  Pa.  1,  76  Atl. 
726. 

Sufficient  Assignment. — An  assign- 
ment of  error  that  the  court  erred 
in  sustaining  an  objection  to  "each 
of  the  following  questions,  to-wit:  (a) 
Question  No.  1653,  as  found  on  page 
189;  (b)  question  No.  1711,  as  found 
on  page  196,"  is  sufficiently  specific 
and  certain,  as  it  does  not  leave  in 
doubt  or  uncertainty  the  ruling  com- 
plained of.  Bennett  v.  McDonald,  59 
Neb.  234,  80  N  W.  826,  reversed  on 
rehearing  on  other  grounds,  60  Neb. 
47,  82  N.  W.  110. 

74.  McCammon  v.  Detroit,  L.  &  N. 

B.  Co.,  103  Mich.  104,  61  N.  W.  273. 

75.  U.  S.— Burton  v.  Driggs,  20 
Wall.  125,  22  L  ed.  299;  Pioneer  S.  S. 
Co.   V.    Jenkins,    189    Fed.    312,    111    C. 

C.  A.  44;  Erie  E.  Co.  v.  Schomer,  171 
Fed.  798,  96  C.  C.  A.  458.  Ala.— South- 
ern Hdw.  &  Supply.  Co.  v.  Standard 
Equip.  Co.,  51  So.  789,  that  "the  de- 
fendant objected  to  the  testimony  as 
offered"  is  insufficient.  Ga. — Holton 
V.  State,  137  Ga.  86,  72  S.  E.  949; 
Wadsworth  v.  Wadsworth,  134  Ga.  816, 
68  S.  E.  649;  Cook  v.  State,  134  Ga. 
347,  67  S.  E.  812;  Foddrill  v.  Dooley, 
131  Ga.  790,  63  S.  E.  350;  Cochran  v. 
Bugg,  131  Ja.  588,  62  S.  E.  1048; 
Georgia  R.  &  Bkg.  Co.  v.  Hurt,  lis 
Ga.  817,  38  S.  E.  40;  Bray  v.  Walker, 
112  Ga.  364,  37  S.  E.  370.  Mo.— Mon- 
tague Compressed  Air  Co.  f.  City  of 
Fulton,    166    Mo.    App.    11,    148    S.    W. 


422,  if  no  objection  made,  the  assign- 
ment of  error  will  not  be  entertained. 
Pa. — Com.  V.  Cummings,  45  Pa.  Super. 
211.  S,  D.— Schmidt  v.  Carpenter,  27 
S.  D.  412,  131  N.  W.  723;  Scanlon  V. 
Eock,  25  S.  D.  152,  125  N.  W.  638. 
Tex.— Ft.  Worth  &  D,  C.  R.  Co.  v. 
Perry  (Tex.  Civ.  App.),  147  S.  W.  280; 
Eankin  v.  Eankin  (Tex.  Civ.  App.), 
134  S.  W.  392;  Willis  v.  Hatfield  (Tex. 
Civ.  App.),  133  S.  W.  929;  Austin 
Elec.  R.  Co.  V.  Faust  (Tex,  Civ.  App.), 
133  S.  W.  449;  Missouri,  K.  &  T.  R, 
Co.  V.  Matlock,  44  Tex.  Civ.  App.  565, 
99  S,  W.  1052;  Castlin  V.  State  (Tex. 
Crim.),  57  S.  W.  827. 

Ground  of  objection  must  be  stated 
in  the  lower  court  (Bettys  v.  Twp.  of 
Denver,  115  Mich.  228,  73  N.  W.  138), 
and  the  assignment  will  only  be  con- 
sidered on  the  ground  stated  in  the 
objection  (Hunter  v.  State,  59  Tex. 
Crim,  439,  129  S.  W.  125;  Ripley  v. 
Ocean  A.  &  G.  Corp.  [Tex.  Civ.  App.], 
146  S.  W.  974). 

An  assignment  that  "the  evidence 
was  objected  to  because  it  was  illegal, 
irrelevant  and  immaterial"  has  been 
held  sufficient.  Wright  V.  State,  1  Ga. 
App.  158,  57  S.  E.  1050, 

Only  the  objections  appearing  in  the 
assignment  will  be  considered,  and  ref- 
erence in  the  assignment  to  additional 
exceptions  appearing  in  other  parts  of 
the  record  is  not  sufficient  to  require 
the  court  to  examine  the  exceptions 
so  referred  to.  Thos.  Goggan  &  Bro. 
r.  Goggan  (Tex.  Civ.  App.),  146  S.  W. 
968. 

Sufficient  Statement  of  Objection. 
An  assignment  of  error  which  states 
the  question  and  the  ground  of  objec- 
tion is  sufficient,  though  the  objections 
were  general,  such  as  "immaterial," 
"remote,"  "speculative."  "It  is  not 
incumbent  upon  appellant  in  its  assign- 
ments to  anticipate  any  claim,  upon 
the  part  of  the  respondent,  that  the 
objections  were  properly  sustained  for 
reasons  not  given  in  the  objections; 
and  for  appellant  to  state  in  each  as- 
signment wliy  the  answer  called  for 
by  the  question  would  not  be  'imma- 
terial,' 'remote,'  or  'speculative'  would 
be  to  require  it  to  make  of  each   as- 
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ruling  thereon.'"  It  must  furthermore  be  made  to  appear  by  the 
assignment  of  error  what  the  witness  would  have  testified  to  had  the 
evidence  been  admitted,"  and  that  the  excluded  testimony  was  rele- 
vant and  material  or  otherwise  proper."  If  it  appear  from  the  as- 
signment that  the  testimony  has  not  been  separated  and  that  some  of 
the  testimony  complained  of  was  admissible  and  part  inadmissible, 
the  assignment  will  be  overruled.'^ 

(I.)    Reference  to  Eecord.  —  Generally. —  The    evidence    relied    on    as 
error  must  be  particularly  referred  to  and  set  out  in  the  assignment,^" 


signment  a  written  argument."  Belle 
Fourche  Val.  R.  Co.  v.  Belle  Fourche 
L.  &  C.  Co.,  28  S.  D.  289,  133  N.  W. 
261. 

Setting  Out  Pleading. — "Where  the 
only  objection  urged  to  the  introduc- 
tion of  evidence  was  that  "there  was 
no  pleading  to  authorize  the  proof  of- 
fered," the  pleading  on  the  subject  re- 
ferred to  must  be  set  out.  El  Paso  & 
S.  W.  Co.  V.  Hall  (Tex.  Civ.  App.),  156 
S.  W.  356. 

Absence  of  Objection. — Error  cannot 
be  assigned  to  the  action  of  the  court 
permitting  members  of  the  jury  to  ask 
irrelevant  questions  in  the  absence  of 
objections  to  such  questions.  Wallace 
V.  Keystone  Automobile  Co.  (Pa.),  86 
Atl.  699. 

76.  Ga.— Holton  v.  State,  137  Ga. 
86,  72  S.  E.  949.  Pa.— Com.  v.  Mc- 
Kwayne,  221  Pa.  449,  70  Atl.  809;  Com. 
V.  Cummings,  45  Pa.  Super.  211;  Long 
V.  Hepps,  45  Pa.  Super.  76.  Tex.— Ft. 
Worth  &  D.  C.  R.  Co.  v.  Perry  (Tex. 
Civ.  App.),  147  S.  W.  280;  Willis  v. 
Hatfield  (Tex.  Civ.  App.),  133  S.  W. 
929;  Missouri,  K.  &  T.  R.  Co.  v.  Mat- 
lock, 44  Tex.  Civ.  App.  565,  99  S.  W. 
1052. 

Sea  also  Munkkonen  V.  Trevaskis 
(Pa.)    86  Atl.  186. 

Assignments  of  error  which  purport 
to  set  forth  thirty-nine  specific  rulings 
upon  questions  of  evidence  arising  upon 
the  trial,  but  which  do  not  point  out 
the  page  of  the  abstract  or  of  the 
bill  of  exceptions  upon  which  the  rul- 
ings may  be  found,  will  not  be  con- 
sidered. State  V.  Cleveland,  23  S.  D. 
335,  121  N.  W.  841. 

Page  in  record  where  ruling  is  to  be 
found  must  be  stated.  Charles  v.  State, 
36  Fla.  691,  IS  So.  369. 

The  Alabama  court  rules  (Code,  p. 
1508,  Rule  10)  require  that  in  assign- 
ments of  error  based  upon  rulings  on 
evidence,    the    appellant    must    specify 
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"the  respective  grounds  upon  which 
the  several  different  rulings  are  deemed 
erroneous."  Thomas  Frazer  Lumb.  Co. 
V.  Henson,  4  Ala.  App.  625,  58  So.  812. 

77.  Ga. — Green  v.  State,  117  Ga. 
752,  45  S.  E.  76;  Loeb  v.  State,  6  Ga. 
App.  23,  64  S.  E.  338.  S.  D.— Schmidt 
V.  Carpenter,  27  S.  D.  412,  131  N.  W. 
723.  Tex. — Castlin  v.  State  (Tex. 
Crim.),  57  S.  W.  827;  Day  v.  Becker 
(Tex.   Civ.  App.),  145   S.  W.  1197. 

See  Spann  v.  Edwards,  77  S.  E.  1128. 

78.  Fla.— Fidelity  &  Dep.  Co.  v. 
Aultman,  61  Fla.  197,  55  So.  27_3; 
Covington  v.  Clemmons,  61  Fla,  151, 
55  So.  81;  McKinnon  v.  Lewis,  60  Fla. 
125,  53  So.  940;  Wright  v.  State,  42 
Fla.  239,  27  So.  863.  Pa.— Com,  f. 
Swallow,  S  Pa.  Super,  539.  Tex.— 
League  v.  Wm.  Rice  Inst.  (Tex.  Civ. 
App.),  152  S.  W.  1182;  Western  Union 
Tel.  Co.  V.  Vance  (Tex.  Civ.  App.),  151 
S.  W.  904. 

In  Missouri  it  must  appear  "that 
the  evidence  excluded  was  not  only 
competent  but  relevant,"  and  an  as- 
signment of  error  that  the  court  erred 
in  excluding  "competent"  testimony 
is  insufficient.  Lewis  v.  Frankle,  158 
Mo.  App.  262,  138  S.  W.  64. 

Stating  Reasons. — An  assignment  of 
error  that  fails  to  show  wherein  the 
court  erred,  or  why  the  language  quoted 
should  have  been  admitted  in  evidence, 
is  insufficient.  Rader  v.  Galveston,  H. 
&  S.  A.  R.  Co.  rTex,  Civ.  App.),  137 
S.  W.  718. 

79.  Perdus  v.  State,  126  Ga.  112, 
54  S.  E.  820;  Mott  v.  Spring  Garden 
Ins.  Co.  (Tex.  Civ.  App.),  154  S.  W. 
658;  Peugh  r.  Moody  (Tex.  Civ.  App.), 
145  S.  W.  296.  See  also  Burkhart  v. 
City  of  Fitzgerald,  137  Ga.  366,  73  S.  E. 
583, 

80.  XJ,  S. — Crosby  V.  Emerson,  142 
Fed.  713,  74  C.  C.  A.  45  (that  "the 
court  erred  in  overruling  defendant's 
offer  of  the  letter  from  W.  P.  Harlow 
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and  it  is  sometimes  said  that  the  assignment  must  also  point  out  the 


to  Senator  George  E.  Green"  is  fatally 
defective) ;  Balliet  v.  United  States, 
129  Fed.  689,  64  C.  C.  A.  201;  Adams 
V.  Shirk,  105  Fed.  659,  44  C.  C.  A.  653 
(denying  rehearing,  104  Fed.  54,  43 
C.  C.  A.  407);  Gallot  v.  United  States, 
87  Fed.  446,  31  C.  C.  A.  44  (certiorari 
denied,  171  U.  S.  689,  19  Sup.  Ct.  884, 
43  L.  ed.  1179).  Ala.— Southern  Hdw. 
&  Sup.  Co.  V.  Standard  Equip.  Co.,  51 
So.  789;  Climax  Lumb.  Co.  v.  Bay  City 
Mach.  Wks.,  163  Ala.  654,  50  So.  935 
(reference  to  depositions  of  witnesses 
at  pages  22  to  73  and  at  pages  81  to 
83  is  insufficient).  Ariz. — Sanford  v. 
Ainsa,  13  Ariz.  287,  114  Pac.  560. 
Colo. — Farmers'  Nat.  Bank  v.  Union 
Reservoir  Co.,  46  Colo.  466,  104  Pac. 
943,  failure  to  comply  with  rules  re- 
quiring reference  to  folio  numbers  of 
the  transcript  where  the  ruling  and 
exceptions,  if  anv,  appear.  Conn. — 
Hull  r.  Thorns,  82  Conn.  647,  74  Atl. 
925,  that  the  court  erred  in  admitting 
certain  testimony  is  insufficient.  Ga. 
Burkhart  v.  City  of  Fitzgerald,  137  Ga. 
366,  73  S.  E.  583  (substance  of  evi- 
dence at  least  must  be  set  out);  Wads- 
worth  V.  Wadsworth,  134  Ga.  816,  68 
S.  E.  649;  Stoner  v.  Patten,  132  Ga. 
178,  63  S.  E.  897;  Jackson  r.  Brice,  132 
Ga.  51,  63  S.  E.  823;  Cochran  v.  Bugg, 
131  Ga.  588,  62  S.  E.  1048;  Dodge  v. 
Cowart,  131  Ga.  549,  62  S.  E.  987; 
Lay  V.  Nashville,  C.  &  St.  L.  E.  Co., 
131  Ga.  345,  62  S.  E.  189;  Sims  v.  Sims, 
131  Ga,  262,  62  S.  E.  192  (where  a 
number  of  witnesses  are  called  in  the 
case  it  must  appear  not  only  what  evi- 
dence is  complained  of,  but  the  iden- 
tity of  the  witness  must  be  disclosed) ; 
Summerlin  v.  State,  130  Ga.  791,  61  S.  E. 
849;  Wight  v.  Schmidt,  111  Ga.  858,  36 
S.  E.  937.  Ind.— Marks  v.  Mariotte,  99 
N.  E.  501;  Rector  v.  Druley,  172  Ind. 
332,  88  N.  E.  602;  Streight  v.  Bell,  37 
Ind.  550.  Kan. — Brougham  r.  Broug- 
ham, 62  Kan.  724,  64  Pac.  608,  affirm- 
ing 10  Kan.  App.  575,  61  Pac.  874; 
City  of  Garden  City  v.  Heller,  61  Kan. 
767,  60  Pac.  1060;  American  Bonding 
Co.  V.  Scott,  10  Kan.  App.  574,  61  Pac. 
873;  State  v.  Kecnan,  7  Kan.  App.  813, 
55  Pac.  102.  Mich.— Bowen  v.  Chand- 
ler, 138  N.  W.  247;  Jordan  v.  LeMes- 
surier,  155  Mich.  188,  118  N.  W.  952, 
15  Det.  Leg.  News  1007.  Mo.— State 
V.  Allen,  130  S.  W.  809;  Sanzonbacher 
V.    Santhuff,    220   Mo.    274,    119    S.    W. 


395;  State  v.  Turley,  142  Mo.  403,  44 
S.  W.  267.  Neb.— Churchill  v.  White, 
58  Neb.  22,  78  N.  W.  369,  76  Am.  St. 
Rep.  64;  Burnet  v.  Cavanaugh,  56  Neb. 
190,  76  N.  W.  578;  Davis  v.  Otoe 
County,  55  Neb.  677,  76  N.  W.  465. 
N.  M.— Friday  v.  Santa  Fe  Cent.  R. 
Co.,  16  N.  M.  434,  120  Pac.  316.  Okla. 
Johnson  v.  State,  1  Okla.  Crim.  321, 
97  Pac.  1059,  1070.  Pa.— Merritt  & 
Co.  V.  Poli,  84  Atl.  683;  Conneaut  Lake 
Ice  Co.  V.  Quigley,  225  Pa.  605,  74 
Atl.  648;  Com.  v.  McKwayne,  221  Pa. 
449,  70  Atl.  809;  Cunningham  V.  Rog- 
ers, 225  Pa.  132,  73  Atl.  1094  (assign- 
ment failed  to  contain  the  answer  ad- 
mitted after  objection,  or  copies  of 
papers  offered  and  admitted) ;  Dinan 
V.  Supreme  Council  Catholic  Mut.  Ben. 
Assn.,  201  Pa.  363,  50  Atl.  999;  Com. 
I".  Cummings,  45  Pa.  Super.  211;  Com. 
V.  Richardson,  40  Pa.  Super.  85;  Com. 
V.  Hyde,  39  Pa.  Super.  261;  Pottsville 
Borough  V.  Pottsville  Gas  Co.,  39  Pa. 
Super.  1;  Winnett  v.  Carnegie  Nat.  Gas 
Co.,  37  Pa.  Super.  204;  Brouse  v. 
Oliger,  36  Pa.  Super.  399;  In  re  Ram- 
schael's  Estate,  21  Pa.  Super.  497. 
Tex. — Morrison  v.  Hammack  (Tex.  Civ. 
App.),  152  S.  W,  494;  Reed  v.  Robert- 
son (Tex.  Civ.  App.),  150  S.  W.  306; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Tack 
(Tex  Civ.  App.),  130  S.  W.  596;  Duren 
V.  Bottoms  (Tex.  Civ.  App.),  129  S.  W. 
376;  Miller  v.  Freeman  (Tex.  Civ. 
App.),  127  S.  W.  302;  Mounce  v.  Crow- 
son  (Tex.  Civ.  App.),  126  S.  W.  915; 
Baum  V.  McAfee  (Tex.  Civ.  App.),  125 
S.  W.  984;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Grant,  54  Tex.  Civ.  App.  168, 
124  S.  W.  145  (where  both  the  record 
and  the  statement  failed  to  show  the 
evidence);  Stone  v.  Stitt,  56  Tex.  Civ. 
App.  465,  121  S.  W.  187  (merely  re- 
ferring to  the  record  is  insufficient); 
Northern  Texas  Tract.  Co.  v.  Hunt, 
54  Tex.  Civ.  App.  415,  118  S.  W.  827; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Powers 
(Tex.  Civ.  App.),  117  S.  W.  459.  Wis. 
Stumm  V.  Western  Union  Tel.  Co.,  140 
Wis.  528,  122  N.  W.  1032. 

See  also  the  title  "Quo  Warranto," 
and  the  following  cases:  Ga. — .Tones 
V.  Cole,  77  S.  E.  810.  N.  J.— Corona 
Kid  Co.  V.  Lichtman,  86  Atl.  371.  Pa, 
Weiler  v.  George,  86  Atl.  1084;  STiiith 
r.  Cunningham  Piano  Co.,  86  Atl.  1067; 
Fornof  i>.  Borough  of  Wilkinsburg,  86 
Atl.   494.     Tex, — Pease   v.    State    (Tex. 
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Civ.  App.),  155  S.  W.  657  (quo  warranto 
proccediiiji) ;  San  Antonio  &  A.  P.  R. 
Co.  r.  Gray  (Tex.  Civ.  App.),  lo4  S.  W. 
229. 

"The  court  will  not  accept  a  mere 
colorable  compliance  such  as  entering 
'the  first  exception  is  the  first  assign- 
ment of  error,'  etc.  This  would  give 
no  information  whatever  to  the  court, 
for  it  would  necessitate  turning  back 
to  the  record  to  see  what  the  exception 
was.  What  the  court  desires,  and,  in- 
deed, the  least  that  any  appellate  court 
requires,  is  that  the  exceptions  which 
are  bona  fide  to  be  presented  to  the 
court  for  a  decision,  as  the  points  de- 
terminative of  the  appeal,  shall  be 
stated  clearly  and  intelligently  by  the 
assignment  of  errors,  and  not  by  refer- 
ring to  the  record,  and  therewith  shall 
be  set  out  so  much  of  the  evidence  or 
of  the  charge  or  other  matter  or  cir- 
cumstance (as  the  case  may  be)  as 
shall  be  necessary  to  present  clearly 
the  matter  to  be  debated.  This  re- 
quirement of  the  court  is  not  arbitrary, 
but  has  been  dictated  by  its  experience 
and  from  a  desire  to  expedite  the  pub- 
lic business  by  our  being  enabled  to 
grasp  more  quickly  the  case  before  us, 
and  thus  more  intelligently  follow  the 
argument  of  counsel.  In  this  practice 
we  have  followed  what  has  long  been 
adopted  by  other  courts."  McDowell 
V.  J.  S.  Kent  Co.,  153  N.  C.  555,  69  S. 
E.  626. 

The  rules  of  the  United  States  Cir- 
cuit Court  of  Appeals  (Rule  11,  150 
Fed.  xxvii,  79  C.  C.  A.  xxvii)  re- 
quires that  if  "the  error  alleged  is  to 
the  admission  or  rejection  of  evidence, 
the  assignment  of  errors  shall  quote 
the  full  substance  of  the  evidence  ad- 
mitted or  rejected,"  or  the  alleged  er- 
rors will  not  be  considered.  Garrett 
v.  Pope  Motor  Car  Co.,  168  Fed.  905, 
94  C.  C.  A.  334.  See  also  Northwest- 
ern S.  B.  &  M.  Co.  V.  Great  Lakes 
Eng.  Wks.,  181  Fed.  38,  104  C.  C.  A. 
52. 

An  assignment  of  error  that  "the 
court  erred  in  admitting  the  testimony 
of  B.  C.  as  to  offers  of  bribes  and 
other  means  desides  threats,  as  set 
forth  in  the  bill  of  exceptions,  as  the 
same  was  not  alleged  in  the  indict- 
ment," does  not  comply  with  the  rule. 
Burchett  v.  United  States,  194  Fed. 
821.   114   C.   C.   A.   525. 

In  Kansas,  under  Rule  5,  subd.  2, 
tvhere  error  is  alleged  in  the  admission 

Vol.  vm 


or  exclusion  of  evidence,  the  specifica- 
tion must  quote  the  full  substance  of 
the  evidence  admitted  or  rejected. 
When  this  is  not  done,  the  court  being 
unable  to  ascertain  what  the  testimony 
was,  will  disregard  such  specification 
of  error.  Mutual  Ben.  Life  Ins.  Co. 
r.  Kasha,  G  Kan.  App.  357,  51  Pac. 
811. 

Pennsylvania. — An  assignment  of 
error  will  be  dismissed  for  failure  to 
comply  with  the  court  rules,  if  it  fails 
to  contain  a  reference  to  the  page  of 
the  paper  book  where  the  matter  may 
be  found  in  the  printed  evidence.  Na- 
tional Bank  of  Western  Pa.  V.  Lake 
Erie  A.  B.  Co.,  233  Pa.  421,  82  Atl. 
773;  Chisholm  v.  Thompson,  233  Pa. 
181,  82  Atl.  67;  Fowler  Waste  Mfg. 
Co.  V.  Otto  Gas  Engine  Wks.,  227  Pa. 
314,  76  Atl.  20;  Downey  v.  Pennsyl- 
vania R.  Co.,  219  Pa.  32,  67  Atl.  916; 
West  Homestead  Borough  V.  Erbeck 
(Pa.),  86  Atl.  773. 

To  properly  assign  error  with  refer- 
ence to  the  testimony  the  points  and 
the  testimony  referred  to  must  be  set 
out  in  the  assignment  of  error,  or  it 
will  not  be  considered.  Mathushek 
Piano  Mfg.  Co.  V.  Engberry,  30  Pa. 
Super.  543. 

Reference  to  Page  of  Boole. — An  as- 
signment of  error  to  the  exclusion  of 
testimony  must  refer  to  the  page  of 
the  appendix  of  the  paper  book  where 
the  matter  is  to  be  found.  Foringer 
V.  New  Kensington  Stone  Co.,  223  Pa. 
425,  72  Atl.  797. 

Failure  to  quote  the  evidence  ad- 
mitted that  is  complained  of  and  fail- 
ure to  refer  to  where  it  may  be  found 
in  the  paper  book  will  cause  the  dis- 
missal of  the  assignments  of  error. 
Ripka  V.  Mutual  Fire  Ins.  Co.,  36  Pa. 
Super.  517.  To  same  effect,  Lyke  v. 
Lehigh  Val.  R.  Co.   (Pa.),  84  Atl.  595. 

Erroneous  Reference. — Where  the  as- 
signments refer  to  certain  pages  of  the 
record  and  the  evidence  complained  of 
does  not  appear,  the  assignments  are 
insufficient.  Hodge  v.  United  States, 
191  Fed.  165,  111   C.  C.  A.  643. 

Setting  Out  Documentary  Evidence. 
When  the  assignments  of  error  refer 
to  the  admission  or  rejection  of  docu- 
mentary evidence,  the  proper  practice 
is  to  embody  in  the  assignment,  in  so 
far  as  may  be  practicable,  a  copy  of 
the  documentary  evidence,  the  admis- 
sion or  rejection  of  which  is  alleged 
as  error,  printing  same  in  the  appendix 
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place  in  the  record  where  such  objectionable  testimony  may  be  found." 
This  rule  is  not  complied  with  where  the  assignment  merely  contains 

erly  explain  it.  This  is  sufficiently 
complied  with  when  the  specification 
is  followed  with  some  five  pages  of 
recital  as  to  what  the  evidence  does 
show,  which  statement  if  correct  made 
it  apparent  that  appellant  would  be 
entitled  to  judgment,  and  likewise 
showed  that  the  defendant  would  not 
be  entitled  to  the  judgment  it  recov- 
ered in  the  trial  court.  The  court  will 
not  under  the  circumstances  be  too 
technical  in  its  requirements.  Spong- 
berg  V.  First  Nat.  Bank,  18  Idaho  524, 
110  Pac.  716. 

When  Assignments  of  Error  Unneces- 
sary.—  Arts.  896  and  897,  Louisiana 
Practice  Act,  requiring  assignments  of 
error,  have  no  effect  when  the  record 
is  certified  to  contain  all  the  testimony 
adduced  on  the  trial.  Bossier  v.  Car- 
radive,  18  La.  Ann.  261;  State  v.  Gif- 
fin,  15  La.  Ann.  420. 

When  Error  Considered  Thougli  Evi- 
dence Not  in  Record. — When  the  rec- 
ord does  not  contain  the  evidence, 
an  assignment  of  error  pertaining 
to  the  ruling  on  an  objection 
to  a  question  asked  a  witness  will  not 
be  considered,  "unless  it  affirmativel)' 
appear  that  the  action  of  the  lower 
court  was  necessarily  erroneous  and 
probably  harmful  under  any  possible 
state  of  the  evidence."  Indianapolis 
Tract.  &  Term.  Co.  v.  Kipley,  175  Ind, 
103.  93  N.  E.  546. 

As  to  setting  out  evidence  when 
alleging  errors  in  findings  of  fact,  see 
VII,  E,  2,   infra. 

81.  Balliet  v.  United  States,  129 
Fed.  689,  64  C.  C.  A.  201;  Harless  V. 
United  States,  92  Fed.  353,  34  C.  C. 
A.  400;  Miller  v.  State,  165  Ind.  56fJ, 
76  N.  E.  245;  Siple  v.  State,  154  Ind. 
647,  57  N.  E.  544;  State  V.  Windstand- 
ley,  151  Ind.  495,  51  N.  E.  1054.  See 
also  Circuit  Court  of  Appeals  Rule  11, 
90  Fed.  cxlvi,  31  C.  C.  A.  cxlvi;  Munk- 
konen  V.  Trevaskis,  86  Atl.  186. 

New  Jersey. — The  evidence  com- 
plained of  as  being  improperly  ad- 
mitted must  be  indicated.  Semkin  p. 
Hollander   (N.   J.),  81  Atl.  980. 

South  Dakota. — The  assignments  of 
error  must  contain  a  reference  to  the 
page  or  folio  of  the  abstract  where  the 
questions,  objections  or  answers  may 
be  found.  Schmidt  v.  Carpenter,  27  S 
D.  412,  131  N.  W.  723. 


not  being  sufficient.  Merritt  &  Co.  v. 
Poli  (Pa.),  84  Atl.  683.  See  also  Atlas 
Distilling  Co.  v.  Rheinstrom,  86  Fed. 
244,  30  C.  C.  A.  10,  58  U.  S.  App.  550. 

Reference  to  the  Record  Should  Not 
be  Required. — In  order  to  make  an  as- 
signment of  error  on  testimony  good, 
the  court  "must  be  able  to  see  from 
the  face  of  the  assignment  of  error 
itself,  the  exact  point  raised,  without 
the  necessity  of  referring  to  the  rec- 
ord for  any  other  purpose  than  to  test 
the  accuracy  of  the  counsel's  recital 
of  the  facts  raising  the  question." 
Reference  thereto  by  number  and  page 
of  the  record  is  not  sufficient.  Gorrell 
V.  Town  of  Newport,  1  Tenn.  Ch.  App. 
120.  To  same  effect,  see  Thompson  v. 
Evans,  2  Tenn.  Ch.  App.  61. 

Under  the  Texas  statute  requiring 
each  assignment  of  error  to  be  fol- 
lowed by  a  statement  and  proposition, 
where  several  assignments  are  grouped 
and  asked  to  be  considered  together, 
all  complaining  of  the  exclusion  of  evi- 
dence, the  rules  are  not  complied  with 
when  the  sole  proposition  following  is, 
"Material  and  relevant  testimony 
should  have  been  admitted."  The 
statement  citing  the  bills  of  exceptions 
giving  numbers  and  pages,  the  bills 
stating  only  that  the  testimony  was 
offered  and  excluded  and  no  facts  are 
stated  showing  what  the  error  in  such 
exclusion  consisted.  Frazier  f.  Lam- 
bert, 53  Tex.  Civ.  App.  506,  115  S.  W. 
1174.  See  also  Southern  Nat.  Ins.  Co. 
17.  Wood  (Tex.  Civ.  App.),  113  S.  W. 
286. 

Grounds  of  objection  set  forth  in  the 
bill  of  exceptions  cannot  be  treated  as 
a  statement  of  the  facts  required  by 
the  rule.  Rankin  v.  Rankin  (Tex.  Civ, 
App.),  134  S.  W.  392. 

Under  the  Texas  rule  the  statement 
following  the  assignment  must  exclude 
the  circumstances  under  which  the  evi- 
dence would  be  admissible,  or  the  as- 
Bignment  of  error  will  not  be  consid- 
ered. Rankin  v.  Rankin  (Tex.  Civ. 
App.),  134  S.  W.  392. 

In  Idaho,  §4428  of  the  Revised  Codes 
requires  that  when  an  exception  to  the 
verdict  or  decision  on  the  ground  of 
the  insufficiency  of  the  evidence  is 
made,  the  particulars  wherein  the  evi- 
dence is  insufficient  must  be  stated 
with  sufficient  of  the  evidence  to  prop- 
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certain  statements  from  the  motion  for  a  new  trial,  without  showing 
that  the  witness  gave  the  testimony  objected  to,^-  or  fails  to  specify 
the  particulars  wherein  such  evidence  is  alleged  to  be  insufficient.'*' 
This  does  not  apply,  however,  when  it  is  claimed  that  there  is  an 
entire  absence  of  evidence.^*  It  is  also  held  that  the  names  of  the 
witnesses  who  were  permitted  to  testify  as  to  the  matters  of  which  com- 
plaint is  made  must  be  set  forth  in  the  assignments  of  error.*^ 
(II.)  Joint  Assignments  of  Error.  —  When  there  is  a  joint  assignment, 
specifying  error  in  admitting  or  excluding  evidence,  part  of  which 
was  properly  admitted  or  excluded,  the  whole  assignment  will  fail.**' 

b.  Competency.  —  In  order  to  require  the  appellate  court  to  pass 
on  the  competency  of  admitted  evidence,  there  must  be  an  assignment 
of  error  that  incompetent  evidence  had  been  admitted.*^ 

c.  Credibility.  —  A  discussion  of  the  credibility  of  evidence  will 
not  be  permitted  in  the  absence  of  an  assignment  of  error  or  reference 
thereto  in  the  brief,*^* 

d.  Conflict  of  Evidence.  —  Under  an  assignment  of  error  which 
merely  requires  the  court  to  determine  whether  or  not  the  evidence  is 
uncontradicted  in  favor  of  one  side,  it  is  not  permissible  to  argue  to 
the  court  that  the  testimony  is  conflicting.^'' 

e.  Sufficiency  of  the  Evidence.  —  Whether  the  evidence  was  suffi- 
cient to  warrant  the  judgment,"''  or  that  the  verdict  is  contrary  to  the 


82.  Western  Union  Tel.  Co.  v.  Vance 
(Tex.  Civ.  App.),  151  S.  W.  904. 

83.  Matter  of  Baker,  153  Cal.  537, 
96  Pac.  12;  Rousseau  v.  Cohn  (Cal. 
App.),  129  Pac.  618;  Meek  v.  Southern 
Cal.  R.  Co.,  7  Cal.  App.  606,  95  Pac. 
166;  Porter  v.  Counts,  6  Cal.  App.  550, 
92  Pac.  655;  Updegraff  v.  Tucker  (N. 
D.),  139  N.  W.  366. 

84.  San  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168,  48  Pac.  1075;  Eousseau 
V.  Cohn   (Cal.  App.),  129  Pac.  618. 

An  assig-nment  of  error  that  the 
court  erred  in  admitting  in  evidence 
a  written  instrument  over  objection 
on  the  ground  "that  said  note  had 
been  changed  since  the  execution  of 
the  same,"  is  an  insufficient  assign- 
ment of  error  in  that  it  fails  to  show 
the  character  or  materiality  of  the 
change.  Venable  v.  Young,  137  Ga. 
375,  73  S.  E.  633. 

85.  Texas  Irr.  Co.  v.  Moore,  Bryan 
&  Perry  (Tex.  Civ.  App.),  153  S.  W. 
166.  See  also  Semkin  v.  Hollander 
(N.  J.),  81  Atl.  980;  Johnson  v.  State, 
1   Okla.   Crim.   321,  97  Pac.   1059,  1073. 

86.  Ala.  —  McCreary  v.  Jackson 
Lumb.  Co.,  148  Ala.  247,  41  So.  822. 
Colo. — Tourtellotte  v.  Brown,  18  Colo. 
App.  335,  71  Pac.  638,  an  assignment 
of  error  to  the  reception  and  rejection 
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of  evidence  of  a  number  of  witnesses. 
Neb. — Langdon  v.  Wintersteen,  58  Neb. 
278,  78  N.  W.  501;  Nye  &  Schneider 
Co.  V.  Snyder,  56  Neb.  754,  77  N.  Yv'. 
118;  Allsman  v.  Richmond,  55  Neb. 
540,  75  N.  W.  1094;  Sigler  v.  McCon- 
nell,  45  Neb.  598,  63  N.  W.  870.  Tex. 
Ft.  Worth  Compress  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  18  Tex.  Civ.  App. 
622,  45  S.  W.  967. 

Relating  to  Evidence. — Where  rul- 
ings on  separate  questions  regarding 
the  admission  of  evidence  are  joined 
in  one  assignment  of  error,  all  of  the 
rulings  embraced  therein  must  be  er- 
roneous or  the  assignment  will  be  over- 
ruled. Stowers  Furniture  Co.  v.  Brake, 
158  Ala.  639,  48  So.  89;  Vaughan's 
Seed  Store  v.  Stringfellow,  56  Fla. 
708,  48  So.  410;  Hammond  v.  A.  Vets- 
burg  Co.,  56  Fla.   369,   48   So.   419. 

87.  Moore  v.  Westbrook,  156  N.  C. 
482,  493,  72  S.  E.  842. 

88.  Finberg  v.  Gilbert  (Tex.  Civ. 
App.),  124  S.  W.  979. 

89.  Hogan  v.  Bechtel  (S.  D.),  129 
N.   W.   914. 

90.  Colo. — Edwards  v.  People,  26 
Colo.  539,  59  Pac.  56.  Ind,— Southern 
R.  Co.  V.  Utz  (Ind.  App.),  98  N.  E. 
375.  Ean. — Barry  v.  Barry,  9  Kan. 
App.  884,  59  Pac.  685.     Minn.— Bryant 
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V.  Nelson-Frey  Co.,  94  Minn.  305,  102 
N.  W.  859;  Chisago  Countj^  v.  Nelson, 
81  Minn.  443,  84  N,  W.  301.  Neb.— 
Wiseman  v.  Ziegler,  41  Neb.  886,  60 
N.  W.  320.  N.  D.— Barnum  v.  Gorham 
Land  Co.,  13  N.  D.  359,  100  N.  W. 
1079;  Nichols  &  Shepard  Co.  v.  Stang- 
ler,  7  N.  D.  102,  72  N.  W.  10S9;  Colby 
V.  McDermott,  6  N.  D.  495,  71  N.  W. 
772.  S.  D.— Nordin  v.  Berner,  15  S.  D. 
611,  91  N,  W.  308.  Tex.— Rotan  Gro- 
cery Co.  V.  Tatura  (Tex.  Civ.  App.), 
149  S.  W.  342;  Campbell  v.  Kone,  26 
S.  W.  231  (this  is  not  a  fundamental 
error) ;  Glover  v.  Thomas,  75  Tex.  506, 
12  S.  W.  684;  East  Line  &  Eed  River 
E.  V.  Wilder,  2  S.  W.  81  (the  defect 
must  be  set  out  with  particularity) ; 
City  of  Houston  v.  Kapner,  43  Tex. 
Civ.  App.  507,  95  S.  W.  1103.  Utah. 
Genter  v.  Conglomerate  Min.  Co.,  23 
Utah  165,  64  Pac.  362,  the  particulars 
in  which  the  evidence  is  insufficient 
must  be  specified, 

California. — Where  a  party  moves 
"for  a  new  trial,  upon  a  statement, 
for  insufficiency  of  the  evidence,  he 
must  point  out  the  particulars  wherein 
the  evidence  is  insufficient,  and  failing 
to  do  so,  the  statement  relating  to  the 
alleged  insufficiency  must  be  disre- 
garded." Eauer  v.  Fay,  128  Cal.  523, 
61  Pac.  90.  Nor  will  the  sufficiency  of 
the  evidence  to  support  findings  be 
considered  relative  to  a  matter  not 
specified  as  a  particular  wherein  the 
evidence  was  insufficient.  Wm.  Knapp 
&  Co.  V.  San  Joaquin  Cigar  Co.,  10 
Cal.  App.   325,   101  Pac.  929. 

Indiana. — Where  '  *  appellants  have 
not  assigned  error  under  the  act  of 
1903  requiring  the  court  to  weigh  the 
evidence  (Acts  1903,  p.  341,  c.  193, 
§8),"  and  only  assign  error  in  the 
overruling  of  a  motion  for  a  new  trial 
on  the  ground  that  the  decision  was 
not  sustained  by  the  evidence  and  was 
contrary  to  the  law,  the  only  question 
for  determination  is,  has  the  judgment 
any  evidence  on  which  to  rest.  Bush 
V.  German  Am.  Bldg.  Assn.,  33  Ind. 
App.  583,  71   N.  E.  914. 

In  Nebraska  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the 
verdict  must  be  raised  by  assignments 
in  the  petition  in  error.  Ilumpert  v. 
McGavock,  59  Nob.  346,  80  N.  W.  1038. 

In  Montana  this  is  not  required  in 
criminal  cases.  Territory  v.  Eehberg, 
6   Mont.    467,    13    Pac.    132. 

"Under    a    specification    of    the    in- 


sufficiency of  the  evidence  to  support 
a  verdict,  this  court  will  not  consider 
what  the  evidence  does  show,  but  only 
what  it  fails  to  show."  Cain  v.  Gold 
Mountain  Min,  Co.,  27  Mont.  529,  71 
Pac.   1004. 

Error  Assigned  Limits  Review. — 
Steven  v.  Saunders,  34  App.  Cas.  (D. 
C.)    321. 

An  assignment  of  error  and  propo- 
sition thereunder  follows;  "  'The 
court  erred  in  holding  that  the  sale 
of  certain  piling  to  W.  H.  Lloyd,  Jr., 
was  void,  and  that  garnishee  was  lia- 
ble to  plaintiff  in.  this  suit  for  the 
value  of  said  piles,  and  that  said  W. 
H.  Lloyd,  Jr.,  was  not  a  necessary  party 
to  this  suit.  Proposition.  When  the 
controverting  affidavit  states  that  de- 
fendant fraudulently  and  without  con- 
sideration conveyed  property  to  a  third 
party  after  the  service  of  the  writ,  and 
that  garnishee  participated  with  such 
parties  and  executing  such  fraudulent 
scheme,  and  such  third  party  after- 
wards conveys  such  property  to  gar- 
nishee and  is  not  made  a  jiarty  to  the 
suit,  then  garnishee  is  entitled  to  his 
discharge.'  This  assignment,  as  inter- 
preted by  the  proposition,  does  not 
raise  the  issue  of  the  sufficiency  of 
the  evidence  to  sustain  the  finding  that 
the  pretended  sale  to  Lloyd  was  a 
sham."  Barnett  &  Record  Co.  v.  Fall 
(Tex.  Civ.  App.),  131  S.  W.  644,  649. 

Assignments  of  error  do  not  include 
any  general  assignment  in  accordance 
with  Comp.  Laws  of  Nevada,  §3292, 
that  "the  decision  or  judgment  of  the 
court  is  not  supported  by  the  evidence 
or  is  contrary  to  the  evidence,"  but 
instead  thereof  a  number  of  jjarticulars 
are  specified  in  which  it  is  alleged 
"the  evidence  is  insufficient  to  sus- 
tain the  findings  and  decision  of  the 
court,"  the  consideration  thereof  by 
the  supreme  court  "will  be  limited  to 
such  portions  only  as  refer  to  the  par- 
ticulars specified  in  which  it  is  claimed 
the  evidence  is  insufficient."  Candler 
V.  Washoe  Lake  Ditch  Co.,  28  Nev. 
151,  80  Pac.  751. 

To  present  the  question  whether  the 
evidence  was  sufficient  to  justify  the 
judgment,  the  statement  filed  on  the 
motion  for  a  new  trial  must  "specify 
the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient."  O'Leary 
V.  Castle,  133  Cal.  508,  65  Pac.  950. 

When  it  is  sought  to  attack  the  suf- 
ficiency   and    competency    of    the    evi- 
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evidence,  must  be  presented  by  assignment  of  error,''^  and  specifically 
pointed  out,  or  the  question  will  not  be  considered."-     Nor  can  the 


dence  to  sustain  tlie  judgment,  assign- 
ments "that  judgment  of  the  court 
below  is  contrary  to  law  and  against 
the  preponderance  of  the  evidence, 
which  in  itself  is  conflicting,  vague, 
indefinite,  incompetent  and  insuffi- 
cient," are  too  general.  Warren  v. 
Warren  (Tex.  Civ.  App.),  145  S.  W. 
272. 

An  assignment  of  error  "because 
the  evidence  is  insufficient  to  support 
the  verdict  and  judgment  of  the  court" 
is  too  general  and  will  not  be  con- 
sidered. Stacy  V.  Delery,  57  Tex.  Civ. 
App.  242,  122 'S.  W.  300. 

An  error  in  granting  a  nonsuit  must 
be  excepted  to  and  specified  as  such. 
It  cannot  be  reviewed  on  the  ground 
that  the  evidence  is  insufficient  to  sus- 
tain the  decision.  That  is  a  ground 
for  the  review  of  questions  of  fact. 
Schroeder  v.  Schmidt,  74  Cal.  459,  16 
Pac.  243. 

The  question  of  the  sufficiency  of 
the  evidence  to  sustain  a  verdict  can- 
not be  considered  under  an  assignment 
of  error  "that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  for 
that  the  law  under  which  the  defend- 
ant was  found  guilty  ...  is  uncon- 
stitutional and  void  and  the  verdict 
.  .  .  was  contrary  to  the  law  and 
the  evidence."  State  v.  Doran,  2S  S. 
D.   486,  134  N.   W.   53. 

91.  McDavitt  v.  Boyer,  83  111.  App. 
144;  Scott  V.  Farmers'  &  Merchants' 
Nat.  Bank  (Tex.  Civ.  App.),  66  S.  W. 
485,  reversed  on  other  grounds  in  97 
Tex.  31,  75  S.  W.  7,  104  Am.  St.  Eep. 
835.  See,  however,  Clements  v.  Clem- 
ents, 18  Tex.  Civ.  App.  617,  46  S.  W. 
61,  holding  that  where  the  testimony 
fails  to  show  that  plaintiff  is  entitled 
to  a  recovery  and  such  error  is  appar- 
ent on  the  face  of  the  record,  the 
judgment  should  be  reversed  though 
the   error  be   not   assigned. 

Criminal  Causes.— The  fact  that  evi- 
dence may  have  been  obtained  by  an 
invasion  of  the  constitutional  rights  of 
the  accused  cannot  be  taken  advantage 
of  by  a  general  assij^nment  that  the 
verdict  is  contrary  to  the  evidence. 
Banister  v.  State  (Ga.  App.),  74  S.  E. 
444. 

Assignments  of  error  that  the  ver- 
dict is  contrary  to  the  evidence  or  that 
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it  is  contrary  to  law  are  neither  of 
them  sufficient  to  present  the  question 
of  the  admissibility  of  evidence  of  de- 
fendant's guilt  alleged  to  have  been 
obtained,  though  illegally,  after  de- 
fendant's arrest.  Williams  v.  State, 
7   Ga.  App.   33,   65  S.  E.  1097. 

92.  Cal.— Crane  v.  Gladding,  59  Cal. 
303;  Nishkian  v.  Chisholm,  2  Cal.  App. 
496,  84  Pac.  312.  Ind.— Kimball  v. 
Sloss,  7  Ind.  589.  Mont.— Schilling  v. 
C^irran,  30  Mont.  370,  76  Pac.  998. 
Neb. — Phoenix  Ins.  Co.  v.  King,  52 
Neb.  562,  72  N.  W.  855;  Wiseman  v. 
Ziegler,  41  Neb.  886,  60  N.  W.  320. 
N.  M. — Melini  v.  Preige,  110  Pac.  563, 
assignments  of  error  that  the  verdict 
is  contrary  to  the  law  and  the  evidence 
and  the  verdict  was  rendered  against 
the  weight  of  evidence,  are  not  suf- 
ficiently specific.  N.  D. — Flora  V. 
Mathwig,  121  N.  W.  63,  must  contain 
statement  of  particulars  showing  in- 
sufficiency. Tex. — Kockowitz  v.  Eocko- 
witz  (Tex.  Civ.  App.),  146  S.  W.  1070; 
Maricle  v.  McAlister  Fuel  Co.,  55  Tex. 
Civ.  App.  178,  121  S.  W.  221  (error 
that  the  verdict  was  against  the  weight 
of  evidence  in  that  there  was  improper 
or  insufficient  evidence  to  sustain  the 
verdict,  the  evidence  relating  thereto 
must  be  set  out) ;  Goodwin  &  McFar- 
land  V.  Burton,  54  Tex.  Civ.  App.  586, 
118  S.  W.  587  (that  the  verdict  is  con- 
trary to  the  evidence  is  too  general); 
Walker  v.  International  &  G.  N..  R. 
Co.,  54  Tex.  Civ.  App.  406,  117  S.  W. 
1020  (statement  containing  references 
to  the  page  of  stenographer's  tran- 
script containing  the  testimony  of  sev- 
eral witnesses  does  not  comply  with 
the  rule) ;  Texas  &  Pac.  R.  Co.  v.  Nor- 
man (Tex.  Civ.  App.),  91  S.  W.  594. 

An  assignment  of  error  that  "the 
verdict  of  the  jury  is  against  the  over- 
whelming preponderance  of  the  evi- 
dence and  is  not  supported  by  the  evi- 
dence," is  too  general  and  fails  to 
comply  with  Rule  26,  Court  of  Civil 
Appeals.  Goodwin  v.  Mortsen  (Tex. 
Civ.  App.),  128  S.  W.  1182.  So  an 
assignment  of  error  "that  the  verdict 
of  the  jury  is  clearly  against  the  law 
and  evidence,  the  great  preponderance 
of  the  evidence,  and  directly  against 
the  admitted,  agreed,  and  uncontra- 
dicted   evidence,"    is   too    general    and 
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question  of  the  sufficiency  of  the  evidence  to  prove  the  issue  be  pre- 
sented under  an  assignment  of  error  complaining  of  its  admission, 
where  the  evidence  was  competent.^^ 

Criminal  Cases.  —  It  has,  however,  been  held  that  the  court  will  ex- 
amine the  question  whether  there  was  sufficient  evidence  to  support 
the  verdict,  though  no  such  contention  was  made  by  assignment  of 
error.^* 

f .  Secondary  Evidence  of  Documents.  —  To  question  a  ruling  per- 
mitting the  introduction  of  secondary  evidence  of  the  execution  and 
contents  of  lost  deeds,  an  assignment  specifically  presenting  that  ruling 
must  be  filed.^^ 

g.  Variance.  —  Variances  between  the  pleadings  and  the  proof  will 
be  waived  unless  specifically  assigned  as  error.^'' 

h.  Direction  of  or  Refusal  To  Direct  a  Verdict.  —  The  ruling  of  the 
court  directing  or  refusing  to  direct  a  verdict  under  the  evidence  will 
not  be  considered  unless  error  on  such  ruling  is  specially  assigned,"^ 


indefinite.  Estes  v.  Estes  (Tex.  Civ. 
App.),  122  S.  W.  304.  So  also  as  to 
a  statement  "that  the  verdict  "was 
against  the  law  and  the  evidence." 
The  Pennsylvania  Co.  v.  Gallentine,  77 
Ind.  322.  See  to  same  effect,  Settle 
V.  San  Antonio  Tract.  Co.  (Tex.  Civ. 
App.),  126  S.  W.  15;  Wetz  v.  Wetz, 
27  Tex.  Civ.  App.  597,  66  S.  W.  869. 
If  a  party  desires  to  complain  of  a 
special  verdict  rendered  against  him, 
on  the  ground  of  the  insufficiency  of 
the  evidence  to  sustain  it,  he  must 
move  to  set  aside  the  verdict  and  as- 
sign as  error  the  action  of  the  court 
in  refusing  to  set  it  aside.  Smith  v. 
Hessey  (Tex.  Civ.  App.),  134  S.  W. 
256. 

93.  Powell  V.  Hill  (Tex.  Civ.  App.), 
152   S.  W.  1125. 

94.  Lomas  v.  United  Statues,  37  App. 
Gas.    (D.  C.)   414. 

95.  William  M.  Eice  Inst.  v.  Free- 
man (Tex.  Civ.  App.),  145  S.  W.  688. 

9©.  m. — City  of  Chicago  v.  Wie- 
land,  139  111.  App.  197;  Harrington  V. 
People,  90  111.  App.  465.  Mich.— Slater 
V.  Chapman,  67  Mich.  523,  35  N.  W. 
106,  11  Am.  St.  Eep.  593;  Detroit  H. 
&  I.  R.  Co.  V.  Forbes,  30  Mich.  165. 
Ohio. — Schoenfeld  v.  Heman,  1  Cin.  R. 
401.  Wis. — Grimm  v.  Town  of  Wash- 
burn, 100  Wis.   229,  75  N.  W.  984. 

That  there  was  a  variance  between 
the  declaration  and  the  theory  upon 
which  the  case  was  submitted  to  the 
jury,  if  not  directly  raised  by  assign- 
ment of  error,  is  waived.  Scendar  f. 
Winona  Copper  Co.,  169  Mich.  665,  135 
N.  W.  951. 


Under  an  assignment  of  error  "that 
the  court  erred  in  rendering  judgment 
on  the  complaint  and  evidence,"  the 
court  wifl  examine  whether  there  was 
a  variance  between  the  pleadings  and 
the  proof.  Howey  v.  Gessler,  16  N.  M. 
319,  117  Pac.  734. 

97.  Dickenson  v.  Stultz,  120  Ga, 
632,  48  S.  E.  173;  Cole  v.  Illinois  Sew- 
ing  Mach.  Co.,  7  Ga.  App.   338,  66  S. 

E.  979. 

An  assignment  of  error  that  the 
"court  erred  in  denying  defendant's 
motion  at  the  conclusion  of  all  the 
evidence  to  instruct  the  jury  to  find 
a  verdict  for  the  defendant,"  prop- 
erly presents  the  action  of  the  court 
deemed   erroneous.      Atchison,    T.    &   S. 

F.  R.  Co.  V.  Meyers,  76  Fed.  443,  22 
C.  C.  A.  268,  holding  that  Rule  11 
(47  Fed.  iii,  11  C.  C.  A.  cii)  does  not 
apply. 

Statement  of  Reasons  Unnecessary. 
"A  motion  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  there  is 
no  substantial  evidence  to  sustain  a 
charge  of  negligence  of  the  defendant 
and  that  the  evidence  of  plaintiff's 
contributory  negligence  is  conclusive, 
having  been  denied,  an  assignment  of 
the  denial  as  error  is  sufficient  to  in- 
voke a  review  of  the  ruling,  without 
a  further  statement  of  the  reasons  why 
the  ruling  is  alleged  to  be  erroneous." 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Bennett, 
181   Fed.   799. 

Assignment  of  error  that  "the  court 
errod  in  denying  the  motion  of  the 
defendant,  made  at  the  close  of  all  the 
testimony,  that  the  court  direct  a  ver- 
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and  it  appear  tliat  an  exception  to  such  ruling  was  taken."^ 

5.  Remarks  of  Court  or  Counsel.  —  In  order  to  present  the  ques- 
tion whether  the  trial  court  indulged  in  improper  or  prejudicial  re- 
marks in  the  presence  of  the  jury,  such  error  must  be  assigned. '"' 
This  applies  also  to  improper  remarks  of  counsel.^  An  assignment 
of  error  complaining  of  improper  statements  by  the  court,-  or  by 
counsel''  will  not  be  considered  when  the  assignment  fails  to  show  what 
the  remarks  woi-e,  and  when  the  language  complained  of  is  not  shown 
upon  the  record.     The  court's  action  thereon  must  also  be  set  out.* 

6.  Argument  to  Jury,  —  When  it  is  sought  to  complain  of  the 
action  of  the  court  with  reference  to  the  argument  of  counsel,  it  must 
be  made  to  appear  how  and  in  what  manner  counsel  was  interfered 
with  or  restricted.^ 


diet  in  favor  of  the  defendant  and 
against  the  plaintiff,"  is  sufiicient, 
where  the  motion  was  on  tlie  ground 
that  there  was  no  substantial  evidence 
to  sustain  the  cause  of  action  alleged. 
Metropolitan  Life  Ins.  Co.  v.  Hartman, 
174   Fed.   801,   98   C.   C.  A.   509. 

"The  direction  of  a  verdict  is  such 
a  final  judgment  as  to  support  a  direct 
bill  of  exceptions.  A  simple  statement 
in  the  bill  of  exceptions  that  the  plain- 
tiff excepts  and  assigns  the  direction 
of  the  verdict  as  error  is  usually  a 
specific  assignment  of  error,  and  raises 
for  review  the  question  whether  under 
the  pleadings  and  the  evidence  the 
particular  verdict  directed  was  de- 
manded as  a  matter  of  law.  Scar- 
borough V.  Holder,  127  Ga.  256,  56  S. 
E.  293;  Howell  v.  Pennington,  118  Ga. 
494,  45  S.  E.  272;  Duggan  v.  Monk, 
5  Ga.  App.  206,  62  S.  E.  1017.  For 
an  exception  to  this  general  rule,  see 
Turner  v.  Alexander,  112  Ga.  820,  38 
S.  E.  35.  Compare  also  Western  «fc  A. 
E.  Co.  V.  Third  National  Bank,  125 
Ga.  489,  54  S.  E.  621;  Irvin  v.  Porter- 
field,  126  Ga.  729,  55  S.  E.  946." 
Meeks  v.  Meeks,  5  Ga.  App.  394,  63 
S.  E.  270. 

In  Pennsylvania,  a  refusal  to  enter 
a  compulsory  nonsuit  is  not  assignable 
for  error.  Keiser  v.  Eberl}-,  226  Pa. 
21,  74  Atl.  648;  Borough  of  Easton  v. 
Neff,   102  Pa.   474,   48  Am.   Eep.   213. 

Motion  To  Direct  a  Verdict. — An 
assignment  of  error  that  "the  court 
erred  in  den\ang  appellant's  motion 
for  a  directed  verdict  at  the  close  of 
all  the  testimony,"  is  sufficient  to  raise 
the  question  whether  the  court  erred 
in  denying  a  motion  for  a  directed  ver- 
dict. Pope  v.  Wisconsin  Cent.  R.  Co. 
(Minn.),  127  N.  W.  436. 

Vol.  vin 


Failure  to  Submit  Controverted  Issue. 

The  failure  or  refusal  of  a  trial  court 
to  submit  to  the  jury  a  controverted 
issue  of  fact  must  be  assigned  as  error 
or  it  will  not  be  considered.  Clapp  v. 
Royer,  28  Tex.  Civ.  App.  29,  67  S.  W. 
345. 

98.  Guemple  v.  Philadelphia  Rapid' 
Transit  Co.,  224  Pa.  327,  73  Atl.  330; 
Sibley  v.  Robertson,  212  Pa.  24,  61 
Atl.  426;  Curtis  v.  Winston,  186  Pa. 
492,  40  Atl.  786. 

99.  McCaleb  v.  Coon  Run,  etc.,  190 
HI.  549,  60  N.  E.  898;  Huehl  v.  Mon- 
arch Refrigerating  Co.,  157  111.  App. 
145. 

1.  White  V.  St.  Louis  Transfer  Co., 
161  111.  App.  133. 

2.  Miller  r.  Territory  of  Oklahoma, 
149  Fed.  330,  79  C.  C.  A.  268. 

3.  Rowe  V.  People,  26  Colo.  542, 
59  Pac.  57;  Brown  v.  Central  Pa.  Tract. 
Co.  (Pa.),  85  Atl.  362;  Com.  v.  KIoss, 
38   Pa.   Super.   307. 

In  the  absence  of  a  request  to  in- 
struct the  jury  to  disregard  improper 
remarks  made  by  opposing  counsel,  an 
assignment  complaining  thereof  will 
not  be  considered.  Castlin  v.  State 
(Tex.  Crim.),   57   S.  W.  827. 

4.  Com.  V.  Kloss,  38  Pa.  Super.  307. 

5.  Margraves  v.  State  (Tex.  Crim.), 
50  S.  W.  1016. 

Reading  From  Book. — When  it  la 
sought  to  complain  of  the  court's  rul- 
ing in  refusing  to  allow  counsel  to 
read  portions  of  a  named  book  to  the 
jury  as  part  of  the  argument,  the  as- 
signment of  error  must  show  literally 
or  in  substance  what  counsel  desired 
to  read.  Smith  v.  State,  120  Ga.  161, 
47  S.  E.  562;  Cook  v.  Coffey,  103  Ga. 
384,   30   S.   E.   27. 
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7.     Charge.  —  a.     General  Bide.  —  To  be  available,  an  error  in  the 
charge  of  the  court  must  be  specifically  assigned.®     The  particular 


6.  U.  S.— ^Gallot  V.  United  States, 
87  Fed.  446,  31  C.  C.  A.  44  (certiorari 
denied,  171  U.  S.  689,  19  Sup.  Ct.  884, 
43  L.  ed.  1179);  Hart  v.  Bowen,  86 
Fed.  877,  31  C.  C.  A.  31  (certiorari 
denied,  171  U.  S.  688,  18  Sup.  Ct.  943). 
Conn. — Vincent  v.  S.  Alexander  Sons 
Co.,  84  Atl.  84;  State  v.  Lee,  65  Conn. 
265,  30  Atl.  1110,  48  Am.  St.  Eep.  202, 
27  L.  E.  A.  498,  Ga.— Cox  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  133  Ga.  175,  Go  S. 
E.  409  (a  general  assignment  to  the 
whole  charge  is  improper,  when  a 
quoted  portion  correctly  states  the 
law);  Bond  v.  Sullivan,  133  Ga.  160, 
65  S.  E.  376,  134  Am.  St.  Rep.  199 
(assignment  too  vague) ;  Tarver  v. 
Deppen,  132  Ga.  798,  65  S.  E.  177 
(that  a  charge  was  inapplicable  to  the 
facts  is  too  general) ;  Maloue  v.  Eobin- 
son,  77  Ga.  719.  111. — Fenno  v.  Cullen, 
162  111.  App.  283;  Eeardon  v.  Smith, 
72  111.  App.  674.  Ind. — Lake  v.  Lake, 
99  Ind.  339;  Trentman  v.  Swartzell,  85 
Ind.  443;  Southern  E.  Co.  v.  Utz 
(Ind.  App.),  98  N.  E.  375.  la.— Pow- 
ers! V.  Benson,  120  Iowa  428,  94  N. 
W.  929.  Mich.— Lamb  v.  Lamb,  125 
N.  W.  722  (in  absence  of  assignment 
of  error  question  cannot  for  the  first 
time  be  presented  on  the  appeal); 
Perry  v.  Detroit  United  R.  Co.,  135 
Mich.  515,  98  N.  W.  17;  Shaw  v.  Twp. 
of  Saline,  113  Mich.  342,  71  N.  W.  642; 
Dresser  v.  Blair,  28  Mich.  501.  Minn. 
Pope  V.  Wisconsin  Cent.  E.  Co.,  127 
N.  W.  430,  that  the  court  erred  in  its 
charge  to  the  jury  is  too  general.  Neb. 
Cox  V.  Crow,  4  Neb.  (Unof.)  434,  94 
N..  W.  524.  N.  J.— State  v.  Thome, 
85  Atl.  452;  State  v.  Donohue,  59  Atl. 
12;  State  v.  McQueen,  69  N.  J.  L.  476, 
55  Atl.  45.  N.  C— Carson  v.  Norfolk 
&  C.  E.  Co.,  128  N.  C.  95,  38  S.  E.  287; 
McKinnon  v.  Morrison,  104  N.  C.  354, 
10  S.  E.  513;  Lindsey  v.  Sanderlin, 
104  N.  C.  331,  10  S.  E.  518.  Pa.— Mer- 
ritt  &  Co.  V.  Poll,  84  Atl.  683;  Kauf- 
man V.  Pittsburg,  C.  &  W.  R.  Co.,  210 
Pa.  440,  60  At!.  2;  Fitzpatriek  t:  Union 
Tract.  Co.,  206  Pa.  335,  55  Atl.  1050; 
Drenning  v.  Wesley,  189  Pa.  160,  42 
Atl.  13;  Eodovinsky  v.  Eoxford  Knit- 
ting Co.,  5  Pa.  Super.  636,  41  W.  N.  C. 
20-3;  Taylor  v.  Sattler,  41  W.  N.  C.  146. 
S.  C — Willoughby  v.  Northeastern  E. 
Co.,  52  S.  C.  16<5,  29  S.  E.  629.     S.  D. 


Hedlum  v.  Holy  Terror  Min.  Co.,  16 
S.  D.  261,  92  N.  W.  31.  Tex.— Norvell 
V.  Phillips,  46  Tex.  161;  Alexander  v. 
State  (Tex.  Crim.),  151  S.  W.  807  (that 
the  court  erred  in  defining  manslaugh- 
ter is  too  general);  Word  v.  State, 
63  Tex.  Crim.  194,  140  S.  W.  1109; 
Miller  v.  Freeman  (Tex.  Civ.  App.), 
127  S.  W.  302  (that  the  charge  is  not 
sound  abstract  law,  is  too  general) ; 
Estes  V.  Estes  (Tex.  Civ.  App.),  122 
S.  W.  304;  Western  Union  Tel.  Co.  v. 
Hays,  29  Tex.  Civ.  App.  25,  67  S.  W. 
1072;  Neyland  v.  Texas  Yellow  Pine 
Lumb.  Co.,  26  Tex.  Civ.  App.  417,  64 
S.  W.  696.  Utah.— Gilbourne  v.  Ore- 
gon S.  L.  E.  Co.,  39  Utah  80,  114  Pac. 
532;  Braegger  v.  Oregon  S.  L.  E.  Co., 
24  Utah   391,   68   Pac.   140. 

This  cannot  be  done  by  assigning 
error  to  a  wholly  unobjectionable  in- 
struction. Williams  V.  State,  120  Ga. 
870,  48  S.  E.  368. 

That  "the  court  erred  in  charging 
the  jury  as  certified  to  in  the  printed 
record,"  is  not  a  proper  assignment 
of  error,  and  raises  no  question  for 
review.  Chase  v.  Waterbury  Sav. 
Bank,  77  Conn.  295,  59  Atl.  37,  69  L. 
E.  A.  329.  But  see  Wooldridge  V. 
Brown,  149  N.  C.  299,  62  S.  E.  1076, 
holding  that  an  assignment  "for  errors 
in  the  charge"  is  sufficiently  definite, 
where  upon  the  whole  evidence  the 
jury   were    instructed   for   the   plaintiff. 

Assignment  Insufficient. — An  assign- 
ment of  error  complaining  of  error  in 
charging  the  jury  as  shown  by  a  desig- 
nated paragraph  of  the  findings,  which 
finding  contains  the  charge  of  the  court 
upon  all  matters  of  law  and  fact  stated 
in  the  language  of  the  court  or  as 
requests  to  charge  and  does  not  specify 
the  errors  alleged  to  have  been  com- 
mitted, will  not  be  considered.  Wood- 
bury V.  Winestine,  79  Conn.  721,  64 
Atl.  221. 

Setting  forth  one  sentence  in  the 
charge  without  anything  to  indicate 
its  bearing  or  its  alleged  injury  to  the 
appellant  is  insufficient.  Cox  v.  Wil- 
son, 25  Pa.  Super.  635. 

An  assignment  of  error  complaining 
that  the  charge  delivered  by  the  court 
did  not  correctly  state  the  contentions 
of  the  parties  nor  the  issues  arising 
under  the  law  thereupon,  without  spec- 
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statement  claimed  to  be  unsound  should  be  pointed  out/     There  is 


ifying  M'hat  contentions  of  the  parties 
were  omitted  or  upon  what  issues  the 
court  failed  to  charge  the  jury,  is  too 
general  to  permit  of  consideration. 
Seaboard  Air  Line  K.  Co.  v.  Kandolph, 
13G  Ga.  505,  71  S.  E.  S87;  Tarver  v. 
Deppen,  132  Ga.  798,  65  S.  E.  177,  24 
L.  K.  A.   (N.  S.)   IIGI. 

In  Weston  v.  Dunn,  168  Mich.  563, 
135  N.  W.  316,  where  the  a'ssignment 
of  error  set  out  the  charge  at  length, 
with  the  statement  "that  the  court 
erred  in  so  charging  the  jury,"  and  it 
appeared  that  the  charge  to  the  jury 
contained  conclusions  of  fact  as  well 
as  of  law,  it  was  held  that  the  assign- 
ment was  not  specific. 

In  Texas  the  following  has  been  held 
insufficient:  An  assignment  of  error 
that  the  court  charged  if  the  jury  be- 
lieve that  plaintiff  while  a  passenger 
"was  insulted  and  abused  and  threat- 
ened by  a  white  passenger  on  said 
train,  and  in  the  compartment  set  aside 
for  the  accommodation  of .  negro  pas- 
sengers, and  if  you  further  believe  that 
said  white  passenger  was  merely  loiter- 
ing in  said  compartment  set  aside  for 
negro  passengers,  and  that  he  was  not 
there  with  the  acquiescence,  consent, 
or  knowledge  of  the  defendant,  its 
servants,  employes,"  etc.,  omitting, 
however,  to  state  a  conclusion  based 
on  the  facts  set  forth  and  containing 
only  incomplete  references  to  the  rec- 
ord. Walker  v.  International  &  G.  N. 
R.  Co.,  54  Tex.  Civ.  App.  406,  117  S. 
W.   1020. 

An  assignment  of  error  that  "the 
court  misdirected  the  jury  as  to  the 
law  in  the  charge  given  to  the  jury," 
is  not  sufficient  to  permit  a  review  of 
the  charge  of  the  court.  Johnson  v. 
State    (Tex.  Crim.),  149  S.  W.  190. 

Necessity  for  Proposition. — An  as- 
signment that  the  court  erred  in  a 
certain  portion  of  its  charge,  not  being 
in  itself  a  proposition,  will  not  be  con- 
sidered in  the  absence  of  a  proposition. 
Freeman  v.  McElroy  (Tex.  Civ.  App.), 
149  S.  W.  428,  436. 

SufBcient  Assignment  and  Statement. 
An  assignment  of  error  complaining  of 
an  erroneous  charge  "because  said 
charge  assumes  as  a  matter  of  law  that 
the  peaceable  and  adverse  possession 
of  a  portion  of  the  land  described  in 
plaintiff's  amended  petition  and  the 
cultivation,  use,  and   enjoyment  of  the 
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same  for  a  period  of  10  years  would 
authorize  the  jury  to  find  for  the 
plaintiffs  the  160  acres  of  the  land  de- 
scribed in  plaintiffs'  amended  peti- 
tion," is  in  itself  a  definite  proposi- 
tion, especially  when  counsel  in  the 
statement  of  the  case  contained  in  his 
brief  makes  a  full  and  complete  state- 
ment of  the  facts  which  would  have 
been  necessary  to  place  jt  under  this 
assignment.  Louisiana  &  T.  Lumb.  Co. 
V.  Kennedy  (Tex.),  126  S.  W.  1110. 

When  the  charge  is  set  out  in  the  ■ 
record  in  paragraphs  specifically  num- 
bered from  1  to  73,  and  the  requests 
appear  in  the  bill  of  exceptions  con- 
secutively numbered  and  the  references 
to  the  charge  are  conveniently  made, 
assignments  of  error  reciting  the  error 
of  the  judge  "in  refusing  to  give  the 
following  requests  of  proponent,  to- 
wit:"  giving  the  numbers  of  the  re- 
quests refused,  and  also  alleging  error 
in  charging  the  jury  as  stated  in  num- 
bered paragraphs  of  the  charge  on  the 
subject  of  undue  influence  and  the  bur- 
den of  proof,  are  sufficient  and  not 
objectionable.  Cooper  v.  Harlow,  163 
Mich.  210,  128  N.  W.  259,  explahiing 
Duff  V.  Judson,  160  Mich.  386,  125  N. 
W.  371. 

Failure  of  Complaint  To  State  Cause 
of  Action. — An  instruction  that  the 
plaintiff  is  entitled  to  recover  if  he 
proves  his  case  as  laid  in  the  petition, 
is  an  implied  adjudication  that  the 
petition  sets  forth  a  cause  of  action; 
and  error  may  be  assigned  upon  such 
instruction  on  the  ground  that  the 
petition  does  not  set  forth  a  cause  of 
action,  and  that  for  this  reason  the 
plaintiff  is  not  entitled  to  recover. 
Eountree  &  Leak  v.  Craigmiles  (Ga. 
App.),   77   S.   E.  15. 

Measure  of  Damages. — Error  in  the 
court's  charge  as  to  measure  of  dam- 
ages must  be  assigned,  and  an  assign- 
ment is  not  sufficiently  specific  when 
it  alleges  that  the  court  erred  in  in- 
structing the  jury  as  to  the  measure 
of  damages,  when  the  charge  on  that 
point  fills  about  two  printed  pages. 
Plumb  V.  Hecla  Co.,  157  Mich.  562,  122 
N.    W.    208. 

7.  U.  S.— McDermott  V.  Severe,  202 
U.  S.  600,  26  Sup.  Ct.  709,  50  L.  ed. 
1162,  afjfirming  25  App.  Cas.  (D,  C.) 
276;  City  of  Baltimore  v.  State,  166 
Fed.   641,  92   C.   C.  A.  335.     Ala.— Ar- 
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den  V.  State,  60  So.  538;  Ashford  v. 
Ashford,  136  Ala.  631,  34  So.  10,  9B 
Am.  St.  Eep.  82.  Ark.— Wells  v.  Park- 
er, 76  Ark.  41,  88  S.  W.  602;  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Brown,  73  Ark. 
42,  83  S.  W.  332.  Colo,— Thunborg  v. 
City  of  Pueblo,  45  Colo.  337,  101  Pac. 
399  (assigning  error  that  an  instruc- 
tion was  wrong,  or  that  an  instruction 
refused  was  correct  are  not  sufficiently 
specific) ;  Stone  v.  Victor  Elec.  Co.,  36 
Colo.  370,  85  Pac.  327.  Conn.— Law- 
ton  V.  Herrick,  76  Atl.  986;  Nowski 
V.  Siedlecki,  75  Atl.  135  (that  the 
court  failed  to  charge  as  requested  is 
insufficient);  Board  of  "Water  Comrs.  v. 
Eobbins,  82'  Conn.  623,  74  Atl.  938; 
McAllin  V.  McAllin,  77  Conn.  398,  59 
Atl.  413.  Ga.— Beaudrot  v.  State,  126 
Ga.  579.  55  S.  E.  592;  Newman  v.  Day, 
108  Ga.  813,  34  S.  E.  164  (to  say  that 
the  entire  charge  is  contrary  to  law 
is  not  specific  enough) ;  Hunley  v. 
State,  104  Ga.  755,  30  S.  E.  958.  lU. 
Colp  V.  Hanford,  147  111.  App.  174; 
D.  Sinclair  Co.  v.  Waddill,  99  111.  App. 
334,  affirmed,  200  111.  17,  65  N.  E.  437 
(matter  will  be  disregarded  where  no 
error  is  assigned,  notwithstanding  the 
discussion  of  same  in  the  brief).  Ind. 
Pennsylvania  Co.  V.  Gallentine,  77  Ind. 
322    ("that    the    court   gave    instructions 

numbered  ,  without  pointing  out 

any  instruction  or  instructions,  is  too 
indefinite);  Streight  v.  Bell,  37  Ind. 
550.  la. — Larson  v.  Thoma,  143  Iowa 
338,  121  N.  W.  1059  (that  the  instruc- 
tions were  too  favorable  to  the  suc- 
cessful party  is  too  general) ;  D.  M.  Os- 
borne &  Co.  r.  Eingland  &  Co.,  122  Iowa 
329,  98  N.  W.  116;  Fitch  v.  Mason  City 
Tract.  Co.,  116  Iowa  716,  89  N.  W.  33 
(assignment  that  the  court  erred  in 
giving  each  of  certain  numbered  in 
structions  and  refusing  to  give  each 
of  the  instructions  asked  is  insuffi- 
cient) ;  Salvador  v.  Feeley,  105  Iowa 
478,  75  N.  W.  476;  Montgomery  v.  Des 
Moines,  55  Iowa  101,  7  N.  W.  421. 
Ean. — Ancient  Order  of  the  Pyramids 
V.  Drake,  66  Kan.  538,  72  Pac.  239; 
Gregg  V.  Berkshire,  10  Kan.  App.  579, 
62  Pac  550.  Ky. — Burns  v.  McGibben, 
9  Ky.  L.  Eep.  441;  Taylor  v.  Arm- 
strong, 5  Ky.  L.  Eep.  251  (that  the 
court  erred  in  giving  certain  instruc- 
tions to  the  jury,  too  indefinite).  Mich. 
Van  Leuvan  v.  Ann  Arbor  E.  E.  Co., 
167  Mich.  355,  132  N.  W.  1058  (that 
the  court  erred  in  his  charge  to  the 
jury,    is    general    and   too     indefinite); 


Canerdy  v.  Port  Huron,  etc.  E.  Co.,  156 
Mich.    211,   120   N.    W.   582;    Snyder   V. 
Patton    &    Gibson    Co.,    143    Mich.    350, 
106  N.  W.  1106;  Wanner  v.  Mears,  102 
Mich.  554,  61  N.  W.  2;  Dresser  v.  Blair, 
28  Mich.  501.    Minn.— Eanta  v.  Knights 
of  Maccabees,  97  Minn.  454,  107  N.  W. 
156;    Carpenter   v.    Eastern   E.    Co.,    67 
Minn.   188,   69   N.   W.   720.     Mo.— Eob- 
erts  V.   City   of  Piedmont    (Mo.   App.), 
148  S.  W.  119;  Zahm  v.  Eoyal  Fraternal 
Union,    133     S.    W.    374;     Hamilton    V. 
Crowe,    175    Mo.    634,    75    S.    W.    389; 
Hume  V.  Hale,   146   Mo.  App.   659,   125 
S.  W.  871;   State  v.  Whitsett,   232  Md. 
511,   134  S.  W.  555,  561;   State  v.  Hol- 
den,  203  Mo.  581,  102  S.  W.  490.   Mont. 
State   V.   Allen,   23   Mont.   118,   57   Pae. 
725;   Murray  v.  Heinze,   17   Mont.   353, 
42  Pac.  1057,  43  Pac.  714.     Neb. — Bru- 
ker  V.  Kairn,  89  Neb.  274,  131  N.  W. 
382;    Trompen   v.   Yates,    66    Neb.    525, 
92    N.    W.    647;    Union    State    Bank   V. 
Hutton,    62    Neb.    664,    87    N.   W.    533; 
Hawkins    v.    State,    60    Neb.     380,     83 
N.   W.   198;   World  Mut.  Ben.   Assn.  v. 
Wotthing,  59  Neb.  587,  81  N.  W.  620; 
Eichardson    &   Boynton    Co.   v.   Winter, 
38     Neb.     288,     56     N.     W.     886.      See 
also     City     of     Omaha    v.     Powell,    50 
Neb.     798,    70    N.    W.    391.       Nev.— 
State   V.    Guilieri,    26    Nev.    1,    62    Pae. 
497.     N.  M. — Territory  v.  Clark,  13  N, 
M.    59,    79    Pac.    708.      N.   C— State   V. 
Johnson,   76   S.   E.   679;    State   v.   Han- 
cock, 151  N.  C.  699,  66  S.  E.  137;  Wil- 
son V.  Wilson,  125  N.  C.  525,  34  S.  E. 
685.     Okla. — Johnson   v.  State,  1   Okla. 
Crim.    321,    97    Pac.    1059,    1070.      Ore. 
Eeimers    v.    Pierson,    58    Ore.    86,    113 
Pac.     436.      Pa. — Troxell     v.    Anderson 
Coal  Min.  Co.,  213  Pa.  475,  62  Atl.  1083; 
Com.   V.   Cornelly,   7   Pa.   Super.   77,   42 
W.  N.  C.  34.     S.  C. — State  v.  Meares, 
60   S.   C.   527,   39   S.  E.   245;   Birlant  v. 
Cleckley,    48    S.   C.    298,    26   S.   E.    600. 
S.  D.^^Davis  v.  Holy  Terror  Min.  Co., 
20    S.    D.    399,    107    N.    W.    374.     Tex. 
Pollard    V.    State,    58    Tex.    Crim.    299, 
125   S.   W.   390;    Mixon   r.   Miles    (Tex. 
Civ.   App.),  46   S.   W.   105,  affirmed,  92 
Tex.   318,   47   S.  W.   966;   International 
&    G.    N.    E.    Co.   V.   Biles    (Tex.     Civ. 
App.),    120    S.    W.    952;    Buchanan     V, 
Burnett    (Tex.    Civ.    App.),    114    S.   W. 
406;    Hess  v.   Webb    (Tex.    Civ.   App.), 
113  S.  W.  618,  affirmed,  123  S.  W.  Ill; 
International  L.   &   P.   Co.   v.   Maxwell, 
27    Tex.   Civ.   App.    294,    65    S.   W.   78; 
International    &    G.    N.   E.    Co.    v.    Fos- 
ter,  26   Tex.   Civ.   App.   497,   63    S.   W. 
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also  authority  that  the  assignment  must  state  some  reason  why  the 


952;  Washington  v.  Eastham  (Tex.  Civ. 
App.).  56  S.  W.  78.  See,  however,  Met- 
calfe V.  Lowenstein,  35  Tex.  Civ.  App. 
619,  SI  S.  W.  362.  Va.— Washington 
So.  R.  Co.  V.  Cheshire,  109  Va.  741,  65 
S.  E.  27;  Norfolk  &  W.  R.  Co.  v.  Per- 
row,  101  Va.  345,  43  S.  E.  614.  See, 
however,  Laskey  v.  Burrill,  105  Va. 
480,  54  S.  E.  23.  Wash.— Slioemaker 
V.  Bryant  Lumb.  &  S.  Mill  Co.,  27 
Wash.  637.  68  Pac.  380;  State  V.  Zet- 
tler,  15  Wash.  625,  47  Pac.  35, 

There  is  authority  requiring  the  por- 
tion of  the  charge  complained  of  to  be 
quoted  totidem  verbis.  State  V.  Allen, 
23  Mont.  118,  57  Pac.  725;  Com.  v. 
Heidler,  191  Pa.  375,  43  Atl.  211,  44 
W.    N.    C.    310. 

"A  mere  general  assignment  that  a 
portion  of  a  charge  excepted  to  was 
error  presents  nothing  to  the  considera- 
tion of  a  reviewing  court,  especially 
when  the  charge  as  a  whole  is  not  em- 
bodied in  the  record."  Robinson  & 
Johnson  V.  Rothschilds  &  Co.,  10  Ga. 
App.  237,  73  S.  E.  554.  See  also  Green 
V.  State,  122  Ga.  169,  50  S.  E.  53. 

An  assignment  of  error  "that  the 
court  erred  in  failing  to  give  special 
charge  No.  1,"  is  too  general.  Holmes 
V.  State  (Tex.  Grim.),  150  S.  W.  926, 
citing  numerous  local  criminal  cases. 

Whether  certain  instructions  given 
were  erroneous  cannot  be  presented  un- 
der an  assignment  of  error  complaining 
that  the  verdict  is  contrary  to  law. 
Rofle  Oil  &  Cotton  Co.  v.  Winn,  27  Okla. 
22,   110   Pac.   652. 

An  assignment  of  error  "which  re- 
cites nearly  a  page  of  the  charge  of 
the  court,  to  portions  of  which  it  was 
manifestly  not  intended  to  except,  is 
open  to  the  further  objection  that  it 
fails  to  properly  point  out  the  part  of 
the  charge  complained  of."  Johnson 
f.  Cooke  (Conn.),  84  Atl.  97.  To  same 
effect,  State  v.  Tripp,  84  Conn.  640,  81 
Atl.  247. 

Where  a  single  exception  is  taken  to 
the  entire  charge  of  the  court,  the  as- 
signments of  error  cannot  be  availed 
of  to  import  into  the  record  the  par- 
ticular portions  of  the  charges  deemed 
objectionable.  McCutheon  v.  Hall  Cap- 
sule Co.,  101  Fed.  546,  41  C.  C.  A.  494. 
See  also  Tripper  v.  Kilduff,  26  Mich. 
394. 

The  Virginia  practice  under  §3464, 
Code   of   1904,   and   Rule   11   of  the   su- 

Voi.  vm 


preme  court  of  appeals  requires  that 
the  errors  relied  on  must  be  set  forth 
in  the  petition  for  writ  of  error,  and 
that  the  petition  must  state  clearly 
and  distinctly  the  errors  relied  on.  A 
statement  that  "without  at  this  time 
discussing  in  detail  the  instructions 
asked  on  behalf  of  the  defendant  and 
refused  by  the  court,  it  is  submitted 
that  they  expressed  correctly  the  sev- 
eral propositions  stated  in  them,  and 
that  there  was  evidence  supporting  or 
tending  to  support  them,"  does  not 
sufficiently  assign  error  in  refusing  to 
give  certain  requested  instructions  to 
the  jury.  Washington  So.  R.  Co.  v. 
Cheshire,  109  Va.  741,  65  S.  E.  27. 

Claim  of  submission  on  erroneous 
theory,  made  for  the  first  time  in  the 
appellate  court,  is  not  properly  before 
the  court  and  will  not  be  considered 
in  the  absence  of  assignments  of  er- 
ror to  any  specific  parts  of  the  charge, 
Putnam  P.  Phoenix  Preferred  Ace.  Ins, 
Co.,  155  Mich.  134,  118  N.  W.  922. 

Illustrations  of  Insufficient  Assign- 
ments.— Assignments  of  error  alleging 
that  "the  court  erred  in  holding  or 
not  holding  as  stated,"  which  must 
have  referred  to  the  giving  or  refusing 
of  instructions  (there  having  been  a 
jury  trial),  do  not  comply  with  the 
rules  and  are  insufficient.  Adams  v. 
Shirk,  104  Fed.  54,  43  C.  C.  A.  407, 
rehearinq  denied,  105  Fed.  659,  44  C, 
C.  A.  653. 

To  say  that  an  instruction  "is  not 
the  law  of  the  case"  (McWhirter  v. 
State  [Tex.  Crim.],  146  S.  W.  189; 
Quintana  v.  State,  29  Tex.  App.  401, 
16  S.  W.  258,  25  Am.  St.  Rep.  730), 
or  "that  the  court  failed  to  charge 
the  law  applicable  to  the  case"  is  too 
general  (Cruz  v.  State  [Tex.  Grim.], 
148  S.  W.  564;  Kidwell  v.  State  [Tex, 
Crim.],  146  S.  W.  305;  Williams  v. 
State  [Tex.  Crim.],  44  S.  W.  1103). 

An  assignment  of  error  that  the 
court  erred  in  refusing  and  omitting 
to  charge  as  requested  in  certain 
stated  requests,  "and  in  charging  aa 
the  court  did  touching  the  subject- 
matter"  of  such  requests,  is  not  a 
proper  assignment.  Beattie  v.  McMul- 
len,  82  Conn.  484,  74  Atl.  767.  See 
also  Carpenter  v.  Eastern  B.  Co.,  67 
]VIinn.  188,  69  N.  W.  720. 

An  assignment  of  error  that  "the 
court  erred  in  giving  the  following  in- 
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instruction  complained  of  was  erroneous.^    This  is  also  true  of  an  oral 


structions  to  the  jury,"  followed  by 
an  abstract  of  several  pages,  of  the 
entire  charge  of  the  court,  is  unavail- 
ing, it  failing  to  point  out  particularly 
the  erroneous  instruction  given.  Stev- 
ens V.  Town  of  Sandnes,  108  Minn.  271, 
121    N.    W.    902. 

An  assignment  of  error  complaining 
of  the  "error  of  the  court  in  instruct- 
ing the  jury  in  reference  to  an  ex- 
clusive contract  for  the  sale  of  the 
real  property  described  in  the  complaint, 
there  being  no  evidence  of  an  exclusive 
contract  and  there  being  no  contract 
whatever  under  the  evidence  disclosed 
in  the  bill  of  exceptions  that  would 
authorize  a  judgment  in  favor  of  the 
plaintiffs,"  will  not  be  considered. 
Eeimers  v.  Pierson  (Ore.),  113  Pac. 
436. 

An  assignment  of  error  referring  to 
a  particular  paragraph  of  the  charge 
by  number  is  insufficient,  when  the  in- 
dicated paragraph  contains  "several 
distinct  and  independent  propositions 
of  law,  thus  leaving  it  uncertain  what 
particular  errors  are  claimed  to  have 
been  committed  .  .  .  such  assign- 
ments do  not  meet  the  requirements 
of  §798  of  the  General  Statutes." 
Harper  Mach.  Co.  v.  Eyan-Unmack  Co., 
85  Conn.  359,  82  Atl.  1027.  See  also 
Hayden  V.  Fair  Haven  &  W.  E.  Co., 
76  Conn.  355,  56  Atl.  613. 

Where  the  evidence  authorized  the 
giving  of  certain  instructions,  the 
court  will  not  under  an  allegation  that 
they  were  "otherwise  illegal,"  further 
examine  into  the  question  whether  or 
not  they  were  for  any  other  reason 
illegal.  John  Mallock  &  Co.  v.  Kick- 
lighter,  10  Ga.  App.  605,  73  S.  E.  1073. 

Failure  To  Reduce  Instructions  to 
Writing. — An  assignment  of  error  that 
the  court  erred  in  instructing  orally 
without  having  first  reduced  the  in- 
structions to  writing,  is  too  general 
where  the  record  fails  to  show  that 
any  instruction  was  given  orallv.  State 
V.    McGann,    8    Idaho   40.    66    Pac.    823. 

When  Assignment  Refers  to  Entire 
Request. — When  error  is  assigned  upon 
an  entire  request  to  charge,  part  of 
which  request  was  not  justified  by  the 
evidence,  the  assignment  is  without 
merit  even  if  the  remainder  of  the 
request  is  good.  Wadley  v.  Dooly,  138 
Ga.  275,  75  S.  E.  153. 

When  Error  Assigned  Is  an  Omission. 


When  the  error  complained  of  is  in  the 
nature  of  an  omission,  which  should 
have  been  supplied  by  special  charge, 
but  no  request  to  do  so  was  made,  an 
assignment  of  error  to  an  instruction 
that  fails  to  specifically  point  out  the 
objectionable  feature  of  the  charge 
complained  of  and  does  not  set  out 
wherein  the  same  is  erroneous  as  di- 
rected by  Eules  24  and  25  of  the  court 
of  civil  appeals,  will  be  overruled.  Mis- 
souri, K.  &  T.  E.  Co.  t:  Swift  (Tex. 
Civ.  App.),  128  S.  W.  450. 

Examination  Limited  When  Assign- 
ment General. — An  assignment  of  error 
that  the  court  erred  in  refusing  cer- 
tain numbered  requests  to  charge  and 
also  in  its  entire  charge  as  being 
prejudicial  to  defendant;  and  the  dis- 
cussion in  the  brief  eliminated  every- 
thing but  the  failure  to  give  the  de- 
fendant's requests,  the  attention  of 
the  court  not  being  directed  to  any 
specific  instance  of  a  failure  to  give 
the  substance  of  any  particular  re- 
quest, and  the  court  being  left  to  ex- 
amine the  requests  in  connection  with 
the  charge  to  ascertain  wherein  error 
was  committed,  will  result  in  the  court 
limiting  its  examination  to  the  ques- 
tion whether  the  substance  of  the  re- 
quests, so  far  as  proper,  were  given. 
Duff  V.  Judson,  160  Miich.  386,  125 
N.   W.   371. 

8.  People  V.  Fossetti,  7  Cal.  App. 
629,  95  Pac.  384;  Cornwell  v.  State,  61 
Tex.  Crim.  122,  134  S.  W.  221  (con- 
demning an  assignment  of  error  that 
the  court  erred  in  a  particular  par- 
agraph of  its  charge  in  that  the  same 
"is  not  the  law,  is  not  clear  and  had 
the  effect  and  was  calculated  to  mis- 
lead the  jury");  Sue  v.  State,  52  Tex. 
Crim.  122,   105  S.  W.   604. 

When  the  error  does  not  appear  on 
the  face  of  the  instruction,  the  state- 
ment following  the  assignment  of  error 
must  show  facts  making  the  instruction 
erroneous  or  the  assignment  of  error 
will  not  be  considered.  Eankin  v.  Ean- 
kin   (Tex.  Civ.  App.),  134  S.  W.  392. 

Compare,  however,  Farmers'  Sav. 
Bank  v.  Wilka,  102  Iowa  315,  71  N.  W. 
200  (explaining  Koenigs  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  98  Iowa  569,  65  N.  W. 
314,  67  N.  W.  399),  in  which  it  was 
held  that  an  assignment  of  error  that 
designates  the  particular  part  of  the 
charge  claimed  to  be  erroneous  is  suffi- 
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charge.'*  Tims,  an  assignment  that  a  charge  is  misleading,  confusing 
and  unintelligible,  is  so  indefinite  that  it  will  not  be  considered.^"  And 
so  as  to  an  assignment  that  the  trial  court  erred  as  to  the  burden  of 
proof,"  or  an  assignment  that  "the  court  erred  in  his  whole  charge, 
as  there  was  no  testimony  in  the  case  to  support  the  charge  as  given.  "*^ 
The  same  is  true  of  an  assignment  that  the  court  erred  in  giving  cer- 
tain instructions,^^^  or  in  overruling  requests  for  instructions,"  or  in 
failing  to  charge  upon  material  issues.^^ 

An  assignment  of  error  that  complains  solely  because  the  charge 
of  the  court  permitted  a  verdict  of  the  kind  rendered  is  not  sufficient 
to  be  considered  as  an  attack  upon  the  charge,  it  having  reference  en- 


cient  though  it  fail  to  state  in  what 
respect  it  is  erroueous. 

In  Chatman  v.  State,  8  Ga.  App.  842, 
70  S.  E.  188,  it  is  said:  "The  assign- 
ment of  error,  at  least  when  addressed 
to  the  charge  of  the  court,  performs 
the  office  of  a  demurrer.  It  is  value- 
less unless  it  puts  its  finger  on  the 
point.  The  statement  that  a  portion 
of  the  judge  's  charge,  which  it  quoted, 
is  error,  is  valueless  as  an  assignment 
of  error,  unless  it  is  accompanied  by 
the  statement  of  some  reason  why  the 
instruction  complained  of  was  erro- 
neous  Where   the   exception 

depends  upon  the  misapplication  of  a 
legal  principle  which  is  incontrovert- 
ible, it  cannot  be  considered,  unless  it 
is  made  to  appear  in  the  assignment 
of  error  that  the  introduction  of  this 
principle  in  the  particular  case  was 
hurtful  and  prejudicial  to  the  rights  of 
the  complaining   party." 

Assigning  error  that  the  court  erred 
in  not  giving  certain  special  instruc- 
tions that  do  not  point  out  why  this 
was  error,  is  too  general.  Gracy  v. 
State,  58  Tex.  Grim.  31,  124  S.  W. 
659. 

Materiality. — It  must  appear  from 
the  assignment  whether  or  net  the  ob- 
jectionable charge  was  material  or 
relevant  to  the  issue  submitted  to  the 
jury.  C.  H.  Lawrence  &  Go.  v.  Sey- 
burn,  202  Fed.  913. 

Sufficiency  of  Form. — An  assignment 
that  "the  charge  of  the  court  was  in- 
adequate in  failing  to  define  to  the 
jury  the  nature  and  character  of  the 
crime  charged  in  the  indictment  and 
the  proofs  required  to  sustain  the 
same,"  is  proper  in  form.  Com.  V.  Vol- 
quarts,  36  Pa.  Super.  199.  See  also 
Eichards  V.  Willard,  176  Pa.  181,  35 
Atl.  114;  Fretz  r.  Philadelphia  Tr.  Co., 
169  Pa.  516,  32  Atl.  583. 
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9.  Mobile  Elec.  Go.  v.  Sauges,  109 
Ala.  341,  53  So.  176. 

10.  Crystal  City  &  W.  E.  Co.  v. 
Boothe  (Tex.  Civ.  App.),  126  S.  W. 
700. 

An  assignment  of  error  that  the 
charge  on  insanity  is  confusing,  dis- 
connected and  not  applicable  to  the 
facts  in  the  case,  is  too  general.  Eob- 
erts  V.  State  (Tex.  Grim.),  150  S.  W. 
627. 

An  assignment  that  the  court's 
charge  as  a  whole  was  "uncertain,  not 
comprehensive,  and  not  easily  under- 
stood, capable  of  different  construc- 
tions, not  definite,  and  that  it  has  not 
secured  to  defendant  the  rights  guar- 
anteed to  him  under  the  law,"  is  too 
general.  Johnson  v.  State  (Tex.  Grim.), 
67   S.  W.  412. 

11.  Appeal  of  Turner,  72  Conn.  305, 
44  Atl.  310. 

12.  People  V.  Adler,  169  Mich.  322, 
135  N.  W.  289;  Snyder  v.  Patton  &  Gib- 
son Co.,  143  Mich.  350,  106  N.  W. 
1106.  And  see  McConnell  v.  Pittsburgh 
E.    Co.,    234     Pa.     396,     83     Atl.     282. 

Compare  Com.  v.  Eossi,  47  Pa.  Super. 
297,  holding  in  such  case  the  entire 
charge  must  be  quoted. 

13.  Burchett  v.  United  States,  194 
Fed.  821,  114  C.  G.  A.  525. 

A  bare  complaint  that  the  court 
erred  in  giving  a  particular  instruction 
brings  nothing  into  question  except  the 
soundness  in  the  abstract,  of  the  prop- 
osition or  propositions  therein  an- 
nounced. Jones  V.  State,  135  Ga.  357, 
69  S.  E.  527. 

14.  Wallaeh  r.  MacFarland,  31  App. 
Gas.   (D.  G.)    130. 

15.  Tarver  v.  Deppen,  132  Ga.  798, 
65  S.  E.  177. 
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tirely  to  whether  there  was  sufficient  evidence  to  sustain  the  verdict.i* 

Criminal  Causes.  —  An  assignment  of  error  that  the  court  erred  in 
explaining  the  law  of  manslaughter  without  pointing  out  the  defect, 
is  too  general."  An  assignment  that  the  court  failed  to^ ' '  define  ex- 
press malice  and  implied  malice"  has  been  held  insufficient  to  rais4 
the  question  of  the  failure  of  the  court  to  charge  on  murder  in  the 
second  degree.^^  It  has  been  held  that  an  assignment  ''that  the  trial 
court  did  not  define  .  .  .  what  a  reasonable  doubt  was,"  does 
not  challenge  the  legal  accuracy  of  the  instruction  given.^»  Other 
illustrations  of  assignments  held  insufficient  because  indefinite,  are 
to  be  found  in  the  notes  below.^" 

If  the  manner  in  which  the  charge  was  delivered  is  complained  of 
it  must  be  assigned  as  error.-^ 

Conflict  in  instructions  will  not  be  considered  in  the  absence  of  a 
specific  assignment.-^ 

But  if  a  charge  is  affirmatively  erroneous,  the  appellant,  under  a  general 
assignment,  may  allege  error  in  the  particular  charge.^^ 


16.  Eockowitz  v.  Roekowitz  (Tex. 
Civ.  App.),  146  S.  W.  1070. 

17.  Adams  r.  State,  52  Tex.  Crim. 
13,  105  S.  W.  197. 

18.  Kipper  v.  State,  45  Tex.  Crim. 
377,   77   S.   W.   611. 

19.  State  V.  Codington,  80  N.  J.  L. 
496,  78  Atl.  743. 

20.  An  assignment  of  error  that 
"the  court  erred  in  not  charging  fully 
the  law  of  justifiable  homicide  and  in 
not  charging  on  every  theory  of  the 
case,"  is  insufficient.  Jaime  V.  Ter- 
ritory, 12  Ariz.  5,  94  Pae.  1092. 

An  assignment  of  error  that  in  his 
main  charge,  which  is  quoted,  the 
definition  of  the  offense  "is  inaccurate, 
misleading  and  calculated  to  mislead 
the  jury  to  the  defendant's  prejudice," 
is  too  general  as  it  "does  not  attempt 
to  point  out  the  inaccuracy  nor  in  what 
way  it  could  or  would  be  misleading." 
Dowling  V.  State,  63  Tex.  Crim.  366, 
140  S.  W.  224. 

For  the  same  reason  an  assignment 
of  error  that  "the  trial  court  com- 
mitted an  error  in  that  part  of  his  main 
charge  wherein  he  attempted  to  charge 
the  law  defining  who  are  principals," 
is  too  general.  .Johns  v.  State,  63  Tex. 
Crim.  416,  140  S.  W.  1093. 

An  assignment  of  error  that  "the 
court  erred  in  giving  to  the  jury  a 
voluminous  confused  charge,  which  did 
confuse  the  jury  and  which  they  did 
not  or  could  not  understand,"  etc., 
points  out  no  error.  Ringo  v.  State,  54 
Tex.  Crim.  561,  114  S.  W.  119. 

An    assignment    of     error     that     the 


judge  "failed"  to  charge  the  jury  up- 
on the  law  of  gifts  and  sales  is  too 
(general.  Allen  v.  State,  8  Ga.  App. 
284,  68  S.  E.  1009. 

Sufficient  Assignment.  —  An  assign- 
ment that  "the  court  erred  in  instruct- 
ing the  jury  .  .  .  that  the  unex- 
plained possession  of  property  recently 
stolen  by  another  was  of  itself  suffi- 
cient to  warrant  a  verdict  of  guilty 
of  receiving  stolen  property,"  is  suffi- 
ciently definite  where  it  was  the  only 
instruction  objected  to.  Thomas  v. 
State,  85  Ark.  138,  107  S.  W.  390. 

21.  Horton  v.  Chevington  &  B.  Coal 
Co.,  2  Penny.  (Pa.)   25,  43. 

An  assignment  of  error  that  the 
court  "violated  the  constitutional  pro- 
vision in  relation  to  charging  upon 
the  facts  in  the  case  in  his  manner 
of  stating  the  testimony,"  is  too  gen- 
eral. State  V.  Aughtry,  49  S.  C.  285, 
26   S.  E.   619,   27   S.   E.   199. 

22.  Plumb  V.  Hecla  Co.,  157  Mich. 
562,  122  N.  W.  208;  Houston  Elee. 
Co.'v.  Robinson  (Tex,  Civ.  App.),  76 
S.  W.  209. 

An  assignment  "that  the  court 
erred  in  the  giving  of  all  of  the  in- 
structions except  those  given  in  be- 
half of  defendant,  because  all  of  said 
instructions  conflict  with  each  other 
and  with  the  instructions  on  behalf 
of  defendant  and  the  instructions  giv- 
en are  therefore  conflicting,  confusing 
and  misleading,"  is  to  indefinite  and 
general.  Renfrew  v.  Goodfellow,  162 
Mo.  App.  333,  141  S.  W.  1153. 

23.     Cotton  States  BIdg.  Co.  v.  Jones, 
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Tinder  a  general  assignment  particular  language  complained  of  will  be 
examined  to  discover  Avlietlier  or  not  it  states  a  correct  abstract  prin- 
ciple of  law.-* 

Under  rule  of  court  in  some  jurisdictions,  "the  court  at  its  option 
may  notice  a  plain  error  not  assigned,""  and  in  the  absence  of  objec- 
tion, may  consider  questions  presented,  though  inartificially  stated.-^ 
Assigning  error  to  a  large  part  of  the  charge  in  bulk,  which  contains 
several  propositions  of  law,-^   or  an  assignment  alleging  error  in  a 


94  Tex.  497,  62  S.  W.  741;  Metcalfe 
V.  Lowenstein,  35  Tex.  Civ.  App.  619, 
81   S.  W.  362. 

An  instruction  to  the  jury  to  find 
for  a  plaintiff  upon  an  issue  not  made 
by  the  pleadings,  being  fundamental, 
and  apparent  upon  the  face  of  the  rec- 
ord, will  be  reviewed  on  appeal,  al- 
though not  assigned.  San  Antonio 
Tract.  Co.  v.  Yost,.  39  Tex.  Civ.  App. 
551,  S8  S.  W.  428. 

In  Harper  v.  Dodd,  30  Tex.  Civ.  App. 
287,  70  S.  W.  223,  Stephens,  J.,  said: 
"As  the  -iury  were  thus  affirmatively 
misdirected  as  to  the  law  of  the  case 
arising  on  the  undisputed  facts,  when 
they  should  have  been  instructed  to  find 
for  appellant,  we  must  treat  the  error, 
though  not  assigned,  as  fundamental." 

In  an  action  for  damages  arising  out 
of  the  shipment  of  cattle,  and  alleg- 
ing loss  of  weight  and  consequent  de- 
preciation in  market  value,  the  court 
instructed  the  jury:  "The  measure  of 
damages  in  this  case  is  the  difference 
between  the  market  value  of  said  cat- 
tle in  the  condition  and  at  the  time 
in  which  they  did  arrive  at  the  Ft. 
Worth  stockyards,  and  the  condition 
and  at  the  time  they  should  have  ar- 
rived at  said  stockyards."  It  was 
held  that  the  defendant  was  not  re- 
quired to  assign  error  to  the  excessive- 
ness  of  the  verdict  in  order  to  avail 
himself  of  the  erroneous  instructions 
by  the  court.  Texas  &  P.  R.  Co.  v.  Nel- 
son, 38  Tex.  Civ.  App.  605,  86  S.  W. 
616. 

24.  Chatman  v.  State,  8  Ga.  App. 
842,   70   S.   E.   188. 

In  Anderson  v.  Southern  R.  Co.,  107 
Ga.  500,  33  S.  E.  644,  the  rule  is  thus 
summarized  in  the  syllabus  by  the 
court:  "In  the  absence  of  a  specific 
assignment  of  error,  this  court  will 
not  inquire  whether  the  words  excepted 
to  are  or  are  not  adjusted  to  the  is- 
sues and  facts  of  the  case,  (b.)  If 
an   instruction,   excepted  to   in   general 
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terms,  be  erroneous  because  it  is  not 
a  correct  or  accurate  statement  of  the 
law,  then,  as  all  error  is  presumably 
prejudicial,  the  record  will  be  ex- 
amined for  the  purpose  of  ascertain- 
ing whether  or  not  the  party  complain- 
ing has  really  been  injured  by  the  giv- 
ing of  such  instruction.  (c.)  When 
a  portion  of  a  charge,  which  is  com- 
plained of  generally,  contains  several 
distinct  propositions,  and  one  or  more 
of  the  same  is  correct  in  the  abstract, 
then  the  general  assignment  of  error 
is  not  good,  and  will  not  be  further 
considered,  because  it,  in  effect,  im- 
properly alleges  that  all  of  such  por- 
tion is  erroneous,  and  does  not  show 
to  which  of  the  propositions — the  cor- 
rect or  the  erroneous — it  is  intended 
to   take   exception." 

See  also  Robinson  &  Johnson  v. 
Rothschilds  &  Co.,  10  Ga,  App.  237,  73 
S.   E.  554. 

If  the  instruction  is  abstractly  cor- 
rect, the  question  of  its  inapplicability 
to  the  case  in  hand  must  be  distinctly 
made  by  clearly  pointing  out  how  or 
why  it  was  inappropriate.  Jones  V. 
State,  135  Ga.  357,  69  S.  E.  527. 

25.  Western  North  Carolina  Land 
Co.  V.  Scaife,  80  Fed.  352,  25  C.  C.  A. 
461,  an  action  to  determine  an  adverse 
claim  to  real  property,  in  view  of  the 
far  reaching  consequences  of  the  ver- 
dict, where  a  misleading  and  insuffi- 
cient charge  was  reviewed. 

26.  Johnson  v.  Cooke  (Conn.),  84 
Atl.  97. 

27.  U.  S. — Anthony  v.  Louisville  & 
N.  R.  Co.,  132  U.  S.  172,  10  Sup.  Ct. 
53,  33  L.  ed.  301;  Cooper  v.  Schlesnger, 
111  U.  S.  148,  4  Sup.  Ct.  360,  28  L.  ed. 
382.  D.  C. — DeForest  V.  United  States, 
11  App.  Cas.  458.  Ga.— Miller  v.  State, 
121  Ga.  135,  48  S.  E.  904;  Smith  v. 
State,  119  Ga.  113,  46  S.  E.  79;  Bell 
V.  State,  95  Ga.  498,  20  S.  E.  494  (the 
particular  error  not  being  pointed  out). 
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group  of  instructions  is  insufficient  if  any  of  the  propositions  therein 
contained,  or  any  instruction,  is  correct.^^ 

Spccifsring  By  Number.  —  It  has  been  held  sufficient  to-assign  error  in 
the  giving  of  certain  instructions  referred  to  by  numberj^"  but  there 
is  authority  that  this  method  is  improper  and  fails  to  comply  with 
the  rule  requiring  the  errors  assigned  to  be  "separately  and  specifically 
stated.  "3° 

Reference  to  Page  of  Transcript.  —  It  has  been  held  that  referring  to 


28.  Colo. — Edwards  v.  People,  26 
Colo.  539,  59  Pac.  56.  Fla. — Charles  v. 
State,  58  Fla.  17,  50  So.  419;  Maloy 
1-.  State,  52  Fla.  101,  41  So.  791;  Pitt- 
man  t\  State,  45  Fla.  91,  34  So.  88. 
Ind.— Ginn  r.  State,  161  Ind.  292,  68 
N.  E.  294;  Jones  v.  State,  160  Ind. 
537,  67  N.  E.  264;  Crawford  v.  State, 
155  Ind.  692,  57  N.  E.  931;  Hannan  v. 
State,  149  Ind.  81,  47  K  E.  628; 
Tucker  v.  Eastridge  (Ind.  App.),  100 
N.  E.  113.  Neb. — Cowperthwait  v. 
Brown,  82  Neb.  327,  117  N.  W.  709; 
Bush  V.  State,  62  Neb.  128,  86  N.  W. 
1062;  Hawkins  V.  State,  60  Neb.  380, 
83  N.  W.  198.  Wyo.— Dickerson  v. 
State,  18  Wyo.  440,  111  Pac.  857,  116 
Pac.  448. 

Where  one  assignment  embraced  en 
masse  the  giving  or  the  refusal  to  give 
several  separate  instructions,  stating 
distinct  propositions  of  law,  such  as- 
signment of  error  will  not  be  consid- 
ered by  the  appellate  court,  "except 
so  far  as  is  necessary  to  ascertain  if 
any  one  of  the  several  instructions  thus 
aggregated  was  properly  given  or  re- 
fused. If  any  one  of  the  charges  was 
properly  given  or  refused,  the  assign- 
ment of  error  fails."  Peeler  v.  State 
(Fla.),  59  So.  899. 

An  assignment  that  "the  court  erred 
in  giving  instructions  1,  2,  3  and  4 
of  its  own  motion,"  presents  no  ques- 
tion unless  all  four  instructions  are 
bad.  Tucker  v.  Eastridge  (Ind.  App.), 
100  N.  E.  113. 

29.  Ellis  V.  Leonard,  107  Iowa  487, 
78  N.  W.  246;  Ludwig  v.  Blackshere, 
102  Iowa  366,  71  N.  W.  356;  Weber 
V.  Kansas  City  Cable  R.  Co.,  100  Mo. 
194,  12  S.  W.  804,  13  S.  W.  587,  18 
Am.  St.  Eep.  541,  7  L.  R.  A.  819  ("the 
court  erred  in  refusing  to  give  in- 
structions Nos.  10  to  22  inclusive,  asked 
by  the  defendant"). 

In  Aultman  v.  Martin,  49  Neb.   103, 


68  N.  W.  340,  an  assignment  of  error 
complaining  that  "the  court  erred  in 
giving    instructions    numbered    1,    2,    3, 

4,  5,  6,  7,  8,  9  and  10  and  each  of 
them,"  etc.,  was  held  not  an  assign- 
ment, en  masse,  but  in  effect  a  separate 
assignment  for  each  instruction  given. 
The  court  states  that  while  the  view 
expressed  is  not  in  harmony  with  some 
of  the  decisions  of  the  court,  the  de- 
cisions in  the  case  set  forth  in  the 
opinion  are  entirely  too  technical  and 
should  not  be   followed. 

An  assignment  of  error  "that  the 
court    erred    in    giving    instruction    No, 

1,  asked  by  the  plaintiff,"  is  not  suffi- 
cient where  error  is  alleged  to  a  por- 
tion only  of  the  instruction.  Under 
Eule  11  of  the  court  it  is  necessary 
in  such  case  to  set  forth  the  portion 
objected  to  "  tot  idem  verbis."  City  of 
Denver  v.  Strobridge,  19  Colo.  App. 
435,   75   Pac.   1076. 

30.  D.  C. — Chapman  v.  Capital  Tract. 
Co.,  37  App.  Cas.  479;  Clerks'  In  v.  Co. 
r.  Sydnor,  19  App.  Cas.  89;  Hartman 
V.  Euby,  16  App.  Cas.  45.  Mich. — ^Peo- 
ple V.  Sweeney,  55  Mich.  586,  22  N.  W. 
50.  Pa. — Com.  V.  Schmous,  162  Pa. 
326,  29   Atl.   644. 

An  assignment  of  error  "that  the 
court  erred  as  to  each  of  the  ten  find- 
ings refused,"  does  not  meet  the  re- 
quirements of  this  rule.  First  Nat. 
Bank  'V.  Haverkampf,  16  N.  M.  497, 
121   Pac.   31. 

An  assignment  of  error  that  "the 
court  erred  in  refusing  each  of  the 
following    written    charges,    to-wit,    1, 

2,  3,  4,  5,  6,  7  and  8,  asked  by  ap- 
pellant," is  too  general  to  authorize  a 
separate  review  of  the  several  charges 
so  numbered.  Jordan  v.  Rice,  165  Ala. 
650,  51  So.  517.  To  same  effect,  see 
Lynch     v.     State      (Tex.     Crim.),     156 

5.  W.  1182;  Brewery  v.  El  Paso  Elec. 
R.  Co.  (Tex.  Civ.  App.),  120  S.  W.  1061. 
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the  pagres  of  the  transcript  where  the  instructions  are  set  out  in  full 
IS  not  sufficient.^^ 

^    b.     Setting  Out  Matter  Complained  of.  —  The  matter  claimed  to  be 
improper  must  be  fully  set  out  in  the  assignment  of  errors.^^     Qq^_ 

31.  Doherty  v.  Arkansas  &  0.  E. 
Co..  5  Ind.  Ter.  537,  82  S.  W.  899,  re- 
versed on  other  grounds,  142  Fed.  104, 
73  C.  C.  A.  328.  Compare  City  of  Green- 
ville V.  Branch  (Tex.  Civ.  App.),  152 
S.  W.   478. 

32.  U.  S.— Burchett  v.  United  States, 
194  Fed.  821;  Cass  County  v.  Gibson, 
107  Fed.  363,  46  C.  C.  A.  341;  Prichard 
V.  Budd,  76  Fed.  710,  22  C.  C.  A.  504. 
Ala. — Stowers  Furn.  Co.  r.  Brake,  158 
Ala.  639,  48  So.  89,  part  of  the  charge 
complained  of  must  be  set  out.  Colo. 
Euby  Chief  Min.  &  M.  Co.  t:  Prentice, 
25  Colo.  4,  52  Pac.  210;  Harris  v.  Mc- 
Eeynolds,  10  Colo.  App.  532,  51  Pac. 
1016  (when  instructions  are  oral  and 
reference  is  made  in  the  assignment  of 
errors  to  numbered  instructions).  Conn. 
Lawton  v.  Herrick,  83  Conn.  417,  76 
Atl.  986  (the  recital  of  lengthy  pas- 
sages of  the  record  and  not  pointing 
out  any  particular  error  is  insufficient) ; 
Board  of  Water  Comrs.  v.  Eobbins,  82 
Conn.  623,  74  Atl.  938  (not  sufficient 
to  quote  one  or  two  printed  pages  of 
instructions  and  predicate  matter  there- 
on). Ga.— Boswell  v.  Gillen,  131  Ga. 
310,  62  S.  E.  187  (quoting  an  excerpt 
which  is  but  part  of  a  sentence  and 
concluding  with  the  word  "etc.,"  is 
not  a  compliance  with  the  rule);  Childs 
V.  Ponder,  117  Ga.  553,  43  S.  E.  986. 
Ind. — Indianapolis  Tract.  Co.  v.  Hip- 
ley,  93  N.  E.  546;  Milbourne  v.  State, 
161  Ind.  364,  68  N.  E.  684;  Cottrell 
V.  Shadley,  77  Ind.  348.  Kan.— Lan- 
cashire Ins.  Co.  V.  Murphy,  10  Kan. 
App.  251,  62  Pac.  729;  City  of  Leaven- 
worth V.  Duffy,  10  Kan.  App.  124,  62 
Pac.  433.  N.  J.— State  v.  Shutts,  69 
N.  J.  L.  206,  54  Atl.  235.  Pa.— Com. 
V.  Reed,  234  Pa.  573,  83  Atl.  601; 
Com.  V.  Brent,  233  Pa.  381,  82  Atl. 
469;  Haley  v.  American  Agr.  &  Chem. 
Co.,  224  Pa.  316,  73  Atl.  557  (under 
rule  30  the  portion  of  the  charge  as- 
signed as  error  must  be  set  out  totidem 
verbis);  Murtland  v.  English,  214  Pa. 
325,  63  Atl.  8S2,  112  Am.  St.  Rep.  747; 
Simpson  v.  Carroll,  41  Pa.  Super.  343; 
Mitchell  V.  Edeburn,  37  Pa.  Super.  223 
(the  whole  of  the  charge  excepted  to 
must  be  quoted) ;  Patton  v.  Allegheny 
Loan    &    Tr.    Co.,    3^    Pa.    Super.    296.  , 
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Tenn. — Chicago  Guaranty  Fund  Life 
Soc.  V.  Ford,  ]04  Tenn.  533,  58  S.  W. 
239.  Tex.— Rivers  v.  Rivers  (Tex.  Civ. 
App.),  133  S.  W.  524;  San  Antonio  & 
A.  P.  R.  Co.  V.  Tracy  (Tex.  Civ.  App.), 
130  S.  W.  639;  Koppe  v.  Koppe,  57  Tex. 
Civ.  App.  204,  122  S.  W.  68;  Washam 
V.  Harrison  (Tex.  Civ.  App.),  122  S.  W. 
52;  Ferguson  v.  Morrison,  43  Tex.  Civ. 
App.  396,  95  S.  W.  1091. 

And  see  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Gray  (Tex.  Civ.  App.),  154  S.  W. 
229. 

An  assignment  of  error  complaining 
of  the  failure  of  the  court  to  give 
"special  charge  No.  1,"  without  in- 
forming the  court  what  the  charge  was, 
is  insufficient.  Austin  Elcc.  R.  Co.  v. 
Faust   (Tex.  Civ.  App.),  133  S.  W.  449. 

An  assignment  of  error  that  "avers 
generally  that  the  charge  of  the  court 
below  was  not  a  fair  and  adequate  pre- 
sentation of  defendant's  case,  and  it 
sets  forth  19  subdivisions,  extending 
over  some  6  pages  of  the  paper  book, 
9  of  the  subdivisions  alleging  error  in 
portions  of  the  charge  which  are 
quoted,  and  the  remaining  10  criticis- 
ing the  charge  in  general  terms,  with- 
out quoting  its  language.  This  assign- 
ment is  a  flagrant  violation  of  rule  26, 
which  requires  that  'each  error  relied 
on  must  be  specified  particularly  and 
by  itself;'  and  it  also  infringes  rule 
27,  which  prescribes  that  the  part  of 
the  charge  assigned  for  error  'must  be 
quoted  ipsissimis  verbis  in  the  specifica- 
tion,' "  will  not  be  considered.  Mer- 
ritt   &   Co.    V.   Poll    (Pa.),   84   Atl.   683. 

MisQtuotation.— The  misquotation  of 
the  charge  in  the  assignment  of  error 
violates  the  rule  regarding  the  assign- 
ment totidem  verbis,  and  the  assign- 
ment of  error  should  be  disregarded. 
Shannon  v.  Cohlhepp,  37  Pa,  Super. 
241.  ^ 

An  assignment  that  "the  court  erred 
in  its  general  charge  in  submitting  a 
single  issue  without  necessary  qualifica- 
tions called  for  by  the  evidence,  and 
in  failing  to  submit  other  issues  raised 
by  the  pleadings  and  proof,"  is  too 
general.  Knowles  v.  Northern  Texas 
Tract.  Co.  (Tex.  Civ.  App.),  121  S.  W 
232. 
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plaining  of  the  charge  as  a  whole  is  insufficient.^^      Nor    is   it    per- 
missible to  quote  disconnected  sentences,  without  regard  to  what  may 


■Unintelligible  Reference. — ''A  gen- 
eral assignment  of  error  upon  a  quoted 
excerpt  from  the  charge  of  the  court, 
which  is  isolated  from  its  context  and 
so  fragmentary  in  character  and  incom- 
plete as  to  be  unintelligible  of  itself, 
and  the  obscurity  of  which  is  not  re- 
moved by  any  explanatory  statement 
made  in  connection  therewith,  cannot 
be  considered  by  a  reviewing  court." 
Cox  V.  Farmers 'Mut.  Fire  Ins.  Co.,  133 
Ga.   175,   65  S.  E.  409. 

Statement  of  Evidence. — In  Texas  un- 
der the  rule  requiring  each  point  un- 
der an  assignment  to  be  stated  as  a 
proposition  unless  the  assignment  itself 
sufficiently  disclose  the  point,  and  that 
to  each  proposition  shall  be  subjoined 
a  statement  from  the  record  sufficient 
to  explain  and  support  the  proposition; 
when  it  is  desired  to  challenge  the 
correctness  of  a  charge,  the  appellant 
should  make  a  sufficient  statement  of 
the  evidence,  with  reference  to  the 
pages  of  the  record  as  may  be  neces- 
sary to  show  not  only  that  the  charge 
was  not  warranted  by  the  facts  proved, 
but  that  it  probably  operated  to  his 
prejudice.  Wirtz  v.  Galveston,  H.  & 
S.  A.  E.  Co.  (Tex.  Civ.  App.),  132  S. 
W.  510.  See  also  Caruthers  v.  Hadley 
(Tex.  Civ.  App.),  134  S.  W.  757;  Chi- 
cago, E.  I.  &  G.  E.  Co.  V.  Thompson 
(Tex.  Civ.  App.),  124  S.  W.  144;  Mont- 
gomery V.  Amsler,  57  Tex.  Civ.  App. 
216,  122  S.  W.  307;  Briggs  v.  New 
South  Lumb.  Co.  (Tex.  Civ.  App.),  117 
S.  W.   885. 

So  in  an  action  for  broker's  com- 
missions, where  appellant  asserts  in  his 
assignment  of  error  that  it  was  estab- 
lished by  the  evidence  that  he  was  the 
procuring  cause  of  the  sale,  the  assign- 
ment requires  a  fair  statement  of  all 
the  e\"idence  presented  on  the  question. 
It  is  improper  to  state  fully  all  the 
evidence  applying  thereto  on  the  part 
of  the  appellant  and  ignoring  entirely 
the  testimony  bearing  thoreon  on  be- 
half of  appellee.  Evertson  v.  Warrach 
(Tex.  Civ.  App.),  132  S.  W.  514. 

Reference  Held  Sufficient. — Assign- 
ments of  error  charging  that  quoted  ex- 
cerpts from  the  charge  arc  erroneous 
because  the  statement  complained  of, 
as  applied  to  the  facts  materinl  to  the 
issues,  misled  the  jury  and  wore  preju- 


dicial, sufficiently  presents  the  error. 
Pelham  Mfg.  Co.  v.  Powell,  6  Ga.  App. 
308,  64  S.  E.  1116. 

It  has  been  held  sufficient  to  sot 
forth  enough  of  the  substance  of  what 
is  complained  of  to  identify  the  par- 
agraph where  the  charge  covers  only 
a  few  pages  in  an  indexed  transcript. 
Thos.  Goggan  &  Bro.  v.  Goggan  (,Tex, 
Civ.  App.),  146  S.  W.  968. 

The  rules  of  the  United  States  cir- 
cuit court  of  appeals  require  that 
"when  error  is  alleged  to  the  charge 
of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referred  to  totidcm 
verbis,  whether  it  be  in  instructions 
given  or  instructions  refused."  Er- 
rors not  so  assigned  will  be  disre- 
garded, though  the  court  at  its  option 
may  notice  a  plain  error  not  assigned. 
Garrett  t\  Pope  Motor  Car  Co.,  168 
Fed.  905,  94  C.  C.  A.  334;  Coney  Island 
Co.  V.  Dennan,  149  Fed.  687,  79  C.  0. 
A.  375. 

Distinct  Propositions. — As  to  assign- 
ment of  error  containing  two  distinct 
and  inconsistent  propositions  of  law, 
referring  to  instructions,  see  infra, 
VII,  C,  7,  d. 

33.  People  v.  DeFore,  64  Mich.  693, 
31  N.  W.  585,  8  Am.  Eep.  863;  Com. 
r.   Swayne,  1  Pa.   Super.  547. 

It  is  too  general  to  assign  that  "the 
court  erred  in  his  general  charge  to 
the  jury,  because  said  charge  as  a 
whole  does  not  state  the  law,  or  any 
part  or  principle  of  law,  applicable  to 
the  issues  and  facts  herein."  Kansas 
City,  M.  &  O.  E.  Co.  v.  Worsham  (Tex. 
Civ.  App.),  149  S.  W.  755.  See  also 
International  &  G.  N.  E.  Co.  v.  Biles 
&  Euby,  56  Tex.  Civ.  App.  193,  120 
S.  W.  952;  Schneider  v.  McCoulsky,  6 
Tex.  Civ.  App.  501,   26   S.  W.  170. 

An  assignment  upon  a  charge  as  a 
whole,  that  it  was  argumentative  and 
unduly  stressed  the  contentions  of  one 
of  the  parties,  presents  no  question  for 
decision.  J.  H.  Hicks  &  Son  v.  S.  G. 
Mozley  &  Co.  (Ga.  App.),  78  S.  E.  133. 
Setting  Out  Entire  Charge. — An  as- 
signment of  error  that  "the  court  erred 
in  charging  the  jury  as  follows;  es- 
pecial attention  being  directed  to  those 
portions  of  the  charge  enclosed  in 
Ijrackets;"  quoting  the  whole  charge  is 
not  in  proper  form  and  brings  up  noth- 
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have  been  said  in  the  same  connection  or  in  other  portions  of  the 
charge.^* 

c.  The  Failure  or  Refusal  To  Instruct  Must  Be  Assigned.  —  The 
failure^^  or  the  refusal  to  give  the  proper  instruction  will  not  be  re- 
viewed unless  specifically  assigned  as  error,^"  and  the  refused  instruc- 


ing     for     consideration.       Wirsing     v. 
Smith,  222  Pa.  8,   70  Atl.  906. 

Compare  Robinson  &  Johnson  v. 
Eothschilds  &  Co.,  10  Ga.  App.  237,  73 
S.  E.  554,  as  to  what  is  presented 
when  entire  charge  is  embodied  in 
transcript;  but  even  in  this  state  such 
assignment  is  insufficient  unless  it  ap- 
pear that  the  entire  charge  was  error. 
Dixon  V.  State,  105  Ga.  787,  31  S.  E. 
750. 

34.  Com.  V.  Reed,  234  Pa.  573,  83 
Atl.  601;  Com.  v.  Eckerd,  174  Pa.  137, 
34  Atl.  305;  Irvin  v.  Kutruff,  152  Pa. 
609,  25  Atl.  796;  Brinton  v.  Walker  & 
Co.,  15  Pa.  Super.  449 ;  Cooper  v.  State, 
123  Tenn.  37,  138  S.  W.  826. 

35.  In  the  absence  of  an  assignment 
of  error  to  the  effect  that  the  charge 
for  want  of  an  additional  instruction 
was  not  adapted  to  the  issues  or  suffi- . 
cient  for  the  guidance  of  the  jury,  the 
necessity  for  such  instruction  will  not 
be  considered.  Madison  v.  Guilford,  85 
Conn.  55,  81  Atl.  1046. 

Appellant  assigned  error  that  "the 
court  erred  in  refusing  the  special 
charge  requested  on  behalf  of  the 
plaintiff  charging  jury  as  touching  the 
effect  of  the  law  as  written  in  articles 
486  and  487,  the  same  being  valid 
ordinances  of  the  City  of  Dallas." 
Appellant  insisted  that,  "if  the  spe- 
cial charge  was  erroneous,  it  was  suffi- 
cient to  direct  the  court's  attention 
to  the  failure  of  the  general  charge 
to  submit  the  issue  desired,  and  the 
court  should  have  prepared  and  given 
a  correct  charge  on  the  subject.  The 
answer  to  this  contention  is  that,  'if 
the  appellants  desired  this  complaint 
considered  on  appeal,  they  should  have 
raised  and  presented  it  by  an  assign- 
ment of  error,  asserting  that  the  court 
should,  in  view  of  the  requested  charge, 
have  given  another  and  proper  charge. 
Equitable  Life  Assur.  Soc.  v.  Maverick 
(Tex.  Civ.  App.),  78  S.  W.  560;  El 
Paso  Elec.  R.  Co.  v.  Harry,  37  Tex. 
Civ.  App.  90,  83  S.  W.  735;  Metcalfe 
V.  Lowenstein,  35  Tex.  Civ.  App.  619, 
81  S.  W.  362;  Bank  v.  Moor,  34  Tex. 
Civ.  App.  476,  79  S.  W.  53."    Walker 
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V.  Metropolitan  St.  R.  Co.  (Tex.  Civ. 
App.),  151  S.  W.  1142.  And  see  Wichita 
Falls  Compress  Co.  v.  W.  L.  Moody  & 
Co.  (Tex.  Civ.  App.),  154  S.  W.  1032. 
36.  111.— Gove  V.  Blevins,  61  111. 
App.  591.  N.  C— Davis  v.  Duval,  112 
N.  C.  833,  17  S.  E.  528,  though  ex- 
cepted to.  Tex. — Smith  v.  Fordyce,  18 
S.  W.  663;  Walker  i>.  Metropolitan  St. 
R.  Co.  (Tex.  Civ.  App.),  151  S.  W. 
1142;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Johnson  (Tex.  Civ.  App.),  133  S,  W. 
725, 

Error  cannot  be  assigned  of  what 
was  not  said  by  the  trial  judge,  unless 
it  appear  from  the  assignment  of  er- 
ror that  a  request  to  give  the  instruc- 
tions was  made.  Merritt  &  Co.  v.  Poli 
(Pa.),  84  Atl.  683;  Newlingham  V. 
Blair,  232  Pa.  511,  81  Atl.  556;  Murt- 
land  V.  English,  214  Pa.  325,  63  Atl. 
882,  112  Am.  St.  Rep.  747,  6  Anno. 
Cas.  339;  Kaufman  v.  Pittsburgh,  etc. 
R.  Co.,  210  Pa.  440,  60  Atl.  2. 

"When  the  error  is  an  omission  to 
charge  as  to  some  particular  aspect 
of  the  case,  it  cannot  be  assigned  as 
error,  and  become  the  subject  of  re- 
view, unless  an  instruction  was  asked 
for  and  called  to  the  attention  of  the 
court."  The  better  practice  is  to  as- 
sign such  errors  on  motion  for  a  new 
trial.  McKinnon  v.  Morrison,  104  N. 
C.  354,  10  S.  E.  513,  citing  numerous 
cases. 

An  assignment  of  error  complaining 
of  the  failure  of  the  court  to  submit 
certain  issues  in  a  certain  manner,  al- 
though defendant  had  requested  various 
requests  to  so  charge,  is  insufficient. 
The  error  in  refusing  requested  instruc- 
tions should  be  alleged  in  respect  to 
the  refusal  of  the  charges  themselves. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Word 
(Tex.  Civ.  App.),  124  S.  W.  478. 

An  assignment  of  error  that  the 
court  erred  in  refusing  "14  requests 
to  charge"  will  not  be  considered. 
Pichler  v.  DeHate,  125  Mich.  247,  84 
N.  W.  138. 

An  assignment  of  error  complaining 
of  the  error  of  the  court  in  not  in- 
structing  the   jury  for   the   plaintiff   is 
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tion  set  out,''^  or  at  least  a  reference  given  to  the  portion  of  the  record 
where  it  may  be  found  ;^^  and  the  reasons  why  the  court  erred  in  re- 
fusing to  give  the  instruction  should  be  stated.^^ 

There  is  also  authority  that  an  assignment  of  error  will  not  be  con- 
sidered unless  there  is  quoted  totidem  verbis  whatever  the  court  an- 
swered in  refusing  the  point.*° 

Error  in  the  giving  of  instructions  is  not  presented  by  assigning 
as  error  the  refusal  to  give  instructions  requested.*^    Error  in  refusing 


bad  where  the  record  shows  no  request 
for  bindings  instructions  in  favor  of 
plaintiffs.  Haley  v.  American  Agr.  & 
Chem.    Co.,    224    Pa.    316,    73    Atl.    557. 

Scope. — An  assignment  of  error  based 
on  a  bill  of  exceptions  to  a  refusal  to 
charge  a  request  does  not  present  for 
review  an  inaccuracy  of  statement 
^  made  by  the  court  in  giving  the  rea- 
son for  such  refusal.  Manchester  B. 
&  L.  Assn.  V.  Allee,  81  N.  J.  L.  605,  80 
Atl.  466. 

Where  a  special  charge  requested 
was  misleading,  a  contention  "that  a 
special  charge  though  erroneous,  is  suf- 
ficient to  call  the  court's  attention  to 
the  matter  so  as  to  require  a  correct 
charge  to  be  given,"  will  not  be  con- 
sidered under  an  assignment  that  the 
court  erred  in  refusing  to  charge  as 
requested.  Wichita  Falls  Compress  Co. 
V.  W.  L.  Moody  &  Co.  (Tex.  Civ.  App.), 
154   S.  W.   1032. 

Where  the  exception  is  joint,  see 
infra,  XI. 

37.  Cal. — People  v.  Fosse tti,  7  Cal. 
App.  629,  95  Pac.  384.  Kan.— State 
V.  Keenan,  7  Kan.  App.  813,  55  Pac. 
102.  Tex.— Funk  v.  Miller  (Tex.  Civ. 
App.),  142  S.  W.  24;  Southern  Pine 
Lumb.  Co.  V.  Arnold  (Tex.  Civ.  App.), 
139  S.  W.  1167. 

Where  a  refusal  to  charge  is  com- 
plained of  the  assignment  of  error  must 
show  the  entire  request  as  the  court 
will  not  consider  requests  to  charge 
piecemeal.  People  v.  Sartori,  168  Mich. 
308,    134   N.   W.    200. 

Necessity  for  Pointing  Out  Error. 
In  Texas,  "the  rules  require  that  as- 
signments .  .  .  complaining  of 
the  action  of  the  court  in  refusing  spe- 
cial charges  should  specifically  point 
out  the  error  complained  of.  Moore 
V.  Waco  Bldg.  Assn.,  79  Tex.  Civ.  App. 
68,  45  S.  W.  974;  Wilson  v.  Simpson, 
68  Tex.  306,  4  S.  W.  839.  Further,  it 
should  be  shown  that  the  issue  which 
the  court  is  asked  to  present  in  the 
special  charge   has  not  been   presented 


in  the  general  charge.  St.  Louis  S.  W. 
Ry.  Co.  V.  Addis,  142  S.  W.  955.  The 
assignment  should  also  show  that  there 
was  evidence  introduced  upon  the  trial 
tending  to  sustain  the  issue  presented 
in  the  special  charge.  Mitchell  v.  Eob- 
inson,  136  S.  W.  501.  Merely  com- 
plaining of  the  refusal  of  the  court  to 
give  special  charges  and  copying  the 
charges  refused  in  the  statement  is  not 
suflScient  presentation  of  the  matter  in 
the  appellate  court.  Thomas  Goggan 
&  Bro.  V.  Goggan,  146  S.  W.  969;  Boone 
V.  Herald  News  Co.,  27  Tex.  Civ.  App. 
546,  66  S.  W.  313."  Chicago,  R.  I. 
&  G.  R.  Co.  V.  Trout  (Tex.  Civ.  App.), 
152  S.  W.  1137. 

Form  Held  Sufficient.— That  "the 
court  erred  in  refusing  to  grant  the 
requests  submitted  by  defendant 's  coun- 
sel, and  in  refusing  to  instruct  the 
jury  as  stated  in  said  several  requests; 
that  the  refusal  of  each  and  every  one 
of  said  defendant's  requests  was  er- 
ror." People  V.  DeFore,  64  Mich.  693, 
31  N.  W.  585,  8  Am.  Rep.  863. 

38.  Funk  V.  Miller  (Tex.  Civ.  App.), 
142  S.  W.  24;  Southern  Pine  Lumb.  Co. 
V.  Arnold  (Tex.  Civ.  App.),  139  S.  W. 
1167. 

A  mere  incidental  reference  to  the 
requested  charge  is  insufficient.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Saunders 
(Tex.  Civ.  App.),  141  S.  W.  829. 

Assigning  error  in  refusing  to  give 
"instructions  and  each  of  them  asked 
by  defendant  and  set  out  in  folios  93 
to  102  inclusive"  of  the  transcript,  is 
insufficient.  People  v.  Pembroke,  6  Cal. 
App.   588,  92  Pac.  668. 

39.  People  v.  Woon  Tuck  Wo,  120 
Cal.  294,  52  Pac.  833;  People  v.  Fos- 
setti,  7  Cal.  App.  629,  95  Pac.  384. 

40.  Hall  V.  Phillips,  164  Pa.  494,  30 
Atl.  353;  Com.  V.  Simon,  44  Pa.  Super. 
538;  Dotterer  v.  Scott,  29  Pa.  Super. 
553. 

41.  Ean. — ^Barlow  v.  Emmert.  10 
Kan.  358.  Mich. — Schmittdiel  v.  Moore, 
101    Mich.   590,   60   N.   W.   279.     Minn. 
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a  request  to  instruct  the  jury  to  return  a  certain  verdict  may  be 
assigned,  notAvitlistanding  other  requests  to  charge  are  presented,  after 
the  refusal  of  the  court  to  direct  the  verdict  requested.*- 

d.  Grouping  Errors  in  One  Assignment.  —  It  is  improper  to  group 
in  one  assignment  of  error  several  alleged  erroneous  instructions;  and 
if  any  one  of  such  instructions  was  properly  given,  the  assignment  of 
error  will  be  overruled.*^ 


Hanson  v.  Gaar,  Scott  &  Co.,  68  Minn. 
68,  70  N.  W.  853.  Tex.— Houston  &  T. 
C.  E.  Co.  V.  Fanning,  40  Tex.  Civ.  App. 
422,  91  S.  W.  344;  Galveston,  H.  &  H. 
R.  Co.  V.  Burnett  (Tex.  Civ.  App.),  37 
S.  W.  779. 

It  is  not  proper  to  combine  in  one 
exception  and  one  assignment  of  error, 
the  giving  of  certain  instructions  and 
the  refusal  to  give  others.  A  separate 
assignment  of  error  should  be  taken 
to  each  part  of  the  charge  deemed  er- 
roneous as  well  as  to  each  instruction 
given.  South  Penn  Oil  Co.  v.  Latshaw, 
111  Fed.  598,  49  C.  C.  A.  478. 

Insufficient  Assignment. — An  assign- 
ment of  error  presenting  only  the 
question  of  the  refusal  of  the  court  to 
give  a  requested  charge,  which  the 
court  properly  refused,  and  failing  to 
allege  that  in  view  of  the  request  the 
court  should  have  given  a  proper  charge 
on  the  subject,  need  not  be  considered, 
though  the  court  omitted  altogether 
any  charge  on  the  issue  referred  to. 
Laughman  t\  Sun  Pipe  Line  Co.  (Tex. 
Civ.  App.),  114  S.  W.  451.  See  also 
Lynch  r.  Lynch  (Tex.  Civ.  App.),  130 
S.  W.  461. 

When  the  assignment  "complains  of 
the  refusal  of  ^a  special  charge, ' '  and 
"there  is  nothing  to  indicate  whether 
same  was  given  or  refused  by  the  trial 
court,"  the  assignment  will  not  be  con- 
sidered. Hughes-Buie  Co.  v.  Mendoza 
(Tex.  Civ.  App.),  156  S.  W.  328. 

Assignment  Insufficient  To  Present 
Failure  To  Charge. — An  assignment  of 
error  that  the  court  erred  in  refusing 
a  charge  asked  does  not  allow  con- 
sideration of  the  question  whether  the 
instruction  being  erroneous  the  court 
erred  in  not  submitting  the  issue  in 
some  form.  Clevenger  v.  Blount  (Tex. 
Civ.  App.),  114  S.  W.  868.  See  also 
Parlin  &  Orendorff  Co.  v.  Miller,  25 
Tex.  Civ.  App.  190,  60  S.  W.  881. 

Assignment  That  Verdict  Is  Contrary 
to  Law. — A  general  assignment  in  the 
motion  for  a  new  trial  that  the  ver- 
dict  was   contrary   to   law  is  not   suflS.- 
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cient  to  present  for  review  the  giving 
or  refusal  to  give  certain  instructions 
to  the  jury.  McClintock  v.  Frohli<;h, 
75  Ark.  Ill,  86  S.  W.  1001.  Such  an 
assignment  of  error  raises  the  ques- 
tion whether  the  verdict  is  contrary 
to  the  law  as  contained  in  the  charge 
of  the  court  to  the  jury,  but  nothing 
more.  Cowperthwait  v.  Brown,  82  Neb. 
327,  117  N.  W.  709;  Drexel  v.  Daniels, 
49   Neb.  99,   68   N.  W.   399. 

42.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Meyers,   76  Fed.  443,  22  C.  C.   A.   268. 

43.  Ala.— Southern  Hdw.  &  Sup.  Co. 
r.  Standard  Equip.  Co.,  51  So.  '''89.  Ark. 
Wells  V.  Parker,  76  Ark.  41,  88  S.  W. 
602.  Fla. — Younglove  v.  Knox,  44  Fla. 
743,  33  So.  427;  Lewis  v.  State,  42  Fla. 
253,  28  So.  397.  Ga.— Johnson  v.  A. 
Leffler  Co.,  122  Ga.  670,  50  S.  E.  488. 
Ind.— Osburn  v.  State,  164  Ind.  262,  73 
N.  E.  601;  Cincinnati,  H.  &  I.  R.  Co. 
V.  Cregor,  150  Ind.  625,  50  N.  E.  760; 
Goodman  v.  State,  141  Ind.  35,  39  N. 
E.  939;  Cargar  v.  Fee,  140  Ind.  572, 
39  N.  E.  93;  City  of  Greenfield  v. 
Johnson,  30  Ind.  App.  127,  65  N.  E. 
542;  Weeks  v.  Widgeon,  23  Ind.  App. 
405,  55  N.  E.  487.  Neb.— Walters  v. 
Village  of  Exeter,  126  N.  W.  868;  Skin- 
ner V.  Wilson,  76  Neb.  445,  107  N.  W. 
771;  Frenzer  v.  Richards,  60  Neb.  131, 
82  N.  W.  317;  World  Mut.  Ben.  Assn. 
v.  Worthing,  59  Neb.  587,  81  N.  W. 
620;  Globe  Oil  Co.  v.  Powell,  56  Neb. 
463,  76  N.  W.  10.81. 

When  error  is  assigned  upon  the  giv- 
ing of  an  instruction  which  as  set  out 
contains  a  number  of  propositions  and 
the  assignment  fails  to  specify  the 
particular  proposition  objected  to  or 
the  grounds  of  the  objection,  it  is  ir- 
regular. Hutchinson  Cooperage  Co.  v. 
Snider,  107  Fed.  633,  46  C.  C.  A.  517; 
Bennett  v.  City  of  Marion,  119  Iowa 
473,   93    N.   W.    558. 

Where  "error  is  alleged  to  an  in- 
struction as  a  whole,  separable  parts 
of  which  are  correct,  the  assignment  is 
bad.  Edwards  v.  People,  2G  Colo.  539, 
59  Pac.  56. 
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e.  Necessity  for  Exceptions.  —  Error  cannot  be  assigned  to  the 
charge,  or  the  refusal  to  give  instructions  unless  proper  exceptions 
thereto  be  taken  at  the  trial  and  before  verdict/*  and  unless  the  court 
was  requested  to  give  such  instructions.*^  An  assignment  of  error  in 
refusing  to  give,  or  the  giving  of  certain  instructions,  will  not  be 
sufficient  where  it  appears  that  the  court  also  gave  instructions  of  its 
own  motion  and  no  exception  was  taken.*^ 


Where  in  the  motion  for  a  new  trial 
the  refusal  of  the  court  to  give  certain 
instructions  to  the  jury  are  grouped 
together  in  one  assignment,  and  the 
refusal  of  the  court  as  to  one  or  more 
of  them  was  without  error,  the  assign- 
ment will  be  overruled.  Palmer  v. 
First  Bank  of  Ulysses,  59  Neb.  412, 
81  N.  W.  303.  See  to  same  effect. 
Wanner  v.  Mears,  102  Mich.  554,  61 
K  W.  2. 

An  assignment  of  error  "that  the 
court  erred  in  the  eighth  paragraph  of 
its  charge  .  .  .  because  it  assumed 
negligence  on  the  part  of  the  defend- 
ant and  charge^  on  the  weight  of  evi- 
dence," presents  two  separate  and  dis- 
tinct propositions,  and  fails  to  comply 
with  rules  29,  30  and  32,  Courts  of 
Civil  Appeals  (142  S.  W.  xiii).  El 
Paso  &  S.  W.  E.  Co.  V.  Goff  &  Thomp- 
son (Tex.  Civ.  App.),  146  S.  W.  573. 
See  also  Union  Cent.  L.  Ins.  Co.  v. 
Chowning,  86  Tex.  654,  26  S.  W.  982, 
24  L.  R.  A.  504;  Pecos  &  N.  T.  E.  Co. 
V.  Ball  &  Elam,  51  Tex.  Civ.  App.  636, 
114  S.  W.  403.  Under  this  rule  it  has 
been  held  improper  to  complain  in  one 
assignment  "that  the  trial  court  erred 
in  giving  a  peremptory  instruction  for 
appellee  and  in  not  giving  a  peremptory 
instruction  for  appellant."  Dunlap  v. 
Broyles  (Tex.  Civ.  App.),  146  S.  W. 
578. 

Charge  Containing  Correct  Proposi- 
tion in  the  Abstract. — When  a  portion 
of  the  charge  containing  several  dis- 
tinct propositions  is  complained  of  by 
a  general  assignment  of  error,  and  one 
or  more  of  such  propositions  is  correct 
in  the  abstract,  the  general  assignment 
of  error  is  not  good,  and  will  not 
further  be  considered,  as  it  fails  to 
point  out  what  portion  is  erroneous 
and  does  not  show  to  which  of  the 
propositions,  the  correct  or  the  erro- 
neous, it  is  intended  to  take  exception. 
Brown  v.  Latham,  115  Ga.  666,  42  S. 
E.  53;  Wight  v.  Schmidt,  111  Ga.  858, 
36  S.  E.  937;  Anderson  r.  Southern  R. 
Co.,  107  Ga.  500,  33  S.  E.  644. 


Scope  of  Assignment. — In  the  case 
of  Kirton  f.  North  Chicago  St.  E.  Co., 
91  111.  App.  554,  the  following  assign- 
ments of  error  were  filed:  "The  court 
below  erred  in  giving  improper  instruc- 
tions to  the  jury  on  behalf  of  the  de- 
fendant below  on  the  trial  of  said 
suit,"  and  "The  court  below  erred  in 
overruling  the  motion  of  the  plaintiff 
below  for  a  new  trial  in  said  suit." 
Objection  was  made  that  the  assign- 
ment of  errors  was  joint  and  not  sev- 
eral, and  that  unless  all  of  the  instruc- 
tions were  erroneous  such  assignment 
of  errors  could  not  be  sustained.  The 
court  after  discussing  numerous  cases 
relative  to  the  questions,  holds  that 
the  assignments  of  error  quoted  call 
for  an  examination  of  the  instructions 
severally,  and  lay  special  stress  as  a 
reason  for  so  doing  that  specific  objec- 
tions were  pointed  out  and  argued  in 
the  briefs. 

44.  Merritt  &  Co.  V.  Poli  (Pa.),  84 
Atl.  683;  Fowler  Waste  Mfg.  Co.  v. 
Otto  Gas  Engine  Wks.,  227  Pa.  314, 
76  Atl.  20;  Lindsay  f.  Button,  227  Pa. 
2-OS,  75  Atl.  1096. 

45.  Merritt  &  Co.  v.  Poli  (Pa.),  84 
Atl.  683. 

46.  Muldoon  v.  Meriwether,  25  Ky. 
L.  Eep.  2085,  79  S.  W.  1183;  Bailey 
V.  Louisville  &  N.  E.  Co.,  19  Ky.  L. 
Eep.  1617,  44  S.  W.  105, 

Assignments  of  error  "that  the  court 
erred  in  refusing  to  give  instructions 
asked  by  defendant,"  or  "that  the 
court  erred  in  giving  instructions  to 
the  jury  on  its  own  motion,"  are  not 
sufficiently  explicit.  Douglass  v.  Blan- 
kenship,  .50  Ind.   160. 

Simply  excepting  to  a  refusal  to  give 
an  instruction  is  not  sufficient;  the  re- 
fusal must  be  also  assigned  as  error. 
Indianapolis,  B.  &■  W.  R.  Co.  v.  Ehodes, 
76  111.  285.  And  see  Pearson  v.  Flana- 
gan, 52  Tex.  266. 

An  exception  as  follows:  "To  the 
not  giving  of  these  requests  in  the 
form  in  which  I  gave  them, — just  in 
the    form    in    which   they   are    given, — 
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f.  Necessity  for  Assigning  Error  Upon  Modified  Inslructions. 
"When  a  party  assigns  as  error  the  giving  of  certain  instructions  of 
the  appellee,  such  assignment  is  not  sufficient  to  cover  such  instruc- 
tions as  modified,  it  being  necessary  to  specifically  assign  error  in  the 
giving  of  the  modified  instructions;*^  and  the  error  complained  of 
must  be  pointed  out.*^  ^ 

8.  The  Verdict  or  Decision.  —  a.  The  Verdict.  —  (l.)  The  General 
Rule.  —  Error  in  the  verdict  must  be  specifically  assigned,'*"  nor  will 


exception  to  each  of  the  seven,"  is  too 
indefinite  and  uncertain,  and  no  assign- 
ment of  error  can  be  based  thereon. 
King  V.  City  of  Duluth,  81  Minn,  182, 
83  N.  W.  526. 

A  general  exception  to  a  charge 
given  without  assigning  errors  specific- 
ally will  not  be  considered  on  appeal. 
Ga.— Wight  i\  Schmidt,  111  Ga.  858, 
36  S.  E.  937.  N.  C— Carlton  f.  Wil- 
mington &  W.  E.  Co.,  104  N.  C.  365, 
10  S.  E.  516;  McKinnon  f.  Morrison, 
104  N.  C.  354,  10  S.  E.  513;  Lindsey 
V.  Sanderlin,  104  N.  C.  331,  10  S.  E. 
518.  Pa. — East  Franklin  Overseers  v. 
Eayburn  Overseers,  23  Pa.  Super.  522. 

Error  in  instructions  to  be  available 
on  review  must  be  raised  by  proper 
exceptions  in  the  trial  court,  in  the 
motion,  for  a  new  trial,  and  by  specific 
assignments  in  the  petition  in  error. 
Drexel  v.  Daniels,  49  Neb.  99,  68  N,  W. 
399. 

An  assignment  of  error  to  the  charge 
will  be  dismissed  if  the  charge  was 
not  excepted  nor  a  request  made  that 
it  be  reduced  to  writing  and  filed  be- 
fore verdict  rendered.  Mathushek 
Piano  Co.  v.  Engberry,  30  Pa.  Super. 
543. 

An  assignment  of  error  based  upon 
an  exception  to  the  finding  of  a  trial 
judge,  which  finding  covered  conclu- 
sions of  fact  as  well  as  of  law,  pre- 
sents no  question  for  review.  Leaver 
V.  Kilmer,  71  N.  J.  L.  291,  59  Atl. 
643,  reversing  54  Atl.  817. 

Where  the  exception  to  an  instruc- 
tion is  too  indefinite,  no  assignment  of 
error  thereon  will  be  considered.  Mc- 
Kav  V.  Evans,  48  Mich.  597,  12  N.  W. 
868. 

An  exception  "to  the  first,  second 
and  third  conclusions  of  law"  without 
excepting  to  each  conclusion  or  to  any 
one  of  them  singly,  is  not  sufficient 
to  permit  the  consideration  of  an  as- 
signment of  error  referring  to  but  one 
of  such  conclusions.  Davis  v.  Seybold, 
27  Ind.  App.  510,  61  N.  E.  743. 
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A  general  exception  to  a  charge  on 
the  ground  that  the  law  was  not  there- 
by correctly  presented  is  not  well 
taken  unless  the  charge  contains  a 
single  proposition  which  is  objection- 
able for  that  reason,  or  if  it  contains 
several  distinct  propositions,  none  of 
them  presenting  a  correct  abstract 
principle  of  law;  and  such  an  as- 
signment of  error  does  not  raise 
any  question  as  to  whether  the  charge 
was  as  full  and  as  explicit  as  the  ex- 
cepting party  had  a  right  to  expect. 
Georgia  F.  &  A.  E.  Co.  v.  Lasseter, 
122  Ga.   679,   51   S.   E.   15. 

If  an  appellant  make  his  point  in 
the  court  below  by  excepting  to  an 
erroneous  charge,  he  is  at  liberty  to 
assign  any  number  of  reasons  why  it 
was  erroneous  which  can  be  justified 
by  the  record.  Vanneter  V.  Crossman, 
39   Mich.   610. 

An  assignment  of  error  that  "the 
instructions  gtven  by  the  court  to  the 
jury,  are  erroneous,  in  this,  that  the 
same  are  contrary  to  and  are  not  the 
law";  and  that  "the  court  erred  in 
instructions  to  the  jury,"  is  sufficiently 
specific  to  raise  the  question  of  the 
correctness  of  any  instruction,  provided 
at  the  proper  time  an  exception  to  all 
the  instructions  given  was  taken.  Bar- 
tholomew V.  Langsdale,  35  Ind.  278. 

47.  Chicago  &  State  Line  E.  Co.  v. 
Mines,  221  111.  448,  77  N.  E.  898.  See 
also  District  of  Columbia  v.  Eobinson, 
14  App.  Cas.  (D.  C.)  512,  affirmed,  180 
U.  S.  92,  21  Sup.  Ct.  283,  45  L.  ed. 
440.  ^ 

48.  Hite  V.  Com.,  96  Va.   4?9,   31  8.) 
E.    895.  ^ 

49.  U.  S.— Chicago  Terminal  Trans- 
fer E.  Co.  V.  Bomberger,  130  Fed.  884, 
65  C.  C.  A.  64.  Ark.— Deitz  v.  Len- 
singer,  77  Ark.  274,  91  S.  W.  755.  Ga, 
Newberry  v.  Tenant,  121  Ga.  561,  49 
S.  E.  621;  Southern  E.  Co.  v.  Horner, 
115  Ga.  381,  41  S.  E.  649.  HI.— Fenno 
V.  Cullen,  162  111.  App.  283;  Enright  v. 
Gibson,  119  111.  App.  411,  affirmed,  219 
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the  question  whether  there  is  sufficient  evidence  to  sustain  the  ver- 
dict be  considered,  as  a  rule,  unless  the  specific  evidence  relied  on 
be  pointed  out.^°  It  has  been  held  that  to  say  that  the  verdict  is 
contrary  to  law,^^  or  that  the  verdict  is  contrary  to  the  law  and  the 


111.  550,  76  N.  E.  689.  Ind.— Shore  v. 
Taylor,  46  Ind.  345,  that  a  verdict  is 
contrary  to  law  is  insufficient.  Tex. 
Blain  v.  Blain  (Tex.  Civ,  App.),  43  S. 
W.   66. 

As  to  rule  in  criminal  cases,  see  III, 
B,  supra. 

An  assignment  of  error  complaining 
that  the  court  erred  in  receiving  a  ver- 
dict because  it  was  not  responsive  to 
the  pleadings,  but  which  fails  to  point 
out  in  what  particular  it  is  not  respon- 
sive, is  insufficient.  Willis  t.  Hatfield 
(Tex.  Civ.  App.),  133  S.  W.  929. 

An  assignment  of  error  that  "the 
court  erred  in  not  directing  a  verdict 
for  the  defendant"  is  too  general  to 
require  consideration.  Gold  v.  Detroit 
Tfnited  E.,  169  Mich.  178,  134  N.  W. 
1118;  Canerdy  v.  Port  Huron,  etc.  E. 
So.,  156  Mich.  211,  120  N.  W.  582; 
Wtlfe  V.  Stack,  153  Mich.  445,  116  N. 
W.  1010;  Jackson  Bridge  &  Iron  Co. 
V.  Lancashire  Ins.  Co.,  122  Mich.  433, 
81  N.  W.  265. 

Denial  of  motion  to  set  aside  verdict 
miist  be  assigned  as  error.  Glass  v. 
Meyer,   124   Ala.   332,   26  So.   890. 

If  the  verdict  is  sought  to  be  com- 
plained of  on  the  ground  that  an  an- 
swer therein  is  obscure,  it  must  be 
specifically  assigned  and  cannot  be 
reached  by  assignment  complaining  of 
the  charge.  Daugherty  v.  Willis  (Tex. 
Civ.  App.),  156  S.  W.  1089. 

In  Pennsylvania  it  is  held  that  the 
verdict  of  the  jury  is  not  properly 
assignable  ,  for  error.  People  Nat. 
Bank  v.  Hazard,  231  Pa.  552,  80  Atl. 
1094. 

Presumption  in  Absence  of  Assign- 
ment of  Error. — When  no  assignment 
questioning  the  verdict  upon  which  the 
judgment  was  rendered  is  presented,  it 
will  be  assumed  that  the  defendant 
was  guilty  of  the  negligence  alleged 
by  the  plaintiff,  and  that  such  negli- 
gence was  the  proximate  cause  of 
plaintiff's  injuries  and  that  he  was 
damaged  thereby  in  the  sum  of  money 
found  by  the  jury.  Missouri,  K.  &  T. 
E.  Co.  V.  Johnson  (Tex.  Civ.  App.), 
126  S.  W.  672. 

50.  Dromgoole  Bros.  v.  Lissaucr  Ca. 
(Tex.  Civ.  App.),  152  S.  W.  1154;  Cline 


V.  Haekbarth,  30  Tex.  Civ.  App.  591, 
71  S.  'W.  48;  Brown  v.  Viseaya  (Tex. 
Civ.  App.),  55  S.  W.  191. 

51.  U.  •S. — Ireton  v.  Pennsylvania 
Co.,  185  Fed.  84,  107  C.  C.  A.  304; 
Oswego  V.  Travelers  Ins.  Co.,  70  Fed. 
225,  17  C.  C.  A..77,  36  U.  S.  App.  13. 
la. — Hamilton  Buggy  Co.  v.  Iowa 
Buggy  Co.,  88  Iowa  364,  55  N.  W.  496; 
Brigham  v.  Eetelsdorf,  73  Iowa  712,  36 
N.  W.  715;  Armstrong  v.  Killen,  70 
Iowa  51,  30  N.  W.  14.  Pa.— Schofield 
V.  Ferrers,  46'  Pa.  438.  S.  D,— Bauder 
V.  Schamber,  7  S.  D.  54,  63  N.  W.  227. 
Tex. — Kidwell  v.  State  (Tex.  Civ. 
App.),  148  S.  W.  305;  Sanger  Bros, 
r.  Craddock,  2  S.  W.  196.  Utah.— Gil- 
berson  v.  Miller  Min.  &  Smelt.  Co.,  4 
Utah  46,  5  Pac.  699. 

An  assignment  in  this  form  is  not 
sufficiently  specific  to  raise  the  ques- 
tion whether  the  verdict  is  contrary  to 
the  instructions  of  the  court  (Farmers 
IBank  of  Nebraska  City  v.  Garrow,  63 
Neb.  64,  88  N.  W.  131),  nor  to  raise 
a  question  as  to  the  admissibility  of 
evidence  (Anthony  V.  State,  44  Fla.  1, 
32   So.   818). 

Verdict  Contrary  to  Instructions. — 
An  assignment  of  error  that  the  ver- 
dict is  contrary  to  the  law  as  given  in 
the  instructions  of  the  court  is  insuffi- 
cient. Wood  V.  Hallowell,  68  Iowa 
377,  27  N.  W.  263;  Sanger  Bros.  v. 
Craddock  (Tex.),  2  S.  W.  196;  Houston 

6  T.  C.  E.  Co.  V.  Marcelles,  59  Tex.  334, 
Such  assignment  amounts  to  nothing 
more  than  a  general  assignment  of  error 
that  the  verdict  is  contrary  to  law. 
Fryer  V.  State  (Ga.  App.),  77  S.  E. 
830. 

Limitation  of  Rule. — An  assignment 
that  the  verdict  is  contrary  to  law  is 
insufficient  to  call  for  a  review  of  the 
instructions,  but  will  present  the  ques- 
tion whether  the  verdict  is  in  accord 
with  the  law  embodied  in  the  instruc- 
tions. Drexel  v.  Daniels,  49  Neb.  99, 
68  N.  W.  399,  citing:  Cal. — Brumagim 
r.  Bradshaw,  39  Cal.  24.  Mont.— Fro- 
man  v.  Patterson,  10  Mont.  107,  24 
Pac.  692.     S.  D. — Bauder   v.  Schamber, 

7  S.  D.  54,  63  N.  W.  227,  Such  an 
assignment  only  raises  such  errors  oc- 
curring   upon    the    trial    as    have    been 
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evidence/'-   or  is  not  supported  by    the    evidence,    is    insufficient." 

An  assignment  of  error  complaining  that  the  verdict  is  contrary  to 

the  huv  and  the  evidence  and  is  not  supported  by  the  evidence  and 


carried    into    the     verdict.       Robinson 
Mach.  Works  v.  Chandler,  56  Ind.  575. 

52.  Wright  v.  Wright  (Tex.  Civ. 
App.),  155  S.  W;  1015.  This  is  also 
true  in  a  criminal  appeal.  Springer  v. 
State,  C3  Tex.  Civ.  App.  266,  140  S.  W. 
99. 

An  assignment  of  error  "that  the 
court  erred  in  matters  of  law  during 
the  trial  and  in  passing  judgment  be- 
cause the  verdict  was  contrary  to  law 
and  not  supported  by  the  evidence," 
is  too  general.  Hopkins  v.  State,  4 
Okla.   Crim.   194,   108   Pac.   420. 

Scope. — The  point  that  the  verdict 
should  have  specified  the  damages  in 
solido,  instead  of  finding  for  a  desig- 
nated sum,  cannot  be  raised  under  the 
general  ground  that  the  verdict  is  con- 
trary to  law  and  contrary  to  the  evi- 
dence. Aetna  Ins.  Co.  v.  Peavy,  9  Ga, 
App.  759,  72   S.  E.   300. 

Compare,  however,  Georgia  P.  &  A. 
E.  Co.  V.  Florida  &  G.  T.  Co.,  10  Ga. 
App.  38,  72  S.  E.  511,  that  such  a  gen- 
eral assignment  is  necessary  for  some 
purposes.  And  in  this  jurisdiction  un- 
der such  an  assignment  the  court  will 
consider  whether  there  was  sufficient 
evidence  of  venue.  Futch  v.  State,  90 
Ga.  472.  16  S.  E.  102.  This  is  permitted 
in  Indiana  by  Burns'  statutes,  1901, 
§1911.  Chapman  v.  State,  157  Ind.  300, 
61  N.  E.  670.  See  further  Mill  v. 
State,  1  Ga.  App.  134,  57  S.  E.  969, 
foUoived  in  Andrews  v.  City  of  Atlanta, 
7  Ga.  App.  472,  67  S.  E.  109;  Minor 
1-.  City  of  Atlanta,  7  Ga.  App.  471,  67 
S.  E.  108. 

53.  U.  S, — Oswego  v.  Travelers '  Ins. 
Co.,  70  Fed.  225,  36  U.  S.  App.  13,  17 
C.  C.  A.  77.  Ind. — Dibreuil  v.  Davis, 
48  Ind.  396,  Tex. — Yoe  v.  Montgom- 
ery, 68  Tex.  338,  4  S.  W.  622;  Pecos 
&  N.  T.  R.  Co.  V.  Gray  (Tex.  Civ. 
App.),  145  S.  W.  728;  Winkler  v. 
Winkler  (Tex.  Civ.  App.),  26  S.  W. 
893;  Texas  &  P.  R.  Co.  v.  Raney  (Tex. 
Civ.  App.),  23  S.  W.  340;  Hutts  v. 
Hall  (Tex.  Civ.  App.),  155  S.  W.  1022. 

Verdict  Contrary  to  Evidence. — In- 
sufficient. State  r.  Dill,  48  S.  C.  249, 
26  S.  E.  567;  Dobson  v.  Cothran,  34 
S.  C.  518,  13  S.  E.  679;  Gross  f.  Hays, 
73  Tex.  515,  11  S.  W.  523;  Sanger  Bros. 
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V.  Craddock  (Tex.),  2  S.  W,  196.  Such 
an  assignment  will,  however,  be  suffi- 
cient if  but  a  single  question  of  fact 
is  involved.  Clements  v.  Hearue,  45 
Tex.  415.  And  compare  also  Thompson 
Bros.  Lumb.  Co.  v.  Longini  (Tex.  Civ. 
App.),  151  S.  W.  888;  St.  Louis  S.  W. 
R.  Co.  V.  Home  (Tex.  Civ.  App.),  145 
S.   W.   1186. 

Under  an  assignment  of  error  which 
only  raised  the  question  that  there 
was  no  evidence  to  support  the  ver- 
dict, the  appellant  cannot  attack  the 
verdict  and  judgment  as  being  against 
the  great  preponderance  of  the  testi- 
mony. Thompson  Bros.  Lumb.  Co.  v. 
Longini  (Tex.  Civ.  App.),  151  S.  W. 
SS8. 

Nor  is  it  sufficient  to  present  the 
question  of  the  defendant's  negligence 
or  whether  there  was  sufficient  evi- 
dence to  support  the  verdict  upon  that 
i^sue.  St.  Louis  S.  W.  R.  Co.  v.  Home 
(Tex.  Civ.  App.),  145  S.  W.  1186. 

An  assignment  of  error  "that  the 
verdict  is  not  supported  by  the  evi- 
dence" will  not  be  noticed  unless  the 
defendant,  at  the  close  of  the  whole 
evidence,  asked  for  a  peremptory  in- 
struction for  a  verdict  in  his  behalf; 
nor  will  such  assignment  be  noticed 
unless  it  affirmatively  appear  that  all 
of  the  evidence  introduced  on  the  trial 
appears  in  the  record  before  the  court. 
Oswego  V.  Travelers'  Ins.  Co.,  70  Fed. 
225,  36  U.  S.  App.  13,  17  C.  C.  A.  77. 

An  assignment  of  error  that  "the 
verdict  is  against  the  evidence  which 
largely  preponderates  against  the  find- 
ing of  the  jury"  is  insufficient.  It 
fails  to  state  that  there  is  no  evidence 
to  support  the  verdict,  but  presup- 
poses that  there  is  evidence  to  support 
the  verdict.  Poole  v.  Jackson,  93  Tenn. 
62,  23   S.  W.   57. 

Criminal  Cause.— To  entitle  an  ac- 
cused to  a  review  of  the  facts  the  form 
of  the  assignment  of  error  should  be 
that  "considering  the  entire  record, 
the  evidence  preponderates  against  the 
verdict  of  guilty  and  in  favor  of  their 
innocence,"  and  an  assignment  that 
"the  verdict  is  not  warranted  by  the 
evidence"  is  not  good  form.  Cooper 
V.  State,  123  Tenn.  37,  138  S.  W.  826. 
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is  excessive,  is  not  alone  too  general,  but   objectionable  because  of 
multifariousness.^* 

(II.)    Regarding  Damages.  —  To  raise  the  question  that  the  damages 
awarded  were  excessive,  such  error  must  be  assigned,"  unless  there 


54.  Kansas  City  M.  &  O.  K.  Co.  v. 
Worsham  (Tex.  C'iv.  App.),  149  S.  W. 
755.  See  also  International  &  G.  N.  E. 
Co.  V.  Miller  (Tex.  Civ.  App.),  124  S. 
W.  109;  Texas  &  P.  E.  Co.  v.  Norman 
(Tex.  Civ.  App.),  91  S.  W.  594;  Inter- 
national &  G.  N.  E.  Co.  V.  McVey  (Tex. 
Civ.   App.),   81   S.   W.   991. 

An  assignment  of  error  that  the  ver- 
dict is  outrageous,  excessive,  uncon- 
scionable and  manifestly  in  disregard 
of  both  law  and  evidence,  raises  more 
than  one  question.  International  &  G. 
N.  E.  Co.  V.  McVey  (Tex.  Civ.  App.), 
81  S.  W.  991,  83  S.  W.  34,  reversed 
on  other  grounds,  87  S.  W.  328. 

Suflacient  for  Some  Purposes. — An 
assignment  of  error  in  a  petition  for 
certiorari,  that  "the  verdict  was  with- 
out any  evidence  to  support  it,  and 
■was  contrary  to  law,"  is  sufficiently 
specific  to  bring  under  review  all  the 
evidence  set  out  in  the  petition,  when 
the  writ  is  not  sanctioned,  or,  when 
sanctioned,  as  verified  by  the  answer 
of  the  magistrate  to  the  writ.  Mc- 
Clendon  v.  State,  8  Ga.  App.  398,  69 
S.  E.  37;  Fish  v.  State,  8  Ga.  App. 
398,  69  S.  E.  37. 

55.  m. — Wilson  V.  Baltimore  &  O. 
S.  W.  E.  Co.,  158  111.  App.  604;  City 
of  Danville  v.  Bolton,  97  III.  App.  94; 
Schwarz  v.  Adsit,  91  111.  App.  576; 
McDavitt  V.  Boyer,  83  111.  App.  144; 
Wisconsin  Cent.  E.  Co.  r.  Wieczorek, 
51  111.  App.  498;  Kenwood  Bridge  Co. 
V.  Dunderdale,  50  111.  App.  581;  Horan 
f.  People,  10  111.  App.  21.  Ind.— Milli- 
kan  V.  Patterson,  91  Ind.  515;  Shore 
V.  Taylor,  46  Ind.  345,  that  the  verdict 
is  excessive  is  insufficient.  Ky. — Miller 
V.  Miller's  Adrtir.,  4  Ky.  L.  Eep.  364. 
Mich. — Morin  v.  Eobarge,  132  Mich. 
337,  93  N.  W.  886,  objection  that  a 
recovery  was  permitted  for  work  done 
after  the  time  specified  in  the  bill  of 
particulars.  Minn. — Adams  v.  City  of 
Thief  Eiver  Falls,  84  Minn.  30,  86  N. 
W.  767.  Mo. — Palmer  v.  Kinloch  Tele. 
Co.,  91  Mo.  App.  106.  Neb.— Ham- 
mond V.  Edwards,  56  Neb.  631,  77  N. 
W.  75;  Montgomery  v.  Albion  Nat. 
Bank,  50  Neb.  6.12,  70  N.  W.  239.  Tex. 
Texas  &  P.  E.  Co.  v.  Wheeler,  41  Tex. 
Civ.  App.  539,  91  S.  W.  234;  Galveston, 


H.  &  S.  A.  E.  Co.  V.  Appel,  33  Tex.  Civ. 
App.  57.5,  77  S.  W.  635;  Texas  &  P. 
E.  Co.  V.  Scharbauer  (Tex.  Civ.  App.), 
52  S.  W.  589;  Classen  v.  Elmendorf 
(Tex.  Civ.  App.),  47  S.  W.  1023,  re- 
versed on  other  grounds,  92  Tex.  472, 
49  S.  W.  1043;  Campbell  v.  Fisher 
(Tex.  Civ.  App.),  24  S.  W.  661. 

In  Oregon  the  question  relative  to 
excessive  damages  must  be  specific  as 
ground  for  error  in  the  notice  of  ap- 
peal, or  it  will  not  be  considered.  Os- 
mun  V.  Winters,  30  Ore.  177,  46  Pac. 
780. 

In  T^xas  when  error  is  assigned  com- 
plaining of  the  verdict  as  excessive 
and  is  not  followed  up  by  any  state- 
ment of  the  testimony  bearing  on  that 
subject,  nor  any  statement  relating 
thereto  is  made  in  appellant's  brief, 
the  court  will  not  pass  upon  the  assign- 
ment. Freeman  v.  Mireles  (Tex.  Civ. 
App.),  127  S.  W.  1162. 

An  assignment  "that  the  verdict  of 
the  jury  is  greatly  excessive"  (St. 
Louis  &  S.  F.  E.  Co.  v.  Matlock  [Tex. 
Civ.  App.],  141  S.  W.  1067;  Interna- 
tional &  G.  N.  E.  Co.  V.  Miller  [Tex. 
Civ.  App.],  124  S.  W.  109),  or  that 
it  is  "excessive  in  amount"  (St. 
Louis,  S.  F.  &  T.  E.  Co.  v.  Geer  [Tex. 
Civ.  App.],  149  S.  W.  1178;  Missouri, 
K.  &  T.  E.  Co.  V.  Goodrich  [Tex.  Civ. 
App.],  149  S.  W.  1176.  See  also  Pecos 
&  N.  T.  E.  Co.  V.  Gray  [Tex.  Civ. 
App.],  145  S.  W.  728),  or  that  it  is 
excessive  and  finds  an  amount  greater 
than  is  warranted  by  the  evidence,  is 
too  general  (Pritchard  Eice  Milling 
Co.  V.  Jones  [Tex.  Civ.  App.],  140  S. 
W.   817). 

Scope  of  Assignment. — Whether  the 
damages  were  excessive  will  not  be 
reviewed  under  an  assignment  of  .in- 
sufficiency of  the  evidence.  Neb. — ■ 
Be  Wolf  V.  Eetzlaff,  140  N.  W.  772; 
City    of    Lincoln    v.    O'Brien,    56    Neb. 

761,  77  N.  W.  76.     Okla Southwestern 

Cotton  Seed  Oil  Co.  v.  Bank  of  Stroud, 
]2  Okla.  168,  70  Pac.  205.  Tex.— Fort 
Worth  &  E.  G.  E.  Co.  v.  Jones,  38  Tex. 
Civ.  App.  129,  85  S.  W.  37. 

The  proper  assignment  of  error  to 
bring  before  the  court  the  question 
whether   the   amount    of   the   judgment 
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is  an  entire  absence  of  evidence  to  support  a  verdict  for  damages.^' 
So  as  to  inadequacy  of  damage,^^  and  the  question  whether  a  party 
is  entitled  to  any  daniages.^^ 

The  question  of  error  in  the  assessment  of  the  amount  of  recovery 
will  not  be  considered,  under  an  assignment  of  error  alleging  that  the 
verdict  is  not  sustained  by  the  evidence,^"  or  was  against  the  pre- 
ponderance of  the  evidence.'^''  If  the  action  be  on  contract,  the  ques- 
tion relative  to  amount  of  recovery  cannot  be  raised  by  an  assignment 
that  the  damages  were  excessive."^ 


was  excessive  is,  "that  the  trial  court 
prred  in  denying  the  defendant's  mo- 
tion for  a  new  trial,"  the  defendant 
having  alleged  in  his  motion  as  a 
ground  for  a  new  trial  that  the  dam- 
ages were  excessive.  The  court  is, 
however,  not  prepared  to  hold  that  the 
question  cannot  be  presented  by  an 
assignment  that  "the  court  erred  in 
entering  judgment  for  plaintiff."  Town 
of  Cicero  v.  Bartelme,  114  111.  App.  9, 
afflrmed,  212  111.  256,  72  N.  E.  437. 

Compare,  Artesian  Belt  Ey.  Co.  v. 
Young  (Tex.  Civ.  App.),  155  S.  W. 
672,  holding  that  when  it  is  souglit  to 
attack  the  judgment  as  excessive,  "it 
is  not  sufficient  to  assign,  in  a  general 
and  abstract  manner,  that  the  court 
erred  in  not  granting  a  new  trial  be- 
cause the  verdict  of  the  jury  was 
grossly  excessive,  unreasonable  and  un- 
supported by  the  evidence."  Also  Gal- 
veston, H.  &  H.  E.  Co.  V.  Hodnett 
(Tex.  Civ.  App.),  155  S.  W.  678,  hold- 
ing an  assignment  that  "the  court 
erred  in  overruling  the  motion  for  a 
new  trial  because  the  verdict  of  the 
jury  was  clearly  excessive,"  is  too 
general. 

Apportiomnent  of  Damage. — An  as- 
signment of  error  by  a  defendant  that 
"the  judgment  entered  was  contrary 
to  the  law  for  the  reason  that  the 
plaintiff  was  entitled  to  a  judgment 
against  all  of  the  defendants,  and  the 
judgment  should  have  apportioned  the 
damages  between  the  defendants,"  is 
too  general  and  will  not  be  considered. 
Missouri,  K.  &  T.  E.  Co.  v.  Gober  (Tex. 
Civ.  App.),  125  S.  W.  383. 

56.  Texas  &  P.  E.  Co.  v.  Nelson, 
38  Tex.  Civ.  App.  605,  86  S.  W.  616. 

In  a  case  where  in  an  action  to  de- 
termine the  community  and  other  in- 
terests in  real  property  it  appears  that 
the  inferest  stated  in  the  charge  and 
verdict  is  a  greater  percentage  of  the 
whole  property  than  is  shown  by  the 
pleadings,    the     error    is    fundamental 
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and  will  be  considered  though  not  as- 
signed. McCord  V.  Holloman  (Tex. 
Civ.  App.),  46  S.  W.  114. 

57.  Cal. — Fitzhugh  v.  Mason,  2  Cal. 
App.  220,  83  Pac.  282.  Mo. — Palmer  v. 
Kinloch  Tele.  Co.,  91  Mo.  App.  106. 
Neb.— Oliver  t\  Chicago  B.  &  Q.  E.  Co., 
40   Neb.  845,  59   N.  W.   351. 

58.  Palmer  v.  Kinloch  Tele.  Co.,  91 
Mo.  App.  106;  Galveston  City  E.  Co. 
V.  Tompkins  Co.  (Tex.  Civ.  App.),  26 
S.  W.  774  (where  an  injunction  was 
dissolved). 

Ruling  for  Appellant  Not  To  Be  Con- 
sidered.— A  ruling  on  the  question  of 
damages  in  favor  of  the  appellant,  and 
nob  part  of  the  record,  cannot  be 
assigned  as  error,  nor  will  it  be  con- 
sidered by  the  court.  Kellar  v.  Scran- 
ton,  200  Pa.  130,  49  Atl,  781,  86  Am. 
St.  Eep.  708. 

Detinue  Action. — In  the  absence  of 
an  assignment  of  error  "raising  any 
question  on  the  measure  of  recovery 
for  hire  or  use  during  detention,  that 
question  will  not  be  considered.  Boozer 
V.  Jones,  169  Ala.  481,  53  So.  1018. 

59.  Graham  V.  Yates  (Okla.),  128 
Pac.   119. 

60.  Freeman  v.  Morales  (Tex.  Civ. 
App.),  151  S.  W.  644. 

61.  Where  exceptions  were  taken  to 
the  disallowance  of  items  of  damage 
and  an  assignment  of  error  was  filed 
that  "the  court  erred  in  not  sustain- 
ing the  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  of  libelant's  exceptions  to  the 
report  of  the  commissioner  filed  in  said 
cause,"  this  fails  to  comply  with  the 
rule  (Eule  11),  and  though  the  court 
may  at  its  option  notice  a  plain  error 
not  assigned,  the  court  will  not  con- 
sider such  assignment  of  error  when 
another  rule  (Eule  24)  is  also  violated. 
Mitchell  Transp.  Co.  v.  Green,  120  Fed. 
49,  56  C.  C.  A.   455. 

Assigning  Excessive  Damages  in  Ac- 
tion on  Contract. — In   an  action  on  a 
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b.  The  Decision.  —  An  assignment  of  error  that  the  "decision  is 
contrary  to  law,"  raises  only  such  errors  occurring  upon  the  trial,  as 
have  been  carried  into  the  verdict.®^ 

D,  Report  op  Referee  or  Auditor.  —  In  order  to  review  exceptions 
of  law  to  a  referee's  report,  they  must  be  passed  upon  by  the  judge, 
and  the  judge's  rulings  must  be  specially  assigned.*'^ 

E.  The  Findings.  —  1.  In  General.  —  In  the  absence  of  assign- 
ments of  error  to  the  findings,  they  stand  as  conclusive.^*  Whether 
or  not  the  findings  of  fact  and  of  law  support  the  judgment,"  and 
the  correctness  of  a  finding  that  the  judgment  was  ''duly  recovered," 
must  be  raised  by  assignment  of  error.*^^  Each  error  relied  on  must 
be  particularly  assigned*^^  and  when  the  findings  are  complained  of 


contract  an  assignment  of  error  that 
the  damages  are  excessive  raises  no 
question  as  to  the  amount  of  the  re- 
covery. Clark  Civil  Twp.  v.  Brook- 
shire,  114  Ind.  437,  16  N.  E.  132. 

62.  Berkey  v.  Eensberger  (Ind. 
App.),  96  N.  E.  32.  See  also  Robinson 
Mach.   Wks.   v.   Chandler,   56   Ind.    575. 

Where  in  a  bill  of  exceptions  assign- 
ing error  upon  the  judgment  of  a  trial 
court  in  awarding  a  fund  in  court  to 
one  of  two  contestants  therefor,  the 
issues  presented  by  the  pleadings  and 
the  facts  as  agreed  upon  by  counsel 
for  the  respective  parties  are  set  forth, 
and  there  is  an  averment  in  the  bill 
of  exceptions  that  upon  such  issues 
and  facts  the  judge,  as  a  matter  of 
law,  decided  that  the  party  other  than 
the  one  complaining  was  entitled  to 
the  fund,  an  assignment  of  error  that 
such  decision  was  error  because  it  was 
contrary  to  law  is  sufficient,  and  the 
motion  to  dismiss  the  writ  of  error 
upon  the  ground  that  there  was  no 
sufficient  assignment  of  error  is  over- 
ruled. Cambridge  Tile  Co.  v.  Scaife  & 
Sons  Co.,  137  Ga.  281,  73  S.  E.  492. 

63.  Report  of  Referee. — Church  Co. 
V.  Dawson,  157  N.  C.  566,  72  S.  E. 
1009. 

Report  of  Auditor. — Cayuga  BIdg.  & 
Loan  Assn.  v.  MicMullen,  46  Pa.  Super. 
94. 

An  appellant  can  take  nothing  un- 
der an  assignment  that  "the  court 
erred  in  overruling  respondent's  objec- 
tions and  exceptions  in  (to)  the  regis- 
ter's report  on  reference  and  confirm- 
ing said  report,  ...  if  any  of 
the  exceptions  to  the  report  were 
properly  overruled."  Heard  &  Lee  v. 
Heard   (Ala.),  61   So.  343. 

The  practice  of  framing  assignments 


on  an  entire  exception  to  the  report 
of  a  'Special  master,  and  also  as  to  the 
sustaining  of  each  ground  of  such  ex- 
ception, is  improper.  "If  the  appel- 
lant had  framed  an  assignment  upon 
each  of  the  exceptions  sustained,  he 
i  would  have  obtained  all  the  benefit  pos- 
sible therefrom."  Mitchell  v.  Mason 
(Fla.),   61   So.   579,   586. 

64.  London  G.  &  A.  Co.  v.  City  of 
Beaumont  (Tex.  Civ.  App.),  139  S.  W. 
894. 

65.  Main  V.  Main,  7  Ariz.  149,  60 
Pac.  888;  Goulet  v.  Perry,  123  Mich. 
264,  81  N.  W.  1072;  Weist  v.  Morlock, 
116   Mich.   606,   74  N.  W.   1012. 

An  assignment  of  error  that  defend- 
ant excepts  to  a  certain  finding  of  fact 
or  conclusion  of  law,  without  stating 
that  such  finding  is  erroneous,  is  not 
an  assignment  of  error.  Thompson  V. 
Hays,  24  Utah  275,  67  Pac.  670. 

An  assignment  of  error  that  the 
findings  were  against  the  law  and  the 
evidence  is  too  general.  Bell  v.  Union 
Pac.  E.  Co.,  194  Eed.  366,  114  C.  C.  A. 
326. 

Assignments  of  error  to  the  effect 
"that  the  findings  are  contrary  to 
law,  not  sustained  by  sufficient  evi- 
dence, and  contrary  to  the  law  and 
the  evidence,  are  not  proper  specifica- 
tions of  error.  The  only  way  these 
questions  can  be  made  available  in 
the  appellate  court  is  to  embrace  them 
as  reasons  in  a  motion  for  a  new  trial, 
and  assign  error  upon  the  overruling 
of  the  motion."  Eobbins  V.  Magee, 
96  Ind.  174. 

66.  Eandall  Prtg.  Co.  v.  Sanitas 
Min.  Co.    (Minn.),   139   N.  W.   606. 

67.  Cayuga  B.  &  L.  Assn.  v.  Mc- 
Mullen,  46  Pa.   Super.  94. 

Assigning    error    in    the    entire    find- 

Vol.  VIII 


608 


EBR0E8,   ASSIGNMENT    OF 


there  must  be,  in  many  states,  a  statement  or  specification  showing 
wherein  the  error  exists."^ 

Amendment  of  Finding.  —  Tlie  'action  of  the  court  refusing  to  amend 
a  fuidiuix  must  be  assigned  as  error."** 

2.  Error  in  Findings  of  Fact.  —  When  it  is  sought  to  complain  of 
a  finding  of  fact,'^'^  or  the  sufficiency  of  tlie  evidence  to  sustain  the 


ings  of  fact  is  too  gcnorjil.  Houston, 
E.  &  W.  T.  R.  Co.  i\  Haniliu  Lurab.  Co. 
(Tex.  Civ.  App.),  135  S.  W.  605. 

68.     Ariz.— Roy    &    Titcomb    v.    Tlin, 

10  Ariz.  80,  85  Pac.  725;  Wiser  v. 
Lawler,  7  Ariz.  163,  62  Pac.  695,  af- 
firmed, 189'  U.  S.  260,  23  Sup.  Ct.  624, 
47  L.  ed.  802.  la.— Garrett  v.  Wells, 
63  Iowa  256,  IS  N.  W.  899,  that  the 
court  erred  in  finding  for  the  defend- 
ants is  insufficient.  Mont. — Thorp  v. 
Freed,  1  Mont.  651,  that  the  court 
erred  in  its  findings  of  fact  and  con- 
elusions  of  law  is  too  general.  N.  'M. 
United  States  v.  Rio  Grande  Dam  & 
Irr.  Co.,  10  N.  M.  617,  65  Pac.  276, 
reversed  on  other  grounds,  184  U.  S. 
416,  22  Sup.  Ct.  428,  46  L.  ed.  619. 
N.  D. — Brynjolfson  f.  Thingvalla  Twp., 
8  N.  D.  106,  77  N.  W.  284.  Pa.— Kase 
r.  Burnhani,  206  Pa.  330,  55  Atl.  1028. 
Tex. — Hanover  Fire  Ins.  Co.  v.  Shrader, 

11  Tex.  Civ.  App.  255,  31  S.  W.  1100, 
32  S.  W.  344,  that  the  findings  are  not 
supported  by  the  pleadings,  evidence 
and    law    of    the    case    is    too    general. 

And  see  Craig  v.  Grafton  Water  Co., 
141  Cal.  178,  74  Pac.  762. 

An  assignment  of  error  that  "the 
defendants  herein  object  and  except 
in  open  court  to  the  findings  of  the 
court,  both  as  to  the  facts  and  to  the 
law  in  this  cause,  because  the  findings 
of  fact  do  not  contain  all  the  facts 
adduced  on  the  trial,  and  because  the 
finding  of  law  is  not  supported  by  the 
facts,"  will  not  be  considered,  it  fail- 
ing to  comply  with  the  rules.  Master- 
son  V.  Glaze  (Tex.  Civ.  App.),  46  S. 
W.   1048. 

Necessity  for  Showing  Exception  and 
Euling. — "Where  .  .  .  exceptions  have 
been  taken  to  the  findings  and  con- 
clusions of  the  trial  court,  the  assign- 
ments should  in  each  instance  show 
that  fact  and  the  ruling  upon  the  ex- 
ception." Mcintosh  V.  Ropp,  233  Pa. 
497,  82  Atl.  949.  See  also  Berg  v. 
Butler  Sav.  &  Tr.  Co.,  233  Pa.  469, 
82  Atl.  683;  Chisholm  v.  Thompson,  233 
Pa.  181,  82  Atl.  67;  New  Cumberland 
Borough  V.  Riverton  Consol.  Water  Co., 
232  Pa.  531,  81  Atl.  799. 
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Assignments  of  error  calling  atten- 
tion to  no  particular  findings  and 
which  are  applicable  to  several  of  the 
findings  will  not  be  considered.  Lytle 
V.  Prescott,  57  Minn.  129,  58  N.  W. 
688;  Dallemand  v.  Swensen,  54  Minn. 
32,  55  N.  W.  815;  Moody  v.  Tschabold, 
52  Minn.  51,  53  N.  W.  1023. 

Texas  Rule. — As  to  assignments  of 
error  relating  to  the  findings  that  fail 
to  comply  with  the  rules  regarding 
propositions  and  statements,  see  Man- 
sur  &  Tibbett  Imp.  Co.  v.  Graham 
(Tex.  Civ.  App.),  85  S.  W.  308;  Rob- 
inson V.  Chamberlain,  29  Tex.  Civ.  App. 
170,  68  S.  W.  209;  Yeager  v.  Neil,  26 
Tex.  Civ.  App.  414,  64  S.  W.  701. 

69.  City  of  Owatonna  v.  Christian- 
son,  83  Minn.  52,  85  N.  W.  909. 

Necessity  of  Assigning  Error  to 
Amended  Finding.^ — An  assignment  of 
error  that  the  court  erred  in  a  find- 
ing will  not  be  considered,  where  the 
court  amended  the  finding  and  there 
was  no  assignment  of  error  that  the 
amended  finding  was  erroneous.  Mer- 
rill V.  Miller,  28  Mont.  134,  72  Pac. 
423. 

70.  Cal.— Allstead  v.  Nicol,  123  Cal. 
594,  56  Pac.  452.  Fla.— Jordan  v. 
Petty,  5  Fla.  326.  Me.— Merrill  Trust 
Co.  V.  Hartford,  104  Me.  566,  72  Atl. 
745,  129  Am.  St.  Rep.  415,  as  applied 
to  probate  appeals.  Pa. — Appeal  of 
Dabney,  120  Pa.  344,  14  Atl.  158.  Tex. 
Swearinger  v.  Reed,  2  Tex.  Civ.  App. 
364,   21    S.   W.   383. 

Assignment  and  Proposition  There- 
under.— In  Texas  under  the  rules  an 
assignment  of  error  to  be  considered 
must  itself  be  a  proposition  or  be  fol- 
lowed by  a  proposition  and  statement. 
The  assignment  in  this  case  attacked 
a  finding  of  fact  on  the  ground  that 
there  was  no  evidence  to  sustain  it. 
The  proposition  thereunder  was  "A 
finding  of  fact  by  the  court  should  re- 
flect the  spirit  and  substance  of  the 
matters  from  whick  he  finds,  otherwise 
the  finding  is  insufficient  and  should 
not  be  sustained."  This  was  held  to 
set  out  a  question  entirely  different 
from  that  presented  by  the  assignment, 
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finding,  the  error  must  be  assigned^^  and  pointed  out  specifically  and 
with  particularity/^     The  assignment  of  error  must  be  based  on  a 


and  hence  the  assignment  would  not 
be  considered.  The  statement  failing 
also  to  show  that  the  facts  found  were 
not  supported  by  the  evidence.  Weil 
V.  Martinez  (Tex.  Civ.  App.),  124  S. 
W.   116. 

Conclusiveness  of  Finding. — A  find- 
ing of  fact  is  binding  on  the  appellate 
court  where  the  assignment  of  errors 
contains  no  specification  that  would 
justify  the  court  in  disregarding  the 
finding.  Weitzel  v.  Leyson,  23  S.  D. 
367,    121    N.   W.   868. 

71.  Cal.— Worth  V.  Worth,  155  Cal. 
599,  102  Pac.  663  (the  record  must 
specify  the  particulars  wherein  the  evi- 
dence was  insufficient) ;  DeLenois  v. 
Walsh,  140  Cal.  175,  73  Pac.  813;  Pick- 
ering Light  &  Water  Co.  v.  Savage, 
137  Cal.  xix,  69  Pac.  846;  In  re  Estate 
of  Heaton,  135  Cal.  385,  67  Pac.  321; 
Citizens  Bank  of  Los  Angeles  v.  Jones, 
121  Cal.  30,  53  Pac.  354;  Malone  v. 
County  of  Del  Norte,  77  Cal.  217,  19 
Pac.  422;  Alpers  v.  Schammel,  75  Cal. 
590,  17  Pac.  708;  Schroeder  v.  Schmidt, 

74  Cal.  459,  16  Pac.  243;  Polack  v. 
Gurnee,  66  Cal.  266,  5  Pac.  229;  Smith 
V.  Sinbad  Development  Co.,  11  Cal. 
App.  253,  104  Pac.  706;  Wm.  Knapp  & 
Co.  V.  San  Joaquin  Cigar  Co.,  10  Cal. 
App.  325,  101  Pac.  929.  Idaho.— Hol- 
lister  V.  State,  9  Idaho  8,  71  Pac.  541. 
Ind- — Brunson  v.  Henry,  152  Ind.  310, 
52  N.  E.  407  (partly  reversing  47  N.  E. 
1063);  Bobbins  t\  Magee,  96  Ind.  174; 
Smith  V.  Eyan,  S3  Ind.  152.  Mass. 
Prescott  V.  Tarbell,  1  Mass.  204.  Nev. 
Candler  t\  Washoe  Lake  &  Ditch  Co., 
28  Nev.  151,  80  Pac.  751.  N.  C— Green 
V.  Castleberry,  77  N.  C.  164.  N.  D. 
More  V.  Burger,  15  N.  D.  345,  107  N. 
W.  200.  Tex. — Prairie  Cattle  Co.  v. 
Balfour  (Tex.  Civ.  App.),  146  S.  _W. 
674;  Supreme  Council  American  Legion 
of    Honor    v.    Story    (Tex.    Civ.    App.), 

75  S.  W.  901,  judgment  modified,  97 
Tex.  264,  78  S.  W.  1;  Galveston,  H.  & 
S.  A.  E.  Co.  V.  Clark,  21  Tex.  Civ.  App. 
167,  51  S.  W.  276. 

Scope  of  Assignment. — An  assign- 
ment of  error  that  "the  decision  is 
against  the  law  in  this:  that  the  evi- 
dence in  such  action  shows  that  plain- 
tiff had  been  paid  nothing  on  account 
of  her  work  done  for  and  services  ren- 
dered  to   said   E.   L,   by   said   plaintiff 


during  the  years  1897  and  1898,"  is 
sufficient  as  a  specification  of  the  in- 
sufficiency of  the  evidence  to  support 
a  finding.  Stuart  v.  Lord,  138  Cal.  672, 
72  Pac.  142. 

An  assignment  of  error  that  "the 
facts  as  found  by  the  court  are  con- 
trary to  law"  and  "the  facts  as  found 
by  the  court  are  not  supported  by  suf- 
ficient evidence  and  are  contrary  to 
law"  present  nothing  for  review,  these 
being  grounds  for  a  retrial,  and  can- 
not be  assigned  as  independent  error 
(citing  numerous  local  cases).  Leedy 
i\  Capital  Nat.  Bank,  35  Ind.  App. 
247,  73  N.  E.  1000. 

An  assignment  of  error  that  the 
court  erred  in  making  its  findings  in 
favor  of  appellee  is  sufficient  to  raise 
the  question  whether  the  evidence  jus- 
tified the  findings  and  under  which  the 
court  might  review  the  questions  of 
fact  in  the  case.  Coverdale  v.  Eoyal 
Arcanum,  199  111.  649,  65  N.  E.  345. 

Under  an  assignment  of  error  that 
the  court  erred  in  finding  the  plaintiff 
to  be  a  iona  fide  resident  of  the  county 
and  state  for  the  requisite  time,  a  gen- 
eral finding  that  plaintiff  had  sustained 
by  evidence  the  material  allegations 
of  the  complaint  may  be  attacked. 
Andrade  v.  Andrade  (Ariz.),  128  Pac. 
818. 

Alleging  Dismissal  of  Exceptions. — 
Assignments  of  error  to  findings  of 
fact  and  of  law  are  defective,  if  the 
dismissal  of  the  exceptions  is  not  as- 
signed as  error.  Conneaut  Lake  Ice 
Co.  V.  Quigley,  225  Pa.  605,  74  AtL 
648. 

72.  XT.  S. — Eichardson  v.  Walton,  61 
Fed.  535,  17  U.  S.  App.  525,  9  C.  C. 
A.  604,  following  Metropolitan  Nat. 
Bank  v.  Rogers,  53  Fed.  776,  3  C.  C.  A. 
666.  Cal. — Anthony  v.  Jillson,  83  Cal. 
296,  23  Pac.  419.  Colo. — Percy  Consol. 
Min.  Co.  V.  Hallam,  22  Colo.  233,  44 
Pac.  509.  111. — Coverdale  v.  Eoyal 
Arcanum,  199  111.  649,  65  N.  E.  345. 
Ind. — Peterson  r.  Struby,  25  Ind.  App. 
19,  56  N.  E.  733,  57  N.  E.  599,  that 
the  court  erred  in  its  special  findings 
13,  15  and  16,  and  in  overruling  the 
motion  to  strike  out  such  findings,  is 
not  sufficient.  la. — Garrett  v.  Wells, 
63  Iowa  256,  IS  N.  W.  899,  that  the 
court   erred  in  finding  for  defendants, 
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specific  exception  to  the  finding  of  fact  complained  of," 

Insufficiency  of  the  evidence  to  sustain  a  finding  has  been  held  an 

error  of  fact  and  not  of  law,  and  the  rules  governing  assignments  of 

error  in  errors  of  law  in  the  motion  for  new  trial  have  no  application.^* 
Refusal  To  Find.  —  It  is-  held  that  when  error  is  alleged  in  refusing 

to  consider  requests  for  findings  of  fact,  the  assignment  must  set  forth 

the  findings." 
5.     doncliisions  of  Law.  —  In  order  to  present  the  correctness  of 


is  too  pcncral.  Minn. — Butler,  Eyan 
Co.  v.  Silvcv,  70  Minn.  507,  73  N.  W. 
406.  N.  M,— United  States  v.  Eio 
Grande  Dam  &  Irr.  Co.,  10  N.  M.  617, 
65  Pac.  276  (an  assignment  directed 
generally  to  all  the  findings  of  fact  is 
insufficient),  reversed  on  other  grounds, 
184  U.  S.  416.  22  Sup.  Ct.  428,  46  L. 
ed.  619.  N.  C. — Green  v.  Castleberry, 
77  N.  C.  164. 

And  see  Wymard  v.  Deeds,  21  Pa. 
Super.  332. 

If,  however,  the  finding  of  fact  be 
not  embraced  within  the  issues  it  will 
not  be  necessary  to  assign  error  in 
order  to  have  the  question  considered. 
Fiske  V.  Casey  (Cal.),  36  Pac.  668;  San 
Antonio  Traction  Co.  v.  Yost,  39  Tex. 
Civ.   App.   551,   88   S.   W.   428. 

Want  of  Special  Findings. — Where 
in  the  opinion  of  the  court  the  facts 
found  are  so  mingled  with  a  statement 
of  the  evidence  and  a  discussion  of  the 
law  and  facts,  together  with  the  rea- 
sons for  the  court 's  conclusion  there- 
on, it  cannot  be  acepted  as  a  special 
finding  of  fact,  but  an  objection  that 
neither  general  nor  special  findings  of 
fact  were  made,  will  not  be  considered 
in  the  absence  of  assignment  of  error. 
National  Masonic  Ace.  Assn.  v.  Sparks, 
83  Fed.  225,  28  C.  C.  A.   399. 

In  Connecticut  upon  an  appeal  from 
a  finding  of  fact  or  refusal  to  find,  an 
appellant  should  "under  §10  of  the 
Act  of  1897,  assign  as  reasons  of  ap- 
peal the  exceptions  which,  under  §9 
he  has  annexed  to  his  motion  to  cor- 
rect the  finding,  without  repeating  in 
his  reasons  of  appeal  the  language  of 
the  paragraphs  which  it  is  desired  to 
have  added  to  or  stricken  from  the 
finding.  .  .  .  The  appellant  should 
assign  as  a  reason  of  appeal  the  find- 
ing of  the  court  as  stated  in  paragraph 

No.  of  the  finding,  or  the  refusal 

of    the    court    to    find    as   requested   in 

paragraph   No.  of  the  appellant's 

request    for     a     finding."       Julian     V. 
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Stony  Creek  Red  Granite  Co.,  71  Conn. 
632,  42  Atl.  994. 

In  North  Carolina  when  it  is  sought 
to  review  findings  of  fact,  the  evidence 
bearing  on  the  error  assigned  must  be 
singled  out  and  referred  to  either  in 
the  exceptions  or  in  counsel's  brief. 
Green  v.  Castleberry,  77  N.  C.  164. 

In  Pennsylvania  where  error  is  as- 
signed to  the  findings  of  fact,  the  find- 
ings referred  to  must  be  set  out  totidem 
verbis  in  the  assignment.  Simpson  p. 
Carroll,  41  Pa.  Super.  343. 

Texas. — ^Tf  error  be  not  assigned 
upon  specific  findings  of  fact,  the  only 
question  that  can  be  considered  is 
whether  the  testimony  is  insufficient 
to  sustain  the  judgment.  Rushing  v. 
Spreen  (Tex.  Civ.  App.),  1^2  S.  W. 
49,  58. 

Sufficiency  of  Statement. — Under  the 
Texas  practice  requiring  that  the  as- 
signment is  to  be  followed  by  a  propo- 
sition and  statement,  where  the  state- 
ment set  out  certain  evidence  contrary 
to  the  findings,  the  assignment  will 
not  be  considered  where  the  statement 
omitted  to  say  either  directly  or  by  in- 
ference that  what  was  so  set  forth 
was  all  the  evidence  on  the  question. 
Weil  V.  Martinez  (Tex.  Civ.  App.),  124 
S.  W.  116.  Nor  will  the  assignment 
of  error  be  considered  where  the 
ground  of  objection  stated  therein  dif- 
fers from  what  is  stated  in  the  assign- 
ment of  error.  Weil  v.  Martinez, 
supra. 

73.  Conneaut  Lake  Ice  Co.  v.  Quig- 

ley,  225  Pa.  605,  74  Atl.  648;  Wickham 
r.  Taylor,  225  Pa.  246,  74  Atl.  63; 
British  &  American  Mtg.  Co,  v.  Bates, 
58  S.  C.  551,  36  S.  E.  917. 

74.  Schilling  V.  Curran,  30  Mont. 
370,  76  Pac.  998;  Bardwell  v.  Anderson, 
18   Mont.  528,  46  Pac.  443. 

75.  Yerger  v.  Hunn,  231  Pa.  245, 
80  Atl.  527. 
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conclusions  of  law,  they  should  be  excepted  to  and  the  error  specifically 
assigned.^'' 

In  Indiana    when  error  is  claimed  in  the  conclusions  of  law  on  a  spe- 
cial finding  of  facts,  it  is  necessary  in  addition  to  reserving  an  ex- 


76.  Scott  V.  Collier  (Ind.),  77  N.  E. 
666,  affirmed,  166  Ind.  644,  78  N.  E, 
184;  Nading  v.  Elliott,  137  Ind.  261, 
36  N.  E.  695;  Midland  E.  Co.  v.  Dick- 
ason,  130  Ind.  164,  29  N.  E.  775;  State 
ex  rel.  Jackson  Twp.  v.  Berg,  50  Ind. 
496;  Montmorency  Gravel  Eoad  Co.  v. 
Rock,  41  Ind.  263;  Oil  School  Twp. 
V.  Marting,  27  Ind.  App.  525,  61  N.  E. 
740;  North  British  Mercantile  Ins.  Co. 
V.  Koontz,  17  Ind.  App.  625,  47  N.  E. 
233;  Houston  &  T.  C.  E.  v.  Ennis-Cal- 
vert  Compress  Co.,  23  Tex.  Civ.  App. 
441,  56  S.  W.  367.  But  see  Jordan  v. 
Petty,  5  Fla.  326,  holding  that  errors 
of  law  appearing  on  the  record  will  be 
noticed  without   specification. 

Assignment  of  Error  Does  Not  Take 
the  Place  of  an  Exception. — An  assign- 
ment of  error  that  the  "finding"  or 
"judgment  of  the  court  is  contrary  to 
law"  cannot  take  the  place  of  an  ex- 
ception to  the  conclusion  of  law.  Nad- 
ing V.  Elliott,  137  Ind.  261,  36  N.  E. 
€95.  And  see  Wickham  v.  Taylor,  225 
Pa.  246,  74  Atl.  63. 

Proper  Form  of  Assignment. — If  the 
court  errs  in  its  conclusions  of  law 
on  the  facts  found,  an  exception  should 
be  made  tO'  the  conclusions  of  law  and 
then  the  assignment  must  be  "that  the 
court  erred  in  its  conclusions  of  law," 
and  it  is  improper  to  state  in  assign- 
ing error  "that  the  court  erred  in  over- 
ruling the  exceptions  to  the  conclusions 
of  law."  Starkey  v.  Starkey,  136  Ind. 
349,  36  N.  E.   287. 

An  assignment  of  error  stating  that 
the  court  erred  "in  overruling  the  1st, 
2d,  3d,  4th,  5th  and  6th  claims  of  law 
stated  in  paragraph  29  of  the  finding" 
fully  indicates  the  particular  points  of 
law  desired  to  be  raised.  It  is  not 
necessary  to  make  six  separate  assign- 
ments of  error,  and  nothing  would  be 
gained  by  the  formal  statement  that 
the  court  erred  in  overruling  each  of 
those  claims  of  law.  State  v.  Hunter, 
73  Conn.  435,  47  Atl.  665.  See,  how- 
ever, Celtic  Sav.  &  L.  Assn.  v.  Curtis, 
43  Ind.  App.  -363,  87  N.  E.  660;  Theo- 
bald V.  Clapp,  43  Ind.  App.  191,  87  N. 
E.  100,  citing  numerous  Indiana  cases. 
Assigning  "in  a  lump"  will  not  do. 
Houston,  E.  &  W.  T.  E.  Co.  v.  Hamlin 


Lumb.  Co.   (Tex.  Civ.  App.),  135  S.  W. 
605. 

In  an  action  tried  by  the  court  in 
which  both  findings  of  fact  and  con- 
elusions  of  law  were  made  an  assign- 
ment of  error,  that  "the  judgment 
is  contrary  to  law  and  is  not  sustained 
by  the  evidence"  is  not  sufficient  to 
require  the  court  to  re\'iew  specifically 
each  of  the  conclusions  of  law.  Mod- 
ern Woodmen  of  America  v.  Lane,  62 
Neb.  89,  86  N.  W.  943. 

"There  can  be  no  doubt  that  appel- 
lant's contentions  should  be  sus- 
tained" is  not  sufficient  to  show  error. 
Hassler  v.  Hefele,  151  Ind.  391,  50  N. 
E.  361. 

When  there  is  a  general  verdict,  an 
assignment  of  error  that  "the  court 
erred  in  its  conclusions  of  law  in  its 
findings  for  the  appellee"  presents  no 
question.  Kahn  v.  Gavit,  23  Ind.  App. 
274,  55  N.  E.  268.  This  has  been  held 
where  there  is  a  special  verdict.  Aus- 
tin V.  Earhart,  88  Ind.  182.  dompare, 
however.  Smith  v.  Davidson,  45  Ind. 
396;  Cruzan  v.  Smith,  41  Ind.  288,  hold- 
ing that  when  an  exception  is  prop- 
erly reserved,  the  question  whether 
the  court  erred  in  its  conclusion  is 
presented  "by  assigning  for  error  that 
the  court  erred  in  its  conclusions  of 
law. ' ' 

In  Pennsylvania  where  error  is  as- 
signed to  findings  of  law,  the  findings 
referred  to  must  be  set  out  totidem 
verbis  in  the  assignment  of  error. 
Simpson  v.  Carroll,  41  Pa.  Super.  343. 
And  the  dismissal  of  the  exceptions 
must  be  assigned  as  error.  Conneaut 
Lake  Ice  Co.  v.  Quigley,  225  Pa.  605, 
74  Atl.  648. 

Scope  of  Assignment. — The  court 
found  as  a  conclusion  of  law  that  tax 
deeds  introduced  by  plaintiff  were  in- 
valid, on  which  error  was  assigned  that 
"the  court  erred  in  finding  plaintiff's 
tax  deeds,  or  any  of  them  void."  It 
was  held  that  the  "coairt's  conclusion 
of  law  is  not  to  be  regarded  as  a  find- 
ing of  fact,  and  neither  the  exception 
taken  nor  the  assignment  of  error,  en- 
titles plaintiff  to  a  review  of  the  facts 
found    upon    which    the    conclu'sion    is 
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ception,  to  present  such  errors  to  the  appellate  court  by  independent 
assignment.'^ 

If  the  assignment  of  error^*  or  the  exception  to  the  conclusions  of 
law  be  joint,  an  appeal  will  not  be  sustained  unless  all  the  conclusions 
are  erroneous,  notwithstanding  the  fact  that  the  assignments  of  error 
were  separate.'® 

F.  The  Judgment  and  Decree.  —  1.  The  Judgment.  —  a.  In 
General  —  No  objection  to  the  judgment,®"  or  question  as  to  form  or 
sufficiency  thereof  will  be  considered  unless  it  be  presented  by  assign- 
ment of  error,**^  nor  unless  the  assignment  specifically  points  out  the  de- 


based." Hecock  V.  Van  Dusen,  96 
Mich.   573,  55   N.  W.   1024. 

"When  each  conclusion  of  law  is  sep- 
arately excepted  to  and  specifically  as- 
signed as  error,  the  general  statement 
that  the  judgment  is  contrary  to  the 
findings,  or  that  upon  the  findings 
judgment  should  have  been  for  appel- 
lants, is  unnecessary  to  authorize  the 
court  to  determine  whether  the  find- 
ings of  fact  support  the  judgment. 
Eose  V.  Richmond  Min.  Co.,  17  Nev. 
25,  27  Pac.  1105. 

An  assignment  of  error  that  the 
court  erred  in  "the  conclusions  of  law 
formed  by  the  court  from  his  con- 
clusions of  facts  in  the  case,"  is  not 
sufficiently  specific  to  comply  with  the 
rules.  Tudor  v.  Hodges,  71  Tex.  392, 
9   S.   W.  443. 

As  to  joint  assignment  of  error  to 
conclusion  of  law,  see  XI,  infra. 

77.  Rooker  v.  Ludowici  Celadon  Co. 
(Ind.  App.),  100  N.  E.  469. 

78.  Wolverton  V.  Wolverton,  163 
Ind.  26,  71  N.  E.  123;  Chicago,  I.  & 
L.  R.  Co.  V.  State,  158  Ind.  189,  63 
N.  E.  224;  Maynard  v.  Waidlich,  156 
Ind.  562,  60  N.  E.  348;  Jones  v.  Mayne, 
154  Ind.  400,  55  N.  E.  956;  Vinall  V. 
Hendricks,  33  Ind.  App.  413,  71  N.  E. 
682;  Rader  v.  Sheets,  26  Ind.  App.  479, 
59  N.  E.  1090. 

79.  Scharge  v.  McCoy,  28  Ind.  App. 
434,  63  N.  E.  50. 

The  appellant  assigned  error,  and 
in  each  of  his  specifications  of  error 
relating  to  the  conclusions  of  law 
averred  error  to  a  single  one  of  the 
conclusions,  and  did  not  in  any  speci- 
fication allege  that  the  court  erred  in 
the  first  three  conclusions.  He  separ- 
ately excepted  "to  the  first,  second, 
and  third  conclusion  of  law,"  but  did 
not  except  to  each  conclusion,  or  to 
any  one  of  them  singly.  Having  ex- 
cepted to  the  three  conclusions,  the  as- 
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signment  of  error  as  to  a  single  one  of 
them  cannot  be  recognized.  Davis  v. 
Seybold,  27  Ind.  App.  510,  61  N.  E.  743. 

Relating  To  Conclusions. — A  joint 
assignment  of  error  to  conclusions  of 
law  will  not  be  available  unless  good 
as  to  all  of  such  conclusions.  Kime  v. 
better,  172  Ind.  317,  88  N.   E.  497. 

An  assignment  of  error  "that  the 
court  erred  in  its  conclusions  of  law" 
is  joint,  and  unless  good  as  to  all  of 
the  conclusions  it  is  good  as  to  none. 
Wolverton  v.  Wolverton,  163  Ind.  26, 
71  N.  E.  123. 

80.  Medford  v.  Myrick  (Tex.  Civ. 
App.),  147  S.  W.  876. 

Unless  the  judgment  on  its  face  is 
palpably  erroneous.  New  York,  N.  H. 
&  H.  R.  Co.  V.  Hungerford,  75  Conn. 
76,  52  Atl.  487. 

In  the  absence  of  an  assignment  of 
error  to  the  entry  of  a  final  judgment, 
a  writ  of  error  will  not  reach  the  final 
judgment.  ShuU  v.  Shull,  52  Colo.  170, 
120  Pac.  157. 

Appeal  From  Judgment  on  Certiorari. 
On  error  to  review  a  judgment  in  cer- 
tiorari, the  errors  assigned  in  the  afii- 
davit  for  the  writ  of  certiorari  will 
be  considered  sufficiently  assigned  for 
the  purpose  of  a  review  by  the  supreme 
court  of  a  judgment  involving  the  er- 
rors so  assigned.  Lickly  v.  Bishopp, 
150  Mich.  256,  114  N.  W.  69.  See  gen- 
erally the  title  "Certiorari." 

Appeal  from  Judgment  on  Cross-Ac- 
tion.— To  challenge  the  verdict  and 
judgment  rendered  against  defendant 
on  his  cross-action,  it  is  necessary  to 
assign  error  presenting  the  question 
sought  to  be  raised.  Mannheim  Ins. 
Co.  V.  Charles  Clarke  &  Co.  (Tex.  Civ. 
App.),  157  S.  W.  291. 

81.  Peters  v.  Nolen,  3  Ala.  App. 
641,  57  So.  398;  Craw  v.  Dunn,  174  Ind. 
615,  92  N.  E.  655. 

When  Error  Must  be  Assigned. — To 
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feet  or  mistake,^^  and  that  an  objection  and  exception  thereon  were  taken 


raise  question  with  reference  to  pro- 
vision for  payment  of  certain  fees. 
Watke  V.  Stine,  214  111.  563,  73  N.  E. 
793;  Sullivan-S'anford  Lumb.  Co.  V. 
Reeves  (Tex.  Civ.  App.),  125  S.  W,  96. 
Omitting  to  provide  for  redemption  in 
a  judgment  in  foreclosure.  Swenney 
V.  Hill,  69  Kan.  868,  77  Pac.  696.  Fail- 
ure to  set  out  the  full  names  of  the 
parties  for  anc^"  against  whom  judgment 
is  ordered.  Johnson  v.  Eichardson,  52 
Tex.  481.  A  computation  of  interest 
upon  the  claims  of  creditors  in  an 
action  against  shareholders  of  an  in- 
solvent national  bank.  George  v.  Wal- 
lace, 135  Fed.  286,  68  C.  C.  A.  40, 
affirmed,  Wyman  v.  "Wallace,  201  U.  S. 
230,  26  Sup.  Ct.  495,  50  L.  ed.  738. 
The  erroneous  award  of  an  execution. 
Illinois  Trust  &  Sav.  Bank  v.  City  of 
Pontiac,  112  111.  App.  545,  affirmed, 
212  111.  326,  72  N.  E.  411. 

That  a  judgment  for  the  full  amount 
of  a  claim  fails  to  make  provision  for 
applying  in  payment  thereof  money 
paid  by  defendant  to  plaintiff  pending 
the  litigation,  is  not  fundamental  er- 
ror, but  requires  the  error  to  be  as- 
signed; it  appearing  that  the  money 
was  paid  to  the  registry  of  the  court 
end  there  was  nothing  to  prevent  de- 
fendant from  withdrawing  it  and  ap- 
plying it  on  the  judgment.  Hamilton 
V.  Hegley  (Tex.  Civ.  App.),  122  S.  W. 
304. 

If  on  appeal  no  error  is  assigned 
upon  a  refusal  to  set  aside  a  judgment 
by  default,  the  error  is  regarded  as 
waived,  notwithstanding  a  proper  ex- 
ception was  taken  below,  Thompson 
V.  Shepard,  85  Ind.  352. 

In  the  absence  of  an  assignment  of 
error  directly  challenging  a  finding  of 
fact  supporting  a  judgment,  the  court 
will  not  consider  the  question  whether 
the  judgment  was  erroneous.  Dalhart 
Real  Estate  Agency  v.  LeMaster  (Tex. 
Civ.  App.),  132   S.  W.   860. 

And  the  court  will,  in  the  absence 
of  an  assignment  of  error  that  proof 
was  not  made,  assume  that  there  was 
proof  of  the  facts  necessary  to  sup- 
port the  judgment.  Peevehouse  v. 
Smith  (Tex.  Civ.  App.),  152  S.  W.  1196. 

Where  the  title  of  cause  in  the  rec- 
ord kept  by  the  clerk  is  defective  so 
that  the  judgment  appears  to  be  in 
favor  of  a  party  not  known  to  the 
record,  the  defect  is  waived  unless  as- 


signed as  error.  Illinois  Trust  &  Sav. 
Bank  v.  City  of  Pontiac,  112  111.  App. 
545,  affirmed,  212  111.  326,  72  N.  E. 
411. 

The  dismissal  of  a  bill  absolutely, 
instead  of  without  prejudice,  for  want 
of  a  necessary  party  (Shockley  v. 
Mess,  3  J.  J.  Marsh.  [Ky.]  96);  that 
the  judgment  of  the  court  as  to  costs 
is  erroneous,  and  no  effort  was  made 
to  correct  the  error  in  the  court  below 
(Harris  v.  Monroe  Cattle  Co.,  84  Tex. 
674,  19  S.  W.  869),  or  the  failure  to 
tax  costs  against  plaintiff  on  account 
of  certain  defendants  in  favor  of  whom 
pleas  of  coverture  were  sustained, 
must  be  assigned  (Prestwood  v.  Me- 
Gowan,   148   Ala.   475,  41   So.   779). 

In  Texas,  the  court  of  civil  appeals 
has  no  authority  to  revise  the  judgment 
of  the  district  court,  except  upon  a 
matter  distinctly  specified  by  assign- 
ment of  error.  Deutschmann  f.  Ryan 
(Tex.  Civ.   App.),   148   S.  W.  1140. 

In  North  Carolina,  when  the  appeal 
is  from  the  judgment  alone,  no  assign- 
ment of  errors  is  necessary  (American 
S.  F.  Co.  V.  Shell  [N.  C],  76  S.  E. 
631;  Wallace  r.  Salisbury,  147  N.  C. 
58,  60  S.  E.  713;  Railroad  v.  Stewart, 
132  K  C.  248,  43  S.  E.  638),  and  it 
is  held  that  a  judgment  for  nonsuit 
is  of  itself  an  assignment  of  error  and 
none  other  is  necessary  (Queen  v.  SnoW 
Bird  Val.  Co.  [N.  C],  76  S.  E.  682; 
Mershon  v.  Morris,  148  N.  C.  48,  61  S. 
E.  647;  Wilson  v.  Beaufort  Lumb.  Co., 
131   N.  C.   163,  42  S.   E.   565). 

82.  An  assignment  that  the  court 
erred  in  rendering  judgment  for  de- 
fendant in  error  and  against  the  plain- 
tiff in  error  without  stating  what  er- 
rors had  been  committed,  is  too  indef- 
inite and  is  not  sufficient  to  secure  a 
review  of  any  alleged  errors  occurring 
on  the  trial.  Gill  v.  Haynes,  28  Okla. 
'  656,  115  Pac.   790. 

Where  on  appeal  the  only  question 
involved  was  "the  question  of  the 
amount  of  credits  to  which  the  note 
sued  on  was  entitled,"  an  assignment 
of  err^r  that  "the  court  erred  in  not 
giving  la  the  defendants  credit  for  all 
sums  shown  to  have  been  paid  to  the 
said  J.  MtC,  on  the  note  sued  on  in 
this  case,"  vas  held  not  to  sufficiently 
point  out  the  error.  Abernathy  v.  Mc- 
Crummen  (Tex.  Civ.  App.),  146  S.  W. 
6G5. 
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in  the  court  holow,''''    The  ruling-  on  an  application  to  set  aside  a  judg- 
ment by  default  must  be  assigned,''* 

b.     Specific  Grounds  Must  Appear.  —  The  grounds  of  error  must  be 
specifically  stated.^^ 


An  assignment  of  error  tliat  "the 
learned  court  erred  in  refusing  to  enter 
judgment  for  the  defendant,  non  ob- 
stiDitc  veredicto  .  .  .is  not  complete 
or  self-sustaining.  To  make  it  so,  it 
should  set  out  the  point  refused,  the 
motion  or  rule  for  judgment,  and  the 
order  of  the  court  overruling  the  mo- 
tion." Merritt  &  Co.  v.  Poll  (Pa.), 
84  Atl.  6S3. 

Replevin. — The  question  whether  a 
judgment  on  a  replevin  bond  is  erro- 
neous for  failing  to  fix  the  value  of 
the  .different  items  of  property  separ- 
ately, and  for  the  reason  that  there 
Tvas  no  evidence  at  the  trial  of  the 
cause  as  to  the  separate  value  of  the 
pieces  of  property  is  not  fundamental 
error,  though  such  form  is  contem- 
plated by  "art.  4877,  Eev.  St.,  1895. 
The  error  must  be  assigned.  Owens  v. 
Vander  Stucken  (Tex.  Civ.  App.),  133 
S.  AV.  491. 

83.  Ga.— Foster  v.  Wheeler,  138  Ga. 
806,  7&  S.  E.  358.  Ind.— Tucker  v. 
Hyatt,  151  Ind.  332,  51  N.  E.  469,  44 
L.  R.  A.  129;  Evans  v.  State,  150  Ind. 
651,  50  N.  E.  820;  Jarrell  v.  Brubaker, 
150  Ind.  260,  49  N.  E.  1050;  Cochrum 
V.  West,  122  Ind.  372,  23  N.  E.  140. 
Tex. — Texas  &  P.  R.  Co.  v.  Wheeler, 
41  Tex.  539,  91  S.  W.  234,  as  to  the 
amount    of  the   judgment. 

In  Georgia,  "If  the  ruling  or  de- 
cision complained  of  as  erroneous  is 
one  preceding  the  final  judgment,  and 
if  it  is  specifically  made  the  subject 
of  exception  and  of  proper  assignment 
of  error,  and  the  final  judgment  is 
excepted  to,  not  because  of  additional 
error  in  it,  but  because  of  the  ante- 
cedent ruling  complained  of,  which  en- 
tered into  and  affected  the  further 
progress  or  the  final  result  of  the  case, 
a  general  exception  to  the  final  ju(?g- 
ment  and  an  exception  to  and  a  spe- 
cific assignment  of  error  on  the  ante- 
cedent ruling  will  suffice,  relatively  to 
the  point  now  under  consideration,  to 
give  the  reviewing  court  juri/^diction." 
Lyndon  v.  Georgia  R.  &  El-JC  Co.,  129 
Ga.   353,   58  S.   E.   1047. 

In  Pennsylvania,  wlie--e  the  refusal 
of  the  court  to  entc-  judgment  non 
ohstante  veredicto  is  to  be  assigned  as 
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error,  there  must  have  been  an  excep- 
tion taken  to  the  court's  action  in  re- 
fusing judgment.  Keiser  V.  Eberly, 
226  Pa.  21,  74  Atl.  648, 

84.  Traders'  Ins.  Co.  V.  Carpenter, 
S5  Ind.  350,  though  an  exception  was 
taken. 

85.  U.  S.— Bell  i>.  Union  Pac.  E. 
Co.,  194  Fed.  366,  114  €,  C,  A,  326 
(that  the  judgment  as  rendered  was 
against  the  law  and  the  evidence  is 
too  general);  Ireton  v.  Pennsylvania 
Co.,  185  Fed.  84,  107  C.  C.  A.  304  (to 
say  that  the  judgment  is  contrarj^  to 
law  is  insufficient);  Western  Union 
Tel.  Co.  V.  Winland,  182  Fed.  493  (that 
the  court  erred  in  entering  judgment 
for  the  plaintiff  against  the  defendant 
is  too  general);  Craig  v.  Dorr,  145  Fed. 
307,  76  C.  C.  A.  559  (that  the  judg- 
ment is  contrary  to  the  law  and  the 
evidence  is  too  general) ;  United  States 
V.  Lee  Yen  Tai,  113  Fed.  465,  51  C. 
C.  A.  299  {habeas  corpus  proceeding) ; 
Deering  Harvester  Co.  v.  Kelly,  103 
Fed.  261,  43  C.  C.  A.  225;  Sovereign- 
Camp,  W.  O.  W.  v.  Jackson,  97  Fed. 
382,  38  C.  C.  A.  208;  Louisiana  &  A. 
M.  R.  Co.  V.  Board  of  Comrs.,  87  Fed, 
594,  31  C,  C.  A.  121  (that  the  court 
erred  in  deciding  the  case  for  the  op- 
posite party  is  not  specific  enough). 
Ala. — Alexander  i\  Rea,  50  Ala.  450; 
Curry  v.  AVoodward,  44  Ala.  305.  Ariz. 
DeMund  Lumb.  Co.  v.  Stilwell,  8  Ariz. 
1,  6S  Pac.  543  (under  an  assignment 
of  error  that  the  judgment  is  contrary 
to  law  the  court  will  consider  only 
whether  the  judgment  follows  the 
pleadings) ;  Wiser  v.  Lawler,  7  Ariz, 
163,  62  Pac.  695,  affirmed,  189  U.  S. 
260,  23  Sup.  Ct.  624,  47  L.  ed.  802; 
Newmark  v.  Marks,  28  Pac.  960.  Ark. 
Howcatt  V.  Kilbourn,  44  Ark.  213.  Cal. 
Shepherd  v.  Jones,  71  Cal.  223,  16  Pac. 
711;  Wilson  V.  Wilson,  45  Cal.  399. 
Conn. — Wales  v.  Graves,   72   Conn.   355, 

44  Atl.  480.  D.  C— Clerks'  Inv.  Co.  V. 
Sydnor,  19  App.  Cas.  89.  Ga. — New- 
berry V.  Tenant,  121  Ga.  561,  49  S.  E. 
621,  70  L.  R.  A.  513  (that  the  judg- 
ment is  contrary  to  law  is  too  indef- 
inite);   Terry   v.    Cooper,    119    Ga.    142, 

45  S.  E.  975;  Collins  v.  Carr,  111  Ga. 
867,    36   S.    E.    959;   Long   v.   Harrison, 
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111  Ga.  884,  36  S.  E.  925;  Kimball  v. 
Williams,  lOS  Ga.  812,  33  S.  E.  994. 
IU,_Verble  v.  Dillow,  218  111.  537,  75 
N.  E.  1046;  Stanley  v.  Chicago  Trust 
&  Sav.  Bank,  61  111.  App.  257.  Ind. 
Foster  v.  Bringbam,  99  Ind.  505;  Lea- 
man  V.  Sample,  91  Ind.  236;  Theobald 
V.  Clapp,  43  Ind.  App.  191,  87  N.  E. 
100  (that  the  court  erred  in  ren'dering 
judgment  for  plaintiff  is  insufficient) ; 
Spitzer  v.  Miller,  35  Ind.  App.  116, 
73  N.  E.  833;  Hill  v.  Indianapolis  & 
V.  E.  Co.,  31  Ind.  App.  98,  67  N.  E. 
276.  la. — Carpenter  V:  Chicago  &  N. 
W.  R.  Co.,  79  N.  W.  393;  Koekulv  Stove 
Wks.  V.  Hammond,  94  Iowa  694,  63  N. 
W.  563;  Smolla  v.  McCaffrey,  83  Iowa 
760,  50  K  W.  16;  Vanderberg  v.  Camp, 
68  Iowa  212,  26  N.  W.  80.  Kan.— Gam- 
ble V.  Hodges,  17  Kan.  24;  Green  V. 
Dunn,  5  Kan.  254;  Brown  V:  Ehodes, 
1  Kan.  359;  Beck  v.  Baden,  3  Kan. 
App.  157,  42  Pac.  845.  La.— Lee  v. 
Trahan,  20  La.  Ann.  202,  errors  in  cal- 
culation must  be  pointed  out.  Mich. 
Hecock  V.  VanDusen,  96  Mich.  573, 
55  N.  W.  1024;  Wheeler  &  Wilson 
Mfg.  Co.  V.  Walker,  41  Mich.  239,  1 
N.  W.  1035;  Webster  v.  Fisk,  9  Mich. 
250.  Minn. — Nye  v.  Kahlow,  98  Minn. 
81,  107  N.  W.  733,  that  the  judgment 
is  contrary  to  the  law  and  the  evidence 
is  too  general.  Mont. — Thorp  v.  Freed, 
1  Mont.  651.  Neb.— Nebraska  &  C.  R. 
Co.  V.  Scott,  31  Neb.  571,  48  N.  W.  390; 
Lowrie  v.  France,  7  Neb.  191;  Bosser- 
man  v.  Larson,  4  Neb.  (Unof.)  107, 
93  N.  W.  411  (that  the  judgment  is 
contrary  to  law,  too  indefinite).  N.  M. 
Cevada  v.  Miera,  10  N.  M.  62,  61  Pac. 
125,  that  the  judgment  is  contrary  to 
law  is  insufficient.  Ohio. — Erwin  v. 
Shaffer,  9  Ohio  St.  43,  72  Am.  Dec. 
613,  that  judgment  was  rendered  for 
the  wrong  party  is  insufficient.  Pa. 
In  re  Fullerton's  Estate,  146  Pa.  61, 
23  Atl.  321,  the  specific  items  objected 
to  in  a  decree  must  be  pointed  out. 
S.  C— Connor  v.  Edwards,  36  S.  C.  563, 
15  S.  E.  706,  that  the  judgment  is  con- 
trary to  law  is  too  indefinite.  S.  D. 
Scanlon  v.  Rock,  125  N.  W.  638  (that 
the  court  erred  in  rendering  judgment 
for  respondent  is  insufficient) ;  Tolman 
Co.  V.  Savage,  5  S.  D.  496,  59  N.  W.  882. 
Tenn. — Simmons  v.  Bailey,  105  Tenn. 
152,  58  S.  W.  277;  Ward,  Courtney 
&  Co.  V.  Tennessee  Coal,  I.  &  R.  Co., 
57  S.  W.  193.  Tex.— Modern  Brotlier- 
hood  of  America  v.  Chandler  (Tex.  Civ. 
App.),  146  S.  W.  626;  City  of  Houston 


V.  Potter,  41  Tex.  Civ.  App,  381,  91 
S.  W.  389;  Thompson  V.  Chaffee,  39 
Tex.  Civ.  App.  567,  89  S.  W.  285  (that 
the  judgment  is  against  the  law  and 
the  evidence  is  too  general) ;  Watzlav- 
zick  V.  Oppenheimer,  38  Tex.  Civ.  App. 
306,  85  S.  W.  855;  Wetz  v.  Wetz,  27 
Tex.  Civ.  App.  597,  66  S.  W.  869; 
Consolidated  Kansas  City  S.  &  R.  Co. 
V.  Corning  (Tex.  Civ.  App.),  33  S.  W. 
547  (that  the  judgment  is  excessive  is 
too  general) ;  Wright  v.  Wright  (Tex. 
Civ.  App.),  155  S.  W.  1015. 

As  to  when  a  general  assignment  of 
error  will  be  considered,  see  Water- 
bury  Lumb.  &  Goal  Co.  v.  Hinckley, 
75  Conn.  187,  52  Atl.  739;  New  York, 
N.  H.  &  H.  R.  Co.  V.  Long,  72  Conn. 
10,  43  Atl.  559;  Stevens  v.  Kelley,  66 
Conn.  570,  34  Atl.  502. 

An  assignment  that  the  verdict  "is 
not  justified  by  the  evidence  and  is 
contrary  to  law"  is  too  general  to 
raise  any  question  for  consideration. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ander- 
son, 168  Fed.  901,  94  C.  C.  A.  241.  As 
is  an  assignment  that  the  court  erred 
in  rendering  judgment.  Smith  v.  Hop- 
kins, 120  Fed.  921,  57  C.  C.  A.  193; 
Seissler  v.  Smith,  150  Ind.  88,  46  N.  E. 
993;  Clayton  v.  Plough,  93  Ind.  85; 
McFarland  v.  McFarland,  40   Ind.   458. 

Scope. — Defendants  against  whom 
judgment  by  default  was  entered,  as- 
signed as  error  that  the  complaint  did 
not  state  facts  to  constitute  a  cause 
of  action.  It  was  held  that  by  such 
assignment  they  could  not  assail  the 
judgment;  it  only  challenged  the  suf- 
ficiency of  the  complaint.  Yorn  V. 
Bracken,  153  Ind.  492,  55  N.  E.  257. 

When  a  good  cause  of  action  is  set 
forth  in  the  plaintiff's  statement  and 
a  verdict  is  rendered  for  the  plaintiff 
and  no  question  of  law  reserved,  a 
general  assignment  alleging  error  in 
entering  judgment  on  the  verdict  is  not 
good.  Wills  V.  Hardcastle,  19  Pa. 
Super.  525. 

A  specification  of  error  that  the 
court  erred  in  rendering  judgment  in 
favor  of  the  defendant  (Noble  V. 
Harter,  6  Kan.  App.  823,  49  Pac.  794, 
folloiving  Beck  i\  Baden,  3  Kan.  App. 
157,  45  Puc.  845),  or  in  favor  of  ap- 
pellee and  against  the  appellant,  is  in- 
sufficient (Civoctaw,  O.  &  G.  R.  Co.  V. 
.Jackson.  192  Fed.  792.  affirming  182 
Fed.  342).  Set  also  Wilson  v.  Mann 
fOkla.],  132  Pac.  487.  That  form  has  al- 
so been  held  insulEcient  in  the  federal 
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c.  ^yhcn  Error  Need  Not  Be  Assigned.  —  Questions  as  tb  the  suffi- 
ciency of  the  findings  or  general  or  special  verdict  to  support  the 
judgment,  or  a  defect  in  the  judgment,**"  or  that  the  pleadings  fail 
to  support  the  judgment  in  an  essential  matter,  will  be  considered  by 
the  court  on  review  though  unassigned."  If  it  appears  from  the 
record  that  the  judgment  ought  not  to  be  affirmed,^**  or  that  the  error 
is  fundamental,  such  as  the  entry  of  a  judgment  for  a  greater  amount 
than  was  actually  due,*'-*  or  where  a  judgment  was  entered  in  favor 


court  unless  supplemented  by  adding  the 
words  "on  the  facts  found."  Felker 
f.  First  Nat.  Bank  of  Cincinnati,  196 
Fed.  200,  116  C.  C.  A.  32,  affirming 
1S5  Fed.   C78, 

That  "the  judgment  of  the  court  was 
contrary  to  the  law  and  the  evidence 
and  judgment  should  have  been  ren- 
dered for  appellants  herein,"  is  too 
general.  Groesbeck  v.  Wiest  (Tex.  Civ. 
App.),  157  S.  W.  258. 

That  "the  court  erred  in  making 
and  entering  the  amended  judgment 
herein  appealed  from"  is  insufficient. 
Edmunds  v.  Inman  (S.  D.),  124  N,  W. 
430. 

An  assignment  of  error  that  "the 
court  on  the  hearing  upon  the  referee's 
report,  signed  the  judgment  as  set  out 
in  the  record,"  presents  no  question 
for  review.  John  Church  Co.  v.  Daw- 
son, 157  N.  C.  566,   72  S.   E.  1009._ 

An  assignment  of  error  submitted 
as  a  proposition,  complaining  that  the 
judgment  is  without  pleading  and  evi- 
dence to  support  it,  will  not  be  con- 
sidered if  objected  to,  it  being  too 
general.  Western  Union  Tel.  Co.  v. 
Young  (Tex.  Civ.  App.),  133  S.  W.  512. 

Attacking  Judgment  as  an  Entirety. 
An  assignment  of  error  as  follows: 
"to  which  said  judgment  defendant 
excepted  and  now  excepts  and  assigns 
the  same  as  error,"  is  not  sufficiently 
specific.  Neal  Loan  &  Bkg.  Co.  v. 
Wright,  116  Ga.  395,  42  S.  E.  715.  See 
also  Gibson  r.  Luther,  196  Fed.  203,  116 
C.  C.  A.  35;  Willingham  v.  Cedartown 
Supply  Co.   (Ga.),  75  S.  E.  823. 

Assigning  error  in  the  overrulmg  of 
a  motion  to  set  aside  the  judgment  as 
being  "against  the  law  and  the  evi- 
dence" is  too  general  whea  couched 
in  the  same  language.  Te^as  Land  & 
Irr.  Co.  V.  Sanders  (Tex  Civ.  App.), 
113  S.  W.  558. 

In  Georgia,  if  exception  be  taken 
to  a  final  judgment  as  being  erroneous 
in  itself,  the  assignment  of  error  should 
specifically   set   fo^th   the    error   or   er- 
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rors  in  it  which  are  complained  of. 
Lyndon  v.  Georgia  E.  &  E.  Co.,  129 
Ga.  353,  58  S.  E.  1047. 

That  "the  declaration  does  not  sup- 
port the  judgment"  is  a  proper  assign- 
ment of  error,  without  regard  to  what 
may  have  been  the  course  of  pleading 
and  demurring  below.  Chicago,  M.  & 
St.  P.  E.  Co.  V.  Hoyt,  50  Til.  App.  583, 
affirmed,  111  111.  617,  52   N.   E.  1127. 

That  "the  court  below  erred  in  the 
final  decree  rendered,"  etc.,  while  gen- 
eral in  its  terms,  conforms  to  the  es- 
tablished practice,  and  will  not  be  dis- 
regarded, especially  as  it  asserts  that 
the  decree  as  an  entirety  is  erroneous. 
Eobinson  v.  Murphy,  69  Ala.  543.  This 
case  is  distinguished  from  Alexander  v. 
Eea,  50  Ala.  450,  in  which  it  was 
claimed  that  the  decree  was  partially 
erroneous  and  that  specific  errors  in- 
fected it  which  ought  to  have  been 
assigned  with  precision. 

86.  Goldberg  v.  Sisseton  Loan  & 
Title  Co.,  24  S.  D.  49,  123  N.  W.  266; 

87.  Goldberg  v.  Sisseton  Loan  & 
Title  Co.  24  S.  D.  49,  123  N.  W.  266; 
Halloway  Seed  Co.  v.  City  Nat.  Bank, 
92  Tex.  187,  47  S.  W.  95,  reversing 
47  S.  W.  77;  Alamo  Fire  Ins.  Co.  v. 
Davis   (Tex.  Civ.  App.),  45  S.  W.  604. 

In  Illinois  the  question  whether  the 
declaration  was  insufficient  to  sustain 
a  judgment  has  been  examined  under 
an  assignment  of  error  that  the  court 
erred  in  rendering  a  judgment  against 
the  defendant.  Tonsor  v.  Fidelity  & 
Dep.  Co.,  158  111.  App.  515. 

Federal  Practice.  —  An  assignment 
"that  the  court  should  have  rendered 
a  judgment  for  plaintiff  on  the  plead- 
ings" presents  a  question  of  law. 
Lehnen  v.  Dickson,  148  U.  S.  71,  13 
Sup.  Ct.  481,  37  L.  ed.  373;  Jackson 
v.  Mutual  Life  Ins.  Co.,  186  Fed.  447, 
108  C.  C.  A.  369. 

88.  Huntsman  V.  Linville  Eiver 
Lumb.  Co.,  122  N.  C.  583,  29  S.  E.  838. 

89.  Davis  v.  Dodson,  4  Ariz.  16S; 
35  Pac.  105;8. 
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of  a  stranger  on  a  contract  of  indemnity  that  only  inured  to  the  benefit 
of  the  indemnitee,^"  or  that  judgment  was  entered  by  confession  with- 
out complying  with  the  provisions  of  a  statute  regulating  the  same,"^ 
or  that  the  judgment  as  copied  in  the  record  bears  interest  at  a  rate 
greater  than  the  legal  rate,^-  such  error  will  be  considered  though  no 
assignment  of  the  error  is  presented. 

2.  The  Decree.  —  If  it  is  sought  to  complain  of  error  in  the  award- 
ing of  the  decree,  such  error  must  be  assigned,**^  and  the  decree  set 
out  in  the  assignment  of  error  ;^*  and  though  the  whole  decree  is  ap- 
pealed from,  if  error  is  assigned  only  to  one  part  of  the  decree,  that 
is  the  only  part  that  the  court  has  jurisdiction  to  review.^^ 

3.  Costs.  —  Error  in  awarding  costs  must  be  specifically  assigned.^^ 
"Whether  the  court  erred  in  rendering  a  judgment  for  costs  in  favor 
of  one  defendant  against  a  co-defendant  must  be  presented  by  assign- 
ment of  error,  it  not  being  fundamental  error,**' 


90.  Freeman  v.  Bank  of  Garvin 
(Tex.   Civ.  App.),   145   S.   W.  685. 

91.  Berry  v.   Childress,  32  Tex.  370. 

92.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Osborne  (Tex.  Civ.  App.),  26  S.  W. 
274. 

93.  In  re  Rahm's  Estate,  233  Pa. 
602,  82  Atl.  941;  Condron  v.  Pennsyl- 
vania R.  Co.,  233  Pa.  197,  82  Atl.  64; 
North  Mt.  W.  S.  Co.  v.  Troxell,  223 
Pa.  315,  72  Atl.  621;  Arnold  v.  Rus- 
sell C.  &  S.  P.  Co.,  212  Pa.  303,  61 
Atl.  914;  Kunkel's  Appeal,  192  Pa. 
14,  43  Atl.  376;  Com.  v.  Maekey,  34 
Pa.  Super.  1 ;  Oakland  Borough  v.  Boy- 
den,  22  Pa.  Super.  278. 

The  rule  is  not  complied  with  when 
"assignments  simply  allege  error  to 
the  action  of  the  court  in  holding  with 
the  contention  of  the  appellees  and 
in  not  holding  in  accordance  with  the 
contention  of  the  appellant."  In  re 
Rahm's  Estate,  233  Pa.  602,  82  Atl. 
941. 

Complaining  of  the  findings  of  fact 
that  led  to  the  decree  is  insufficient. 
Standard  S.  &  0.  Co.  v.  Printz  Degreas- 
Ing   Co.,   232  Pa.   64,   81   Atl.   129. 

94.  Hilliard  v.  Sterlingworth  R. 
Supply  Co.  (Pa.),  84  Atl.  680;  Con- 
neaut  Lake  Ice  Co.  v.  Quigley,  225 
Pa.  605,  74  Atl.  648;  North  Mt.  W.  S. 
Co.  V.  Troxell,  223  Pa.  315,  72  Atl. 
621;  Cessna's  Estate,  192  Pa.  14,  43 
Atl.  376;  Jones  v.  Aronson,  45  Pa. 
Super.   148. 

Where  the  appellant  is  required  to 
"state  as  particularly  as  may  be"  the 
matter  in  the  decree  alleged  to  be  er- 
roneous (Rule  24,  Circuit  Court  of  Ap- 
peals,   47    Fed.    xi,    11    C.    C.    A.     ex). 


specifications  that  "the  court  erred  in 
directing  a  decree  for  the  complain- 
ants without  considering  and  provid- 
ing for  the  just  and  equitable  claim 
of  the  defendant,"  and  "the  court 
erred  in  disregarding  the  equities  of 
the  controversy,"  are  insufficient  (Mc- 
Farlane  v.  Colling,  76  Fed.  23,  46  U. 
S.  App.  141,  22  C.  C.  A.  23). 

Whether  a  court  erred  in  decreeing 
upon  a  verdict,  or  whether  there  was 
error  in  the  decree  itself,  must  be  as- 
signed in  the  bill  of  exceptions  to  have 
the  matter  considered.  R.  J.  Booth  & 
Co.  V.  Mohr  &  Sons,  122  Ga.  333,  50  S. 
E.  173;  Denham  v.  Walker,  93  Ga.  497, 
21   S.  E.  102. 

In  New  Jersey  a  decree  in  chancery 
cannot  be  assailed  where  the  grounds 
of  appeal  relied  on  are  not  stated  in 
the  petition  of  appeal.  New  Jersey 
Bldg.  &  Loan  Co.  v.  Lord,  66  N.  J. 
Eq.  344,  58  Atl.  185. 

Objection  to  Part  of  Decree. — In 
order  to  object  to  a  part  of  the  decree 
the  error  must  be  assigned.  In  re 
Assignment  of  Bank  of  Oregon,  32  Ore. 
84,  51   Pac.   87. 

95.  Kouka  v.  Kouka,  221  111.  98,  77 
N.  E.  556. 

As  to  matters  regarding  questions 
involving  joint  and  several  assignments 
of  error,  see  infra,  XI, 

96.  Freese  v.  Glos,  248  111.  280,  93 
N.  E.  745,  this  is  not  covered  by  an 
assignment  that  the  court  erred  in  de- 
creeing that  complainant  recover  of 
defendant  $43.10  as  costs. 

97.  Missouri,  K.  &  T.  R.  Co.  V. 
Demere  &  Coggin  (Tex.  Civ.  App.),  145 
S.   W.   623. 
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Vm.  RULING  ON  MOTION  FOR  NEW  TRIAL  OR  FOR  DI- 
RECTION OF  VERDICT.  — A.  General  Rule.  — In  many  states 
errors  committed  during  the  trial  for  which  a  new  trial  is  asked  can- 
not be  availed  of  on  review  unless  the  action  of  the  court  in  granting 
or  overruling  the  motion  for  a  new  trial  be  assigned  as  error.®^     The 


Error  Eegarding  Costs. — An  assign- 
ment of  error  calling  in  question  the 
decision  of  the  court  as  to  costs  will 
not  be  considered  in  the  absence  of 
a  motion  in  the  lower  court  to  modify 
or  correct  the  judgment.  Baldwin  v. 
Sutton,  l^S  Ind.  591,  47  N.  E.  629, 
1067. 

98.  Ala. — Glass  v.  Meyer,  124  Ala. 
332,  26  So.  890.  Ariz.— Turner  v. 
FrankJin,  10  Ariz.  188,  85  Pac.  1070. 
HI. — City  of  Kankakee  f.  Phipps,  135 
111.  App.  585;  Hansell-Elcock  Foundry 
Co.  V.  Clark,  115  111.  App.  209.  Ind. 
City  of  Jeffersonville  v.  Gray,  165  Ind. 
26,  74  N.  E.  611;  Allen  v.  State,  74 
Ind.  216;  Craig  v.  Ensey,  63  Ind.  140; 
Huffman  v.  Indiana  Nat.  Bank,  51  Ind. 
394;  Ft.  Wayne,  J.  &  S.  E.  Co.  v.  Mc- 
Donald, 48  Ind.  241  (in  order  to  raise 
questions  of  evidence) ;  Bartholomew  v. 
Preston,  46  Ind.  286  (to  repeat  the 
reasons  for  a  new  trial  as  assignments 
of  error,  without  alleging  as  error  the 
overruling  of  the  motion  for  a  new 
trial,  presents  no  question  for  review) ; 
Reinhart  v.  State,  45  Ind.  147;  Dowell 
V.  Mendenhall,  45  Ind.  65;  United 
States  H.  &  A.  Ins.  Co.  v.  Batt  (Ind. 
App.),  97  N.  E.  195  (an  independent 
assignment  improper) ;  City  of  Terre 
Haute  V.  Fagan,  21  Ind.  App.  371,  52 
N.  E.  457;  Cromer  v.  State,  21  Ind. 
App.  502,  52  N.  E.  239.  Kan.— Bennett 
V.  National  Sup.  Co.,  80  Kan.  437,  102 
Pac.  511;  Coffej'^ille  Gas  Co.  v.  Dooley, 
73  Kan.  758,  84  Pac.  719;  Binns  v. 
Adams,  54  Kan.  615,  38  Pac.  792; 
Quinton  V.  Waters,  9  Kan.  App.  884, 
59  Pac.  664;  Johnson  f.  Badger  Lumb. 
Co.,  8  Kan.  App.  580,  55  Pac.  517. 
Neb. — Achenbach  v.  Pollock,  64  Neb. 
436,  90  N.  W.  304;  Coxe  Bros.  &  Co. 
V.  Omaha  Coal  Co.,  4  Neb.  (Unof.) 
412,  94  N.'W.  519;  German  Mut.  Fire 
■  Ins.  Co.  V.  Palmer,  3  Neb.  (Unof.) 
688,  92  N.  W.  624.  N.  M.— Church  v. 
Territory,  14  N.  M.  226,  91  Pac.  720. 
Okla. — Butler  v.  Oklahoma  State  Bank, 
129  Pac.  750;  Hunter  v.  Hines,  127 
Pac.  386;  Burrus  v.  Funk,  29  Okla. 
677,  119  'Pac.  976;  Meyer  v.  James,  29 
Okla.   7,   115  Pac.   1016;   Stinchcomb   v. 
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Myers,  28  Okla.  597,  115  Pac.  602. 
S.  D.— Whaley  v.  Vidal,  26  S.  D.  300, 
128  N.  W.  331.  Tex. — Clark  v.  Pearce, 
80  Tex.  146,  15  S.  W.  787;  Texas  & 
Pac.  R.  Co.  V.  Norman  (Tex.  Civ. 
App.),  91  S.  W.  594;  International  & 
G.  N.  R.  Co.  V.  Branch,  29  Tex.  Civ. 
App.  144,  56  S.  W.  542,  68  S.  W.  338; 
Armstrong  v.  Elliott,  20  Tex.  Civ.  App. 
41,  48  S.  W.  605,  49  S.  W.  635. 

And  see  Lee  v.  Clark  Implement  Co. 
(S.  D.),  141  N.  W.  986. 

To  enable  the  court  to  review  ques- 
tions of  evidence,  it  is  necessary  to 
assign  the  overruling  of  the  motion  for 
new  trial  as  erroneous.  Ft.  Wayne, 
J.  &  S.  R.  Co.  V.  McDonald,  48  Ind. 
241. 

In  the  absence  of  an  assignment  of 
error  to  the  overruling  of  the  motion 
for  a  new  trial,  the  court  will  not  re- 
view questions  relative  to  the  absence 
of  evidence  to  support  a  finding,  or 
the  garnishment  of  funds.  Bennett 
V.  National  Supply  Co.,  80  Kan.  437, 
102  Pac.  511.  Nor  will  the  sufficiency 
of  the  e\'idence  to  sustain  the  verdict 
be  considered.  City  of  Kankakee  v. 
Phipps,  135  111.  App.  585;  Chicago,  G. 
W.  R.  Co.  V.  Gitchell,  95  111.  App.  1; 
Moores  v.  Jones,  4  Neb.  (Unof.)  319, 
93  N.  W.   1016. 

The  overruling  of  the  motion  for  a 
new  trial  must  be  assigned  on  the  peti- 
tion in  error,  to  have  questions  aris- 
ing on  the  trial  brought  up  for  review 
(Coffeyville  Gas  Co.  v.  Dooley,  73  Kan. 
758,  84  Pac.  719;  Beckwith  v.  Dieks 
Lbr.  &  Coal  Co.,  75  Neb.  349,  106  N. 
W.  442),  and  it  must  appear  from  the 
record  that  the  court  erred  in  over- 
ruling the  motion  (James  v.  Higgin- 
botham,  60  Neb.  625,  82  N.  W.  203; 
Coxe  Bros.  &  Co.  v.  Omaha  Coal  Co., 
4  Neb.  [Unof.]  412,  94  N.  W.  519; 
Zimmerman  v.  Kearney  County  Bank, 
3  Neb.  [Unof.]  323,  91  N.  W.  497). 

In  Minnesota,  under  laws  of  1901, 
c.  113,  an  aggrieved  party  may  spe- 
cifically designate  the  errors  to  be  re- 
viewed on  the  motion  for  a  new  trial. 
If  he  fails  to  do  so  he  is  deprived  of 
the    right    to    assign    and    contest    such 
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questions  so  assigned  must  be  originally  presented  in  the  lower  court 
on  the  motion  as  ground  for  granting  the  new  trial;  they  cannot  be 


alleged  errors  unless  lie  has  excepted 
thereto  at  the  trial.  This  changes  the 
practice  formerly  in  vogue.  Olson  v. 
Berg,  87  Minn. '277,  91  N.  W.  1103; 
Cappio  V.  Wiedemann,  86  Minn.  156, 
90  N.  W.  368. 

Effect  of  Texas  Rules  of  1912.— "A 
comparison,  we  think,  of  rules  24  and 
25  as  they  now  are  with  the  same  rules 
before  being  amended  January  24, 
1912,  clearly  demonstrates  that  the 
only  additional  duty  that  has  been 
placed  on  a  litigant  as  a  prerequisite 
to  his  assignments  of  error  being  con- 
sidered in  the  appellate  court  is  that 
he  shall  have  raised  the  question  pre- 
sented in  his  assignment  of  error  by  a 
motion  for  a  new  trial,  filed  in  the 
trial  court,  and  if  he  has  done  this, 
as  we  view  the  matter,  the  assignments 
of  error  under  the  new  rules  need  not 
be  more  specific  or  definite  than  was 
required  under  the  rules  before  the 
amendment  of  January  24,  1912."  Nunn 
V.  Veale  (Tex.  Civ.  App.),  149  S.  W. 
758. 

Waiver  When  Motion  Omitted  From 
Brief. — Appellant's  failure  to  set  out 
in  his  brief  a  copy  or  the  substance  of 
the  motion  for  a  new  trial,  waives  an 
assignment  of  error  to  the  overruling 
of  such  motion.  Brier  v.  Mankey,  47 
Ind.  App.  7,  93  N.  E.  672. 

An  exception  to  this  practice  pre- 
vails in  Montana.  Hickey  V.  Anaconda 
Copper  Min.  Co.,  33  Mont.  46,  81  Pac. 
806. 

The  error  may  be  assigned  inde- 
pendently of  the  motion  for  a  new 
trial,  it  not  being  necessary  to  assign 
error  in  the  overruling  of  the  motion 
in  order  to  review  the  error  complained 
of. 

Rule  in  Federal  Court. — This  rule  is 
not  applicable  to  the  federal  court,  it 
being  held  that  "the  action  of  the 
court  upon  the  motion  for  a  new  trial 
rested  in  the  sound  discretion 
of  the  trial  court  and  is  not  review- 
able" by  the  Circuit  Court  of  Appeals. 
Gibson  v.  Luther,  196  Fed.  203,  116 
C.  C.  A.  35. 

If  an  action  at  law  in  the  federal 
court  is  tried  without  a  jury,  and 
judgment  is  given  upon  a  general  find- 
ing, the  review  on  writ  of  error  can 
extend    only    to    the    rulings     of     the 


court  during  the  progress  of  the  trial. 
The  overruling  of  a  motion  for  a  new 
trial,  whether  the  verdict  be  general 
or  special,  is  ordinarily  a  matter  of 
discretion,  cannot  be  reviewed.  An  as- 
signment of  error  on  the  overruling  of 
the  motion  is  not  available.  Atlas  Dis- 
tilling Co.  V.  Eheinstrom,  86  Fed.  244, 
30   C.  C.  A.  10. 

In  Texas  the  action  of  the  court  in 
granting  or  refusing  a  new  trial  will 
not  be  considered  unless  the  assignment 
of  error  be  a  proposition  in  itself,  or 
be  followed  by  a  suitable  proposition 
and  statement.  Texas  &  P.  E.  Co.  v. 
Middleton  (Tex.  Civ.  App.),  94  S.  W, 
1097;  Taylor  v.  San  Antonio  &  A.  P. 
E.  Co.,  36  Tex.  Civ.  App.  658,  83  S.  W. 
73S;  Texas  &  K  &  O.  E.  Co.  v.  Lee, 
33  Tex.  Civ.  App.  23,  74  S.  W.  345; 
King  17.  Henderson,  29  Tex.  Civ.  App. 
601,  69  S.  W.  487;  Scott  v.  Farmers' 
&  Merchants'  Nat.  Bank  (Tex.  Civ. 
App.),  66  S.  W.  485,  reversed,  97  Tex. 
31,  75  S.  W.  7,  104  Am.  St.  Eep.  835. 
An  assignment  that  "the  court  erred 
in  overruling  the  defendant 's  motion 
for  a  new  trial  for  the  reasons  as- 
signed in  said  motion,"  is  too  gen- 
eral. Smith  r.  Adoue  &  Lobit  (Tex. 
Civ.    App.),    154    S.    W.    258. 

When  Motion  for  New  Trial  Un- 
necessary.— When  the  assignments  of 
error  attack  the  judgment  only  for  er- 
ror in  overruling  the  exceptions,  gen- 
eral and  special  to  plaintiff's  petition, 
the  court  will  not  consider  the  facts 
and  the  absence  of  a  motion  for  a  new 
trial  is  not  material.  Trotti  v.  Kinnear 
(Tex.  Civ.  App.),  144  S.  W.  326. 

In  criminal  cases  also  this  rule  ap- 
plies. Cain  V.  State  (Tex.  Crim.),  153 
S.  W.  147. 

It  is  also  held  that  error  cannot  be 
assigned  upon  the  overruling  of  the 
motion  unless  the  motion  is  preserved 
in  the  bill  of  exceptions.  Eowe  v.  Peo- 
ple, 26  Colo.  542,  59  Pac.  57;  Edwards 
V.  People,  26  Colo.  539,  59  Pac.  56. 

In  Montana  this  rule  does  not  ap- 
ply in  criminal  cases.  Territory  v.  Eeh- 
berg,  6  Mont.  467,  13  Pac.  132. 

As  to  error  in  overruling  motion  to 
quash  indictment,  see  supra,  VII,  B,  3. 
As  to  joint  assignment  of  error 
where  the  exception  to  the  overruling 
of  the  motion  was  several,  see  XI, 
infra. 

Vol.  VIII 


620 


ERRORS,   ASSIGNMENT   OF 


assigned  independently  as  errors  for  the  first  time  in  the  appellate 
court."' 


99.  Ariz. — Turner  r.  Franklin,  10 
Ariz.  188,  85  Pac.  170.  Ga.— Ozburn 
r.  State,  87  Ga.  173,  13  S.  E.  2-t7. 
Ind. — Citv  of  Jeffersonville  v.  Gray, 
1(55  Ind. '26,  74  N.  E.  611;  Singer  v. 
Tormoehlen,  150  Ind.  287,  49  N.  E. 
1055;  Lindsey  v.  State,  82  Ind.  7.  Ky. 
Bailev  v.  Louisville  &  N.  R.  Co.,  19 
Ky.  L.  Eep.  1617,  44  S.  W.  105.  Mo. 
Montague  Compressed  Air  Co.  V.  City 
of  Fulton,  166  Mo.  App.  11,  148  S.  W. 
422;  Davis  v.  Barada-Ghio  E.  E.  Co., 
163  Mo.  App.  328,  143  S.  W.  1108. 
Okla.— Graham  v.  Yates,  128  Pac.  119; 
Menten  v.  Shuttee,  11  Okla.  381,  67 
Pac.  478.  Tex.— Holmes  v.  State  (Tex. 
Crim.),  150  S.  W.  926;  Jones  v.  State, 
55  Tex.  Crim.  207,  116  S.  W.  1147;  Sue 
r.  State,  52  Tex.  Crim.  122,  105  S.  W. 
804;  San  Antonio  Tract.  Co.  v.  Emer- 
son (Tex.  Civ.  App.).  152  S.  W.  468; 
Walker  v.  Metropolitan  St.  E.  Co. 
(Tex.  Civ.  App.),  151  S.  W.  1142;  Ar- 
buckle  Bros.  v.  Everybody's  G.  &  M. 
Co.  (Tex.  Civ.  App.),  148  S.  W.  1136. 
See  also:  Ga. — Simpson  v.  State  (Ga. 
App.),  77  S.  E.  105.  Neb.— DeWolf  v. 
Eetzlaff,  140  N.  W.  772.  Tex.— White 
r.  State  (Tex.  Crim.),  157  S.  W.  152; 
Morrow  r.  Harvev  (Tex.  Civ.  App.), 
157  S.  W.  206;  Texas  Midland  E.  v. 
Cummins  (Tex.  Civ.  App.),  156  S.  W. 
542;  Wright  r.  Wright  (Tex.  Civ.  App.), 
155  S.  W.  1015;  San  Antonio  &  A.  P. 
R.  Co.  V.  Gray  (Tex.  Civ.  App.),  154 
S.  W.  229. 

That  the  verdict  was  contrary  to 
an  instruction  cannot  be  first  assigned 
as  error  where  it  was  not  so  presented 
in  the  motion  for  a  new  trial.  Palmer 
V.  First  Bank  of  Ulysses,  59  Neb.  412, 
81   K  W.  303. 

To  entitle  a  party  to  have  an  er- 
roneous ruling  considered  on  appeal, 
such  ruling  should  have  been  specified 
upon  the  motion  for  a  new  trial  as 
one  of  the  grounds  therefor.  David- 
son V.  Patton  (Tex.  Civ.  App.),  149  S. 
W.  757  (unless  the  error  be  fundamen- 
tal) ;  Hogan  v.  Peterson,  8  Wyo.  549, 
59   Pac.    162. 

In  Texas,  Eule  25  (142  S.  W.  xii) 
as  amended  requires  that  "the  as- 
signment of  error  itself  point  out  the 
portion  of  the  motion  for  a  new  trial 
in  which  the  error  complained  of  in 
the    assignment    was    called   to    the    at- 
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tention  of  the  trial  court."  Davidson 
r.  Patton  (Tex.  Civ.  App.),  149  S.  W. 
757. 

The  purpose  of  the  supreme  court  in 
amending   rules   24   and   25    (142   S.   W. 
xii)    "was  to  require  a  litigant  in  all 
cases  to  file   and   present  a  motion  for 
a  new  trial  in  the  trial  court  as  a  basis 
for    the    consideration    of     his    assign- 
inents  of  error  based  thereon,  as  it  had 
been  held  by  the  courts  under  the  old 
rules    that,    in    cases    tried    before    the 
trial  court  without  a  jury,  assignments 
of    error    could    be    considered    by    the 
appellate   courts  though  no  motion  for 
a  new  trial  had  been  filed  or  urged  in 
the  trial  court  raising  the  question  cov- 
ered by  the  assignment.      .      .      .      We 
find  nothing  in   the   amended  rules  un- 
der consideration  requiring  that  the  er- 
ror complained  of  should  be  set  out  in 
the  motion   for  a  trial  any  more   fully 
or  with  any  greater  degree  of  certainty 
than  was  formerly  or   than  is  now^  re- 
quired   to    be    set    out    in    the    assign- 
ments of  error  based  thereon;   in  fact, 
we  think  there   are  many  reasons  why 
the  spirit  and  purpose  of  the  rules  are 
fully  complied  with,  though  the  ground 
relied  on  and  set  up  in  the  motion  for 
a   new   trial   be   more   general   than    in 
the    assignments    of   error   based   there- 
on,   for    the    reason    that    the    evident 
purpose   of  the  new  rules   in   requiring 
a  motion   for   a   new   trial   as   a   prere- 
quisite to   the   consideration  of  an   as- 
signment   of    error   based    thereon    was 
to  give  the   trial  court   an   opportunity 
to    correct    the    error,    and,    as     he     is 
necessarily   familiar   with   all   the    pro- 
ceedings  had   on   the  trial   before   him, 
a    more   general   suggestion    of   the    er- 
ror   complained    of    should    be    deemed 
sufficient  than  should  be  required  in  the 
assignments   of   error   and   which   is  to 
be  passed  upon  by  the  appellate  court, 
as  that  court  cannot  be  so  familiar  with 
the  proceedings  had  on  the  trial  of  the 
case,   and   this,   we   think,   is   the   cause 
of  the  difference  in  the  language  in  the 
rules  as  amended  when  applied  to   the 
assignments    of    error   based    thereon." 
Xunn   V.   Veale    (Tex.    Civ.    App.),   149 
S.   W.   758.     See   also   Astin   v.   Mostel- 
ler    (Tex.    Civ.    App.),    152    S.    W.    495. 
Under   an   assignment   of   error   com- 
plaining of  the   error   of  the   court  in 
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Where  the  question  merely  of  sufficiency  or  legal  effect  of  the  evi- 
dence is  assigned  as  error  in  the  motion  for  a  new  trial,  the  answer 
of  the  jury  to  interrogatories  will  not  be  considered.^ 

It  is  improper  to  group  in  one  assignment  of  error  complaining  of 
the  refusal  to  grant  a  new  trial,  a  number  of  specifications  of  error, 
each  error  should  be  made  the  subject  of  a  particular  assignment.^ 
There  is  authority  that  the  assignment  should  set  forth  the  motion,  the 
reason  assigned  for  the  motion  and  the  order  of  the  court  thereon.^ 

To  justify  the  reversal  of  a  judgment  for  errors  of  law  occurring 
at  the  trial,  it  must  appear  not  only  that  the  alleged  errors  were  com- 
mitted, but  also  that  the  court  erred  in  denying  the  application  for  a 
new  trial.^    It  has  been  held,  however,  that  the  rule  will  be  adhered 


refusing  a  new  trial  "because  the  tes- 
timony overwhelmingly  shows  that 
there  was  no  negligence  on  the  part  of 
the  defendant  authorizing  a  recovery 
by  the  plaintiff,"  is  sufficient  to  bring 
in  re\'iew  the  evidence  on  the  subject 
of  negligence  as  a  whole,  and  in  all 
of  its  parts.  Texas  &  N.  &  O.  B.  Co. 
V.  Murray  (Tex.  Civ.  App.),  132  S.  W. 
496.  The  court  states  that  it  does 
not  consider  this  in  conflict  with  either. 
Searcy  v.  Grant,  9a  Tex.  97,  37  S.  W. 
320,  nor  with  Houston  Oil  Co.  v.  Kim- 
ball   (Tex.   Civ.  App.),  122  S.  W.   533. 

1.  Lake  Erie  &  W.  K.  Co.  v.  Mc- 
Fall  (Ind.),  72  K  E.  552  (reversed  on 
other  grounds  in  165  Ind.  574,  76  N.  E. 
400);  Sievers  v.  Peters  Box  Co.,  151 
Ind.  642,  50  N.  E.  877,  52  N.  E.  399; 
Chicago,  St.  L.  &  P.  E.  Co.  v.  Ken- 
nington,  123  Ind.  40O,  24  N.  E.  137; 
Staser  v.  Hogan,  120  Ind.  207,  21  N.  E. 
911,   22   N.   E.   990. 

2.  Curtin  v.  People's  Natural  Gas 
Co.,  233  Pa.  397,  82  Atl.  503. 

If  on  the  motion  for  a  new  trial 
appellant  specifies  particularly  the 
grounds  of  his  motion,  he  is  confined 
in  the  appellate  court  to  the  reasons 
specified  below,  and  waives  all  causes 
for  a  new  trial  not  set  forth  in  his 
written  grounds.  West  Chicago  St.  R. 
Co.  V.  Krueger,  168  111.  586,  48  N.  E. 
442;  Hollenbeck  v.  Detrick,  162  111.  388, 
44  N.  E.  732;  Brewer  Brew.  Co.  v. 
Boddie,  162  111.  346,  44  N.  E.  819;  Hintz 
V.  Graupner,  138  111.  158,  27  N.  E.  935; 
Consolidated  Coal  Co.  v.  Schaefer,  135 
111.  210,  25  N.  E.  788;  Ottawa,  0.  & 
F.  E.  V.  R.  Co.  V.  McMath,  91  111. 
104. 

But  when  no  statement  in  writing  of 
the  points  relied  on  for  a  new  trial  is 
filed  with  the  motion,  and  no  objection 
is    made    because    of    the    omission    to 


file,  such  statement,  the  filing  of  the 
statement  is  treated  as  waived,  and 
error  may  be  assigned  in  the  appellate 
court  for  the  overruling  of  the  motion 
for  new  trial.  West  Chicago  St.  E.  Co. 
r.  Krueger,  168  111.  586,  48  N.  E.  442; 
Ottawa,  O.  &  F.  E.  V.  E.  Go.  v.  Mc- 
Math, 91  111.  104. 

If  on  the  argument  of  the  motion 
for  a  new  trial  counsel  stated  he  had 
no  fault  to  find  except  upon  the  grounds 
there  specified,  he  waives  the  right  to 
assign  other  errors  upon  appeal.  Shoaff 
V.  Funk,  73  111.  App.  550,  affirmed  in 
182  111.  224,  54  N.  E.  969. 

Propriety  of  Instructions. — Where  it 
is  sought  to  present  tne  propriety  of 
giving  or  refusing  instructions,  no  mo- 
tion for  a  new  trial  is  necessary,  and 
error  may  be  assigned  in  the  appellate 
court.  Illinois  Cent.  R.  Co.  v.  O 'Keef  e, 
154  111.  508,  39  N.  E.  60'6. 

3.  People's  Nat.  Bank  V.  Hazard, 
231  Pa.  552,  80  Atl.  1094. 

In  Texas,  it  is  provided  that  the  as- 
signment of  error  must  refer  to  that 
portion  of  the  motion  for  a  new  trial 
in  which  the  error  is  complained  of. 
Rule  25  for  Court  of  Civil  Appeals, 
1912,  142  S.  W.  xii;  Jones  v.  Edwards 
(Tex.  Civ.  App.),  152  S.  W.  727. 

4.  Ind. — City  of  Jeffersonville  v. 
G*ray,  165  Ind.  26,  74  N.  E.  611;  City 
of  Terre  Haute  v.  Fagan,  2.1  Ind.  App. 
371,  52  N.  E.  457.  Kan. — Dryden  v. 
Chicago,  K.  &  N.  E.  Co.,  47  Kan.  445, 
28  Pac.  153;  Strut  hers  v.  Fuller,  45 
Kan.  735,  26  Pac.  471;  Clark  v.  Schnur, 
40  Kan.  72,  19  Pac.  327;  Carson  v. 
Funk,  27  Kan.  524;  Wright  v.  Darst, 
8  Kan.  App.  492,  55  Pac.  516.  Neb. 
Orcutt  V.  McNair,  92  N.  W.  200;  As- 
chonbach  v.  Pollock,  64  Neb.  436,  90 
N.  W.  304;  Coxe  Bros.  &  Co.  ix,  Omaha 
Coal  Co.,  4  Neb.  (Unof.)  412,  94  N.  W. 
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to  only  M'herc  the  question  is  raised  by  counsel.    Wliere  not  so  raised, 
the  objection  will  be  deemed  waived."^ 

B.  Specific  Grounds  To  Be  Set  Out  in  Motion  and  Assignment. 
"Wliile  the  motion  for  a  new  trial,  as  a  rule,  must  contain  specifically 
the  grounds  of  objection  sought  to  be  presented  by  the  assignments  of 
error, ■*  the  assignment  must  also  set  out  the  specific  ground  of  error 
relied  on,"  apart  from  any  reference  to  or  what  may  be  contained  in 
the  motion  for  a  new  trial,'*  and  must  refer  to  that  portion  of  the  mo- 
tion for  new  trial  in  which  the  error  is  complained  of.^^  When  the 
motion  for  a  new  trial  is  based  on  more  than  one  ground,  the  assign- 


519.  Okla. — Beall  v.  Mutual  Life  Ins. 
Co.,  7  Okla.  2S5,  54  Pac.  474;  Douglas 
Co.  V.  Sparks,  7  Okla.  259,  54  Pac.  467. 
Tex, — Armstrong  i\  Elliott,  20'  Tex.  Civ. 
App.   41,   48   S.   W.   605,   49   S.   W.   635. 

5.  Coxe  Bros.  &  Co.  v.  Omaha  Coal 
Co.,  4  Neb.  (Unof.)  412,  94  N.  W.  519; 
Orcutt  V.  McNair  (Neb.),  92  N.  W. 
200. 

6.  Ariz. — DeMund  Lumb.  Co.  v.  Stil- 
well,  8  Ariz.  1,  68  Pac.  543.  Ind.— City 
of  Jeffersonville  v.  Gray,  165  Ind.  26, 
74  N.  E,  611;  Knisely  v.  Hire,  2  Ind. 
App.  86,  28  N.  E.  195.  S.  D.— Eed- 
■water  Land  &  Canal  Co.  v.  Eeed,  128 
N.  W.  702.  Tex. — Davidson  v.  Pat- 
ton  (Tex.  Civ.  App.),  149  S.  W.  757; 
Arbuckle  Bros.  v.  Everybody's  G.  & 
M.  Co.  (Tex.  Civ.  App.),  148  S.  W. 
1136;  Wallis  v.  Turner  (Tex.  Civ.  App.), 
95  S.  W.  61. 

See,  however,  Chapman  v.  Eneberg, 
95  Mo.  App.  127,  68  S.  W.  974. 

If  the  motion  for  a  new  trial  fail 
to  point  out  the  matter  regarding  which 
error  is  claimed,  such  defect  cannot 
be  cured  by  incorporating  the  grounds 
in  the  bill  of  exceptions  and  then  spe- 
cifically assigning  error.  Phoenix  Ins. 
Co.  V.  Schwartz,  115  Ga.  113,  41  S.  E. 
240,  90  Am.  St.  Rep.  98,  57  L.  E.  A. 
752. 

7.  la. — Nordine  v.  Rosengreen,  89  N. 
W.  103.  Minn.— Thiele  v.  Bergc,  SI 
Minn.  505,  84  N.  W.  320.  Pa.— Mix  v. 
North  American  Co.,  209  Pa.  636,  59 
Atl.  272.  Tex. — Sullivan  v.  Houston  & 
T.  C.  R.  Co.  (Tex.  Civ.  App.),  151  S. 
W.  838;  Ward  r.  State,  63  Tex.  Crim. 
194,  140  S.  W.  1109;  Allen  v.  Kitchen 
(Tex.  Civ.  App.),  156  S.  W.  331. 

If  assignments  seek  to  raise  every 
question  presented  in  the  motion  for 
new  trial  they  are  too  general  to  be 
considered.  Dromgoole  Bros.  v.  Lis- 
sauer  &  Co.  (Tex.  Civ.  App.),  152  S.  W. 
1154. 


An  assignment  that  "the  court  erred 
in  overruling  defendant's  first  amended 
motion  for  a  new  trial,  because  the  ver- 
dict of  the  jury  is  contrary  to  law  and 
is  not  supported  by  the  evidence,  in 
that  the  great  preponderance  of  the 
evidence  was  in  favor  of  the  defend- 
ant," is  insufficient,  it  being  too  gen- 
eral in  its  nature  and  does  not  point 
out  specifically  the  matter  complained 
of.  Bennett  v.  Louisiana  &  T.  Lumb. 
Co.    (Tex.   Civ.  App.),  148  S.  W.  1189. 

Error  in  Admission  of  Affidavit 
When  it  is  sought  to  complain  of  er- 
ror in  the  admission  of  certain  tes- 
timony contained  in  an  affidavit  on  the 
motion  for  a  new  trial,  the  specific 
portions  objected  to  must  be  pointed 
out.  Harper  v.  State,  131  Ga.  771,  782, 
63   S.  E.  339. 

8.  Nordine  v.  Eosengreen  (Iowa), 
89  N.  W.  103;  Thiele  v.  Berge,  81  Minn. 
505,    84    N.   W.   320. 

8a.  Whitten  v.  Whitten  (Tex.  Civ. 
App.),  157  S.  W.  277;  J.  F.  Siensheimer 
Co.  V.  Marvland  Motor  Oar  Ins.  Co. 
(Tex.  Civ.  App.),  157  S.  W.  228;  Mor- 
row V.  Harvey  (Tex.  Civ.  App.),  157 
S.  W.  206;  Peck  ty.  Morgan  (Tex.  Civ. 
App.),  156  S.  W.  917;  Konz  v.  Henson 
(Tex.  Civ.  App.),  156  S.  W.  593;  Allen 
v.  Kitchen  (Tex.  Civ.  App.),  156  S.  W. 
331. 

Limitation  of  Rule. — It  not  being 
necessary  "that  objections  to  charges 
given  and  refused  should  be  set  up  in 
the  motion  for  a  new  trial,"  assign- 
ments presenting  those  questions  are 
not  required  to  conform  to  the  rule 
requiring  them  to  refer  to  that  por- 
tion of  the  motion  for  new  trial  where- 
in the  error  was  complained  of.  San 
Antonio  &  A.  P.  Ey.  Co.  v.  Tucker 
(Tex.  Civ.  App.),  157  S.  W.  175;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Beaseley  (Tex. 
Civ.  App.),  155  S.  W.  183. 
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ment  of  errors  must  set  forth  each  ground  separately  and  distinctly.'' 
C.  Error  in  Granting  or  Denying  Motion.  —  An  assignment  of 
error  that  merely  avers  error  generally  in  the  granting  or  denying 
of  the  motion  for  a  new  trial  presents  none  of  the  questions  involved 
in  the  motion.^''  Such  an  assignment  as  that  ' '  the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial,""  or  that  the  court 


9.  Main!  v.  Main,  7  Ariz.  149,  60 
Pae.  888. 

Nor  will  the  court  consider  an  as- 
signment of  error  complaining  of  the 
action  of  the  court  in  overruling  a  mo- 
tion for  a  new  trial  when  the  state- 
ment under  the  assignment  does  not 
refer  to  the  charge,  and  no  reference 
thereto  made  in  the  brief  or  else- 
where. Erp  p.  Meachem  (Tex.  Civ. 
App.),  130  S.  W.  230. 

10.  Ariz. — Main  r.  Main,  7  Ariz.  149, 
60  Pac.  888.  la.— Goldstein  v.  Morgan, 
122  Iowa  27,  96  N.  W.  897.  Ky.— Max- 
well V.  Dudley,  13  Bush  403;  Smith  v. 
Williams,  4  Ky.  L.  Eep.  631;  White  v. 
Dean,  4  Ky.  L.  Eep.  265.  Minn. — 
Hughes  V.  Meehan,  84  Minn.  226,  87 
N.  W.  768.  Neb. — Mains  v.  Mains,  1 
Neb.  (Unof.)  679,  95  N.  W.  776.  Okla. 
Fooshee  v.  State,  3  Okla.  Crim.  666, 
108  Pac.  554.  Tex.— St.  Louis,  I.  M. 
&  S.  E.  Co.  r.  Dobie  &  Billingsley  (Tex. 
Civ.  App.).  75  S.  W.  340;  City  of  Pales- 
tine V.  Addington  (Tex.  Civ.  App.),  75 
S.  W.  322. 

Scope. — "Under  the  general  assign- 
ment of  error  that  the  court  should 
have  granted  a  new  trial,  the  appellant 
may  urge  the  rejection  of  proper  and 
the  admission  of  improper  evidence,  the 
giving  of  improper,  and  the  refusal  of 
proper  instructions,  where  proper  ob- 
jections were  made  and  exceptions 
saved  to  the  rulings  therein  when  of- 
fered, and  also  that  the  evidence  does 
not  sustain  the  verdict."  Interna- 
tional T.  B.  Co.  V.  Mackhorn,  158  111. 
App.  543. 

No  question  as  to  the  sufficiency  of 
the  complaint  is  presented  by  sucli  an 
assignment.  New  v.  Jackson  (Ind. 
App.),  95  N.  E.  328. 

Under  an  assignment  that  the  court 
erred  in  refusing  a  new  trial,  the  only 
question  is  whether  there  was  a  mani- 
fest abuse  of  discretion  in  refusing  a 
new  trial  and  no  complaint  as  to  the 
evidence  or  instructions  can  be  made. 
Com.  V.  Houghton,  31  Pa.  Super.  528. 

11.  U.  S.— Western  Union  Tol.  Co.  v. 
Winland,   182   Fed.   493.     Ariz.— Miller 


V.  Douglas,  7  Ariz.  41,  60  Pac.  722  (un- 
less each  ground  be  separately  stated 
in  the  assignment  of  errors).  la. — 
Davison  v.  Eatcliffe,  98  N.  W.  472; 
Shoemaker  v.  Turner,  117  Iowa  340,  90 
N.  W.  709;  Phelps,  Dodge  &  Palmer 
Co.  V.  Samson,  113  Iowa  145,  84  N.  W. 
1051;  Irish  V.  Chicago,  M.  &  St.  P.  E. 
Co.,  84  N.  W.  70'9;  Betts  v.  City  of 
Glenwood,  52  Iowa  124,  2  N.  W.  1012. 
Ky. — Taylor  v.  Armstrong,  5  Ky.  L. 
Eep.  251;  Hanners  v.  Baker,  4  Ky, 
L.  Eep.  984.  See,  however,  McAlex- 
ander  v.  Wright,  3  T.  B.  Mon.  189,  16 
Am.  Dec.  93,  in  which  a  contrary  view 
is  expressed.     Minn. — Cook  v.  Kittson, 

68  Minn.  474,  71  N.  W.  670;  Mahler  v. 
Merchants'  Nat.  Bank,  65  Minn.  37, 
67  N.  W.  655;  Lytle  v.  Prescott,  57 
Minn.  129,  58  N.  W.  688.  Neb.— Walk- 
er V.  Allen,  58  Neb.  537,  78  N.  W.  1070; 
National  Masonic  Ace.  Assn.  v.  Burr, 
57  Neb.  437,  77  N.  W.  1098;  Phoenix 
Ins.  Co.  V.  King,  52  Neb.  562,  72  N.  W. 
855;     Hans    v.    State,     50      Neb.     150, 

69  N.  W.  838;  Moore  v.  Hubbard,  45 
Neb.  612,  63  N.  W.  847;  Eawlings  v. 
Anheuser  Busch  Brew.  Assn.,  1  Neb. 
(Unof.)  555,  95  N.  W.  792.  Tex.— Falls 
Land  &  C.  Co.  v.  Chisholm,  71  Tex. 
523,  95  S.  W.  479;  Bumpass  v.  Mor- 
rison, 70  Tex.  756,  8  S.  W.  596;  O 'Neil 
V.  Wills  Point  Bank,  67  Tex.  36,  2  S. 
W.  754;  Hodde  v.  Susan,  63  Tex.  307; 
Texas  &  P.  E.  Co.  v.  Kirk,  62  Tex.  227; 
Holland  v.  Closs  (Tex.  Civ.  App.),  146 
S.  W.  671;  Scott  v.  Farmers'  &  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.), 
66  S.  W.  485,  reversed  on  other  grounds, 
97  Tex.  31,  75  S.  W.  479. 

And  see  King  v.  Seaton,  9  Kan.  App. 
884,  59  Pac.  685. 

An  _  assignment  that  "the  court 
erred  in  overruling  defendant's  motion 
for  a  new  trial  of  this  cause,  said  mo- 
tion setting  out  good  and  sufficient  rea- 
sons why  the  verdict  and  judgment  ren- 
dered herein  should  bo  set  aside  and 
held  for  naught  and  a  new  trial 
granted,  since  the  court  had  improperly 
overruled  defendant's  general  demur- 
rer   and     four     special     exceptions     to 
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erred  in  not  grrantinc:  defendant's  motion  for  a  new  trial  is  too  gen- 
eral, where  the  motion  assigns  more  than  one  ground,'-  but  if  only 
one  ground  be  stated,  the  assignment  of  error  will  be  sufficient.'-^ 
Merely  assigning  "error  of  law  occurring  at  the  trial"  in  the  motion 
for  a  new  trial,  presents  no  question  on  appeal.^*  The  contrary,  how- 
ever, has  been  held.^°  Assigning  error  in  that  "the  decision  of  the 
court  is  contrary  to  law,"  has  also  been  held  sufficient/*^  If  in  the 
motion  for  a  new  trial  there  is  a  general  assignment  of  error  to  a 
designated  portion  of  the  charge  and  no  specific  error  is  assigned 
thereon,  there  is  no  error  in  refusing  to  grant  a  new  trial  if  the 
language  complained  of  states  a  correct  abstract  principle  of  law.^^ 
Exceptions.  —  In  some  jurisdictions  it  has  been  held  that  such  an 
assignment  of  error  is  sufficient  and  the  court  is  required  thereunder 
to  review  every  ruling  on  the  trial  properly  excepted  to.^^    If  a  new 


plaintiff's  petition,  and  since  the  ver- 
dict and  judgment  were  not  supported 
by  the  pleadings  and  the  testimony," 
is  too  general  "in  that  it  complains  of 
the  action  of  the  court  in  overruling 
plaintiffs  in  error's  general  demurrer 
and  four  specially  enumerated  excep- 
tions, and  further  complains  that  the 
judgment  is  not  supported  by  the  plead- 
ings and  the  testimony,  and  does  not 
specifically  undertake  to  point  out 
wherein  the  court  erred  in  overruling 
said  demurrer  and  exceptions,  and  does 
not  undertake  to  point  out  in  what  re- 
spect the  said  judgment  was  not  sup- 
ported by  the  pleadings  and  the  testi- 
mony." Harrington  &  Overton  v. 
Chambers  (Tex.  Civ.  App.),  143  S.  W. 
662. 

In  Texas  an  assignment  of  error 
complaining  that  "the  court  erred  in 
overruling  plaintiff's  motion  for  a  new 
trial"  was  held  too  general  where  nine 
grounds  were  presented  in  the  motion. 
Paterson  v.  Rector  (Tex.  Civ.  App.), 
127  S.  W.  561.  See  to  same  effect, 
Sherman  v.  Crawford  (Tex.  Civ.  App.), 
127   S.   W.   1075. 

12.  Minn. — J.  I.  Case  Threshing 
Mach.  Co.  V.  Huffman,  86  Minn.  30,  90 
N.  W.  5;  Ingalls  v.  Holmgren,  81  Minn. 
278,  83  N.  W.  980;  Keough  v.  Wendel- 
Bchafer,  73  Minn.  352,  76  N.  W.  46; 
Ingalls  V.  Oberg,  70  Minn.  102,  72  N. 
W.  841;  Stevens  v.  Minneapolis,  42 
Minn.  136,  43  N.  W.  842.  Neb.— Hart 
V.  Weber,  57  Neb.  442,  77  N.  W.  1085. 
Tex. — Mayer  v.  Duke,  72  Tex.  445,  10 
S.  W.  56.5;  H.  &  T.  C.  R.  Co.  v.  Mc- 
Namara,  59-  Tex.  255;  John  v.  Battle, 
58  Tex.  591;  Flanagan  v.  Womack,  54 
Tex.  45;  Pearson  v.  Flanagan,  52  Tex. 
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266;  Walker  v.  Texas  &  N.  O.  R.  Co., 
51  Tex.  Civ.  App.  391,  112  S.  W,  430; 
Scott  V.  Farmers'  &  M.  Nat.  Bank 
(Tex.  Civ.  App.),  66  S.  W.  485,  re- 
versed on  other  ground,  97  Tex,  31,  75 
S.  W.  7,  104  Am.  St.  Rep.  835. 

See  also  Tipton  Lights,  etc.  Co.  v. 
Newcomer,  156  Ind.  348,  58  N,  E.  842. 

That  "the  court  erred  in  overruling 
the  objections  made  by  the  defendant," 
is  too  general  and  should  be  disregarded 
where  any  one  of  the  objections  was 
properly  overruled.  Startzer  v.  Clarke, 
1   Neb.   (Unof.)    91,  95  N.  W.  509. 

13.  Parkinson  v.  Thompson,  164  Ind. 
609,  73   N.  E.  109. 

14.  Rees  v.  Elrod,  11  Ky.  L.  Rep. 
811;  Ohio  Val.  R.  &  M.  Co.  v.  Thomas, 
9  Ky.  L.  Rep.  508,  5  S.  W.  470;  Ken- 
tucky Cent.  R.  Co.  v.  Cunningham,  7 
Ky.  L.  Rep.  530.  See,  however,  Start- 
zer V.  Clarke,  1  Neb.  (Unof.)  91,  93 
N.  W.   509. 

15.  Da  Lee  v.  Blackburn,  11  Kan. 
190.  Compare,  however,  Barry  v.  Bar- 
ry, 9  Kan.  App.  884,  59  Pac.  685;  King 
r.  Seaton,  9  Kan.  App.  884,  59  Pac. 
685. 

16.  Board  of  Comrs.  v.  Jones,  4  Okla. 
341,    51    Pac.    565. 

17.  Bullock  V.  State,  115  Ga.  241, 
41  S.  E.  609;  O'Neal  v.  O'Neal,  112 
Ga.  348,  37  S.  E.  375;  Clay  v.  Smith, 
108  Ga.  189,  33  S.  E.  963;  Anderson 
V.  Southern  R.  Co.,  107  Ga.  500,  33 
S.  E.  644. 

18.  Ind, — Springer  v.  Byram,  137 
Ind.  15,  36  N.  E.  361,  45  Am.  St.  Rep. 
159,  23  L.  R.  A.  244;  Bolin  v.  Simmons, 
81  Ind.  92;  Brookville  &  C.  Tpk.  Co.  V. 
Pumphrey,  59  Ind.  78,  26  Am.  Rep.  76. 
But  see  Ringgenberg  v.  Hartman,   102 
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Ind.  537,  26  N.  E.  91;  Wright  v.  Ab- 
bott, 85  Ind.  154  (as  to  when  such 
assignments  are  too  general).  Kan. 
Ft.  Scott,  W.  &  W.  E.  Co.  V.  Jones, 
48  Kan.  51,  28  Pac.  978;  Leavenworth, 
N.  &  S.  R.  Co.  V.  Whitaker,  42  Kan. 
634,  22  Pac.  733;  Bates  v.  Lyman,  35 
Kan.  634,  12  Pac.  33;  Marhourg  v. 
Smith,  11  Kan.  554;  Da  Lee  v.  Black- 
burn, 11  Kan.  190.  Okla. — Glaser  v. 
Glaser,  13  Okla.  389,  74  Pac.  944;  Boyd 
V.  Bryan,  11  Okla.  56,  65  Pac.  940; 
"Wood  Mow.  &  Reap.  Co.  v.  Farnham,  1 
Okla.  375,  33  Pac.  867.  Wyo.— School 
Dist.  No.  3  V.  Western  Tube  Co.,  5 
Wyo.  185,  38  Pac.  922;  Wolcott  v. 
Bachman,  3  Wyo.  335,  23  Pac.  72, 
673. 

An  assignment  of  error  complaining 
of  the  overruling  of  a  motion  for  a 
new  trial  on  the  grounds  set  out  in 
the  motion,  presents  for  review  all  the 
grounds  filed  Tvith  the  motion  for  a 
new  trial.  Dulaney  v.  Nunnery,  7  Ky. 
L.  Rep.  304.  And  such  an  assignment 
has  been  held  sufficient  to  present  ob- 
jections to  the  rejection  or  admission 
of  evidence,  to  instructions  given  or 
refused  and  that  the  evidence  does  not 
sustain  the  verdict.  Shaw  v.  People, 
81  111.  150. 

In  Georgia  it  seems  to  be  well  set- 
tled that  a  general  assignment  of  er- 
ror excepting  to  a  judgment  overruling 
and  denying  a  motion  for  a  new  trial, 
is  sufficiently  specific  to  bring  under 
review  all  the  grounds  of  error  proper- 
ly made  in  the  motion  for  a  new  trial. 
Butler,  Stevens  &  Co.  V.  Hall,  7  Ga. 
App.   777,   68   S.   E.   331. 

When  One  Assignment  Sufficient. 
Where  the  error  alleged  is  in  the  grant- 
ing or  denying  of  a  new  trial,  one  as- 
signment is  sufficient  to  reach  all  the 
grounds  of  the  motion  on  which  the 
grant  or  refusal  was  based.  J.  Crouch 
&  Son  V.  Cooper,  8  Ga.  App.  626,  69 
S.   E.   1129,  under  rule   of  court. 

In  Indiana  it  is  said  that  an  inde- 
pendent assignment  complaining  of 
"the  action  of  the  court  in  refusing 
to  direct  the  jury  to  return  a  verdict" 
in  favor  of  appellant  is  improper.  Er- 
rors of  this  character  "must  be  made 
one  of  the  causes  in  a  motion  for  new 
trial  and  must  be  presented  . 
under  an  assignment  of  error  in  over- 
ruling the  motion  for  a  new  trial." 
United  States  H.  &  A.  Ins.  Co.  v.  Batt 
(Ind.  App.),  97  N.  E.  195.  Sec  also 
Migatz  V.  Sticglitz,  166  Ind.  361,  77 
N.   E.   400;    Bane   v.   Keefer,    152   Ind. 


544,  53  N.  E.  834;  Chicago  R.  Co.  v. 
Richards,  28  Ind.  App.  46,  61  N.  E.  18. 
The  court  in  Simplex  R.  Appliance 
Co.  V.  Western  Rawhide  &  B.  Co.,  173 
Ind.  1,  88  N.  E.  682,  said:  "Appel- 
lant has  assigned  errors  as  follows: 
'There  is  manifest  error  in  the  pro- 
ceeding and  judgment  in  the  court  be- 
low in  said  cause,  in  this,  to-wit.  First 
. ;  Second,  error  of  the  court  in 
overruling  the  defendant's  motion  for 
a  new  trial.'  ...  In  considering 
the  pleading  as  an  entirety,  we  are  of 
the  opinion  that  the  second  specifica- 
tion  is   sufficient." 

Record  Examined  Under  Assignment. 
When  the  overruling  of  a  motion  for 
a  new  trial  is  assigned  as  error,  it  is 
sufficient  to  authorize  the  court  to  ex- 
amine the  record  to  determine  whether 
the  judgment  complained  of  is  warranted 
by  the  pleadings  (Trenerry  v.  City  of 
South  Omaha,  86  Neb.  7,  124  N.  W. 
920),  or  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  or  whether  the 
finding  of  the  verdict  was  contrary  to 
law;  the  ruling  forming  the  basis, 
ground  or  cause  for  a  new  trial  cannot 
be  independently  assigned.  Teeple  v. 
State,  171  Ind.  268,  86  N.  E.  49. 

Oklahoma. — That  "the  court  erred  in 
overruling  the  motion  for  a  new  trial," 
brings  up  for  review  every  exception 
saved  by  the  complaining  party  dur- 
ing the  progress  of  the  trial.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Davis  (Okla.), 
101  Pac.  1118;  Kellogg  v.  School  Dist., 
13  Okla.  285,  74  Pac.  110. 

A  statement  "that  the  court  below 
erred  in  overruling  plaintiff  in  error  'a 
motion  for  a  new  trial"  is  sufficient  to 
bring  up  for  review  the  action  of  the 
court  in  overruling  the  motion  for  a 
new  trial.  Board  of  Comrs.  f.  Jones, 
4  Okla.  341,  51  Pac.  565;  Richardson 
V.  Mackay,  4  Okla.  328,  46  Pac.  546. 

Particularity  in  Reference. — Where 
the  record  discloses  that  the  cause 
originated  in  one  court,  was  there  tried 
and  verdict  returned  in  favor  of  ap- 
pellee, and  appellant's  motion  for  a 
new  trial  for  cause  was  overruled  by 
that  court  and  judgment  entered  on 
the  verdict;  that  thereafter  appellant's 
motion  for  a  new  trial  as  a  matter  of 
right  was  sustained  and  the  judgment 
theretofore  entered  being  set  aside  and 
a  new  trial  granted;  that  thereupon 
the  venue  of  the  cause  was  transferred 
to  another  court,  where  the  cause  was 
again  tried  and  a  verdict  rendered  for 
appellee,  and  that  the  appellant's  mo- 
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trial  be  granted  and  error  be  assigned  thereon  it  will  be  sufficient  if 
it  be  in  form,  that  the  court  erred  in  granting  the  motion  for  a  new 
trial.^» 

D.  Ruling  as  to  Costs  on  Motion.  —  In  order  to  complain  of  a 
ruling  of  the  court  regarding  the  allowance  of  costs  upon  the  granting 
of  a  motion  for  a  new  trial  there  must  be  an  assignment  presenting 
that  question.-" 

E.  ]\Iotion  in  Arrest  of  Judgment.  —  To  present  for  review  the 
action  of  the  court  in  denying  a  motion  in  arrest  of  judgment,  error 
must  be  assigned.-^ 

The  rules  applicable  to  assigning  error  on  overruling  a  motion  for 
new  trial  apply  generally  when  it  is  sought  to  assign  error  in  over- 
ruling the  motion  in  arrest  of  judgment.^-  The  assignments  of  error 
must  be  based  upon  facts  that  appear  on  the  face  of    the    record.^^ 

F.  Motion  for  Direction  of  Verdict,  —  Error  may  be  assigned  on 
the  refusal  to  direct  a  verdict,  though  no  motion  for  a  new  trial  has 
been  made.  Under  such  an  assignment  the  weight  of  the  evidence 
cannot  be  questioned,  a  motion  to  direct  a  verdict  raising  only  the 
question  whether  there  is  any  evidence  legally  tending  to  sustain  the 
verdict.'* 

Motion  for  Judgment  Notwithstanding  Verdict  or  for  New  Trial. —  An    or- 


tion  for  a  new  trial  for  cause  was 
filed  and  overruled  by  that  court  and 
judgment  rendered  on  the  verdict,  from 
which  judgment  this  appeal  was  taken. 
It  was  held  that  an  assignment  of  er- 
ror, that  the  court  below  erred  in  over- 
ruling appellant's  motion  for  a  new 
trial,  sufficiently  calls  in  question  the 
ruling  of  the  court  upon  the  motion 
for  a  new  trial  which  resulted  in  the 
judgment  from  which  this  appeal  was 
taken.  Bivens  v.  Henderson,  42  Ind. 
App.  562,  86  N.  E.  426. 

When  assignments  are  based  in  sub- 
stance on  the  grounds  of  a  motion  for 
new  trial  prescribed  by  the  code,  the 
court  is  not  without  jurisdiction  to  re- 
view the  case  simply  because  the  pe- 
tition in  error  failed  to  specifically  al- 
lege that  the  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial. 
Chicago,  B.  &  Q.  R.  v.  Cass  County,  51 
Neb.    369,   70   N.   W.   955. 

19.  Ecker  v.  Isaacs,  98  Minn.  146, 
107  N.  W.  1053;  Central  Montana  Mines 
Co.  V.  Firemen's  Fund  Ins.  Co.,  92 
Minn.  223,  99  N.  W.  1120,  100  N.  W. 
3;  "Wilcox  V.  Mutual  Fire  Ins.  Co.,  81 
Minn.  478,  84  N.  W.  334;  Ermentrout 
V.  American  Fire  Ins.  Co.,  60  Minn. 
418,  62  N.  W.  .543;  Brown  v.  Warren, 
16  Nev.  228.  See,  however,  Battin  v. 
City  of  Marshalltown  (Iowa),  77  N. 
W,  493,  holding  that  when  the  motion 
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is  based  on  more  than  one  ground  the 
assignment  of  errors  must  be  specific 
and  the  form  stated  above  is  not  suffi- 
cient. 

20.  Schlag  f.  Chicago,  M.  &  St.  P. 
E.  Co.   (Wis.),  139   N.  W.  756. 

21.  Stitzel  V.  Miller,  157  111.  App. 
401. 

Error  in  Overruling  Motion  in  Ar- 
rest.— Assigning  error  in  the  overruling 
of  a  motion  in  arrest  of  judgment  can- 
not for  the  first  time  be  presented  in 
the  supreme  court,  no  assignment  of 
error  on  such  ruling  having  been  as- 
signed either  in  the  court  of  inter- 
mediate appeal  or  in  the  trial  court. 
Hausler  v.  Commonwealth  Elec.  Co., 
240  111.  201,  88  N.  E.  561,  affirming  144 
111.   App.   643. 

Louisiana. — Questions  raised  on  the 
motion  in  arrest  of  judgment,  being  of 
law,  may  be  brought  up  on  appeal  with- 
out the  necessity  of  an  assignment  of 
error.  State  v.  Williams,  111  La.  1033, 
36   So.   111. 

22.  Davison  v.  Eatcliffe  (Iowa),  98 
N.  W.  472. 

23.  Com.  V.  Hettig,  46  Pa.  Super. 
395. 

24.  Pate  v.  Gus  Blair-Big  Muddy 
Coal  Co.,  253  111.  198,  200,  96  N.  E. 
849;  Yarber  v.  Chicago  &  A.  E.  Co., 
235  III.  589,  603,  85  N,  E.  928. 
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der  denying  a  motion  in  the  alternative  for  judgment  notwithstanding 
the  verdict  or  for  a  new  trial  has  been  held  an  appealable  order,  and 
appellant  may  assign  error  to  that  part  of  the  order  refusing  to  direct 
judgment  notwithstanding  the  verdict,  without  assigning  as  error  that 
part  of  the  order  denying  the  new  trial.'^  The  motion  and  the  an- 
swer of  the  court  thereto  must  be  printed  in  full.^^ 

IX.  RULINGS  ON  PROCEEDINGS  AFTER  JUDGMENT.  —  A. 

Motion  To  Dismiss  Appeal.  —  To  question  the  correctness  of  the  ac- 
tion of  the  court  in  sustaining  a  motion  to  dismiss  the  appeal,  it  is 
necessary  to  assign  that  ruling  as  independent  error.^^ 

B.  Aw^ARDiNG  Execution.  —  An  error  in  awarding  an  execution 
must  be  assigned.^^ 

C.  Regarding  Exceptions.  —  1.  Multiplicity.  —  A  matter  relating 
to  multiplicity  of  bills  of  exception    must    be    assigned    as    error.-^ 

2.  Dismissing  Exceptions  to  Sheriff's  Sale.  —  Error  will  not  be 
considered  regarding  the  dismissal  of  exceptions  to  a  sheriff's  sale  and 
the  refusal  of  a  motion  to  set  aside  the  sale,  where  none  of  the  ex- 
ceptions are  set  forth.^° 

D.  Order  Amending  Record.  —  To  question  an  order  granting  or 
denying  a  motion  to  amend  the  record,    error    must    be    assigned.-''^ 

X.  WHEN  AND  HOW  ASSIGNMENTS  TO  BE  FILED.  —  A. 
Regulated  by  Statute  and  Rules.  —  The  time  within  which  assign- 
ments of  error  are  required  to  be  filed,  and  the  method  of  filing,  are 
matters  regulated  by  statute  or  by  the  rules  of  court.^^    It  is  generally 


25.  Cedar  Rapids  Nat.  Bank  v.  Mot- 
tle, 115  Minn.  414,  132  N.  W.  911. 

26.  B.  F.  Lee  Co.  v.  Sherman,  43 
Pa.  Super.  557. 

27.  Galey  v.  Mason  (Ind.),  91  N.  E. 
561. 

28.  Illinois  Trust  &  Sav,  Bank  v. 
City  of  Pontiac,  112  111.  App.  545,  judg- 
ment affirmed,  212  111.  326,  72  N.  E. 
411. 

29.  Gray  Lumb.  Co.  v.  Gaskin,  122 
Ga.  342,  50  S.  E.  164. 

30.  Seltzer  i\  Boyer,  224  Pa.  369,  73 
Atl.  438,  the  dismissal  of  each  excep- 
tion should  be  set  forth  in  a  separate 
assignment. 

31.  Goldthait  V.  Cincinnati,  W.  &  M. 
E.  Co.,  143  Ind.  356,  42  N.  E.  687. 

32.  U.  S.— Mutual  Life  Ins.  Co.  v. 
Conoley,  63  Fed.  180,  25  U.  S.  App.  86, 
11  C.  C.  A.  116;  United  States  v.  Good- 
rich, 54  Fed.  21,  4  C.  C.  A.  GO.  Ark. 
United  States  v.  Tidball,  3  Ariz.  384, 
29  Pac.  385;  Sutherland  v.  Putnam,  24 
Pac.  320.  Ark. — Hooper  v.  Waterman, 
1  Ark.  337;  Tucker  v.  Ellis,  1  Ark.  273. 
Colo. — Haas  v.  Board  of  County  Comrs. 
of  Pueblo  County,  5  Colo.  125.  Ga. 
Boyd  V,  Ham,  2  Ga.  190;  Bryan  v.  Jus- 


tices of  Inferior  Court,  1  Ga.  107.  Ind. 
Lawrence  v.  Wood,  122  Ind.  452,  24 
N.  E.  159;  Bacon  v.  Withrow,  110  Ind. 
94,  10  N.  E.  624;  Price  v.  Baker,  41 
Ind.  570,  13  Am.  Eep.  346;  Pulaski 
County  Comrs.  v.  Vurpillat,  14  Ind. 
App.  311,  42  N.  E.  962.  la.— McLuen 
V.  District  Twp.  of  Bear  Grove,  82  Iowa 
742,  48  N.  W.  76;  Independent  Dist. 
of  Crocker  v.  Independent  Dist.  of  An- 
keny,  48  Iowa  206.  Ky. — Allen  v.  Mar- 
chand,  4  Ky.  L.  Rep.  410.  La.— Kel- 
ler V.  Judson,  18  La.  Ann.  282;  Kenion 
t).  Hawes,  17  La.  Ann.  36;  Segur  v.  Hill, 
4  Rob.  147.  Miss. — Adams  v.  Munson, 
3  How.  77.  N.  H.— Rochester  v.  Rob- 
erts, 25  N.  H.  495.  N.  M.— Gauss- 
Langenborg  Hat  Co.  v.  Raton  Nat. 
Bank,  124  Pac.  794;  Lamy  v.  Lamy,  4 
N.  M.  43,  12  Pac.  650.  N.  C— Guion 
V.  Shepard,  1  N.  C.  165.  R.  I. — Cannon 
V.  McEnanley,  21  R.  I.  60,  41  Atl.  1016. 
Tenn. — Snapp  v.  Zink,  8  Tenn.  265.  Tex. 
Missouri,  K.  &  T.  R.  Co.  v.  Maxwell 
(Tex.  Civ.  App.),  143  S.  W.  1147;  Ma- 
lone  V.  Medford  (Tex.  Civ.  App.),  31 
S.  W.  685.  Wash. — Mevers  v.  Territory 
(Wash.  Ter.),  20  Pac'  685;  Lytle  V. 
Territory,  1   Wash.  Ter.   435. 
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required  under  regular  procedure  that  the  assignment  of  errors  shall 
be  written  upon  or  attached  to  the  record,^^  and  the  court  will  not 


In  Kentucky  the  provisions  of  Civ. 
Code.  §737,  subd.  4a,  regardinjr  the  time 
for  filing  assignments  of  error,  applies 
only  to  appeals  granted  by  the  inferior 
courts  and  not  to  those  granted  by  the 
clerk  of  the  court  of  appeals.  Wearen 
V.  Smith,   SO  Ky.   216, 

In  Louisiana  assignments  of  error 
must  be  filed  before  the  case  is  sub- 
mitted or  the  right  to  file  is  waived. 
State  r.  Malone,  37  La.  Ann.  266;  State 
V.  Bass,   12   La.  Ann.   862. 

Filing  After  Term  of  Court. — As- 
signments of  error  filed  three  months 
after  the  adjournment  of  the  term  at 
which  the  cause  was  tried  cannot  be 
considered.  Smith  v.  State  (Tex.  Crim.), 
lo2  S.  W.  173.  See  also  White  r.  State 
(Tex.  Crim.),  1.57  S.  W.  152,  a  month 
after  adjournment. 

Not  on  a  motion  for  a  rehearing  of 
the  application  for  a  writ  of  error. 
George  Scalfi  &  Co.  v.  State  (Tex.),  74 
S.   W.   754. 

33.  111.— Kominski  v.  People,  219  111, 
595,  76  N.  E.  717;  Schaeflfer  v.  Bur- 
nett, 217  111.  84,  75  N.  E.  440;  Traeger 
r.  Mutual  Bldg.  &  Loan  Assn.,  189  111. 
314,  59  N.  E.  544;  Staude  v.  Schu- 
macher, 187  111.  187,  58  N.  E.  318; 
Koutnik  v.  Cody,  148  111.  App.  313; 
Marsh  v.  Jones,  106  111.  App,  577;  Doug- 
las V.  Miller,  102  111.  App.  345.  Ind. 
Moore  v.  Hammons,  119  Ind.  510,  21 
N.  E.  1111;  Deputy  v.  Hill,  85  Ind. 
75.  Ore. — la  re  Assignment  of  Bank 
of  Oregon,  32  Ore.  S4,  51  Pac.  87.  S.  D, 
Whaley  v.  Vidal,  128  N.  W.  331. 

Merely  assigning  the  errors  in  the  ap- 
plication made  to  a  court  of  inter- 
mediate appeal  for  leave  to  apply  to 
the  supreme  court,  does  not  bring  the 
errors  before  the  supreme  court,  and 
unless  such  errors  be  properly  attached 
to  the  record  after  it  is  made  up  for 
presentation  to  that  court  there  is  noth- 
ing on  which  to  proceed.  Schaeffer  v. 
Burnett,  217  111.  84,  75  N.  E.  440, 

Where  a  specification  of  errors  is 
made  part  of  the  bill  of  exceptions  at- 
tached to  the  abstract  and  is  headed 
"Assignment  of  Errors,"  it  will  be 
considered  sufficient  in  the  absence  of 
a  formal  motion  to  strike  out.  St. 
Paul  F.  &  M.  Ins.  Co.  v.  Dakota  Land 
&  L.  S.  Co.,  10  S.  D.  191,  72  N,  W. 
460. 
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Alabama. — "It  is  sufficient  to  write 
the  assignments  upon  the  transcript." 
Watson  i\  Cain,  171  Ala.  151,  54  So. 
610.  They  are  sufficient  if  typewritten. 
Carter  v.  Tennessee  C,  I,  &  Ky.  Co, 
(Ala.),  61  So.  65. 

Assignments  made  on  a  separate 
paper  and  pasted  in  the  transcript,  do 
not  comply  with  the  rule.  E.  W.  Gates 
Lumb.  Co.  r.  Givens  (Ala.),  61  So.  330. 
In  Florida  the  rule  (Special  Rule  1) 
requires  that  the  assignments  of  error 
be  presented  to  the  judge  with  the  bill 
of  exceptions,  and  the  bill  of  excep- 
tions cannot  be  filed  in  the  absence 
thereof.  Selph  v.  Cobb,  49  Fla.  228, 
38  So.  259.  When  the  abstract  of  the" 
record  contains  no  assignments  of  error 
the  appeal  will  be  dismissed.  Jones  v. 
Bryan,  43  Fla.  149,  29  So.  535, 

In  North  Carolina  the  assignments 
are  required  to  be  placed  at  the  end 
of  the  case  on  appeal  or  more  proper- 
ly just  after  the  judge 's  signature. 
McDowell  V.  J.  S.  Kent  Co.,  153  N.  C, 
555,  69  S.  E.  626. 

The  failure  to  comply  with  the  rule 
requiring  errors,  which  were  pointed 
out  by  exceptions  taken  during  the 
course  of  the  trial,  to  be  grouped  and 
numbered  or  assigned  in  an  orderly 
manner  will  result  in  the  case  not  be- 
ing considered  upon  the  merits.  Smith 
V.  Globe  Home  Furn.  Co.,  151  N.  C, 
260,  65  S.  E.  1009. 

In  Michigan  the  assignments  must 
accompany  the  bill  of  exceptions,  and 
ordinarily  the  record  will  be  remanded 
for  that  purpose  when  the  practice  is 
not  observed,  but  where  the  settlement 
of  the  bill  is  consented  to  the  court 
will  instead  permit  the  record  to  be 
amended.  Hubbard  v.  Garner,  115  Mich. 
406,  73  N,  W.  390,  69  Am,  St.  Rep, 
580. 

In  Texas  the  rules  require  that  as- 
signments shall  be  copied  in  the  brief. 
A  brief  containing  a  heading  "Second 
and  Third  Assignments  of  Error  Sub- 
mitted Together  as  a  Proposition," 
copies  but  one  assignment  of  error  and 
is  not  a  compliance  with  the  rule. 
Houston  &  T.  C.  R.  Co.  v.  Quebedeaux 
(Tex.   Civ.  App.),  119   S.   W.   1158. 

Assigiiment  of  Errors  Must  Be  In- 
cluded in  Transcript. — The  transcript 
must  contain  a  copy  of  the  assignment 
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consider  assignments  that  are  not  copies  of  those  on  file.^* 
In  United  States  Courts.  —  Under  the  rules  of  the  United  States  Cir- 
cuit Court  of  Appeals  no  writ  of  error  or  appeal  is  allowed  until  as- 
signments of  error  have  been  filed.^^  Such  rule  is  sufficiently  complied 
with  when  the  order  of  allowance,  together  with  the  petition  and  the 
assignments  of  error,  are  filed  on  the  same  day  in  the  court  below/^® 
B.  Result  op  Non-Compliance.  —  Errors  not  assigned  within  the 
time  allowed'^  may  be  stricken  from  the  record,^*  or  disregarded,^^ 


of  errors  or  the  court  will  not  consider 
any  error  but  one  of  law  that  may  be 
apparent  upon  the  record,  if  the  judg- 
ment is  one  that  could  have  been 
legally  rendered  in  the  district  court. 
Biggs  r.  Blount  (Tex.  Civ.  App.),  151 
S.  W.  1114. 

34.  Hardy  v.  Lamb  (Tex.  Civ.  App.), 
152  S.  W.  650. 

35.  Copper  River  Min.  Co.  v.  Mc- 
Clellan,  138  Fed.  333,  70  C.  C.  A.  623; 
Simpson  v.  First  Nat.  Bank,  129  Fed. 
257,  63  C.  C.  A.  371;  Webber  v.  Mi- 
hills,  124  Fed.  64,  59  C.  C.  A.  578; 
Savings  &  Loan  Soc.  v.  Davidson,  97 
Fed.  696,  38  C.  C.  A.  365,  affirming  80 
Fed.  54. 

The  plaintiff  in  error  or  appellant 
must  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  writ  of 
error  or  appeal,  an  assignment  of  er- 
rors, which  shall  set  out  separately  and 
particularly  each  error  asserted  and  in- 
tended to  be  urged.  No  writ  of  error 
or  appeal  shall  be  allowed  until  such 
assignment  of  errors  shall  have  been 
filed.  The  assignment  of  errors  forms 
part  of  the  transcript  and  is  printed 
with  it.  When  this  is  not  done  counsel 
will  not  be  heard  except  at  the  re- 
quest of  the  court;  and  errors  not  as- 
signed will  be  disregarded,  but  the 
court  at  its  option  may  notice  a  plain 
error  not  assigned.  Rule  11  Circuit 
Court  of  Appeals,  150  Fed.  xxvii,  79 
C.  C.  A.  xxvii. 

36.  Copper  River  Min.  Co.  v.  Mc- 
Clellan,  138  Fed.  333,  70  C.  C.  A.  623. 
See  also  Tyee  Consol.  Min.  Co.  v.  Lang- 
stedt,  121  Fed.  709,  58  C.  C.  A.  129 
{reversed  on  grounds  other  than  above 
referred  to,  136  Fed.  124,  69  C.  C.  A. 
548). 

Additional  Assignments. — The  filing 
of  additional  assignments  is  not  per- 
mitted after  a  writ  of  error  is  allowed. 
P.  P.  Mast  &  Co.  V.  Superior  Drill 
Co.,  154  Fed.  45,  83  C.  C.  A.  157.  See 
also  IV,  K,  supra. 

37.  Colo. — Haas  ik  Board  of  County 


Comrs.,  5  Colo.  125.  Ga — Boyd  v. 
Ham,  2  Ga.  190;  Bryan  v.  Justices  of 
Inferior  Court,  1  Ga.  107.  la.— Mc- 
Luen  V.  District  Twp.  of  Bear  Grove, 
82  Iowa  742,  48  N.  W.  76;  Independent 
Dist.  of  Crocker  v.  Independent  Dist. 
of  Ankeny,  48  Iowa  206.  Miss. — Adams 
V.  Munson,  3  How.  77.  N.  M. — Lamy 
V.  Lamy,  4  N.  M.  43,  12  Pac.  650. 
Tenn. — Snapp  v.  Zink,  8  Tenn.  265. 

In  Iowa  under  Rule  51  the  assign- 
ment of  errors  must  be  served  when 
the  abstract  is  served,  and  if  filed  or 
served  later  the  court  may  on  motion 
strike  same  from  the  files,  or  in  its 
discretion  may  on  imposition  of  terms 
and  when  appellee  has  not  been  in- 
convenienced, waive  the  failure.  In- 
gersoll  V.  Hayward,  92  Iowa  159,  60 
N,  W.  512. 

38.  Lundon  v.  Waddick,  98  Iowa  478, 
67  N.  W.  388;  Ingersoll  V.  Hayward, 
92  Iowa  159,  60  N.  W.  512. 

Assignments  will  not  be  stricken 
from  the  record  because  not  filed  with- 
in the  required  time,  when  they  were 
filed  ten  days  before  the  commence- 
ment of  the  term  and  before  appellee 
was  required  to  make  his  argument 
and  no  prejudice  or  inconvenience  was 
caused  by  the  delay.  Lundon  v.  Wad- 
dick,  98   Iowa  478,   67   N.   W.   378. 

Service  Before  Filing. — It  is  irreg- 
ular to  serve  an  assignment  of  errors 
before  one  has  been  filed,  and  when 
this  is  done  the  rule  to  join  in  error 
and  all  subsequent  proceedings  will  be 
set  aside.  Lyme  v.  Ward,  1  N.  Y. 
531. 

39.  Llovd  V.  Chapman,  93  Fed.  599, 
35  C.  C.  A.  474;  Mutual  Life  Ins.  Co. 
r.  Conoley,  63  Fed.  180,  25  U.  S.  App. 
86,  11  C.  C.  A.  116;  Crabtree  v.  Me- 
Curtain's  Admx.,  61  Fed.  808,  19  U.  S. 
App.  660,  10  C.  C.  A.  86;  Flaherity 
V.  Union  Pac.  R.  Co.,  56  Fed.  908,  12 
U.  S.  App.  532,  6  C.  C.  A.  167;  United 
States  t\  Goodrich,  54  Fed.  21,  12  U. 
S.  App.  108,  4  C.  C.  A.  160.  See  Rule 
11    Circuit    Court    of    Appeals,   90    Fed. 
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or  the  appeal  may  bo  dismissed  and  judgment  affirmed/"  unless  good 
cause  for  the  failure  be  shown,^^ 

C.  Where  Filed.  —  Provisions  regulating  the  place  for  filing  the 
assignments  of  error  are  usually  fixed  by  statute,'*- 

D.  When  No  Assignments  Filed.  —  When  no  assignments  of  error 
have  been  filed  as  required  by  the  statute  or  the  rules/^  or  when  the 
record  fails  to  show  any  assignments  of  error,  the  appeal  or  writ  of 
error  will  be  dismissed.**     The  federal  courts  and  some  of  the  state 


cxlvi,  31  C.  C.  A.  cxlvi.  See  also  supra, 
III,  C. 

Unless  the  assignment  of  errors  be 
filed  within  the  time  limited  by  stat- 
ute there  is  no  cause  in  the  appellate 
court.  Brady  v.  Garrison  (Ind.),  99 
N.  E.  738,  citing  numerous  local  cases. 

When  Assignments  Though  Certified 
Not  Considered. — In  Burchett  v.  United 
States,  19-i  Fed.  821,  114  C.  C.  A.  525, 
the  verdict  was  returned  on  Aug.  10, 
1910,  and  the  sentence  of  the  court  was 
imposed  on  that  day  and  the  writ  of 
error  was  allowed  on  Aug.  15,  1910, 
on  which  day  the  assignments  of  er- 
ror were  duly  filed,  and  on  the  24th 
day  of  September,  1910,  plaintiffs  in 
error  moved  the  court  below  for  per- 
mission to  file  additional  assignments 
of  error.  "This  request  was  refused 
but  the  court  permitted  counsel  to  lodge 
the  same  in  the  clerk's  office,  from 
which,  at  the  request  of  plaintiffs  in 
error  such  additional  assignments  were 
certified"  to  the  circuit  court  of  ap- 
peals, and  it  is  then  contended  by  coun- 
sel for  the  plaintiffs  in  error  that  the 
same  are  part  of  the  record.  It  was 
held  that  they  could  not  be  considered. 

40.  Cal.— People  v.  Goldburg,  10  Cal. 
312.  N.  M.— Lund  v.  Gilbert,  125  Pac. 
602;  Acequia  Madre  v.  Meyer,  125  Pac. 
68;  Gauss-Langenberg  Hat  Co.  v.  Ea- 
ton Nat.  Bank,  124  Pac.  794;  Lamv  v. 
Lamy,  4  N.  M.  43,  12  Pac.  650.  N.  C. 
McDowell  V.  J.  S.  Kent  Co.,  153  K  C. 
555,   69   S.  E.   626. 

41.  Lund  V.  Gilbert  (N.  M.),  125 
Pac.  602;  Acequia  Madre  v.  Meyer 
(N.  M.),  125  Pac.  68;  Gauss-Langen- 
berg Hat  Co.  V.  Eaton  Nat.  Bank  (N. 
M.),  124  Pac.  794;  Lamy  v.  Lamy,  4 
N.  M.  43,  12  Pac.  650. 

42.  See  the  various  statutes. 

In  the  federal  court  the  assignments 
of  error  must  be  filed  with  the  clerk 
of  the  court  from  which  the  appeal  is 
taken.  Eule  11,  Circuit  Court  of  Ap- 
peals, 150  Fed.  xxvii,  79  C.  C.  A.  xxvii. 

In  Pennsylvania  they  must  be   filed 
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in  the  court  below.  Yerger  v.  Hunn, 
231   Pa.   245,   80   Atl.   527. 

In  Texas  they  must  be  filed  in  the 
lower  court,  and  the  appellate  court  is 
not  bound  to  consider  assignments  not 
so  filed.  They  cannot  be  filed  in  the 
appellate  court.  Biggs  v.  Blount  (Tex. 
Civ.  App.),  151  S.  W.  1114;  Missouri, 
K.  &  T.  E.  Co.  V.  Pope  (Tex.  Civ. 
App.),  149  S.  W.  1185;  Gray  v.  Alt- 
man  (Tex.  Civ.  App.),  149  S.  W.  760; 
Missouri,  K.  &  T.  E.  Co.  V.  Maxwell 
(Tex.   Civ.  App.),   143  S.  W.  1147. 

In  New  Mexico  they  must  be  filed 
with  the  clerk  of  the  supreme  court. 
Acequia  Madre  V.  Meyer  (N.  M.),  128 
Pac.  68. 

43.  U.  S.—In  re  Olson,  100  Fed.  10, 
40  C.  C.  A.  247;  Dufour  v.  Lang,  54 
Fed.  913,  4  C.  C.  A.  663.  111.— Ben- 
neson  v.  Savage,  119  111.  135,  11  N.  E. 
66  (it  is  too  late  to  assign  error  after 
the  cause  is  submitted) ;  Jacoba  v. 
Draper,  74  111.  App.  457.  Ky.— Philpot 
V.  Benge,  4  Ky.  L.  Eep.  732;  Cassilla 
V.  Seamen,  13  Bush  244.  Mich. — Eousk 
V.  Darmstaetter,  113  Mich.  535,  71  N. 
W.  867.  Pa.— National  Lumb.  Co.  v. 
Mahaffey,  30  Pa.  Super.  544. 

An  appeal  •will  not  be  dismissed  for 
failure  to  assign  errors  within  the  time 
fixed  by  the  rules,  where  an  excuse  is 
shown  and  appellee  is  not  prejudiced 
and  there  was  no  material  delay.  Moy- 
nahan  v.  Perkins,  17  Colo.  App.  450, 
68    Pac.   1062. 

44.  Ga.— Hilburn  v.  Scott  Bkg.  Co., 
7  Ga.  App.  650j  67  S.  E.  838,  when 
there  are  no  assignments  of  error  in 
the  bill  of  exception,  the  writ  of  er- 
ror will  be  dismissed.  111. — Smith  v. 
Dellitt,  244  111.  75,  91  N.  E.  94;  Vil- 
lage of  East  Peoria  v.  Lake  Erie  & 
W.  E.  Co.,  237  111.  93,  86  N.  E.  634; 
Dearth  v.  Bute,  71  111.  App.  487.  Ind. 
State  V.  Newman,  56  Ind.  213;  State 
V.  Blickenstaff,  56  Ind.  78;  State  f. 
Canfield,  38  Ind.  248.  la.— Anderson 
V.  Brown,  98  N.  W.  274;  Thompson  v. 
Frederickson,    88   Iowa   719,   54   N.   W. 
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courts,  however,  hold  that  they  are  not  under  absolute  obligation  to 


468.  Ky.— Com.  v.  Hughes,  13  Bush 
349.  Mo.— C.  &  A.  J.  Matthews  v. 
Phenix  Ins.  Co.  (Mo.  App.),  134  S.  W. 
587.  Mont. — Foster  v.  Winstanley,  39 
Mont.  314,  102  Pac.  574,  discussion  in 
brief  not  a  substitute  for  assignment 
of  error.  N.  M. — Gauss-Langenberg 
Hat  Co.  V.  Eaton  Nat.  Bank,  124  Pac. 
794.  N.  C— McDowell  v.  Kent,  153 
N.  C.  555,  69  S.  E.  626;  Pegram.  v. 
Hester,  152  N.  C.  765,  68  S.  E.  8  (judg- 
ment will  be  affirmed  on  motion  where 
no  error  appears  in  the  record  proper). 
To  same  effect,  see  Smith  1).  Globe 
Home  Fnrn.  Co.,  151  N.  C.  260,  65 
S.  E.  1009  (judgment  will  be  affirmed 
on  motion).  Pa. — Lowenstein  v.  Baehe, 
37  Pa.  Super.  426,  the  omission  is  not 
cured  by  printing  in  the  paper  book 
of  appellant  what  purports  to  be  an  as- 
signment. S.  D.— Williams  Bros.  Lumb. 
Co.  V.  Kelly,  23  S.  D.  582,  122  N.  W. 
646,  judgment  will  be  affirmed.  Tex. 
Malone  v.  Medford  (Tex.  Civ.  App.), 
31  S.  W.  685.  Wash. — FrjJzier  v.  Venen, 
3  Wash.  Ter.  392,  17  Pac.  885;  Ter- 
ritory V.  Langford,  3  Wash.  Ter.  279, 
21  Pac.  386;  Savage  v.  Mereseh,  3  Wash. 
Ter.  259,  21  Pac.  386;  Meyers  v.  Ter- 
ritory, 20  Pac.  685  (judgment  will  on 
motion  be  affirmed) ;  Brown  v.  Hazard, 
2  Wash.  Ter.  464,  8  Pac.  494. 

In  Illinois,  presenting  the  errors  in 
the  abstract  is  not  a  compliance  with 
the  rule  requiring  them  to  appear  in 
the  record.  Keesler  v.  Washburn,  154 
111.  App.  276;  Butters  v.  Chicago,  B. 
&  Q.  E.  Co.,  154  111.  App.  275. 

Under  the  New  Mexico  statute  (Law3 
1907,  ch.  57,  §21),  if  the  plaintiff  in 
error  fails  to  file  his  assignment  of  er- 
rors on  or  before  the  return  day  of  the 
writ  of  error,  the  writ  may  be  dis- 
missed and  the  judgment  of  the  lower 
court  affirmed  upon  motion  of  the  de- 
fendant in  error,  unless  the  plaintiff  in 
error  show  good  cause  for  his  default. 
Gauss-Langenberg  Hat  Co.  v.  Eaton 
Nat.  Bank  (N.  M.),  124  Pac.  794. 

Under  the  Texas  statute  (art.  1018, 
Sayles'  Ann.  Civ.  St.  1897)  the  appel- 
lant or  plaintiff  in  error  must  file  with 
the  clerk  of  the  court  below  all  assign- 
ments of  error,  specifying  the  grounds 
relied  on,  before  the  transcript  of  the 
record  is  taken  from  the  clerk's  office; 
all    errors    not    distinctly    specified    be- 


ing waived.  Article  1415  requires  that 
the  transcript  on  appeal  must  contain 
all  the  errors.  If  the  transcript  con- 
tain no  assignment  of  errors,  those 
presented  in  appellant's  brief  will  not 
be  considered,  and  in  the  absence  of 
error  on  the  face  of  the  record  re- 
quiring a  reversal,  judgment  will  be 
affirmed.  Peacock  v.  Moore  (Tex.  Civ. 
App.),  125  S.  W.  943.  See  also  Dur- 
ham V.  Garrett  (Tex.  Civ.  App.)^  121 
S.  W.  1141;  Engelman  v.  Missouri,  K. 
&  T.  E.  Co.  (Tex.  Civ.  App.),  .118 
S.  W.  1089. 

Failure  to  file  the  assignment  of  er- 
rors in  the  court  below  will,  unless 
waived,  prevent  the  consideration  there- 
of. Missouri,  K.  &  T.  E.  Co.  V.  Pope 
(Tex.  Civ.  App.),  149  S.  W.  1185;  Scott 
V.  Marlin,  25  Tex.  Civ.  App.  353,  60 
S.  W.  969;  Morrow  v.  Terrell,  21  Tex. 
Civ.  App.  28,  50  S.  W.  734. 

Nor  will  the  court  consider  an  as- 
signment of  error  not  in  the  transcript 
but  which  appears  in  appellant's 
amended  brief.  Stephens  v.  Turley 
(Tex.  Civ.  App,),  131  S.  W.  848. 

Presumption  in  Absence  of  Assign- 
ment of  Error. — In  the  absence  of  an 
assignment  of  error  attacking  the  judg- 
ment or  verdict  in  an  action  for  per- 
sonal injuries  on  the  ground  that  ap- 
pellee was  not  injured,  as  claimed,  by 
the  negligence  of  appellant's  servants, 
the  court  will  conclude  that  appellee 
was  entitled  to  recover.  Dallas  Consol. 
Elec.  St.  E.  Co.  V.  Motwiller,  51  Tex. 
Civ.  App.  432,  112  S.  W.  794. 

Omission  of  Clerk. — Where  it  is  the 
fault  of  the  court  clerk  that  the  as- 
signments were  not  in  the  transcript 
before  it  was  delivered  to  the  appellate 
court,  they  will  be  considered  by  that 
court.  Ginners'  Mut.  Underwriters  v. 
Wiley  &  House  (Tex.  Civ.  App.),  147 
S.  W.  629. 

The  court  may  by  certiorari  require 
the  assignments  of  error  to  be  sent  up. 
McDowell  V.  J.  S.  Kent  Co.,  153  N.  O. 
555,  69   S.  E.   626. 

Omission  of  Party.— The  appellate 
court  will  not  by  certiorari  require  as- 
signments of  error  to  be  sent  up  for 
omission  of  a  party,  unless  under  very 
exceptional  circumstances.  McDowell 
V.  .T.  S.  Kent  Co.,  153  N.  C.  555,  69 
S.  E.  626. 
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dismiss  a  writ  of  error  or  appeal  for  failure  to  assign  error,  but  may 
notice-a  plain  error  whether  assigned  or  not/^ 

'E.  Right  To  Extend  Time  for  Filing.  —  In  the  absence  of  a  stat- 
ute permitting  it  there  is  no  power  to  extend  the  time  in  which  an 
assignment  of  error  may  be  filed,  but  there  is  authority  that  enlarging 
the  time  in  which  to  file  the  transcript,  in  effect  extends  the  time  for 
filing  an  assignment  of  error,  as  if  the  statute  had  expressly  granted 
the  power  to  do'  so.'° 

F.  Filing  Nunc  Pro  Tunc.  —  Assignments  of  error  may  be  filed 
nunc  pro  tunc  by  leave  of  court.*^ 


45.  Columbia  Heights  Realty  Co.  i\ 
Eudolph,  217  U.  S,  547,  30  Sup.  Ct. 
5S1,  54  L.  ed.  S77,  ajjirming  Columbia 
Heights  Realty  Co.  v.  MacFarland,  31 
App.   Cas.    (D.   C.)    112. 

The  various  courts  of  appeal  have  re- 
served the  same  right  in  the  rules  of 
their  respective  circuits. 

Upon  appeals  from  the  supreme  court 
of  the  District  of  Columbia  to  the  su- 
preme court  of  the  United  States,  the 
rule  regarding  the  filing  of  assignments 
of  error  is  the  same  as  on  appeals  from 
the  circuit  court.  §§997  and  1012,  Rev. 
St.  require  the  transcript  from  the  cir- 
cuit court  to  be  filed  with  an  assign- 
ment of  errors;  the  character  of  the 
assignments  is  prescribed  by  Rule  35 
and  no  writ  of  error  or  appeal  will 
be  allowed  until  the  assignment  of  er- 
rors is  filed,  and  errors  not  assigned 
according  to  the  rule  will  be  disre- 
garded, though  the  court  at  its  option 
may  notice  a  plain  error  not  assigned. 
Columbia  Heights  Realty  Co.  v.  Ru- 
dolph, 217  U.  S.  547,  30  Sup.  Ct.  581, 
54  L.  ed.  877,  affirming  Columbia 
Heights  Realty  Co.  v.  MacFarland,  31 
App.  Cas.   (D.  C.)   112. 

Ordinarily  the  appellate  court  will 
not  "inquire  into  errors  committed  on 
the  trial  of  a  case  not  specifically  as- 
signed for  review.  Where  the  record 
of  a  case  shows  departure  from  estab- 
lished rules  and  procedure,  affecting 
only  the  rights  of  the  parties  to  the 
action,  and  no  specific  complaint  is 
made  with  respect  thereto,  we  assume 
that  the  departure  was  made  by  and 
with  mutual  consent — conventio  legem 
vincit.  Not  so,  however,  where  the  de- 
parture manifests  a  clear  disregard  of 
recognized  public  policy,  or  is  in  vio- 
lation of  express  statutory  provisions. 
Restrictions  so  imposed  are  not  subject 
to  the  pleasure  of  the  parties  or  the 
power  of  the  courts.     In  such  case  this 
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court  will  take  notice  of  the  error 
whether  assigned  or  not."  Canole  V. 
Allen,   222  Pa.   156,  70  Atl.   1053. 

An  appeal  will  not  be  dismissed  for 
failure  to  assign  error  if  it  sufficiently 
appears  from  the  assignments  of  error 
what  the  appellant  relies  on  for  a  re- 
versal. Ranahan  v.  Gibbons,  23  Wash. 
255,    62    Pac.    773. 

Where  there  are  no  assignments  of 
error  in  the  record  the  court  is  only 
at  liberty  "to  ascertain  from  the  rec- 
ord whether  or  not  the  pleadings  are 
sufficient  to  support  the  judgment," 
and  whether  or  not  the  appellate  court 
has  acquired  jurisdiction  by  a  valid 
appeal.  Walker  v.  Hardin  (Tex.  Civ. 
App.),  142  S.  W.  640. 

Appeal  Considered  in  Absence  of  Ob- 
jection.— If  defendants  in  error  make 
no  objection  for  failure  to  assign  er- 
ror, but  submit  the  case  upon  the  spe- 
cifications of  error  in  the  brief  of 
plaintiffs  in  error,  the  court  will  exer- 
cise its  option  reserved  under  the  rules 
and  examine  the  transcript  for  the  pur- 
pose of  ascertaining  whether  any 
"plain  error"  has  occurred  which  ob- 
viously demands  correction.  Columbia 
Heights  Realty  Co.  v.  Rudolph,  217  U. 
S.  547,  30  Sup.  Ct.  581,  54  L.  ed.  877, 
affirming  Columbia  Heights  Realty  Co. 
V.  MacFarland,  31  App.  Cas.  (D.  C.) 
112. 

46.  Gauss-Langenberg  Hat  Co.  v. 
Raton  Nat.  Bank  (N.  M.),  124  Pac. 
794. 

47.  Home  v.  Duff,  5  Colo.  344;  Bar- 
lott  V.  Forney,  187  Pa.  301,  41  AtL 
47,  42  W.  N.  C.  457. 

In  a  case  of  oversight  by  counsel 
if  no  special  hardship  would  be  im- 
posed on  the  other  party  the  court  will 
permit  a  "statement  of  errors"  to  be 
filed  nunc  pro  tunc.  Barlott  V.  Forney, 
187  Pa.  301,   41   Atl.  47,  42  W.  N.  C. 
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G.  Waiver  of  Defects  and  Delay.  —  1.  In  General.  —  The  filing 
of  a  joinder  waives  the  objection  that  .assignments  of  error  were  filed 
too  late.*^  Objections  that  appellant  has  failed  to  assign  error  are 
waived  unless  taken  before  argument.'*'' 

2.  Filing  Cross-Errors  No  Waiver.  — Appellee's  objections  are  not 
waived  by  assigning  cross-errors.^*' 

H.  When  One  of  Several  Appellants  Assigns  Error.  —  Where 
errors  are  assigned  by  only  one  of  several  appellants  the  court  will 
consider  only  errors  prejudicial  to  him.^^ 

I.  Necessity  for  Service.  —  It  is  sometimes  required  by  statute 
that  a  copy  of  the  assignments  of  error  shall  be  served  on  the  adverse 
party.^^  Failure  to  serve  the  assignment  of  errors  when  required  by 
the  statute  or  the  rules  will  result  in  the  dismissal  of  the  appeal;''^ 
it  is  not  a  jurisdictional  defect,^'  and  may  be  waived    by    appellee."^ 

XI.     WHEN  PARTIES  MUST  ASSIGN  JOINTLY  OR  SEVERAL- 

LY.  —  A.  General  Rule.  —  Where  there  is  more  tlian  one  appellant, 
to  entitle  each  to  a  decision  on  the  ruling  against  him  there  must  be 
a  joint  or  separate  assignment  of  error  depending  upon  whether  the 
exception  to  the  ruling  below  relied  upon  as  error  was  joint  or  sep- 
arate.^® 


209;  Swoope  v.  Wakefield,  10  Pa.  Super. 
S42,  44  W.  N.  C.  209. 

In  Colorado  assignments  of  error 
might  be  filed  nunc  pro  tunc,  in  causes 
pending  prior  to  June,  1878.  Goss  v. 
Board  of  Comrs.,  4  Colo.  468. 

48.  Deemer  v.  Falkenburg,  4  N.  M. 
57,  12  Pac.  717. 

49.  Smith  v.  HTll,  83  Iowa  684,  49 
N.  W.  1043,  32  Am.  St.  Eep.  329;  An- 
drews V.  Burdick,  62  Iowa  714,  16  N. 
W.  275;  M'Kell  v.  Neil,  1  Morris 
(Iowa)    274. 

50.  Wright  v.  Woolfolk,  14  Bush 
(Ky.)    308. 

51.  Wilkinson  v.  Searcy,  74  Ala. 
243. 

When  Some  of  the  Appellants  Fail 
To  Assign  Error. — When  an  appeal  is 
taken  by  several  defendants,  some  of 
whom  assign  errors  and  others  of  whom 
do  not,  the  appeal  will  be  dismissed  as 
to  those  who  do  not  assign,  error. 
Woodfill  V.  Town  of  Greensburgh,  18 
Ind.    203. 

52.  State  v.  Lyons,  70  N.  J.  L.  635, 
58  Atl.  398. 

53.  Parker  v.  Dacres,  2  Wash.  Tor 
362,  7  Pac.  862;  Collins  f.  City  of 
Seattle,  2   Wash.   Ter.   354,   7  Pac.   857. 

In  Iowa  it  was  necessary  under  Rule 
51,  that  the  assignment  of  errors  be 
served  with  the  abstract,  and  if  filed 
or  served  later  the  court  could,  on  mo- 


tion, strike  it  from  the  files,  or,  in 
its  discretion,  might  on  imposition  of 
terms  and  when  appellee  had  not  been 
inconvenienced,  waive  the  failure.  In- 
gersoll  V.  Hayward,  92  Iowa  159,  60 
N.  W.  512. 

54.  Smith  v.  Wingard,  3  Wash.  Ter. 
37,  13  Pac.  903. 

55.  Frost  V.  Lawler,  34  Mich.  235; 
Smith  V.  Wingard,  3  Wash.  Ter.  37, 
13   Pac.  903. 

56.  Morey  V.  Terre  Haute  Tract.  & 
L.  Co.  (Ind.),  93  N.  E.  710;  Tevis  v. 
Hammersmith,  161  Ind.  74,  67  N.  E. 
672;  Doty  v.  Patterson,  1.55  Ind.  60,  56 
N.  E.  668;  Green  v.  Heaston,  154  Ind. 
127,  56  N.  E.  87;  Morey  v.  Terre  Haute 
Tr.  &  L.  Co.  (Ind.  App.),  93  N.  E.  710; 
Coy  V.  Druckamiller,  35  Ind.  App.  177, 
73  N.  E.  195,  921;  Government  Bldg. 
&  Loan  Inst.  v.  Eichards,  32  Ind.  App. 
24,  6S  N.  E.  1039;  Burns  v.  Trustee 
of  Huntertowne  Cem.  Church,  31  Ind. 
App.  640,  68  N.  E.  915.  See  also  Chaney 
P.   State,   4   Ala.   App.   89,    58   So.    685. 

Infant  and  Adult. — When  the  answer 
filed  is  the  joint  answer  of  all  the  de- 
fendants, error  may  be  assigned  jointly, 
though  one  of  the  parties  was  an  in- 
fant and  his  guardian  ad  litem  after- 
wards filed  a  denial  to  the  complaint. 
Powers  V.  Town  of  New  Haven,  120 
Ind.  185,  21  N.  E.  1083. 

Separate  exceptions  will  not  support 
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When  there  is  a  joint  assignment  of  errors  by  two  or  more  appel- 
lants, challenging  the  correctness  of  one  or  more  rulings  of  the  trial 
court,  the  error  or  errors,  if  any  there  be,  in  such  rulings  must  be 
joint  against  all  of  the  appellants  joining  in  the  assignment  of  error,^^ 


a  joint  assignment  of  error.  Morey  v. 
Terrc  Haute  Tr.  &  L.  Co.,  47  Ind.  App. 
16,  93  N.  E.   710. 

"Care  should  be  taken  in  each  case 
■where  there  is  more  than  one  appel- 
lant to  assign  error,  either  jointly  or 
severally,  as  may  be  necessary  to  en- 
title each  appellant  to  a  decision  on 
the  rulings  against  him.  Such  an  as- 
signment of  error  will  bring  before  the 
court  the  errors  properly  assigned  and 
not  waived  in  the  Appellate  Court,  and 
none  other;  and,  without  such  an  as- 
signment of  error  here,  no  question  will 
be  presented  for  the  decision  of  this 
court."  Tevis  v.  Hammersmith,  161 
Ind.  74,  67  N.  E.  672,  affirming  31  Ind. 
App.  281,  66  N.  E.  79. 

Same  Rule  Applies  to  Motions. — In 
a  case  where  a  motion  to  dissolve  an 
injunction  was  joint  and  the  appeal 
and  assignment  were  also  joint,  if  the 
decree  is  proper  as  to  some  of  the  re- 
spondents it  will  be  held  proper  as  to 
all.  Niehaus  v.  Cooke,  134  Ala.  223, 
32  So.  728.  And  if  the  motion  to  dis- 
miss is  a  separate  motion  and  the  as- 
signment of  error  is  joint,  it  is  im- 
proper. Renard  v.  Grande,  29  Ind. 
App.  579,  64  N.  E.  644.  As  to  motion 
to  modify  judgment,  see  Quick  v.  Bren- 
ner,  101   Ind.   230. 

Criminal  Cases. — When  sentence  is 
passed  upon  each  of  several  defend- 
ants, the  assignment  of  error  must  be 
separate  and  cannot  be  joint,  though 
the  defendants  be  jointly  indicted  (Mc- 
Donald V.  United  States,  63  Fed.  426, 
12  C.  C.  A.  339,  24  U.  S.  App.  25), 
nor  can  there  be  a  joint  assignment  of 
error  when  the  trials  were  separate 
(Burden  v.  State,  52  Ga.  664). 

When  error  is  fundamental,  see  supra, 

in,  D,  3. 

57.  Ala. — Davis  v.  Vandiver  Co.,  160 
Ala.  454,  49  So.  318;  Roe  v.  Doe  ex  dem. 
McCarty,  48  So.  49;  A.  Stiff  &  Son  v. 
Andress,  147  Ala.  690,  40  So.  824;  An- 
thony V.  Seed,  146  Ala.  193,  40  So.  577; 
Leaaer  v.  Mattingly,  110  Ala.  444,  37 
So.  270;  Killian  v.  Cox,  132  Ala.  664, 
32  So.  738;  Woodruff  v.  Smith,  132  Ala. 
81,  31  So.  491;  Bowlin,?  v.  Mobile  &  R. 
Co.,  128  Ala.  550,  29  So.  584;  Wilson 
V.    Alston,    122    Ala.    630,    25    So.    225; 
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McKissack  v.  Witz,  120  Ala.  412,  25 
So.  21;  Hillens  v.  Brinsfield,  113  Ala. 
304,  21  So.  208.  lU.— Monson  v.  Meyer, 
93  111.  App.  94,  affirmed,  195  111.  142, 
62   N.   E.   827;    Brachtendorf   v.   Kehm, 

72  111.  App.  228.  Ind.— Fowler  v.  New- 
some,  174  Ind.  104,  90  N,  E.  9;  White- 
sell  V.  Strieker,  167  Ind.  602,  78  N.  E. 
845,    119    Am.    St.    Rep.    524,    affirming 

73  N.  E.  153;  Starkey  v.  Starkey,  166 
Ind.  140,  76  N.  E.  876;  Sheeks  v.  State, 
156  Ind.  508,  60  N.  E.  142;  Bolt  v. 
Ward,  156  Ind.  382,  59  N.  E.  1053; 
Hatfield  v.  Cummings,  152  Ind.  280, 
50  N.  E.  817,  53  N.  E.  231;  McFar- 
land  V.  Pierce,  151  Ind.  546,  45  N.  E. 
706,  47  N.  E.  1;  Earhart  v.  Farmers' 
Creamery,  148  Ind.  79,  47  N.  E.  226; 
Armstrong  v.  Dunn,  143  Ind.  433,  41 
N.  E.  540;  Carr  v.  Carr,  137  Ind.  232, 
36  N.  E.  899;  Southern  R.  Co.  v.  Bretz 
(Ind.  App.),  100  N.  E.  477.  Neb. 
State  V.  Merchants'  Bank,  81  Neb. 
710,  120  N.  W.  157;  Kupke  V.  Polk,  73 
Neb.  590,  103  N.  W.  321,  reversed  on 
other  grounds,  106  N.  W.  459;  Felsch 
V.  Babb,  72  Neb.  736,  101  N.  W.  1011; 
Curtis  V.  D.  M.  Osborne  &  Co.,  63  Neb. 
837,  89  N.  W.  420;  City  of  Lincoln  v. 
Bailey,  5  Neb.  (Unof.)  619,  99  N.  W. 
830.  Tenn. — Schoenpflug  v.  Ketcham 
(Tenn.  Ch.  App.),  52  S.  W.  666. 

Where  several  remonstrants  join  in 
an  action  to  reduce  assessments  for  a 
drain  and  some  were  successful  and  one 
unsuccessful,  those  who  were  success- 
ful separately  moved  to  tax  all  the  costs 
of  each  against  the  petitioners.  Those 
successful  were  each  allowed  one-half 
of  his  costs.  All  jointly  assigned  er- 
ror, and  it  was  held  that  under  such 
joint  assignment  the  ruling  of  the 
court  is  not  presented.  Bolt  v.  Ward, 
156   Ind.   382,   59   N.   E.   1053. 

An  assignment  that  "the  appellants 
severally  and  jointly  aver  that  there  is 
error  in  the  judgment  and  proceedings 
in  said  cause  in  this,"  etc.,  is  held 
to  be  simply  a  joint  assignment.  Tre- 
theway  v.  Peek,  28  Ind.  App.  81,  62 
N.  E.  59.  To  the  same  effect,  see  Si- 
bert  V.  Copeland,  146  Ind.  387,  44  N. 
E.  305,  where  the  assignment  was  "ap- 
pellants severally  aver  that  there  is  er- 
ror "  etc.,  followed  by  those  specifica- 


ERRORS,   ASSIGNMENT   OF 


635 


and  injury  must  be  shown  against  all  those  joining  therein.*^ 
A  joint  assignment  of  error  will  not  permit  one  of  several  parties 
to  avail  himself  of  errors  alleged  upon  rulings  which  affect  him  alone 
and  not  those  with  whom  he  unites  in  the  assignment. ^^  Matter  which 
is  prejudicial  severally  will  be  disregarded  if  the  assignment  of  error 
be  joint.''"    If  the  errors  affect  the  parties  severally  and  not  jointly, 


tions  of  error,  and  which  was  signed 
by  the  attorneys  for  all  the  appellants, 
and  was  held  to  be  a  joint  assignment, 
the  word  "severally"  as  used  after 
the  word  "appellants"  being  held  to 
refer  to  the  several  specifications  of 
error. 

When  All  Parties  Before  the  Court. 
In  accordance  with  the  practice  per- 
mitting the  appellate  court  to  notice 
errors  appearing  on  the  record  though 
not  assigned,  and  the  statute  (Mills 
Ann.  St.,  §2423)  requiring  a  liberal 
construction  of  the  statute  relating  to 
appeals;  where  it  appears  from  the 
record  that  all  the  parties  to' the  pro- 
ceeding whose  rights  were  adjudicated 
are  before  the  court  either  as  appel- 
lants or  appellees,  an  assignment  of 
error  not  affecting  all  of  the  appellants 
in  common,  but  affecting  two  or  more 
appellants  severally  will  be  reviewed 
though  the  appeal  be  joint,  notwith- 
standing the  provision  allowing  a  joint 
appeal  only  when  all  the  appellants 
"are  affected  in  common  with  each 
other  by  some  portion  of  the  decree." 
Windsor  Reservoir  &  Canal  Co.  v.  Lake 
Supply  Ditch  Co.,  4A  Colo.  214,  98  Pac. 
729. 

On  a  joint  assignment  of  error  the 
plaintiff'  in  error  will  only  be  heard 
upon  that  portion  of  the  decree  and 
such  of  the  rulings  of  the  court  as 
affect  them  jointly.  McKnight  v.  Mc- 
Knight,  49  Colo.   60,  111   Pac.  583. 

A  joint  assignment  of  error  with 
specifications  against  a  single  defend- 
ant presents  no  question.  Lake  V. 
Lake,   99   Ind.   339. 

58.  Cook  V.  Atkins,  173  Ala.  363.  56 
So.  224;  Lehman  v.  Gunn,  154  Ala.  369, 
4-5  So.  620;  Woodruff  v.  Smith,  132  Ala. 
81,  31  So.  491;  Bowling  v.  Mobile  & 
M.  R.  Co.,  128  Ala.  550,  29  So.  548,  86 
Am.  St.  Rep.  134,  52  L.  R.  A.  395. 

59.  Fowler  p.  Newsome,  174  Ind. 
104,  90  N.  E.  9;  Sheeks  v.  State,  156 
Ind.  508,  60  N.  E.  142;  In  re  Paskins, 
155  Ind.  173,  57  N.  E.  911;  McFar- 
land  V.  Pierce,  151  Ind.  546,  45  N.  E. 
706,  47  N.  E.  1;  Advance  M.fg.  Co.  v. 


Aueh,  25  Ind.  App.  687,  58  N.  E.  1062. 

In  an  action  against  two  defendants 
one  of  whom  is  a  receiver,  the  com- 
plaint was  demurred  to  on  the  ground 
that  it  was  insufficient  in  that  it  failed 
to  allege  that  leave  was  first  obtained 
to  sue  the  receiver.  The  demurrer  was 
overruled  and  the  defendants  jointly 
assigned  the  overruling  of  the  demurrer 
as  error.  It  was  held  that  as  this 
ground  for  demurrer  was  not  good  as 
to  both  defendants  the  joint  assign- 
ment of  error  was  unavailing.  Vigo 
Real  Estate  Co.  v.  Reese,  21  Ind.  App. 
20,  51  N.  E.  350. 

Where  a  complaint  is  directed  against 
two  defendants  but  the  verdict  and 
judgment  is  only  against  one,  no  refer- 
ence whatsoever  being  made  to  the 
other,  and  both  defendants  jointly  as- 
sign error,  neither  of  them  assigning 
error  separately,  such  assignment  is  im- 
proper. American  Wringer  Co.  v.  Me- 
Kinley,  26  Ind.  App.  239,  59  N.  E.  410. 

Sufficiency  of  Complaint. — Where  a 
complaint  sets  up  a  good  cause  of  ac- 
tion against  certain  defendants,  the 
question  as  to  whether  a  good  cause  of 
action  is  stafed  against  some  of  the 
other  defendants  cannot  be  questioned 
by  an  assignment  of  error  joined  in  by 
all  the  defendants.  VanCleef  v.  Brit- 
ton  (Ind.  App.),  90  N.  E.  1034. 

When  One  Joining  Is  in  Default. 
Where  error  is  assigned  jointly  by  sev- 
eral defendants  and  one  of  them  filed 
no  answer  in  the  court  below,  the  as- 
signments will  be  overruled  as  to  all 
joining  therein.  Poska  v.  Stearns,  60 
Neb.  708,  84  N.  W.  80.  See  also  Crist 
V.  Wayne  International  Bldg.  &  L. 
Assn.,  155  Ind.  260,  57  N.   E.  545. 

60.  Davis  v.  Vandiver,  160  Ala.  454, 
49  So.  318;  Lehman  v.  Gunn,  154  Ala. 
369,  54  So.  620;  Anthony  v.  Seed,  146 
Ala.  193,  40  So.  577;  Bowling  v.  Mo- 
bile &  M.  R.  Co.,  128  Ala.  550,  29 
So.  584;  Whitesell  v.  Strieker,  167  Ind. 
602,  78  N.  E.  845,"  119  Am.  St.  Rep. 
524,  affirviing  73  N.  E.  153;  Starkey  v. 
Starkey,  166  Ind.  140,  76  N.  E.  876; 
Yeoman   v.   Shaeffer,    155   Ind.   308,   57 
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the  proper  practice  is  for  each  party  to  assign  errors."  "Where  the 
interests  of  all  are  identical  the  assignment  need  not  be  several  but 
may  be  joint.*'- 

An  assignment  of  error  cannot  be  joined  in  by  one  who  did  not  ap- 
pear in  the  court  below  and  who  took  no  exception  to  any  action  or 
ruling  of  that  court.^^  A  joint  assignment  of  error  cannot  be  pre- 
sented, though  It  affect  all  the  parties  joining  therein,  where  they  did 
not  join  in  the  exception  ;«*  neither  can  a  joint  assignment  of  error 
be  filed  referring  to  separate  conclusions  of  law,  where  such  conclu- 
sions are  not  claimed  to  be  erroneous  as  to  all  the  parties  joining 
therein.*^ '^ 

If  there  be  a  joint  exception  to  the  conclusions  of  law,  it  is  not  per- 
missible for  the  parties  to  severally  assign  error."" 


N".  E.  546;  M.  A.  Sweeney  Co.  v.  Fry, 
151  Ind.  178,  51  N.  E.  234;  Chappell 
V.  Jasper  County  Oil  &  Gas  Co.,  31 
Ind.  App.  170,  66  N.  E.  515.  See  also 
Chaney  v.  State,  4  Ala.  App.  89,  58  So. 
685. 

Decree. — When  a  decree  is  several, 
assignments  of  error  should  not  be 
joint.  Thomas  v.  Kelsoe,  7  T.  B.  Mon. 
(Ky.)  521. 

61.  Fowler  t\  Newsome,  174  Ind.  104, 
90  N.  E.  9. 

In  Florida  the  rule  as  to  joint  and 
several  assignment  may  be  stated  thus: 
Any  party  separately  aggrieved  may  ap- 
peal separately  or  several  parties  who 
may  be  aggrieved  as  to  their  united 
interests  may  assign  error  jointly,  "al- 
though there  may  be  numerous  other 
parties  adjudged  against  by  the  same 
decree,  but  not  united  in  interest  with 
such  individual  or  joint  parties  in  the 
matter  so  decreed  as  to  him  or  them." 
Jacksonville,  M.  &  P.  &  N.  E.  Co.  v. 
Broughton,  38  Fla.  139,  20  So.  829. 

62.  Andrews  v.  National  Foundry  & 
Pipe  Wks.,  76  Fed.  166,  22  C.  C.  A. 
110,   36   L.   E.   A.   139. 

Assignments  When  Both  Joint  and 
Several. — When  in  an  action  on  a  tort 
a  joint^  judgment  is  recovered  against 
the  plaintiffs  in  error  and  they  all  join 
in  bringing  the  writ  of  error,  and  as- 
sign errors  jointly,  the  assignments  of 
error  will  be  considered  as  joint  and 
several,  or  joint  or  several,  according 
to  the  nature  of  the  error  assigned,  and 
as  affecting  the  respective  plaintiffs  in 
error.  Fisher  v.  Thirkell,  21  Mich.  1, 
4  Am.  Eep.  422. 

63.  Crist  V.  Wayne  International 
Bldg.  &  L.  Assn.,  155  Ind.  260,  57  N.  E. 
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545;  Leary  v.  Eichcreek,  26  Ind.  App. 
37,  59  N.  E.  35. 

64.  S-heeks  p.  State,  156  Ind.  508, 
60  N.  E.  142;  Doty  v.  Patterson,  155 
Ind.  60,  56  N.  E.  668;  Medical  Col- 
lege of  Indiana  v.  Commingore,  140 
Ind.  296,  39  N.  E.  744;  Morey  v.  Terre 
Haute  Tract.  Co.  &  Light  Co.  (Ind. 
App.),  93  N.  E.  710;  Davis  v.  Seybold, 
27  Ind.  App.  510,  61  N.  E.  743;  Bon- 
ham  V.  McGeath,  27  Ind.  App.  436,  61 
N.  E.  688. 

In  Leedy  v.  Capital  Nat.  Bank,  35 
Ind.  App.  247,  73  N.  E.  1000,  "the 
court  stated  two  conclusions  of  law.  The 
appellants,  who  were  the  three  defend- 
ants below,  'severally  and  separately 
except  to  conclusion  of  law  number 
one,'  and  'except  severally  to  conclu- 
sion of  law  number  two.'  The  ap- 
pellants have  assigned  error  jointly, 
and  the  fifth  error  assigned  is  that 
'the  court  erred  in  its  conclusions  of 
law  stated  upon  the  special  finding  of 
facts.'  The  words  'separately  and  sev- 
erally,' in  the  exceptions  to  the  con- 
clusions of  law,  must  be  held  to  ap- 
ply to  the  parties  excepting,  as  but 
one  ruling  is  questioned  in  each  of 
the  exceptions.  The  assignment  of  er- 
rors is  joint,  both  as  to  the  parties  and 
the  conclusions  of  law.  The  three  de- 
fendants below  each  excepted  to  each 
conclusion  of  law.  It  is  thus  seen  that 
the  assignment  of  error  does  not  ques- 
tion the  ruling  to  which  exception  was 
taken." 

65.  School  Town  of  Shirley  v.  Mau- 
mee  School  Twp.,  28  Ind.  App.  120,  62 
N.  E.   282. 

66.  Coy  V.  Druckamiller,  35  Ind.  App. 
177,  73  N.  E.  195,  rehearing  denied, 
35   Ind.  App.  177,   73  N.  E.  921. 
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Appellants  cannot  jointly  assign  error  questioning  rulings  made  on 
separate  demurrers.*^^  If  the  exception  to  the  ruling  on  a  demurrer/'^ 
or  to  the  overruling  of  separate  motions  for  a  new  trial,  is  joint,  an 
assignment  of  error  predicated  thereon  by  one  of  the  exceptors  is 
futile.«9 

Separate  error  cannot  be  assigned  when  the  motion  for  a  new  trial 
was  joint  and  the  exception  to  the  rulings  were  joint,  although  the 
record  contains  entry  which  would  imply  a  separate  motion  as  well/° 


67.  Sheeks  v.  State,  156  Ind.  508, 
60  N.  E.  142;  Bower  v.  Bowen,  139  Ind. 
31,  38  N.  E.  326;  Johnson  v.  Blair,  33 
Ind.  App.  456,  70  N.  E.  85;  Smith  v. 
American  Crystal  Monument  Co.,  29 
Ind.  App.  308,  62  N.  E.  1013;  School 
Town  of  Shirley  v.  Maumee  School 
Twp.,  28  Ind.  App.  120,  62  N.  E.  282; 
Rogers  v.  State,  26  Ind.  App.  144,  59 
N.  E.  334;  Advance  Mfg.  Co.  v.  Auch, 
25  Ind.  App.  687,  58  N.  E.  1062.  And 
see  McNally  v.  White,  28  Ind.  App.  79, 
62  N.  E.  59. 

A  joint  assignment  of  error  "that  the 
court  erred  in  sustaining  a  demurrer  to 
the  separate  answer  of  the  Kentucky 
and  Indiana  Cement  Co.,"  presents  no 
question  upon  the  separate  answer  of 
the  Cement  Company.  Kentucky  &  I. 
Cement  Co.  v.  Morgan,  28  Ind.  App.  89, 
62  N.  E.  68. 

The  Indiana  courts  while  adhering 
to  their  ruling  that  appellants  cannot 
jointly  assign  error  made  on  separate 
demurrers,  have  furthermore  held  that 
where  several  demurrers  are  interposed 
by  various  defendants  and  they  sev- 
erally except  to  the  rulings  thereon, 
they  being  affected  in  the  same  way 
by  the  ruling  against  each  of  them 
severally,  may  unite  and  join  in  re- 
serving exceptions  and  assigning  error. 
Whitesell  v.  Strieker,  157  Ind.  602, 
78  N.  E.  845,  119  Am.  St.  Rep.  524. 
The  cases  of  Southern  Ind.  R.  Co.  v, 
Harrell,  161  Ind.  689,  68  N.  E.  262,  63 
L.  R.  A.  460,  and  Noonan  v.  Bell,  159 
Ind.  329,  64  N.  E.  909,  which  are  dis- 
approved of  by  the  court  in  Whitesell 
f.  Strieker,  are  not  directly  in  point, 
they  holding  that  where  there  is  a  gen- 
eral exception  to  a  ruling  on  demurrer, 
it  was  impossible  to  assign  error  to 
the  rulings  on  the  different  paragraphs. 
See  also  Perry-Matthews-Buskirk  Stone 
Co.  V.  Speer,  36  Ind.  App.  81,  74  N.  E. 
1114. 

68.  Whitesell  v.  Strieker,  167  Ind. 
602,  78  N.  E.  845,  119  Am.  St.  Rep. 
524;  City  of  South  Bend  v.  Turner,  156  • 


Ind.  418,  60  N.  E.  271,  83  Am.  St.  Rep. 
200,  54  L.  R.  A.  396;  Green  v.  Heaston, 
154  Ind.  127,  56  N.  E.  87.  See  also 
Eraser  v.  Eraser,  110  111.  App.  619. 

Where  several  defendants  jointly  file 
a  demurrer  to  each  paragraph  of  a 
complaint  and  each  defendant  also 
files  a  separate  demurrer  to  each  par- 
agraph and  the  defendants  "jointly 
and  separately  excepted"  to  the  ruling 
thereon,  an  assignment  of  error  by  one 
of  the  defendants  predicated  on  the 
exception  is  sufficient  to  raise  the  ques- 
tion on  appeal.  Indianapolis  &  G.  R. 
T.  Co.  V.  Foreman,  162  Ind.  85,  69  N. 
E.   669,   102  Am.   St.  Rep.   185. 

When  Error  Cannot  Be  Assigned. — A 
defendant  who  failed  to  file  a  separate 
demurrer  although  one  was  filed  by  his 
co-defendants  and  was  overruled,  can- 
not on  appeal  raise  the  objection  that 
the  complaint  was  insufficient  as  to 
him.  Hartwig  v.  Schiefer  (Ind.),  42 
N.  E.  471. 

69.  Stametz  v.  Mitchenor,  165  Ind. 
672,  75  N.  E.  579;  Sheeks  v.  State,  156 
Ind.  508,  60  N.  E.  142;  Meyer  v.  Meyer, 
155  Ind.  569,  '58  N.  E.  842;  Green  v. 
Heaston,  154  Ind.  127,  5Q>  N.  E!  87; 
Johnson  v.  Blair,  32  Ind.  App.  456,  70 
N.  E.  85;  Gough  v.  State,  32  Ind.  App. 
22,  68  N.  E.  1043;  Advance  Mfg.  Co. 
V.  Auch,  25  Ind.  App.  687,  58  N.  E. 
1062. 

Where  all  the  appellants  join  in  the 
motion  for  a  new  trial  and  all  except 
to  the  ruling  thereon,  upon  a  decision 
which  affects  in  like  manner  all  their 
rights  and  interests,  a  joint  assignment 
of  error  will  be  sufficient,  though  the 
exception  to  the  ruling  on  the  motion 
was  several.  Stametz  v.  Mitchenor,  165 
Ind.  672,  75  N.  E.  579. 

70.  Willis  V.  Willis,  165  Ind.  325, 
75  N.  E.  653. 

When  the  record  of  the  entry  in  the 
"Court's  order  book  recites  'the  re- 
spondents, N.  P.  W.  and  E.  W.,  now 
file  their  written  motions  and  reasons 
for  a  new  trial  herein,  said  motions  are 
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Wlicn  the  assignment  of  errors  is  joint,  the  correctness  of  the  court's 
niling  on  the  separate  and  several  motions  of  the  appellants  for  a  new- 
trial  will  not  be  considered  ;^^  nor  can  error  be  assigned  jointly  when 
the  motion  for  a  new  trial  was  made  by  one  of  them  separately  and 
he  alone  except  to  the  action  of  the  court.^^  joint  error  cannot  be 
assigned  regarding  a  ruling  when  it  is  good  as  to  any  of  the  parties 
joining  therein,"  so  that  if  the  motion  for  a  new  trial  is  joint  and 
tlie  exception  thereto  and  the  assignment  of  error  are  also  joint,  if 
the  judgment  be  correctly  rendered  against  one  of  those  joining  there- 
in, it  will  be  good  as  to  allJ* 

When  a  verdict  is  correct  as  to  one  defendant,  the  other,  if  he  wishes 
to  attack  it,  should  make  a  separate  motion  for  a  new  trial  and  sep- 
arately assign  error."  A  joint  assignment  alleging  error  in  the  over- 
ruling of  a  motion  to  modify  a  decree  presents  no  question,  when  one 
of  the  parties  joining  therein  made  no  motion  to  modify  the  decree.^" 

B.  Assigning  Separate  Error  on  Joint  Ruling  After  Severance. 
When  all  parties  affected  by  a  joint  ruling  refuse  to  join  in  the  ap- 
peal or  assign  error,  the  plaintiffs  in  error  desiring  to  assign  error 
should  obtain  a  severance  and  thereupon  assign  errors  in  their  own 
name." 


as  follows.*  Immediately  after  this 
entry  follows  what  purports  on  its  face 
to  be  the  separate  motion  of  N.  P.  W. 
for  a  new  trial,  and  after  his  motion 
follows  what  purports  to  be  the  sep- 
arate motion  of  E,  W.  for  a  new  trial. 
The  record  then  recites:  'And  the 
court  being  fully  advised  in  the  prem- 
ises doth  now  overrule  said  motion,  to 
which  ruling  of  the  court  said  respond- 
ents except,  and  90  days  are  given 
them  to  file  bill  of  exceptions,  and 
respondents  now  pray  an  appeal  to  the 
Supreme  Court,'  etc.  This  is  the  only 
ruling  shown  by  the  record."  It  was 
held  that  under  this  state  of  the  record 
a  separate  assignment  of  error  by  N. 
P.  W.  is  not  shown  to  be  based  on 
any  ruling  exhibited  therein.  Willis 
V.   Willis,   165   Ind.   325,   75   N.   E.   653. 

71.  Fowler  v.  Newsome,  174  Ind.  104, 
90  N.  E.  9;  Southern  E.  Co.  v.  Bretz 
(Ind.  App.),  100   N.   E.  477. 

72.  Burns  v.  Trustees  of  Huntertown 
Cem.  Church,  31  Ind.  App.  640,  68  N.  E. 
915. 

When  the  motion  for  a  new  trial  was 
made  by  some  only  of  the  appellants 
and  the  record  shows  that  they  ex- 
cepted "separately"  and  not  jointly 
and  the  other  did  not  except  thereto, 
a  joint  assignment  of  error  by  all  will 
not  be  considered.  Davy  v.  Brown,  38 
Ind.  App.  413,  78  N.  E.  335. 

73.  Davis  v.  Williams,  121  Ala.  542,  J 
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25  So,  704;  Starkey  v.  Starkey,  166 
Ind.  140,  76  N.  E.  876;  Bush  v.  Mc- 
Bride,  159  Ind.  663,  65  N.  E.  1026; 
McKee  v.  Hungate,  99  Ind.  168;  Stout 
V.  Duncan,  87  Ind.  383;  Owen  v.  Coop- 
er, 46  Ind.  524.  And  see  Missouri  & 
K.  T.  E.  Co.  r.  Brown  (Tex.  Civ.  App  ), 
155   &.   W.  979. 

Where  a  demurrer  interposed  bj"-  one 
of  several  defendants  is  sustained,  and 
he  having  nothing  to  complain  of  joins 
in  an  assignment  of  error  with  other 
defendants  against  whom  a  judgment 
was  rendered,  such  joint  assignment  is 
irregular  and  is  not  good  as  to  any 
of  the  defendants.  Board  of  Comrs.  v. 
Eraser,  19  Ind.  App.  520,  49  N.  E.  42, 
831. 

Where  a  joint  assignment  of  error 
on  the  overruling  of  a  demurrer  is  filed 
by  all  of  the  defendants  (appellants) 
and  one  of  them  never  appeared  and 
was  defaulted,  no  question  is  presented 
by  the  record.  Leary  v.  Eichcreek,  26 
Ind.  App.  37,  59  N.   E.  85. 

74.  Vansell  v.  Carrithers,  33  Ind. 
App.  294,  71  N.  E.  158;  Atwood  v.  Mar- 
shall, 52  Neb.  173,  71   N.  W.  1064. 

75.  Kentucky  &  I.  Cement  Co.  V. 
Morgan,  28  Ind.  App.  89,  62  N.  E.  68. 

76.  Leary  v.  Eichcreek,  26  Ind.  App. 
37,  59  K  E.  35. 

77.  Anthony  V.  Sneed,  146  Ala.  193, 
40  So.  577;  Eraser  v.  Eraser,  110  111. 
App.  619.    See,  however,  Lyons  v.  Ham- 
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C.  Husband  and  Wife.  —  Wlien  husband  and  wife  are  joint 
parties  to  an  action,  they  may  jointly  assign  error  on  rulings  that 
affect  the  wife  alone  ;^^  and  when  a  decree  is  prejudicial  to  the  interest 
of  both  husband  and  wife  they  may  jointly  assign.''^  When  both  join 
in  the  assignment  of  error  if  it  be  good  as  to  one  it  will  be  good  as  to 
both,**"  but  a  joint  assignment  of  error  cannot  avail  husband  and  wife, 
when  only  one  of  them  excepts  to  the  ruling.*^ 

XII.  ABANDONMENT  AND  WAIVER.  — A.  In  General.— 
Waiver  of  Defects.  —  Usually  assignments  of  error  will  be  considered 
although  they  do  not  comply  with  court  rules,  if  the  appellee  waives 
the  defects.^-  But  there  is  authority  that  appellee  cannot  waive  the 
necessity  for  filing  assignments  of  error.^^ 

Effect  of  Failure  To  Present.  —  Assignments  of  error  not  argued  or 
presented  in  the  brief  may  be  considered  by  the  court  as  waived.** 


mend  Elev.  Co.,  132  111.  App.  617,  hold- 
ing that  it  is  competent  to  join  the 
necessary  parties  without  their  consent. 
See  also  Lehman  v.  Gunn,  154  Ala.  369, 
45  So.  620;  Chaney  v.  State,  4  Ala. 
App.  89,  5S  So.  685. 

78.  Clements  v.  Davis,  155  Ind.  624, 
57  N.  E.  905;  Hawkins  v.  Heinzman, 
126  Ind.  551,  25  N.  E.  708;  Stewart  v. 
Babbs,  120  Ind.  568,  22  N.  E.  770. 

The  rule  laid  down  in  Orton  v.  Til- 
den,  110  Ind.  131,  10  N.  E.  936,  is 
held  not  to  apply  to  husband  and  wife. 

Though  husband  and  wife  appeal 
from  a  judgment  rendered  against  them 
as  joint  plaintiffs,  in  an  action  orig- 
inally begun  against  the  wife  as  sole 
plaintiff,  and  in  which  after  demurrer 
for  nonjoinder  of  the  husband,  the  com- 
plaint was  amended  by  making  the  hus- 
band a  party,  assignments  of  error  rela- 
tive to  the  correctness  of  the  court's 
rulings  before  the  amendment  will  be 
stricken  out  if  made  by  the  husband 
separately,  or  jointly  with  the  wife,  or 
by  the  wife  separately.  Barker  v.  An- 
niston  O.  &  O.  St.  E.  Co.,  92  Ala.  314, 
8  So.  466. 

79.  Sandlin  v.  Dowdell,  143  Ala. 
518,   39   So.   279. 

80.  Campbell  v.  Tomlinson  (Ind.), 
98  N.  E.  720;  Nagel  v.  Milligan,  150 
Ind.  582,  50  N.  E.  564,  65  Am.  St. 
Eep.  382. 

81.  McLaughlin  v.  Union  Nat.  Sav- 
ings &  Loan  Assn.,  33  Ind.  App.  137, 
67  N.  E.  5-48. 

In  an  action  begun  by  a  plaintiff  to 
obtain  the  cancellation  of  a  mortgage 
executed  by  him  and  his  wife  and  to 
recover  a  penalty  for  failure  to  enter 
satisfaction  of  the  mortgage  and  where- 


in the  defendant  filed  a  cross-complaint, 
against  plaintiff  and  his  wife  together 
with  other  parties  seeking  to  foreclose 
mortgages  the  plaintiff  and  his  wife 
severally  demurred.  The  demurrer  was 
overruled  and  plaintiff  alone  excepted 
to  the  ruling,  filed  an  answer  to  the 
cross-complaint  and  moved  for  a  new 
trial.  Both  plaintiff  and  his  wife, 
however,  jointly  assigned  error  in  the 
overruling  of  the  demurrer  but  neither 
of  the  rulings  assigned  as  error  can 
be  made  available  as  such  by  plaintiff 
and  his  wife  jointly.  McLaughlin  v. 
Union  Nat.  Sav.  &  Loan,  Assn.,  32  Ind. 
App.  137,  67  N.  E.  548. 

Contra. — Husband  and  wife  may  as- 
sign error  jointly  though  they  severally 
except  to  the  conclusions  of  law,  and 
the  motion  for  a  new  trial  was  several. 
McNew  V.  Vert,  43  Ind.  App.  83,  86 
N.  E.  969. 

82.  Hill  V.  Hanan  &  Son  (Tex.  Civ. 
App.),  146  S.  W.  648. 

83.  State  v.  Tope,  19  Mo.  App.  273. 

84.  U.  S. — Ireton  v.  Pennsylvania 
Co.,  185  Fed.  84,  107  C.  C.  A.  304. 
Ala. — Lawrence  v.  Kaul  Lumb.  Co.,  171 
Ala.  300,  55  So.  Ill;  Gay  v.  Hester,  164 
Ala.  651,  51  So.  329;  Driver  v.  King, 
145  Ala.  585,  40  So.  315;  Leader  v. 
Mattingly,  140  Ala.  444,  37  So.  270; 
Lehman  v.  Meyer,  67  Ala.  396;  Fea- 
gan  V.  Kendall,  43  Ala.  628;  Weathers 
i'.  Spears,  32  Ala.  481;  Prater's  Admr. 
V.  Darby,  24  Ala.  496;  VanEppes  V. 
Smith,  21  Ala.  317;  Long  v.  Eodgers, 
19  Ala.  321.  Cal.— People  v.  Woon 
Tuck  Wo,  120  Cal.  294,  52  Pac.  833. 
Colo. — Patrick  Eed  Sandstone  Co.  V. 
Rkoman,  1  Colo.  App.  323,  29  Pac.  21. 
Fla. — Fidelity  &  Dep.   Co.  v.  Aultman, 
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But  tho  brief  cnnuot  be  used  as  a  substitute  for  an  assignment  of 
error,'"''  and  error  cannot  as  a  rule  be  first  assigned  on  the  argument 
or  in  the  brief  of  counsel.*'^ 
B.     "Common   Errors."  —  In  New  Jersey  errors  relating  to  the 


61  Fla.  197.  55  So.  273;  MeKinnon  v. 
Lewis,  60  Fla.  125,  53  So.  940;  Hood- 
less  V.  Jernigan,  46  Fla.  213,  35  So.  656; 
Dell,  V.  Marvin,  41  Fla.  221,  26  So. 
188,  79  Am.  St.  Kep.  171,  45  L.  E.  A. 
201.  Idaho.— State  i\  Wetter,  11  Idaho 
433,  S3  Fac.  341;  Purdy  v.  Steele,  1 
Idaho  216.  111.— Black  v.  Botzke,  244 
111.  200,  91  N.  E.  71;  Pennsylvania  Co. 
V.  Bond,  99  III.  App.  535,  afirmcd,  202 
III.  95,  66  N.  E.  941.  Ind.— Smith  v. 
State,  154  Ind.  107,  56  N.  E.  19;  Con- 
solidated Stone  Co.  v.  Summit,  152  Ind. 
297,  53  N.  E.  235;  Breyfogle  v.  Stotsen- 
burg,  148  Ind.  552,  47  N.  E.  1057;  Lin- 
sey  V.  State,  82  Ind.  7;  Graeter  v.  Wil- 
liams, 55  Ind.  461;  Cincinnati,  H.  &  D. 
E.  Co.  V:  McCuIlom  (Ind.  App.),  93  N. 
E.  1033;  Indiana  Union  Tract.  Co.  v. 
Scribner  (Ind.  App.),  93  N.  E.  1014 
(failure  to  discuss  error  assigned  in  the 
brief  waives  it) ;  Tell  City  Canning  Co. 
V.  Wilbur  (Ind.  App.),  93  N.  E.  174; 
Supreme  Tent  Knights  of  Maccabees 
V.  Volkert,  25  Ind.  App.  627,  57  N.  E. 
203;  Kahn  v.  Gavit,  23  Ind.  App.  274, 
55  N.  E.  268;  Town  of  Thornton  v. 
Fugate,  21  Ind.  App.  537,  52  N.  E. 
763.  la. —  Sutton  v.  Thayer,  84 
N.  W.  680;  Winbrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  Iowa  741,  47 
N.  W.  1089;  Farrar  v.  Peterson,  52  Iowa 
420,  3  N.  W.  457.  Minn.— Ellering  v. 
Minneapolis,  etc.  E.  Co.,  107  Minn.  46, 
119  N.  W.  507,  must  be  argued  in  the 
brief.  Neb. — Erck  v.  Omaha  Nat.  Bank, 
43  Neb.  613,  62  N.  W.  67.  Nev.— Cand- 
ler V.  Washoe  Lake  Eeservoir  &  D. 
Co.,  28  Nev.  151,  80  Pac.  751.  N.  J 
Loper  V.  Somers,  71  N.  J.  L.  657,  61 
Atl.  85.  N.  M. — Neher  v.  Viviani,  110 
Pac.  695;  McRae  v.  Cassan,  110  Pac 
574.  Ohio.— Pollock  v.  Cohen,  32  Ohio 
St.  514.  Tex.— International  &  G.  N. 
E.  Co.  f.  Underwood,  67  Tex.  589,  4 
S.  W.  216;  Fretelliere  v.  Hindes,  57 
Tex.  392;  Mosely  v.  Gainer,  10  Tex.  578; 
Finberg  v.  Gilbert  (Tex.  Civ.  App.), 
124  S.  W.  979.  Utah.— San  Pedro,  etc. 
E.  Co.  V.  Board  of  Education,  35  Utah 
13,  99  Pac.  263.  Wis.— Hoffman  v.  Lin- 
coln County,  137  Wis.  353,  118  N,  W, 
850. 
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As  to  necessity  for  assignments  of  er- 
ror to  be  set  out  in  the  briefs,  see  the 
title   "Briefs," 

Where  an  appellant  assigned  as  er- 
ror "(1)  The  court  erred  in  overruling 
appellant's  demurrer  to  the  third  par- 
agraph of  complaint,"  and  fails  to  set 
forth  in  his  brief  such  paragraph  or 
the  substance  thereof  as  required  by 
the  rules  (clause  5  of  Rule  22)  the  as- 
signment of  error  is  waived.  Perry- 
Matthews-Buskirk  Stone  Co.  V.  Wilson, 
160  Ind.  435,  67  N.  E.  183. 

Errors  assigned  and  not  argued  will 
be  treated  as  abandoned.  It,is  not  suffi- 
cient merely  to  repeat  the  error  as- 
signed and  state  that  in  the  opinion 
of  counsel  this  constitutes  error,  or 
that  an  inspection  of  the  evidence,  or 
instructions,  or  of  the  record  will  show 
it  to  be  error.  Unless  the  error  com- 
plained of  is  so  glaring  or  patent  that 
no  argument  is  needed  to  demonstrate 
it,  the  plaintiff  in  error  should  call  the 
attention  of  the  court  to  the  specific 
grounds  upon  which  he  claims  that  the 
error  is  based,  stating  his  reasons  there- 
for, citing  the  authorities  upon  which 
he  relies  in  support  thereof,  and,  where 
reference  to  the  record  is  necessary, 
should  give  the  pages  thereof.  McKin- 
non  V.  Lewis,   60   Fla.   125,  53   So.  940. 

85.  Houston  Oil  Co.  v.  Kimball  (Tex. 
Civ.   App.),   114  S.   W.   662,  affirined  in 

122  S.  W.  533,  rehearing  denied  in  124 
S.  W.  85. 

86.  111.— Black  v.  Botzke,  244  111. 
200,  91  N.  E.  71.  Mo.— Halter  v.  Leon- 
ard, 223  Mo.  286,  122  S.  W.  706.  S.  C. 
Murphy  v.  Reynolds,  3  Rich.  L.  9.  S.  D. 
Goldberg  v.  Sisseton  Loan  &  Title  Co., 

123  N.   W.   266. 

See,  however.  III,  D,  supra,  as  to 
when  this  may  be  done. 

The  assignment  of  matter  as  error 
for  the  first  time  in  counsel's  brief  is 
nob  sufficient.  Hogan  v.  Peterson,  8 
Wyo.  549,  59  Pac.  162.  See  to  the  same 
effect.  Congregation  B'Nai  Abraham  v. 
Voight,  67  111.  App.  227.  So  as  to  re- 
ply brief.  Sands  v.  Stagg,  105  Va.  444, 
52  S.  E.  633,  54  S.  E.  21;  American 
Locomotive  Co.  v.  Hoffman,  105  Va.  343, 
54  S.  E.  25,   6  L.  E.  A.    (N.   S.)    252. 
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record  itself,  known  as  "common  errors,"  will  be  considered  when 
assigned,  though  not  urged  upon  the  argument. ^^ 

XIII.  ASSIGNING  ERROR  OF  COURT  OF  INTERMEDIATE 
APPEAL.  —  When  the  action  of  a  court  of  intermediate  appeal  is 
sought  to  be  reviewed,  error  in  that  court  must  be  assigned.^^  A  for- 
mal assignment  of  errors  is  essential  to  the  authority  of  the  court  of 
last  resort  to  review  the  case,  even  though  the  error  appear  from  the 
record  in  the  judgment  in  the  lower  court.*'* 

Simply  assigning  as  error  rulings  in  the  trial  court  is  not  sufficient.^" 


87.  Loper  v.  Somers,  71  K  J.  L. 
657,  61  Atl.  85;  Rollins  v.  Atlantic  City 
R.   Co.,    70   N.   J.   L.   664,   58   Atl.   344. 

88.  m. — De  Grasse  v.  H.  W.  Gossard 
Co.,  236  111.  73,  86  N.  E.  176;  Kominski 
V.  People,  219  111.  595,  76  N.  E.  717; 
Schaeffer  v.  Burnett,  217  111.  84,  75  N. 
E.  440;  Peterson  v.  Gibson,  191  111.  365, 
61  N.  E.  127,  85  Am.  St.  Rep.  263,  54 
L.  R.  A.  836.  Ind. — Heshion  v.  Scott, 
94  Ind.  570;  McKibben  v.  Moriarity, 
77  Ind.  600;  Cline  v.  Love,  47  Ind.  258; 
Linsman  v.  Huggins,  44  Ind.  474.  Mich. 
Conley  v.  Winsor,  41  Mich.  253,  2  N. 
W.  31. 

Form  of  Assignment  of  Errors. — In 
Indiana  upon  appeal  from  the  appellate 
court  to  the  supreme  court  under  clause 
3  of  §1337j,  Burns'  1901,  the  only 
proper  assignment  of  error  is  that  the 
appellate  court  (stating  the  division,  if 
the  judgment  is  by  a  division  of  that 
court),  erred  in  affirming  or  reversing, 
as  the  case  may  be,  the  judgment  of 
the  court  below  (naming  the  court). 
Tevis  V.  Hammersmith,  161  Ind.  74,  67 
N.   E.   672. 

In  New  York,  on  an  application  to 
go  to  the  court  of  appeals,  permission 
■will  be  denied  where  the  affidavit  in 
support  of  the  application  fails  to  state 
the  reasons  on  which  the  application 
is  based.  Chatterton  v.  Chatterton,  32 
App.  Div.  633,  53  N.  Y.  Supp.  329,  re- 
hearing denied,  34  App.  Div.  245,  54 
N.   Y.   Supp.   515. 

In  Texas,  it  is  the  established  prac- 
tice in  the  supreme  court  "that  an 
assignment  not  made  or  presenting  a 
different  ground  from  that  made  in  the 
Court  of  Civil  Appeals  will  not  be 
considered."  Missouri,  K.  &  T.  R.  Co. 
V.  Maxwell  (Tex.  Civ.  App.),  143  S.  W. 
1147. 

When  Appellee  Becomes  Appellant. 
"When  a  court  of  intermediate  appeal, 
"although  agreeing  with  the  trial 
court's     conclusions     from      stipulated 


facts,  reverses  a  judgment  for  defend- 
ant in  a  case  tried  without  a  jury  and 
enters  judgment  on  plaintiff's  demand, 
the  defendant,  though  he  submitted  no 
proposition  of  law  below,  may  in  the 
Supreme  Court  assign  as  an  error  of 
law  that  the  Appellate  Court  has,  in 
effect,  upheld  plaintiff's  refused  prop- 
ositions of  law;  and  it  was  also  there 
held  that,  where  the  Appellate  Court 
reverses  a  judgment  for  the  defendant 
in  a  case  tried  without  a  jury  on  agreed 
facts,  and  enters  judgment  on  plaint- 
iff's demand,  having  drawn  different 
conclusions  from  the  agreed  facts  from 
those  reached  by  the  trial  court,  the 
question  is  presented  to  this  court  from 
the  record  itself,  independently  of  the 
submission  of  propositions  of  law  in 
the  trial  court,  whether  the  facts 
found  by  the  Appellate  Court  are  suffi- 
cient in  law  to  sustain  its  judgment." 
Iroquois  Furnace  Co.  v.  Elphicke,  200 
111.  411,  65  N.  E.  784;  Seeberger  v. 
McCormick,  178  111.  404,  53  N.  E.  340. 

89.  Schaeffer  v.  Burnett,  217  111.  84, 
75  N.  E.  440. 

90.  Heshion  v.  Scott,  94  Ind.  570; 
McKibben  v.  Moriarity,  77  Ind.  600; 
Cline  V.  Love,  47  Ind.  258;  Linsman 
v.  Huggins,  44  Ind.  474;  Gibson  v. 
Bessemer  &  L.  E.  R.  Co.,  226  Pa.  198, 
75  Atl.  194,  27  L.  R.  A.  (N.  S.)  689 
{citing  Melliek  v.  Pennsylvania  R.  Co., 
203  Pa.  457,  53  Atl.  340);  Griesmer  v. 
Hill.  225  Pa.  545,  74  Atl.  429. 

Where  a  judgment  was  rendered  in 
the  United  States  court  for  the  Cen- 
tral District  of  Indian  Territory  and 
on  appeal  to  the  circuit  court  the  judg- 
ment was  affirmed  and  an  appeal  taken 
to  the  Circuit  Court  of  Appeals,  it  was 
held  that  an  assignment  of  error  that 
"the  court  erred  in  sustaining  the  judg- 
ment of  the  United  States  Court  for  the 
Central  District  of  the  Indian  Terri- 
tory, sitting  at  Atoka,"  is  insufficient. 
Choctaw,  O.  &  G.  R.  Co.  v.  Jackson,  192 
Fed.  792,  114  C.  C.  A.  12. 
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The  assignments  filed  in  the  court  of  intermediate  appeal  to  the  judg- 
ment of  the  trial  court  should  be  set  forth,  and  the  alleged  error  in 
acting  upon  those  assignments  should  be  specified."^  When  a  court 
of  intermediate  appeal  reverses  a  judgment  but  finds  against  appellant 
on  a  ruling  in  the  trial  court,  the  appellant,  when  he  becomes  appellee 
in  the  court  of  last  resort,  must  assign  cross-error  in  order  to  question 
such  ruling.**- 

XIV.  ASSIGNING  CROSS-ERRORS.  —  A.  Necessity.  —  1.  Gen- 
eral  Rule.  —  No  question  can  be  raised  by  the  appellee  in  the  absence 
of  the  assignment  of  cross-errors  by  him."^    It  has  furthermore  been 


Pennsylvania. — On  an  appeal  from 
the  superior  court  to  the  supreme  court 
the  following  is  a  proper  assignment 
of  error  ' '  that  '  the  Superior  Court  erred 
in  not  sustaining  (or  in  sustaining  as 
the  case  may  be)  the  first  assignment 
of  error  to  the  judgment  of  the  com- 
mon pleas,  to  wit,'  etc.  The  assign- 
ments of  error  in  the  Superior  Court  are 
therefore  the  principal  errors  with 
which  this  court  is  usually  concerned 
and  which  will  generally  develop  the 
whole  controversy,  but  if  there  are  any 
new  further  matters  raised  by  the 
judgment  of  the  Superior  Court  itself, 
they  should  be  assigned  separately  in 
their  due  order."  Griesmer  V.  Hill, 
225  Pa.  545,  547,  74  Atl.  429. 

Language  Sufficient  To  Indicate  De- 
cision.— When  a  court  of  intermediate 
appeal  declines  to  consider  an  assign- 
ment of  error  because  no  proposition 
or  statement  was  made  under  it,  and 
stated  further  that  if  it  should  con- 
sider the  assignment  it  would  be  over- 
ruled, the  supreme  court  will  consider 
the  assignment  as  having  been  over- 
ruled by  the  court  of  intermediate  ap- 
peal. Louisiana  &  T.  Lumb.  Co.  V. 
Kennedy  (Tex.),  126  S.  W.  1110. 

91.  Garrett  v.  Turner  (Pa.),  84  Atl. 
354  ("that  the  superior  court  erred  in 
affirming  the  judgment  of  the  court 
below,"  is  not  a  proper  specification); 
Mellick  V.  Pennsylvania  K.  Co.,  203  Pa. 
457,  53  Atl.  340. 

92.  Garrett  v.  Garrett,  252  111.  318, 
96  N.  E.  882;  Kautzler  v.  Bensinger, 
214  111.  589,  73  N.  E.  874;  Vose  v. 
Strong,  144  111.  108,  33  N.   E.  189. 

See  as  to  cross-errors  the  next  suc- 
ceeding section. 

Cross-Errors  on  Appeal  From  Inter- 
mediate Court  of  Appeal. — On  certio- 
rari by  the  wife  to  review  a  judgment 
reversing  the  judgment  of  the  lower 
court    in    her    favor,    the    husband     in 

Vol.  vm 


order  to  review  a  conclusion,  of  the 
appellate  court  "that  the  evidence  jus- 
tified the  jury  in  finding  that  the  hus- 
band had  been  guilty  of  extreme  and 
repeated  cruelty  towards  the  wife,  and 
that  he  had  been  also  guilty  of  habitual 
drunkenness,"  must  assign  cross-error. 
Garrett  V.  Garrett,  252  111.  318,  96  N. 
E.    882,   reversing    160   111.    App.   321. 

93.  Ala. — Long  p.  Campbell,  133  Ala. 
353,  32  So.  591;  Barr  i;.  Weaver,  132  Ala. 
212,  31  So.  488;  Golden  v.  Golden,  102 
Ala.  353^  14  So.  638;  Andrews  v.  Hob- 
son's  Admr.,  23  Ala.  219.  And  see 
Page  V.  Francis,  97  Ala.  379,  11  So. 
736;  Charles  t:  Dubose,  29  Ala.  367 
(that  cross-errors  can  only  be  assigned 
by  consent).  Ariz. — Arizona  &  N.  M. 
E.  Co.  V.  Nevitt,  8  Ariz.  56,  68  Pac. 
550.  Colo. — American  Bond.  &  Tr.  Co. 
r.  Burke,  36  Colo.  49,  85  Pac.  692; 
Taylor  v.  Colorado  Iron  Wks.,  33  Colo. 
179,  80  Pac.  129;  Bessemer  Irr.  Ditch 
Co.  V.  Woolley,  32  Colo.  437,  76  Pac. 
1053,  105  Am.  St.  Eep.  91.  Fla.— Gay 
V.  Whidden,  59  So.  896.  111.— Forcum 
V.  Brown,  251  111.  301,  96  N.  E.  259; 
Hillsboro  v.  Grassel,  249  111.  190,  94 
N.  E.  48;  People  v.  Sholem,  238  111. 
203,  87  N.  E.  390;  Expanded  Metal 
Fireproofing  Co.  v.  Boyee,  233  111.  284, 
84  K  E.  275;  Schaeifer  v.  Burnett, 
217  111.  84,  75  N.  E.  440;  Kautzler  v. 
Bensinger,  214  111.  589,  73  N. '  E.  874; 
Healy  v.  Defiance  City  Bank,  160  111. 
App.  628;  Tripoli  Sav.  Bank  v.  Schnadt, 
135  111.  App.  373.  Ind.— Evansville  & 
T.  H.  E.  Co.  V.  Hosier,  114  Ind.  447, 
17  N.  E.  109;  United  States  Express 
Co.  V.  Joyce,  36  Ind.  App.  1,  69  N.  E. 
1015,  72  N.  E.  865,  affirmed,  76  N.  E. 
1117;  Farmers'  Bank  i:  Orr,  25  Ind. 
App.  71,  55  N.  E.  35;  State  v.  Wabash 
Paper  Co.,  21  Ind.  App.  167,  48  N.  E. 
653,  51  N.  E.  949.  la.— Arrison  v.  Su- 
preme Council  of  Mvstic  Toilers,  129 
'  Iowa    303,    105    N.    W.    580.      Kan.— 
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held  that  where  the  defendants  file  a  cross-action  and  judgment  is 
rendered  for  defendants  in  the  original  action  and  for  plaintiff  in  the 
cross-action,  on  an  appeal  by  plaintiffs  from  the  judgment  in  the  main 


Hanna  v.  Barrett,  39  Kan.  446,  18  Pac. 
497,  appellee  must  file  cross-petition 
in  error.  Tex. — Tarrant  County  v. 
Rogers,  136  S.  W.  255;  Texas  Co.  v. 
Stephens,  100  Tex.  628,  103  S.  W.  481; 
Blum  V.  Moore,  91  Tex.  273,  42  S.  W. 
856. 

See  also  supra,  XIII. 

Ruling  in  Appellant's  Favor. — ^Where 
respondent  fails  to  file  cross-errors,  the 
appellate  court  cannot  review  a  decision 
of  the  trial  court  in  favor  of  appel- 
lant. Gilbourne  v.  Oregon  S.  L.  R.  Co., 
39  Utah  80,  114  Pac.  532;  Snyder  v. 
Pike,  30  Utah  102,  83  Pac.  692;  San- 
berg  V.  Victor  Gold,  etc.  M.  Co.,  24 
Utah  1,  66  Pac.  360;  Betz  v.  Peoples' 
B.  &  L.  Assn.,  23  Utah  604,  65  Pac. 
592. 

Reference  in  Brief  Insufficient. — 
"There  can  be  no  such  thing  as  cross- 
assigning  error  to  affirm  a  decree  or 
judgment,"  and  when  an  appellee  de- 
sires to  present  rulings  in  the  reception 
or  rejection  of  evidence,  he  must  assign 
error,  and  a  reference  in  the  brief  is 
insufficient.  Freeman  v.  Blount,  172 
Ala.  655,  55  So.  293. 

In  Illinois  the  authority  to  assign 
cross-errors  by  an  appellee  is  expressly 
conferred  by  Kurd's  Rev.  St.,  1899,  p. 
1295,  §78.  Oliver  v.  Wilhite,  201  111. 
552,  66  N.  E.  837.  But  in  chancery 
appeals  the  entire  record  will  be  exam- 
ined and  considered  on  the  merits  with- 
out the  assignment  of  cross-errors. 
Carter  v.   Moses,   40   111.   55. 

Instruction  Requested  by  Prevailing 
Party. — The  prevailing  party  cannot 
obtain  a  review  of  the  action  of  the 
court  in  refusing  to  give  an  instruction 
requested  by  him  in  the  absence  of  an 
assignment  of  cross-error.  Union  Nat. 
Bank   v.  Griswold,  141   111.  App.   464. 

Correctness  of  findings  in  the  decree 
cannot  be  attacked  by  appellee  in  the 
absence  of  cross-errors.  German  Evan- 
gelical Confession  v.  Deutsche  Geme- 
inde,  etc.  Confession,  246  111.  328,  92 
N.  E.  868. 

In  Indiana  there  is  no  provision  in 
the  code  for  assignment  of  cross-errors 
by  appellee,  but  it  has  become  an  un- 
written law  of  procedure  by  usage,  and 
Rule   14   of   the   supreme   court    recog- 


nizes the  right  of  an  appellee  to  as- 
sign cross-errors.  Feder  v.  Field,  117 
Ind.  386,  20  N.  E.  129;  Johnson  v.  Cul- 
ver, 116  Ind.  278,  19  N.  E.  129;  Evans- 
ville,  etc.  R.  Co.  v.  Mosier,  114  Ind. 
447,  17  N.  E.  109. 

When  no  cross-errors  have  been  as- 
signed by  appellee  calling  in  question 
the  ruling  of  the  court  below  upon  the 
demurrer  to  the  complaint,  no  error 
committed  by  the  court  below  against 
the  appellee  on  such  ruling  can  be 
made  to  offset  an  error  committed  by 
the  court  against  the  appellant  in  giv- 
ing a  peremptory  instruction  to  the 
jury  to  return  a  verdict  in  appellee's 
favor.  Dieckman  v.  Louisville  &  S.  I. 
Tract.  Co.,  46  Ind.  App.  11,  91  N.  E. 
179,  89  N.  E.  909. 

To  Present  Question  of  Improper 
Record. — When  a  court  has  ordered  its 
record  to  be  amended  so  as  to  show 
the  filing  of  a  bill  of  exceptions  within 
the  time  allowed,  the  appellee  must  as- 
sign cross-errors  upon  the  court's  ac- 
tion, or  the  appellate  court  will  take 
the  record  as  it  stands.  Adler  v.  Se- 
well,   29   Ind.   598. 

Whether  Pleading  is  Part  of  Record. 
When  an  amended  complaint  is  filed 
hy  appellant  in  the  court  below,  in 
order  to  present  the  question  whether 
or  not  it  is  properly  part  of  the  rec- 
ord, a  motion  to  strike  it  upon  specific 
grounds  must  be  made  and  the  ruling 
thereon  assigned  as  cross-error.  Mer- 
ritt  V.  Richey,  97  Ind.  236. 

In  Texas  Rule  101  must  be  complied 
with  regarding  the  filing  of  cross- 
errors.  Farris  v.  Gilder  (Tex.  Civ. 
App.),  115  S.  W.  645.  And  see  City 
of  San  Antonio  v.  Alamo  Nat.  Bank, 
52  Tex.  Civ.  App.  561,  114  S.  W.  909. 

When  no  assignment  of  cross-errors 
appears  in  the  transcript  and  the 
clerk's  certificate  fails  to  show  that 
a  copy  of  appellee's  brief  in  which  the 
cross-assignments  appear  was  filed  with 
him  as  required  by  the  court  rules, 
they  will  not  be  considered  by  the  ap- 
pellate court.  Lufkin  Land  &  Lumb. 
Co.  V.  Noble  (Tex.  Civ.  App.),  127  S. 
W.  1093.  See  also  Texarkana  &  Ft. 
S.  R.  Co.  V.  Sabine  Tram  Co.  (Tex.  Civ. 
App.),    120  S.   W.   198,   filing   was   not 
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action  the  defendant  must  iile  c^•u^sls  assif^ninu'iits  of  error  in  order  to 
present  any  ooini)laint  as  to  the  cross-action."* 

2.  Limitations  of  Rule.  —  Cross-errors  cannot  be  assigned  in  the 
federal  courts,''^  unless  the  appellee  also  takes  an  appeal.""  And  in 
some  of  the  states  the  right  to  file  cross-assignments  of  error  is  re- 


waived  nor  consent  by  appellant  to 
their  being  filed  and  considered  by  the 
appellate  court. 

"The  right  of  an  appellee  or  defend- 
ant in  error  to  assign  cross-errors,  it 
seems  to  ns,  necessarily  attaches  upon 
the  perfecting  of  the  appeal  or  writ  of 
error,  and  is  not  dependent  upon  the 
character  of  the  objections  made  by 
the  other  party,  since  the  assignments 
of  error  of  the  latter  are  not  required 
to  be  presented  contemporaneously  with 
the  perfecting  of  the  appeal  or  writ, 
but  may  be  filed  at  a  much  later  time 
when  the  right  of  the  other  party  to 
take  revisory  proceedings  may  have 
expired.  The  taking  of  the  appellate 
proceeding  by  one  party  relieves  his 
adversary  of  the  necessity  of  taking 
like  action  and  brings  the  judgment 
before  the  appellate  court  for  revision 
upon  the  complaints  of  both,  and  either 
has  the  right  to  point  out  errors  in  it 
prejudicial  to  him."  Woeltz  v.  Woeltz, 
93  Tex.  548,  553,  57  S.  W.  35. 

In  an  action  for  an  injunction,  in 
the  absence  of  cross-assignments  of 
error,  the  court  will  not  review  ques- 
tions presented  to  the  trial  court  by 
the  appellee.  Eoemer  v.  Traylor  (Tex. 
Civ.  App.),  128  S.  W.  685. 

Multifarious  Assignment  of  Cross- 
Errors  Void. — A  cross-assignment  of 
error  that  the  court  "in  charging  the 
jury  to  find  for  plaintiff,  and  in  hold- 
ing and  adjudging  that  plaintiff  was 
not  liable  for  costs,  damages,  attor- 
ney's fees,  or  interest  upon  the  claim 
of  these  defendants  for  the  proceeds 
of  the  policy,  and  otherwise  as  set  forth 
in  the  pleadings  of  these  defendants 
herein  filed;  the  evidence  showing  that 
these  defendants  were  the  sole  bene- 
ficiaries, that  plaintiffs  had  refused  to 
pay  the  policy  to  them,  that  these  de- 
fendants had  been  compelled  to  employ 
attorneys  to  prosecute  their  claim,  that 
said  attorneys  were  entitled  to  and 
earned  a  reasonable  fee  in  this  behalf, 
and  that  these  defendants  were  entitled 
to  recover  the  amount  of  said  policy, 
the  statutory  damages  of  10  per  cent 
thereupon,  their  reasonable  attorney's 
fees,    interest    on    the    amount    of    the 
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policy,  as  well  as  costs,"  will  not  be 
considered,  as  it  is  multifarious.  Stev- 
ens r.  Cicrnuxnia  Life  Ins.  Co.,  26  Tex. 
Civ.  App.  loG,  02  S.  W.  824. 

Fundamental  Error.  —  Fundamental 
error,  such  as  whether  the  petition 
states  a  cause  of  action,  maj''  be  raised 
by  appellees,  though  they  have  failed 
to  comply  with  the  rule  (Rule  101)  re- 
quiring the  filing  of  cross-errors.  Far- 
enthold  V.  Tell,  52  Tex.  Civ.  App.  110, 
113   S.  W.   635. 

In  West  Virginia,  it  is  held  that  a 
writ  of  error  by  one  party  brings  up 
the  entire  record,  and  if  any  error  ex- 
ists to  the  i:)rejudice  of  an  appellee,  it 
may  be  corrected,  though  his  interest 
be  not  identical  with  appellant's  in- 
terest, but  hostile  thereto,  without  any 
assignment  of  cross-errors.  Weekly  v. 
Hardesty,  48  W.  Va.  39,  35  S.  E.  880; 
Morgan  v.  Ohio  River  R.  Co.,  39  W. 
Va.  17,  19  S.  E.  588;  Anderson  V.  Sny- 
der, 21  W.  Va.  632. 

94.  Gulf  Refining  Co.  V.  Pagach 
Bros.   (Tex.  Civ.  App.),  146  S.  W.  719. 

95.  Bolles  V.  Outing  Co.,  175  U.  S. 
262,  20  Sup.  Ct.  94,  44  L.  ed.  156; 
United  States  v.  Blackfeather,  155  U. 
S.  180,  15  Sup.  Ct.  64,  39  L.  ed.  114; 
Cleary  v.  Ellis  Foundry  Co.,  132  U.  S. 
612,  10  Sup.  Ct.  223,  33  L.  ed.  473; 
Midland  Valley  R.  Co.  t7.  Fulgham,  181 
Fed.  91,  reversing  167  Fed.  660;  O'Neil 
V.  Wolcott  Min.  Co.,  174  Fed.  527,  98 
C.  C.  A.  309;  Aetna  Indemnity  Co.  v. 
J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed. 
545,  83  C.  C.  A.  431;  Guarantee  Co.  v. 
Phenix  Ins.  Co.,  124  Fed.  170,  59  C. 
C.  A.  376. 

An  appellee  or  a  defendant  in  error 
who  takes  no  appeal  or  writ  of  error 
himself,  cannot  by  assigning  cross- 
errors,  or  by  brief  or  argument,  confer 
jurisdiction  upon  a  federal  appellate 
court  to  consider,  review  or  decide  rul- 
ings against  him  in  the  court  below. 
Much  less  can  he  be  heard  to  challenge 
rulings  that  were  too  favorable  to  him. 
O'Neil  V.  Wolcott  Min.  Co.,  174  Fed. 
527,  98  C.  C.  A.  309. 

96.  Building  &  Loan  Assn.  of 
Dakota  v.  Logan,  66  Fed.  827,  30  U.  S. 
App.  163,  14  C.  C.  A.  133. 
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stricted,^^  unless  the  appellee  takes  a  cross-appeal,  or  there  is  a  con- 
sent in  writing  by  the  appellant  indorsed  on  the  transcript,  or  a  joinder 
by  the  appellant  on  such  cross-assignments.''^ 

B.  Attaching  Same  to  Record,  —  Cross-assignments  of  error  must 
be  either  written  on  the  record  or  attached  thereto."'* 

C.  Time  and  Place  for  Filing.  —  The  right  to  file  cross-errors  is 
purely  statutory;^  the  time  for  and  method  of  filing  provided  for  by 
the  statute  or  the  rules  of  court  must  be  complied  with  in  order  to 
insure  their  consideration.^ 


97.  In  Alabama  no  cross-assign- 
ments can  be  filed  by  the  party  ulti- 
mately prevailing.  McLendon  v.  Steph- 
ens, 124  Ala.  505,  26  So.  921;  Holdsom- 
beck  V.  Fancher,  112  Ala.  469,  20  So. 
519. 

In  Tennesee,  in  cases  not  of  an  equit- 
able nature,  cross-errors  will  be  dis- 
regarded. Jones  V.  Ducktown  Sulphur, 
Copper  &  Iron  Co.,  100  Tenn.  375,  71 
S.  W.  821. 

98.  Hall  V.  Santangelo  (Ala.),  60 
So.  168;  Jones  v.  Peebles,  133  Ala.  290, 
32  So.  60;  Leavenworth  Lodge  No.  2, 
L  O.  O.  F.  V.  Byers,  54  Kan.  323,  38 
Pac.  261  (cross-errors  can  be  assigned 
only  when  defendant  in  error  files  a 
cross-petition  in  error). 

Where  there  is  no  certificate  from 
the  clerk  of  the  court  showing  that 
the  brief  containing  cross-assignments 
of  error  ever  was  filed,  nor  a  consent 
for  filing  cross-assignments  originally  in 
the  appellate  court,  or  waiver  as  to 
filing  cross-assignments,  they  will  not 
be  considered,  especially  where  the 
brief  was  only  filed  after  the  case  was 
submitted  and  appellant  may  have  no 
knowledge  of  the  cross-assignments. 
O'Neil  V.  Sun  Co.  (Tex.  Civ.  App.), 
123  S.  W.  172.  And  see  also  San  An- 
tonio &  A.  P.  K.  Co.  V.  Gurley,  92  Tex. 
2i29,  47  S.  W.  513. 

After  the  decision  by  it  of  the  case 
on  appeal  the  court  of  civil  appeals 
will  decline  to  entertain  cross-assign- 
ments which  were  not  before  the  court 
when  its  decision  was  rendered.  O'Neil 
V.  Sun  Co.  (Tex.  .Civ.  App.),  123  S.  W. 
172. 

99.  Henderson  V.  Hatterman,  146  HI. 
555,  34  N.  E.  1041;  St.  Louis  Bridge 
Co.  V.  People,  128  HI.  422,  21  N.  E. 
428;  Drainage  Comrs.  v.  Hudson,  109 
HI.  659;  Pollard  v.  King,  63  HI.  36; 
Dutton  V.  Dutton,  30  Ind.  452  (the 
statute  requiring  they  should  bo  "en- 
tered on  the  transcript"). 


1.  Denver  &  R.  G.  E.  Co.  v.  Griffith, 
17'  Colo.  598,  31   Pac.  171. 

2.  Ala. — ^K:etchum  v.  Creagh,  53 
Ala.  224.  Idaho. — Gordon  v.  Lemp,  7 
Idaho  677,  65  Pac.  444,  filing  is  re- 
quired within  the  time  allowed  for  pre- 
senting amendments  to  a  statement  on 
motion  for  new  trial.  111. — Schaefifer 
V.  Burnett,  217  111.  84,  75  N.  E.  440; 
St.  Louis  Bridge  Co.  v.  People,  128  111. 
422,  21  N.  E.  428;  Harding  v.  Helmer, 
86  111.  App.  190,  affirmed  in  193  111. 
109,  61  N.  E.  838  (must  be  written 
upon  or  attached  to  the  record  made 
up  for  presentation  to  the  appellate 
court).  Ind. — Coahoon  v.  Fisher,  146 
Ind.  583,  44  N.  E.  664,  45  N.  E.  787, 
36  L.  R.  A.  193;  Bradley  v.  Whicker, 
23  Ind.  App.  380,  55  N.  E.  490  (it 
must  appear  that  Eule  4  requiring 
cross-errors  to  be  assigned  within  60 
days  after  submission  of  cause  is  com- 
plied with).  Tex. — Blum  v.  Moore,  91 
Tex.  273,  42  S.  W.  856,  affirming  40 
S.  W.  511;  Caples  v.  Port  Huron  Engine 
&  Thresher  Co.  (Tex.  Civ.  App.),  131 
S.  W.  303  (in  the  absence  of  cross- 
errors  the  appellate  court  cannot  con- 
sider reforming  a  judgment  making  it 
more  favorable  to  appellee) ;  Hanson  v. 
First  Nat.  Bank  (Tex.  Civ.  App.),  128 
S.  W.  1147;  Burns  v.  Falls,  23  Tex. 
Civ.  App.  386,  56  S.  W.  576.  Utah. 
LeVine  v.  Whitshouse,  37  Utah  260, 
109  Pac.  2;  Snyder  v.  Pike,  30  Utah 
102,  83  Pac.  692;  Sandberg  v.  Victor 
Gold  &  Silver  Min.  Co.,  24  Utah  1,  66 
Pac.  360.  W.  Va.— Childers  v.  Loudin, 
51  W.  Va.  559,  42  S.  E.  637. 

See,  however.  Hopper  v.  Coleston,  1 
Bland  (Md.)  301,  note,  holding  that 
relief  may  be  given  an  appellee  though 
he  has  not  appealed. 

Statute  of  Limitations  no  Bar. — 
When  the  record  is  before  the  court 
and  plaintiff  in  error  has  assigned  error 
on  that  part  of  the  decree  that  affects 
him  injuriously,  the  defendant  can  un- 
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D.  Their  Basis.  —  Cross-errors  can  be  predicated  or  assigned  only 
upon  questions  presented  in  the  lower  court,  or  rulings  of  the  latter 
which  arise  out  of  or  are  connected  with  the  judgment  upon  which  the 
appellant  bases  his  appeal.^  To  present  cross-errors  it  must  appear 
that  an  exception  to  the  matters  complained  of  was  reserved  in  the 
court  below.*  They  cannot  properly  be  assigned  upon  the  record  filed 
on  an  appeal  taken  by  parties  who  are  unaffected  by  the  matters  with 
which  the  cross-errors  are  concerned.'^ 

E.  Purpose  of  Cross-Errors.  —  The  purpose  of  the  statutory  as- 
signment of  cross-errors  is  to  enable  the  court  to  decide  the  controversy 
fully  without  necessitating  a  separate  appeal  or  writ  of  error.  The 
reasons  why  the  defendant  in  error  or  the  appellee  asks  for  a  reversal 
of  the  judgment  or  decree  are  therein  set  forth."     But  cross-errors 


der  the  statute  assign  cross-errors  on 
the  same  record  as  to  matters  that 
affect  him,  notwithstanding  the  lapse 
of  more  than  five  years  since  the  writ 
of  error  was  sued  out,  as  no  statute 
of  limitations  will  bar  defendant's 
right  to  assign  cross-errors  on  the  same 
record  where  plaintiff  in  error  has  as- 
signed errors.  Atwood  v.  Buck,  113 
111.  268. 

In  Indiana,  the  rules  provide  that 
where  cross-errors  are  not  assigned 
within  sixty  days  after  the  cause  is 
submitted,  it  may  be  done  afterwards 
by  leave  of  court  after  ten  days'  no- 
tice to  appellant,  within  one  year  from 
the  time  the  judgment  appealed  from 
was  rendered  upon  a  satisfactory  ex- 
cuse being  given.  Six  days'  notice  is 
insufficient.  Peterson  V.  Western  Union 
Tel.  Co.  (Ind.  App.),  36  N.  E.  926. 
See  also  McCormack  v.  Showalter,  11 
Ind.  App.  98,  38   N.  E.  875. 

Must  Be  Filed  in  Trial  Court  in 
Texas. — Wilson  v.  Brown  (Tex.  Civ 
App.),  145  S.  W.  639;  Lippincott  v. 
Taylor  (Tex.  Civ.  App.),  135  S.  W. 
1070;  Patterson  v.  Seeton,  19  Tex.  Civ. 
App.  430,  47  S.  W.  732;  League  v.  Scott 
(Tex.  Civ.  App.),  156  S.  W.  11^9. 

May  be  filed  in  the  appellate  court 
by  consent.  Gulf,  C.  &  S.  F.  E.  Co. 
V.  Nelson  (Tex.  Civ.  App.),  139  S.  W. 
81,  91;  O'Neil  v.  Sun  Co.  (Tex.  Civ. 
App.),  123  S.  W.  172. 

The  record  must  show  such  filing. 
Scott  V.  Marlin,  25  Tex.  Civ.  App.  353, 
60  S.  W.  969;  Morrow  v.  Terrell,  21 
Tex.  Civ.  App.  28,  50  S.  W.  734;  Lin- 
coln V.  Hollenbach  (Tex.  Civ.  App.), 
49  S.  W.  686. 

3.  Ga. — Peoples  v.  Cavender,  108 
Ga.  527,  34  S.  E.  5.  111.— Craig  v. 
Craig,    16a   111.    176,    45     N.     E.     153; 
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Walker  v.  Pritchard,  121  111.  221,  12 
N.  E.  336;  Harding  v.  Helmer,  86  111. 
App.  190,  affirmed,  193  111.  109,  61  N. 
E.  838.  Ind.— Town  of  Windfall  City 
V.  First  Nat.  Bank,  172  Ind.  679,  89 
N.  E.  311,  87  N.  E.  984;  Feder  v.  Field, 
117  Ind.  386,  20  N.  E.  129.  Tex.— 
Stevens  v.  Germania  Life  Ins.  Co.,  26 
Tex.  Civ.  App.  156,  62  S.  W.  824.  Va. 
Gaines  v.  Merryman,  95  Va.  660,  29 
S.  E.  738,  that  the  court  could  not 
consider  a  ruling  assigned  as  error  by 
appellee  not  included  in  appellant's 
appeal. 

4.  Ala. — ^Wright  V.  Evans,  53  Ala. 
103,  they  must  be  predicated  upon  a 
bill  of  exceptions  taken  by  the  ap- 
pellee. Idaho. — Gordon  v.  Lemp,  7 
Idaho  677,  65  Pac.  444.  111.— Gardner- 
Wilmington  Coal  Co.  V.  Knott,  115  111. 
App.  515.  Mo. — Sarazin  v.  Union  R. 
Co.,  153  Mo.  479,  55  S.  W.  92.  Okla. 
Metz  V.  Winne,  15  Okla.  1,  79  Pac. 
223. 

Conclusion  of  Law  Excepted  To. — 
When  an  appellee  excepts  to  some  of 
the  conclusions  of  law,  it  is  permissible 
for  him  to  assign  cross-errors.  Roch- 
ester V.  Levering,  104  Ind.  562,  4  N. 
E.   203. 

5.  City  of  Centralia  v.  D.  W.  Norton 
&  Co.,  140  111.  App.  54;  Gilmer's  Estate 
V.  Veatch  (Tex.  Civ.  App.),  117  S.  W. 
430,  modifying  111  S.  W.  746. 

6.  Pelouze  v.  Slaughter,  241  111.  215, 
89  N.  E.  259,  affirming  142  111.  App. 
657. 

An  assignment  of  cross-errors  will 
be  considered  when  the  court  has  de- 
termined to  reverse  the  judgment  or 
decree,  and  then  only,  to  the  end  that 
there  may  be  correct  rulings  on  the 
new   trial.     Pelouze    v.    Slaughter,    241 
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cannot  be  made  to  perform  the  office  of  and  serve  as  an  independent 
appeal/  nor  can  they  be  assigned  by  the  same  party  and  filed  with 
independent  and  separate  assignments  of  error.^ 

When  jurisdiction  of  the  appeal  has  been  acquired  by  the  appellate 
court,  and  cross-errors  have  been  assigned  by  the  appellee,  his  right 
to  have  such  cross-errors  passed  on  cannot  be  divested  by  appellant 
dismissing  the  appeal.^ 

F.  Cross-Errors  as  Between  Co- Appellees.  —  A  co-appellee  must 
file  a  cross-appeal  before  he  can  assign  errors  against  his  co-appellee.^® 

G.  Form.  —  The  assignment  of  cross-errors  must  be  signed  by  the 
appellee  or  his  attorney.^ ^ 

Names  of  the  Parties.  —  It  is  not  necessary  that  the  names  of  the 
parties  to  the  appeal  be  set  out  in  the  assignment  of  cross-errors.^^ 

H.  Serving  Cross-Errors.  —  All  who  are  affected  by  the  cross- 
errors  should  be  served  with  them,  whether  they  joined  in  the  appeal 
or  not.^^     There  is  also  authority  that  no  notice  is  necessary,  in  the 


111.  215,  89  N.  E.  259,  afflrming  142  111. 
App.  657. 

The  failure  to  file  cross-assignments 
of  error  calling  in  question  the  ruling 
striking  out  appellee's  plea  in  recon- 
vention or  exception,  will  prevent  the 
case  being  considered.  Mitchell  v. 
Bushing,  55  Tex.  Civ.  App.  281,  118 
S,  W.  582. 

Whether  the  court  erred  in  a  con- 
elusion  of  law  whereby  a  surety  was 
made  liable  for  his  principle's  default, 
for  a  designated  period,  the  surety  be- 
ing the  appellee,  is  not  presented  in 
the  absence  of  cross-errors.  State  v. 
Carey,  44  Ind.  App.  659,  87  N.  E.  670, 
84  N.  E.   761. 

The  Texas  rule  referring  to  the  neces- 
sity for  appropriate  propositions  with 
statements  from  the  record  applies  to 
cross-errors.  Duren  v.  Bottoms  (Tex. 
Civ.  App.),  129  S.  W.  376;  Oden  v. 
Barbee  (Tex.  Civ.  App.),  126  S.  W. 
676,  judgment  reversed,  129  S.  W.  602; 
McCormick'v.  Jester,  53  Tex.  Civ.  App. 
306,  115  S.  W.  278.  And  see  Texas 
rule. 

When  Allowable. — Cross-assignments 
of  error  are  only  allowable  when  the 
party  making  the  assignment  could 
have  supported  a  separate  and  distinct 
appeal.  The  purpose  being  to  avoid 
delay  and  expense  when  on  one  appeal 
the  whole  case  can  be  adjudicated. 
Wright  V.  Evans,  53  Ala.  103. 

7.  Town  of  Windfall  City  v.  First 
Nat.  Bank,  172  Ind.  679,  87  N.  E.  984, 
89  N.  E.  311;  Dent  v.  Pickens,  65  W. 
Va.  340,  64  S.  E.  258, 


There  was  formerly  no  right  to  as- 
sign cross-errors.  A  party  deeming 
himself  aggrieved  by  a  judgment  or 
decree  was  compelled  to  take  an  appeal 
or  sue  out  a  writ  of  error.  Pelouze 
V.  Slaughter,  241  111.  215,  89  N.  E.  259, 
affirming  142  111.  App.  657. 

8.  Schrage  v.  McCoy,  28  Ind.  App. 
434,  63  N.  E.  50. 

9.  Patoka  Twp.  v.  Hopkins,  131  Ind. 
142,  30  N.  E.  896,  31  Am.  St.  Kep. 
417;  Feder  v.  Field,  117  Ind.  386,  20 
N.  E.  129;  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.  V.  Board  of  Education,  35  Utah 
13,  99  Pac.  263. 

10.  Laughheimer  &  Sons  v.  Coop, 
99  Tex.  386,  89  S.  W.  1061,  90  S.  W. 
1098;  Blackwell  v.  Farmers'  &  Mer- 
chants' Nat.  Bank,  97  Tex.  445,  79  S. 
W.  518,  modifying  76  S.  W.  454;  Ander- 
son V.  Silliman,  92  Tex.  560,  50  S.  W. 
576;  Western  Nat.  Bank  v.  White  (Tex. 
Civ.  App.),  131  S.  W.  828.  And  see 
Schrage  v.  McCoy,  28  Ind.  App.  434, 
63  N.  E.  50. 

11.  H.  B.  Smith  Co.  v.  Williams,  29 
Ind.  App.  336,  63  N.  E.  318  {citing 
State  V.  Delano,  34  Ind.  52);  Thoma 
V.  State,  86  Ind.  182;  Levi  v.  Bray, 
12  Ind.  App.  9,  39  N,  E.  754. 

12.  State  V.  First  Nat.  Bank,  89 
Ind.  302;  Nichol  v.  Henry,  89  Ind.  54; 
Busenbark  v.  Clements,  22  Ind.  App. 
557,  53  N.  E.  665. 

13.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  V.  Board  of  Education,  35  Utah  13, 
90  Pac.  263. 
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absence  of  a  rule  requiring  it,  to  parties  who  are  active  appellants,  but 
only  to  those  parties  who  do  not  join  in  the  appeal/* 

I,  When  Ckoss-Errors  UNNECESs.iRY.  —  If  a  party  to  an  action 
sliows  himself  entitled  on  the  wliole  case  to  an  instructed  verdict,  and 
the  trial  court  fails  to  give  him  the  benefit  of  such  instruction,  he  may 
have  the  matter  revicAved  in  the  appellate  court  without  a  cross-as- 
signment of  error.^''  The  appellate  court  will  on  motion  determine 
Avliat  is  a  proper  part  of  the  record  in  a  cause;  it  is  not  necessary  to 
present  cross-errors  to  raise  the  question.^** 

J.  Assigning  Cross-Errors  Agmnst  Action  of  Court  of  Inter- 
mediate Appeal.  —  When  a  question  is  decided  against  the  appellee 
by  a  court  of  intermediate  appeal,  and  he  is  desirous  of  having  the 
appeal  passed  upon  by  the  higher  tribunal,  he  must  file  an  assignment 
of  cross-errors  presenting  such  decision,^^  nor  will  the  court  of  ultimate 
appeal  consider  an  assignment  of  cross-error  that  was  not  assigned 
in  the  intermediate  court  of  appeal. ^^ 

XV.  PLEADING  TO  ASSIGNMENTS  OF  ERROR.  —  A.  General 
EuLE.  —  The  assignment  of  errors  being  in  the  nature  of  a  declara- 
tion,^® issue  thereon  may  be  joined  by    either    plea    or    demurrer;^" 


14.  Feder  v.  Field,  117  Ind.  386, 
20  N.  E.  129, 

15.  Gillean  v.  "Witherspoon  (Tex. 
Civ.  App.),  121  S.  W.  909.  See  also 
Mason  v.  Bloomington  Library  Assn., 
237  III.  442,  86  N.  E.  1044,  reversing 
143  111.  App.  39. 

Appellee  may  show  without  assign- 
ing cross-errors  that,  upon  the  face  of 
the  record,  the  court  below  erroneously 
ruled  against  him  and  that  if  a  correct 
ruling  had  been  made  the  error  com- 
plained of  by  appellant  would  be  harm- 
less. Voorhees  v.  Arnold,  108  Iowa  77, 
78  N.  W.  795;  First  Nat.  Bank  v. 
Wright,  84  Iowa  728,  48  N.  W.  91,  50 
N.  W.  23. 

When  the  court  is  of  the  opinion 
that  the  trial  court  erred  on  the  trial 
in  overruling  exceptions  of  the  defend- 
ant in  error  to  matters  affecting  the 
right  of  action  against  him,  though 
it  reverse  the  judgment  in  favor  of  the 
defendant  in  error,  on  the  merits,  it 
may  dismiss  the  case,  notwithstanding 
defendant  in  error  filed  no  cross-as- 
signments of  error.  Cooper  v.  March- 
banks,   22   Tex.   1. 

16.  Finch  &  Co,  f.  Zenith  Furnace, 
245  111.   586,  92  N.  E.  521. 

17.  Kantzler  v.  Benzinger,  214  111. 
589,  73  N.  E.  874;  Aachen  &  Munich 
Fire  Ins.  Co.  v.  Crawford,  199  111.  367, 
65  N.  E.  134,  affirming  100  111.  App. 
454;  Hinkley  v.  Eeed,  182  111.  440,  55 
N.  E.  377;  Gardner  v.  Bunn    (111.),  21 

Vol.  vin 


N.  E,  614;  Byington  v.  McCadden,  34 
Iowa  216. 

When  the  appellant  in  the  supreme 
court  was  the  appellee  in  the  court  of 
intermediate  appeal  and  failed  in  that 
court  to  raise  by  assignment  of  cross- 
errors  any  question  as  to  the  admissi- 
bility of  testimony  on  the  trial,  he  is 
precluded  from  raising  the  objection 
for  the  first  time  upon  his  appeal  in 
the  supreme  court.  Columbia  Theatre 
Amusement  Co.  v.  Adsit,  211  111.  122, 
71  N.  E.  868.  See  also  Penn  Plate 
Glass  Co.  V.  James  H.  Eice  Co.,  216  III. 
567,  75  N.  E.  246,  affirming  88  111,  App. 
407,   117   111,   App,   356. 

In  Texas  when  the  cross-assignment 
is  incorporated  in  appellee's  brief  and 
the  clerk's  certificate  thereon  shows 
it  to  have  been  filed,  such  cross-assign- 
ment will  be  considered  though  the 
cross-assignments  were  not  separately 
filed  in  the  court  of  civil  appeals. 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Geyer 
(Tex.  Civ.   App.),   49   S.  W.   251. 

18.  Newell  v.  Sass,  142  111,  104,  31 
N.  E.  176. 

19.  111. — Peterson  v.  Manhattan  Life 
Ins.  Co.,  244  III.  329,  334,  91  N.  E.  466; 
Schaeffer  v.  Ardery,  238  111.  557,  87 
N.  E.  343.  Ind.— Eundles  v.  Jones,  3 
Ind.  35.  N.  Y,— Acker  v.  Ledyard,  1 
Denio    677, 

See  also  Mallory  t\  Mallory,  160  111, 
App.  417. 

20.  Colo. — Murdock  v.  Townsend,    1 


ERRORS,   ASSIGN3IENT   OF 


649 


Colo.  33,  the  failure  to  do  so  will  re- 
sult in  reversal  of  the  judgment.  Ind. 
Newman  v.  Riser,  128  Ind.  258,  26  N. 
E.  1006  (by  plea,  answer  or  demurrer); 
Bundles  v.  Jones,  3  Ind.  35;  Adams  v. 
Beem,  4  Blackf.  128.  N.  Y.— Acker  v. 
Ledyard,  1  Denio  677. 

This  was  the  rule  at  common  law. 
Tidd's  Pr.  1173;  Delaware,  L.  &  W. 
R.  Co.  V.  Joseph  English  Co.  (N.  J.), 
81  Atl,  436. 

When  the  case  is  submitted  by  both 
parties  for  decision  without  joinder  in 
error,  it  is  not  important  that  there 
should  be  a  joinder.  Phelps  v.  Punk- 
houser,   40  111.   27. 

"By  joining  in  error,  the  appellee 
does  not  waive  his  right  to  urge  any 
matter,  apparent  upon  the  face  of  the 
record,  which  entitles  him  to  an  affirm- 
ance of  the  judgment.  He  may  insist 
that  the  judgment  should  be  affirmed 
because  the  assignment  of  errors  pre- 
sents no  question  for  the  consideration 
of  the  court,  and,  also,  even  if  it 
shall  be  found  that  such  questions  are 
presented  by  the  record,  there  is,  in 
fact  and  in  law,  no  error  in  the  rec- 
ord. In  such  case,  if  the  court  find 
that  the  alleged  errors  are  not  proper- 
ly presented,  it  has  nothing  to  do  but 
to  affirm  the  judgment."  Louisville, 
etc.  R.  Co.  V.  Smoot,  135  Ind.  220,  223, 
33  N.  E.  905,  34  N.  E.  1002. 

Alabama. — In  this  state  "the  ap- 
pellee 's  formal  joinder  in  error  on  the 
record  is  not  necessary  where  the  rec- 
ord shows  a  joinder  in  the  submission 
of  the  cause."  Maddox  v.  Chilton  W. 
&  M.  Co.,  171  Ala.  216,  55  So.  93. 

In  Indiana  it  is  not  necessary  to  de- 
mur to  an  assignment  of  error;  all  er- 
rors not  well  assigned  will  be  disre- 
garded. Nading  v.  Elliott,  137  Ind. 
261,  36  N.  E.  695. 

New  Jersey. — Whether  a  demurrer  to 
assignment  of  errors  is  permitted  in 
New  Jersey  is  not  settled,  and  when 
interposed  may  be  treated  as  a  motion 
to  strike  out  the  assignment.  Delaware, 
L.  &  W.  R.  Co.  f.  Joseph  English  Co. 
(N.  J.),  81   Atl.  436. 

In  New  Mexico  when  no  exception 
to  the  assignment  of  errors  is  filed  or 
taken  by  appellee,  no  formal  joinder 
in  error  is  necessary.  Jones.  Downs  & 
Co.  V.  Chandler,  13  N.  M.  501,  85  Pac. 
392. 

Sufficiency  of  Answer. — An  allegation 
in  the  answer  that  the  certificate  of 
the    clerk    is    not   dated   upon   a   "day 


certain  or  ascertainable"  is  an  insuffi- 
cient answer,  the  date  of  the  certificate 
not  affecting  the  substantial  rights  of 
the  parties.  Conaway  v.  Ascherman,  94 
Ind.  187. 

It  is  not  permissible  to  plead  matter 
outside  the  record  to  sustain  a  decree 
which  the  record  shows  to  be  erroneous. 
A  plea  that  the  decree  appealed  from 
was  entered  by  consent  is  insufficient 
and  bad  on  demurrer.  The  supreme 
court  will  not  assume  original  jurisdic- 
tion even  to  enforce  agreements  be- 
tween the  parties.  Redress  must  be 
sought  in  a  court  of  original  jurisdic- 
tion. Shropshire  v.  Shropshire,  14  B, 
Mon.   (Ky.)   285. 

An  answer  to  a  petition  of  appeal 
from  a  decree  admitting  a  will  to  pro- 
bate, is  not  bad  because  it  fails  to  ad- 
mit the  taking  of  the  appeal.  Embley 
V.  Hunt,  28   N.  J.  Eq.  421. 

Where  error  is  assigned  in  that  an 
infant  appeared  by  attorney  instead  of 
guardian,  a  plea  that  at  the  time  of  the 
rendition  of  the  judgment  the  party 
was  of  full  age,  is  bad,  as  tendering  an 
immaterial  issue.  Gosling  v.  Acker,  25 
Wend.   (N.  Y.)   639. 

In  Massachusetts  "by  Rev.  Stat. 
1836,  c.  112,  §15,  which  was  re-enacted 
without  any  material  change  in  Gen. 
St.  1860,  c.  146,  §18,  Pub.  St.  1882, 
c.  187,  §15,  and  Rev.  Laws,  c.  193,  §2, 
proceedings  upon  writs  of  error  whether 
relating  to  the  assignment  of  errors, 
the  pleadings,  the  judgment,  and  all 
other  matters  not  expressly  provided 
for,  are  to  be  according  to  the  course 
of  the  common  law,  except  as  modified 
by  the  practice  and  usage  in  this  com- 
monwealth. Notwithstanding  the  rule 
of  the  common  law  was  to  the  con- 
trary, it  is  settled  in  our  practice  that, 
when  a  writ  of  error  is  used  to  review 
a  final  judgment,  errors  of  fact  which 
render  the  judgment  invalid  may  be 
joined  in  the  assignment  with  errors 
of  law.  The  merits  of  the  original  ac- 
tion, having  been  determined  by  the 
judgment,  are  not  involved,  and  the 
only  question  presented  is  whether  the 
judgment  should  be  reversed  or  af- 
firmed. Hathaway  v.  Clark,  7  Pick. 
145;  Raymond  r.  Butterworth,  139 
Mass,  471,  1  N.  E.  126;  Eliot  v.  Mc- 
Cormick,  141  Mass.  194,  6  N.  E.  375; 
Johnson  v.  Waterhouse,  152  Mass.  585, 
2G  N.  E.  234,  11  L.  R.  A.  440,  23 
Am.  St.  Rep.  858;  Rev.  Laws,  c.  193, 
§4.    When  served  with  the  scire  facias, 
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though  there  are  some  defects  which  may  he  avaih^d  of  by  motion.^^ 
B.  Joinder  in  Error.  —  1.  Time  for  Filing  Plea.  —  A  proceeding 
in  error  being  an  action  and  the  assigninont  of  errors  being  in  the 
nature  of  a  declaration,  there  can  be  no  plea  in  error  until  after  filing 
of  the  assignment  of  errors." 


in  which  a  copy  of  the  assignment  of 
errors  must  be  inserted,  the  defendant 
may  traverse  the  errors  of  fact,  and 
by  demurrer  put  in  issue  errors  of  law 
shown  on  the  face  of  the  record.  If 
instead  he  resorts  to  the  common 
plea  of  'in  nullo  est  erratum,'  he  ad- 
mits the  truth  of  the  assignment  of 
errors  of  fact  so  far  as  they  are  legally 
assignable,  and  that  the  record  is  true 
as  to  the  assignment  of  errors  of  law, 
while  denying  that  either  is  sufficient 
to  reverse  the  judgment.  Goodridge  v. 
Boss,  6  Mete.  487;  Riley  v.  Waugh,  8 
Cush.  220,  222;  Bodurtha  v.  Goodrich, 
3  Gray  508,  512;  Conto  v.  Silvia,  170 
Mass.  152,  154,  49  N.  E.  86."  Perkins 
i\  Banks,  206  Mass.  408,  92  N.  E.  623, 
624. 

In  Goodridge  V.  Eoss,  6  Mete.  (Mass.) 
487,  it  is  said,  there  being  "no  gen- 
eral issue  to  try  questions  of  fact  upon 
a  writ  of  error,  ...  it  may  be 
a  question,  since  special  pleading  is 
abolished,  how  an  issue  should  be 
framed,  so  as  to  enable  the  defendant 
in  error  to  avail  himself  of  an  estoppel 
or  other  matter  in  avoidance.  Perhaps 
it  might  be  competent  for  the  court, 
under  their  authority  to  direct  how  an 
issue  may  be  framed,  and  might  be 
most  conformable  to  the  rules  and  prac- 
tice of  the  court  in  analogous  cases, 
to  allow  the  defendant  in  error  to  come 
and  plead  that  the  said  Judgment  is 
not  erroneous  in  any  matter  of  fact, 
in  manner  of  form,  &c.,  and  tender  an 
issue  to  the  country.  With  this  plea 
he  might  be  required  to  file  a  specifica- 
tion, setting  forth,  in  addition  to  a  de- 
nial of  the  fact  assigned  for  error,  a 
release  of  errors,  an  estoppel,  or  any 
other  matter  of  fact  in  avoidance,  on 
which  he  relies,  tending  to  show  that 
the  judgment  ought  not  to  be  re- 
versed." 

21.  Brooks  v.  Norris,  11  How.  (U. 
S.)  204,  13  L.  ed.  605  (that  the  writ 
of  error  was  not  brought  within  the 
time  directed  by  statute) ;  Newman  v. 
Kiser,  128  Ind.   258,  26  N.  E.   1006. 

22.  Bank  of  the  State  v.  Ruddell,  10 
Ark.  123,  holding  that  a  plea  in  abate- 
ment  cannot    properly    be    filed    until 
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after  filing  of  the  assignment  of  errors. 

A  special  answer  filed  by  an  appellee 
at  the  same  time  a  certiorari  is  ap- 
plied for  to  bring  up  the  record  to  sup- 
ply a  diminution  thereof,  is  not  too  late 
because  it  was  not  filed  until  after  the 
agreement  for  the  submission  of  the 
cause.     Clark  i\  Wright,  67  Ind.  224. 

In  Louisiana  the  rules  relating  to  the 
filing  of  answers  to  appeals  in  the 
country  cases  in  the  Eastern  District, 
tried  in  New  Orleans,  will  be  relaxed 
when  justice  requires  it.  Patin  v.  Her 
Creditors,  9  La.  64. 

When  the  appellee  desires  to  demand 
damages  (New  Orleans  Mechanics'  Soc. 
V.  Harris,  Man.  Unrep.  Cas.  171)  or  an 
increase  of  damages  (Batte  v.  Reed, 
Man.  Unrep.  Cas.  263)  he  must  file  his 
answer  to  the  appeal  within  at  least 
three  days  before  the  day  fixed  for  ar- 
gument, i.  €.,  to  say,  the  day  first  set 
for  argument.  Converse  v.  Robinson, 
15  La.  Ann.  433.  But  see  Des  Alle- 
mands  Lumb.  Co.  v.  Morgan  City  Tim- 
ber Co.,  117  La.  1,  41  So.  332.  The 
failure  of  an  appellee  to  file  his  an- 
swer to  the  appeal  until  the  day  on 
which  the  cause  is  assigned  will  pre- 
vent its  being  considered,  and  the  ap- 
peal will  be  considered  solely  with  ref- 
erence to  the  assignments  in  error. 
Union  Sawmill  Co.  v.  Arkansas  S.  E.  R. 
Co.,  123  La.  555,  49  So.  173. 

Time  for  Filing  Plea. — The  statute 
requires  the  filing  of  an  answer  at  least 
three  days  before  the  argument  of  the 
appeal,  and  where  a  cause  was  fixed  for 
argument  for  the  seventeenth  and  the 
answer  was  filed  on  the  fourteenth, 
which  would  have  been  too  late,  but 
on  the  tenth  the  parties)  agreed  the 
case  should  be  reassigned  for  the  fol- 
lowing month,  this  had  the  effect  of 
nullifying  the  assignment  for  the  sev- 
enteenth and  the  answer  was  in  time. 
What  would  have  been  the  situation 
had  the  court  refused  to  sanction  the 
agreement  to  reassign  the  case  in  pur- 
suance of  the  agreement  the  court  de- 
clined to  pass  upon.  Des  Allemands 
Lumb.  Co.  V.  Morgan  City  Timber  Co., 
117  La.  1,  41  So.  332. 

In  Massachusetts  the  time  for  plead- 
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2.  Failure  To  Plead.  —  On  failure  to  join  in  error  the  cause  will 
be  he»ard  ex  parte.^^ 

3.  Waiver  by  Joining  Issue.  —  Joining  issue  without  objection, 
appellee  or  defendant  in  error  waives  all  objections  to  the  form  of  the 
appeal  or  to  the  assignments  of  error,-*  as  well  as  to  the  sufficiency  of 
the  notice  of  appeal  and  the  service  thereof.-^  Nor  will  a  motion  to 
dismiss  the  appeal  for  failure  to  file  the  transcript  of  appeal  within 
the  required  time  be  considered  after  joinder  of  issue  f^  but  an  error 
in  the  petition  of  appeal,  in  stating  the  term  at  which  judgment  was 
rendered,  is  not  cured  or  waived  by  the  joinder  in  error.^^ 

4.  Withdrawal  of  Joinder.  ■ —  If  a  party  is  induced  by  misrepre- 
sentation to  join  issue  on  the  assignment  of  errors  he  may  be  allowed 
to  withdraw  it,  but  permission  to  do  so  should  be  requested  immediately 
on  discovery  of  the  fraud.-^ 

5.  Criminal  Causes.  —  The  general  rule  is  that  no  joinder  in  error 
is  required  in  criminal  cases.-" 

C.  Classification.  —  1.  In  General.  —  Pleas  are  classified  as 
either  common  or  special.^'^ 

2.  Common  Plea.  —  The  common  plea,  more  frequently  called  join- 
der, is  in  nullo  est  erratum,  or  that  there  is  no  error  in  the  record  or 
proceedings.^^     It  is  in  the  nature  of  a  demurrer  and  at  once  refers 


ing  to  a  writ  of  error  is  not  fixed  by 
statute,  but  depends  upon  the  court 
rules,  and  thereunder  the  time  to  file  a 
plea  may  be  extended.  Tufts  v.  New- 
ton, 119  Mass.  476. 

23.  ni.— Elijah  v.  Taylor,  40  111.  79. 
Miss. — Mayson  's  Admr.  v.  Lane,  5  How. 
11.     Mo.— March  v.  Howell,  1  Mo.  138. 

See  also:  La. — Barrett  v.  Donovan, 
17  La.  Ann.  182.  N.  Y.— Oppie  v.  Cole- 
grove,  19  Johns.  124.  Eng. — Carleton 
V.  Mortagh,  2  Ld.  Eaym.  1005,  92  Eng, 
Eeprint  168. 

In  New  York  this  was  also  the  prac- 
tice at  one  time  (Sealy  v.  Shattuck,  2 
Johns.  Cas.  69),  but  subsequently,  for 
failure  to  join  in  error,  a  rule  for  judg- 
ment of  reversal  would  be  entered 
(Oppie  V.  Colegrove,  19  Johns.  124). 
And  see  Clark'  v.  Eawson,  1  How.  Pr. 
17. 

In  Colorado  under  a  rule  of  court  the 
practice  was  to  reverse  the  judgment. 
Murdock  V.   Townsend,   1   Colo.   33. 

24.  Ala.— Bibb  v.  Hitchcock,  49  Ala. 
468,  20  Am.  Eep.  288;  Carter  v.  Thomp- 
son, 41  Ala.  375;  Magrudcr  v.  Campbell, 
40  Ala.  611.  Ind.— State  f.  Hatta- 
bough,  66  Ind.  223.  See  also  Louis- 
ville, N.  A.  &  C.  E.  Co.  V.  Nicholson, 
60  Ind.  158.  La.— Martin  v.  Eutherford, 
6  Mart.  N.  S.  281. 

The  want  of  an  assignment  of  errors 


as  required  by  the  statute  is  not  waived 
by  a  plea  of  no  error.  Lacy  v.  Flucker, 
1   La.  50. 

25.  Newman  r.  Kiser,  128  Ind.  258, 
26  N.  E.  1006;  Beck  v.  State,  72  Ind. 
250;  Field  v.  Burton,  71  Ind.  380. 

26.  State  v.  Walters,  64  Ind.  226; 
People's  Sav.  Bank  v.  Finney,  63  Ind. 
460. 

27.  Martin  v.  Eutherford,  6  Mart.  N. 
S.   (La.)    281. 

28.  Bigby  V.  Powell,  25  Ga.  244,  71 
Am.  Dec.  168. 

29.  Ala. — Finley  v.  State,  61  Ala. 
201.  la.— State  v.  Pratt,  20  Iowa  267. 
Mo. — State  v.  Clawson,  30  Mo.  App. 
139. 

See,  however,  Schirmer  v.  People,  40 
111.  66,  as  to  necessity  and  time  for 
joining  in  error;  also  State  V.  Hatta- 
bough,  66  Ind.  223. 

30.  Adams  V.  Beem,  4  Blackf.  (Ind.) 
128n. 

31.  Adams  v.  Beem,  4  Blackf.  (Ind.) 
128n;  Acker  v.  Ledyard,  1  Denio  (N. 
Y.)  677.  See  also  Austin  V.  Bainter,  40 
HI.  82. 

Request  in  brief  for  dismissal  of  the 
appeal,  which  is  also  a  discussion  of 
the  merits  of  the  appeal,  cannot  be 
considered  as  equivalent  to  a  joinder 
in  error.  Burdine  v.  Mustin,  33  Ala. 
634. 
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the  matter  of  law  arising  thereon  to  the  judgment  of  the  coiirt.^^ 
Effect  of  Plea This  plea  admits  the  truth  of  the  facts  well  as- 
signed/'^ If  an  error  be  assigned  which  is  not  assignable,  or  if  it  be 
ill  assigned,  the  plea  is  not  a  confession  but  is  taken  only  for  a  de- 
murrer.^^    If  a  defendant  in  error  intends  to  dispute  the  truth  of  the 


Joinder  Not  Extension  of  Jurisdic- 
tion.— A  joinder  iu  error  on  the  part 
of  one  appellee  will  not  extend  the 
jurisdiction  of  the  court  to  those  not 
made  parties  to  the  appeal.  Hartwig 
V.  Schiefer  (Tnd.),  45  N.  E.  69. 

Not  Waiver  of  Jurisdiction,  —  A 
joinder  in  error  of  an  appellee  is  not 
a  waiver  of  objections  to  the  jurisdic- 
tion. Canaday  v.  Yager,  33  Ind.  App. 
623,   71   N.   E.  977. 

Joinder  in  error  does  not  put  in  issue 
an  allegation  in  the  assignment  of  er- 
rors of  interest  in  the  party  prosecut- 
ing the  writ.  It  would  stand  admitted 
without  a  special  plea  denying  it.  Winne 
V.  People,  177  111.  268,  52  N.  E.  377; 
Gibler  v.  Mattoon,  167  111.  18,  47  N.  E. 
319. 

Scope. — The  joinder,  in  short,  is  in 
effect  a  plea  of  in  nullo  est  erratum, 
and  brings  up  the  question  whether 
there  is  any  error  in  the  record  be- 
fore the  court.  David  v.  Eansom,  1 
G.   Gr.    (Iowa)    383. 

Necessity  for  Special  Plea. — ^When  de- 
fendant in  error  pleads  in  nullo  est 
erratum  and  interposes  no  special  plea, 
he  is  not  entitled  to  have  a  question 
of  fact  as  to  the  corporate  existence 
of  plaintiff  in  error  tried  upon  a  mo- 
tion, if  the  want  of  corporate  exist- 
ence would  be  good  ground  for  dis- 
missing the  writ  of  error,  Kanawha 
Dispatch  v.  Fish,  219  111.  236,  .76  N,  E. 
352,  reversing  118  111.  App.  284. 

Signature. — The  joinder  in  error  must 
be  signed  by  counsel  or  it  may  be 
treated  as  a  nullity.  Wemple  V.  John- 
son,  12   Wend.    (N.  Y.)   219, 

32,  Ind. — Louisville,  etc.  E.  Co.  v. 
Smoot,  135  Ind.  220,  33  N.  E.  905,  34 
N.  E.  1002;  Adams  v.  Beem,  4  Blackf. 
128,  note.  Ky. — Handley's  Admr.  v. 
Fitzhugh,  3  A.  K.  Marsh.  561,  holding 
that  it  cannot  be  shown  on  this  plea 
that  a  motion  to  quash  the  execution 
had  been  made  for  the  same  cause  and 
overruled.  Me. — Benner  v.  Welt,  45  Me. 
483  (puts  in  issue  only  such  matters  as 
are  shown  on  the  face  of  the  record) ; 
Merrill  v.  Suffolk  Bank,  31  Me.  57,  50 
Am.  Dec.  649.  Mass, — Bodurtha  v. 
Goodrich,  3   Gray  508;  Booth,  v.  Com., 
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7  Mete.  285;  Goodridge  v.  Eoss,  6  Mete. 
487  (puts  in  issue  only  such  errors  as 
may  be  shown  on  the  face  of  the  rec- 
ord), N,  Y, — Acker  v.  Ledyard,  1 
Denio  677.  Tenn. — Goodwin  v.  Sanders, 
9  Yerg.  91.  Eng. — Haydon  v.  Mynn, 
Cro.  Jac.  521,  79  Eng.  Eeprint  445, 

Joinder  in  error  raises  only  questions 
of  law  to  be  determined  by  the  record. 
Gibler  v.  Mattoon,  167  111.  18,  47  N.  E, 
319. 

A  special  assignment,  bad  as  impeach- 
ing the  record,  to  which  the  plea  of 
in  nullo  est  erratum  is  filed,  operates  as 
a  demurrer  and  not  as  a  confession  of 
the  fact  assigned  as  error,  Lovett  v. 
Pell,  22  Wend.   (N.  Y.)  369. 

33.  Ind.— Spitzer  v.  Wright,  36  Ind. 
App.  558,  76  N.  E.  261.  Me.— Merrill 
V.  Suffolk  Bank,  31  Me.  57,  50  Am. 
Dec.  649;  Smith  v.  Ehodes,  29  Me.  360. 
Mass.— Eiley  v.  Waugh,  8  Cush.  220; 
Haggett  V.  Com.,  3  Mete.  457;  Blanch- 
ard  V.  Wild,  1  Mass.  342.  N.  H.— Clag- 
gett  V.  Simes,  31  N.  H.  22.  N.  J. 
Karnuff  17.  Kelch,  71  N.  J.  L.  558,  60 
Atl.  364,  aflirmrng  69  N.  J.  L.  499,  55 
Atl.  163.  N.  Y.— Moody  v.  Vreeland, 
7  Wend.  55;  Harvey  v.  Eickett,  15 
Johns.  87;  Bliss  v.  Eice,  9  Johns.  159. 
Pa. — Moore  v.  McEwen,  5  Serg.  &  E. 
373.  Tenn. — Goodwin  v.  Sanders,  9 
Yerg.  91.  Eng. — O  'Keover  v.  Over- 
bury,  T.  Eaym.  231,  83  Eng.  Eeprint 
120. 

Scope. — The  plea  in  nullo  est  erratum 
to  the  assignment  of  errors  of  an  ex- 
ecutor admits  his  representative  char- 
acter.    Eundles  v.  Jones,  3  Ind.  35. 

If  it  be  assigned  as  error  that  sev- 
eral of  the  plaintiffs  in  error  were 
minors  at  the  time  judgment  was  ren- 
dered, a  plea  in  nullo  est  erratum  is 
held  to  admit  the  fact.  Benner  v. 
Welt,  45  Me.  483. 

34.  Mass. — Eiley  v.  Waugh,  8  Cush. 
220.  N.  H.— Claggett  v.  Simes,  31  N. 
H.  22.  N.  Y.— Lovett  t\  Peel,  22  Wend. 
369;  Moody  v.  Vreeland,  7  Wend.  55. 
Eng. — O  'Keover  v.  Overbury,  T.  Eaym. 
231,  83  Eng.  Eeprint  120;  Haydon  v. 
Mynn,  Cro.  Jac.  521,  79  Eng.  Eeprint 
445;  Cross  v.  Tyrer,  Cro.  Eliz.  665,  78 
Eng.  Eeprint  904. 
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assignment  he  should  deny  the  fact  and  join  issue  upon  it  and  have 
the  matter  tried  by  a  jury.''^ 

3.  Special  Pleas.  —  a.  Description.  —  Special  pleas  are  pleas  in 
bar  and  contain  matters  in  confession  and  avoidance,  such  as  release 
of  errors  or  the  statute  of  limitations,^*'  to  which  the  plaintiff  in  error 
may  reply  or  demur.^^  A  plea  in  bar  to  a  writ  of  error  which  answers 
only  part  of  the  errors  assigned  is  bad  on  demurrer.^^ 

b.  Matter  Occurring  Since  Judgment.  —  A  special  plea  is  always 
required  where  matters  have  occurred  since  the  appeal  was  taken  which 
render  the  attack  upon  the  judgment  unavailing.^''  In  general  it  pleads 
matters  which   occurred   after   the   judgment    below    was    entered.*" 

e.  Statute  of  Limitations.  —  The  lapse  of  time  or  statute  of  limita- 
tions may  be  pleaded  in  bar  of  the  appeal."    It  has  been  held  that  the 


See  also  Louisville,  etc.  E.  Co.  v, 
Smoot,  135  Ind.  220,  33  N.  E.  905,  34 
N.  E.  1002;  Spitzer  v.  Wright,  36  Ind. 
App.  558,  76  N.  E.  261. 

35.  Claggett  v.  Simes,  31  N.  H.  22. 

36.  Ad'ams  t\  Beam,  4  Blackf.  (Ind.) 
128,  note;  Acker  v.  Ledyard,  1  Denio 
(N.  Y.)  677. 

Pleading  in  Avoidance. — In  Good- 
ridge  V.  Eoss,  6  Mete.  (Mass.)  487, 
referring  to  special  pleas,  it  is  said: 
**It  may  be  a  question  since  special 
pleading  is  abolished,  how  an  issue 
should  be  framed,  so  as  to  enable  the 
defendant  in  error  to  avail  himself  of 
an  estoppel  or  other  matter  in  avoid- 
ance." 

Nature  of  Plea. — "A  special  answer 
to  the  assignment  of  errors  is  affirm- 
ative, and  in  the  nature  of  an  answer 
in  the  trial  court  in  confession  and 
avoidance."  Lake  Erie  &  W.  E.  Co. 
V.  Huffman  (Ind.),  97  N.  E.  434. 

Conclusion  of  Plea. — Such  pleas  must 
conclude  by  praying  that  the  plaintiff 
may  be  barred  of  his  writ  of  error, 
and  not  that  the  judgment  be  affirmed, 
for  they  admit  the  judgment  to  be 
erroneous.  Acker  v.  Ledyard,  1  Denio 
(N.  Y.)    677. 

Necessity  for  Verification. — Facts  re- 
lied on  as  a  bar  to  an  appeal  which 
do  not  appear  from  the  record  should 
be  pleaded  by  verified  answer.  New- 
port V.  Woods,  5  Ky.  L.  Eep.  600. 

37.  Adams  v.  Beem,  4  Blackf.  (Ind.) 
128n;  Acker  v.  Ledyard,  1  Denio  (N. 
Y.)  677.  See  also  Mahony  v.  Mahony, 
139  111.  14,  28  N.  E.  915. 

38.  Millar  v.  Farrar,  2  Blackf. 
(Ind.)    219. 

39.  Lake  Erie  &  W.  E.  Co.  v.  Huff- 
man (Ind.),  97  N.  E.  434;  Newman  v. 
Kiser,  128  Ind.  258,  20  N.  E.  lOOG. 


40.  Lake  Erie  &  W.  E.  Co.  v.  Huff- 
man (Ind.),  97  N.  E.  434;  Union  Tr. 
Co.  V.  Basey,  164  Ind.  249,  73  N.  E. 
263;  Newman  v.  Kiser,  128  Ind.  258, 
26  N.  E.  1006. 

41.  HI. — ^Peterson  v.  Manhattan  Life 
Ins.  Co.,  244  111.  329,  334,  91  N.  E. 
466.  Ind.— Day  v.  School  City  of  Hunt- 
ington, 78  Ind.  280  (or  may  be  ground 
for  dismissal  of  the  appeal  or  motion); 
Harshman  v.  Armstrong,  43  Ind.  126; 
.lacobs  v.  Graham,  1  Blackf.  (Ind.) 
392.  Ky.— Duff  v.  Duff,  103  Ky.  348, 
45  S.  W.  102;  Allen  V.  Marchand,  5 
Ky.  L.  Eep,  601  (it  is  proper  to  plead 
by  verified  answer). 

New  York. — It  was  at  one  time  the 
rule  in  New  York  that  advantage  could 
be  taken  of  this  objection  only  by  plea 
and  that  the  plea  must  conclude  by' 
praying  that  plaintiff  may  be  barred 
of  his  writ  of  error,  and  not  that  the 
judgment  be  affirmed.  Acker  v.  Led- 
yard,  1   Denio   (N.  Y.)    677. 

In  Kentucky  it  is  indispensable  to 
present  the  question  by  plea  and  not  by 
motion  to  dismiss;  but  when  the  paper 
filed  as  a  motion  amounts  substantially 
to  a  plea  it  will  be  so  treated.  Duff  v. 
Duff,  103  Ky.  348,  45  S.  W.  102.  See 
also  Eiley  v.  Eeed,  13  Bush  (Ky.)  411. 
Compare  Herman's  Exrs.  V.  Martin,  107 
Ky.  642,  55  S.  W.  429. 

In  Mississippi  a  plea  of  the  statute 
of  limitations  may  properly  be  filed 
in  the  supreme  court.  Farmer  V.  Al- 
len, 85  Miss.  672,  38  So.  38. 

Scope  of  Plea. — Where  the  statute  of 
limitations  was  pleaded  to  a  writ  of 
error,  and  it  appeared  that  there  were 
two  decrees,  one  of  which  would  be 
barred  by  the  statute  and  the  other 
not,  the  plea  being  indivisible  and  go- 
ing to  the  right  to  a  writ  of  error  upon 

Vol.  VIII 


654 


EEBOBS,   ASSIGNMENT   OF 


effect  of  the  plea  is  to  confess  the  errors  assigned.*^  There  is  also 
authority  that  it  is  not  necessary  to  plead  it,  advantage  thereof  being 
taken  by  motion  to  dismiss  the  appeal.'*^ 

D.  Rele-yse  op  Errors.  —  1.  In  General.  —  One  against  whom 
error  was  committed  in  rendering  a  judgment,  may  release  such  error; 
and  the  release  may  be  pleaded  in  bar  to  the  prosecution  of  the  ap- 
peal or  writ  of  error/*    To  be  relied  on  it  must  be  pleaded.*^    There 


any  portion  of  the  record,  and  the  writ 
upon  one  of  the  decrees  not  being 
barred,  the  plea  was  insufficient.  Sny- 
der v.  Hall,  10  111.  App.  235. 

42.  George  r.  George,  250  111.  251, 
95  N.  E.  167;  Mahony  v.  Mahony,  139 
111.  14.  28  N.  E.  915. 

In  Indiana  the  answer  of  statute  of 
limitations  is  not  a  confession  of  the 
errors  assigned.  Hawkins  v.  Hawkins, 
28   Ind.    66. 

43.  Brooks  v.  Norris,  11  How.  (U. 
S.)  204,  13  L.  ed.  665;  Day  v.  School 
City  of  Huntington,  78  Ind.  280;  Bun- 
tin  i\  Hooper,  59  Ind.  589. 

Scope  of  Plea. — When  upon  this  plea 
the  issue  joined  is  found  in  favor  of 
the  appellant,  it  does  not  necessarily 
follow  that  the  judgment  will  be  re- 
versed. The  most  that  can  be  said  is 
that  the  appellee  impliedly  admits  that 
there  was  error  in  the  judgment,  and 
though  the  parties  may  conclude  them- 
selves by  admissions  they  cannot  bind 
the  court.  Thus  a  party  may  confess 
error  in  fact  and  the  court  will  act 
upon  itj  but  it  is  not  so  where  he  con- 
fesses error  in  law.  There,  the  court 
will  judge  for  itself.  Hymann  v.  Cook, 
2  Denio  (N.  Y.)  201.  Compare,  how- 
ever, Peterson  v.  Manhattan  Life  Ins. 
Co.,  244  111.  329,  334,  91  N.  E.  466, 
holding  that  if  the  plea  be  found 
against  the  defendant  in  error  a  re- 
versal  would   necessarily   follow. 

44.  lU.— Schaeflfer  v.  Ardery,  238  111. 
557,  87  N.  E.  343;  Corwin  v.  Shoup,  76 
111.  246;  Euckman  v.  Alwood,  44  111. 
183  (the  acceptance  by  the  attorney 
of  money  paid  to  the  clerk  of  the 
court,  though  not  ratified  by  plaintiff 
in  error,  operates  as  a  release  of  error 
and  may  be  pleaded) ;  Austin  v.  Bainter, 
40  111.  82.  Ind.— Miller  v.  Farrar,  2 
Blackf.  219.  Neb.— Schreck  v.  Gilbert, 
52  Neb.  813,  73  N.  W.  276.  Ohio. 
Matthews  v.  Davis,  39  Ohio  St.  54; 
Wilcox  V.  May,  19  Ohio  408.  Tenn. 
Henly  v.  Robertson,  4  Yerg.  172,  under 
the  Tennessee  statute  the  filing  of  an 
injunction  to  stay  the  collection  of  the 
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judgment  operates  as  a  release  of  er- 
rors. Wash. — Lyons  r.  Bain,  1  Wash. 
Ter.  482,  that  a  party  accepted  the 
fruits  of  a  decree  is  a  release  of  errors 
and  may  be  so  pleaded,  notwithstand- 
ing he  subsequently  endeavored  to  re- 
turn it. 

As  to  what  is  in  effect  a  release  of 
errors,  see  Martin  v.  Hawkins,  20  Ark. 
150  (being  an  agreement  under  seal), 
and  also  Vaughan  v.  Everts,  40  Vt. 
526  (as  to  when  such  a  plea  is  duplicit- 
ous). 

Accepting  Benefit  of  Decree. — * '  Where 
a  party  accepts  the  benefit  of  a  decree, 
he  cannot  afterwards  prosecute  error 
to  reverse  it;  such  acceptance  operates 
as  an  estoppel  and  may  be  treated  as 
a  release  of  errors  (Moore  v.  Williams, 
132  111.  591,  and  cases  there  cited)." 
Trapp  v.  Off,  194  111.  287,  62  N.  E.  615. 
To  same  effect,  see  Compher  v.  Brown- 
ing, 219  111.  429,  76  N.  E.  678,  109 
Am.  St.  Eep.  346;  King  V.  King,  215 
111.  100,   74   N.   E.   89. 

Eelease  by  One  Not  a  Party. — One 
not  a  party  to  the  writ  of  error  can- 
not release  errors.  Martin  v.  Comrs. 
of  Highways,  150  111.  15'8,  36  N.  E. 
1004. 

Scope  of  Plea. — When  the  appellee 
pleads  a  release  of  errors,  which  is 
found  in  his  favor,  the  judgment  will 
not  necessarily  be  affirmed,  for  it  may 
be  erroneous.  But  the  appellant  is 
barred;  and  the  entry  is,  that  he  take 
nothing  by  the  writ  of  error.  Hy- 
mann V.  Cook,  2  Denio  (N.  Y.)  201. 
See  also  Dent  v.  Lingood,  1  Str.  683, 
93  Eng.  Reprint  782;  Cunningham  v. 
Houston,  1  Str.  127,  93  Eng.  Reprint 
427. 

45.  Ga.— Bigby  v.  Powell,  25  Ga.  244, 
71  Am.  Dec.  168.  111.— Compher  t>. 
Browning,  219  111.  429,  76  N.  E.  678, 
109  Am.  St.  Rep.  346;  Trustees  of 
Schools  V.  Hihler,  85  111.  409;  Kern  V. 
Zink,  55  111.  449.  Ind. — Veachi;.  Pierce, 
6  Ind.  48;  Adams  v.  Beem,  4  Blackf. 
J  28.  Miss. — Viek's  Exr.  v.  Maulding, 
1   How.  217.     Neb.— Treitschke  v.  The 
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Western  Grain  Co.,  10  Neb.  358,  6  N. 
W.  427.  Va. — Kite's  Heirs  r.  Wilson, 
2  Hen.  &  M.  268,  the  issue  joined  there- 
on may  be  tried  by  jury. 

When  Affidavit  Sufficient. — But  when 
such  facts  are  set  up  by  affidavit  and 
no  objection  is  made  on  that  ground,  it 
is  too  late  to  object  on  the  hearing 
to  the  form  of  procedure.  Treitschke 
V.  Western  Grain  Co.,  10  Neb.  358,  6 
N.   W.   427. 

Necessity  of  Setting  up  Plea. — While 
it  is  true  as  a  general  rule  that  matter 
operating  as  a  release  of  errors  must 
be  set  up  in  the  plea  to  the  assignment 
of  errors,  such  a  plea  will  not  be  re- 
garded as  necessary  when  from  the 
statements  set  up  in  the  assignment  of 
errors  the  facts  showing  the  release  of 
error  clearly  appear.  King  v.  King, 
215  111.   100,   74  N.  E.  89. 

Illustrations  of  Acts  Effecting  Re- 
lease of  Errors. — Where  the  court 
granted  a  perpetual  injunction  and  di- 
rected that  certain  money  on  deposit 
with  the  clerk  be  paid  to  plaintiff  in 
error,  it  was  held  that  the  acceptance 
of  the  money  by  plaintiff  in  error 
amounted  to  a  release  of  errors.  Mor- 
gan V.  Ladd,  7  III.  414. 

Where  P.  leased  certain  lots  to  M.  H. 
&  Co.  and  afterwards  mortgaged  the 
lots  to  D.  and  twenty  days  after  the 
mortgage  was  made  N.  and  E.  con- 
veyed the  lots  to  P.  and  took  from  him 
a  mortgage  thereon.  D.  and  other  per- 
sons brought  several  suits  against  les- 
sees of  the  mortgaged  property  to  re- 
cover rents,  and  the  lessees  filed  a  bill 
of  interpleader  against  the  plaintiff, 
brought  the  rent  money  into  court  and 
obtained  an  injunction  staying  the 
suits.  N.  and  K.  filed  their  biil  against 
D.,  P.  and  others  to  foreclose  the  mort- 
gage made  by  P.  to  them.  The  fore- 
closure suit  and  the  bill  of  interpleader 
were  consolidated  and  a  decree  was 
entered  directing  the  rents  to  be  paid 
to  I.  and  declaring  the  mortgage  of 
N.  and  K.  to  be  the  prior  lien.  The 
administrator  of  D.  prosecuted  a  writ 
of  error  and  assigned  for  error  so 
much  of  the  decree  as  gave  priority  to 
N.  and  E.  It  was  held  that  D.,  by 
voluntarily  accepting  the  rents  decreed 
to  him,  had  released  the  error.  Thomas 
V.  Negus,  7  111.  700. 

A  bill  was  filed  to  redeem  lands 
from  a  conveyance  absolute  on  its  face 
but  alleged  to  be  a  mortgage.  The 
deed   was   declared   to  be    a   mortgage 


and  the  sum  loaned,  with  interest,  was 
decreed  to  be  paid.  A  plea  that  in 
pursuance  of  the  decree  the  defendants 
in  error  paid  the  money  into  the  hands 
of  the  circuit  court  clerk  and  the 
plaintiff  in  error  received  from  the 
clerk  a  part  of  the  sum  so  paid  was 
regarded  as  a  good  plea  to  an  assign- 
ment of  error  that  the  court  found  the 
deed  to  be  a  mortgage,  but  the  fact 
was  found  against  the  defendant  in 
error  for  want  of  authority  in  the  per- 
son who  received  the  money.  Euckman 
V.  Alwood,  44  111.  183. 

One  E.  executed  ninety  bonds  se- 
cured by  a  mortgage  on  real  estate,  and 
Z.  held  thirty-six  of  the  bonds,  and  W. 
sixteen  of  them.  E.  gave  W.  possession 
of  the  mortgaged  premises  and  he 
leased  them  to  C.  and  H.  Z.  filed  his 
bill  to  foreclose  the  mortgage,  making 
E.,  W.  and  C.  and  H.  defendants.  The 
court  decreed  that  E.  should  pay  to  Z. 
and  C.  the  amounts  respectively  found 
to  be  due  them  within  thirty  days  or 
deposit  the  amounts  with  the  clerk,  and 
on  making  such  payments  should  hold 
the  premises  discharged  of  the  lien  of 
the  mortgage.  E.  paid  the  money  into 
court  and  W.,  C.  and  H.  sued  out  a 
writ  of  error.  A  plea  was  filed  alleg- 
ing that  pending  the  suit  W.  surren- 
dered his  bonds  to  the  clerk  of  the 
court  and  received  the  money  directed 
by  the  decree  to  be  paid  to  him.  W, 
demurred  to  the  plea,  but  it  was  sus- 
tained on  the  ground  that  he  could  not 
avail  himself  of  the  proceeds  of  the 
decree  and  then  seek  a  reversal  on  a 
claim  that  the  amount  allowed  him  was 
less  than  he  was  entitled  to.  Holt  v. 
Eees,  46  III.  181. 

In  a  partition  proceeding  the  lands 
of  minors  were  sold.  The  minors  hav- 
ing arrived  at  their  majority  sued  out 
a  writ  of  error  to  reverse  the  decree. 
Their  demurrer  was  overruled  as  to  cer- 
tain pleas  which  set  up  that  after 
they  became  of  age  they  received  their 
respective  shares  of  the  purchase  money 
and  thereby  accepted  the  benefit  of  the 
decree,  which  operated  as  g  release  of 
errors.     Corwin  v.  Shoup,  76  111.  246. 

L.  M.  and  wife  filed  their  bill  against 
W.  and  her  tenant  for  the  purpose  of 
extinguishing  her  homestead  right  on 
the  ground  that  she  had  abandoned  it, 
or  for  the  purpose  of  having  it  set  off 
if  not  abandoned.  W.  filed  her  cross- 
bill against  L.  M.  and  wife,  alleging  a 
contract   to  take   care   of  her  and   her 
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is,  howevor,  authority  that  release  of  error  may  bo  taken  advantage  of 
by  a  motion  to  dismiss  the  appeal.*" 

2.  Form  of  Plea.  —  The  plea  and  all  its  intendments  must  be 
taken  most  strongly  against  the  pleader.''^  It  should  state  the  facts 
that  are  relied  on  as  a  release  of  errors/^  and  it  should  appear  that 
the  release  was  based  on  a  good  consideration.'*'-* 


husband  during  their  lives  and  charg- 
ing that  they  had  failed  to  keep  their 
contract.  The  court  found  that  she 
had  abandoned  her  homestead  and  or 
dered  that  her  interest  be  extinguished 
and  L.  M.  and  wife  put  in  possession, 
but  granted  her  relief  on  her  cross- 
bill and  found  due  her  $600  for  fail- 
ure to  support  her  and  order  L.  M. 
and  wife  to  pay  it.  The  view  was  ex- 
pressed that  the  acceptance  of  the 
benefits  of  the  decree  by  the  complain- 
ants in  the  original  bill  was  in  no  sense 
a  waiver  of  their  right  to  review  the 
decree  granting  relief  on  the  cross-bill. 
Moore  v.  Williams,  132  111.  591,  24  N,  E. 
617. 

0.,  by  his  bill  and  supplemental  bill 
sought  to  foreclose  mortgages  and  set- 
tle questions  of  liens  and  jDriorities  and 
the  court  entered  a  decree  adjusting 
the  equities.  It  was  held  that  a  plea 
setting  up  that  a  sale  of  the  premises 
was  made  under  the  decree  for  the 
benefit  and  at  his  instance  and  re- 
quest, and  that  the  property  was  struck 
off  to  him  for  the  amount  due  upon  his 
mortgages  was  a  good  plea  of  release 
of  error.  Trapp  v.  Off,  194  111.  287,  62 
N.  E.  615. 

"Payment  of  a  judgment  before  ex- 
ecution does  not  operate  as  a  release 
of  errors,  but  is  regarded  as  being  made 
under  legal  compulsion."  Schaeffer  v. 
Ardery,  23S  111.  557,  87  N.  E.  343; 
Hatch  V.  Jacobson,  94  111.  584;  Eiche- 
son  r.  Evan,  14  111.  74. 

"Payment  of  a  judgment  for  taxes 
against  lands  before  the  delivery  of 
any  precept  of  sale  to  the  collector  is 
not  a  release  of  errors  in  the  proceed- 
ings." Schaeffer  v.  Ardery,  238  111. 
557,  87  N.  E.  343;  Page  p.  People,  99 
111.   418. 

"Delivery  of  the  possession  of  a 
house  in  obedience  to  a  decree  will  not 
operate  as  a  release  of  errors."  Schaef- 
fer V.  Ardery,  supra;  Kuttner  v.  Haines, 
135  111.  382,  25  N.  E.  752. 

46.  McCracken  r.  Cabel,  120  Ind. 
266,  22  N.  E.  136;  Sterne  v.  Vert,  111 
Ind.   408,   12   N.   E.    719,   108   Ind.   232, 
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9  N".  E.  127;  Alexander  v.  Alexander, 
104  N.  Y.  643,  10  N.  E.  37. 

47.  Beardsley  v.  Smith,  139  111.  290, 
28   N.   E.   1079. 

48.  Corwin  v.  Shoup,  76  111.  246; 
Chambliu  v.  Blair,  58  111.  385.  And  see 
Beardslev  v.  Smith,  139  111.  290,  28 
N.  E.  1079. 

Scope. — A  plea  that  only  avers  that 
the  errors  were  released  without  stating 
that  it  was  by  deed,  by  parol  or  acts 
in  pais,  is  too  general  and  will  not  be 
considered.  Corwin  v.  Shoup,  76  111. 
246. 

A  plea  of  release  of  errors  alleging 
that  plaintiff  in  error  did  certain  acts 
through  its  attorneys  and  waived  the 
right  to  dismiss  the  case,  but  does  not 
aver  that  they  were  in  fact  the  at- 
torneys for  the  plaintiff  in  error  or  had 
been  retained  or  authorized  to  act  for 
it,  or  had  appeared  in  the  case  from 
which  authority  could  be  inferred,  and 
also  fails  to  aver  how  the  waiver  was 
made,  is  bad  on  demurrer.  Fitzpatrick 
v.  Eutter,  60  111.  App.  657. 

49.  Austin  v.  Bainter,  40  111.  82. 
Form     of     Plea. — "The     defendants 

come  and  say,  in  bar  and  preclusion  of 
the  said  writ  of  error,  that  the  said 
plaintiffs  in  error  the  same  ought  not 
to  have  and  maintain,  because  they  say 
that  after  the  rendition  of  the  judg- 
ment in  this  cause  by  the  St.  Louis 
Court  of  Common  Pleas,  and  before 
the  impetration  of  the  said  writ  of 
error,  to-wit,  on  the  5th  day  of  April, 
1858,  the  said  defendants  in  error  as- 
signed the  said  judgment,  and  all  their 
right,  title,  and  interest  therein,  to 
one  Sanderson,  for  full  value  and 
without  recourse,  all  of  which  was  well 
known  to  the  plaintiff  in  error  before 
the  impetration  of  the  said  writ  of 
error;  and  defendants  in  error  cannot 
produce  the  said  instrument  of  assign- 
ment and  make  profert  thereof,  the 
same  being  in  possession  of  the  legal 
representatives  of  the  said  Sanderson, 
but  defendants  in  error  will  prove  the 
said  assignment  when  and  where  this 
court  may  direct:  and  before  the  suing 
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3.  Effect  of  Plea.  —  In  Illinois  prior  to  the  Practice  Act  of  1907 
a  defendant  in  error  was  never  permitted  to  plead  a  release  of  errors, 
and  if  the  plea  was  adjudged  bad  or  not  sustained,  afterward  join  in 


out  of  this  writ  of  error,  to-wit,  on 
thp  22d  day  of  April,  1859,  the  said 
John  Sigerson  well  knowing  the  prem- 
ises, and  being,  together  with  his 
brother  William  Sigerson,  desirous  of 
compromising  and  settling  all  matters 
in  dispute  between  himself  and  his 
brother,  on  the  one  hand,  and  Sander- 
son aforesaid,  and  J.  M.  Hughes,  T. 
Marshall  and  J.  Holliday,  on  the  other 
hand,  did  then,  at  St.  Louis,  Mo.,  come 
to  a  reckoning  with  the  said  Sanderson, 
Hughes,  Marshall,  and  Holliday.  And 
the  said  Sanderson,  Hughes,  Marshall, 
and  Holliday,  then  and  there  held 
numerous  claims  and  demands  against 
the  said  John  Sigerson  and  William 
Sigerson,  and  were  encumbrances  of 
large  valuable  tracts  of  land  claimed 
by  the  said  Sigerson  in  St.  Louis 
county,  which  constituted  all  of  the 
property  of  the  said  John  and  William 
Sigerson;  and  so  it  was  that  by  rea- 
son of  the  condition  of  the  title  to  the 
said  lands,  encumbered  in  favor  of  the 
said  Hughes,  Sanderson,  Holliday  and 
Marshall,  the  same  was  unsaleable,  and 
the  said  Sigerson  disputed  and  denied 
the  validity  of  certain  of  the  claims 
and  enciimbrances  whereof  the  said 
Hughes,  Marshall,  Holliday,  and  San- 
derson claimed  to  be  holders,  and  had 
theretofore  commenced  legal  proceed- 
ings, having  for  their  object  the  ex- 
oneration of  the  said  tracts  of  land 
from  a  portion  of  said  claims  and  en- 
cumbrances; and  the  said  John  and 
William  Sigerson,  and  the  said  Hol- 
liday, Hughes,  Marshall,  and  Sander- 
son, becoming  weary  of  litigation  and 
desirous  of  putting  an  end  thereto,  and 
of  bringing  the  said  tracts  of  land  into 
market,  did,  on  the  22d  day  of  April, 
1859,  come  to  an  accord,  and  there- 
upon did  make,  execute  and  deliver  a 
deed  to  William  T.  Wood  and  E.  S. 
Hart,  trustees,  and  in  and  by  said  deed 
the  said  tracts  of  land  were  exonerated 
from  all  liens,  claims  and  encum- 
brances, except  those  the  payment  of 
which  was  made  thereon  under  the 
duty  of  the  said  trustees;  and  certain 
portions  of  the  said  lands  were  in  tiie 
first  place  conveyed,  or  directed  to  be 
conveyed,  clearly  and  absolutely,  to  the 
use    of    the    wives    or    families    of    the 


said  John  and  William  Sigerson,  free 
from  all  claim  and  demand,  lien  and 
encumbrance,  in  favor  of  the  said 
Hughes,  Sanderson,  Holliday,  and  Mar- 
shall, and  also  exonerated  from  all  en- 
cumbrance whatever;  and  the  said  trus- 
tees were  enjoined  and  directed  to  sell 
the  remainder  of  said  lands,  and  with 
the  proceeds  thereof  to  pay  and  sat- 
isfy certain  acknowledged  recognized 
claims,  encumbrances  and  demands, 
among  which  was  the  judgment  in  this 
cause,  which  is  described  in  said  deeds 
of  trust  as  having  been  paid  by  the 
said  Hughes,  Marshall,  Holliday,  and 
Sanderson,  (the  same  being  erroneously 
described  as  a  judgment  in  favor  of 
McCtitcheon  only,  instead  of  a  judg- 
ment in  favor  of  McCutcheon  and  Col- 
lins, and  the  interest  thereon  being 
computed  up  to  the  date  of  the  5th 
of  April,  1859,)  and  the  said  trustees 
accepted  said  trust  and  conveyed  to 
the  wife  of  the  said  John  Sigerson  the 
tracts  of  land  in  said  deed,  particular- 
ized as  the  tracts  which  were  to  be  con- 
veyed to  the  wife  of  the  said  John 
Sigerson,  free  and  clear  of  the  demands 
and  encumbrances  thereon,  and  have 
proceeded  to  carry  out  and  complete 
the  trust  imposed  upon  the  real  estate 
so  to  them  conveyed;  and  the  said 
John  Sigerson  has  received  the  full 
benefit  and  advantage  of  the  said  com- 
promise, settlement  and  deed  of  com- 
position, and  is  now  absolutely  insolv- 
ent." McCutcheon  v.  Sigerson,  34  Mo. 
280. 

"1.  Defendant  in  error  says  as  to 
all  the  errors  assigned  by  said  plaintiffs 
(except  the  error  No.  6,  on  which  there 
is  joinder)  their  writ  of  error  to  main- 
tain they  ought  not,  because  he  says 
that  the  errors  in  said  record  apparent, 
if  any  (except  the  said  sixth  assign- 
ment), heretofore,  to  wit,  on  the  15th 
day  of  March,  A.  D.  1862,  at,  to  wit, 
Hancock  county,  aforesaid,  to  wit,  in 
said  second  grand  division  of  Illinois, 
were  by  the  parties  released  and  for 
naught  held,  and  this  he  is  ready  to 
verify,  etc.  Wherefore,  defendant 
prays  that  said  decree  be  affirmed,  etc. 
2.  And  for  further  plea,  by  leave,  etc., 
defendant  in  error  says  that  plaintiffs 
in   error  their   writ   of   error  to    main- 
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error/'"  the  plea  amounting  to  a  confession  of  reversible  error  and 
admitting  that  unless  the  facts  alleged  in  avoidance  were  found  in 
the  pleader's  favor,  there  existed  cause  for  reversal.'^^  In  that  act  it 
was  provided"  that  a  plea  of  release  of  errors,  though  adjudged  bad 
or  not  sustained,  should  not  deprive  the  defendant  of  the  right  to  join 
in  error.'^^ 

4.  Replication  to  Plea.  —  If  a  replication  to  a  plea  of  release  of 
errors  does  not  deny,  or  confess  and  avoid  the  matter  set  up  in  the 
plea  it  is  demurrable.''* 

5.  Demurrer  to  Replication.  —  Wliere  the  replication  presents  no 
valid  answer  to  the  plea  and  a  demurrer  is  filed,  the  case  will  be  con- 
sidered as  if  on  demurrer  to  the  plea." 

E.  Joining  Ple^is.  —  It  is  improper  to  join  the  plea  in  nullo  est 
erratum  with  one  of  release  of  errors,^®  or  of  the  statute  of  limita- 
tions;" but  in  at  least  one  jurisdiction  this  is  permitted  by  statute.^^ 


tain  ought  not,  because,  lie  says 
that  the  decree  in  said  cause  upon 
which  said  supposed  errors  are  as- 
signed (except  the  sixth,  in  which 
there  is  joinder),  and  upon  which  said 
writ  of  error  issued,  heretofore,  to  wit, 
on  the  loth  of  March,  A.  D.  1862,  to 
wit,  at  Hancock  county,  Illinois,  and 
in  said  second  grand  division  of  Illi- 
nois, was  then  and  there,  for  a  valu- 
able consideration,  received  and  ac- 
cepted by  said  plaintiffs  in  error,  ren- 
dered and  entered  by  said  Circuit  Court 
of  Hancock  County,  Illinois,  in  said 
cause,  by  consent  of  the  parties  to  said 
suit,  and  to  this  present  suit  in  error, 
in  the  form  and  shape  in  which  it  now 
appears  in  the  record  in  this  cause,  and 
that  said  plaintiffs  in  error  have  fully 
received  the  benefit  of  the  considera- 
tion for  the  consent  on  their  part  to 
the  entering  of  the  decree  aforesaid, 
and  consented  in  consideration  thereof 
to  waive  all  errors  in  this  case — and 
this  defendant  is  ready  to  verify — 
wherefore,  etc."  Austin  v.  Bainter,  40 
111.  82,  85. 

50.  Schaeffer  v.  Ardery,  238  111. 
557,  87  N.  E.  343;  Martin  v.  Highway 
Comrs.,  150  111.  158,  36  N.  E.  1004; 
Page  V.  People,  99  111.  418;  Austin  v. 
Bainter,  40  111.  82;  Fitzpatrick  t\  But- 
ter, 60  111.  App.  657. 

51.  Martin  v.  Highway  Comrs.,  150 
111.  158,  36  N.  E.  1004;  Thornton  v. 
Houtze,  91  111.  199;  Euckman  v.  Al- 
wood,  44  111.  183;  Clapp  v.  Reid,  40 
111.  121;  Fitzpatrick  v.  Eutter,  60  111. 
App.   657. 

52.  111.  Prac.  Act,  §109. 

53.  Schaeffer  V.  Ardery,  238  111.  557, 
87   N.   E.   343. 


54.  Trapp  V.  Off,  194  111.  287,  62 
N.  E.  615;  McCutcheon  v.  Sigerson,  34 
Mo.   280. 

Setting  Out  Facts. — A  replication  to 
a  plea  alleging  fraud  and  covin,  should 
state  the  facts  constituting  fraud  and 
covin  or  circumvention.  Wood  v.  Goss, 
21  111.  604. 

Double  Pleading. — Allegations  in  a 
replication  "that  the  plaintiff  at  the 
time  of  the  rendition  of  the  original 
judgment  and  until  three  years  next 
before  the  suing  out  of  the  writ  of 
error  was  not  a  resident  of  the  state 
of  New  Hampshire,  but  that  he  wag 
during  that  time  a  resident  of  the 
state  of  New  York,  and  had  no  notice 
of  the  judgment,"  is  not  defective  as 
being  double  pleading.  Galusha  v.  Cob- 
leigh,  13  N.  H.  79.  See  the  title 
"Duplicity." 

55.  And  will  result  in  the  dismissal 
of  the  appeal.  Trapp  v.  Off,  194  111. 
287,  62  N.  E.  615.  But  see  Schaeffer 
r.  Ardery,  238  111.  557,  87  N.  E.  343, 
holding  that  after  a  demurrer  to  a  plea 
is  sustained  there  may  still  be  a  join- 
der in  error. 

56.  Parker  v.  Gilson,  1  Mass.  230. 

57.  Acker  v.  Ledyard,  1  Denio  (N. 
Y.)  677,  a  party  will  on  motion  be  com- 
pelled to  elect  by  which  plea  he  will 
abide. 

When  Joinder  Waived. — By  joining  in 
error  and  also  pleading  the  statute  of 
limitations,  a  party  is  not  estopped 
from  setting  up  the  statute,  but  on 
the  contrary  waives  the  joinder.  Smith 
V.  Conlan,  1*4  Ind.  513. 

58.  Evans  v.  Galloway,  20  Ind.  479, 
overruling  Smith  v.  Conlan,  14  Ind.  513. 

In  Louisiana  the  joinder  in  error  by 
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Leave  To  Plead  Several  Pleas.  —  An  application  for  leave  to  plead  sev- 
eral pleas  may  properly  be  made  after  error  has  been  assigned.  It  will 
not  be  entertained  on  the  motion  for  allowance  of  a  writ  of  error.^* 

F.  Demurrer  to  Assignment  of  Errors.  —  1.  In  General.  —  When 
errors  in  fact  and  in  law  are  joined  in  one  assignment  of  errors,  the 
proper  way  to  take  advantage  of  the  misjoinder  is  by  demurrer,'^" 
If  the  demurrer  be  sustained,  the  assignment  of  errors  may  be 
amended.^^ 

2.    Demurrer  to  Plea.  —  Pleas  at  law  may  be  tested  by  demurrer,*'- 
but  a  demurrer  will  not  lie  to  a  plea  in  chancery.**^ 
,     The  effect  of  a  demurrer  is  to  admit  the  allegations    as    stated."^ 

A  plea  in  bar  which  answers  only  part  of  the  errors  assigned  is  bad 
«n  demurrer  ;*^^  and  objections  affecting  the  merits  of  a  plea  of  release 
of  errors  can  properly  be  made  only  upon  demurrer  to    the    plea.*'® 

XVI.    STRIKING  ASSIGNMENT  OF  ERROR  FROM  RECORD. 

If  the  assignment  of  error  be  frivolous  it  may  be  stricken  on  motion,''^ 
and  a  demurrer  to  the  assignment  may  be  treated  as  such  a  motion,"^ 
A  plea  in  abatement  is  not  the  proper  method  to  procure  the  striking 
out  of  an  assignment  of  error  in  a  regular  appeal."^ 


appellee  on  the  merits  on  the  same 
paper  and  following  an  exception  to 
the  manner  in  which  the  appeal  is 
brought  up,  is  perfectly  regular,  and 
such  an  answer  cannot  be  considered  as 
a  waiver  of  the  objection.  Chandler 
V.  "Witherspoon,  4  La.  67.  And  may 
likewise  on  the  same  paper  file  an  an- 
swer to  the  merits  and  move  to  dis- 
miss the  appeal.  Briggs  v.  Briscoe,  12 
La.  468. 

59.  Higbie  V.  Comstock,  1  Denio 
(N.  Y.)   652. 

60.  Freeborn  v.  Denman,  7  N.  J.  L. 
190. 

Demurrers  to  Assignments  Unneces- 
sary.— Where  there  are  no  assignments 
of  error  that  properly  bring  in  review 
the  errors  complained  of,  or  if  those 
presented  are  defective,  the  attention 
of  the  court  may  be  directed  thereto 
in  the  brief  or  on  the  argument;  it  is 
neither  necessary  nor  proper  that  a  de- 
murrer to  such  assignments  be  filed. 
Nading  v.  Elliott,  137  Ind.  261,  36 
N.  E.  695. 


61.  Freeborn  v.  Denman,  7  N.  J.  L. 
190. 

62.  Peterson  v.  Manhattan  Life  Ins. 
Co.,  244  111.  329,  91  N.  E.  466;  Schaef- 
fer  V.  Ardery,  238  111.  557,  87  N.  E. 
343;  Beardsley  v.  Smith,  139  111.  290, 
28  N.  E.  1079;  Corwin  ■?;.  Shoup,  76  111. 
246;  Austin  v.  Bainter,  40  111.  82;  Mal- 
lory  V.  Mallory,  160  111.  App.  417. 

63.  Mallory  v.  Mallory,  160  111.  App. 
417. 

64.  Mahony  v.  Mahony,  139  111.  14, 
28  N.  E.  915. 

65.  Peabody  v.  Kendall,  145  111.  519, 
32  N.  E.  674;  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Swinney,  91  Ind.  399;  Millar 
V.  Farrar,  2  Blackf.  (Ind.)   219. 

66.  Clapp  V.  Reid,  40  111.  121. 

67.  Delaware,  L.  &  W.  R.  Co.  v. 
Joseph  English  Co.  (N.  J.),  81  Atl. 
436. 

68.  Delaware,  L.  &  W.  R.  Co.  v. 
Joseph   English  Co.,  supra. 

69.  Distin  V.  Bradley  (Conn.),  76 
Atl.   991. 


ERROR,  WRIT  OP.  —  See  Writ  of  Error. 
ESCAPE.  —  See  Rescue  and  Escape. 
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CROSS-REFERENCES : 

Aliens;  Penalties,  Forfeitures  and  Fines. 

I.    necessity;  for  inquest  or    other    PROCEEDINGS. 

While  in  most  jurisdictions  whenever  a  person  dies  intestate  without 
leaving  any  inheritable  blood,  his  property  vests  immediately  in  the 
state  by  operation  of  law,  without  any  inquest  of  office,^  in  other  juris- 


1  Idaho, — State  v.  Stevenson,  6 
Idaho  367,  55  Pac.  886,  because  no  pro- 
ceeding or  inquest  in  the  nature  of 
"office  found"  had  been  provided  for 
by  statute.  Mass. — Wilbur  v.  Tobey, 
6  Pick  177.  Mich. — Crane  v.  Reeder, 
21  Mich.  24,  4  Am.  Eep.  430,  English 
statutes   requiring   inquest   of  office   re- 
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pealed  in  Michigan.  Neb. — State  v. 
Eeeder,  5  Neb.  203.  N.  H.— Montgom* 
ery  v.  Dorion,  7  N.  H.  475,  by  analogy 
to  English  procedure  where  the  King's 
tenant  dies  without  heirs.  N.  J. — Van 
Kleeck  v.  O'Hanlon,  21  N.  J.  L.  582; 
O'Hanlin  v.  Van  Kleeck,  20  N.  J.  L. 
31.     N.  Y. — Stoppenbeck  v.  Mather,  73 
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dictions  an  inquest  of  office  or  other  similar  proceeding  is  necessary 
because  of  the  presumption  of  the  existence  of  heirs,-  or  because  pro- 


Mise.  434,  133  N.  Y.  Supp.  482;  Smith 
V.  Doe,  102  N.  Y.  Supp.  525.  Tenn. 
State  V.  Goldberg's  Unknown  Heirs, 
113  Tenn.  298,  86  S.  W.  717;  Hinkle's 
Lessee  v.  Shadden,  2  Swan  46;  Puckett 
V.  State,  1  Sneed  355.  Tex. — Ellis  v. 
State,  3  Tex.  Civ.  App.  170,  21  S.  W. 
66,  24  S.  W.  660.  Wash.— Territory  v. 
Klee,  1  Wash.  183,  23  Pae.  417. 

King's  Title  on  Record. — Tenant  in 
Capite. — "The  principal  rule  with  re- 
spect to  offices  is,  that  they  are  not 
necessary  where  the  King's  title  al- 
ready appears  in  any  shape  ot  record 
(Chitty  on  Prerogative  248),"  and  as 
to  a  tenant  holding  in  fee  simple,  there- 
fore as  tenant  in  capite,  no  inquest  of 
office  was  necessary.  Attorney-Gener- 
al of  Ontario  V.  O'Eeilly,  6  Ont.  App. 
576,  592. 

When  Inquest  Expedient. — In  Mont- 
gomery f.  Dorion,  7  N.  H.  475,  it  is 
said  "there  may  be  cases  in  which  an 
inquest  of  office  might  be  expedient, — 
as  where  some  person  is  found  in  pos- 
session, claiming  as  heir  or  otherwise; 
but  we  are  of  opinion  that  an  inquest 
of  office  is  in  no  such  case  essential 
to   vest   the   title   in   the   state." 

Proceedings  Necessary  for  Possession 
Where  Possession  Not  Vacant. — "Even 
after  office  found,  the  king  is  not  ad- 
judged in  possession,  unless  the  pos- 
session were  then  vacant;  for  if  the 
possession  were  then  in  another,  the 
king  must  enter  or  seize  by  his  offi- 
cer, before  the  possession  in  deed  shall 
be  adjudged  to  him."  Fairfax  v.  Hunt- 
er, 7  Cranch  (U.  S.)  602,  3  L.  ed.  403; 
Com.  V.  Hite,  6  Leigh    (Va.)   588. 

Texas. — Abandonment  of  Country. — 
No  inquest  of  office  or  other  judicial 
proceeding  was  necessary  under  the 
Texas  colonization  laws  to  enable  the 
state  to  regrant  the  title  of  lands  for- 
feited by  reason  of  abandonment  of  the 
country.  Horton  v.  Brown,  2  Tex.  79, 
96;   Holliman  v.  Peebles,   1   Tex.   673. 

Foundation  of  Escheat  Doctrine  in 
United  States. — In  this  country  the 
policy  on  which  is  rested  our  statute 
of  escheats  is  not  so  much  a  reverter 
to  the  original  title  holder,  though  that 
idea  undoubtedly  had  its  place  in  the 
adoption  of  the  policy,  but  it  is  upon 
the  right  and  power  of  the  govern- 
ment.which  is  the  sovereign  to  possess 


property  found  within  its  jurisdiction 
for  which  there  appears  no  owner. 
Com.  V.  Thomas,  140  Kv.  789,  131  S.  W. 
796. 

Aliens  Taking  by  Descent. — Unless 
the  common  law  rule  that  an  alien  can- 
not take  real  property  by  descent  has 
been  abrogated  by  statute  in  the  state, 
upon  the  death  of  an  alien  the  estate 
vests  immediately  in  the  state  without 
inquest  of  office.  U.  S. — Fairfax  v. 
Hunter's  Lessee,  7  Cranch  602,  3  L.  ed. 
453.  Ky.— White  v.  White,  2  Mete. 
185;  Fry  i\  Smith,  2  Dana  38;  Steven- 
son V.  Dunlap,  7  T.  B.  Mon.  134.  Mass. 
Wilbur  V.  Tobey,  16  Pick.  177;  Slater 
V.  Nason,  15  Pick.  345.  N.  H,— Mont- 
gomery V.  Dorian,  7  N.  H.  475.  N.  Y. 
Croner  v.  Cowdrey,  139  N.  Y.  471,  34 
]Sr.  E.  1061,  36  Am.  St.  Rep.  716;  Et- 
tenheimer  v.  Hefferman,  66  Barb.  374; 
McCaughaly  v.  Ryan,  27  Barb.  376 
(though  held  adversely  by  other  claim- 
ants) ;  Larreau  v.  Davignon,  5  Abb.  Pr. 
(N.  S.)  367;  Moers  v.  White,  6  Johns. 
Ch.  360;  Johnson  v.  Lunn,  3  Johns.  Cas. 
109;  Jackson  v.  Beach,  1  Johns.  Cas. 
399;  Lowenfeld  v.  Ditchett,  114  App. 
Div.  56,  99  N.  Y.  Supp.  724;  Smith  v. 
Doe,  111  N.  Y.  Supp.  525;  Richardson 
r.  Amsdom,  85  N.  Y.  Supp.  342.  Pa. 
Rubeck  v.  Gardner,  7  Watts  455.  R.  I. 
Haigh  V.  Haigh,  9  R.  L  26,  statutes 
giving  alien  heirs  right  to  inherit  are 
not  applicable  to  case  pending  at  time 
of  passage  of  law.  Tex. — Horton  v. 
Brown,  2  Tex.  79;  Elles  r.  State,  3  Tex. 
Civ.  App.  170,  21  S.  W.  66,  24  S.  W. 
660.  Va.— Sands  v.  Lynham,  27  Gratt. 
291,  21  Am.  Rep.  348,  state  is  neces- 
sary party  to  proceedings  to  sell  real 
estate  to  pay  decedent's  debts. 

2.  Wilbur  v.  Tobey,  16  Pick.  (Mass.) 
177;  Jackson  v.  Adams,  7  Wend.  (N.  Y.) 
367. 

Common  Law  Rule. — By  the  law  of 
England,  before  the  Declaration  of  In- 
dependence, the  lands  of  a  man  dying 
intestate  and  without  lawful  heirs  re- 
verted by  escheat  to  the  King  as  the 
sovereign  lord;  but  the  King's  title 
was  not  complete  without  an  actual  en- 
try upon  the  land  or  judicial  proceed- 
ings to  ascertain  the  want  of  heirs  and 
devisees.  Hamilton  v.  Brown,  161  U. 
S.  356,  10  Sup.  Ct.  585,  40'  L.  ed.  091, 
citing    Attorney-General   v.    Mercer,   L. 
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vidcd  for  by  statutory  enactment.^    But  in  those  cases  where  the  per- 
son* or  corporation  takes  title  subject  to  forfeiture  or  defeasance  by 


E.  8  App.  Cas.  767,  772,  2  Bl.  Com. 
245.  See  also  People  v.  Folsom,  5  Cal. 
373,  378  (holding  civil  law  also  re- 
quired a  judicial  proceeding  to  estab- 
lish an  escheat);  Wallahan  i\  Inger- 
soll,  117  111.   123,  7  N.  E.  519,  520. 

But  this  "was  rendered  necessary  by 
the  statutes  of  Westminster  1st,  ch.  24 
and  of  ISth  Henry  VI,  ch.  6.  Pre- 
vious to  the  enactment  of  the  first  of 
those  statutes,  the  escheators  and 
sheriffs  could  seize  the  land  into  the 
King's  hands  without  office  found." 
McCaughal  r.  Kyan,  27  Barb.  (N.  Y.) 
376.  See  also  Crane  v.  Eeeder,  21 
Mich.  24,  80. 

Why  Common  Law  Rule  Requiring 
Inquisition  Inapplicable. — "The  ques- 
tion whether  and  in  what  cases  an  ac- 
tion is  necessary  to  establish  the  right 
of  the  state  has  given  rise  to  conflict- 
ing views  and  decisions  in  the  courts 
of  the  different  states.  In  many  of 
the  decisions  the  courts  have  attempted, 
in  effect,  to  substitute  the  state  for  the 
feudal  lord  or  the  crown,  and  to  found 
the  rights  of  the  state  upon  reasoning 
analogous  to  the  rule  of  the  feudal  law. 
But,  under  the  feudal  law,  the  par- 
amount title  remained  always  in  the 
feudal  lord  or  the  crown  and  a  grant 
of  the  fee  vested  only  a  tenure,  sub- 
ject to  be  terminated  by  the  failure  of 
blood  capable  of  inheriting,  or  the  do- 
ing of  an  act  which  in  law  worked  a 
forfeiture  of  the  tenure.  In  either  of 
these  events  the  estate  reverted  to  the 
original  feudal  lord  or  his  descendants, 
or  to  the  crown.  It  followed  at  com- 
mon law  that  when  a  forfeiture  was 
to  be  declared,  or  when  it  was  sought 
to  reduce  the  estate  to  possession,  an 
inquisition  or  inquest  of  office  must 
be  had  to  determine  outstanding  rights 
under  the  tenure.  This  proceeding  was 
not  for  the  purpose  of  vesting  the  title 
in  the  feudal  lord  or  crown,  but  only 
for  the  purpose  of  declaring  a  for- 
feiture or  reducing  the  property  to  pos- 
session. Its  purpose  was  to  make  mat- 
ter of  record  the  termination  of  the 
rights  of  those  who  might  claim  through 
the  holder  of  the  estate.  No  such  sys- 
tem prevails  in  this  country,  and  the 
doctrine  and  procedure  of  the  common 
law  are  of  little  aid  in  dealing  with 
the  question  of  title  or  interest  of  the 
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state,  under  escheat  statutes  founded 
upon  conditions  so  radically  divergent 
from  those  of  the  feudal  law."  In  re 
McClellan's  Estate  (S.  D.),  129  N.  W. 
1037. 

3.  Cal. — In  re  Miner's  Estate,  143 
Cal.  194,  76  Pac.  968  (whether  real  or 
personal  property  involved) ;  People  V. 
Eoach,  76  Cal.  294,  18  Pac.  407.  Ga. 
Buggan  V.  Lamar,  110  Ga.  470,  35 
S.  E.  670;  Carnochan  v.  Abrahams, 
T.  U.  P.  Charlt.  313.  lU.— Wallahan  v. 
Ingersoll,  117  111.  123,  7  N.  E.  519. 
Pa. — Crawford  v.  Com.,  1  Watts  480, 
inquest  found  necessary  before  pro- 
ceeding against  administrator  for  per- 
sonal estate.  S.  C. — In  re  Malone's 
Estate,  21  S.  C.  435,  438.  See  Charles- 
ton V.  Lange,  1  Mills  454,  holding  state 
could  bring  action  for  mesne  profits 
accruing  from  time  of  death  and  be- 
fore office  found.  Eng. — Doe  v.  Red- 
fern,  12  East  96,  112,  104  Eng.  Reprint 
39,  45  by  statute  18  Henry  6th. 

The  state  would  not  be  concluded 
from  bringing  escheat  proceedings,  by 
any  adjudication  in  a  suit  between 
claimants  of  the  estate  and  the  ad- 
ministrator, where  the  state  is  not  a 
party  and  was  not  allowed  to  inter- 
vene. McClellan  v.  Carland,  217  U.  S. 
268,  30  Sup.  Ct.  501,  54  L.  ed.  1213. 

4.  Since  an  alien  may  take  property 
at  common  law  by  purchase  or  devise, 
but  cannot  hold  it,  real  property  taken 
by  an  alien  by  purchase  or  devise  will 
not  escheat  until  office  found.  U  S. 
Taylor  v.  Benham,  5  How.  233,  12  L. 
ed.  130;  Governeur's  Heirs  v.  Robert- 
son, 11  Wheat.  332,  355,  6  L,  ed.  488; 
Fairfax  v.  Hunter's  Lessee,  7  Cranch 
602,  3  L.  ed.  453.  Ala.— Etheridge  v. 
Malempre,  18  Ala.  565;  Smith  v.  Zauer, 
4  Ala.  99.  In<f.— Reid  v.  State,  74  ind. 
252;  Halstead  v.  Board  of  Comrs.,  56 
Ind.  363.  Md.— Guyer  v.  Smith,  22  Md. 
239;  McCreery's  Lessee  r.  Allender,  4 
Har.  &  McH.  409.  Mass.— Sheaffe  v. 
O'Neil,  1  Mass.  256.  N.  H.— Mont- 
gomery V.  Dorion,  7  N.  H.  475.  N.  T. 
Goodrich  V.  Russel,  42  N.  Y.  177;  Wright 
V.  Saddler,  20  N.  Y.  320,  326;  Moers 
V.  White,  6  Johns.  Ch.  360;  Maynard  v. 
Maynard,  30  Hun  227.  N.  C— Marsnall 
v.  Lovelass,  1  N.  C  325.  Pa.— Rubeck 
V.  Gardner,  7  Watts  455,  458.  6.  C. 
McCaw  V.  Galbraith,  7  Rich.  74.    Tenn. 
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the  state,  a  proceeding  establishing  the  forfeiture,^  or  some  other 
notorious  act  equivalent  thereto  is  required.**  However,  after  the  state 
has  established  the  escheat  by  appropriate  proceedings  although  a  stat- 
ute gives  the  state  a  very  summary  remedy  to  obtain  possession  of 
the  escheated  estate,  this  does  not  confine  the  state  to  that  course  of 
proceeding  alone,  or  prevent  it  from  pursuing  any  other  that  another 
party  interested  in  the  estate,  and  having  a  right  to  it,  would  be  entitled 
to  select  and  adopt/ 

II.  OBJECT  OF  PROCEEDINGS.  —  The  whole  object  in  proceed- 
ings for  escheat,  as  in  proceedings  for  administration,  is  to  ascertain 
who  is  entitled  to  the  estate  of  a  deceased  person;  to  ascertain  and 
determine  once  and  for  all,  so  far  as  concerns  the  title  in  the  land 
itself,  whether  the  former  owner  left  heirs  or  devisees,  that  being  the 
single  question  on  which  depends  the  issue  whether  or  not  the  land 
has  escheated  to  the  state.^ 


Williams  v.  "Wilson,  Mart.  &  T.  248. 
Va.— Sands  v.  Lynham,  27  Gratt.  291, 
21  Am.  Eep.  348;  Hubbard  v.  Goodwin, 
3  Leigh  492.  Wash.— State  v.  World 
Real  Estate  Co.,  46  Wash.  104,  89  Pac. 
471;  Abrams  r.  State,  45  Wash.  327, 
88  Pac.  327,  9  L.  R.  A.  (N.  S.)  186; 
Oregon  M.  Co.  v.  Carstens,  16  Wash. 
165,  47  Pac.  421,  35  L.  R.  A.  841.  Eng. 
Knight  V.  Duphessis,  2  Ves.  Sen.  360, 
28  Eng.  Reprint  230. 

If  an  alien  purchase  lands  and  die, 
the  lands  instantly  vest  by  escheat  in 
the  state,  without  any  inquest  of  office. 
But  while  the  alien  lives  the  lands 
cannot  vest  in  the  state  without  office 
found  (Montgomery  v.  Doran,  7  N.  H. 
475),  and  upon  inquisition  found,  where 
an  alien  is  alive,  the  escheator  may 
go  into  equity  to  compel  execution  of 
the  forfeitable  trust  in  favor  of  the 
state  (McCaw  v.  Galbraith,  7  Rich. 
[S.  C]  741). 

Under  a  statute  allowing  an  alien  to 
inherit  real  property,  but  not  allowing 
him  to  hold  it  unless  he  filed  a  deposi- 
tion or  affirmation  of  his  intention  to 
become  a  citizen,  in  order  to  divest 
such  a  lien  for  failure  to  comply  with 
this  provision,  since  he  took  a  do- 
feasible  title,  it  was  necessary  that 
proper  proceedings  be  taken  to  have  the 
escheat  declared,  but  upon  his  death 
the  property  ipso  facto  escheats  to  the 
state  without  judicial  proceedings.  Mc- 
Cormack  r.  Coddington,  184  ISl.  Y.  467, 
77  N.  E.  979. 

5.  Louisville  Ins.  Co.  v.  Com.,  142 
Ky.  690,  134  S.  W.  1045;  Com.  v.  Thom- 
as, 140  Ky.  789,  131  S.  W.  797;  Louis- 
ville   School   Board   v.    King,    127    Ky. 


824,  107  S.  W.  247,  250  (when  such 
estate  is  actually  or  constructively  in 
the  hands  of  another  denying  the  prop- 
erty has  escheated,  whether  such  per- 
son be  the  corporation  sought  to  be 
ousted  or  a  vendee  of  the  property,  and 
whether  the  property  be  vacant  or  oc- 
cupied). 

Corporations. — Can  Legislature  Dis- 
pense With  Necessity  of  Inq.uisition. 
In  Louisville  School  Board  v.  King, 
127  Ky.  824,  107  S.  W.  247,  it  is  said 
that  "no  power  exists  in  the  legisla- 
ture of  the  state  to  forfeit  the  land 
of  a  corporation  and  vest  the  title 
ipso  facto  in  the  state,  because  of  its 
having  violated  the  law  in  holding  it 
longer  than  is  authorized,  without  af- 
fording an  opportunity  to  such  cor- 
poration to  resist  the  escheat." 

6.  Guger  v.  Smith,   22  Md.   239. 
The  grant    of  an   escheat   patent   by 

the  commissioner  of  the  land  office  is 
a  judicial  act  and  before  whom  all 
parties  in  interest  have  a  right  to  ap- 
pear, and  is  the  equivalent  of  an  in- 
quest of  office  in  Maryland.  The  prac- 
tice of  proceeding  upon  inquisition  of 
office  having  fallen  into  disuse.  Guger 
V.   Smith,   supra. 

7.  Crawford  v.  Com.,  1  Watts  (Pa.) 
480. 

8.  Hamilton  v.  Brown,  161  U.  S. 
2.56,  16  Sup.  Ct.  585,  40  L.  ed.   691. 

The  object  of  such  a  proceeding  is 
not  simply  to  have  a  decree  declaring 
the  escheat  and  vesting  the  title  in 
the  state,  but  by  and  through  process, 
to  be  issued  under  the  judgment,  to 
divest  not  only  the  title  of  persons  en- 
titled to  take  the  property  of  the  de- 
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III.  CHARACTER.  OF  PROCEEDING.  —  At  common  law  the 
usual  form  of  proi-eediiifi:  for  the  purpose  of  escheating  an  estate  was 
by  an  inquisition  or  inquest  of  office  before  a  jury,  which  was  had 
upon  a  conmiission  out  of  the  court  of  chancery,  but  it  was  really 
a  proceeding  at  common  law.^  This  proceeding  is  abolished  in  some 
jurisdictions  and  another  proceeding  substituted,^"  the  escheat  being 


ceased  as  his  heirs,  if  perchance  any 
there  he,  but  also  by  a  sale  to  divest 
the  title  of  the  state,  and  to  start, 
and  confer  upon  the  purchaser,  a  new 
title  deraifjned  directly  from  the  sov- 
ereigrn  of  the  soil.  Widevanders  v. 
State,   64  Tex.   133. 

Action  Not  for  Transferring  Title. 
The  action  to  escheat  property  is  not 
to  transfer  the  title  or  acquire  the 
right,  but  to  have  the  escheat  de- 
clared. In  re  McClellan's  Estate  (S. 
D.),  129  N.  W.  1037;  State  v.  Gold- 
berg's Heirs,  113  Tenn.  298,  86  S.  W. 
717;  Puckett  v.  State,  1  Sneed  (Tenn.) 
355, 

9.  U.  S. — Hamilton  v.  Brown,  161 
IT.  S.  256,  16  Sup.  Ct.  585,  40  L.  ed. 
691;  Christiansen  f.  King  County,  196 
Fed.  791.  111. — Wallahan  v.  Ingersoll, 
117  111.  123,  7  N.  E.  519,  520.  Can. 
Attorney-General  v.  O  'Eeilly,  6  Ont. 
App.  576. 

■See  also  cases  under  I. 

Whether  an  inquest  of  office  or  some 
other  form  of  proceeding  shall  be  re- 
sorted to  for  the  purpose  of  having 
the  property  declared  escheated,  de- 
pends wholly  upon  the  legislative  will. 
Christianson  v.  King  County,  196  Fed. 
791. 

Inquisition  at  Common  Law. — The  in- 
quisition "is  an  indenture  between  the 
escheator  and  the  jury,  found  either 
ex  officio  or  by  the  command  of  a  writ 
directed  to  the  officer  (3  Bl.  Com.  258), 
and  which  he  is  to  return  either  into 
the  chancery  or  the  exchequer  (5  Bac. 
Abr.  575),  or  into  the  King's  bench 
when  the  record  of  conviction  and 
seizure  was  there.  .  .  .  And  there 
was  great  reason  for  requiring  such 
a  return  of  the  inquisition.  Its  opera- 
tion being  to  seize  the  lands  into  the 
hands  of  the  crown,  by  a  proceeding 
entirely  ex  parte,  it  was  proper  so  to 
provide,  that  any  person  interested 
might  contest  it.  It  was  therefore  re- 
quired that  the  inquisition  should  be 
returned  to  a  court  of  record,  where 
it  might  be  contested  by  traverse  or 
monstrans  de  droits  or  petition  of  right, 
according    to    the    nature    of    the    case. 
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By  the  traverse  the  traverser  denied 
the  facts  found  by  the  inquisition;  by 
the  monstrans  he  relied  on  those  facts 
themselves,  as  showing  his  title,  and 
by  the  petition  of  right  he  disclosed 
new  facts  not  found  by  the  office.  3 
Bl.  Com.  260."  Com.  v.  Hite,  6  Leigh 
(Va.)   588. 

The  inquest  of  office  was  a  proceed- 
ing in  rem;  when  there  was  a  proper 
office  found  for  the  King,  that  was  no- 
tice to  all  persons  who  had  claims  to 
come  in  and  assert  them;  and  until  so 
traversed,  it  was  conclusive  in  the 
King's  favor.  Hamilton  v.  Brown,  161 
U.  S.  256,  16  Sup.  Ct.  585,  40  L.  ed. 
691;  Doe  r.  Eedfern,  12  East  96,  103, 
104  Eng.  Reprint  39.  But  in  Weide- 
vander  v.  State,  64  Tex.  133,  137,  it  is 
said:  "The  proceeding,  while  not 
strictly  a  proceeding  in  rem,  Has  many 
of  its  characteristics." 

10.  Kentucky.  —  Where  the  statute 
(§2971)  provides  property  shall  escheat 
"without  office  found"  this  does  not 
obviate  the  necessity  for  having  de- 
termined the  question  of  whether  the 
grounds  or  conditions  which  authorize 
an  escheat  of  the  property  involved  in 
fact  exist,  which  must  be  done  by  an 
action  at  law  or  in  equity.  Louisville 
School  Board  v.  King,  127  Ky.  824,  107 
S.  W.  247.  See  also  Com.  v.  Louisville 
P.  Co.,  128  Ky.  790,  109  S.  W.  1183. 

The  escheat  being  provided  for,  and 
the  right  to  enforce  it  being  in  the 
sovereign,  the  state,  the  failure  of  the 
statute  to  indicate  the  character  of  pro- 
ceedings by  which  the  property  is  to 
be  recovered  by  it  does  not  destroy 
the  right  or  leave  the  state  without 
a  remedy.  As  the  common  law  form 
of  proceeding  has  been  abolished,  and 
the  statutes  does  not  designate  an 
agent  of  the  state  to  enforce  the  right 
it  confers,  the  state  may  itself  enforce 
it  by  a  suit  in  equity.  Com.  v.  Louis- 
ville Prop.  Co.,  128  Ky.  790,  lU9  S.  W. 
1183. 

Pennsylvania. — On  the  appointment 
of  an  administrator  prior  to  the  in- 
quisition, the  state  must  prosecute  its 
action   for   escheat,   in   the    same  man- 
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enforced  by  an  ordinary  action  at  law,"  or  suit  in  equity.^- 

Regulation  by  Statute.  —  Where  the  entire  procedure  is  regulated  by 
statute,  as  it  is  in  some  jurisdictions,^^  the  jurisdiction  can  be  exercised 
only  in  the  manner  prescribed  by  the  legislature.^* 

IV.  JURISDICTION.  —  The  statutes  of  the  various  states  gen- 
erally provide  what  courts  shall  have  jurisdiction  of  escheat  proceed- 
ings.^^   And  if  the  court  has  "Jurisdiction  of  the  escheat  proceedings 


ner  as  an  heir,  by  requiring  the  ad- 
ministrator to  file  liis  account  in  tlie 
orphan's  court.  Com.  V.  Weart,  6  W. 
N.  C.  237.  See  also  Bousquet's  Case, 
11  Pa.  Dist.  198. 

11.  Franklin  Co.  v.  Blake,  247  111. 
500,  93  N.  E.  295  (bill  in  equity  dis- 
missed for  want  of  jurisdiction,  as  pro- 
ceeding must  be  at  law) ;  State  v.  Mc- 
Donald, 55  Ore.  419,  104  Pae.  967,  973 
(statute  allowed  trial  by  jury  if  re- 
quested). 

In  Pennsylvania  proceedings  to 
escheat  the  property  of  corporations 
held  contrary  to  the  Act  of  April  26, 
1855,  must  be  by  quo  warranto  as  the 
act  provides.  West's  Appeal,  64  Pa. 
186. 

12.  Ky. — Com.  v.  Louisville  Prop. 
Co.,  128  Ky.  790,  109  S.  W.  1183.  Tenn. 
State  V.  Lancaster,  119  Tenn.  638,  105 
S.  W.  858.  Can. — Attorney-General  v. 
O'Reilly,  6  Ont.  App.  576. 

13.  ni.— Franklin  v.  Blake,  247  111. 
500,  93  N.  E.  295;  Wallahan  v.  Inger- 
soll,  117  111.  123,  7  N.  E.  519,  521.  Ind. 
State  V.  Meyer,  63  Ind.  33.  Mass. 
Wilbur  V.  Tobey,  16  Pick.  177.  N.  J. 
O'Hanlin  v.  Den,  20  N.  J.  L.  31.  Ore. 
State  V.  McDonald,  55  Ore.  419,  104 
Pac.  967;  State  v.  Simmons,  46  Ore. 
159,  79  Pac.  498.  Pa.— Com.  v.  Cromp- 
ton,  137  Pa.  138,  20  Atl.  417;  Kelly's 
Estate,  8  Pa.  Dist.  635;  Crawford  v. 
Com.,  1  Watts  480.  S.  C.—In  re  Ma- 
lone 's  Estate,  21  S.  C.  435,  445.  Tex. 
WiedevaTulors   r.   State,   64   Tex.   133. 

Under  the  Texas  statute  the  district 
attorney  of  the  county  where  such  suc- 
cession is  required  to  be  opened,  must 
file  a  petition  in  the  district  court 
thereof  setting  forth  a  description  of 
the  estate,  the  name  of  the  person  last 
lawfully  seized  or  possessed  of  the  same, 
the  names  of  the  tenants  or  persons  in 
actual  possession,  if  any,  and  the  names 
of  the  persons  claiming  the  estate,  if  any 
such  are  known  to  claim,  and  the  facts 
and  circumstances  in  consoquenco  of 
which  such  estate  is  claimed  to  have 
escheated;   praying  for  a  writ  of  pos- 


session for  the  same  in  behalf  of  the 
state.  Wiedevanders  v.  State,  64  Tex. 
133. 

Proceedings  for  Discovery  of  Prop- 
erty Subject  to  Escheat. — People  v. 
Hibernia,  etc.  Co.,  72  Cal.  21,  13  Pac. 
48. 

14.  XT.  S.— Hamilton  v.  Brown,  161 
U.  S.  256,  264,  16  Sup.  Ct.  585,  40  L. 
ed.  691,  606  (Texas);  Jones  v.  Mc- 
Masters,  20  How.  8,  21,  15  L.  ed.  805, 
810.  Pa.— Crawford  v.  Com.,  1  Watts 
480.  S.  C— Muir  v.  Thomson,  28  S.  C. 
499,  6  S.  E.  309;  In  re  Malone's  Es- 
tate, 21  S.  C.  435,  though  mode  of  pro- 
ceeding not  strictly  pursued,  it  is  good 
as  against  parties  appearing  and  tra- 
versing. Tex. — Wiedevanders  v.  State, 
64  Tex.  133;  Hancock  v.  McKinney,  7 
Tex.  384,  456. 

15.  U.  S. — Christianson  i\  King 
County,  196  Fed.  791,  under  Washing- 
ton statute.  Ga. — Duggan  v.  Lamar, 
110  Ga.  470,  35  S.  E.  670  (courts  of  or- 
dinary have  original  and  exclusive  jur- 
isdiction); Brooks  v>.  McEachern,  73 
Ga.  54.  Ore. — State  v.  McDonald,  55 
Ore.  419,  104  Pac.  967;  State  v.  O 'Day, 
41  Ore.  495,  69  Pac.  542  (circuit 
court).  Pa. — Com.  v.  Crompton,  137 
Pa.  138,  20  Atl.  417,  court  of  common 
pleas. 

The  Texas  constitution  gives  the  leg- 
islature power  to  provide  methods  by 
which  lands  may  be  escheated,  and 
where  it  fails  to  provide  a  method  of 
escheat,  no  court  has  jurisdiction  of  a 
proceeding  to  escheat  property.  Jones 
r.  McMaster,  20  How.  (U.  S.)  8,  15 
L.  ed.  805;  Hancock  v.  McKinney.  7 
Tex.  384.  Nor  has  any  court  jurisdic- 
tion to  escheat  an  alien's  property 
where  no  procedure  has  been  provided. 
Wiedevanders  t'.  State,  64  Tex.  133. 
See  also  West's  Appeal,  64  Pa.  186, 
holding  that  trust  property  cannot  be 
escheated  because  of  the  failure  of 
heirs  of  the  cestui  que  trust,  where  no 
procedure  for  the  escheat  of  equitable 
interests   is    provided    for. 

Extent    of    Jurisdiction. — The  courts 
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it  may  retain  jurisdiction  though  the  litigation  involves  the  validity 
of  a  will  and  jurisdiction  of  will  contests  has  been  given  to  another 
court.^*^ 

But  all  escheat  proceedings  are  based  upon  the  death  of  the  owner 
of  the  estate;  if  he  is  not  dead  in  fact,  the  court  is  without  jurisdic- 
tion and  the  proceedings  are  null  and  void.^^ 

Under  statutes  allowing  alien  heirs  to  take  lands  and  hold  them 
for  a  certain  number  of  years,  the  court  has  no  jurisdiction  to  escheat 
the  property  at  the  suit  of  the  state  until  such  time  has  elapsed.^** 
Nor  has  the  court  jurisdiction  to  render  a  judgment  escheating  the 
property  until  the  estate  has  been  fully  administered  and  settled.^" 


have  no  power  to  allow  an  offending 
corporation,  whose  land  has  been 
escheated  because  held  for  more  than 
five  years  when  not  necessary  or  proper 
for  the  legitimate  business  of  the  cor- 
poration, to  retain  the  lands  or  their 
proceeds  following  their  escheatal  upon 
payment  of  the  costs  of  the  action,  as 
this  would  be  to  remove  or  mitigate 
the  penalty  and  condone  the  offense. 
Louisville  Ins.  Co.  V.  Com.,  147  Ky.  72, 
1-43   S.  W.   1044. 

In  Georgia,  courts  of  equity  have  no 
jurisdiction  of  escheat  proceedings, 
jurisdiction  being  original  and  exclu- 
sive in  the  courts  of  ordinary.  Dug- 
gan  V.  Lamar,  101  Ga.  760,  29  S.  E. 
19;  Brooks  r.  McEachern,  73  Ga.  54. 

In  Pennsylvania  the  orphan's  court 
has  no  jurisdiction  to  forfeit  a  fund 
deposited  by  a  judiciary  in  a  bank,  the 
beneficial  owner  of  which  remains  un- 
known for  seven  years,  and  the  money 
is  not  held  by  the  bank  as  a  judiciary 
and  it  is  impossible  to  ascertain  who  is 
the  owner  of  the  money  deposited  more 
than  seven  years  since.  In  re  Six- 
penny Saving  Fund  Soc,  12  Pa.  List. 
418. 

16.     State  V.   Allen,   2   Tenn.   Ch.   42. 

Will  Contest  in  Escheat  Proceedings. 
Under  the  Tennessee  practice,  the  va- 
lidity of  a  will  probated  in  common 
form  claimed  to  be  fraudulent  may  be 
contested  in  escheat  proceedings  by  the 
state  without  instituting  a  separate 
contest.  State  v.  Lancaster,  119  Tenn. 
638,  105  S.  W.  858. 

The  code  provides  escheat  proceed- 
ings must  be  begun  in  chancery,  while 
proceedings  for  the  contest  of  wills 
must  be  begun  in  the  county  court. 
Under  the  decisions  of  the  supreme 
court  the  circuit  court  does  not  ob- 
tain jurisdiction  by  an  issue  sent  from 
the    chancery   court.      The    proper   pro- 
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cedure  is  to  institute  the  escheat  pro- 
ceedings in  the  chancery  court,  and 
then  staying  the  trial  until  the  proper 
proceedings  to  contest  the  fraudulent 
will  in  the  county  court  can  be  insti- 
tuted, and  thence  carried  to  the  cir- 
cuit court,  and  a  contest  thus  instituted 
and  carried  forward  in  the  regular 
way.  State  v.  Lancaster,  119  Tenn. 
638,  105  S.  W.  858. 

Declaring  Escheat  in  Probating  Will. 
An  escheat  cannot  be  declared  in  a 
proceeding  to  probate  a  will  (Hopf  V. 
State,  72  Tex.  281,  10  S.  W.  589),  for 
the  question  whether  there  can  be  an 
escheat  where  there  is  a  will  is  pre- 
mature and  cannot  be  considered  ex- 
cept only  in  the  escheat  proceedings 
(Muir  V.  Thomson,  28  S.  C.  499,  6  S.  E. 
309). 

The  superior  court,  where  exclusive 
jurisdiction  of  escheats  has  been  given 
to  the  courts  of  ordinary,  has  no  juris- 
diction to  determine  whether  an  estate 
has  escheated  in  a  proceeding  by  the 
administrator  of  intestate's  estate  for 
interpleader  against  several  defendants 
claiming  to  be  heirs  of  the  deceased 
and  contesting  against  each  other.  Dug- 
gan  V.  Lamar.  110  Ga.  470,  35  S.  E. 
670. 

17.  Hamilton  v.  Brown,  161  U.  S. 
256,  267,  16  Sup.  Ct.  585,  40  L.  ed. 
691,  697  (void  even  in  coUateral  pro- 
ceeding) ;  Pinson  V.  Ivey,  1  Yerg. 
(Tenn.)   296. 

18.  State  V.  Miller,  149  Cal.  208,  85 
Pac.  609;  People  v.  Roach,  76  Cal.  294, 
18  Pac.  407;  State  v.  Smith,  70  Cal.  153, 
12  Pac.  121;  State  v.  Ellis  (Kan.),  79 
Pac.  1066  (complaint  dismissed  be- 
cause requisite  time  had  not  elapsed 
prior  to   filing  of  complaint). 

19.  Ore. — State  r.  Simmons,  46  Ore. 
159,  79  Pac.  498,  while  escheat  pro- 
ceedings   may    be    begun    before    com- 
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V.  CITATION  OR  NOTICE.  —  Some  statutes  require  general  no- 
tice of  the  contents  of  the  information  by  publication  to  all  persons 
interested  in  the  estate,-^  and  in  such  cases  there  must  be  a  substantial 
compliance  with  the  statutory  provisions  as  to  notice.^^    In  addition 


pletion  of  administration,  they  should 
be  suspended  until  the  completion 
thereof.  S.  D.  —  McClellan  's  Estate, 
129  N.  W.  1037.  Tex. — State  v.  Black's 
Estate,  21  Tex.  Civ.  App.  242,  51  S.  W. 
555,  action  dismissed  because  adminis' 
tration  pending. 

See  also  Bousquet's  Case,  11  Pa. 
Dist.  198. 

When  State  Can  Institute  Proceed- 
ings.— When  administration  or  the  es- 
tate has  been  had,  and  after  payment 
of  the  debts  of  deceased  and  the 
charges  and  expenses  of  administration, 
and  the  residue  of  the  estate  has  been 
ascertained  and  is  ready  for  distribu- 
tion, the  state  may  appear  and  contest 
its  right  to  an  escheat  upon  the  hear- 
ing of  the  order  for  final  distribution. 
State  V.  O'Day,  41  Ore.  495,  69  Pac. 
542. 

Subordinate  to  Probate  Proceedings. 
The  mere  commencement  of  an  escheat 
proceeding  in  the  circuit  court  does  not 
interfere  with  or  in  any  way  disturb 
pending  probate  proceedings  in  the 
county  court  so  as  to  give  such  court 
jurisdiction  to  require  the  persons  de- 
termined to  be  heirs  in  tht?  county 
court  to  turn  over  property  adminis- 
tered under  direction  of  the  probate 
court.  State  v.  O'Day,  41  Ore.  495, 
69  Pac.  542.  But  see  statutory  change 
in  State  v.  Simmons,  46  Ore.  159,  79 
Pac.  498. 

Oregon. — Realty  and  Personalty, — The 
circuit  court  has  no  jurisdiction  over 
the  personal  estate  in  escheat  proceed- 
ings until  the  county  court  has  com- 
pleted the  administration,  and  adjudged 
that  there  is  no  lawful  claimant.  It 
is  otherwise  as  to  the  real  estate. 
State  V.  McDonald,  55  Ore.  419,  104 
Pac.  967,  972. 

How  State  Asserts  Claim  Pending 
Administration. — Where  the  administra- 
tor has  been  appointed  before  the 
inquest,  the  state  is  in  no  better  posi- 
tion than  any  other  claimant  or  dis- 
tributee and  must  assert  its  title  in  the 
same  manner  as  any  heir  or  next  of 
kin  by  a  citation  to  the  administrator 
to  file  an  account  in  the  orphan  's  court 
(Com.  V.  Woart,  6  W.  N.  C.  fPa.]  237), 
and  after  the  filing  of  the  final  account 


previous  to  the  inquisition  of  escheat, 
the  property  awarded  to  another  by  the 
court  as  sole  heir  cannot  be  reached  by 
the«  state  under  the  subsequent  in- 
quisition declaring  the  property  escheat- 
ed to  the  state  (Com.  v.  Palmer,  6  W. 
N.  C.  [Pa.]  486). 

20.  U.  S. — Hamilton  V.  Brown,  161 
U.  S.  256,  265,  16  Sup.  Ct.  585,  40  L. 
ed.  691,  696  (Texas);  Newman  V. 
Crowles,  60  Fed.  220,  8  C.  C.  A.  577 
(Texas  statute).  111. — Wallahan  V. 
Ingersoll,  117  111.  123,  7  N.  E.  519,  521. 
Ky.— Com.  v.  Thomas,  140  Ky.  789,  131 
S.  W.  797.  S.  C. — Eason  v.  Witcofskey, 
29  S.  C.  239,  7  S.  E.  291;  In  re  Ma- 
lone 's  Estate,  21  S.  C.  435,  453.  Tex. 
Hanna  v.  State,  84  Tex.  664,  19  S.  W. 
1008;  Weidevanders  v.  State,  64  Tex. 
133;   State  v.  Teulon,  41  Tex.  249,  252. 

See  generally  the  title  "Process." 
Period  of  'Publication  Where  No 
Period  Prescribed. — If  the  statute  re- 
quires citation  as  in  other  civil  cases, 
and  does  not  provide  the  period  of  pub- 
lication, the  publication  must  be  made 
in  conformity  with  the  period  required 
in  regard  to  claims  against  property 
which  has  vested  in  unknown  heirs. 
Newman  v.  Crowles,  60  Fed.  220,  8  C. 
C.  A.  577. 

21.  U.  S.— Hamilton  v.  Brown,  161 
U.  S.  256,  265,  16  Sup.  Ct.  585,  40 
L.  ed.  691,  696.  111.— Wallahan  v.,  In- 
gersoll, 117  111.  123,  7  N.  E.  519.  Tfex. 
Hanna  v.  State,  84  Tex.  664,  19  S*  W. 
1008;  Wiedevanders  V.  State,  64  Tex. 
133;  State  v.  Teulon,  41  Tex.  249.  252; 
Ellis  V.  State,  3  Tex.  Civ.  App.  170,  24 
S.  W.  660. 

Jurisdictional  Defect. — The  failure  to 
give  notice  is  a  jurisdictional  defect. 
Wallahan  v.  Ingersoll,  117  111.  123,  7 
N.  E.  519,  Wiedevanders  v.  State,  64 
Tex.  133. 

Appearance  as  Waiver  of  Notice. — A 
party  appearing  to  traverse  the  pro- 
ceedings without  the  required  notice 
cannot  raise  the  invalidity  of  the  pro- 
ceeding because  of  the  failure  to  give 
the  notice,  though  others  not  given 
notice  failed  to  appear.  In  re  Ma- 
lone 's  Estate,  21  S.  C.  435.  But  in 
Wiedevanders  v.  State,  64  Tex.  133, 
138,  it  is  said:  "The  fact  that  persons 
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Ihoroto  sonic  statutes  require  that  a  scire  facias  shall  be  issued  and 
]Hn-soiially  served  upon  all  the  persons  alleged  in  the  information  to 
liold,  possess  or  claim  the  estate. ~- 

Precedent  Seizure  Unnecessary.  —  A  proceeding  to  escheat  property  is 
quasi  in   rt»i  and  no  i->recedent  seizure  of    property    is    necessary.^^ 

VI.  WHO  MAY  INSTITUTE  OR  CONTEST  PROCEEDINGS. 
A.  Who  jNIay  Institute  Proceedings.  —  An  escheat  can  be  asserted 
only  by  and  in  the  name  of  the  state-*  unless  the  legislature  has  given 


appeared  in  the  ease  and  claimed  to 
be  the  heirs  of  deceased  cannot  affect 
the  question,  whatever  proof  they  may 
have  made;  for  until  the  court  had  the 
power  to  hear  and  determine  the  cause, 
what  was  done  or  said  by  whomsoever 
can  be  of  no  avail." 

Misnomer  of  Deceased. — Where  the 
citation  by  publication  to  escheat 
the  estate  of  Thomas  "Stephens"  sum- 
moned all  persons  interested  in  the 
estate  of  Thomas  "Stephenson,"  the 
court  is  without  jurisdiction  to  escheat 
the  property  of  Thomas  "Stephens," 
and  judgment  will  be  reversed.  Ellis 
V.  State,  3  Tex.  Civ.  App.  170,  24  S.  W. 
660. 

Publication  To  Escheat  A's  Estate 
Where  Land  Patented  to  A's  Heirs. 
Where  the  petition  to  escheat  certain 
property  alleged  the  property  was  that 
of  A,  and  the  publication  of  notice 
followed  the  petition,  but  the  judgment 
recited  that  the  property  was  that  of 
A's  heirs  and  patented  to  them,  and 
escheated  the  property,  it  was  insuffi- 
cient to  bind  A's  heirs.  Newman  V. 
Crowles,  60  Fed.  220,  8  C.  C.  A.  577. 

The  record  must  show  that  notice 
was  given  to  all  persons  interested  in 
the  estate  in  the  statutory  manner. 
State  V.  Teulon,  41  Tex.  249.  If  no 
such  notice  is  shown  by  the  record,  a 
judgment  for  the  state  will  be  reversed 
on  writ  of  error,  even  if  sued  out  by 
parties  who  were  named  in  the  petition 
and  appeared  and  pleaded  in  the  cause. 
Hamilton  v.  Brown,  161  U.  S.  256,  265, 
16  Sup.  Ct.  585,  40  L.  ed.   691,  696. 

22.  Wallahan  i:  Ingersoll,  117  111. 
123,  7  iST.  E.  519,  failure  to  issue  scire 
facias  to  one  of  several  tenants  is  fatal 
to  jurisdiction. 

Scire  facias  not  running  in  the  name 
of  the  people  is  absolutely  void  upon 
its  face.  Wallahan  v.  Ingersoll,  117 
111.  123,  7  N.  E.  519. 

23.  State  v.  First  Nat.  Bk.,  61  Ore. 
551,  123  Pac.  712,  escheating  bank  de- 
posits. 
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24.  Mich. — Hopkins  v.  Crossley,  138 
Mich.  561,  101  N.  W.  822.  N.  Y. 
Croner  v.  Crowdrey,  139  N.  Y.  471,  34 
N.  E.  1061,  36  Am.  St.  Eep.  716,  re- 
versing 19  N.  Y.  Supp.  90S,  mortgagee 
in  possession  refusing  to  pay  taxes  be- 
cause land  had  escheated  to  state  can- 
not set  up  the  escheat.  Tenn. — Garret- 
son  V.  Brien,  3  Heisk.  534,  540;  Puckett 
V.  State,  1  Sneed  355. 

Escheated  Property  Appropriated  to 
Schools. — Who  Must  Sue  Therefor. — 
Though  the  escheated  land  is  appropri- 
ated to  the  use  of  the  common  schools 
and  placed  under  the  control  of  the 
school  commissioners,  since  the  legal 
title  vests  in  the  state,  the  action  to 
recover  such  land  should  be  brought 
by  the  state  and  not  by  and  in  the 
name  of  the  school  commissioners. 
Puckett  v.  State,  1   Sneed   (Tenn.)   355. 

Contract  Between  Auditor  and  Attor- 
ney as  Authority. — A  contract  between 
an  attorney-at-law  and  the  state  audi- 
tor, which  contract  was  approved  by 
the  attorney-general  and  governor  of 
the  state,  is  sufficient  authorization  to 
institute  escheat  proceedings  on  behalf 
of  the  state  where  the  auditor  had  the 
authority  by  statute  to  make  such  con- 
tract. Com.  V.  Louisville  Prop.  Co., 
128  Ky.  790,  109  S.  W.  1183.  But  see 
Com.  V.  Louisville  Prop.  Co.,  141  Ky. 
731,  133  S.  W.  759,  holding  that  where 
the  attorney-general  revokes  such  au- 
thority, such  attorney  had  no  authority 
to  institute  actions  for  escheat. 

Heir  Prosecuting  Escheat  in  Name 
of  State. — An  action  to  escheat  prop- 
erty cannot  be  continued  and  prose- 
cuted in  the  name  of  the  state  by  an 
heir  who  had  been  acknowledged  as 
heir  at  law  in  the  escheat  proceedings 
and  to  whom  the  state  had  released  all 
right.     State  v.  Engle,  21  N.  J.  L.  347. 

State  as  Intervener. — The  state  can- 
not intervene  and  contest  the  petition 
for  letters  of  administration  of  a  per- 
son claiming  to  be  deceased's  son,  be- 
cause it   claimed  the  estate  as  an   es- 
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the  authority  to  sue  therefor  to  designated  subdivisions  of  the  state,^^ 
or  to  certain  officials.  Generally  the  action  is  prosecuted  by  an 
escheater,-"  or  by  the  attorney-general,-^  or  by  the  district  or  county 


cheat.  The  state  has  no  such  interest 
in  the  estate  as  to  entitle  it  to  be- 
come a  party.  The  right  of  the  state 
to  escheat  property  accrues  only  after 
administration  of  the  estate,  as  to  the 
residue  of  the  estate  after  payment  of 
deceased's  debts  and  the  expenses  of 
administration.  In  re  McClellan's  Es- 
tate  (S.  D.),  129  N.  W.  1037. 

State  Waiving  Right  To  Enforce 
Escheat. — The  state  is  not  precluded 
from  bringing  an  action  to  recover 
escheated  property  because  made  a 
party,  though  the  attorney-general  ap- 
pears, in  an  action  to  admeasure  dower, 
as  in  the  absence  of  statutory  au- 
thority the  state  could  not  be  made  a 
party  to  the  action.  Smith  v.  Doe,  101 
N.  Y.  Supp.  525. 

25.  Louisville  Bkg.  Co.  v.  Com.,  142 
Ky.  690,  134  S.  W.  1142  (school  boards 
of  first  class  cities) ;  Com.  v.  Thomas, 
140  Ky.  789,  131  S.  W.  797;  Louisville 
School  Board  v.  King,  127  Ky.  824, 
107  S.  W.  247,  250,  15  L.  E.  A.  (N.  S.) 
379;  Com.  r.  Chicago,  etc.  E.  Co.,  30 
Ky.  L.  Eep.  673,  99  S.  W.  596.  See 
also  Meadowcroft  v.  Winnebago  Coun- 
ty. 181  111.  504,  54  N.  E.  949,  county 
given  authority  to  sue  for  escheated 
land. 

Permitting  Governmental  Subdivis- 
ions To  Sue  as  Special  Legislation. 
Statutes  allowing  the  school  board  of 
first  class  cities,  a  public  governmental 
agency,  to  sue  for  and  recover  escheats 
is  not  special  legislation,  although  the 
state  does  not  allow  the  same  priv- 
ilege to  the  school  boards  of  other 
cities.  Com.  for  Use  of  Louisville 
School  Bd.  V.  Chicago,  etc.  E.  Co.,  124 
Ky    497,  99  S.  W.  596. 

26.  Gresham  v.  Eickenbacher,  28  Ga. 
227;  White  v.  Wayne,  T.  U.  P.  Charlt. 
(Ga.)  14,  Bousquet's  Estate,  11  Pa. 
Dist.  198;  Kelly's  Estate,  8  Pa.  Dist. 
635  (auditor  general  appoints  an  es- 
cheator  but  he  cannot  remove  him 
after  appointment  unless  power  ex- 
pressly given);  Bryant's  Estate,  4  Pa. 
Dist.  192  (though  escheator  fails  to 
recover  the  property  because  next  of 
kin  are  discovered  he  and  his  counsel 
should  be  allowed  reasonable  compen- 
sation). 

In  Kentucky  actions  of  escheats  as 


the  result  of  the  failure  of  heirs  or 
devisees,  or  the  failure  of  the  owner 
to  take  possession  of  the  land  for  a 
certain  number  of  years  must  be 
brought  by  the  escheator  of  the  county 
where  the  land  lies,  but  actions  of 
escheat  to  recover  land  held  by  a  cor- 
poration for  more  than  five  years,  not 
necessary  or  proper  for  its  legitimate 
business,  result  from  "other  causes" 
as  provided  in  Ky.  Laws  1903,  §2971, 
and  not  having  authority  to  sue  for 
land  escheated  for  "other  purposes" 
the  escheator  cannot  maintain  the  ac- 
tion; it  should  be  brought  by  the  school 
board.  Com.  v.  Chicago,  etc.  E.  Co., 
30  Ky.  L.  Eep.  673,  99  S.  W.  596; 
Com.  V.  Wisconsin  Chair  Co.,  119  Ky. 
500,  84  S.  W.  535;  Com.  i\  Farmers' 
Bank  (Ky.),  84  S.  W.  732.  Accord- 
ingly since  the  state  has  designated  the 
school  board  as  the  proper  party  to 
sue  for  escheats  in  cities  of  the  first 
class  accruing  for  causes  mentioned  in 
§192  of  the  Const,  and  §567  of  Ky. 
St.  of  1903,  being  other  than  those  spe- 
cifically named  in  §2971,  Ky.  St.,  1903, 
the  school  board  in  cities  of  the  first 
class  may  properly  maintain  the  ac- 
tion. Com.  for  Use  of  Louisville  School 
Board  r.  Chicago,  etc.  E.  Co.,  124  Ky. 
477,  99  S.  W.  596. 

Society  Having  Right  To  Sue  by 
Own  Escheator. — Where  a  certain  so- 
ciety has  been  given  the  right  to  es- 
cheats by  the  state,  and  may  sue  there- 
for by  its  own  escheator,  the  fact  that 
the  society  sues  therefor  through  the 
state  escheator  does  not  affect  the 
right  to  the  escheat.  Nettles  v.  Cum- 
mings,  9  Eich.  Eq.   (S.  C.)  440. 

Reasonable  allowance  for  counsel  em- 
ployed by  the  escheator  should  be  al- 
lowed by  the  court.  Gresham  v.  Eick- 
enbacher,   28    Ga.    227. 

An  issue  of  fact  to  ascertain  the  ex- 
penses incurred  by  the  escheator  need 
not  be  directed  though  the  statute  re- 
quires the  court  to  ascertain  the  ex- 
penses incurred.  Gresham  v.  Eicken- 
bacher, 28  Ga.  227. 

27.  6al.— State  v.  Miller,  149  Cal. 
208,  85  Pac.  609.  N.  Y.—In  re  Leefe, 
4  Edw.  Ch.  395.  Can.— Attorney-Gen- 
eral v>.  O'Eeilly,   8   Ont.  App.   576,  at- 
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attorney,  according  to  the  provisions  of  the  various  statutes.^^ 

B,  Who  j\Iay  Traverse  Inquisition.  —  At  common  law,-"  and  by 
statute  in  some  jurisdictions,  any  claimant  or  person  in  possession  of 
the  property  to  be  escheated  may  traverse  the  inquisition.''"  But  an 
amicus  curiae  has  no  sueh  interest  as  to  permit  him  to  move  to  quash 
the  inquisition.^^ 

Appeal.  —  Entire  Judgment  Eeversed. —  Under  a  statute  giving  any  one 
a  party  to  the  proceeding,  without  reference  to  the  interest  he  may 
have  in  the  subject-matter  of  litigation,  the  right  to  prosecute  a  writ 
of  error,  the  entire  judgment  escheating  the  property  may  be  reversed 
upon  writ  of  error  sued  out  by  part  of  defendants  only.^- 

C.  Proper  or  Necess.vry  Parties.  —  A  bill  in  equity  to  escheat 
property  sold  and  conveyed  under  an  alleged  fraudulent  will  should 
be  brought  against  the  administrator  in  whose  hands  the  proceeds  are 
found,  and  not  against  the  persons  to  whom  the  property  had  been 
sold.^^ 

Intervener.  —  If  the  proceeding  is  to  escheat  the  lands  of  a  corpora- 
tion, a  stockholder  has  not  such  an  interest  as  to  entitle  him  to  inter- 
vene.^* 


torney-general  of  Ontario  proper  party 
where  land  in  sucli  province. 

In  the  absence  of  statute,  the  state 
treasurer  by  his  attorney  is  not  author- 
ized to  appear  for  the  state  in  such 
proceeding.  Succession  of  D'Aquin,  9 
La.  Ann.  400. 

28.  Christiansen  V.  King  County, 
196  Fed.  791,  799  (Washington  stat- 
ute); Wiedevanders  v.  State,  64  Tex. 
133;  State  v.  Black's  Estate,  21  Tex. 
Civ.  App.  242,  51  S.  W.  555. 

29.  If  the  escheat  proceedings  "re- 
sulted in  favor  of  the  King,  then,  by 
virtue  of  ancient  statutes,  any  one 
claiming  title  in  the  lands  might,  by 
leave  c^.  that  court,  file  a  traverse, 
in  the  nature  of  a  plea  or  defense  to 
the  King's  claim  and  not  in  the  na- 
ture of  an  original  suit.  Hamilton  v. 
Brown,  161  U.  S.  256,  16  Sup.  Ct.  5S5, 
40  L.  ed.  691,  citing  The  Banker's  Case, 
14  How.  St.  Tr.  1,  83. 

Each  traverse  is  a  separate  case. 
The  fact  that  one  traverser  may  fail 
in  the  issue  which  he  has  tendered  has 
no  effect  whatever  upon  a  traverse  that 
may  be  filed  by  another.  In  re  Ma- 
lone 's  Estate,  21  S.  C.  435,  453.  See 
also  McCaw  v.  Galbraith,  7  Rich  (S.  C.) 
74. 

30.  Pa. — Com.  V.  Compton,  137  Pa. 
138,  20  Atl.  417  (administratrix  claim- 
ing to  own  property  individually  may 
traverse  inquest);  West's  Appeal,  64 
Pa.  186.     S.  G.—In  re  Malone's  Estate, 
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21  S.  C.  435,  454.  Tex.— Wiedevanders 
V.  State,  64  Tex.  133. 

Persons  in  Possession  Having  No 
Title. — A  party  in  possession  merely 
and  having  no  other  title  may  traverse 
the  inquisition.  People  v.  Cutting,  3 
Johns.   (N.  Y.)    1. 

Heirs  of  One  Member  of  Partner- 
ship.— If  any  one  of  two  partners 
whose  partnership  property  is  alleged  to 
have  escheated,  leaves  heirs,  they  may 
traverse  the  inquisition.  Com.  v.  North 
American  Land  Co.,  57  Pa.   102. 

31.  Dunlop  V.  Com.,  2  Call  (Va.) 
284. 

Attorney-General  as  Amicus  Curiae 
Since  the  right  of  the  estate  to  escheat 
property  arises  only  after  administra- 
tion and  only  in  reference  to  the  resi- 
due, the  attorney-general  cannot  inter- 
vene in  proceedings  for  the  appoint- 
ment of  an  administrator,  as  represent- 
ing the  state,  nor  as  amicus  curiae, 
and  move  to  dismiss  an  appeal  from 
the  court's  order  refusing  the  grant 
of  letters  of  administration  to  peti- 
tioner. In  re  McClellan's  Estate  (S. 
D.),  129  N.  W.  1037. 

32.  Wiedevanders  v.  State,  64  Tex. 
133,  142. 

33.  State  v.  Lancaster,  119  Tenn. 
638,  105  S.  W.  858. 

34.  In  proceedings  to  escheat  the 
lands  of  a  liquidating  corporation,  a 
stockholder  of  the  corporation  is  not 
entitled  to  intervene  in  the  action  and 
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Vn.  THE  PLEADINGS.  —  A.  The  Information  or  Complaint. 
1.  What  It  Must  Allege.  —  The  complaint  in  an  action  by  the  state 
to  recover  escheated  property  must  allege  the  existence  of  facts  show- 
ing title  in  the  state,^^  and  negative  such  facts  as  show  the  title  may 
be  elsewhere.^** 

It  is  essential  to  aver  that  the  deceased  was  the  owner  of  the  land 
to  be  escheated  at  the  time  of  his  death,^^  and  to  aver  his  death,  in- 
testate and  without  lawful  heirs,  where  these  facts  are  relied  upon  as 
the  grounds  of  escheat.^^ 

But  the  statutes  in  some  states  provide  what  averments  are  essential 
to  a  recovery  of  the  escheated  estate  by  the  state,^'-*  and  the  petition 


defend  in  his  own  behalf  where  he  sets 
up  no  defense  that  the  corporation  had 
not  set  up,  and  did  not  show  there  was 
any  necessity  for  him  to  defend,  as 
that  the  corporation  was  refusing  to 
defend,  or  incapable  of  defending. 
Louisville,  etc.  Co.  v.  Com.,  142  Ky. 
690,  134  S.  W.  1142. 

35.  State  v.  Miller,  149  Cal.  208, 
85  Pac.  609  (§1260,  Code  of  Civ.  Proe.); 
State  V.  Witz,  87  Ind.  190. 

Where  the  statute  allows  resident 
heirs  of  non-resident  aliens  to  inherit, 
and  allows  non-resident  alien  heirs  to 
inherit,  but  they  must  convey  within 
eight  years,  a  petition  to  recover  an 
escheated  estate  alleging  the  death  of 
an  intestate,  seized  and  without  heirs 
in  the  United  States  capable  of  inherit- 
ing, is  insufficient;  but  it  was  neces- 
sary also  to  allege  either  that  deced- 
ent was  not  a  resident  of  the  state,  or 
that  he  left  no  non-resident  alien 
heirs;  or  if  any,  that  they  did  not  con- 
vey the  land  within  eight  years.  State 
V.   Witz,   87   Ind.    190,   193. 

Alleging  Completion  of  Administra- 
tion.— Before  giving  judgment  .against 
the  administrator  that  he  render  pos- 
session of  the  deceased's  property  to 
the  state,  it  is  essential  to  allege  and 
show  that  all  the  claims  and  demands 
against  the  estate  presented  to  the  ad- 
ministrator in  the  usual  course,  and  all 
costs  and  expenses  of  administration 
have  been  fully  paid,  and  the  estate 
settled.  Otherwise  the  administrator  is 
still  entitled  to  retain  the  property  for 
the  purpose  of  administration.  State 
V.  Simmons,   46   Ore.   159,   79   Pac.   498. 

36.  State  v.  Witz,  87  Ind.  190,  193; 
State  V.  Killian,  51   Mo.   80. 

Alleging  Failure  To  Declare  Inten- 
tion To  Become  Citizen. — Where  the 
statute  allows  aliens  to  take  property 
on    condition    that    they,   declare    their 


intention  to  become  citizens,  a  petition 
to  escheat  property  must  allege  that 
he  had  not  declared  his  intention  to 
become  a  citizen  at  the  time  of  ac- 
quiring the  property.  State  v.  Killian, 
supra. 

Negativing  Citizenship  in  Brothers 
and  Sisters. — An  interplea  of  the  state, 
in  an  action  by  deceased's  sister  and 
nephew,  alleging  that  deceased,  a  cit- 
izen, died  intestate,  unmarried  and 
without  issue,  seised  of  certain  land, 
and  that  his  mother  and  father  died 
abroad,  and  aliens,  not  alleging  that 
the  sister  or  that  the  parents  of  the 
nephew  suing  were  not  citizens  of  the 
United  States,  is  demurrable.  State  v. 
Ellis  (Kan.),  79  Pac.  1066. 

37.  Ter.  v.  Klee,  1  Wash.  183,  23 
Pac.  417. 

38.  U.  S. — Hamilton  v.  Brown,  161 
U.  S.  256,  16  Sup.  Ct.  585,  40  L.  ed. 
691,  697.  Del.— Walker  v.  Caldwell 
(Del.  Ch.),  67  Atl.  1085.  Mo.— State 
r.  Killian,  51  Mo.  80,  must  allege  there 
was  no  devise.  Tex. — Wiedevanders  v. 
State,  64  Tex.  133,  138,  must  allege 
there  was  no  administration  upon  the 
estate  in  Texas.  Wash. — Territory  v. 
Klee,    1    Wash.    183,    23    Pac.    417,   418. 

Amendment  to  supply  such  allega- 
tions is  allowable.  Bank  of  LouisviUe 
V.  Board  of  Trustees  (Ky.),  5  S.  W. 
735. 

39.  Cal.— State  v.  Miller,  149  Cal. 
208,  85  Pac.  609.  111.— Wallahan  v. 
Ingersoll,  117  111.  123,  7  N.  E.  519. 
Ore. — State  v.  McDonald,  55  Ore.  419, 
104  Pac.  967,  971.  Tex. — Wiedevanders 
V.  State,  64  Tex.  133,  136. 

California. — Cal.  Code  of  Civ.  Proc, 
§1269,  provides  that  the  information 
must  set  forth  "the  facts  and  circum- 
stances in  consequence  of  which  the 
estate  is  claimed  to  have  escheated, 
with   an     allegation    that,     by     reason 
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must  be  in  substantial  compliance  therewith  before  there  can  be  a 
valid  adjudication/'' 

Corporation  Holding  Land  Longer  Tlian  Statutory  Time.  —  Under  a  statute 
by  which  property  held  by  a  corporation  for  more  than  a  specified 
time,  wliich  is  not  proper  or  necessary  for  carrying  on  its  business, 
escheats  to  the  state,  the  petition  should  describe  the  property,'^  and 
alleije  that  it  was  held  for  more  than  the  statutory  time  permitted,*^ 
and  that  it  was  not  proper  or  necessary  for  carrying  on  legitimate 
business  of  the  corporation  during  such  time.*^  But  the  idea  of  a 
reasonable  necessity  for  the  future  use  of  the  property  for  corporate 
purposes  need  not  be  negatived,  as  this  would  be  matter  of  defense." 

Information  as  Counterclaim.  —  An  information  to  escheat  property 
may  be  made  the  subject  of  a  counterclaim  by  the  state."^ 

2.  Misjoinder  of  Causes  of  Action.  —  Under  statutes  providing  for 
the  escheat  of  both  personal  and  real  property,  one  proceeding  only  is 
contemplated,  and  a  petition  containing  separate  counts  as  to  the  real 
and  personal  property  is  not  open  to  the  objection  of  misjoinder  of 
distinct  causes  of  action.*^ 

B.  The  Traverse.  —  Under  statutes  allowing  any  claimant  of  the 
property  to  traverse  the  inquisition  before  a  jury  in  a  certain  court, 
the  traverse  may  be  general  or  special,  it  may  extend  to  all,  or  be 


thereof,  the  state  of  California  has 
right  by  law  to  such  estate."  Under 
such  provision  it  would  be  necessary 
to  allege  there  were  "no  heirs  to  take 
the  estate"  as  heirs,  and  an  allegation 
that  five  years  had  elapsed  without  any 
alien  heirs  (Sec.  1404  Civ.  Code)  hay- 
ing appeared  to  claim  the  estate  is 
good  as  against  non-resident  alien 
heirs.  State  v.  Miller,  149  Oal.  208,  85 
Pac.  609. 

40.  m. — Wallahan  v.  Ingersoll,  117 
111.  123,  7  N.  E.  519.  Ore.— State  v. 
McDonald,  55  Ore.  419,  104  Pac.  967, 
971.  Tex. — Wiedevanders  v.  State,  64 
Tex.  133. 

Failure  To  Name  Terre  -  Tenants. 
Where  the  statute  requires  the  informa- 
tion to  allege  the  names  of  terre-ten- 
ants and  persons  claiming  the  estate, 
if  known,  an  information  failing  to 
name  as  defendants  the  occupants  or 
terre-tenants  is  fatally  defective.  Wal- 
lahan v.  Ingersoll,  117  111.  123,  7  N.  E. 
519. 

41.  Louisville,  etc.  E.  Co.  v.  Com., 
151   Ky.  325,  151  S.  W.  934. 

42.  Louisville,  etc.  R.  Co.  V.  Com., 
151  Ky.  325,  151  S.  W.  934;  Com.  v. 
Louisville,  etc.  Co.  (Ky.),  121  S.  W. 
399. 


43.  Louisville,  etc.  R.  Co.  v.  Com., 
151  Ky.  325,  151  S.  W.  934;  Com.  v. 
Louisville  Prop.  Co.  (Ky.),  121  S.  W. 
399. 

Under  a  statute  escheating  lands 
held  by  a  corporation  for  more  than 
five  years  when  during  the  whole  of 
that  time  the  ownership  of  that  prop- 
erty was  neither  proper  nor  necessary 
for  carrying  on  the  business  of  the  cor- 
poration, a  petition  by  the  state  alleg- 
ing that  it  is  not  necessary  "now" 
(the  time  of  the  filing  of  the  petition), 
is  fatally  defective.  It  should  allege 
that  the  corporation  had  for  five  years 
held,  in  its  name  or  in  that  of  its 
agent,  the  "holding"  company,  the 
title  to  the  land,  when  for  that  time 
it  was  not  proper  and  necessary  for 
the  railroad  company  to  carry  on  its 
legitimate  business.  Com.  v.  Louisville 
Prop.  Co.  (Ky.),  121  S.  W.  399. 

44.  Louisville,  etc.  R.  Co.  v.  Com., 
151  Ky.  325,  151  S.  W.  934. 

45.  The  dismissal  of  the  original  ac- 
tion does  not  dismiss  the  counterclaim 
but  defendant  has  the  right  of  pro- 
ceeding to  the  trial  of  the  counter- 
claim.    Reid  V.  State,  74  Ind.  252,  255. 

46.  State  v.  McDonald,  55  Ore.  419, 
104  Pac.  967. 
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limited  to  one  or  more  of  the  parts  necessary  to  support  the  inquisi- 
tion."^ 

If  a  traverse  be  filed,  the  finding  of  the  jury  of  inquest  is  opened 
and  the  right  of  the  state  must  be  established  by  the  verdict  of  a  jury.''^ 

C.  General  Denial.  —  In  an  action  by  the  state  to  escheat  prop- 
erty, all  defenses  both  legal  and  equitable  are  admissible  under  the 
general  denial."'* 

VIII.  THE  INQUISITION.  —  An  inquisition  does  not  constitute 
an  escheat.  It  is  simply  the  means  by  which  the  state  furnishes  authen- 
tic record  evidence  of  her  title.'^'^ 

Eequisites  of  Inquisition.  —  The  inquisition  should  state  the  facts  upon 
which  it  is  based.^^  Where  the  estate  is  escheated  because  of  the 
death  of  the  owner  intestate  without  legal  heirs,  the  inquisition  is  a 
nullity  unless  it  finds  both  of  these  facts.^-  Seisin  in  deceased  must 
also  be  found  by  the  inquest.^^ 

IX.  THE  TRIAL.  —  A.  Separate  or  Joint  Trial.  —  Each 
traverse  is  a  separate  case  and  may  be  separately  tried.^"  And  where 
several  traverses  are  filed,  and  the  issues  are  divergent,  upon  proper 
application  a  severance  may  be  granted.^^ 

B.  Opening  and  Closing.  —  The  party  who  traverses  the  inquisition 
has  the  beginning  and  conclusion  before  the  jury,  as  it  is  incumbent 
upon  the  party  traversing  the  inquisition  to  show  a    better    title.^" 

C.  Nonsuit.  —  Since  the  main  object  of  escheat  proceedings  is  to 


47.  Com.  V.  Compton,  137  Pa.  138, 
20  Atl.  417. 

48.  Murray's  Est.,  13  W.  N.  C. 
(Pa.)    552. 

49.  State  v.  Meyer,  63  Ind.  33. 

50.  Sands  v.  Lynham,  27  Gratt- 
(Va.)    291,   21   Am.   Rep.   348. 

"Blackstone  defines  an  inquest  as 
'an  inquiry  made  by  the  king's  officer, 
his  sheriff,  coroner  or  escheator,  virtute 
officii,  or  by  writ  to  them  sent  for  that 
purpose,  or  by  commissioners  specially 
appointed,  concerning  any  matter  that 
entitles  the  king  to  the  possession  of 
the  lands  or  tenements,  goods  or  chat- 
tels. This  is  done  by  a  jury  of  no  de- 
terminate number;  being  either  twelve, 
or  less,  or  more  .  .  .  These  in- 
quests of  office  were  devised  by  law, 
as  an  authentic  means  to  give  the  king 
his  right  by  solemn  matter  of  record; 
without  which,  he,  in  general,  can 
neither  take  nor  part  from  anything.' 
3  Black.  Com.  258."  Atlantic,  etc.  R. 
Co.  V.  Mingus,  165  U.  S.  413,  431,  17 
Sup.  Ct.  348,  41  L.  ed.  770. 

51.  An  inquisition  finding  that  the 
deceased  died  seized  of  the  land,  in- 
testate   and    without     heirs,     when     in 


fact  he  made  a  devise  and  the  devisee 
was  unable  to  take  because  of  alien- 
age, is  insufficient  to  give  the  state 
possession.  McCaw  v.  Galbraith,  7 
Rich.  (S.  C.)   74,  88. 

52.  Ramsey's  Appeal,  2  Watts  (Pa.) 
228,  231,  27  Am.  Dec.  301, 

53.  In  re  Desilver,  5  Rawle  (Pa.) 
Ill,  28  Am.  Dec.  645. 

54.  Though  publication  of  notice  is 
required  for  a  certain  time  each  tra- 
verse may  be  filed  and  tried  before 
the  expiration  of  the  time  prescribed 
for  the  notice  to  all  claimants  to  come 
in  and  make  their  claims.  ,  In  re  Ma- 
lone 's  Estate,  21  S.  C.  435,  454. 

55.  State  v.  McDonald,  55  Ore.  419, 
103  Pac.  512,  104  Pac.  967,  971,  106 
Pac.  44. 

Where  all  the  claimants,  or  defend- 
ants, proceed  to  a  joint  trial  without 
objection,  they  are  not  in  a  position 
to  complain  thereof  on  appeal.  State 
V.  MicDonald,  55  Ore.  419,  104  Pac. 
967,  971. 

56.  Com.  V.  De  Silver,  2  Ashmead 
(Pa.)  163;  In  re  Murray's  Estate,  13 
W.  N.  C.  (Pa.)  552.  See  the  title 
"Opening  and  Closing  Statements." 
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have  a  final  determination  of  the  issue  presented  by  the  traverse  of 
the  inquisition,  a  nonsuit  should  not  be  granted." 

X.     PRESUMPTIONS  AND  BURDEN  OF  PROOF.  —  The  burden 

is  upon  the  state  to  prove  the  eoiiditions  authorizing  the  escheat,^* 
but  after  proof  of  conditions  authorizing'  the  escheat  of  corporate 
property,  the  burden  is  upon  the  corporation  to  establish  the  facts 
relied  upon  as  a  defense.^^ 

In  an  action  to  escheat  a  deceased  individual's  property,  the  state 
must  prove,  in  some  manner,  the  death  of  the  person  shown  to  have 
been  seized  of  the  estate;"*^  that  he  was  the  owner  at  the  time  of  his 
death  of  the  estate  sought  to  be  escheated;"^  that  he  died  intestate,"- 
and  without  any  lawful  heirs,*^^  the  presumption  of  law  being,  as 
against  the  state,  that  a  person  dying  intestate  has  left  heirs  capable 
of  inheriting  his  estate."*     While  death  will  be  presumed  from  ab- 


57.  In  re  Robb's  Estate,  37  S.  C. 
19,  16  S.  E.  241.  But  see  contra,  Queen 
r.  Mason,  2<  Salk.  447,  91  Eng.  Reprint 
3S7,  where  a  nonsuit  was  granted  be- 
cause the  traverser  was  considered  as 
a  plaintiff  and  therefore  bound  to  prove 
his  case. 

58.  Com.  V.  Louisville  Prop.  Co.,  128 
Kv.  790,  109  S.  W.  1183;  Louisville 
School  Board  t\  King,  127  Ky.  824,  107 
S.  W.  247  (burden  is  not  upon  claim- 
ant in  possession  of  the  property  to 
be  escheated). 

Alienage. — If  the  escheat  is  because 
of  alienage,  the  state  must  prove  that 
the  owners  were  foreigners,  that  they 
died  without  issue,  and  left  no  relation 
within  the  United  States  to  succeed 
to  said  land.  Catham  1}.  State,  2  Head 
(Tenn.)   553. 

59.  In  a  proceeding  to  escheat  prop- 
erty held  by  a  corporation  for  more 
than  five  years,  without  being  actually 
used  in  the  proper  and  necessary 
transactions  of  its  legitimate  business, 
the  burden  is  upon  the  corporation  to 
show  that  it  acquired  and  held  the 
property  in  the  manner  and  for  the 
purpose,  and  with  the  intention,  to 
legitimately  use  it.  German  Ins.  Co. 
V.   Com.,   141   Ky.   60G,   133   S.   W.    793. 

60.  Hanna  v.  State,  84  Tex.  664,  19 
S.  W.  1008  (direct  evidence  unneces- 
sary);  State  V.   Teuton,  41   Tex.   249. 

Proof  of  Absence  for  Seven  Years. 
State  V.   Teuton,   41    Tex.   249. 

61.  Territory  v.  Klee,  1  Wash.  183, 
23  Pac.  417. 

62.  Wiedcvanders  f.  State,  64  Tex. 
133. 

Proof    that    decedent    left    a    will    is 
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unimportant  where  it  directed  that  the 
property  be  disposed  of  "as  the  law 
directs,"  where  it  is  also  proved  that 
decedent  died  without  issue  and  with- 
out any  relatives  capable  of  taking. 
State  v.  Unknown  Heirs,  113  Tenn.  298, 
86  S.  W.  717. 

Proving  No  Devise  Was  Made. 
Though  the  evidence  proves  death  with- 
out heirs,  it  is  insufficient  as  it  either 
must  be  shown  that  no  devise  was 
made  or  circumstances  proved  from 
which  inference  may  be  made.  Hanna 
V.   State,   84  Tex.   664,   19   S.   W.   1008. 

63.  Md. — Hammond  v.  Inloes,  4  Md. 
138.     Miss.— State  v.  Williams,  99  Miss. 

293,  54  So.  951.  N.  C— University  of 
Xorth  Carolina  v.  Harrison,  90  N.  C. 
385.  Tex.— State  v.  Teuton,  41  Tex. 
249,  252.  Wash.— Territory  v.  Klee,  1 
Wash.  183,  23  Pac.  417. 

Proof  of  want  of  relatives  cannot, 
from  the  nature  of  the  case,  be  made 
with  the  directness  that  proof  of  the 
existence  of  such  relatives  can  be  made, 
if  they  do  exist;  and  the  proof  will, 
in  the  majority  of  cases,  be  general 
and  lacking  in  definiteness.  The  state 
must  show  that  the  deceased  left  no 
widow  or  relative  (Catham  V.  State, 
2  Head.  [Tenn.]  553);  but  it  is  not 
required  to  be  shown  beyond  peradven- 
ture  (State  v.  Unknown  Heirs,  113 
Tenn.   298,  303,   86  S.  W.   717;. 

64.  Cal. — State  i?.  Superior  Court, 
148  Cal.  55,  82  Pac.  672,  2  L.  E.  A. 
643,    citing    People    v.    Roach,     76    Oal. 

294,  18  Pac.  407.  Mass.— Wilbur  v. 
Tobey,  16  Pick.  177.  Miss.— State  v. 
Williams,  99  Miss.  293,  54  So.  951,  one 
of    the    strongest    presumptions   known 
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senee  for  seven  yenrs,  without  being  heard  of,  this  does  not  create  a 
presumption  that  the  person  died  either  without  issue  or  without 
heirs,"^  unless  a  statute  provides  that  such  presumption  arises  from 
the  lapse  of  a  specified  time  without  acts  of  ownership  or  possession.*^*^ 
The  presumption  would  be  sufficient  to  establish  death,  but  intestacy 
and  death  without  leaving  heirs  would  require  to  be  proved."^  Nor 
does  the  mere  institution  of  escheat  proceedings  create  a  presumption 
that  there  is  no  one  capable  of  taking  the  estate  under  the  rules 
regulating  the  descent  of  estates  of  deceased  persons."^ 

The  party  traversing  an  inquisition  is  considered  in  the  character 
of  a  plaintiff  and  is  bound  to  make  out  affirmatively  a  good  title  in 
himself,'^''  though  he  is  considered  as  defendant  in  other  jurisdictions 


to  the  law,  because  it  runs  with  the 
usual  current  of  nature.  N.  C. — Uni- 
versity of  North  Carolina  v.  Harrison, 
90  N.  C.  385.  Tex.— Wiedevanders  v. 
State,  64  Tex.  133. 

High  degree  of  proof  required  to 
show  lack  of  heirs  because  such  an 
event  is  unnatural,  improbable,  and  al- 
most impossible.  State  V.  Williams,  99 
Miss.  293,  54  So.  951. 

"The  ordinary  rational,  as  well  as 
legal  presumption  as  to  every  person 
is,  that  he  must  have  some  relations, 
and  consequently  some  heirs,  however 
remote,  and  whether  known  to  him  or 
not.  From  the  natural  laws  of  human 
descent  and  relationship,  this  must  be 
so,  and  the  necessary  presumption  must 
be  that  every  citizen  dying  leaves 
some  one  entitled  to  claim  as  his  heir, 
however  remote,  unless  one  or  the 
other  of  the  only  two  exceptions  known 
to  our  law  (alienage  and  illegitimacy) 
should  intervene.  .  .  .  Proof  of 
the  fact  of  there  being  no  known  heirs 
of  deceased  may  well  raise  a  presump- 
tion that  for  some  unknown  reason  the 
inheritable  blood  had  failed,  provided 
such  proof  be  direct  and  positive, 
founded  upon  inquiry,  advertisements, 
personal  family  knowledge,  or  the  ac- 
tual declaration  of  the  person  last 
seised,  or  of  those  from  whom  his  title 
descended.  But  can  he,  with  propriety, 
go  further  than  this,  and  permit  the 
natural  and  general  presumption  of 
kindred  to  be  combated  at  all  by  proof 
of  mere  hearsay  reputation?"  Uni- 
cersity  of  North  Carolina  v.  Harrison, 
90  N.  C.  3S5,  citing  State  V.  Williams 
(Miss.),  54  So.  951. 

Aliens  as  Heirs. — When  it  appears 
that    the    person    claiming    to    be    heir 


is  an  alien,  there  is  no  presumption 
that  he  left  heirs  capable  of  taking. 
Ettenheimer  v.  Hefferman,  66  Barb. 
(N.  Y.)  374.  See  also  Slater  v.  Nason, 
15  Pick.  (Mass.)  345;  Moers  v.  White, 
6  Johns.  Ch.  (N.  Y.)  360. 

65.  Ky. — Bank  of  Louisville  r.*Board 
of  Trustees,  5  S.  W.  735.  N.  C— Uni- 
versity of  North  Carolina  v.  Harrison, 
90  N.  C.  385.  Can.— 771  re  Eaycraft,  20 
Ont.  L.  E.  437. 

66.  Under  a  statute  providing  that 
upon  proof  that  no  lawful  claim  to  or 
lawful  acts  of  ownership  were  exer- 
cised in  such  property  for  a  period  of 
seven  years,  death  and  failure  of  heirs 
is  presumed,  the  state  has  the  burden 
of  proof  of  not  only  showing  that  law- 
ful acts  of  ownership  have  not  been 
exercised,  but  also  to  show  that  lawful 
claim  has  not  been  made  by  any  per- 
son. Hanna  v.  State,  84  Tex.  664,  666, 
19  S.  W.   1008. 

Proof  of  Absence  for  Long  Time  Is 
Sufficient. — Under  the  California  Code 
where  no  one  appears  to  and  answers 
within  the  prescribed  time,  no  further 
proof  of  want  of  heirs  need  be  given 
(State  V.  Miller,  149  Cal.  208,  85  Pac. 
609) ;  likewise  proof  of  absence  for 
more  than  thirty  years  without  being 
heard  of  and  without  any  person  claim- 
ing as  heir  appearing  within  that  time 
is  presumptive  evidence  of  want  of 
heirs  (University  of  North  Carolina  v. 
Johnston,  2  N.  C.   373). 

67.  In  re  Eaycraft,  20  Ont.  L.  E. 
437. 

68.  Wiedevanders  v.  State,  64  Tex. 
133. 

69.  La. — Townsend's  Succession,  40 
La.  Ann.  66,  3  So.  488.  Pa.— Com.  v. 
De  Silver,  2  Ashm.  163.     Eng. — Queen 
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and  entitled  to  .iuds^inont  witlioiit  showing  title  in  himself.^*' 

XI.  RECOVERY  OF  ESCHEATED  PROPERTY  BY  HEIRS. 

In  some  jurisdictions  provisions  exist  allowing  an  heir  to  recover 
possession  of  laud  or  property  escheated  to  the  state  and  providing  a 
method  of  procedure  thereforJ^     In  the  absence  of  such  provision 


f.  Mason,  2  Salk.  U7,  91  Eng.  Ee- 
print  3S7,  3  Bl.  Com.  260;  Buller's 
K.  P.  215. 

70,  The  party  traversing  the  in- 
quisition is  considered  as  a  defendant 
under  our  statutes  and  if  he  destroys 
the  title  of  the  state  by  showing  de- 
ceased left  an  heir,  he  is  entitled  to 
judgment,  though  he  shows  no  title  in 
liimself  bevond  his  actual  possession. 
People  r.  Cutting,  3  Johns.  (N.  Y.)  1. 
See  also  Price  i\  Mercier,  18  Can.  Sup. 
303,  holding  that  party  in  possession 
may  have  the  escheat  set  aside  though 
he  has  not  alleged  or  shown  a  superior 
right  to  the  crown. 

Minority  Doctrine  Stated. — In  Peo- 
ple V.  Cutting,  3  Johns.  (N.  Y.)  1,  6, 
the  court  says:  "Many  of  the  author- 
ities say  that  in  traversing  an  inquisi- 
tion in  favor  of  the  king,_  .  .  _ .  the 
party  traversing  is  considered  in  the 
character  of  a  plaintiff  and  is  bound 
to  make  out  affirmatively  a  good  title 
in  himself  (Keg.  v.  Mason,  2  Salk.  447, 
3  Bl.  Com.  260,  Bullers  N.  P.  215, 
Vaughn  64).  These  cases  are,  however, 
met  and  opposed  by  opinions  which  laj' 
down  a  contrary  doctrine,  and  one 
which  appears  to  me  to  be  more  ra- 
tional and  more  agreeable  to  the  forms 
and  course  of  pleading.  In  the  argu- 
ment of  Lord  Keeper  Somers  in  the 
case  of  the  Bankers  in  the  Exchequer 
(11  St.  Tri.  154)  he  observed  that 
where  an  office  is  found  in  favor  of 
the  King;  under  the  statute  of  Edw. 
Ill  the  subject  might  come  in  and  in- 
terplead either  by  denying  the  title 
found  for  the  King,  or  l)y  showing  his 
own  right,  and  that  in  such  case  he  was 
to  be  considered  in  the  light  of  a  de- 
fendant. The  same  observation  is  made 
by  the  last  editor  (Gwillim)  of  Bacon 
(Vol.  5,  p.  574).  The  party  appears 
upon  the  record  in  the  character  of  a 
defendant.  He  shows  his  right  in  the 
form  of  a  plea,  and  if  he  may  be  non- 
suited, as  the  case  in  Salkeld  (Queen 
V.  Mason,  2  Salk.  447)  adjudged,  the 
proceeding  is  quite  anomalous.  The 
case  of  the  King  v.  Roberts  (Str.  1208) 
is  one  of  the  latest  that  we  have  upon 
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this  question.  The  Court  of  King's 
Bench  there  resolved  that  the  traverser 
of  an  inquisition,  finding  him  a  luna 
tic,  was  to  be  considered  as  a  defend 
ant  opposing  the  title  in  the  crown 
without  setting  up  any  title  in  him 
self."  People  v.  Cutting,  3  Johns 
(N.  Y.)   1,  6. 

71.  Fla.— §2333  Gen.  Stat.  1906 
State  V.  Knott,  54  Ela.  138,  44  So.  744 
Idaho. — State  v.  Stevenson,  6  Idaho  367 
55  Pac.  886.  Mont. — In  re  Pomeroy's 
Petition,  33  Mont.  69,  81  Pac.  629 
procedure  outlined  by  statute.  Ore 
State  V.  First  Nat.  Bank,  61  Ore.  551, 123 
Pac.  712;  Young  v.  State,  36  Ore.  417 
59  Pac.  812,  60  Pac.  711,  47  L.  R.  A 
548;  Fenstermacher  v.  State,  19  Ore 
504,  25  Pac.  142.  S.  C.—Ex  parte 
Williams,  13  Rich.  L.  77.  '  Tex. — State 
Treasurer  v.  Wygall,  46  Tex.  447.  Va. 
French  v.  Com.,  5  Leigh  512,  27  Am. 
Dec,  613.  Can. — Price  v.  Mercier,  18 
Can.  Sup.  303. 

In  Canada  a  party  in  possession  of 
an  escheated  estate  may  intervene  and 
have  a  judgment  establishing  an  es- 
cheat, to  which  he  was  not  a  party, 
set  aside,  though  he  has  not  alleged  or 
shown  a  superior  right  to  that  of  the 
crown.  Price  v.  Mercier,  supra.  See 
also  People  v.  Cutting,  3  Johns.  (N. 
Y.)   1. 

Florida. — Mandamus  as  Proper  Bem- 
edy, — After  the  proceeds  of  an  es- 
cheated estate  "shall  have  been  paid 
into  the  state  treasury  under  the  di- 
rection/ of  the  county  judge,  persons 
claiming  to  be  heirs  of  such  intestate, 
may,  with  a  view  to  reclamation  of 
the  escheated  funds,  go  before  a  court 
of  competent  jurisdiction,  on  petition, 
setting  up  the  facts  of  their  rights, 
,  .  .  and  praying  the  court  for  an 
order  directing  an  issue  by  which  to 
establish  their  kinship  and  the  facts 
therein  alleged,  the  state  treasurer  be- 
ing made  a  party  to  said  proceedings 
and  notice  thereof  being  duly  given  to 
the  attorney-general."  In  the  absence 
of  a  showing  that  petitioner  has  ap- 
peared and  made  proof  of  his  right  to 
the    proceeds    of    said    estate    in    the 
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they  have  no  action  to  recover  possession  of  the  estate  after  escheat 
to  the  stateJ- 

No  Liiuitation  Where  Statutory  Proceeding  Not  Taken.  —  In  the  absence 
of  a  statutory  limitation  in  those  jurisdictions  where  a  judicial  pro- 
ceeding is  required  to  escheat  the  property,  but  has  not  been  taken, 
citizens  of  the  United  States  may  institute  an  action  to  succeed  to  or 
recover  the  proceeds  of  the  estate  at  any  timeJ^ 


hands  of  the  state  treasurer,  the  alter- 
native writ  of  mandamus  to  compel 
the  state  to  reimburse  relator  for  a 
certain  sum,  the  proceeds  of  an  es- 
cheated estate  of  which  he  claimed  as 
heir,  will  be  denied.  State  v.  Knott, 
54  Fla.  138,  44  So.  744. 

Strict  Rules  of  Pleading  Not  Ap- 
plicable.— Deducting  State's  Expenses. 
The  strict  rules  of  pleading  applicable 
to  ordinary  proceedings  are  not  re- 
quired in  escheat  proceedings,  and  in 
an  action  by  heirs  to  recover  the  pro- 
ceeds of  the  escheated  estate,  the  state 


may  deduct  the  expenses  of  the  state 
in  reference  to  the  estate  though  the 
state's  answer  did  not  allege  any  ex- 
penses were  incident  thereto.  Young 
r.  State,  36  Ore.  417,  59  Pac.  812,  47 
L.   E.   A.   548. 

72.  In  re  Pomeroy's  Petition,  33 
Mont.  69,  81  Pac.  629,  statute  giving 
action  therefor  not  retroactive. 

73.  In  re  Miner's  Estate,  143  Cal. 
194,  76  Pac.  968,  statutory  limitation 
as  to  persons  not  parties  or  privy  to 
proceeding  not  applicable  where  no  pro- 
ceedings were   ever  had. 
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I.  GENERAL  CONSIDERATION.  —  A.  Necessity  of  Invoking 
Estoppel.  —  To  render  an  estoppel  operative  it  must  be  taken  ad- 
vantage of  at  the  proper  time  and  in  a  legitimate  manner.^  But, 
while  the  larger  part  of  the  law  of  practice  and  procedure  relative  to 
the  doctrine  of  estoppel  inheres  in  this  rule,  such  rule,  as  thus  stated 
in  the  abstract  is  too  general  to  demand  elaboration,  and  accordingly 
'its  further  discussion  may  be  relegated  to  its  application  in  its  siDecific 
phases.^ 

B.  Nature  of  Pleadings  in  Estoppel.  —  The  elementary  rule  that 
the  pleader,  if  he  does  not  demur,  must  either  traverse  or  else  confess 
and  avoid  all  the  material  allegations  to  which  he  makes  answer,  has 
no  application  to  pleadings  in  estoppel.^  Such  pleadings  neither  con- 
fess nor  deny  the  truth  of  the  allegations  which  they  answer,  but  deny 
the  right  of  the  adverse  party  to  allege  the  facts.'*     Hence  a  plea  of 


1.  Estoppel  To  Contradict  Written 
Warranty. — Burdit's  Exr.  v.  Burdit,  2 
A.   K.   Marsh.    (Ky.)    143. 

Estoppel  To  Contradict  Terms  of 
Deed. — Hanson  v.  Buckner's  Exr.,  4 
Dana    (Ky.)    251. 

Estoppel  To  Deny  Corporate  Capac- 
ity.— Folsom  V.  Star  Union  Line,  etc. 
Co.,  54  Iowa  490,  6  N.  W.  702. 

Estoppel  by  Deed. — Failure  to  demur 
and  joining  issue,  held  waiver  of  es- 
toppel by  deed.  Chew  v.  Moffett,  6 
Munf.   (Va.)   120. 

Estoppel  by  Record. — Joining  issue 
on  fact  of  former  recovery  waives  es- 
toppel by  judgment.  Lansing  v.  Mont- 
gomery, 2  Johns.  (N.  Y.)  2S2.  But  see 
Man  V.  Drexel,  2  Pa.  202.  And  see  the 
title  "Judgment." 

Waiver  on  Appeal. — Estoppel  to 
deny  that  money  fraudulently  received 
was  sole  and  separate  property  of  de- 
fendants, held  waived  by  failure  to 
argue  same  on  appeal.  Deane  v.  Echols, 
2    App.    Cas.    (D.    C.)    522. 

2.  Seo  infra,  II  and  IV. 

3.  Stpph.  PI.  (Tyler's  3rd  Am.  ed.) 
220;  Gould's  PI.,  ch.  II,  §§39,  42;  Web- 
ster V.  State  Mut.  Fire  Ins.  Co.,  81  Vt. 
75,   69   Atl.   319. 

4.  111.— Dana  v.  Bryant,  6  111.  104; 
City  of  East  St.  Louis  v.  Flannigan, 
34  III.  App.  596.  Neb.— Blodgctt  v. 
McMurtry,  39  Neb.  210,  57  N.  W.  9So. 
Vt. — Webster  v.  State  Mut.  Fire  Ins. 
Co.,  81  Vt.  75,  69  Atl.  319. 

"It  would  seem  to  follow  necessarily 
that  a  party,  who  has  been  unsuccess- 
ful in  pleading  an  estoppel,  is  not  aft- 
erwards precluded  from  confessing  and 
avoiding,  or  traversing  the  allegations 
of  his  adversary.     The  iSsue  presented 


by  the  estoppel  is  not  to  determine 
the  truth  or  validity  of  the  particular 
facts  pleaded,  but  the  right  and  power 
of  the  party  to  insist  on  them  as  a 
defense.  This  is  the  only  question  to  be 
decided.  If  the  estoppel  is  sustained 
the  other  party  is  concluded  from  mak- 
ing the  allegations  he  has  interposed. 
If  disallowed,  the  party,  who  had  ad- 
mitted nothing  by  pleading  it,  may 
then  present  his  answer  to  the  allega- 
tions."    Dana  v.  Bryant,  6  III.  104. 

Contra. — Hall  v.  Henderson,  126  Ala. 
449,  28  So.  531,  85  Am.  St.  Eep.  53, 
61  L.  E.  A.  621.  See  Whittlemore  v. 
Stephens,  48  Mich.  573,  12  N.  W.  858; 
Herman    on   Estoppel,  p.    1415. 

Not  Technical  Pleadings  in  Bar. — It 
is  said  that  pleadings  in  estoppel  are 
not  technical  pleadings  in  bar,  though, 
like  pleas  in  bar,  they  deny  the  right 
of  action  or  defense  by  denyi-ng  the 
right  to  assert  the  facts.  East  St. 
Louis   V.  Flannigen,  34  111.  App.   596. 

Distinguished  From  Pleadings  in 
Waiver. — Pleas  in  estoppel  and  in 
waiver  are  essentially  different  both 
in  form  and  in  allegations.  The  former 
commences  with  the  assertion  that  the 
adverse  party  ought  not  to  be  admitted 
receive  to  plead  the  matter  set  up  by 
him,  and  concludes  with  a  prayer  for 
judgment  "whether  the  defendant  (or 
plaintiff)  ought  to  be  admitted  or  re- 
ceived, against  his  own  conduct,"  etc., 
"to  plead  the  plea,"  etc.,  and  must 
allege  that  the  pleader  has  changed  his 
position  in  reliance  upon  the  other 
party's  conduct  or  representations; 
whereas  a  plea  in  waiver  commences 
with  the  usual  precludi  non,  concludes 
with  a  prayer  for  relief,  and  aoes  not 
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estoppel  may  be  joined  with  the  general  issue  or  other  pleading  by  way 
of  traverse,  except  where  the  proof  of  the  issue  presented  by  the  one 
would  necessarily  disprove  that  presented  by  the  other."^  But  where 
new  matter  of  avoidance  is  not  sufficiently  pleaded  as  an  estoppel,  such 
matters  are  unavailable  where  the  party  so  pleading  has  denied  the 
adverse  party's  case." 

C.  Jurisdiction  To  Declare  Estoppel.  —  Estoppels  by  record  and 
by  deed,  being  strictly  legal  estoppels,  in  their  very  nature  are  cog- 
nizalile  by  courts  of  law  ;^  and  likewise,  estoppels  in  pais,  though  called 
equitable  estoppels  and  having  their  origin  in  equity,**  and  in  some 
states  being  still  unavailable  in  certain  actions  at  law,"  are  now,  in 


allege  change  of  position,  etc.  But  it 
seems,  nevertheless,  that  a  pleading  in 
waiver  is  similar  to  one  in  estoppel  in 
that  it  is  not  deemed  either  to  traverse 
or  confess  and  avoid  the  allegations 
which  it  answers.  Webster  v.  State 
Mut.  Life  Ins.  Co.,  81  Vt.  75,  69  Atl. 
319. 

5.  Blodgett  V.  McMurtrv,  39  Neb. 
210,  57  _N.  W.  985.  In  tliis  case,  the 
court,  in  commenting  upon  the  ap- 
pellant's argument  that  the  plea  of 
estoppel  could  not  be  joined  with  the 
general  issue,  says:  "The  argument  is 
that  the  plea  of  estoppel  is  a  confes- 
sion of  the  cause  of  action,  and,  if  the 
estoppel  fails,  judgment  follows  in  due 
course  against  the  defendant.  In  sup- 
port of  this  doctrine  appellant  cited 
Herman  Estop,  p.  1415;  Whittemore 
t\_  Stephens,  48  Mich.  574,  12  N.  W. 
858.  Herman,  at  the  place  cited,  is 
treating  of  a  particular  class  of  pleas 
by  way  of  estoppel,  and  the  only 
authority  cited  by  him  in  support  of 
the  doctrine  he  lays  down,  is  the  Mich- 
igan case  cited  by  appellant.  That  case 
is  not  in  point.  That  was  a  suit  upon 
a  promissory  note  under  the  common- 
law  practice.  At  first  the  general  issue 
was  pleaded;  then  there  was  a  plea 
j)uis  darrein  continuance,  averring  a 
composition  under  the  bankruptcy  act. 
The  pleadings,  taken  together,  showed 
a  clear  departure,  and  the  court  was 
evidently  very  much  perplexed  as  to 
how  they  should  be  treated.  The  plea 
puis  darrein  continuance  was  said  to 
approach  nearer  a  plea  in  estoppel  than 
anything  else.  But  was  held  bad  for 
that  purpose.  Then  it  was  held  that 
amounted  to  an  abandonment  of  the 
former  plea,  and  therefore  judgment 
followed.  There  is  no  doubt  that  this 
conclusion  was  correct.  The  plea  was, 
in  effect,  one  in  confession  and  avoid- 
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ance,  and  entirely  inconsistent  with 
the  general  issue.  The  general  proposi- 
tion stated  in  the  syllabus,  that  a  plea 
of  estoppel  admits  the  cause  of  action, 
went  entirely  beyond  the  .facts  of  the 
case  and  the  language  of  the  opinion. 
We  have  been  unable  to  find  any  case 
holding  that  a  plea  of  estoppel  in  pais 
cannot  be  joined  with  one  amounting 
to  a  traverse,  where  the  two  are  not 
in  their  natures  inconsistent.  Here 
they  are  not  inconsistent.  Boggs  and 
Holmes,  in  the  first  place,  deny  all 
the  allegations  of  the  petition  neces- 
sary for  the  establishment  of  a  trust 
in  the  land,  and  then  by  way  of  fur- 
ther defense,  allege  that  at  the  time 
of  their  purchase  of  the  land,  and  be- 
fore the  payment  of  the  consideration, 
they  applied  to  the  plaintiff  for  in- 
'  formation  concerning  the  title,  and 
were  then  told  and  assured  by  the 
plaintiff  that  E.  Mary  Gregory  had  full 
authority  to  sell  and  convey  the  land, 
and  they  received  their  conveyance  in 
reliance  upon  such  statement.  There 
is  no  inconsistency  between  these  two 
defenses.  Under  the  code  it  is  firmly 
established  that  two  defenses  are  in- 
consistent only  when  the  proof  of  one 
necessarily   disproves  the   other." 

6.  Hall  V.  Henderson,  126  Ala.  449, 
28  So.  531,  85  Am.  St.  Eep.  53,  61 
L.  E.  A.   621. 

7.  Vin.  Ab.  Estop,  p.  453;  Edwards 
t'.  Eogers,  W.  Jones  456,  82  Eng.  Ee- 
print  239;  Keate  v.  Phillips,  L.  E.  18 
Ch.  D.  560. 

8.  Bigelow  on  Estoppel  (2nd  ed.), 
e.  xviii;  Society  ;;.  Lehigh  Val.  E.  Co., 
32   N.  J.   Eq.   329. 

9.  Estoppel  to  assert  title  to  land  is 
not  available  at  law.  Johnson  v. 
Hogan,   158   Mich.   635,   123   N.  W.   891. 

Estoppel  in  pais  is  not  available  in 
ejectment.       Ala.  —  Alabama     Coal     & 
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most  states,  primarily  cognizable  at  law.^"  Hence  equity  will  not  take 
jurisdiction  merely  for  purpose  of  enforcing  such  an  estoppel/^  though 
the  fact  that  the  common-law  courts  have  acquired  jurisdiction  to  en- 
force many  of  the  estoppels  originally  exclusively  of  equitable  cog- 
nizance does  not  of  itself  deprive  the  courts  of  equity  of  jurisdiction 
thereof.^^  Where  a  court  of  law  refuses  to  take  cognizance  of  an 
estoppel  in  pais  on  the  ground  that  such  estoppels  are  not  cognizable 
at  law,  equity  may  assume  jurisdiction  to  enjoin  the  judgment  ren- 
dered,^^  or  the  entry  thereof.^*  In  such  case,  however,  it  must  appear 
that  there  was  a  refusal  to  consider  an  estoppel  well  pleaded,  as  dis- 
tinguished from  a  finding  against  the  estoppel  or  a  refusal  to  consider 
it  because  it  was  not  well  pleaded.^^  So  also  where  an  estoppel  is  not 
available  at  law,  equity  will  take  jurisdiction  to  prevent  the  precluded 
matter  from  being  set  up  in  an  action  at  law.^® 


Coke  Co.  V.  Gulf  Coal  &  Coke  Co.,  163 
Ala.  304,  51  So.  570.  HI.— City  of  Am- 
boy  V.  Illinois  Cent.  R.  Co.,  236  111. 
243,  86  N.  E.  238;  Wakefield  v.  Van 
Tassell,  202  111.  41,  66  X.  E.  830;  Grubbs 
V.  Boon,  201  111.  98,  66  N.  E.  390.  Va. 
Haney  v.  Breeden,  100  Va.  781,  42 
S.  E.  916. 

Equitable  estoppel  is  not  available 
in  forcible  entry  and  detainer,  Knox 
V.  Hunter,  150  111.  App.  392. 

10.  U.  S. — Wehrman  t\  Conklin,  155 
U.  S.  314,  15  Sup.  Ct.  129,  39  L.  ed. 
167;  Kirk  v.  Hamilton,  102  U.  S.  68, 
26  L.  ed.  79;  Dickinson  v.  Colgrove, 
100  U.  S.  578,  25  L.  ed.  618;  Kellogg- 
Maekav-Cameron  Co.  v.  Havre  Hotel 
Co.,  173  Fed.  249,  97  C.  C.  A.  415; 
Taenzer  &  Co.  v.  Chicago,  etc.  R.  Co., 
170  Fed.  240,  95  C.  C.  A.  436;  Anglo- 
American  L.  M.  &  A.  Co.  V.  Lombard, 
132  Fed.  721,  68  C.  C.  A.  89.  Ind. 
Dickerson  v.  Board  of  Com.,  6  Ind.  128, 
63  Am.  Dec.  373.  Me.— Rogers  v.  Port- 
land &  B.  St.  R.  Co.,  100  Me.  86,  60 
Atl.  713.  Mich. — Barnard  v.  German 
American  Seminary,  49  Mich.  444,  13 
N.  W.  811.  Mo.— Hubbard  v.  Slavens, 
218  Mo.  598,  117  S.  W.  1104.  N.  J. 
Parsons  Mfg.  Co.  v.  Hamilton  Ice  Mfg. 
Co.,  78  N.  J.  L.  309,  73  Atl.  254;  Mon- 
mouth County  Elec.  Co.  v.  Eatontown 
Tp.,  74  N.  J.  Eq.  578,  70  Atl.  994. 
S.  C— Sullivan  v.  Moore,  84  S.  C.  426, 
65  S.  E.  108,  66  S.  E.  561.  S.  D. 
Kenny  v.  McKcnzie,  25  S.  D.  483,  127 
N.  W.  597.  Tex. — Knowles  v.  Northern 
Texas  Trac.  Co.  (Tex.  Civ.  App.),  121 
S.  W.  232.  Utah.— Hilton  v.  Sloan,  37 
Utah  359,  108  Pac.  689. 

It  is  never  necessary  to  go  into  a 
court  of  equity  to  obtain  the  benefit  of 


an  equitable  estoppel  when  the  case  is 
not  otherwise  of  equitable  cognizance. 
Barnard  v.  German-American  Seminary, 
49  Mich.  444,  13  N.  W.  811. 

In  Actions  for  Land. — Estoppel  in 
pais  is  available  in  action  for  land. 
Sullivan  v.  Moore,  84  S.  C.  426,  65  S.  E. 
108,  66  S.  E.  561. 

Estoppel  in  pais  is  available  as  de- 
fense in  ejectment,  but  may  neverthe- 
less be  asserted  by  way  of  counterclaim 
in  suit  in  equity.  Hubbard  v.  Slavens, 
218  Mo.  598,  117  S.  W.  1104. 

11.  Mich. — Barnard  v.  German-Amer- 
ican Sem.,  49  Mich.  444,  13  N.  W.  811. 
N.  J. — Monmouth  Elec.  Co.  v.  Eaton- 
town  Tp.,  74  N.  J.  Eq.  578,  70  Atl. 
994.  W.  Va. — Vanbibber  v.  Beirne,  6 
W.  Va.  168. 

Injunction  sought  against  prosecution 
of  trover  for  conversion  of  timber,  on 
ground  that  plaintiff  in  such  action 
was  estopped,  refused.  Barnard  v.  Ger- 
man-American Sem.,  49  Mich.  444,  13 
N.  W.  811. 

12.  Where  an  estoppel  of  such  a 
character  is  set  up  against  a  claim  at 
law,  equity  may,  in  a  proper  ease,  as- 
sume control  over  the  whole  case.  So- 
ciety V.  Lehigh  Valley  R.  Co.,  32  N.  J. 
Eq.  329. 

13.  Borcherling  v.  Ruekelschaus,  49 
N.  .L  Eq.  340,  24  Atl.  547. 

14.  Ruchelschaus  v.  Oehme,  48  N.  J. 
Eq.  436,  22  Atl.  184.  See  also  Head- 
ley  V.  Leavitt,  65  N".  J.  Eq.  748,  55 
Atl.  731. 

15.  Monmouth  County  Elec.  Co.  v. 
Eatontown  Tp.,  74  N.  J.  Eq.  578,  70 
Atl.  994. 

16.  Estoppel  to  plead  equity  decree 
in   bar   in    action   at   law.     Seymour   V. 
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In  some  cases  an  estoppel  will  be  enforced  in  criminal  prosecutions," 
but  as  this  question  belongs  more  properly  to  the  domain  of  substantive 
law  it  will  not  be  further  discussed  here. 

D.  Estoppel  and  Res  Adjudicata  Distinguished.  —  The  defense 
of  res  adjudicata,  while  almost  universally  called  an  estoppel,  is  not 
technically  an  estoppel  when  invoked  as  settling  the  entire  merits  of 
the  case/**  being  such  only  when  invoked  as  settling  some  collateral 
matter.^"  This  topic,  therefore,  will  treat  of  such  so-called  estoppels 
only  incidentally,  leaving  to  another  title  the  primary  treatment,  not 
only  of  the  defense  of  res  adjudicata  but  also  that  of  pure  estoppel  by 
record,  as  where  a  former  judgment  is  invoked  upon  some  matter 
collaterally  involved  in  the  prior  suit."'' 

II.  NECESSITY  OF  PLEADING.  —  A.  In  General.  —  1.  Com- 
mon-Law and  English  Rule.  —  At  common-law  there  was  much  con- 
fusion regarding  the  question  of  the  necessity  of  pleading  estoppels.'^ 
The  general  rule,  however,  which  finally  prevailed,  was  that  estoppels 
by  record  and  by  deed  were  required,  with  certain  exceptions,"  to 
be  pleaded,  or  else  were  set  at  large,^^  while  most  estoppels  in  pais 
could  be  given  in  evidence  without  pleading  them.^*    But  now,  under 


Goodwin,  68  N.  J.  Eq.  189,  59  Atl.  93. 
Bill  by  plaintiff  in  proposed  action 
at  law,  to  enjoin  defendant  from  set- 
ting- up  a  threatened  defense  in  such 
action,  on  ground  that  he  was  estopped 
so  to  do,  sustained  on  ground  that  it 
was  doubtful  whether  plaintiff:  could 
plead  the  estoppel  in  the  proposed  ac- 
tion at  law.  Davis  v.  Wakelee,  156 
U.  S.  680,  15  Sup.  Ct.  555,  39  L.  ed. 
578. 

17.  See  State  v.  Second  Judicial 
Dist.  Ct.,  31  Mont.  428,  78  Pac.  769. 

18.  Gray  v.  Pingry,  17  Vt.  419,  44 
Am.  Dec.  345.  See  Lowmiller  v.  Heas- 
ley  (Tex.  Civ.  App.),  143  S.  W.  947. 

Distinction  between  estoppel  by  rec- 
ord and  conclusiveness  of  judgment. 
Gavin  v.  Graydon,  41  Ind.  559.  See 
Greenup  V.  Crooks,  50  Ind.  410. 

19.  Gray  v.  Pingry,  17  Vt.  419,  44 
Am.  Dec.  345. 

20.  This  seems  to  be  the  practical 
line  of  classification,  especially  in  view 
of  the  modern  tendency  to  treat  of  for- 
mer adjudication  with  little  reference 
to  the  doctrine  of  estoppel  to  which 
formerly  it  was  largely  relegated.  See 
the   title   "Judgment." 

21.  See  Jones  v.  Peebles,  130  Ala. 
269,  30  So.  564. 

22.  Co.  Litt.  227a,  and  the  follow- 
ing: Armstrong  v.  Norton,  2  Ir.  L.  Eep. 
96;  Freeman  v.  Cooke,  2  Exch.  (Eng.) 
654,  662;  Norton  v.  Levy,  48  L.  T. 
(Eng.)   703. 
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Where  an  estate  in  land  was  bound 
by  the  conclusion  and  converted  into 
an  interest,  the  estoppel  could  be 
proved  without  pleading  it.  Weale  v. 
Lower,  Pollexfen  54,  86  Eng.  Eeprint 
509.  Compare  Iseham  v.  Morrice,  Cro. 
Car.   109,   79   Eng.  Reprint  696. 

In  actions  of  assumpsit  estoppel  could 
be  proved  under  the  general  issue.  Bur- 
rows V.  Jemino,  2  Str,  733,  93  Eng. 
Eeprint  815. 

23.  Jones  V.  Peebles,  130  Ala.  269, 
30  So.  564;  Matthew  v.  Osborne,  13 
C.  B.  919,  76  E.  C.  L.  918;  Gregg  V. 
Wells,  10  Ad.  &  El.  90,  37  E.  C.  L 
54;  Wilson  v.  Butler,  4  Bing.  N.  C 
748,  33  E.  0.  L.  518;  Bowman  V.  Eos 
tran,  2  Ad.  &  El.  295,  29  E.  C.  L.  98; 
Ashpitel  V.  Bryan,  3  B.  &  S.  474,  122 
Eng.  Eeprint  179;  Vooght  V.  Winch,  2 
B.  &  Aid.  662,  106  Eng.  Eeprint  507; 
Outran!  v.  Morewood,  3  East  346,  102 
Eng.  Eeprint  630;  Speake  v.  Eichards, 
Hob.  206,  80  Eng.  Eeprint  1353;  God- 
dard's  Case,  1  Co.  Eep.  4b,  76  Eng. 
Eeprint  394;  2  Smith's  L.  C.  (8th  ed.) 
821;  Doe  V.  Seaton,  2  C.  M.  &  E. 
(Eng.)  728;  Doe  v.  Huddart,  2  C.  M. 
&  E.  (Eng.)  316;  Feversham  V.  Emer- 
son, 11   Exch.   (Eng.)    385. 

24.  Freeman  v.  Cooke,  2  Exch. 
(Eng.)  654,  662;  Cheltenham,  etc.  E. 
Co.  V.  Daniel,  2  Eailway  Cases  (Eng.) 
728;  Ashpitel  r.  Bryan,  3  B.  &  S.  474, 
122  Eng.  Eeprint  179;  Lyon  V.  Eeed, 
13   Mees.   &   W.    (Eng.)    285. 


ESTOPPEL 


683 


the  new  rules  of  the  English  practice,  all  matters  of  estoppel  must 
be  pleaded  where  there  is  an  opportunity  to  do  so.-'^ 

2.  American  Rule.  —  Some  few  of  the  states  still  adhere  to  the 
common-law  rule  that  estoppels  in  pais  need  not  be  pleaded  specially,^*^ 
or  make  a  distinction  between  law  and  equity  in  this  regard,  holding 
that  the  estoppel  must  be  pleaded  in  equity"  but  need  not  be  pleaded 
at  law.^^  In  the  great  majority  of  the  states,  however,  the  rule  is  now 
well  settled  that  all  estoppels  must  be  pleaded  where  there  is  an  op- 
portunity to  do  so,  or  else  they  will  be  set  at  large,=^^  regardless  of 


25.  Coppinger  v.  Norton  (1902),  2 
Ir.  Eep.  232,  241.  See  also  Edevain  v. 
Cohen,  L.  E.  41  Ch.  Div.  563. 

26.  Schaefer  v.  Ely,  80  Atl.  775; 
Bernhard  V.  Rochester  Grerman  Inv.  Co., 
79  Conn.  388,  65  Atl.  134;  Fish  v. 
Smith,  73  Conn.  377,  47  Atl.  711,  84 
Am.  St.  Eep.  161.  Compare  Wilmot  V. 
MePadden,  78  Conn.  276,  61  Atl.  1069. 
HI. — Dickson  v.  New  York  Biscuit  Co., 
211  111.  468,  71  N.  E.  1058;  Arnold  v. 
Hart,  176  111.  442,  52  N.  E.  936.  Com- 
-pare  Maxwell  v.  Longnecker,  89  111. 
102.  Ind.  Ter. — Perry  Bros.  v.  Farri- 
mond,  5  Ind.  Ter.  59,  82  S.  W.  694. 
Md. — National  Shutter  Bar  Co.  v.  Zim- 
merman &  Co.,  110  Md.  313,  73  Atl. 
19.  Mich. — Eodgers  v.  Eobinson,  104 
Mich.  329,  62  N.  W.  402.  Minn.— Cole- 
man V.  Pearce,  26  Minn.  123,  1  N.  W. 
846;  Caldwell  v.  Auger,  4  Minn.  217. 
Miss. — Turnipseed  v.  Hudson,  50  Miss. 
429,  19  Am.  Rep.  15.  N.  Y.— Feinberg 
V.  Allen,  128  N.  Y.  Supp.  906;  Gaylord 
V.  VanLoan,  15  Wend.  308;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  480. 
But  see  Dresler  v.  Hard,  57  Super.  Ct. 
192,  16  N.  Y.  Supp.  500.  S.  C— Scar- 
borough V.  Woodley,  81  S.  C.  329,  62 
S.  C.  405;  Lites  V.  Addison,  27  S.  C. 
226,  3  S.  E.  214. 

27.  "However  variant  may  be  the 
rule  in  cases  at  law  and  divergent  the 
views  of  courts  of  last  resort  as  to 
what  it  should  be,  all  the  courts,  with 
few  exceptions,  seem  to  entertain  the 
opinion  that  in  equity,  where  an  estop- 
pel is  relied  upon  for  relief  or  as  a 
defense,  the  bill  or  answer  must  allege 
the  facts  upon  which  the  estoppel  is 
predicated."  Jones  v.  Peebles,  130  Ala. 
269,  30  So.  564.  And  see  Clark  v. 
Johnson  (Ala.),  47  So.  82,  suit  to  fore- 
close equity  of   redemption. 

28.  Dean  v.  Crall,  98  Mich.  591,  57 
N.  W.  813,  39  Am.  St.  Eep.  571,  over- 
ruling Pearson  v.  Hardin,  95  Midi.  360, 
54  N.  W.  904;  Gooding  r.  Underwood, 
89  Mich.  187,  50  N.  W.  818. 


29.     U.  S.— Philadelphia,  etc.  E.  Co. 
V.  Honard,  13  How.  307,  14  L.  ed.  157; 
Mabury   v.   Louisville   &   T.   Ferry   Co., 
60  Fed.   645,   9   C.  C.  A.  174,   18  U.   S. 
App.  542;  Pennsylvania  Co.  v.  Cole,  132 
Fed.   668.      Ala. — Clark   v.   Johnson,   47 
So.  82.     See  Jones  v.  Peebles,  130  Ala. 
269,     30     So.     564.      Cal. — McKeen     f. 
Naughton,    88    Cal.    462,    26    Pac.    354; 
Etcheborne    v.    Auzerais,    45    Cal.    121; 
Davis  V.  Davis,  26  Cal.  23,  85  Am.  Dec. 
157;    Clarke    V.    Huber,    25     Cal.     593. 
Colo. — Gayner  v.  Clements,  16  Colo.  209, 
26   Pac.   324;   De  Vatie  v.  McGerr,    15 
Colo.  467,  24  Pac.  923,  22  Am.  St.  Eep. 
426,      Ga.— Fidelity    &    Deposit    Co.    v. 
Nisbet,  119  Ga.  316,  46  S.  E.  444.     Ind. 
Krieg  V.  Palmer   Nat.   Bank,   95   N.   E 
613;   W'ebb   v.  John   Hancock,   etc.  Ins. 
Co.,  162  Ind.  616,  69  N.  E.  1006;  Inter- 
national B.  &  L.  Assn.  V.  Watson,  158 
Ind.  508,  64  N.  E.  23;  Delphi  v.  Startz- 
man,  104  Ind.  343,  3  N.  E.  937;  Ander- 
son V.  Hubble,  93  Ind.  570,  47  Am.  Eep. 
394;    Eobbins   v.    Magee,    76   Ind.    3S1; 
Wood    V.    Ostram,    29     Ind.     177.       la. 
McCorkell    v.    Herron,    128    Iowa    324, 
103  N.  W.  988;  Continental  Ins.  Co.  v. 
Clark,   126   Iowa   274,   100   N.   W.    524; 
Haag  V.  Andrus,  100  N.  W.  490;   Wat- 
kins   V.   Iowa    Cent.   E.    Co.,    123    Iowa 
390,   98   N.   W.   910;    Eansom   &   Co.   v. 
Stanberry,  22  Iowa  334.    Kan.— Union 
C.    S.    Co.   V.    Bragg,    63    Kan.    291,    65 
Pac.    272;   Dwelling   House   Ins.    Co.    v. 
Johnson,  47  Kan.   1,  27  Pac.  100.     Ky. 
Peyton   V.   Old    Woolen    Mills   Co.,    122 
Ky.   361,  91   S.  W.   719;   Hilton  v.   Col- 
vin,  25  Ky.  L.  Eep.  1808,  78  S.  W.  890. 
La. — Thomas  v.  Blair,   111   La.   678,   35 
So.  811;  Wood  v.  Nicholls,  33  La.  Ann. 
744.      Mass. — Bartholomew    v.    Candee, 
14    Pick.    167;    Howard   v.   Mitchell,    14 
Mass.   241.     Mich. — Saginaw    Suburban 
R.  Co.  V.  Connelly,   146  Mich.   395,   109 
N.   W.    677;    Dale   v.   Turner,    34   Mich. 
405.      Mo. — Turner    V.    Edmonston,    210 
Mo.  411,  109  S.  W.  33;  Keency  v.  Mc- 
Voy,  206  Mo.  42,  103  S.  W.  946;  Price 
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v.  Hallctt,  13S  Mo.  501,  3S  S.  W.  451; 
Cockrill  r.  Hutchinson,  135  Mo.  67,  3(5 
S.  W.  375,  5S  Am.  St.  Eop.  565,  and 
note;  Noble  v.  Blount,  77  Mo.  235; 
Bray  r.  Marshall,  75  Mo.  327;  Osborn 
f.  Court  of  Honor,  152  Mo.  App.  652, 
133  S.  "W.  87.  See  Tyler  r.  Hall,  106 
Mo.  313,  17  S.  W.  319,  27  Am.  St. 
Eep.  337,  and  note  at  p.  344.  Mont. 
City  of  Butte  r.  Mikosowitz,  39  Mont. 
350.  102  Pac.  593;  P^isenhauer  v.  Quinn, 
36  Mont.  368,  93  Pac.  38;  Stafford  r. 
Hornbuckle,  3  Mont.  485.  Neb. — Bur- 
lington, etc.  E.  Co.  V.  Harris,  8  Neb. 
140.  Nev. — Hanson  v.  Chiatovich,  13 
Nev.  395;  Sharon  v.  Minnock,  6  Nev. 
377.  N.  C— McCollum  v.  Chisholm,  146 
N.  C.  IS,  59  S.  E.  160;  Alston  f.  Con- 
nell,  140  N.  C.  485,  53  S.  E.  292;  Wood 
house  V.  Williams,  14  N.  C.  508.  Ohio. 
Meiss  V.  Gill,  44  Ohio  St.  253,  6  N.  E. 
656;  Fanning  r.  Ins.  Co.,  37  Ohio  St. 
344.  Okla. — Nance  r.  Oklahoma  Fire 
Ins.  Co.,  120  Pac.  948;  Cooper  v.  Fles- 
ner,  24  Okla.  47,  103  Pac.  1016,  23 
L.  E.  A.  1180;  Holt  v.  Holt,  23  Okla. 
639,  102  Pac.  187;  Deming  Inv.  Co.  v. 
Shawnee  Fire  Ins.  Co.,  16  Okla.  1,  83 
Pac.  918;  Tonkawa  Milling  Co.  v. 
Tonkawa,  15  Okla.  672,  83  Pac.  915. 
Ore.— Tieman  v.  Sachs,  52  Ore.  560,  98 
Pac.  163;  Christian  v.  City  of  Eugene, 
49  Ore.  170,  89  Pac.  419;  Union  St.  E. 
Co.  V.  First  Nat.  Bank,  42  Ore.  606, 
72  Pac.  586,  73  Pac.  341;  Nickum  v. 
Burckhardt,  30  Ore.  464,  47  Pac.  788, 
48  Pac.  474,  60  Am.  St.  Eep.  822. 
S.  D.— Hickok  v.  Eastman,  21  S.  D.  591, 
114  N.  W.  706;  McQueen  v.  Bank  of 
Edgemont,  20  S.  D.  378,  107  Pac.  208. 
Tenn. — Jourolman  v.  Massengill,  86 
Tenn.  81,  5  S.  W.  719;  Turley  v.  Tur- 
ley.  So  Tenn.  251,  1  S.  W.  891.  Tex. 
Scarborough  v.  Alcorn,  74  Tex,  358,  12 
S.  W.  72;  Texas  Banking  &  Ins.  Co. 
V.  Hutchins,  53  Tex.  61,  37  Am.  Eep. 
750;  Couch  v.  Texas  &  P.  E.  Co.,  49 
Tex.  Civ.  App.  188,  107  S.  W.  872;  Tres 
Palacious  Eice  &  Irr.  Co.  r.  Eidman, 
41  Tex.  Civ.  App.  542,  93  S.  W.  698. 
Utali. — Knudsen  v.  Omanson,  10  Utah 
124,  37  Pac.  250;  Poynter  v.  Chipman, 
8  Utah  442,  32  Pac.  690.  Vt.— Isaacs 
V.  Clark,  12  Vt.  692,  36  Am.  Dec.  372; 
Brinsmaid  V.  Mayo,  9  Vt.  31;  Sawyer 
V.  Hoj-t,  2  Tyler  288.  Wis.— Bank  of 
Antigo  V.  Eyan,  105  Wis.  37,  80  N.  W. 
440;  Borkenhagen  v.  Paschen,  72  Wis. 
272,  39  N.  W.  774;  Warder  f.  Baldwin, 
51  Wis.  450,  8  N.  W.  257;  Gans  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  43  Wis.  108,  28 
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Am.  Eep.  535;  Gill  v.  Eice,  13  Wis. 
549,  Wyo.— Lollman  v.  Mills,  15  Wyo. 
149,  87  Pac.  985. 

Estoppel  by  Verdict.  —  Towns  v. 
Nims,  5  N.  H.  259,  20  Am.  Dec.  578; 
Vooght  r.  Winch,  2  Barn.  &  Aid.  662, 
106    Eng.    Epprint    507. 

Estoppel  by  Judgment.— Ind. — Pic- 
quet  V.  McKay,  2  Blackf.  465.  La. 
Hinton  r.  Eoane,  124  La.  927,  50  So. 
798,  134  Am.  St.  Eep.  526.  N.  H. 
Tibbetts  v.  Shapleigh,  60  N.  H.  487. 
N.  Y.— Krekeler  v.  Eitter,  62  N.  Y. 
372.  N.  C. — Faulcon  v.  Johnson,  102 
N.  C.  264,  9  S.  E.  394,  11  Am.  St. 
Eep.  737.  Ohio. — Meiss  v.  Gill,  44  Ohio 
St.  253,  6  N.  E.  656.  Pa.— Kilheffer  i  . 
Herr,  17   Serg.  &  E.  319. 

It  is  only  where  a  judgment  is  re- 
plied on  as  settling  some  collateral 
fact,  that  it  must  be  pleaded  as  an 
estoppel.  Gray  v.  Pingry,  17  Vt.  419, 
44  Am.  Dec.  345. 

Miscellaneous  Illustrations.  —  Estop- 
pel to  deny  title  through  judicial  sale 
of  which  party  had  notice  prior  to  deed 
through  attachment  debtor.  Bray  v. 
Marshall,  75  Mo.  327.  An  agreement 
other  than  by  deed,  as  relinquishment 
of  reversionary  interest,  being  a  species 
of  estoppel  in  pais,  must  be  pleaded. 
Mabury  v.  Louisville  &  T.  Ferry  Co., 
60  Fed.  645,  9  C.  C.  A.  174,  18  U.  S. 
App.  542.  Estoppel  of  married  woman 
to  claim  land.  Paris  v.  Dunn,  70  Ky. 
276.  Estoppel  of  married  woman  by 
acquiescence  in  husband's  deed.  Eugh 
V.  Ottenheimer,  6  Ore.  231.  Estoppel 
based  on  admission  by  garnishee  of  in 
debtedness  owed  by  him  to  defendant 
Miller  i\  Anderson,  19  Mo.  App.  71 
Estoppel  of  partnership  to  deny  liabil 
ity  for  money  lent  by  wife  of  one  of 
partners.  Tyler  v.  Tyler,  78  Mo.  App 
240.  Estoppel  based  on  misrepresenta 
tion  as  to  quantity  of  goods  traded 
Stones  r.  Eichmond,  21  Mo.  App.  17 
Estoppel  to  deny  receipt  of  draft  and 
proceeds  thereof.  Union  Biscuit  Co.  V. 
Springfield  Grocery  Co.,  143  Mo.  App 
300,  126  S.  W.  996.  Estoppel  to  deny 
liability  on  note,  from  having  re 
quested  another  to  pay  it.  Noble  V. 
Blount,  77  Mo.  235.  Transaction  by 
bank  in  sale  of  notes.  City  Nat.  Bank 
V.  Thomas,  46  Neb.  861,  65  N.  W.  895. 
Estoppel  to  deny  corporate  capacity  by 
conduct.  Folson  v.  Star,  etc.  Freight 
Line,  54  Iowa  490,  6  N.  W.  702.  Es- 
toppel of  landlord  to  claim  priority  of 
lien  for  rent  over  merchant's  lien  for 
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whether  the  proceedings  be  at  law  or  in  equity.^"  But  even  under  this 
rule,  an  estoppel  is  not  set  at  large  by  failure  to  plead  it  where  there 
has  been  no  opportunity  to  do  so,  and  in  such  case  the  estoppel  may 
nevertheless  be  invoked  upon  the  evidence,^^  as  where  the  nature  of 
the  pleadings  in  the  case  leave  no  room  for  the  special  plea  or  reply,^^ 
or  where  the  party  is  not  apprised  of  the  necessity  of  invoking  an 
estoppel  until  after  the  issues  have  been  made,^^  or  where  the  estoppel 
is  a  mere  incident  of,  and  necessarily  involved  in,  the  cause  of  action 
or  defense  set  up.^* 


supplies.  Madison  Supply,  etc.  Co.  v. 
Eichardson  (Ga.),  69  S.  E.  45.  Estop- 
pel of  insurance  company  to  disclaim 
waiver  of  occupancy  clause  of  policy. 
Bruce  v.  Phoenix  Ins.  Co.,  24  Ore.  4S6, 
34  Pac.  16. 

30.  Town  of  Sapulpa  v.  Sapulpa 
Oil  &  Gas  Co.,  22  Okla.  347,  97  Pac. 
1007. 

31.  U,  S.— Philadelphia  W.  &  B.  E. 
Co.  V.  Honard,  13  How.  307,  14  L.  ed. 
157.  Ala. — Jones  v.  Peebles,  130  Ala. 
269,  30  So.  564.  Cal.— Clink  v.  Thurs- 
ton, 47  Cal.  21;  Flandreau  v.  Downey, 
23  Cal.  354.  Ga. — Eowe  v.  Sam  Weich- 
Belbaum  Co.,  3  Ga.  App.  504,  60  S.  E. 
275.  111.— Campbell  v.  Goodall,  8  111. 
App.  266.  Ind. — Cleveland,  etc.  E.  Co. 
V.  Moore,  170  Ind.  328,  82  N.  E.  52, 
84  N.  E.  540.  la.— Phillips  v.  Blair, 
38  Iowa  649.  Mass. — Foye  v.  Patch, 
132  Mass.  105.  Mo.— Ess  v.  Griffith, 
139  Mo.  322,  40  S.  W.  930;  Tyler  v. 
Hall,  106  Mo.  313,  17  S.  W.  319,  27 
Am.  St.  Eep.  337,  and  note  p.  344; 
Breman  Sav.  Bank  v.  Branch-Crookes 
Saw  Co.,  104  Mo.  425,  16  S.  W.  209. 
Mont. — Eisenhauer  v.  Quinu,  36  Mont. 
368,  93  Pac.  38.  Neb.— Towne  v.  Sparks, 
23  Neb.  142,  36  N.  W.  375.  N.  Y. 
"Wood  V.  Jackson,  8  Wend.  9,  22.  Am. 
Dec.  603.  N.  C. — Stancill  v.  James,  126 
N.  C.  190,  35  S.  E.  245;  Woodhouse  v. 
"Williams,  14  N.  C.  508.  Ohio.— Schurtz 
V.  Colvin,  55  Ohio  St.  274,  45  N.  E. 
527.  Ore. — Morback  v.  Young,  58  Ore. 
135,  113  Pac.  22.  R.  I.— Dennison  & 
Co.  V.  Brayton,  7  E.  I.  52.  Tex. 
Guest  V.  Guest,  74  Tex.  664,  12  S.  \V. 
831;  Mayer  v.  Eamsey,  46  Tex.  371. 
Vt.— Isaacs  v.  Clark,  12  Vt.  692,  36 
Am.  Dec.  372;  Lord  v.  Bigelow,  8  Vt. 
445.  Va. — Hayes  v.  "V^irginia  M.  P. 
Assn.,  76  Va.  225;  Carroll  County  v 
Collier,  22  Gratt.  302.  Wis.— Gans  v 
St.  Paul  F.  &  M.  Ins.  Co.,  43  Wis.  108 
28  Am.  Eep.   535. 

Judgment.  —  Is  conclusive  as  evi- 
dence;   though    not    pleaded,    where    no 


opportunity  to  plead  it.  Mass. — Adams 
r.  Barnes,  17  Mass.  365;  Howard  f. 
Mitchell,  14  Mass.  241.  N.  H.— Dame 
V.  Wingate,  12  N.  H.  291.  N.  C— Stan- 
cill V.  James,  126  N.  C.  190,  35  S.  E. 
245. 

32.  Cal. — Young  f.  Blakeman,  153 
Cal.  477,  95  Pac.  888.  La.— Parish 
Board  v.  Alexander,  125  La.  808,  51 
So.  906;  Keystone  Life  Ins.  Co.  v.  Von 
Schlemmer,  122  La.  280,  47  So.  606. 
Mass. — Howard  v.  Mitchell,  14  Mass. 
241.  Nev. — Sharon  r.  Minnock,  6 
Nev.  377.  N.  C. — Woodhouse  r.  Wil- 
liams, 14  N.  C.  50'8.  See  Wilkins  v. 
Suttle,  114  N.  C.  550,  19  S.  E.  606. 
Pa. — Phillips  v.  Crist,  33  Pa.  Super. 
445.  Tex. — Mars  f.  Morris,  48  Tex.  Civ. 
App.   216,   106   S.  W.   430. 

Under  Iowa  Rev.  Code,  §§3570,  3573, 
estoppel  need  not  be  pleaded  in  actions 
for  recovery  of  real  property,  the  gen- 
eral rules  with  regard  to  pleading  es- 
toppels not  being  applicable  by  reason 
of  the  generality  of  the  pleadings  in 
such  actions.  Phillips  V.  Blair,  38  Iowa 
649. 

South  Carolina. — Wltcover  v.  Grant, 
76  S.  E.  274. 

33.  Hubbard  v.  Lee,  6  Cal.  App. 
602,  92  Pac.  744;  Vellum  v.  Demerle, 
65  Hun  543,  20  N.  Y,  Supp.  516.  See 
infra,  II,  B  and  C. 

34.  All  facts  urged  as  evidence  of 
estoppel  in  -pais  are  admissible  and 
properly  received  upon  the  question  of 
fraud,  such  as  representations  and  ap- 
pearances at  store,  method  of  conduct- 
ing business,  etc.,  as  estoppel  to  deny 
reliance  thereon  in  extending  credit. 
Garlinghouse  V.  Whitwell,  51  Barb. 
(N.   Y.)    208. 

Inuring  of  after-acquired  title  to 
vendee,  being  a  part  of  the  title,  may 
be  invoked  without  special  pleading. 
Baxter  v.  Bradbury,  20  Me.  260;  Farm- 
ers Bank  v.  Glenn,  68  N.  C.  35.  See 
infra,  11,  B  and  C. 
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Opportunity  to  plead  involves  primarily  the  knowledge  of  the  party 
as  to  whether  his  claim  must  rest  upon  an  estoppel,  rather  than  the 
discretion  of  the  court  in  the  matter  of  allowing  amendments  to  the 
pleadings.^^ 

Where  the  matters  operating  as  an  estoppel  appear  upon  the  face 
of  the  pleadings,  the  estoppel  may  be  raised  by  demurrer.^"  And  if 
not  so  raised  are  set  at  large  the  same  as  in  case  of  failure  to  plead 
whon  so  required.^^ 

The  foregoing  principles  apply,  without  regard  to  whether  the 
estoppel  is  invoked  by  the  plaintiff  or  by  the  defendant,  and  there  has 
been  little  or  no  attempt  by  the  court  or  the  law-writers  to  observe 
any  such  distinction ;  but  for  the  purposes  of  this  work  it  is  deemed 
advisable  to  observe  the  distinction  in  the  further  discussion  of  these 
principles,  if  only  for  the  added  clearness  and  aptness  of  the  illustra- 
tions of  the  rules, 

B.  As  AN  Element  of  the  Cause  of  Action  or  in  Avoidance  of 
A  Defense.  —  1.  As  an  Element  of  the  Cause  of  Action.  —  Where  an 
estoppel  constitutes  the  basis  of  the  cause  of  action,  the  general  rule 
is  that  it  must  be  pleaded  in  the  declaration  or  complaint  f^  but  where 


35.  Morback  v.  Young,  58  Ore.  135, 
113  Pac.  22.  <'We  think,"  said  the 
court  in  this  case,  "the  better  rule  is 
that  if,  before  an  ultimate  pleading  is 
filed  by  a  party,  he  knows  that  evi- 
dence must  be  offered  to  prove  the  con- 
duct of  the  adverse  party  as  a  bar 
to  the  latter 's  assertion  of  a  fact  es- 
sential to  the  maintenance  of  a  suit 
or  action  or  requisite  to  a  defense,  the 
opportunity  has  arisen  to  plead  the  con- 
duct relied  upon  as  a  bar,  and  a  fail- 
ure to  set  forth  the  facts  constituting 
the  estoppel  in  pais  will  prevent  the 
party  upon  whom  the  burden  is  cast 
from  introducing  evidence  to  substan- 
tiate the  plea.  Any  other  rule  would 
necessitate  the  pleading  of  an  equit- 
able estoppel  at  any  time  during  the 
trial  of  a  cause  when  a  resort  to  evi- 
dence of  the  acts  of  an  adverse  party 
became  essential  to  establish  the  theory 
of  the  party  invoking  the  impediment." 

36.  U.  S. — Post  V.  Beacon  Vacuum 
Pump  &  Elec.  Co.,  89  Fed.  1,  32  C. 
C.  A.  151,  reversing  84  Fed.  371,  28 
C.  C.  A.  431.  Ind.— Greenup  v.  Crooks, 
50  Ind.  410.  Ky. — Burdit's  Executor 
V.  Burdit,  2  A.  K.  Marsh.  143;  Hanson 
V.  Buckner's  Exr.,  4  Dana  251.  Mo. 
Stone  V.  Cook,  179  Mo.  534,  78  S.  W. 
801,  64  L.  E.  A.  287. 

37.  Burdit's  Executor  v.  Burdit,  2 
A.  K.  Marsh.  (Ky.)  143;  Brinsmaid  v. 
Mayo,  9  Vt.  31.     See  infra,  III,  A. 

38.  Estoppel    to    contest    assessment 
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for  local  improvements.  Taylor  v.  Pat- 
ton,  160  Ind.  4,  66  N.  E.  91. 

Estoppel  to  claim  property  levied  on 
under  writ  of  sequestration.  Scarbor- 
ough V.  Alcorn,  74  Tex.  358,  12  S.  W. 
72. 

Where  estoppel  is  relied  upon  to  de- 
feat a  legal  title.  Sheldon  v.  Mich- 
igan Cent.  E.  Co.,  161  Mich.  503,  126 
N.  W.  1056;  Moran  v.  Palmer,  13  Mich. 
368. 

Estoppel  of  city  to  deny  validity  of 
ordinance  granting  light  and  heat  fran- 
chise to  plaintiff,  in  suit  to  restrain 
city  from  granting  such  a  franchise  to 
another  company.  Town  of  Sapulpa  V. 
Sapulpa  Oil  &  Gas  Co.,  22  Okla.  347, 
97  Pac.   1007. 

Where  one  is  sued  as  an  actual  mem- 
ber of  a  partnership,  a  verdict  based 
upon  evidence,  objected  to  when  of- 
fered, of  estoppel  to  deny  membership 
in  the  partnership,  is  variant  from  the 
issues,  and  cannot  stand.  Homberger 
V.  Alexander,  11  Utah  363,  40  Pac. 
260. 

"A  contract  by  ratification,  or  per- 
haps estoppel,  may  doubtless  be  proved 
under  a  general  allegation  that  such  a 
contract  was  made.  Long  v.  Osborn, 
91  Iowa  160,  59  N.  W.  14.  This  is 
true,  notwithstanding  the  rule  that  an 
estoppel  must  ordinarily  be  pleaded. 
The  question  is  really  not  one  of  es- 
toppel, but  of  the  character  of  testi- 
mony to  prove   a   contract."     Seevers 
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the  plaintiff  does  not  know  until  the  issues  have  been  made  that  he 
must  rely  upon  an  estoppel,  this  rule  does  not  apply .^®  In  some  states 
it  is  held  that  an  estoppel  in  pais  need  not  be  pleaded  in  the  declaration 
in  an  action  at  law,  though  it  constitutes  the  so-called  cause  of  action,*** 
but  that  in  equity  such  an  estoppel  must  be  pleaded."  In  most  of  the 
states,  however,  no  such  distinction  is  made,  as  will  be  seen  from 
reference  to  the  next  succeeding  subdivision  of  this  sub-section,  which 
deals  with  estoppel  to  invoke  a  defense,  this  doctrine  being  so  closely 
allied  to  estoppel  as  an  element  of  the  cause  of  action  that  few  cases 
make  the  distinction  between  the  two.*^ 

2.  Estoppel  To  Invoke  a  Defense.  —  Except  in  a  very  few  states 
which  adhere  to  the  common  law  rule  as  to  estoppels  in  pais,  in  which 
states  the  plaintiff  may  invoke  an  estoppel  against  the  defendant  to 
set  up  a  certain  defense,  without  pleading  such  estoppel,"-  where  the 
matter  to  which  the  estoppel  applies  is  apparent  from  the  defendant's 
pleadings,  and  the  plaintiff  is  thus  given  notice  and  afforded  oppor- 
tunity to  plead  the  estoppel,  he  cannot  invoke  it  upon  the  evidence  un- 
less he  had  pleaded  it."*    It  is  held,  however,  that  a  party  cannot  be 


V.   Cleveland   Coal   Co.    (Iowa),   138   N. 
W.  793,  800. 

39.  Hubbard  v.  Lee,  6  Cal.  App.  602, 
92  Pae.  744;  Vellum  v.  Demerle,  65 
Hun  543,  20  N.  Y.  Supp.   516. 

40.  Dean  v.  Crall,  98  Mich.  591,  57 
N.  W.  813,  39  Am.  St.  Eep.  571,  over- 
ruling Gooding  v.  Underwood,  89  Mich. 
187,  50  N.  W.  818;  Pearson  v.  Hardiu, 
95  Mich.  360,  54  N.  W.  904. 

41.  Floyd  V.  Mann,  146  Mich.  356, 
109  N.  W.  679;  Dean  v.  Crall,  98  Mich. 
591,  57  K  W.  813,  39  Am.  St.  Eep. 
571 ;  Connerton  v.  Millar,  41  Mich.  608, 
2  N.  W.  932;  Cicotte  v.  Gagnier,  2  Mich. 
381. 

42.  An  estoppel  of  any  kind  may  be 
found  by  the  .jury,  though  not  specially 
pleaded,  where  it  comes  in  support  of 
the  declaration  or  in  answer  to  some 
matter  proved  in  defense  under  the 
general  issue.  Dennison  &  Co.  v. 
Brayton,  7  E.  T.  52.     See  infra,  II,  B,  2. 

43.  111.  —  Eosater  v.  Peoria  Life 
Assn.,  149  111.  App.  .536.  Ind.— Smith 
V.  McDonald  (Ind.  App.),  97  N.  E.  556. 
Minn. — Coleman  i).  Pearce,  26  Minn. 
123,  1   N.  W.  846. 

Estoppel  to  assert  title  to  person- 
alty, from  holding  out  title  as  being 
in  another.  Caldwell  v.  Auger,  4  Minn. 
217,  77  Am.  Dec.  515. 

Admission  as  estoppel  to  assert  that 
funds  were  in  vault  at  time  one  ceased 
to  have  charge  thereof.  Bank  of  Wil- 
mington V.  Wollaston,  3  Har.  (Del.) 
90. 


Need  Not  Be  Pleaded  in  Action  at 

Law.— Dean  v.  Crall,  98  Mich.  591,  57 
N.  W.  813,  39  Am.  St.  Eep.  571,  over- 
ruling Gooding  v.  Underwood,  89  Mich. 
187,  50  N.  W.  818;  Pearson  v.  Hardin, 
95  Mich.  360,  54  N.  W.  904. 

Not  necessary,  in  suing  partnership, 
to  anticipate  defense  of  dissolution, 
though  defendant's  liability  must  ul- 
timately depend  upon  an  estoppel  to 
deny  the  continuation  of  the  partner- 
ship, though  plaintiff  has  notice  of 
such  defense.  Arnold  v.  Hart,  176  111. 
442,  52  N.  E.  936. 

44.  Morback  v.  Young,  58  Ore.  135, 
113  Pac.  22;  Dennison  &  Co.  V.  Bray- 
ton,  7   E.   I.   52. 

Illustrations. — Estoppel  to  plead  nul 
ticl  corporation.  Gaines  v.  Bank  of 
Mississippi,  12  Ark.  769.  Estoppel  of 
covenantor  to  prove  parol  condition  to 
sale  of  personalty.  Warner's  Exr.  v. 
Bledsoe's  Exr.,  4  Dana  (Ky.)  73.  Title 
by  estoppel.  Eemillard  v.  Prescott,  8 
Ore.  37.  Estoppel  of  defendant  to  deny 
binding  force  of  contract  for  purchase 
of  land,  where  he  gave  directions  in 
matters  pertaining  to  conveyance  called 
for.  Phillips  v.  Van  Schaick,  37  Iowa 
229.  Estoppel  of  defendant,  as  tenant 
under  contract  of  sale,  to  deny  plaint- 
iff's title.  Wilkins  v.  Suttle,  114  N.  C. 
550,  19'  S.  E.  606.  Estoppel  of  wife  to 
assert  title  to  property  as  against 
creditor  of  husband.  Henderson  v. 
Keutzer,  56  Neb.  400,  70  N.  W.  881. 
Estoppel   to   claim    more   than   tenant's 
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called  upon  to  set  up  an  estoppel  until  the  adverse  party  has  attempted 
to  set  up  the  matter  which  he  is  estopped  to  set  up."     Where  the 


interest  in  land.  Larremore  v.  Squires, 
30  Misc.  62,  62  N.  Y.  Supp.  8S5.  Es- 
toppel to  contest  subscription.  Mc- 
Clanahan  r.  Payne,  86  Mo.  App.  284. 
Estoppel  of  grantor  in  deed  executed 
and  acknowledged  in  blank  to  set  up 
invalidity,  as  against  innocent  purchas- 
er, in  suit  in  equity  to  recover  on  note 
and  foreclose  mortgage.  Golden  v. 
llardesty,  93  Iowa  622,  61  N.  W.  913. 
Estojipel  of  married  woman  to  allege 
invalidity  of  contract  on  ground  that 
she  entered  into  it  merely  as  surety. 
International  B.  &  L.  Assn.  v.  Wat- 
son, 158  Ind.  508,  64  N.  E.  23.  Es- 
toppel of  married  woman  to  assert  in- 
capacity to  execute  mortgage.  Webb 
V.  John  Hancock  Mut.  Life  Ins.  Co.,  162 
Ind.  616,  69  N.  E.  1006,  66  L.  E.  A. 
632,  modifying  66  N.  E.  470.  Estoppel 
to  deny  that  money  fraudulently  re- 
ceived by  defendant  was  sole  and  sep- 
arate property  of  plaintiff.  Deane  v. 
Echols,  2  App.  Cas.  (D.  C.)  522.  Estop- 
pel to  deny  existence  of  corporation 
for  assessment  on  whose  stock  suit  is 
brought.  Nickum  v.  Burkhardt,  30 
Ore.  464,  47  Pac.  788,  48  Pac.  474,  60 
Am.  St.  Eep.  822.  Estoppel  of  bank 
to  deny  that  amount  sued  for  by  de- 
positor was  on  deposit.  Independent 
Dist.  V.  Merchants  Nat.  Bank,  68  Iowa 
343,  27  K  W.  255.  Estoppel,  in  ac- 
tion for  commissions  for  sale  of  land, 
to  invoke  defense  that  plaintiff's 
agency  was  revoked  before  he  pro- 
cured purchaser.  Loving  Co.  V.  Hes- 
perian Cattle  Co.,  176  Mo.  330,  75  S. 
W.  1095.  Estoppel  of  insurance  com- 
pany to  assert  misrepresentations  of 
agent.  Haj^es  v.  Virginia  Mut.  Pro- 
tection Assn.,  76  Va.  225.  Estoppel  to 
insist  upon  requirements  of  insurance 
policy  sued  on.  Nance  v.  Oklahoma 
Fire  Ins.  Co.  (Okla.),  123  Pac.  948. 
Estoppel  to  insist  on  proof  of  loss  in 
action  on  insurance  policy.  Insurance 
Co.  V.  Thorp,  48  Kan.  239,  28  Pac.  991. 
Estoppel  to  rely  on  warranties  of  in- 
sured. Kan. — Dwelling  House  Ins.  Co. 
V.  Johnson.  47  Kan.  1,  27  Pac.  100. 
Okla. — Deming  Inv.  Co.  r.  Shawnee  F. 
Ins.  Co.,  16  Okla.  1,  83  Pac.  918,  4 
L.  K.  A.  (N.  S.)  607.  Tex.— Texas 
Banking  Co.  v.  Hutchins,  53  Tex.  61. 
Knowledge  of  insurance  agent  as  es- 
topping   company    to    assert    invalidity 
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of  policy.  Eckert  V.  Century  Fire  Ins. 
Co.,  147  Iowa  507,  124  N.  W.  170. 
Waiver  as  estoppel  to  claim  forfeiture 
of  contract.  American  Jobbing  Assn. 
V.  James,  24  Okla.  460,  103  Pac.  670. 
Estoppel  to  resist  collection  of  stock- 
scriptions,  Newport  Cotton  Mill  Co. 
V.  Mims,  103  Tenn.  465,  53  S.  W.  736. 
Estoppel  to  deny  partnership  with  third 
person.  McKallip  v.  Geese  (Okla.), 
118  Pac.  586.  Estoppel  of  defendant 
to  plead  special  contract  as  defense  to 
action  for  quantum  meruit.  Howard  v. 
Metcalf  (Tex.  Civ.  App.),  26  S.  W. 
449,  Where,  in  trespass  to  try  title, 
the  answer  sets  up  mistake  in  the  title 
and  asks  affirmative  relief,  the  plaintiff 
cannot  rely  upon  an  estoppel  unless  he 
pleads  it  in  his  reply.  Bumpas  v. 
Zachary  (Tex.  Civ.  App.),  34  S.  W. 
672.  See  Lapowski  r.  Smith,  1  Tex. 
Civ.  App.  391,  20  S.  W.  957. 

Where,  in  trespass  to  try  title,  the 
defendant  pleads  his  title  specially,  the 
plaintiff  cannot  rely  on  estoppel  to  set 
up  such  title  unless  he  pleads  it.  Howe 
V.  O'Brien  (Tex.  Civ.  App.),  45  S.  W. 
813. 

Estoppel  Against  Counterclaim. — Must 
be  pleaded  where  answer  sets  up  coun- 
terclaim fully.  Pratt  V.  Hawes,  118 
Wis.  603,  95  N.  W.  965. 

Estoppel  by  Deed.— Estoppel  to  as- 
sail deed.  Hunt  v.  Searcy,  167  Mo. 
158,  67  S.  W.  206. 

Estoppel  by  Record.  —  Estoppel  to 
question  validity  of  assessment  ad- 
judicated as  valid  in  former  proceed- 
ings. Bays  V.  Frulson,  25  Ore.  109,  35 
Pac.  26. 

Estoppel  by  recitals  of  injunction 
bond.  Keel  v.  Ogden,  3  Dana  (Ky.) 
103. 

Estoppel  by  former  adjudication. 
Wood  t:  Jackson,  8  Wend.  (N.  Y.)  9, 
22  Am.  Dec.  603. 

45.  Davis  v.  Thomas,  5  Leigh  (Va.) 
1. 

Otherwise  expressed,  the  limitation 
of  the  general  rule  is  that  if  the 
plaintiff  has  had  no  opportunity  to 
plead  the  estoppel,  he  may  invoke  it 
upon  the  evidence  (Powell  v.  Tinsley, 
137  Mo.  App.  551,  119  S.  W.  47;  Mor- 
back  V.  Young,  58  Ore.  135,  113  Pac. 
22) ;  as  where  at  the  time  of  pleading 
he  is  not  aware  that  his  demand  must 
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estoppel  of  the  defendant  inheres  in  the  cause  of  action  set  up  by  the 
plaintiff,  it  need  not  be  specially  pleaded,*°  nor  where  the  estoppel 
necessarily  inheres  in  a  denial  of  the  matter  set  up  by  the  defendant.*^ 
Where,  therefore,  the  matter  operating  as  an  estoppel  is  set  out  m 
the  complaint,  and  the  defendant's  answer  contains  no  new  matter, 
but  only  admissions  and  denials,  the  plaintiff  may  avail  himself  of  the 
estoppel  without  further  pleading  ;***  and  where,  in  such  case,  the  de- 


ultimately  rest  upon  an  estoppel  (Vel- 
lum V.  Demerle,  65  Hun  543,  20  N.  Y. 
Supp.  516).  See  Morback  v.  Young,  58 
Ore.  135,  113  Pac.  22  (where  plaintiff 
believed  partnership  actually  existed, 
and  answer  did  not  suggest  necessity 
of  relying  on  an  estoppel  to  deny  part- 
nership) ;  Capital  Lumber  Co.  v.  Barth, 
33  Mont.  94,  81  Pac.  994  (where  plaint- 
iff did  not  know  he  would  have  to  rely 
on  estoppel  of  defendant  to  deny 
authority  of  agent  who  purchased 
goods) ;  Donnelly  V.  San  Francisco 
Bridge  Co.,  117  Cal.  417,  49  Pac.  559 
(where  plaintiff  believed  person  em- 
ploying him  was  actual,  and  not  merely 
ostensible,  agent);  Hubbard  v.  Lee,  6 
Cal.  App.  602,  92  Pac.  744  (estoppel 
of  defendant  to  assert  that  building  on 
which  plaintiff  claimed  mechanic's 
lien  had  not  been  completed). 

So  where  the  defendant  pleads  the 
general  issue.  Hayes  v.  Virginia  M.  P. 
Assn.,  76  Va.  225;  Carroll  County  V. 
Collier,  22  Gratt.  (Va.)  302.  Where 
defendant  pleads  general  issue  in  ac- 
tion for  rent  accrued  since  former  re- 
covery, and  then  claims  on  trial  that 
he  had  surrendered  premises.  Isaacs 
V.  Clark,  12  Vt.  692,  36  Am.  Dec.  372. 
Where  defendant  in  trespass  to  try  title 
pleads  "not  guiltv. "  Scarborough  v. 
Alcorn,  74  Tex.  358,  12  S.  W.  72. 
Where  plaintiff  in  trespass  does  not  set 
out  his  title,  and  defendant  pleads 
general  issue.  Stancill  V.  James,  126 
N.  C.  190,  35  S.  E.  245.  Estoppel  of 
insurance  company  to  assert  misrep- 
resentation as  to  age,  after  having 
pleaded  general  issue.  Hayes  v.  Vir- 
ginia M.  P.  Assn.,  76  Va.  225.  Where 
defendant  after  pleading  general  de- 
nial, introduced  mortgage  and  claimed 
thereunder.  Powell  v.  Tinsley,  137  Mo. 
App.  551,  119  S.  W    47. 

Contra. — Where  defendant  pleads  non 
est  factum,  it  is  at  least  proper,  if  not 
necessary,  to  set  up  estoppel  by  way 
of  reply  Bowen  v.  Laird,  166  Ind. 
421,   77  N.   E    852. 

So   where    the    rules    of   pleading   ob- 


taining in  the  particular  jurisdiction 
do  not  allow  a  reply.  Cal.— Hubbard 
r.  Lee,  6  Cal.  App.  602,  92  Pac.  744. 
La. — Parish  Board  v.  Alexander,  125 
La.  808,  51  So.  906;  Keystone  Life 
Ins.  Co.  V.  Von  Schlemmer,  122  La. 
280,  47  So.  606.  Wis. — Cans  v.  St. 
Paul  P.  &  M.  Ins.  Co.,  43  Wis.  108,  28 
Am.  Kep.  535;  Waddle  v.  Morrill,  26 
Wis.  611.  Where  defendant  pleads 
usury,  no  replication  being  allowed  in 
such  case.  Waddle  v.  Morrill,  26  Wis. 
611.  Eeply  being  allowed  only  where 
counterclaim  is  set  up  by  answer  or 
where  the  court,  in  its  discretion,  re- 
quires a  reply,  estoppel  in  pais  cannot 
be  pleaded  to  defense  of  no  considera- 
tion for  note  sued  on.  Lites  v.  Ad- 
dison, 27  S.  C.  226,  3  S.  E.  214.  In 
action  to  recover  possession  of  land, 
wherein  defendant  set  up  title,  no  reply 
being  allowed.  Bonestett  v.  Curry,  153 
Cal.  418,  95  Pac.  887. 

46.  Dennison  &  Co.  v.  Brayton,  7 
K.  I.  52. 

Estoppel  of  defendant,  in  action  for 
goods  sold  and  delivered  through  his 
alleged  agent,  to  deny  agency,  need  not 
be  specially  pleaded.  Plumb  v.  Curtis, 
66  Conn.  154,  33  Atl.  998. 

Where  landlord  sues  for  rent  under 
terms  of  lease  set  out,  and  the  _  de- 
fendant answers  denying  plaintiff -s 
title,  the  plaintiff  may  establish  his 
title  by  showing  occupancy  as  tenant, 
thus  estopping  the  defendant  from  de- 
nying the  title.  Prevot  v.  Lawrence, 
51   N.  Y.   219. 

47.  Good  faith  with  regard  to  note 
sued  on,  where  defendant  specifically 
alleges  the  contrary.  Breman  Sav. 
Bank  V.  Branch  Crookes  Saw  Co.,  104 
Mo.  425,   16   S.  W.   209. 

48.  Where  complaint  in  suit  for  in- 
junction against  interference  with  li- 
cense alleged  facts  showing  that  license 
was  irrevocable.  Shaw  v.  Proflltt,  57 
Ore.  192,  110  Pac.  1092,  denying  rehear- 
in  fj  109  Pac.  584. 

Where  contract  of  leasing  out  of 
which    estoppel    grew   was    set   out    in 
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fendant  sets  up  new  matter,  the  estoppel  may  be  raised  by  demurrer.^" 
In  any  case  the  phiintiff  may  invoke  an  estoppel  by  demurrer  where  it 
appears  on  the  face  of  the  defendant's  pleadings.^'' 

C.  As  A  Defense.  —  By  the  rules  of  the  common  law  an  estoppel 
by  record  or  by  deed  was  required  to  be  pleaded  specially  where  the 
defendant  had  opportunity  to  do  so/''^  This  rule  has  been  followed 
by  the  American  courts  practically  without  exception,  both  as  to 
estoppels  by  record'^'-  and  by  deed.-'"^  With  respect  to  eciuitable  estop- 
pels, however,  the  rule  that  finally  prevailed  at  common  law,  after 
much  conflict  and  confusion,  was  that  wkile  it  was  better  to  plead 
such  estoppels,  when  they  were  to  be  relied  on  as  a  defense,  it  was 
not  necessary  to  do  so.'"'*  And  though  under  the  new  rules  of  the 
English  practice  it  now  seems  that  a  defense  by  way  of  estoppel  in  pais 
should  be  pleaded  specially,^^  it  is  still  held  in  some  of  the  American 
states  that  such  a  defense  need  not  be  specially  pleaded.^*^     But  in 


complaint.  Oregonian  R.  C.  v.  Oregon 
E.  &  N.  Co.,  22  Fed.  245,  10  Sawy. 
464. 

Where  complaint  alleged  giving  of 
notice  required  by  Factory  Act  (Laws 
1905,  p.  164,  c.  84),  and  defendant,  in- 
stead of  pleading  defective  notice,  de- 
nied the  giving  of  any  notice,  plaintiff 
could,  without  further  pleading  of  es- 
toppel, invoke  it  upon  the  evidence. 
Berger  v.  Metropolitan,  etc.  Co.,  55 
Wash.  422,  104  Pac.  617. 

49.  U.  S. — Oregonian  E.  Co.  v.  Ore- 
gon E.  &  N.  E.  Co.,  22  Fed.  245,  10 
Sawy.  464.  Ind.— Trimble  v.  State,  4 
Blackf.  435;  Miller  v.  Elliott,  1  Ind. 
484.  la. — Crawford  v.  Nolan,  70  Iowa 
97,  30  N.  W.  32.  Ore.— Shaw  v.  Prof- 
fitt,  57  Ore.  192,  110  Pac.  1092,  denying 
rehearing  109  Pac.  584. 

50.  Cal. — Lauricella  v.  Lanricella, 
118  Pac.  430.  m.— Smith  v.  Whitaker, 
11  111.  418.  Ind.— Love  v.  Kidwell,  4 
Blackf.  553.  la. — Crawford  V.  Nolan, 
70  Iowa  97,  30  N.  W.  32. 

51.  See  Davis  v.  Davis,  26  Cal.  23; 
I>ennison  &  Co.  t\  Brayton,  7  E.  I.  52. 

52.  Cal. — Blood  v.  Marcuse,  38  Cal. 
590,  99  Am.  Dec.  590.  Ind.— Greenup 
V.  Crooks,  50  Ind.  410.  N.  Y.— Bra- 
zill  V.  Isham,  12  N.  Y.  9;  Lansing  v. 
Montgomery,  2  Johns.  382.  Ohio. — Fer- 
guson v.  Miller,  5  Ohio  400.  R.  I. 
Dennison  &  Co.  v.  Brayton,  7  E.  I. 
52. 

Estoppel  by  former  adjudication. 
See  the  title   "Former  Adjudication." 

Estoppel  by  award  of  arbitrators. 
Brazill  v.   Isham,   12   N.   Y.   9. 

Estoppel  by  composition  with  cred- 
itors under  Bankruptcy  Act.     Whittle 
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more  v.  Stephens,  48  Mich.  573,  12 
N.  W.  858. 

Estoppel  of  one  suing  principal  to 
sue  agent.  Pemberton  v.  Price  &  Teeple 
Piano  Co.,  144  Ky.  518,  139  S.  W.  742. 

Estoppel  to  claim  invalidity  of  or- 
dinance where  suit  is  brought  to  re- 
cover rights  granted  thereunder.  Lake 
Forest  Water  Co.  v.  City  of  Lake  For- 
est, 154  111.  App.  184,  judgment  af- 
firmed, 294  111.  382,  94  N.  E.  517. 

Making  co-defendants  of  persons  to 
whom  insurance  has  been  paid  and  ask- 
ing from  them  a  pro  rata  share,  is  not 
available  as  estoppel  to  recover  from 
insurance  company  unless  pleaded. 
Brown  V.  Iowa  Legion  of  Honor,  107 
Iowa  439,  78  N.  W.  73. 

53.  Dennison  &  Co.  v.  Brayton,  7 
E.  L  52. 

Estoppel  to  deny  recitals  of  patent 
after  recording  it.  McCorkell  v.  Her- 
ron,  128  Iowa  324,  103  N.  W.  988. 

Estoppel  to  contradict  terms  of  deed. 
Hanson  v.  Buckner's  Executor,  4  Dana 
(Ky.)   251,  29  Am.  Dec.  401. 

Estoppel  of  married  woman  by  re- 
citals of  mortgage.  Cockrill  v.  Hutchin- 
son, 135  Mo.  67,  36  S.  W.  375. 

Compare  Smith  v.  St.  Paul,  72  Minn. 
472,  75  N.  W.  708,  in  which  it  was  de- 
clared that  a  title  by  estoppel  was  not 
necessarily  only  an  equitable  title  or 
a  mere  equity  which  must  be  specially 
pleaded. 

54.  See  Davis  v.  Davis,  26  Cal.  23; 
Dean  v.  Crall,  98  Mich.  591,  57  N.  W. 
813,  39   Am.  St.  Eep.  571. 

55.  See  supra,  II,  A,  1. 

56.  Acceptance  and  retention  of 
premiums    with    knowledge    of    fact    of 
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the  great  majority  of  the  states  the  rule  is  firmly  established  that  the 
defense  of  estoppel  hi  pais  must  be  pleaded  where  there  is  an  oppor- 
tunity to  plead  it,"  especially  in  view  of  the  code  requirement  that 


a  strike,  as  estoppel  to  insist  upon 
■warranty  of  non-existence  of  dispute 
with  labor.  Buffalo  Forge  Co.  V.  Mutual 
Security  Co.,  83  Conn.  393,  76  Atl.  995. 

Estoppel  of  husband  to  deny  that 
property  belonged  to  wife,  where  money 
had  been  advanced  on  faith  of  his  rep- 
resentation that  it  was  hers.  Fein- 
berg  V.  Allen,   128   N.   Y.   Supp.   906. 

Estoppel  to  deny  corporate  existence. 
National  Shutter-Bar  Co.  v.  Zimmer- 
man, 110  Md.  313,  73  Atl.  19;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  (N. 
Y.)   480. 

Estoppel  to  plead  limitations  against 
note.  Babylon  r.  Duttera,  89  Md.  444, 
43  Atl.  938.  But  see  Dresler  v.  Hard, 
57  Super.  Ct.  192,  16  N.  Y.  Supp.  500, 
where  it  was  held  that  allowing  set- 
tlement without  making  claim,  as  es- 
toppel to  make  claim,  was  an  equitable 
defense  which  should  have  been  pleaded. 

In  Michigan  estoppel  as  defense  to 
action  at  law  need  not  be  pleaded. 
Dean  v.  Crall,  98  Mich.  591,  57  N.  W. 
813,   39   Am.   St.   Eep.   571. 

57.  U.  S. — In  re  Stoddard  Bros. 
Lumb.  Co.,  169  Fed.  190;  Oregonian  E. 
Co.  V.  Oregon  R.  &  N.  Co.,  22  Fed. 
245,  10  Sawy.  464.  Ala.— Gulf  Red 
Cedar  Co.  v.  Cranshaw,  169  Ala.  606, 
53  So.  812;  Hall  v.  Henderson,  126  Ala. 
449,  28  So.  531,  85  Am.  St.  Eep.  53,  61 
L.  E.  A.  621.  Ark.— Gaines  v.  Bank  of 
Mississippi,  12  Ark.  769.  Cal.— Har- 
per V.  Hill,  159  Cal.  250,  113  Pac.  162; 
Di  Nola  V.  Allison,  143  Cal.  106,  76 
Pac.  975,  161  Am.  St.  Eep.  84,  65 
L.  E.  A.  419;  Newhall  v.  Hatch,  134 
Cal.  269,  66  Pac.  266,  55  L.  E.  A.  673; 
McKeen  v.  Naughton,  88  Cal.  462,  26 
Pac.  354;  Clarke  t:  Huber,  25  Cal.  593; 
Aronsou'  v.  Frankford  Accident,  etc. 
Co.,  9  Cal.  App.  473,  99  Pac.  537.  Com- 
pare Hostler  t\  Hays,  3  Cal.  302.  Colo. 
Chicago,  etc.  E.  Co.  v.  Hayes,  49  Colo. 
333,  113  Pac.  315;  Leschen  &  Sons 
Eope  Co.  V.  Craig,  18  Colo.  App.  353, 
71  Pac.  885.  Ind. — Adams  v.  Adams, 
160  Ind.  61,  66  N.  E.  153;  City  of  Del- 
phi V.  Startzman,  104  Ind.  343,  3  N.  E. 
937;  Troyer  v.  Dyar,  102  Ind.  396,  1 
N.  E.  728;  Patterson  v.  Nixon,  79  Ind. 
251.  la. — Shcrod  v.  Ewell,  104  Iowa 
253,  73  N.  W.  493;  Eansom  &  Co.  v. 
Stanberry,    22    Iowa    334.     Kan.— Don- 


nell  V.  Eeece,  6  Kan.  App.  563,  51  Pac. 
584.  Ky. — Pemberton  v.  Price  &  Teeple 
Piano  Co.,  144  Ky.  518,  139  S.  W.  742; 
Brooking  v.  0 'Bryan,  129  Ky.  543,  112 
S.  W.  631;  Hilton  r.  Colvin,  25  Ky. 
L.  Eep.  1808,  78  S.  W.  890.  Mass. 
Gilson  v.  Nesson,  208  Mass.  368,  94 
N.  E.  471.  Mo.— Brown  Const.  Co.  v. 
McArthur  Bros.  Co.,  236  Mo.  41,  139 
S.  W.  104;  Turner  v.  Edmonston,  210 
Mo.  411,  109  S.  W.  33;  Golden  v. 
Tyer,  ISO  Mo.  196,  79  S.  W.  143;  Geo. 
B.  Loving  Co.  v.  Hesperian  Cattle  Co., 
176  Mo.  330,  75  S.  W.  1095;  McDon- 
nell V.  DeSoto  Sav.  &  Bldg.  Assn.,  175 
Mo.  250,  75  S.  W.  438,  97  Am.  St.  Eep. 
592;  easier  v.  Gray,  159  Mo.  588,  60 
S.  W.  1032;  State  v.  East  Fifth  St. 
E.  Co.,  140  Mo.  439,  41  S.  W.  955,  62 
Am.  St.  Eep.  742,  35  L.  E.  A.  218; 
Cockrill  V.  Hutchinson,  135  Mo.  67,  36 
S.  W.  375,  58  Am.  St.  Eep.  564;  Throck- 
morton V.  Pence,  121  Mo.  50,  25  S.  W. 
843;  Avery  v.  Kansas  City  &  S.  E.  Co., 
113  Mo.  561,  21  S.  W.  90;  Central  Nat. 
Bank  V.  Doran,  109  Mo.  40,  18  S.  W. 
836;  Weise  v.  Moore,  22  Mo.  App.  530. 
Mont. — City  of  Butte  r.  Mikosowitz, 
39  Mont.  350,  102  Pac.  593;  Eisenhauer 
r.  Quinn,  36  Mont.  368,  93  Pac.  38. 
Neb. — Mueller  v.  Stoecker  Cigar  Co., 
89  Neb.  438,  131  N.  W.  923;  Seng  v. 
Payne,  87  Neb.  812,  128  N.  W.  625; 
Norwegian  Plow  Co.  v.  Haines,  21  Neb. 
689,  33  N.  W.  475;  Carnahan  v.  Brew- 
ster, 2  Neb.  (Unof.)  366,  96  N.  W. 
590;  Union  State  Bank  v.  Hutton,  1 
Neb.  (Unof.)  795,  95  N.  W.  1061. 
Nev. — Gillson  v.  Price,  18  Nev.  109,  1 
Pac.  459;  Hanson  v.  Chiatovich,  13 
Nev.  395.  Okla. — Cooper  v.  Flesner, 
24  Okla.  47,  103  Pac.  1016;  Blakemore 
V.  Johnson,  24  Okla.  544,  103  Pac.  554; 
Cooper  V.  Flesner,  24  Okla.  47,  103 
Pac.  1016.  Ore.— Union  St.  E.  Co.  v. 
First  Nat.  Bank,  42  Ore.  606,  72  Pac. 
586,  73  Pac.  341.  Term.— Smith  v. 
Cross,  140  S.  W.  1060;  Eead  v.  Cit- 
izens' St.  E.  Co.,  110  Tenn.  316,  75 
S.  W.  1056.  Tex. — Missouri,  etc.  E. 
Co.  V.  Linton  (Tex.  Civ.  App.),  141 
S.  W.  129;  El  Paso,  etc.  E.  Co.  v. 
Eichel  (Tex.  Civ.  App.),  130  S.  W.  922. 
Utah. — Knudsen  v.  Omanson,  10  Utah 
124,  37  Pac.  250.  Wash.— Interstate 
Sav.    &   L.   Assn.   v.   Knapp,   20    Wash. 
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now  matter  invoked  as  a  defense  must  be  set  out/'"  On  the  other  hand, 
the  rule,  as  stated,  is  in  terms  a  qualified  onOj^"  and  where  the  defendant 
lias  had  no  opportunity  to  plead  the  estoppel  he  may  claim  it  upon  the 
evidonee,''^  particularly  where  the  pleadings  afford  no  such  oppor- 
tunity,**^  or  where  the  estoppel  necessarily  inheres  in  the  matter  of 
defense  which  is  pleaded/- 


225.  55  Pac.  48.  Wis. — Lawton  v.  City 
of  Eacine,  137  Wis.  593,  119  N.  W. 
331 ;  Wisconsin  Farm  Land  Co.  v.  Bul- 
lard,  119  Wis.  320,  96  N.  W.  833;  Pratt 
V.  Hawes,  118  Wis.  603,  95  N.  W.  965; 
Borkenhagen  v.  Paschen,  72  Wis.  272, 
39  N.  W.  774;  Warde.  v.  Baldwin,  51 
Wis.  450,  8  N.  W.  257;  Gill  v.  Eice, 
13  Wis.  549.  Wyo.— Lellman  v.  Mills, 
15  Wyo.  149,  87  Pac.  985. 

As  Defense  to  Bill  in  Equity. — If 
estoppel  is  not  pleaded  in  answer,  it 
will  not  be  available,  though  shown  by 
the  evidence.  Gulf  Eed  Cedar  Co.  v. 
Cranshaw,  169  Ala.  606,  53  So.  812; 
Central  Nat.  Bank  v.  Doran,  109  Mo. 
40,  18  S.  W.  836;  McDonnell  v.  De- 
Soto  Sav.  &  Bldg.  Assn.,  175  Mo.  250, 
75  S.  W.  438,  97  Am.  St.  Eep.  592. 

Estoppel  of  plaintiff  to  urge  altera- 
tion of  note  as  ground  for  cancella- 
tion and  injunction.  Erickson  V.  First 
Nat.  Bank,  44  Neb.  622,  62  N.  W. 
1078. 

Estoppel  of  plaintiff  to  assert  his 
title,  in  suit  to  quiet  title  and  to  can- 
cel assignment  of  leasehold  interest. 
Nebraska  Mtg.  Loan  Co.  ii.  Van  Klos- 
ter,  42  Neb.  746,  60  N.  W.  1016. 

58.  Ind. — Wood  v.  Ostram,  29  Tnd. 
177.  Dak. — Parliman  v.  Young,  2  Dak. 
175,  4  N.  W.  139,  711.  Wash.— Walker 
V.  Baxter,  6  Wash.  244,  33  Pac.  426. 

In  the  case  of  In  re  Quaker  Eealty 
Co.,  127  La.  208,  53  So.  526,  which 
was  a  suit  to  quiet  and  confirm  a  tax 
title,  the  court,  in  holding  that  es- 
toppel of  state  to  collect  taxes  from 
defendants,  should  have  been  pleaded, 
said:  "Under  section  3  of  Act  No.  101 
of  1898,  it  is  incumbent  on  the  defend- 
ant to  set  up  in  his  answer  all  the 
grounds  of  nullity  on  which  he  intends 
to  rely  to  avoid  the  tax  title  of  the 
plaintiff.  Estoppel  is  a  defense  which 
should  be  especially  pleaded  in  a  case 
of  this  kind  when  title  to  real  estate 
is  involved." 

In  Jones  v.  Peebles,  130  Ala.  269, 
30  So.  564,  the  court  said:  "We  do 
not  see  how  it  can  be  held  otherwise, 
in   cases   at   law,   whether   the   defense 
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relied  upon  be  an  estoppel  by  record, 
by  deed  or  in  pais,  in  view  of  the  plain 
mandate  of  the  code,  'If  defendant 
does  not  rely  solely  upon  a  denial  .  .  . 
he  must  plead  specially  the  matter  of 
defense.'  " 

Estoppel  to  deny  liability  on  notes 
after  promising  to  pay  them  if  others 
would  not  take  them.  Eansom  &  Co. 
V.  Stanberry,  22   Iowa  334. 

59.  It  is  not  true  that  in  all  cases 
an  estoppel,  to  be  available,  must  be 
pleaded.  City  Nat.  Bank  v.  Thomas, 
46  Neb.  861,  65  N.  W.  895. 

60.  Long  V.  Lackawanna  Coal  &  Iron 
Co.,  233  Mo.  713,  136  S.  W.  673. 

61.  Where,  under  Burns'  Ann.  St., 
1901,  requiring  defendant's  answer  to 
consist  of  a  denial  or  a  statement  of 
new  matter  of  defense,  defendant  was 
precluded  from  pleading  an  estoppel, 
he  did  not  waive  it  by  failing  to  plead 
it.  Cleveland,  etc.  E.  Co.  v.  Moore, 
170  Ind.  328,  82  N.  E.  52,  84  N.  E. 
540. 

In  trespass  to  try  title  estoppel  may 
be  proved  under  "not  guilty."  Guest 
V.  Guest,  76  Tex.  664,  12  S.  W.  831; 
Mayer  v.  Ramsey,  46  Tex.  371.  Soe 
also  McSween  v.  Yett,  60  Tex.  183. 
But  see  Eemillard  v.  Prescott,  8  Ore. 
37. 

In  ejectment  if  the  plaintiff  does  not 
set  out  the  title  upon  which  he  relies, 
the  defendant  may  invoke  an  estoppel 
under  the  general  issue.  la. — Phillips 
r.  Blair,  38  Iowa  649.  Mo.— Tyler  v. 
Hall,  106  Mo.  313,  17  S.  W.  319,  27 
Am.  St.  Eep.  337,  and  note  at  p.  344. 
N.  Y. — Wood  V.  Jackson,  8  Wend.  9, 
22  Am.  Dec.   603. 

62.  N.  Y,— Krekeler  v.  Eitter,  62 
N.  Y.  372.  N.  C— Farmers  Bank  v. 
Glenn,  68  N.  C.  35.  Wis.— Bank  of  An- 
tigo  V.  Eyan,  105  Wis.  37,  80  N.  W. 
440. 

Inuring  of  after-acquired  title  to  ven- 
dee, being  part  of  the  title,  may  be 
invoked  without  special  pleading,  as 
in  action  against  covenantor  for  title 
where  the  defendant  seeks  to  show  that 
he   has  acquired  the   outstanding  title, 
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Where  the  facts  constituting  the  estoppel  are  alleged  in  the  com- 
plaint, the  defendant  need  not  plead  the  estoppel,'^^^  but  may  raise  it 
by  demurrer.^* 

III.  MODE  OF  RAISING  ESTOPPEL  AND  SUFFICIENCY  OP 
PLEADINGS.  —  A.  How  Estoppel  May  Be  Raised.  — Whether  by 
Evidence  or  by  Pleading.  —  There  is  some  authority  to  the  effect  that  an 
estoppel  is  not  a  proper  matter  for  pleading,  but  can  be  raised  only 
upon  the  evidence,''^  but  by  the  overwhelming  weight  of  authority 
estoppel  not  only  may  be*'*'  but  must  be*'^  pleaded,  unless,  of  course, 
the  pleading  thereof  constitutes  a  departure.®^ 

Whether  by  Pleading  or  by  Demurrer. —  The  proper  way  to  raise  an 
estoppel  is  either  by  affirmative  pleading  or  by  demurrer*'^  —  by  the 
former  when  the  matter  which  it'  is  claimed  operates  as  an  estoppel 
does  not  appear  upon  the  face  of  the  pleadings  previously  filed,^°  and 


for  the  purpose  of  reducing  plaintiff's 
damages.  Baxter  V.  Bradbury,  20  Me. 
260. 

Where  the  facts  showing  the  estop- 
pel are  in  issue  and  a  part  of  the  case 
made  by  the  pleadings,  and  the  evi- 
dence showing  the  estoppel  is  admis- 
sible for  any  purpose  under  the  plead- 
ings, estoppel  is  available  as  a  defense 
without  being  specially  pleaded.  Law- 
ton  V.  City  of  Eacine,  137  Wis.  593,  119 
N.  W.  331. 

63.  Terry  v.  Buek,  40  App.  Div.  419, 
57  N.  Y.  Supp.  980. 

64.  Greenup  v.  Crooks,  50  Ind.  410; 
Stone  V.  Cook,  179  Mo.  534,  78  S.  W. 
801,  64  L.  R.  A.  287.  See  also  supra, 
II,  A,  2,  and  infra,  III,  A. 

Where  the  complaint  sets  forth  pro- 
ceedings for  distribution  and  shows 
that  distribution  of  land  was  made  to 
defendant 's  predecessor  in  interest,  and 
that  other  lands  were  distributed  to 
the  plaintiff,  and  there  was  nothing  to 
indicate  that  the  latter  actually  took 
any  lands  under  the  said  decree  or 
derived  any  advantage  or  benefit 
thereunder,  and  proceedings  in  partial 
distribution  were  averred  by  the  plaint- 
iff solely  as  being  one  of  the  sources 
of  the  defendant's  title,  which  pro- 
ceedings were  alleged  to  be  totally 
void,  etc.,  there  was  no  matter  of  es- 
toppel on  the  face  of  the  complaint, 
and  hence  defendant  should  have 
pleaded  and  not  demurred.  Alcorn  v. 
Brandeinan,    145    Cal.    62,   78   Pac.   343. 

The  federal  courts  may  consider  de- 
fenses of  equitable  estoppel  wlicn  as- 
signed ore  tcnus  under  a  general  de- 
murrer and  even  siui  aponte.  Post  v. 
Bean    Vacuum    Pump    &    Elec.    Co.,    89  | 


Fed.   1,   32   C.   C.   A.   151,  reversing   84 
Fed.   371,   28   C.   C.   A.   431. 

65.  Md.— National  Shutter  Bar  Co. 
V.  Zimmerman,  110  Md.  313,  73  Atl. 
19;  Alexander  v.  Walter,  8  Gill  239, 
50  Am.  Dec.  688.  Miss. — Turnipseed 
V.  Hudson,  50  Miss.  429,  19  Am.  Rep. 
15.  N.  Y. — Gaylord  v.  VanLoan,  15 
Wend.  308;  Welland  Canal  Co.  v.  Hath- 
away, 8  Wend.  480. 

66.  Burdit's  Bxr.  v.  Burdit,  2  A.  K. 
Marsh.  (Ky.)  143;  Feinberg  v.  Allen, 
128   N.   Y.   Supp.   906. 

Matters  of  estoppel  in  pais  are  sub- 
jects of  pleas  in  bar.  First  Nat.  Bank 
V.  Leland,   122   Ala.   289,   25   So.   195. 

Estoppel  either  by  record,  by  deed, 
or  in  pais,  may  be  pleaded  in  bar. 
Jones  V.  Peebles,  130  Ala.  269,  30  So. 
564. 

Defense  may  be  met  by  reply  set- 
ting up  estoppel.  Paxton  Cattle  Co.  v. 
First  Nat.  Bank,  21  Neb.  621,  33  N. 
W.  271,  59  Am.  Rep.  852. 

67.  See  supra,  II. 

68.  Where  in  an  action  on  an  in- 
surance policy  the  defendant  pleads 
the  expiration  of  a  time  limitation 
fixed  by  the  policy,  a  replication  set- 
ting up  an  estoppel  predicated  upon 
the  defendant's  promise  to  pay  does 
not  constitute  a  departure.  Webster 
V.  State  Mut.  Fire  Ins.  Co.,  81  Vt. 
75,  69  Atl.  319.  See  generally  the  titlo 
"Departure." 

69.  French  V.  Blanchard,  16  Ind. 
143. 

70.  U.  S. — Oregonian  R.  Co.  v.  Ore- 
gon R.  &  N.  Co.,  22  Fed.  245,  10  Sawy. 
464.  D.  C. — Deane  v.  Echols,  2  App. 
Cas.  522,  Tex.— Texas  B.  &  Ins.  Co. 
V.  Stone,  49  Tex.  5. 
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by  the  latter  when  such  matter  does  so  appear/^ 

By  Amendment.  —  In  a  proper  case  an  issue  of  estoppel  may  be  ten- 
dered by  way  of  amendment  to  the  pleadings  already  filed/^  subject, 
of  course,  to  the  rules  as  to  timelinessj^ 

B.  Form  of  Pleading.  —  Technically  an  estoppel  is  pleaded  by  in- 
voking the  judgment  of  the  court  whether  the  other  party  ought  to 
be  admitted  to  set  up  or  rely  on  the  matters  alleged  to  be  precluded, 
and  praying  that  he  be  not  admitted  to  plead  or  rely  upon  such  mat- 
ters;'* but  in  view  of  the  greater  liberality  of  modern  pleading  the 


71.  U.  S.— Post  V.  Bean,  etc.  Co.,  89 
Fed.  1,  32  C.  C.  A.  151,  reversing  84 
Fed.  371,  28  C.  C.  A.  431;  Oregonian 
E.  Co.  r.  Oregon  E.  &  N.  Co.,  10  Sawy. 
464,  22  Fed.  245.  Cal.— Lauricella  v. 
Laurieella,  118  Pac.  430;  Alcorn  v, 
Brandenian,  145  Cal.  62,  78  Pac.  343. 
ria.— Collins  v.  Mitchell,  5  Fla.  364. 
ni.— Smith  V.  Whitaker,  11  111.  418. 
Ind. — Greenup  v.  Crooks,  50  Ind.  410; 
Trimble  v.  State,  4  Blackf.  435;  Miller 
V.  Elliott,  1  Ind.  484;  Love  v.  Kidwell, 
4  Blackf.  553.  la.— Crawford  v.  No- 
lan, 70  Iowa  97,  30  N.  W.  32.  Ky. 
Burdit's  Exr.  v.  Burdit,  2  A.  K.  Marsh. 
143;  Hanson  v.  Buekner's  Exr.,  4  Dana 
251.  Mc— Stone  v.  Cook,  179  Mo.  534, 
78  S.  W.  801,  64  L.  E.  A.  287.  Ore. 
Shaw  V.  Profitt,  57  Ore.  192,  110  Pac. 
1092,  denying  rehearing,   109   Pac.  584. 

See  the  title  "Demurrer." 
Speaking  Demurrer. — Where  a  plead- 
ing does  not  on  its  face  show  an  es- 
toppel to  set  up  the  matters  pleaded, 
a  demurrer  attempting  by  matter  de- 
hors the  record  to  raise  an  estoppel,  is 
a  speaking  demurrer  and  cannot  be  sus- 
tained. First  Nat.  Bank  v.  Leland,  122 
Ala.  289,  25  So.  195.  See  Alcorn  v. 
Brandeman,    145   Cal.   62,    78   Pac.   343. 

72.  Porter  v.  Armstrong,  134  N.  C. 
447,  46  S.  E.  997;  Texas  B.  &  Ins.  Co. 
f.  Stone,  49   Tex.  5. 

Estoppel  in  pais  against  attack  upon 
plaintiff's  title  may  be  set  up  by  way 
of  amendment  to  complaint  in  action 
for  land.  Brice  V.  Sheffield,  121  Ga. 
216,   48   S.   E.   92. 

Estoppel  of  defendant  to  assert  title 
as  tenant  by  the  entirety  may  be  set 
up  by  amendment  to  complaint  where 
plaintiff  is  first  made  aware  of  the 
facts  out  of  which  the  estoppel  arises 
by  defendant's  answer.  Vellum  v. 
Demerle,  65  Hun  543,  20  N.  Y.  Supp. 
516. 

Where,  in  a  claim  case,  an  issue 
made  under  Ga.  Civ.  Code,  §2628,  to 
determine   the    question    of   forgery   of ' 
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a  deed  purporting  to  have  been  made 
by  the  claimant,  is  found  in  favor  of 
the  claimant,  the  execution  plaintiff' 
may  amend  his  pleadings  and  set  up 
an  estoppel,  the  statutory  remedy  to' 
try  the  issue  of  forgery  not  being  in- 
tended to  involve  or  preclude  otlver 
issues.  Eoberts  v.  Eoberts,  101  Ga. 
765,   29  S.   E.   271. 

73.  Variance  of  evidence  from  issue 
of  estoppel  as  pleaded  is  not  curable 
by  amendment  after  the  expiration  of 
the  time  for  answer,  unless  the  prof- 
fered amendment  is  accompanied  by 
affidavit  of  want  of  knowledge  of  facts, 
as  required  by  Civ.  Code,  §5057;  Par- 
rott  V.  Dyer,  105  Ga.  93,  31   S.  E.  417. 

74.  Steph.  PL  (6th  ed.)  322;  Will's 
Gould  PI.,  99;  1  Chit.  PI.,  585;  2  Id., 
381.  Ore.— Page  i:  Smith,  13  Ore.  410, 
10  Pac.  833.  Vt.— Gray  v.  Pingry,  17 
Vt.  419,  44  Am.  Dec.  345.  Eng.— Veale 
i\  Warner,  1  Wm.  Saund.  323,  85  Eng. 
Eeprint  463;  Shelley  v.  Wright,  Welles' 
E.  9. 

A  plea  of  estoppel  is  informal  when 
it  does  not  conclude  that  the  defend- 
ant will  rely  upon  the  estopping  mat- 
ter as  an  estoppel.  Cook  v.  City  of 
Marseilles,  139  111.  App.  536;  City  of 
East  St.  Louis  v.  Flannigen,  34  111. 
App.  596.  So  it  was  held  in  Whittle- 
more  n.  Stephens,  48  Mich.  573,  12 
N.  W.  858,  that  a  plea  not  framed  as 
one  of  estoppel,  and  neither  beginning 
nor  concluding  in  the  manner  neces- 
sary for  such  a  plea,  containing  no 
claim  that  the  plaintiff  should  not  be 
admitted  to  make  use  of  what  the  sup- 
posed estoppel  would  exclude,  nor  any 
claim  or  averment  of  reliance  on  the 
estopping  matter,   was   insufficient. 

The  form  of  pleading  an  estoppel  by 
deed  is  to  rely  on  the  deed  as  an  es- 
toppel or  pray  judgment  that  the  party 
be  estopped  or  not  admitted  to  deny 
the  facts  which  the  deed  imports,  with- 
out demanding  judgment  si  actio,  etc. 
Davis  V.  Tyler,  18  Johns.  (N.  Y.)  490. 
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form  of  the  plea  is  not  very  material,  its  sufficiency  being  tested  rather 
with  reference  to  the  facts  alleged/^ 

The  entitling  of  a  pleading  as  being  one  of  estoppel  does  not  make 
it  suchJ^ 

C.  Sufficiency  of  Pleading.  —  The  effect  of  an  estoppel  being  to 
shut  out  the  matter  precluded,  even  though  it  be  the  truth,^^  a  pleading 
invoking  an  estoppel  must  allege  the  facts  relied  on  with  certainty, 
precision  and  particularity,  no  intendment  being  indulged  in  favor 
thereof."'^  In  the  notes  will  be  found  a  number  of  examples  of  the 
application  of  the  rule  herein  stated  to  particular  estoppels,^^  and 


A  plea  of  estoppel  must  allege  that 
the  plaintiff  ought  to  be  precluded  from 
showing  some  fact  or  matter  stated  in 
the  complaint  to  which  the  estoppel  is 
interposed  because  of  some  other  fact 
or  matter  alleged  in  the  plea  which 
constitutes  the  estoppel.  Moreland  v. 
Marion  County,  17  Fed.  Cas.  No.  9,794. 

75.  See   infra.   III,   C. 

76.  Plea  held  to  be  one  of  accord 
and  satisfaction,  though  it  used  the 
word  "estopped."  Cheeves  f.  Daniel- 
ly,    74   Ga.    712. 

77.  Ind. — Anderson  v.  Hubble,  93 
Ind.  570.  Ky. — Hilton  v.  Colvin,  25 
Ky.  L.  Eep.  1808,  78  S.  W.  890.  Ore. 
Sabin  v.  Phoenix  Stone  Co.,  118  Pac. 
494. 

78.  Ala. — Crawford  v.  Engram,  157 
Ala.  314,  47  So.  712;  Hall  v.  Hender- 
son, 126  Ala.  449,  28  So.  531,  61  L.  R. 
A.  621,  85  Am.  St.  Eep.  53.  Cal.— Da- 
vis V.  Davis,  26  Cal.  23.  Ind. — Barthol- 
omee  v.  Town  of  Lowell,  165  Ind.  224, 
72  N.  E.  1030;  Field  v.  Noblett,  154 
Ind.  357,  56  N.  E.  841;  Troyer  v.  Dyar, 
102  Ind.  396,  1  N,  E.  728;  Anderson 
V.  Hubble,  93  Ind.  570;  Stewart  V. 
Beck,  90  Ind.  458;  Sims  v.  Frankfort, 
79  Ind.  446;  Robbins  v.  Magee,  76  Ind. 
381;  Lash  v.  Rendell,  72  Ind.  475.  Ky. 
Hilton  V.  Colvin,  25  Ky.  L.  Rep.  1808, 
78  S.  W.  890;  Faris  f.  Dunn,  70  Ky. 
276.  Mass. — Guild  v.  Richardson,  6 
Pick.  364.  Mich.— Whittlemore  v.  Ste- 
phens, 48  Mich.  573,  12  N.  W.  858.  Mo. 
Central  Nat.  Bank  v.  Doran,  109  Mo. 
40,  18  S.  W.  836;  Ilammerslough  v. 
Cheatham,  84  Mo.  13;  Noble  v.  Blount, 
77  Mo.  235.  N.  C— Porter  v.  Arm- 
strong, 134  N.  C.  447,  46  S.  E.  997. 
Ohio. — Weyer  v.  Sager,  12  Ohio  Cir. 
Dec.  193.  Okla. — Cooper  v.  Flcsner,  24 
Okla.  47,  103  Pac.  1016;  Holt  v.  Holt, 
23  Okla.  639,  102  Pac.  187.  Ore.— Sa- 
bin r.  Phoenix  S.  Co.,  118  Pac.  494; 
Haun  V.   Martin,  48   Ore.   304,  86  Pac. 


371.  Pa.— Field's  Estate,  2  Rawle  351. 
S.  D. — McQueen  r.  Bank  of  Edgemont, 
20  S.  D.  378,  107  N.  W.  208.  Tex. 
Texas  Bank  &  Ins.  Co.  v.  Hutchins,  53 
Tex.  61;  El  Paso,  etc.  R.  Co.  v.  Eichel 
(Tex.  Civ.  App.),  130  S.  W.  922. 

79.  Estoppel  of  owner  to  dispute 
purchaser's  title.  Haun  v.  Martin,  48 
Ore.  304,  86  Pac.  371. 

Estoppel  of  covenantor  duly  notified 
to  come  in  and  defend  to  deny  valid- 
ity of  title  adjudged.  Weyer  v.  Sager, 
12   Ohio  Cir.  Dec.   193. 

Estoppel  to  assert  forgery  of  signa- 
ture previously  admitted.  Lewis  v. 
Hodapp,  14  Ind.  App.  Ill,  42  N.  E. 
649. 

Estoppel  by  receipt  of  payment  of 
judgment.  Lash  f.  Rendell,  72  Ind. 
475. 

Estoppel  of  grantor,  acting  on  as- 
sumption that  condition  of  escrow  had 
been  complied  with,  to  assert  invalid- 
ity of  deed.  Robbins  v.  Magee,  76  Ind. 
381. 

Estoppel  of  corporation,  by  knowl- 
edge and  ratification,  to  recover  for 
value  of  stock  improperly  sold  to  cor- 
poration by  officer.  Hall  v.  Henderson, 
126  Ala.  449,  28  So.  531,  85  Am.  St. 
Rep.   53,   61   L.   R.   A.   621. 

Estoppel  based  on  covenants  of 
mortgage.  Ashley  v.  Foreman,  So  Ind. 
55. 

Where  an  estoppel  is  predicated  upon 
the  legal  effect  of  a  writing,  the  writ- 
ing itself  or  a  copy  thereof  must  be 
set  out.  Ashley  v.  Foreman,  85  Ind. 
55;  Porter  v.  Armstrong,  134  N.  C.  447, 
46   S.   E.   997. 

Estoppel  by  Record.  —  In  pleading 
judgment  as  estoppel  it  must  be  made 
to  appear  that  precisely  the  same 
point  was  in  issue  on  the  former  trial. 
Mevendorf  v.  Frohner,  3  Mont.  282; 
Meiss  V.  Gill,  44  Ohio  St.  253,  6  N.  E 
656. 
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of  pleas  that  have  been  lickl  to  be  sufficient'*'  or  to  be  insufficient."^ 


rioa  of  estoppel  by  judcfment  is  in- 
suflicicnt  where  no  particular  action  is 
referred  to.  Porter  r.  Armstrong,  134 
N.   C.   447,  46  S.  E.   997. 

Replication  pleading  rule  of  court  as 
estoppel,  held  suilicient,  and  also  de- 
fendant's rejoinder  to  such  plea.  Still- 
man  r.  Barney,  4  Vt.  331. 

Defendant 's  rejoinder  held  sufficient 
as  pleading  estoppel  by  judgment.  Bur- 
ton r.  Wilkinson,  18  Vt.  186,  46  Am. 
Dec.   145. 

80.  Plea  of  "bona  fide  purchaser  and 
of  estoppel,  in  action  for  conversion, 
held  sufficient  to  tender  issue  of  es- 
toppel, so  that  refusal  to  submit  such 
issue  was  error.  Miller  v.  Winfree 
(Tex.),  15  S.  W.  918. 

Reply  held  sufficient  to  raise  issue 
of  estoppel  of  defendant  to  claim  that 
timber  was  not  sold  to  him  personally 
but  as  purchasing  agent  for  certain  con- 
tractors, and  hence  that  such  reply  was 
sufficient  on  general  demurrer,  no  spe- 
cial deficiency  being  apparent  and  all 
the  essential  facts  being  pleaded.  Mis- 
souri, etc.  R.  Co.  V.  Yale,  27  Tex.  Civ. 
App.    10,   65    S.   W.    57. 

Answer  held  sufficiently  to  set  up 
estoppel  to  assert  priority  of  lien  after 
agreeing  to  waive  same  on  being  in- 
formed of  intention  to  grant  loan  on 
property.  Acker  v.  Massman,  12  Ind. 
App.  696,  41  N".  E.  77. 

Where  decedent's  grantees  were 
made  parties  to  an  action  by  his  heirs 
for  partition,  an  answer  alleging  facts 
upon  which  an  estoppel  was  claimed 
and  then  asserted  the  estoppel,  held 
sufficient  in  the  absence  of  demurrer 
or  motion  to  make  more  definite. 
Olden  V.  Hendrick,  100  Mo.  533,  13  S. 
W.   821. 

Plea  that  plaintiff  shipped  over  de- 
fendant's road,  two  cars  of  lumber  to 
itself,  such  cars  being  designated  by 
one  freight  way-bill,  and  that  such 
cars  were  delivered  to  third  party  pur- 
suant to  a  known  custom  of  dealing, 
held  sufficiently  definite  as  a  plea  of 
estoppel  of  plaintiff  to  assert  that  de- 
livery was  to  wrong  person.  Mobile, 
etc.  R.  Co.  V.  Bay  Shore  Lumb.  Co.,  158 
Ala.   622,   48   So.   377. 

Answer  setting  up  estoppel  of  mar- 
ried woman  to  deny  validity  of  mort- 
gage executed  on  her  propert}^  by  her 
husband,  held  suflieient  on  general   de- 
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mnrrer.      Lowmiller    r.    Ileasley    (Tex. 
Civ.  App.),  143  S.  W.  947. 

Allegation  that  married  woman  be- 
came indebted  while  engaged  in  busi- 
ness in  her  own  name  and  while  she 
owned  property  in  her  own  right,  and 
that  she  and  her  husband,  who  had  no 
interest  in  such  property,  so  informed 
the  world,  and  advances  were  made 
upon  faith  of  such  representations,  held 
sufficient  to  admit  evidence,  and  the 
pleading  itself  held  good  after  the 
evidence  was  in.  Bashore  V.  Parker, 
146  Cal.  525,  80  Pac.  707. 

Allegation  that  by  reason  of  plaint- 
iff's negligence  and  failure  to  examine 
and  report  errors  or  forgeries  in  checks 
paid,  defendant  was  debarred  of  the 
right  and  opportunity  of  protecting  it- 
self, held  good  on  demurrer,  though 
vague  and  somewhat  indefinite.  Wein- 
stein  r>.  National  Bank,  69  Tex.  38,  6 
S.  W.  171. 

Cross-complaint  held  sufficient  as 
setting  up  estoppel  of  grantor  and  his 
heirs  to  deny  delivery  of  deed.  Fifer 
t\  Rachels,  37  Ind.  App.  275,  76  N.  E. 
186. 

81.  Allegation  that  when  mill-pond 
was  being  made  complainant  was  pres- 
ent and  knew  about  the  same,  advised 
with  defendant  as  to  plans,  and  suffered 
latter  to  make  expenditures  without 
objection,  and  hence  that  complainant 
was  estopped,  held  not  sufficiently 
stated  as  defense  against  abatement 
of  pond  as  a  nuisance.  Richards  v. 
Daugherty,  133  Ala.  569,  31  So.  934. 
In  trover  for  conversion  of  lumber, 
a  plea  of  estoppel  bj''  reason  of  plaint- 
iff's having  made  out  invoice  describ- 
ing two  cars  instead  of  one,  and  thus 
having  caused  the  wrongful  delivery  of 
the  lumber,  held  insufficient  in  that  it 
failed  sufficiently  to  identify  the  lum- 
ber. Mobile,  etc.  R.  Co.  v.  Bay  Shore 
Lumb.  Co.,  165  Ala.  610,  51  So.  956; 
s.  c,  158  Ala.  622,  48  So.  377. 

Answer  in  part  that  party  was  one 
of  petitioners  for  road,  was  present 
when  it  was  located,  etc.,  and  gave  his 
full  consent  with  knowledge  of  facts, 
held  not  sufficiently  to  allege  to  oppose 
setting  stakes  differently  than  ordered 
or  the  taking  of  part  of  his  land  not 
embraced  in  the  order.  Stewart  v. 
Beck,  90  Ind.  458. 

On    petition    for    additional   alimony. 
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"Where  there  is  room  for  intendment  the  intendment  will  be  against 
the  estoppel.*^  The  averment  must,  moreover,  be  a  direct  affirmation  f^ 
and,  while  the  estoppel  need  not  be  pleaded  as  such,  it  being  sufficient 
if  the  facts  giving  rise  thereto  are  alleged,^*  the  pleading  must,  never- 
theless, allege  all  the  elements  of  the  estoppel.®^  For  example,  it  must 
allege,  in  the  case  of  an  estoppel  in  pais,  some  representation,  act,  or 


plea  held  insufficient  pleading  of  es- 
toppel by  acceptance  of  benefits  of 
prior  decree  and  of  a  property-division 
contract.  Holt  v.  Holt,  23  Okla.  639, 
102   Pac.   187. 

Mere  allegation  that  "plaintiff  had 
full  knowledge  of  his  acts  in  the 
premises  and  consented  thereto,"  is  in- 
sufficient in  pleading  estoppel  based 
on  plaintiff's  consent  to  sale  of  prop- 
erty by  defendant.  Weise  v.  Moore, 
22  Mo.   App.   530. 

Answer  merely  alleging  that  admin- 
istrator consented  to  sale  by  heirs,  held 
insufficient  allegation  of  estoppel  of 
administrator  to  sell  same  property  for 
benefit  of  creditors.  Cole  v.  Lafon- 
taine,  84  Ind.  448. 

Replication  setting  up  estoppel  to 
raise  defense  of  concealment  and 
breach  of  warranties  of  insurance  pol- 
icy was  held  not  sufficiently  definite  and 
certain,  in  Texas  Banking  &  Ins.  Co.  V. 
Hutchins,  53   Tex.  61. 

82.  Crawford  v.  Engram,  157  Ala. 
314,  47  So.  712.;  Taylor  v.  Patton,  160 
Ind.  4,  66  N.  E.  91;  Frain  v.  Burgett, 
152  Ind.  55,  50  N.  E.  873,  52  N.  E. 
395;  Dudley  v.  Pigg,  149  Ind.  363,  48 
N.  E.   642. 

83.  Field's  Estate,  2  Eawle  (Pa.) 
357;  El  Paso,  etc.  R.  Co.  v.  Eichel 
(Tex.  Civ.  App.),  130  S.  W.  922. 

Allegation  on  information  and  belief 
is  insufficient.  Jones  v.  Cowles,  26  Ala. 
612. 

84.  U.  S.— Carter  v.  Rinker,  174  Fed. 
882.  Cal.— Carpy  v.  Dowdell,  115  Cal. 
677,  47  Pac.  695.  Conn.— Chester  v. 
Leonard,  68  Conn.  495,  37  Atl.  397. 
la. — Scott  V.  Luther,  44  Iowa  570.  Me. 
Baxter  v.  Bradbury,  20  Me.  260.  Md. 
Albert  v.  Freas,  103  Md.  583,  64  Atl. 
282.  Mo. — Cadematori  v.  Gauger,  160 
Mo.  352,  61  S.  W.  195.  Neb.— Seng  ;;. 
Payne,  87  Neb.  812,  128  N.  W.  625; 
City  Nat.  Bank  v.  Thomas,  46  Neb. 
861,  65  N.  W.  895.  N.  Y.— Krekeler 
V.  Ritter,  62  N.  Y.  372;  Garlinghouse 
V,   Whitwell,   51    Barb.    208.     N.    C— 


Alston  V.  Connell,  140  N.  C.  485,  53 
S.  E.  292;  Farmers'  Bank  v.  Glenn,  68 
N.  C.  35.  Ore. — Caseday  v.  Lindstrom, 
44  Ore.  309,  75  Pac.  222.  Va.— Vir- 
ginia Iron  &  Coal  Co.  v.  Roberts,  103 
Va.  661,  49  S.  E.  984;  Cecil  v.  Early, 
10  Gratt.  198.  Wash.— City  of  Spo- 
kane V.  Costello,  57  Wash.  183,  106 
Pac.  764;  Anderson  v.  New  York  Life 
Ins.  Co.,  34  Wash.  616,  76  Pac.  109. 
Wis. — Lawton  v.  City  of  Racine,  137 
Wis.  593,  119  N.  W.  331;  Bank  of  An- 
tigo  V.  Ryan,  105  Wis.  37,  SO  N.  W. 
440. 

Contra. — Cook  v.  City  of  Marseilles, 
139  111.  App.  536;  City  of  East  St. 
Louis  r.  Flannigen,  34  111.  App.  596. 
See  supra  III,  B. 

85.  Cal.— Davis  v.  Davis,  26  Cal.  23. 
Ind. — Bartholomee  v.  Town  of  Lowell, 
165  Ind.  224,  72  N.  E.  1030;  Field  v. 
Noblett,  154  Ind.  357,  56  N.  E.  841; 
Dudley  v.  Pigg,  149  Ind.  363,  48  N.  E. 
642;  Robbins  v.  Magee,  76  Ind.  381, 
Mass. — Guild  v.  Richardson,  6  Pick. 
364.  Nev. — Sharon  v.  Minnock,  6  Nev. 
377,  Okla.— Holt  v.  Holt,  23  Okla.  639, 
102  Pac.  187. 

Answer  averring  that  appellees  with 
knowledge  of  appellant  had  made  val- 
uable and  lasting  improvements  upon 
the  land,  without  alleging  what  tliey 
were  or  when  made,  held  insufficient 
where  it  was  not  alleged  that  they 
were  made  after  death  of  husband,  and 
removal  of  wife's  disability,  and  her 
right  to  disaffirm  her  joinder  in  her 
husband's  deed  on  ground  of  infancy. 
Richardson  v.  Pate,  93  Ind.  423,  47 
Am.  Dec.  374. 

Allegation  of  an  arrangement  en- 
tered into  confessedly  with  full  notice 
on  defendant's  part  that  plaintiff  had 
applied  for  a  patent  to  the  land,  with 
a  view  of  obtaining  title  and  by  which 
defendant  was  to  obtain  title,  was  held 
insufficient  as  plea  of  estoppel  in  ac- 
tion of  ejectment  by  plaintiff  in  St, 
Louis  S.  &  R.  Co.  V.  Green,  13  Fed. 
208. 

Vol.  VIH 


G9S 


ESTOrrEL 


conduef"  contrary  to  a  lop:al  duty  or  occasion  to  speak,  act,  or  refrain,*'^ 
knowlcHliJfo  of  the  facts  and  circumstances,''^  intent  or  purpose  to  de- 
ceive, or  at  least  that  the  other  party  should  act  upon  the  estopping 
representation  or  conduct,"'-*  actual  relianee  on  such  representation  or 
on  such  conduct,'"*  and  injurious  change  of  position  by  reason  of  such  re- 


86.  Robbins  i\  Magee,  76  Tnd.  381. 
Answer  attempting  to  show  that  one 

was  estopped  by  his  conduct  or  laches, 
to  assert  claim  for  damages  for  the 
conversion  of  a  piano,  was  held  insuffi- 
cient where  there  was  no  allegation 
that  such  person  misrepresented  any- 
thing or  concealed  any  material  fact. 
Baals  V.  Stewart,  109  Ind.  371,  9  N.  E. 
403. 

87.  In  alleging  estoppel  by  silence, 
the  party 's  duty  to  speak  must  be  made 
to  appear.  Geisendorff  v.  Cobbs  (Ind. 
App.),  94  N.  E.  236. 

Plea  failing  to  show  any  duty  of 
plaintiff  to  have  objected  to  sewer 
which  polluted  stream,  is  insufficient  to 
raise  issue  of  estoppel  to  recover  dam- 
ages for  such  pollution.  Virginia  Hot 
Springs  v.  McCray,  106  Va.  461,  56 
S.  E.  216. 

Answer  setting  up  estoppel  in  action 
to  enjoin  enforcement  of  assessment, 
is  insufficient  for  failure  to  show  that 
treasurer  was  about  to  collect  or  threat- 
ening to  collect  such  assessment  so  as 
to  require  an  earlier  assertion  of  com- 
plainant's rights.  Sim  v.  Hurst,  44 
Ind.    579. 

88.  Cal.— Davis  v.  Davis,  26  Cal.  23. 
Ind.— Troyer  v.  Dyar,  102  Ind.  396,  1 
N.  E.  728.  Ore.— Haun  v.  Martin,  48 
Ore.  304,  86  Pac.  371. 

Pleadings  of  Particular  Estoppel  Held 
Insufficient  for  Want  of  Averment  of 
Knowledge. — Estoppel  to  assert  title 
(Buck  V.  Milford,  90  Ind.  291;  Long  V. 
Anderson,  62  Ind.  537;  Bell  v.  Hiner, 
16  Ind.  App.  184,  44  N.  E.  576;  Fabian 
V.  Collins,  3  Mont.  215);  estoppel  of 
defendant,  in  trespass  for  cutting  tim- 
ber, to  assert  title  after  having  par- 
ticipated in  survey,  where  there  was 
no  allegation  of  defendant's  knowl- 
edge of  true  boundary  line  (Wait  v. 
Cover,  11  Ky.  L.  Rep.  750,  12  8.  W, 
1068);  reply  alleging  estoppel  of  mu- 
nicipality to  defend  action  on  interest 
coupon-bonds  on  ground  that  they  were 
issued  contrary  to  constitutional  lim- 
itations (Bartholomee  v.  Town  of 
Lowell,  165  Ind.  224,  72  N.  E.  1030); 
plea  of  estoppel  in  suit  to  set  aside 
local   improvement   assessment    (Troyer 
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V.  Dyar,  102  Ind.  396,  1  N.  E.  728). 

89.  U.  S. — Gager  v.  Harrison,  9  Fed. 
Gas.  No.  5,171.  Cal. — Davis  v.  Davis, 
26  Cal.  23.  Colo. — Beals  v.  Cone,  27 
Colo.  473,  62  Pac.  948,  Ind. — Long  v. 
Anderson,  62  Ind.  537.  Mont, — Meyen- 
dorf  t-.   Frohner,  3   Mont.   282, 

A  bill  to  remove  cloud  on  title,  al- 
leging that  orator  was  given  certain 
information  when  he  inquired  on  the 
premises,  but  not  alleging  that  defend- 
ant was  informed  of  the  purpose  of 
the  inquiry  or  that  the  answers  would 
be  relied  on,  is  insufficient,  Quinn  v. 
Valiquette,  80  Vt.  434,  68  Atl.  515. 

An  allegation  that  plaintiff,  at  de- 
fendant's request,  furnished  the  latter 
with  a  statement  of  amount  of  work 
necessary  in  order  to  complete  a  cer- 
tain building,  that  defendant  wished 
such  information  to  determine  his  ac- 
tion with  regard  to  completing  such 
building,  and  that  plaintiff  gave  said 
information  in  compliance  with  such 
request  for  the  said  purposes,  is  a  suffi- 
cient ailegation  that  representation 
was  made  for  the  purpose  of  "induc- 
ing" the  defendant  to  act.  Schaefer 
V.  Ely   (Conn.),  80  Atl.  775. 

90,  U.  S. — Gager  v.  Harrison,  9  Fed. 
Gas.  No.  5,171.  Ala, — Crawford  t\  En- 
gram,  157  Ala.  314,  47  So.  712.  Cal, 
Davis  V.  Davis,  26  Cal.  23.  Ind.— Baals 
V.  Stewart,  109  Ind.  371,  9  N.  E.  403; 
Robbins  v.  Magee,  76  Ind.  381.  Ky, 
Kraut  V.  Dayton,  30  Ky.  L.  Rep.  191, 
97  S.  W.  1101.  Okla.— Cooper  v.  Fles- 
ner,  24  Okla.  47,  103  Pac.  1016.  Ore. 
Haun  V.  Martin,  48  Ore.  304,  86  Pac. 
371.  Wash.— Walker  v.  Baxter,  6  Wash. 
244,  33   Pac.   426. 

A  plea  of  estoppel  to  claim  addition- 
al alimony  is  insufficient  if  there  is  no 
averment  that  defendant  was  misled 
to  change  his  position  by  wife's  ac- 
ceptance of  benefits  of  decree  and  con- 
tract for  division  of  property.  Holt  V. 
Holt,   23   Okla.   639,   102   Pac.   187. 

An  answer  averring  "that  the  levy 
was  made  in  sole  reliance  upon  state- 
ments of  plaintiff,"  is  sufficient  under 
Cal.  Code  Civ.  Proc,  §1962,  subd.  3, 
providing  that  "whenever  a  party  has 
by   his   own   declaration,   act,   or   omis- 
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liance,°^  and  must  set  out  all  facts  on  which  the  estoppel  is  predicated. 


sion,  intentionally  and  deliberately  led 
another  to  believe  a  particular  thing 
to  be  true,  and  to  act  upon  such  be- 
lief," he  cannot  subsequently  deny  it. 
Barnhart  V.  Fulkerth,  90  Cal.  157,  27 
Pac.  71. 

A  plea  of  estoppel  of  owner  by  pub- 
lic declaration  of  dedication  of  prop- 
erty to  use  of  defendant  city,  is  in- 
sufficient, where  it  does  not  appear 
therefrom  but  that  defendant  knew 
•whether  dedication  had  been  made  or 
could  conveniently  have  ascertained  it. 
Wythe  V.  Salem,  4  Sawy.  88,  30  Fed. 
Cas.  No.  18,121. 

Answer  not  showing  that  defendant 
purchased  lot  or  paid  consideration 
therefor  on  the  faith  of  any  act  or 
statement  of  the  plaintiff  or  of  his  si- 
lence under  circumstances  requiring 
him  to  speak,  is  insufficient.  Terre 
Haute,  etc.  E.  Co.  v.  Norman,  22  Ind. 
63. 

91.  Ind.— Sim  v.  Hurst,  44  Ind.  579. 
Mo.— Blodgett  V.  Perry,  97  Mo.  263, 
10  S.  W.  891,  10  Am.  St.  Eep.  307; 
Leckie  v.  Bennett  (Mo.  App.),  141  S. 
W.  706.  Okla. — Cooper  v.  Flesner,  24 
Okla.  47,  103  Pac.  1016.  Mont.— Fabian 
V.  Collins,  3   Mont.   215. 

Lack  of  Averment  of  Change  of  Po- 
sition.— Plea  of  estoppel  to  assert  forg- 
ery where  signature  had  been  admitted 
(Lewis  V.  Hodapp,  14  Ind.  App.  Ill, 
42  N.  E.  649) ;  where  payment  of  pur- 
chase money,  without  which  party  did 
not  part  with  anything  of  value,  was 
not  alleged  (Anderson  t\  Hubble,  93 
Ind.  570) ;  plea  of  estoppel  by  acqui- 
escence, in  action  against  co-tenant  for 
plaintiff's  portion  of  rents  and  profits 
(Geisendorff  v.  Cobbs  [Ind.  App.],  94 
N.  E.  236) ;  estoppel  of  bank,  as  against 
county  in  action  against  treasurer's 
sureties,  to  deny  its  statement  as  to 
amount  on  deposit  to  credit  of  such 
treasurer  (Anderson  v.  Walker,  93  Tex. 
119,  53  S.  W.  821,  modifying  judgment, 
49  S.  W.  937). 

In  suit  to  collect  legacy,  plea  alleg- 
ing that  plaintiff  was  estopped  by  rea- 
son of  a  verbal  promise  made  in  set- 
tlement of  controversy  over  will,  was 
insufficient,  where  there  was  no  al- 
legation of  reasonable  grounds  for  such 
controversy,  there  being  no  injury 
shown  to  defendants  by  reasom  of  their 
failure  to  contest  will.  Crawford  V. 
Engram,   157   Ala.   314,   47   So.    712. 


This  plea  was  held  insufficient:  "That 
plaintiff  rendered  various  bills  and 
statements  to  said  corporation  (al- 
leged to  have  assumed  debt  sued  for) 
from  time  to  time  after  its  organiza- 
tion, carrying  on  said  statements  and 
bills  the  account  sued  on  herein  as  a 
part  of  the  indebtedness  of  said  cor- 
poration; that  the  plaintiff  could  have 
collected  all  that  was  due  him  from 
said  corporation,  if  he  had  proceeded 
with  reasonable  diligence  to  do  so,  but 
that  now  the  stockholders  of  said  cor- 
poration have  changed  and  the  corpora- 
tion has  disposed  of  practically  all  its 
property,  and  it  would  be  unjust  and 
inequitable  for  the  plaintiff  to  hold 
these  defendants  for  any  part  of  said 
account,  and  the  plaintiff  should  be 
estopped  from  asserting  his  liability." 
Leckie  v.  Bennett  (Mo.  App.),  141 
S.  W.   706. 

Allegation  of  Change  of  Position 
Held  Insufficient. — Mere  allegation  that 
if  defendant  had  claimed  that  con- 
tract of  liability  insurance  sued  on  had 
expired,  the  plaintiff  would  have  been 
informed  of  the  claim  and  "could" 
have  either  caused  the  contract  to  be 
corrected,  or,  in  case  of  dispute  or  de- 
lay concerning  it,  "could"  have  pro- 
tected itself  by  other  insurance,  held 
demurrable  and  failings  to  show  any 
change  of  position,  but  only  what 
plaintiff  could  or  might  have  done. 
Delaware  Ins.  Co.  v.  Pennsylvania  F, 
Ins.   Co.,   126  Ga.   380,   55   S.   E.   330. 

92.  Idaho. — Youngs  v.  Began,  20 
Idaho  275,  118  Pac.  499.  Ind.— Rob- 
bins  V.  Magee,  76  Ind.  381.  Pa. 
Field's  Estate,  2  Rawle  351.  Tex. 
El  Paso,  etc.  R.  Co.  v.  Eichel  (Tex. 
Civ.  App.),  130  S.  W.  922.  Vt.— Gray 
V.  Pingry,  17  Vt.  419,  44  Am.  Dec. 
345. 

Where  the  only  facts  set  out  in  the 
answer  were  "that  the  death  proofs 
furnished  by  claimants  showed  the 
cause  of  death  to  have  been  suicide," 
and  that  "the  cause  of  said  death  was 
in  fact  suicide,"  the  answer  did  not 
raise  any  estoppel  to  prove  that  the 
death  was  from  other  causes.  Osburn 
V.  Court  of  Honor,  152  Mo.  App.  652, 
133   S.  W.   87. 

In  suit  to  foreclose  a  mortgage  ex- 
ecuted by  a  married  woman,  an  allega- 
tion that  the  money  was  advanced  at 
her   request    and  upon    her   representa- 
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In  the  notes  will  be  found  references  to  a  number  of  cases  where,  under 
ilitTorout  cireunistanc'cs,  it  was  held  that  the  facts  alleged  were  suffi- 
cient to  raise  the  issue  of  estoppel.''" 


tion  that  it  was  for  her  sole  use  and 
benefit,  did  not  present  issue  of  estop- 
pel against  defendant.  Field  v.  Nob- 
lett,   15-1   Ind.   357,   56   N.   E.   841. 

A  reply  was  insufficient  to  show  es- 
toppel in  favor  of  creditor  of  hus- 
band by  reason  of  wife's  acquiescence 
in  extension  of  credit  to  him  on  faith 
of  his  ownership  of  her  property.  Hen- 
derson V.  Keutzer,  56  Neb.  460,  76 
N.  W.  881. 

Plea  of  estoppel  by  reason  of  con- 
duct at  judicial  sale  at  which  defend- 
ant purchased,  raises  no  issue  as  to 
estoppel  by  conduct  prior  to  such  sale. 
Ford   V.  Mayo,  91   Ky.  83,  15   S.  W.  2. 

A  reply  merely  that  defendant  k:j.ew 
plaintiff  had  note  and  knew  that  his 
name  was  a  forgery,  was  held  insuffi- 
cient to  show  estoppel  to  raise  the  de- 
fense of  forgery.  Woodruff  V.  Mont- 
gomery, 30  Ohio  C.  C.  426. 

Plea  of  estoppel  to  assert  title  con- 
trary to  covenants  of  deed,  was  held 
insufficient  where  it  did  not  show  that 
title  under  which  party  against  whom 
estoppel  was  asserted  now  claimed  was 
older  and  better  than  covenantor's 
title.  Michael  v.  Jay,  91  Md.  75,  46 
AtJ.  385. 

Allegation  of  sale  of  goods  to  one  in 
whose  name  partnership  was  conducted, 
is  insufficient,  alone,  to  show  estoppel 
of  silent  partner  to  claim  goods  as  his 
own.  Texas  Produce  Co.  V.  Turner 
(Tex.),   27   S.   W.   583. 

In  action  to  vacate  widow's  election 
to  take  under  will,  an  allegation  that 
the  party  pleading  the  estoppel  will 
be  greatly  damaged  if  the  widow  be 
allowed  to  withdraw  her  election,  is  a 
mere  conclusion  and  insufficient.  Dud- 
ley V.  Pigg,  149  Ind.  363,  48  N.  E.  642. 

Compare  Blue  Valley  Lumber  Co.  v. 
Conro,  61  Neb.  39,  84  N.  W.  402,  where 
it  was  held  that  under  a  liberal  con- 
struction of  the  general  allegations 
that  by  reason  of  the  nature  of  the 
contract  and  the  conduct  of  the  de- 
fendant in  obtaining  it,  and  the  execu- 
tion of  a  conditional  release,  the  de- 
fendant could  not  maintain  a  set-off 
not  inherently  connected  with  the  con- 
traci-,  an  estoppel  might  be  proved, 
though  the  allegations  were  in  the  na- 
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ture  of  conclusions  rather  than  of 
facts. 

93.  Estoppel  of  bank  to  deny  liabil- 
ity on  notes  sold  by  its  president. 
City  Nat.  Bk.  V.  Thomas,  46  Neb.  861, 
65  N,  W.  895. 

Estoppel  of  insurance  company  to 
refuse  to  return  premium  on  policy 
paid  because  of  misrepresentation.  An- 
derson v.  New  York  Life  Ins.  Co.,  34 
Wash.  616,  76  Pac.  109. 

Estoppel  to  question  regularity  of 
ditch  proceedings.  ■  Seng  v.  Payne,  87 
Neb.  812,  128  N.  W.  625. 

Action  for  breach  of  promise,  where 
both  parties  knew  one  of  them  was 
under  coverture.  Carter  v.  Einker,  174 
Fed.  882. 

Eepresentations  and  appearances  at 
store,  method  of  conducting  business, 
etc.,  as  estoppel  to  deny  reliance  there- 
on in  extending  credit.  Garlinghouse 
V.  Whitwell,  51  Barb.   (N.  Y.)  208. 

Allegation  in  substance  that  defend- 
ants by  their  silence  in  failing  to  an- 
swer letters,  intended  to  mislead  and 
deceive  plaintiff  by  inducing  him  to 
accept  and  act  upon  defendant's  pro- 
posal as  a  guaranty  of  the  account  of 
another.  Kellogg-Mackay-Cameron  Co. 
V.  Havre  Hotel  Co.,  173  Fed.  249,  97 
C.   C.   A.  415. 

Estoppel  by  plat  and  general  under- 
standing of  parties,  relied  on  by  pur- 
chaser. Caseday  v.  Lindstrom,  44  Ore. 
309,    75   Pac.    222. 

Estoppel  of  plaintiff,  who  had  re- 
ceived distributive  share  from  admin- 
istrator, to  assert  title  to  the  property 
conveyed  by  the  administrator's  deed. 
Cadematori  v.  Gauger,  160  Mo.  352, 
61  S.  W.  195. 

Estoppel  to  claim  property,  from  hav- 
ing led  one  to  believe  that  it  belonged 
to  another.  Albert  V.  Freas,  103  Md. 
583,  64  Atl.  282. 

Where  allegations  of  bill  to  remove 
cloud  on  title  were  sufficient  to  raise 
issue  of  estoppel  of  defendant's  to  as- 
sert title,  the  insufficiency  of  the  al- 
legations of  fraud  did  not  render  the 
bill  obnoxious  to  a  demurrer.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  V.  Rob- 
erts, 103  Va.  661,  49  S.  E.  984. 
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"Where,  however,  actual  knowledge  and  express  intent  are  not  ele- 
ments of  the  estoppel,  they  need  not,  of  course,  be  alleged."*  And 
under  an  allegation  of  knowledge  it  is  permissible  to  prove  not  only 
direct  and  positive  knowledge,  but  also  facts  from  which  knowledge 
may  be  inferred."^  In  any  case  the  pleading  must  be  sufficient  to  cover 
the  evidence  adduced  in  support  thereof,  or  else  there  will  be  a 
variance,^''  but  an  answer  setting  up  an  estoppel  may,  on  demurrer 
thereto,  be  aided  by  the  allegations  of  the  petition."  Under  the  codes 
the  defense  of  estoppel  must  be  pleaded  so  as  to  constitute  a  complete 
bar  to  the  cause  of  action  to  which  it  is  pleaded."^ 

D.  Pleadings  and  Objections  to  Pleadings  in  Estoppel.  —  Sub- 
stantial defects  in  the  pleading  of  an  estoppel  may  be  reached  by  gen- 
eral demurrer,°^  but  where  the  demurrer    is    based    upon    specific 


Estoppel  by  Deed. — Incorporation  of 
recital  of  guardian's  bond,  as  to  ap- 
pointment, in  petition,  held  same  as  if 
it  had  been  pleaded  as  an  estoppel. 
State  V.  Williams,  77  Mo.  463. 

Estoppel  to  deny  recital  of  bond  that 
person  alleged  to  be  estopped  was  dep- 
uty sheriff.  Cecil  1>.  Early,  10  Gratt. 
(Va.)   198. 

Where  the  complaint  set  out  the  ef- 
fect of  a  bond,  and  it  appeared  on  its 
face  that  its  legal  operations  was  such 
as  to  preclude  the  obligors  from  con- 
testing either  the  proper  execution  of 
the  contract  which  the  bond  was  giv- 
en to  secure,  or  the  right  of  the  board 
to  accept  the  security  which  they  of- 
fered to  give  village  for  its  due  ful- 
fillment, it  was  held  that  such  com- 
plaint sufficiently  set  up  an  estoppel 
to  deny  the  authority  of  the  board  to 
represent  the  village.  Chester  v.  Leon- 
ard, 68  Conn.  495,  37  Atl.  397. 

Estoppel  by  Record. — Estoppel  by 
judgment.  Scott  v.  Luther,  44  Iowa 
570. 

By  judgment  relative  to  real  prop- 
erty. Rieschick  V.  Klingelhoefer,  91 
Mo.   App.   430. 

94.  Hufford  V.  Lewis,  29  Ind.  App. 
202,  64  N.  E.  99.  Estoppel  of  married 
woman  to  assert  defenses  to  note 
where  she  had  informed  purchaser 
thereof  that  it  was  all  right,  held 
raised  though  there  was  no  allegation 
of  knowledge  of  defenses  at  the  time 
of  such  statement.  Stephenson  v.  Clay- 
ton, 14  Ind.  App.  76,  42  N.  E.  491. 

Allegation  of  fraudulent  intent  held 
not  necessary  to  estoppel  by  representa- 
tion that  purchaser  would  get  good 
title.  Bloch  r.  Sammous,  37  Ore.  600, 
62  Pac.  290,  .55  Tac.  438. 

95.  Knowledge    of    the    acts    of    an- 


other in  dealing  with  one's  property. 
DeLay  v.  Carney,  100  Iowa  687,  69 
N.   W.   1053. 

96.  A  plea  that  a  landlord  told  an- 
other party  to  furnish  supplies  to  his 
tenant,  and  that  he  himself  did  not 
intend  to  do  so,  held  not  tantamount 
to  a  plea  that  the  landlord  was  es- 
topped because  he  did  not  disclose  that 
the  tenant  was  already  indebted  to 
him,  or  that  he  stated  that  his  tenant 
was  not  in  fact  indebted  to  him  at  all. 
Alston  V.  French,  5  Ga.  App.  110,  62 
S.   E.   713. 

In  Parrott  V.  Dyer,  105  Ga.  93,  31 
S.  E.  417,  it  was  held  that  an  answer 
in  an  action  to  recover  land,  alleging 
estoppel  by  consent  to  a  conveyance 
of  the  land  by  one  D.,  trustee,  to  one 
B.,  and  hence  an  estoppel  to  set  up 
title  against  B. 's  successor,  was  not 
sustained  by  evidence  of  knowledge  of 
and  consent  to  a  conveyance  by  R., 
the   assignee   of  B.,  to  P. 

97.  Answer  setting  up  estoppel  of 
married  woman  to  claim  property  cov- 
ered by  mortgage  executed  by  her 
husband  did  not  describe  the  mort- 
gage, etc.,  but  such  matters  were  con- 
tained in  petition,  and  the  answer  was 
held  sufficient.  Lowmiller  v.  Heasley 
(Tex.    Civ.   App.),    143    S.   W.   947. 

98.  Robbins  v.   Magee,   76   Ind.   381. 

99.  Failure  of  pleading  to  rely  upon 
new  matter  as  an  estoppel,  in  jurisdic- 
tions requiring  technical  pleading  of 
estoppel.  City  of  East  St.  Louis  V. 
Flannigen,  34  111.  App.  596;  Gray  V. 
Pingry,   17  Vt.   419. 

Harmless  Error. — Sustaining  of  de- 
murrer to  plea  of  estoppel  in  pais  is 
harmless  in  jurisdictions  not  requiring 
such  an  estoppel  to  be  pleaded.  Schae- 
fer  V.  Ely  (Conn.),  80  Atl.  775. 
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grounds,  other  dofeots  are  not  challenp^ed.^  Mere  insufficiency  of 
detail  must  be  challenged  by  motion  to  make  more  specific  and  not  by 
demurrer.-  IMatter  in  avoidance  of  an  estoppel  may^  and  must  be 
pleaded.^ 

Demurrable  defects  and  deficiencies  are  waived  by  failure  to  de- 
mur/"' especially  after  verdict,  where  there  was  no  objection  to  the 
evidence  adduced  upon  the  issue  tendered  by  the  defective  pleading.*' 

IV.  EFFECT  OF  FAILURE  TO  PLEAD. —  That  an  estoppel  is 
set  at  large  so  that  the  jury  may  find  according  to  the  truth,  is  but 
the  reason  or  the  basis  of  the  rule  that  an  estoppel  must  be  pleaded,^ 
and  does  not  require  separate  treatment  where  the  waiver  of  the 
estoppel  is  insisted  upon  by  the  party  pleading  or  relying  upon  the 
matter  which  the  estoppel  would  shut  out.  But  where,  notwithstand- 
ing the  failure  to  plead  the  estoppel,  issue  is  joined  thereon  and  evi- 
dence is  admitted  without  objection,  the  question  becomes  more  com- 
plicated, and  there  is  some  conflict  in  the  authorities.  In  some  states 
it  is  held  that  the  estoppel  is,  so  to  speak,  born  of  the  pleading  of  it, 
and  hence  that,  if  the  estoppel  is  not  pleaded  when  so  required  by 
the  rules  of  pleading,  it  cannot  be  raised  on  the  evidence,  even  in  the 
absence  of  an  objection  thereto,^  and  though  it  is  fully  established 


1.  Whether  acts  alleged  in  bill  as 
estopping  grantees  from  asserting  title 
were  sufficiently  alleged  to  have  been 
committed  after  such  grantees  had 
reached  their  majority,  held  not  raised 
hj  demurrer  specifically  based  on  other 
grounds,  where  the  same  proof  would 
be  required  to  sustain  allegations  as 
made  as  would  be  necessary  if  the  bill 
had  specifically  alleged  the  majority  of 
the  grantees.  Virginia  Iron  &  Coal 
Co.  V.  Eoberts,  103  Va.  661,  49  S.  E. 
984, 

2.  That  an  answer  alleging  estoppel 
of  co-tenant  to  attack  partition  under 
contract,  did  not  specify  what  im- 
provements had  been  made  and  where 
they  had  been  made,  held  ground  for 
motion  to  make  more  specific  and  not 
for  demurrer.  Stith  v.  Carter,  22  Ky. 
L.  Eep.  1488,  60  S.  W.  725. 

3.  Fraudulent  conduct  of  party 
pleading  estoppel  may  be  set  up  in 
avoidance  of  plea  of  estoppel  to  charge 
administrator  with  improperly  obtain- 
ing title  to  property.  Branner  v. 
Nichols,  61  Kan.   356,  .59  Pac.  633. 

4.  Where  defendant  in  suit  to  quiet 
title  pleaded  estoppel  of  plaintiff's 
grantor  and  of  plaintiff,  the  latter 
could  not  avoid  the  estoppel  thus  set 
up  by  invoking  the  doctrine  of  bona 
■fide  purchaser  without  notice  without 
pleading  it.  Webb  v.  Hardaway  (Ky.), 
121  S.  W.  669. 
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5.  Insufficiency  of  facts  alleged  to 
show  estoppel  to  claim  right  to  proper- 
ty where  disclaimer  had  previously 
been  made  to  prospective  purchaser. 
Atkinson  V.  Lindsey,   39   Ind.   296. 

Failure  to  rely  upon  the  matter 
pleaded  specifically  as  constituting  an 
estoppel.     Gray  v.   Pingry,   17  Vt.   419. 

6.  Cal. — Carpy  i\  Dowdell,  115  Cal. 
677,  47  Pac.  695;  Davis  v.  Davis,  26 
Cal.  23.  Dak. — Parliman  v.  Young,  2 
Dakota  175,  4  N.  W.  139,  711.  Tex. 
Weinstein  v.  National  Bank,  69  Tex. 
38.  Mont. — Fabian  v.  Collins,  3  Mont. 
215. 

7.  See  supra,  II. 

8.  Ind. — Smith  i>.  McDonald  (Ind. 
App.),  97  N.  E.  556.  Ky.— Hilton  v. 
Colvin,  25  Ky.  L.  Eep.  1808,  78  S.  W. 
890.  La.— Adkins  v.  Sims,  129  La. 
151,  55  So.  746;  Thomas  v.  Blair,  111 
La.  678,  35  So.  811;  Bonneeaze  t;.  Lieux, 
52  La.  Ann.  285,  26  So.  832;  Heirs  of 
Wood  V.  Nicholls,  33  La.  Ann.  744. 
Wis. — Borkenhagen  v.  Pasehen,  72  Wis. 
272,  39  N.  W.  774. 

"The  evidence,  if  excepted  to  when 
offered,  should  have  been  excluded; 
and,  though  admitted  without  objec- 
tion, according  to  numerous  decisions 
of  this  court,  as  it  was  not  warranted 
by  the  pleadings,  it  cannot  be  looked 
to  as  the  basis  for  relief."  Texas 
Banking  &  Ins.  Co.  v.  Stone,  49  Tex. 
4,  15. 
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thereby,"  and  it  is  held  to  be  error  to  submit  an  issue  of  estoppel  not 
made  by  the  pleadings,  though  made  by  evidence  admitted  without  ob- 
jection.^" This  rule  is  manifestly  based  upon  the  theory  that  the  evidence 
of  the  estoppel  constitutes  a  variance,  and  hence  will  not  support  a  ver- 
dict,^^  and  it  is  held  that  the  rule  that  by  going  to  trial  without  replying 
to  the  defendant's  pleading  the  plaintitf  admits  the  allegations  thereof, 
does  not  go  to  the  extent  of  holding  that  failure  to  insist  upon  the  forma- 
tion of  an  issue  upon  a  special  answer  opens  the  door  for  affirmative 
matter  by  w^ay  of  estoppel.^^  On  the  other  hand  it  is  held  that  if  the 
jury  finds  the  facts  the  court  ought  to  adjudge  according  to  the  law, 
though  the  estoppel  has  not  been  pleaded,^^  the  remedy  of  the  party 
sought  to  be  estopped  being,  in  such  case,  by  motion  for  a  continuance 
on  account  of  surprise.^*  Under  this  rule  it  is  held  that,  though  no 
issue  of  estoppel  is  made  by  the  pleadings,  such  issue  may  neverthe- 
less be  made  by  evidence  admitted  without  objection,^^  especially  where 
the  estoppel  is  necessarily  involved  in  the  other  issues  made  by  the 
pleadings.^*' 


9.  Smith  V.  Cleaver,  25  S.  D.  351, 
126  N.  W.  589;  McQueen  v.  Bank  of 
Edgemont,  20  S.  D.  378,  107  N,  W. 
208. 

10.  Texas  Banking  &  Ins.  Co.  v. 
Stone,  49  Tex.  4;  Howard  v.  Metcalf 
(Tex.  Civ.  App.),  26  S.  W.  449. 

11.  In  Knight  V.  Mutual  Life  Ins. 
Co.,  14  Phila.  (Pa.)  187,  it  was  held 
that,  while  evidence  of  estoppel  might 
be  given  under  the  general  issue  in 
certain  actions,  such  evidence  could 
not  be  given  under  an  issue  formed 
on  special  pleas  which  do  not  raise  it, 
and  that  going  to  the  jury  on  the  nar- 
rower issue  waived  the  estoppel. 

In  Jasper  County  Elee.  K.  Co.  v.  Cur- 
tis, 154  Mo.  10,  55  S.  W.  222,  it  was 
held  that  where  a  petition  for  specific 
performance  of  a  contract  by  the  de- 
fendant to  deed  land  to  the  plaintiff 
as  a  bonus  for  the  construction  of  a 
railroad  over  a  certain  location,  was 
founded  upon  an  express  modification 
of  the  original  contract,  and  no  plead- 
ing was  filed  or  issue  made  of  the  de- 
fetidant's  estoppel  to  claim  that  the 
road  was  not  located  as  required  by 
the  contract,  evidence  of  such  estoppel 
constituted  a  variance. 

Harmless  Error. — Where  the  parties 
were  not  misled  by  a  variance,  it  was 
held  tliat  the  judgment  would  not  be 
reversed  on  account  thereof,  though 
the  court  should  have  required  the 
pleadings  to  be  amended  so  as  to  show 
the  estoppel  before  admitting  evidence 
thereof.     Gill  v.  Eice,  13  Wis.  549. 


12.  Failure  to  reply  held  to  put  in 
issue  defendant's  plea  of  suretyship  of 
a  married  woman,  but  not  matter  in 
avoidance  by  way  of  estoppel.  Smith 
V.  McDonald  (Ind.  App.),  97  N.  E. 
556. 

13.  Bates  v.  Norcross,  17  Pick. 
(Mass.)  14,  28  Am.  Dec.  271.  See 
supra,   III,   D. 

14.  Bates  v.  Norcross,  17  Pick. 
(Mass.)    14,   28  Am.  Dec.   271. 

15.  McDonnell  v.  DeSoto  Sav.  & 
Building  Assn.,  175  Mo.  250,  75  S.  W. 
438;  Capital  Lumber  Co.  v.  Barth,  33 
Mont.  94,  81  Pac.  994.  And  see  Carpy 
V.  Dowdell,  115  Cal.  677,  688,  47  Pac. 
695. 

Where  evidence  as  to  the  estoppel  is 
introduced  by  both  parties,  failure  to 
plead  the  estoppel  is  waived.  Cundiff 
V.  Eoyal  Neighbors  of  America  (Mo. 
App.),   144   S.   W.   129. 

Where,  in  a  suit  in  equity,  testimony 
as  to  facts  upon  which  an  estoppel 
was  claimed  was  introduced  without 
objection  and  contentious  testimony 
disputing  such  facts  was  adduced  on 
the  other  side,  it  was  held  that  an 
estoppel  might  be  declared  on  the  hear- 
ing though  it  had  not  been  pleaded. 
Standard  Sanitary  Mfg.  Co.  v.  Arrott, 
165  Fed.  750,  68  'C.  C.  A.  388. 

16.  In  Castalia  Trout  Club  Co.  v. 
Castalia  Sj)orting  Club,  8  Ohio  C. 
C.  194,  it  was  held  that  where,  upon" 
the  issues  joined  by  the  pleadings,  evi- 
dence which  raised  an  estoppel  waa 
competent  on  the  issues  thus  joined,  the 
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This  question  often  arises  in  the  guise  of  a  question  as  to  the  scope 
of  ivviow  on  appeal,  and  is  disposed  of  by  application  of  the  doctrine 
thai  objections  not  raised  below  will  not  be  considered  by  the  ap- 
pellate court/''  whether  the  case  be  at  law  or  in  equity.^^  Where  no 
objection  is  made  to  evidence  on  the  ground  that  an  estoppel  was  not 
pleaded,  and  the  court  does  not  place  its  ruling,  in  excluding  such  evi- 
dence, on  that  ground,  such  ground  cannot  be  urged  on  appeal  to 
sustain  the  court's  ruling.^" 

Harmless  Error. —  A  decree  based  upon  an  estoppel  to  deny  title  will 
not  be  reversed,  though  such  estoppel  was  not  pleaded,  where  the  rec- 
ord shows  that  the  legal  title  is  in  the  person  in  whose  favor  the 
estoppel  was  allowed.-'^ 

V.  TRIAL.  —  A.  Province  of  Court  and  Jury.  —  The  question 
as  to  whether  there  is  any  evidence  of  an  estoppel  is  a  question  of  law 
for  the  court,-^  and  likewise  whether  facts  conclusively  proved  or  ad- 
mitted give  rise  to  an  estoppel.^^  But  where  the  evidence  of  the  facts  is 


court  would  apply  the  law  of  estoppel 
to  the  facts  thus  shown,  though  no  es- 
toppel as  such  was  pleaded  or  proved. 

17.  Mass. — Gilson  v.  Nesson,  208 
Mass.  368,  94  N.  E.  471.  Mo.— McDon- 
nell V.  DeSota  Sav.  &  Bldg.  Assn.,  175 
Mo.  250,  75  S.  W.  438,  97  Am.  St. 
Kep.  592.  Okla.— Holt  v.  Holt,  23  Okla. 
639.    102   Pac.    187. 

Where  the  evidence  which  proved 
the  estoppel  was  furnished  by  the  de- 
fendants themselves  in  their  attempt  to 
prove  their  counterclaim,  and  no  re- 
quest was  made  that  gjich  evidence 
should  be  restricted  to  any  particular 
issue,  and  the  court  instructed  the 
jury  to  disregard  the  counterclaim,  to 
which  ruling  the  defendants  made  only 
a  general  objection  and  assigned  only 
general  objections  in  their  motion  for 
a  new  trial,  it  was  held  that  the  ob- 
jection to  the  application  of  the  es- 
toppel came  too  late  on  appeal.  Gilette 
V.   Young,   45   Colo.  562,   101    Pac.   766. 

In  Price  v.  Hallett,  138  Mo.  561,  38 
S.  "W.  451,  it  was  held  that  error  in 
instructing  on  estoppel  when  such  issue 
was  not  made  by  the  pleadings  was 
unavailable  on  appeal  where  there  was 
no  objection  to  the  evidence  offered 
on  such,  issue.  Said  the  court:  "It 
has  often  been  decided  by  this  court 
that  estoppel  in  pais  must  be  pleaded 
It  seems  to  us  this  doctrine 
has  peculiar  weight  when  invoked 
against  the  admissibility  of  evidence 
when  no  issue  of  estoppel  has  been 
tendered  in  the  pleadings,  or  when 
an    estoppel    in   pais   is   urged   for   the 
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first  time  in  this  court;  but  where  the 
parties  have  permitted  an  issue  of  this 
kind  to  be  raised  by  the  evidence  with- 
out objection,  and  have  had  full  op- 
portunity to  try  the  issue,  we  are  un- 
able to  distinguish  a  distinction  be- 
tween such  a  case  and  those  cases  in 
this  state  in  which  parties  have  neg- 
lected to  file  replies;  and  this  court 
has  held  that  it  is  too  late,  after  try- 
ing the  case  as  if  a  reply  had  been 
filed,  to  claim  that  the  answer  was 
admitted.  Had  a  timely  objection  been 
made  when  this  evidence  tending  to 
show  an  estoppel  was  offered 
it  would  have  been  excluded,  or  the 
court  would  have  permitted  an  amend- 
ment pleading  such  estoppel;  but  no 
such  objection  appears  to  have  been 
made  at  that  time,  and  now  that  the 
evidence  has  been  heard,  and  the  in- 
structions given  upon  it,  we  think  it 
too  late  to  raise  the  question  of  plead- 
ing on  that  point.  We  shall  treat  *-he 
record  now  as  if  the  amendment  had 
been  prayed  and  permitted."  See  also 
Cape  Girardeau,  etc.  R.  Co.  v.  St.  Louis 
&  G.  E.  Co.,  222  Mo.  461,  121  S.  W. 
300. 

18.  McDonnell  v.  DeSoto  Sav.  & 
Bldg.  Assn.,  175  Mo.  250,  75  S.  W. 
438,  97  Am.  St.  Rep.  592. 

19.  Hubbard  v.  Lee,  6  Cal.  App. 
602,  92  Pac.   744. 

20.  Floyd  V.  Mann,  146  Mich.  356, 
109  S.  W.  679. 

21.  Fifth  Nat.  Bank  v.  Iron  City 
Nat.  Bank,  92  Tex.  436,  49  S.  W.  368. 

22.  Pittsburg    Const.    Co.    V.    West 
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conflicting  or  the  facts  proved  or  admitted  give  rise  to  conflicting  infer- 
ences, the  question  of  estoppel  is  one  of  mixed  law  and  fact,  which  must 
be  submitted  to  the  jury^'  under  proper  instructions.^*  In  the  applica- 
tion of  this  rule,  the  jury  must  usually  pass  upon  the  existence  of 
the  various  elements  of  the  estoppel,-^  and  it  is  peculiarly  for  the  jury 
to  determine  whether  acquiescence  is  to  be  inferred  from  silence,^**  and 
to  construe  the  behavior  of  a  party  when  certain  things  are  said  in  his 
presence,^^  and  to  pass  upon  the  estoppel  where  the  evidence  of  the 
facts  is  wholly  verbal.-® 

B.  Instructions.-**  —  An  instruction  submitting  an  issue  of  es- 
toppel must,  of  course,  be  authorized  by  the  pleadings,-"  and  the 
evidence.^^    A  substantial  presentation  of  the  evidence  of  the  estoppel 


Side  Belt.  R.  Co.,  227  Pa.  90,  75  Atl. 
1029;  Cox  V.  Rogers,  77  Pa.  160;  Union 
Trust   Co.   V.   Cain,   29   Pa.   Super.    189. 

23.  Conn. — Calhoun  v.  Richardson, 
30  Conn.  210.  Ga. — Tune  v.  Beeland, 
131  Ga.  528,  62  S.  E.  976.  Mass. 
Snow  17.  Hutchins,  160  Mass.  Ill,  35 
N  E.  315.  Mich. — Ashman  v.  Epstein, 
50  Mich.  360,  15  N.  W.  509;  Maxwell 
V.  Bay  City  Bridge  Co.,  41  Mich.  453, 
2  N.  W.  639.  Pa.— Brubaker  v.  Oke- 
son,  36  Pa.  519.  Tex. — Bender  v. 
Brooks  (Tex.  Civ.  App.),  130  S.  W. 
653;  Walker  V.  Erwin,  47  Tex.  Civ. 
App.   637,  106  S.  W.  164. 

Held  For  the  Jury. — Estoppel  to  re- 
voke license  to  construct  bridge  (Max- 
well V.  Bay  City  Bridge  Co.,  41  Mich. 
453,  2  N.  W.  639);  whether  contracting 
party  was  estopped  to  claim  damages 
for  breach  (Litchfield  V.  Garratt,  10 
Mich.  426) ;  estoppel  to  deny  liability 
for  injury  to  trees  (Pratt  v.  Ano,  7  App. 
Div.  494,  40  N.  Y.  Supp.  229);  estop- 
pel to  deny  payment  of  mortgage  (Rust 
V.  Bennett,  39  Mich.  521);  estoppel  to 
question  boundary  (Moulton  v.  Powers, 
32  Me.  375;  Daley  v.  Wingert,  210  Pa. 
169,  59  Atl.  982);  estoppel  by  dis- 
claimei  of  ownership  (Sebright  V. 
Moore,  33  Mich.  92) ;  estoppel  based  on 
failure  to  assert  title  to  land,  know- 
ing that  improvements  were  being 
placed  thereon  in  ignorance  of  such 
title  (Brown  v.  Bowen,  30  N.  Y.  519, 
86  Am.  Dec.  406) ;  estoppel  of  land- 
owner to  deny  railroad's  right  to  land 
(Richards  v.  Buffalo,  etc.  R.  Co.,  137 
Pa.  524,  19  Atl.  931);  estoppel  arising 
from  inducing  purchase  of  land  as  be- 
longing to  another  (Tune  v.  Beeland, 
131  Ga.  528,  62  S.  E.  976);  estoppel 
of  married  woman  by  joinder  in   con- 


veyance of  land  by  husband  as  his  own 
(Snow  V.  Hutchins,  160  Mass.  Ill,  35 
N.  E.  315) ;  estoppel  of  married  woman 
to  assert  title  to  personalty  mortgaged 
by  husband  (Holmes  v.  Smith,  149  Mich. 
327,  112  N.  W.  912). 

Evidence  held  sufficient  to  sustain 
verdict  of  estoppel  of  married  woman 
to  claim  property  covered  by  mortgage 
executed  by  her  husband.  Lowmiller 
V.  Heasley   (Tex.),  143   S.  W.  947. 

24.  Ashman  v.  Epstein,  50  Mich. 
360,  15  N.  W.  509.     See  infra,  V,  B. 

25.  Knowledge. — Columbia,  etc.  R. 
Co.  17.  Laurens  Cotton  Mills,  82  S.  C. 
24,   61   S.   E.  1089. 

Diligence  of  estoppel  asserted.  Odlin 
■V.  Gove.,  41  N.  H.  465,  77  Am.  Dec. 
773. 

Change  of  Position. — Fifth  Nat.  Bank 
V.  Iron  City  Nat.  Bank,  92  Tex,  436, 
49  S.  W.  368,  modifying  47  S.  W.  533; 
Weinstein  r.  National  Bank  of  Jeffer- 
son, 69  Tex.  38,  6  S.  W.  171. 

26.  Russell  v.  Allard,  18  N,  H.  222. 
Morrill  v.  Richey,  18  N.  H.  295. 
Wilcox  v.  Rowley  (Pa.),  11  Atl. 


See  generally  the  title  "Instruc- 


27. 

28. 
397. 

29. 
tions. ' 

30.  la. — Eggleston  v.  Mason,  84 
Iowa  630,  51  N.  W.  1;  Independent 
School  Dist.  V.  Merchants'  Nat.  Bank, 
68  Iowa  343,  27  N.  W.  255;  Glenn  v. 
Jeffrey,  75  Iowa  20,  39  N.  W.  160.  Mo. 
Werner  v.  O'Brien,  40  Mo.  App.  483; 
Stones  V.  Richmond,  21  Mo.  App.  17. 
N.  y.— Dresler  v.  Hard,  57  N.  Y. 
Super.  Ct.  192,  6  N.  Y.  Supp.   500. 

31.  Werner  i>.  O'Brien,  40  Mo.  App. 
483. 

No  evidence  of  change  of  position 
sufiQcient  to  warrant  instruction  on  es- 
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is  usually  sufficient,^-  and  where  a  requested  instruction  tends  to  es- 
tablish an  estoppel,  it  should  not  be  absolutely  refused  because  it  fails 
to  advert  to  the  contingency  of  the  existence  of  other  facts  in  the 
case  which  would  avoid  the  estoppel.^^  The  office  of  the  instruction  in 
submitting  an  issue  of  estoppel  is  not  to  give  a  definition  of  estoppel, 
but  to  furnish  the  jury  with  a  guide  by  telling  them  what  facts  are 
necessary  to  be  found  in  order  to  declare  the  estoppel,^*  and  it  is  with 
reference  to  its  sufficiency  in  this  regard  that  its  correctness  must  be 
determined.^^  But  the  instruction  must  not  invade  the  province  of 
the  jury  to  determine  all  the  disputed  or  doubtful  facts,^"  and  hence 
it  must  fairly  and  fully  submit  to  the  jury  the  question  of  the  exist- 


toppel  to  deny  liability  by  reason  of 
request  that  another  party  pay  a  note. 
Noble  V.  Blount,  77  Mo.  235. 

Evidence  of  reliance  was  held  in- 
sufficient to  warrant  instruction  on  es- 
toppel by  letter  recognizing  that  judg- 
ment was  right,  in  Eldred  v.  Hazlett's 
Admr.,   33   Pa.   307. 

Instruction  on  estoppel  to  deny 
power  of  officer  to  sell  property  under 
execution,  was  held  not  warranted  by 
evidence,  in  Carpenter  v.  Stilwell,  11 
N.  Y.  61. 

32.  Giving  of  instruction  presenting 
issue  of  estoppel  upon  chief  facts  re- 
lied on  for  that  purpose,  was  held  not 
reversible  error,  in  Berg  v.  M'Lafferty 
(Pa.),    12   Atl.   460. 

33.  Berg  v.  M'Lafferty  (Pa.),  12 
Atl.    460. 

34.  Bell  V.  Goodnature,  50  Minn. 
417,   52   N.  W.  90S. 

35.  Instructions  Approved. — On  es- 
toppel to  deny  delivery  of  lease,  after 
having  allowed  improvements  to  be 
made  thereunder  without  objection  (Al- 
len V.  Sales,  56  Mo.  28);  as  to  estoppel 
of  plaintiff  to  assert  title,  criticised 
but  approved  as  a  whole  (Bender  v. 
Brooks  [Tex.  Civ.  App.],  130  S.  W. 
653,  657);  submitting  issue  of  estoppel 
of  railroad  company  to  object  to  im- 
provements constructed  on  its  right  of 
way  by  defendant  (Columbia,  etc.  E. 
Co.  V.  Laurens  Cotton  Mills,  82  S.  C. 
24,  61  S.  E.  1089,  rehearing  denied, 
62  S.  E.  1119);  as  to  estoppel  by  con- 
duct and  silence  (Stevens  v.  Dennett, 
51   N.  H.  324). 

"If  the  plaintiff  knew  that  his  prop- 
erty was  going  to  be  sold  and  he 
wanted  to  exercise  any  further  rights 
of  ownership  upon  it,  knowing  that 
rights  of  other  parties  might  inter- 
vene, it  was  his  duty  to  do  it  within 
a    reasonable    time,    and    it    is    for   you 
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to  say  whether  he  took  any  action  with- 
in a  reasonable  time."  United  Shoe 
&  Machinery  Co.  v.  Bresnahan  Shoe 
&  Machinery  Co.,  197  Mass.  206,  83 
N.  E.  412. 

Instruction  Disapproved. — Where,  in 
ejectment  against  one  alleged  to  have 
executed  deed  to  plaintiff,  the  defend- 
ant pleaded  forgery,  and  it  appeared 
that  the  deed  was  executed  by  a 
woman  purporting  to  be  defendant,  in 
the  presence  of  defendant's  brother 
and  the  two  witnesses  to  the  deed,  an 
instruction  that  if  one  of  two  inno- 
cent parties  must  suffer  loss  then  the 
loss  must  be  borne  by  the  one  least 
to  blame,  held  to  be  inaccurate  as  a 
statement  of  the  rule  that  where  one 
of  two  equally  innocent  parties  must 
suffer  loss  by  reason  of  the  fraud  of  a 
third  party,  ^then  the  loss  must  fall 
upon  him  whose  negligent  act  or  omis- 
sion has  enabled  the  wrongdoer  to 
commit  the  fraud,  and  also  that  the 
instruction  was  a  misapplication  of  the 
rule  to  the  facts  in  the  case.  Higin- 
botham  v.  Pauch   (Pa.),  81   Atl.   718. 

Instruction  Held  Erroneous  But  Not 
Misleading. — Instruction  that  if  plaint- 
iff "knowingly"  and  "wantonly"  held 
out  another  as  owner,  etc.,  held  im- 
proper as  requiring  too  great  a  degree 
of  culpability  in  order  to  constitute 
the  estoppel,  but  that  such  instruction 
was  not  misleading  under  the  circum- 
stances of  the  case.  Harward  v.  Dav- 
enport, 105'  Iowa  592,  75  N.  W.  487. 

36.  Texas  Banking  &  Ins.  Co.  v. 
Hutchins,  53  Tex.  61;  Bender  v.  Brooks 
(Tex.  Civ.  App.),  130  S.  W.  653. 

Held  To  Invade  the  Province  of  the 
Jury. — Instruction  that  took  from  jury 
all  consideration  of  question  of  inter- 
pretation of  expressions,  and  intent 
with  which  they  were  made,  that  party 
had    "given"    principal     "time"     as- 
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ence  of  all  the  elements  of  the  estoppel."  An  instruction  may  be 
sufficient,  however,  if  it  proceeds  on  the  theory  that  the  person  estopped 
must  have  acted  with  knowledge  of  the  facts,  though  it  fails  to  so 


serted  by  surety  as  basis  of  estoppel 
to  assert  latter 's  liability.  Brubaker 
V.  Okeson,  36  Pa.   519. 

Instruction  that  "plaintiff  standing 
by  and  permitting  defendant  to  set- 
tle upon  land  is  a  circumstance  tend- 
ing to  establish  an  abandonment,  and 
he  will  be  estopped  from  asserting  his 
possession  against  the  defendant." 
Gunn  V.  Bates,  6  Cal.  263. 

Held  Not  To  Invade  Province  of 
Jury. — Instruction  as  to  admission  of 
payment  acted  upon  by  other  party. 
Draffin  v.  Charleston,  etc.  E.  Co.,  34 
S.  C.  464,  13  S.  E.  427.  Instruction 
as  to  estoppel  of  railroad  to  complain 
of  erection  of  obstruction  on  its  right 
of  way.  Columbia,  etc.  R.  Co.  v. 
Laurens  Cotton  Mills,  82  S.  C.  24,  61 
S.  E.  1089,  rehearing  denied,  62  S.  E. 
1119. 

37.  Jamison  v.  Miller,  64  Iowa  402, 
20  N.  W.  491. 

Erroneous  Instructions.  —  As  elimi- 
nating question  of  misconduct  and  neg- 
ligence and  making  estoppel  rest  en- 
tirely upon  mere  fact  of  knowledge  (Cal- 
houn V.  Richardson,  30  Conn.  210);  as 
being  too  broad,  in  that  it  authorized 
finding  of  estoppel  from  acts  and  words 
inducing  action,  without  regard  to  no- 
tice or  knowledge  (Oats  v.  Jones,  136 
Ga.  704,  71  S.  E.  1097);  as  not  refer- 
ring to  necessity  of  reliance  and  change 
of  position,  being  in  effect  that  if  de- 
fendant was  induced  by  representa- 
tions to  retain  property,  plaintiff  was 
estopped  to  deny  the  truth  of  such 
representations,  though  no  injury  or 
damage  would  result  to  defendant 
from  such  denial  (Jamison  v.  Miller, 
64  Iowa  402,  20  N.  W.  491);  instruc- 
tion omitting  all  reference  to  the  means 
by  which  one  was  induced  to  believe 
that  third  party  had  the  right  to  sell 
property,  whether  by  representation  or 
concealment,  and  which  did  not  require 
the  jury  to  find  that  deceit  was  will- 
ful, intentional  or  voluntary  (Dinet 
V.  Eilert,  13  111.  App.  99);  that  "if 
jury  believe  from  evidence  that  plain- 
tiff more  than  five  years  prior  to  suit 
lentered  into  possession  of  disputed 
ground  and  continued  therein  and  ex- 
pended   labor,    with   knowledge    of    de- 


fendant and  without  the  latter 's  ob- 
jection," the  defendant  was  estopped 
(Maine  Boys  Tunnel  Co.  v.  Boston 
Tunnel  Co.,  37  Cal.  40) ;  instruction 
in  substance  that  if  one  by  declara- 
tions or  conduct  misled  another  to  his 
prejudice,  he  is  estopped  (Griffeth  v. 
Brown,  76  Cal.  260,  18  Pac.  372);  "if 
husband  permit  his  wife  to  use  money 
or  property,  real  or  personal,  as  her 
own  for  considerable  period  of  time, 
she  incurring  obligations  and  obtain- 
ing credit  upon  faith  and  upon  the 
belief  on  the  part  of  those  from  whom 
she  obtained  such  credit  that  the  prop- 
erty is  her  own,  the  husband  will  be 
estopped  from  claiming  such  property 
as  his  own  against  those  extending 
credit  to  his  wife"  (Bashore  v.  Parker, 
146  Cal.  525,  80  Pac.  707). 

Requested  Instructions  Properly  Re- 
fused.— As  failing  to  advert  to  the 
necessity  of  knowledge  at  the  time  of 
the  complainants'  alleged  acknowledg- 
ment of  defendant's  right,  and  as  fail- 
ing to  advert  to  the  necessity  of  change 
of  position  (Halloran  v.  Halloran,  137 
111.  100,  27  N.  E.  82);  instruction 
which  would  have  allowed  the  jury  to 
find  an  estoppel  if,  by  the  plaintiff's 
word  or  act,  the  defendant  had  been 
induced  to  attach  the  property  in  con- 
troversy, though  plaintiff  had  no  in- 
tention to  deceive  him,  and  had  no 
knowledge  or  cause  to  believe  that  he 
was  concerned,  and  though  plaintiff 
was  justified  in  believing  that  he  was 
responsible  to  no  one  for  his  acts  (Stiff 
V.  Ashton,  155  Mass.  130,  29'  N.  E. 
203). 

Instructions  Held  Not  Erroneous. 
Instruction  on  estoppel  to  set  up  for- 
gery after  failure  to  examine  account 
and  to  report  within  reasonable  time 
if  anything  was  wrong  (Weinstein  V. 
National  Bank,  69  Tex.  38,  6  S.  W. 
171);  that  "to  constitute  an  equitable 
estoppel  of  the  rights  of  plaintiff,  .  .  . 
it  must  be  shown  that  the  plaintiffs 
were  apprised  of  each  sale  to  innocent 
vendees  before  it  was  made,  so  that 
they  might  have  had  an  opportunity 
to  inform  the  purchaser  of  their  in- 
terest" (Cox  V.  Matthews,  17  Ind. 
367). 
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state  directly  and  positively,''^  or  though  it  does  not  charge  upon  in- 
tention as  distinguished  from  circumstances  from  which  intention  may 
be  presumed.^'"' 

C.  Verdict  or  Finding.*'*  —  The  facts  constituting  the  estoppel 
must  be  found,  it  not  being  sufficient  merely  to  find  that  the  party  is 
estopped,*^  and  a  general  verdict  for  the  defendant  implies  that  there 
was  no  estoppel  against  him  to  deny  liability.*- 

The  finding  of  an  estoppel  outside  of  the  issues  is  a  nullity,"  but 
whether  the  issue  must  be  made  by  the  pleadings  or  may  be  made  by 
the  evidence  depends  upon  whether  the  estoppel  is  required  to  be 
pleaded,"  and  upon  the  effect  incident  in  the  particular  jurisdiction 
to  the  failure  to  plead  the  estoppel.'^ 


38.  DeLay  v.  Carney  Bros.,  100 
Iowa  687,  69  N.  W.  1053. 

39.  Stiff  V.  Ashton,  155  Mass.  130, 
29  N.  E.  203. 

40.  See  generally  the  titles  "Find- 
ings;" "Verdict." 

41.  Finding  that  "defendant  is 
nevertheless  estopped  for  the  purposes 
of  this  action  to  deny  that  he  did 
execute  the  contract,"  held  insuffi- 
cient. Fritz  V.  Mills,  12  Cal.  App.  113, 
106  Pac.  725. 


42.  Where  one  indebted  to  defend- 
ant, pursuant  to  an  arrangement  with 
him,  procured  plaintiff  to  deliver  coal 
to  defendant  but  did  not  inform  plain- 
tiff as  to  who  was  to  pay  for  the  coal, 
and  defendant  had  a  verdict  in  his 
favor.  Concord  Coal  Co.  V.  Ferrin,  71 
N.  H.  331,  51  Atl.  283,  93  Am.  St. 
Rep.  496. 

43.  Smith  v.  McDonald  (Ind.  App.), 
97  N.  "E.  556. 

44.  See   supra,  II. 

45.  See  supra,  IV. 
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E.  Appeal,  716 

in.     CRIMINAL  REMEDIES  FOR  VIOLATION  OF  PROVISIONS 
AS  TO  TAKING-UP  OR  DISPOSITON  OF  ESTRAYS, 

717 

A.  General  Provision,  111 

B.  The  Indictment  or  Information,  111 

1.  Alleging  A^iimal  To  Be  an  Estray,  111 

2.  Failure  To  Comply  With  the  Statutory  Prerequisites, 

111 

3.  Ownership  of  Animal,  718 

4.  Description  of  Animal,  718 

5.  Value,  719 

6.  Alleging  Conversion  of  an  Estray,  719 

7.  Alleging  Killing  of  an  Estray,  719 

8.  Alleging  Sale  of  Estray,  719 

9.  Laying  Venue,  719 

10.     Charging  Offense  in  Language  of  the  Statute,  719 

IV.     CIVIL  REMEDIES  WHERE  PROVISIONS  AS  TO  ESTRAYS 
ARE  DISREGARDED,  720 

A.  General  Statement,  720 

B.  Parties,  720 
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F. 


2.  Trespass,  721 

3.  Ecplcvin,  722 

4.  Trover,  722 
Demand,  722 
Pleading,  722 

1.  Declaration,  722 

2.  Ajisit'e?-,  723 

3.  Beplication,  723 
TmZ,  723 

1.  Presumptions  and  Burden  of  Proof,  723 

2.  Questions  for  Jury,  724 

3.  Instructions,  724 


I.  DEFINITION.  —  An  estray  is  generally  defined  as  an  animal 
at  large,  whose  owner  is  unknown  ;^  but  the  term  is  often  used  in  a 
larger  sense  under  the  statutes  upon  the  subject  as  including  any  wan- 
dering animal  without  regard  to  whether  the  owner  is  known  or  not.* 

II.  PROCEEDINGS  ON  TAKING  UP  ESTRAYS.  — A.  Nature 
AND  Object  of  Proceedings.  —  The  proceeding  against  an  estray  is 
in  rem,  and  not  against  the  title  of  any  particular  owner.^ 

The  estray  statutes  must  be  strictly  pursued,  and  none  of  the  safe- 
guards which  it  has  thrown  around  the  proceeding  can  be  disregarded.* 
The  object  of  the  proceeding  is  not  to  inflict  a  penalty  for  letting  the 


1.  See  1  BI.  Com.  297;  2  Kent's 
Com.  359,  and  the  following  cases: 
Ala.— Smith  v.  Ewers,  21  Ala.  38.  Cal. 
Thompson  v.  Corpstein,  52  Cal.  653. 
Colo. — Webber  r.  Hartman,  7  Colo.  13, 
1  Pac.  230.  Hawaii.— Alok  v.  Gerke, 
6  Hawaii  569.  la. — Lyons  v.  Van  Gor- 
der,  77  Iowa  600,  42  N.  W.  500;  Kin- 
ney V.  Roe,  70  Iowa  509,  30  N.  W. 
776;  Walters  v.  Glats,  29  Iowa  437. 
La, — Imbeaux  County  v.  Severt,  9  La. 
Ann.  124.  N.  J.— Hall  v.  Gildersleeve, 
36  N.  .1.  L.  235.  N.  Y.— Amory  v. 
Flyn,  10  Johns.  102.  Ohio. — Trustees 
of  Millcreek  Twp.  v.  Brighton  Stock 
Yds.  Co.,  27  Ohio  St.  435.  Ore.— Stew- 
art V.  Hunter,  16  Ore.  2,  16  Pac.  876; 
Shepherd  v.  Hawley,  4  Ore.  206,  citing 
Burrell's  Law  Diet.;  2  Kent's  Com. 
351;  1  Bl.  Com.  297.  Tex.— Owens  v. 
State,  38  Tex.  555;  State  v.  Moreland, 
27  Tex.  726;  Cochrane  v.  State,  36  Tex. 
Crim.  115,  35  S.  W.  968.  Wis.— Rob- 
erts r.  Barnes,  27  Wis.  422,  in  which 
the    court    said:      "To     constitute     an 
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estray,  the  owner  of  the  animal  must 
be  unknown,  and  it  must  be  found 
wandering."  Eng. — Bagshawe  v.  Cow- 
ard, Cro.  Jac.  147,  79  Eng,  Reprint 
129;  Case  of  Swans,  7  Coke  15b,  17a, 
77  Eng.  Reprint  435. 

2.  Conn. — Sturges  v.  Raymond,  27 
Conn.  473.  Idaho. — Havird  v.  Lung, 
19  Idaho  790,  115  Pac.  930,  Kan.— 
Simpson  v.  Kimberlin,  12  Kan.  443. 
Mo, — Worthington  v.  Brent,  69  Mo. 
205.     Tex.— State  v.  Apel,  14  Tex.  428. 

3.  Patterson  v.  McVay,  7  Watts 
(Pa.)  482. 

4.  Newsom  v.  Hart,  14  Mich.  232, 
in  which  the  court  described  the  pro- 
ceeding under  the  estray  laws  as  a 
"summary  and  ex  parte"  one. 

See:  Ala. — McCrossin  v.  L>avis,  100 
Ala.  631,  13  So.  607.  Ariz,— Lacey  v. 
Parks,  9  Ariz.  241,  80  Pac.  367.  Mo. 
Harryman  v.  Titus,  3  Mo.  302.  N.  D. 
Mills  V.  Fortune,  14  N.  D.  460,  105  N. 
W.  235.  Vt.— Chaifee  v.  Harrington, 
60  Vt.  718,  15  Atl.  350. 
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animal  go  at  large,  but  to  compensate  the  injury  done  by  it,  and  secure 
its  value  to  the  owner/ 

B.  "Who  May  Take  Up.  —  Statutes  generally  restrict  the  right  to 
take  up  an  estray  to  a  resident  freeholder  of  the  township  in  which 
the  animal  is  found  at  large,*'  or  to  a  householder/  Such  statutes  involve 
the  exercise  of  personal  discretion  upon  the  part  of  the  taker-up,  and 
while  if  he  sees  the  animal  running  at  large  he  may  authorize  his 
servants  to  take  the  animal  up  as  an  estray,^  a  seizure  made  by  a 
member  of  his  household  or  his  servant  in  the  absence  of  the  house- 
holder cannot  afterwards  be  ratified  by  the  householder  so  as  to  make 
the  seizure  valid.® 

C.  Proceedings  on  Part  of  Taker-Up.  —  1.  Affidavit  Before  Jus- 
tice. —  In  some  states  the  person  taking  up  an  estr&y  is  required  to 
take  the  animal  before  the  nearest  justice  of  the  peace  within  a 
specified  time  and  make  oath  to  certain  facts.^°     Such  oath  need  not 


5.  Patterson  v.  McVay,  7  Watts 
(Pa.)    482. 

Idaho. — "The  estray  laws,  (sections 
1299-1301  inclusive)  do  not  provide  for 
or  contemplate  the  recovery  or  collec- 
tion of  any  private  damages  by  the 
taker-up  of  estrays  or  by  any  one. 
Those  statutes  provide  only  for  the 
disposition  of  the  estrays  and  the  pay- 
ment of  the  necessary  costs  and 
charges  incident  thereto."  But  under 
§1219  where  the  owner  of  trespassing 
sheep  is  unknown  to  the  party  injured, 
he  may  proceed  against  the  animals 
under  the  estray  laws  at  his  election. 
Cleveland  v.  Wallace  (Idaho),  131  Pac. 
10. 

6.  Newsom  v.  Hart,  14  Mich.  232, 
in  which  a  minor,  who  was  not  a  free- 
holder, had  taken  up  a  horse,  and  it 
was  insisted  that  the  ratification  by 
the  father,  who  was  a  freeholder,  ren- 
dered the  act  of  the  son  in  taking  up 
the  animal  legal.  But  it  was  held  that 
the  son  was  a  trespasser,  and  the  rati- 
fication of  the  father  only  conHrmed  it 
as  such.  And  see  Barnes  v.  Tannehill, 
7    Blackf.    (Ind.)    604. 

In  McDevitt  v.  Powel,  Tappan 
(Ohio)  54,  it  was  held  that  the  taker- 
up  must  be  a  holder  of  land  within 
the  state  "by  deed,  title-bond,  or  lease, 
for  one  or  more  years"  and  be  in  pos- 
session of  the  same  land. 

7.  Colo.— Gen.  Laws,  1877,  §2565; 
Weber  v.  Hartman,  7  Colo.  13,  1  Pac. 
230.  la.— §8,  ch.  104,  Laws,  1852-3; 
Howes  V.  Carver,  3  Iowa  257.  N.  D. 
Mills  V.  Fortune,  14  N.  D.  460,  105  N. 
W.  235.  Ore.— Rev.  Laws,  ch.  18,  §2; 
Shepherd  v.  Hawley,  4  Ore.  207. 


Under    the    Kansas    statute,    §6,    ch. 

105,  Gen.  St.,  p.  1003,  only  citizens  and 
householders  can  avail  themselves  of 
the  provisions  relative  to  taking  up 
estrays.     Culbert  v.  Taylor,  7  Kan.  156. 

8.  Holland  v.  Hoyt,  7  Colo.  13,  1 
Pac.  230. 

9.  Weber  v.  Hartman,  7  Colo.  13, 
1  Pac.  230;  Newsom  v.  Hart,  14  Mich. 
232. 

10.  Under  the  Arkansas  statute, 
Kirby's  Dig.,  §§7839-40,  ten  days  after 
the  date  of  posting  the  taker-up  gives 
notice  to  a  justice  of  the  taking  up 
of  the  estray,  and  make  oath  that  the 
estray  was  taken  up  on  the  plantation 
of  said  person,  or  in  his  immediate  vi- 
cinity. But  before  doing  this*  by 
§7836  of  Kirby's  Digest,  he  is  required 
to  go  to  the  county  clerk's  office  if 
the  animal  is  branded  and  examine  the 
records  for  corresponding  marks  and 
brands,  and  notify  the  owner  thereof 
if  he  finds  the  mark  or  brand  on  the 
animal  is  recorded.  Conditt  V.  Holden, 
92  Ark.   618,  123  S.   W.   765. 

In  Iowa,  under  §8,  ch.  104,  Laws, 
1852-3,  the  taker-up  is  required  to  take 
the  estray  before  a  justice  within  five 
days  and  make  oath  that  the  estray 
was  taken  up  at  his  or  her  plantation 
or  place  of  residence,  in  said  county, 
or  otherwise  as  the  case  may  be,  and 
that  marks  or  brands  have  not  been 
altered  by  him  or  her,  or  any  other 
person  to  his  or  her  knowledge.  Howes 
V.  Carver,  3  Iowa  257. 

The  Missouri  statute  is  identical 
with  the  Iowa  statute.  Parker  v. 
Evans,  23  Mo.  67. 

Such    afadavit    alone    is    not    proof, 
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be  in  writing  unless  the  statute  so  requires,  but  the  information  re- 
quired of  the  party  when  under  oath  should  be  reduced  to  writing 
where  the  statute  provides  that  the  information  to  be  given  by  the 
taker-up,  as  to  the  color,  marks,  brands,  etc.,  shall  be  entered  upon 
the  estray  books  of  the  justice.^^ 

2.  Advertising  or  Exhibiting  Animal.  —  At  common  law,  it  was  re- 
quired that  estrays  should  be  proclaimed  in  the  church  and  two  market 
towns  next  adjoining  the  place  where  they  were  found.^^  The  statutes 
of  the  various  states  generally  require  that  the  estray  be  advertised,^* 
or  posted  for  a  specified  time  5^*  and  in  some  states  the  animal  must  be 
exhibited  in  the  estray  pen  at  a  specified  time  in  addition  to  post- 
ing it." 

Unless  such  duties  as  are  required  are  performed  within  the  time 
limited  by  the  statute,^*^  and  strictly  in  accordance  with  the  statute. 


however,  as  between  the  taker-up  and 
the  owner,  of  the  facts  therein  stated 
as  to  the  place  where  the  animal  was 
taken  up.  Parker  v.  Evans,  23  Mo. 
67,  in  which  the  court  held  that  addi- 
tional proof  was  necessary  of  "this 
material  and  important  fact." 

11.  Harryman  V.  Titus,  3  Mo.  302. 

12.  1  Bl.  Com.  298,  where  it  is  said 
that  "a  provision  similar  to  which  ob- 
tained in  the  old  Gothic  constitution," 
where  they  were  to  be  thrice  pro- 
claimed; first  before  the  inhabitants  of 
the  place  and  passing  travelers,  then 
in  the  next  town  or  village,  lastly  be- 
fore the  church,  or  judgment  court. 

13.  ni.  —  McMillan  v.  Andrew,  50 
111.  282;  Hyde  v.  Pryor,  13  111.  65. 
N.  D.— Mills  V.  Fortune,  14  N.  D.  460, 
10.^  N.  W.  235.  Vt.— Chaffee  v.  Har- 
rington, 60  Vt.  718,  15  Atl.  350,  adver- 
tisement required  where  the  animal  is 
over   ten   dollars   in   value. 

Under  the  New  Hampshire  statute, 
ch.  144,  Gen.  Laws,  if  the  owner  of 
the  animal  is  known  to  the  taker-up, 
the  duty  of  advertising  is  not  imposed 
upon  him.  Hardy  v.  Nye,  63  N.  H. 
612.  See  also  Jones  v.  Smyth,  18  N.H. 
119,  122,  where  the  court  made  the 
following  comment:  "It  would  be 
wholly  frivolous,  or  worse,  perhaps,  to 
require  a  party  into  whose  possession 
the  well-known  horse  ...  of  his 
neighbor  comes  by  any  accident,  to  re- 
quire him  to  go  throuTh  the  formality 
of  advertising  it  as  lost  or  strayed, 
when  the  more  obvious  course  should 
be  open  to  him  of  co'nmunicating  to 
the  owner  himself  where  his  goods 
might    be    found.       The     statute     has, 
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therefore,  very  properly  limited  th,e 
duty  of  advertising  to  the  cases  in 
which  the  owner  of  the  goods  is  un- 
known to  the  party  who  has  received 
them  into  his  possession." 

Excused  When. — A  person  taking  up 
an  estray  is  justified  in  not  advertising 
it  when  the  owner  has  made  himself 
known  and  has  asked  that  it  be  not 
advertised.  And  he  was  held  to  be 
entitled  to  his  lien  for  the  value  of 
the  feed  and  to  its  possession  until 
such  had  been  paid.  Campbell  v. 
Headen,  89  111.  App.  172.  But  see 
Wright  V.  Richmond,  21  Mo.  App.  76, 
wherein  it  was  held  that  the  taker 
was  not  excused  from  posting  the  stray 
by  the  owner's  claim  of  the  property 
and  promise  to  prove  ownership,  the 
court  saying:  "The  duty  to  post  was 
one  which  the  plaintiff  owed  to  the 
public,  and  from  which  the  defendant 
could  not  absolve  him." 

14.  Ala. — Cory  v.  Dennis,  93  Ala. 
440,  9  So.  302;  Acts  1882-83,  p.  267, 
requires  notices  to  be  posted  in  three 
public  places.  Ark. — Conditt  v.  Hol- 
den,  92  Ark.  618,  123  S.  W.  765.  Mo. 
Cummings  v.  Ellis,  140  Mo.  App.  102, 
119  S.  W.  512;  Harryman  v.  Titus,  3 
Mo.  302.  Vt.— §4053,  Rev.  Laws;  Chaf- 
fee V.  Harrington,  60  Vt.  718,  15  Atl. 
350,  posting  in  two  public  places  in 
town  in  which  the  estray  was  found 
required. 

15.  Smith  V.  Williams,  95  Ark.  587, 
130  S.  W.  168.  See  also  Conditt  V. 
Holden,  92  Ark.   618,   123   S.  W.  765. 

16.  Smith  V.  Williams,  95  Ark.  587, 
130    S.    W.    168. 

Under   the   Vermont   statute,    §4053, 
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no  title  to  the  estray  vests  in  the  taker-up  of  the  animal." 
Recordation  of  the  advertisement  within  a  specified  time  is  sometimes 
required  by  the  statutes  where  the  animal  is  above  a  certain  value.^^ 
Sufficiency  of  Advertisement.  —  The  advertisement  must  state  correctly 
the  name  of  the  person  taking  up  the  animal/''  and  the  county  in  which 
such  person  resides,-"  and  shojald  be  within  the  time,-^  and  in  the  exact 
manner  required  by  the  statute."  Under  some  statutes,  it  should  also 
set  out  the  time  and  place  of  the  taking  up  of  the  animal,''  and  de- 
scribe the  animal  with  sufficient  fullness  to  enable  the  owner  to  recog- 
nize the  animal  as  his  own.-* 

3.     Appraisement.  —  Wliile  under  some  statutes  the  taker-up  must 
go  before  a  justice  within  a  specified  time  and  take  steps  to  ascertain 


Rev.  Laws,  it  must  be  advertised 
"within  six  days."  Chaffee  v.  Har- 
rington, 60  Vt.  718,  15  Atl.   350. 

17.  Conditt  v.  Holden,  92  Ark.  618, 
123  S.  W.  765;  Chaffee  V.  Harrington, 
60  Vt.  718,  15  Atl.  350. 

In  Hyde  v.  Pryor,  13  111.  65,  it  was 
held  that  a  person  neglecting  to  adver- 
tise as  required  by  statute  could  ac- 
quire no  special  property  in  the  animal 
in  case  owner  failed  to  claim  it. 

See  also  Harryman  v.  Titus,  3  Mo. 
302,  where  the  justice  before  whom 
the  taker-up  went  to  have  the  animal 
posted  failed  to  take  the  description 
of  the  animal,  as  was  required  by  the 
statute.  The  court  said  that  the  taker- 
up  was  bound  to  see  that  the  justice 
performed  all  of  his  duties,  and  that 
he  could  not  detain  the  animal  taken 
up  for  the  statutory  fee  given  to  the 
taker  for  the  act  of  taking  up  on  this 
account;  without  a  description  of  the 
animal,  it  was  not  posted. 

18.  Vermont  Eev.  Laws,  §4055,  re- 
quires that  in  case  the  property  taken 
up  is  of  a  greater  value  than  $10,  it 
shall  be  advertised  three  weeks  in  a 
newspaper  circulating  in  the  town 
where  taken  up,  and  §4056  requires 
that  a  copy  of  this  advertisement  be 
recorded  with  the  town  clerk,  if  the 
owner  does  not  appear  within  twenty 
days  from  the  date  of  such  advertise- 
ment. Chaffee  v.  Harrington,  60  Vt. 
718,   15   Atl.   350. 

19.  McMillan  v.  Andrew,  50  111.  282. 
In  this  case  the  notice  described  the 
taker-up  as  John  Anderson,  whereas 
the  animal  was  taken  up  by  John  An- 
drew, and  it  was  held  that  the  mistake 
in  the  name  was  a  fatal  defect  where 
there  was  nothing  else  in  the  notice 
which   would    cure   the   misnomer. 

20.  McMillan  v.  Andrew,  50  111.  282, 


in  which  the  notice  described  the  taker- 
up 's  locality  as  "about  31/2  miles  from 
Coulter's  Mill,  on  the  Pinckneyville 
road,  Atkens  precinct,"  and  it  was 
held  insufficient  the  court  saying: 
"Unless  the  owner  happened  to  live  in 
the  same  neighborhood  such  a  descrip- 
tion would  give  him  very  little  idea 
of  the  place  where  he  was  to  seek  his 
property." 

21.  Where  the  statute  requires  the 
party  taking  up  an  estray  to  adver- 
tise it  within  six  days,  the  day  when 
the  advertisement  is  posted  is  excluded, 
Chaffee  v.  Harrington,  60  Vt.  718,  15 
Atl.  350. 

22.  The  constable's  return  that  he 
"executed  the  within  by  posting  three 
notices  near  the  place  where  taken 
up"  is  not  sufficient  to  show  a  com- 
pliance with  a  statute  which  requires 
the  posting  in  three  public  places. 
Cory  V.  Dennis,  93  Ala.  440,  9  So.  302. 

23.  Chaffee  v.  Harrington,  60  Vt. 
718,  15  Atl.  350.  Vermont  Eev.  Laws, 
§4053. 

24.  Chaffee  v.  Harrington,  60  Vt. 
718,  15  Atl.  350.  The  Vermont  statute, 
§4053,  Rev.  Laws,  as  set  out  in  this 
case,  requires  the  taker  of  an  estray 
to  "make  two  advertisements,  describ- 
ing" the  animal,  "with  the  natural 
or  artificial  marks."  The  advertise- 
ment in  this  instance  was  as  follows: 
"Came  into  the  enclosure  of  F.  P. 
Goodell  one  bay  horse  colt,  supposed 
to  be  two  years  old.  The  owner  is 
requested  to  prove  property,  pay 
charges,  and  take  it  away."  As  it 
was  shown  that  there  were  many  pe- 
culiar marks  by  which  the  animal  could 
have  been  more  fully  described,  it  was 
held  that  the  description  wa»  insuffi- 
cient to  comply  with  the  statute. 
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the  value  of  the  cstray,-'^  under  other  statutes  it  must  be  appraised  by 
a  specified  number  of  freeholders  of  the  district  where  taken  up.^" 

The  appraisement  itself  should  show  that  the  appraisers  had  the 
necessary  qualifications  to  act  as  such,-^  and  that  they  acted  under 
oath  as  required  by  the  statute.-^ 

Time  of  Appraisement.  —  If  the  statute  does  not  specify  the  time 
within  which  the  demand  for  an  appraisement  shall  be  made,  it  is  held 
that  the  statute  contemplates  an  appraisement  as  soon  after  the  taking 
as  it  can  be  conveniently  done,  and  that  the  demand  must  be  made 
within  a  reasonable  time.^** 

The  fact  that  the  return  of  the  appraisement  was  one  day  later  than 
the  statute  specified  does  not  render  the  taker-up  liable  to  the  statutory 
penalty   where   his    whole    conduct    was    in    perfect    good    faith.-" 

4.  Bond  to  State.  —  In  some  states,  the  statute  requires  that  the 
person  taking  up  an  estray  shall  enter  into  an  estray-bond  with  the 
state,  for  the  use  of  the  owner  of  the  animal  estrayed.^^  The  amount 
of  the  bond"-  as  well  as  the  time  when  the  bond  is  required  to  be  filed 


25.  Culbert  r.  Taylor,  7  Kan.  156. 
Under  N.  D.  Eev.  Code,  1899,   §1578, 

the  person  taking  up  an  estray  is  re- 
quired to  notify  the  board  of  county 
commissioners  to  appraise  or  appoint 
a  person  to  appraise  the  estray.  Mills 
V.  Fortune,  14  N.  D.  460,  105  N.  W. 
235. 

26.  Conditt  v.  Holden,  92  Ark.  618, 
123  S.  W.  765;  Kirby's  Digest,  §7841 
(requires  three  freeholders) ;  Walker  v. 
Collier,  61  Ga.  341  {construing  §1428 
of  the  code,  and  wherein  the  court 
said:  "The  positive  requirement  of 
the  law  is  that  the  taker-up  of  the 
estraj'  shall  have  it  appraised  by  two 
freeholders  of  the  militia  district,  not 
by  two  irresponsible  tramps,  who  have 
no  permanent  abiding  place"). 

One  who  is  a  freeholder  only  to  the 
extent  that  he  was  interested  in  a 
homestead  estate  is  interested  suffi- 
ciently in  a  freehold  to  prevent  the 
taker-up  being  subjected  to  the  statu- 
tory penalty.  Houser  v.  Scott,  65  Ga. 
425. 

27.  Harryman  v.  Titus,  3  Mo.  302, 
where  it  was  pointed  out  that  the  ap- 
praisers "should  be  disinterested  per- 
sons and  householders." 

28.  Harryman  v.  Titus,  3  Mo.  302. 

29.  Mills  V.  Fortune,  14  N.  D.  460, 
105  N.  W.  235.  In  this  state,  §1578 
of  Rev.  Codes  of  1899  required  the 
person  taking  up  an  estray  to  notify 
the  board  of  county  commissioners  to 
appraise  or  appoint  a  person  to  ap- 
praise   the    estray,    and    no    time    was 
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fixed  for  such  notice.  To  the  conten- 
tion that  as  the  statute  did  not  fix 
the  time,  the  demand  might  be  made 
at  any  time  within  the  year,  the  court 
replied  as  indicated  in  the  text,  adding 
that  "it  was  clearly  incumbent  on  the 
defendant  to  notify  the  board  at  the 
first  meeting  after  the  taking,"  since 
"the  estray  was  kept  at  the  county 
seat." 

30.  Under  an  early  Georgia  statute, 
the  taker-up  was  required  to  exhibit 
the  animal  before  two  freeholders  of 
the  district,  who  was  to  note  the 
marks,  etc.,  and  appraise  it,  which  he 
is  to  return  within  five  days  and  make 
affidavit  that  the  marks  are  correct 
and  have  not  been  altered.  Houser  v. 
Scott,  65  Ga.  425. 

31.  Kan.  Gen.  St.,  §6,  ch.  105,  p. 
1003;   Culbert  v.  Taylor,  7  Kan.   156. 

32.  Most  statutes  require  that  it  bo 
conditioned  as  payable  for  an  amount 
double  the  appraised  value  of  the  ani- 
mal. See  Alabama  Civ.  Code,  1907, 
§3932. 

Under  the  Kansas  statute,  the  bond 
must  be  in,  an  amount  "double  the 
value  of  the  property  proposed  to  be 
taken  up,  to  be  ascertained  by  the  jus- 
tice before  whom  the  person  wishes 
to  post  such  stray."  §6,  ch.  105,  Gen. 
St.,  p.  1003,  as  quoted  in  Culbert  v. 
Taylor,  7  Kan.  156,  in  which  the  courl 
held  that  the  basis  of  the  bond  was 
the  value  ascertained  by  the  justice  at 
the  expiration  of  ten  days  from  the 
seizure,   since    another   section    (§9)    of 
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depends  upon  the  terms'  of  the  statute  of    the'  "particular    state.^^ 
5.    The  Sale.  —  Where  the  statute  provides  the  method  to  be  fol- 
lowed in  selling  an  estray,  this  method  must  be  carried  out.'* 

D,  What  Proceedings  Owner  Must  Take  To  Recover.  —  1.  Proof 
of  Ownership  Before  Justice.  —  a.  General  Statement.  —  Under  some 
statutes  before  the  owner  of  the  animal  may  maintain  an  action  there- 
for, he  must  go  before  a  justice  and  prove  his  property.^^  But  proof 
of  the  claim  of  the  owner  of  an  estray  to  the  animal  by  his  ex  parte 
affidavit,  and  the  order  of  the  justice  before  whom  the  proof  is  offered, 
does  not  bind  or  conclude  the  taker-up,  and  does  not  prevent  him  from 
contesting  the  ownership  of  the  animal  in  controversy.^^ 


the  statute  required  that  the  person 
taking  up  the  estray  should  go  before 
a  justice  at  the  end  of  ten  days  from 
the  date  of  the  taking,  and  take  steps 
to  ascertain  its  value. 

33.  Culbert  v.  Taylor,  supra. 

34.  Floyd  V.  State  (Tex.  Grim.),  68 
S.  W.  690,  in  which  the  statute  re- 
quired the  sale  of  estray  animals  -to 
be  in  the  sight  of  the  bidders,  and 
made  it  a  requisite  to  a  lawful  sale 
that  there  be  three  persons  present  and 
bidding  besides  the  family  of  the  per- 
son estraying  the  animal.  The  defend- 
ant was  indicted,  one  count  charging 
a  violation  of  these  requirements  of 
the  statutes  (arts.  2373,  4963,  4969), 
and  convicted,  and  the  conviction  was 
upheld,  since  there  were  but  two  per- 
sons other  than  the  defendant,  and  the 
sale  was  conducted  about  three-quar- 
ters of  a  mile  away  and  out  of  sight 
of  the  animal. 

35.  Stephenson  V.  Brunson,  83  Ala. 
455,  3  So.  768;  Davis  v.  Calvert,  17 
Ark.  85;  Phelan  v.  Bonham,  9  Ark.  389. 

The  object  of  the  statutes  requiring 
the  owner  to  establish  his  claim  is  to 
enable  the  taker-up  of  the  stray  ani- 
mal to  restore  it  to  its  owner,  and 
obtain  indemnity  against  the  bond 
given  to  the  county.  Langley  V.  Bark- 
man,  23  Ark.  293. 

36.  Stephenson  v.  Brunson,  83  Ala. 
455,  3  So.  768. 

In  Langley  v.  Barkman,  23  Ark.  293, 
the  court  said:  "The  taker-up  may 
refuse  to  obey  the  order  of  the  justice 
(made  upon  proof  of  owner's  claim), 
if  he  will,  and  expose  himself  to  an 
action  of  detinue  or  trover,  in  which 
the  right  of  property  may  be  tried,  or 
to  replevin." 

See  also  State  ex  rel.  Foote  v.  Board 
of  Live  Stock  Commissioners,  4  Wyo. 
126,  32  Pac.  114.     Under  the  Wyoming 


statute  (ch.  33,  p.  150,  Laws,  1890-91) 
creating  the  board  of  live  stock  com- 
missioners, it  was  provided  that  the 
secretary  of  the  commission  should  hold 
the  money  received  for  the  sale  of 
estray  animals  for  the  use  of  the 
owner;  and  §29  of  this  act  provided 
that  the  secretary  of  this  commission 
"upon  satisfactory  proof  of  the  owner- 
ship of  any  estray  sold  .  .  .  shall 
pay  such  owner  the  amount  received 
from  the  sale  of  said  estray  or  estrays. " 
And  it  declared  that  "Proof  of  the 
ownership  shall  be  by  affidavit  of  the 
owner  with  at  least  one  credible  cor- 
roborating witness,"  In  the  above 
cited  case  mandamus  was  brought  to 
compel  the  secretary  to  pay  for  three 
animals,  the  proceeds  of  the  sale  of 
such  being  in  his  hands.  It  was  con- 
tended that  upon  the  affidavits  of  the 
owner  and  a  single  corroborating  wit- 
ness, as  were  made  in  the  case  at  bar, 
the  secretary  must  pay  over  the  money 
so  held.  The  court  held,  however,  that 
"The  provision  of  the  statute  that 
proof  of  ownership  shall  be  by  affidavit 
of  the  owner  with  at  least  one  credible 
corroborating  witness"  could  not  "re- 
quire him  (the  secretary)  to  pay  out 
the  funds  claimed,  upon  proofs  which 
do  not  satisfy  Ms  mind  and  judgment, 
and  that,  simply  because  the  proofs 
are  inj  the  form  as  required  by  the 
statute.  ...  It  contemplates  that  the 
proof  shall  be  satisfactory  to  the  sec- 
retary, and  in  providing  that  the  affi- 
davit of  the  owner  shall  be  corrobor- 
ated by  at  least  one  credible  witness, 
clearly  implies,  not  that  such  proof 
shall  be  the  maximum,  but  the  mini- 
mum of  the  quantity  of  proof  to  be 
submitted,  and  that  the  secretary  may 
require  further  and  additional  proof 
in  corroboration  of  claimant 's  affi- 
davit."     But  see  Mills  v.  Fortune,   14 
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Quasi-Judicial  Proceeding.  —  The  establishment  of  the  claim  of  the 
o^vuor   of  au   est  ray   is    held    to    be    a    quasi-judicial    proceeding." 

b.  Notice.  —  Under  a  statute  requiring  tlio  owner  to  notify  the 
taker-up  within  a  specified  time  that  he  will  claim  the  property  as  his 
own,  and  will  prove  the  same  before  a  justice,^^  the  notice  in  ad- 
dition to  the  foregoing  must  also  specify  the  time,  place  and  justice 
before  whom  he  will  attempt  to  establish  his  claim.^'' 

2.  Compensation  or  Tender  as  Prerequisite  to  Action.  —  Under 
some  statutes,  the  owner  of  a  posted  animal  cannot  maintain  an  action 
for  the  same,  until  he  has  paid  or  tendered  the  costs  of  posting  to  the 
taker-up.'**^  And  the  same  justice,  before  whom  the  owner  proves  his 
property  must  determine  the  compensation  to  which  the  taker  is  en- 
titled, if  the  parties  are  unable  to  agree.'*^  But  where  the  statute  re- 
quires that  the  owner  pay  the  legal  costs  and  compensation  for  keeping 
the  estray  to  the  taker-up,  before  the  expiration  of  one  year,  within 
which  time  the  owner  is  required  to  appear  and  prove  his  property 
therein,  a  failure  to  do  so,  if  he  has  established  his  claim  within  the 
limited  period,  does  not  forfeit  his  right  to  the  property,  when  such 
failure  is  caused  by  the  absence  or  other  act  of  the  taker,  or  for  any 
reason  which  excuses  delay.^^ 

E.  Appeal.  —  Under  the  Arkansas  statute  allowing  the  owner  to 
appear  Avithin  a  specified  time  and  after  notice  to  the  taker-up  prove 
his  ownership  before  a  justice,  who  makes  an  order  upon  proof  of  such 


N.  D.  460,  465,  105  N.  W.  235,  in  which 
it  was  held  that  "The  affidavit  of  own- 
ership filed  with  the  justice  was  a  com- 
plete authority  to  surrender  the  estray 
to  the  claimant."  And  further,  the 
court  said:  "It  is  plainly  the  intent 
of  §1575  (Eev.  Codes,  1899)  that,  as 
between  the  holder  of  the  estray  and 
claimant,  the  ownership  shall  be  suffi- 
ciently evidenced  by  the  presented  af- 
fidavit." In  this  case  the  owner  had 
gone  before  the  justice  after  an  offer 
to  do   so   to  the  holder  of  the   animal. 

37.  Stephenson  V.  Brunson,  83  Ala. 
455,  3  So.  768. 

Wyoming. — ^See  also  State  ex  rel. 
Foote  V.  Live  Stock  Commissioners,  4 
TVyo.  126,  32  Pac.  114,  in  which  it 
was  held  that  the  exercise  of  the  power 
conferred  upon  the  secretary  of  the 
board  of  live  stock  commissioners  to 
hear  and  determine  the  question  of 
the  ownership  of  any  estrays  sold  un- 
der the  provisions  of  the  act  creating 
the  board  (ch.  33,  p.  150,  Laws,  1890- 
91)  was  "clearly  the  exercise  of  judi- 
cial functions,"  and  the  secretary,  in 
the  exercise  of  such  functions,  was 
"endowed  with  judicial   discretion." 

38.  Stephenson  v.  Brunson,  83  Ala. 
455,  3  So.  768. 
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39.  Stephenson  v.  Brunson,  83  Ala. 
455,  3  So.  768,  in  which  it  was  held 
that  a  notice  by  the  owner  that  he 
claimed  the  estray  and  would  go  before 
a  justice  to  prove  his  property  was 
insufficient  to  deprive  the  taker  of  the 
qualified  property  which  he  had  ac- 
quired in  the  estray,  since  it  did  not 
specify  the  time,  place  or  justice  be- 
fore whom  he  would  establish  it,  the 
court  saying,  at  page  457:  "By  a  fair 
and  reasonable  interpretation  of  the 
statute  (Code,  1876,  §1569),  the  party 
claiming  an  estray  must  notify  the 
taker,  not  only  of  his  claim,  but  also 
of  the  time,  place,  and  before  what 
justice  he  will  establish  it.  The  in- 
tention of  the  statute  is,  that  the  taker 
shall  have  an  opportunity  to  appear 
and  contest  the  ownership  of  the  claim- 
ant." 

40.  1  Bl.  Com.  298,  and  the  follow- 
ing cases:  Ark. — Phelan  v.  Bonham,  9 
Ark.  389;  Davis  v.  Calvert,  17  Ark. 
85.  Ky.— Garabrant  V.  Vaughn,  2  B. 
Mon.  327.  Mo. — Cummings  v.  Ellis, 
140  Mo.  App.  102,  119  S.  W.  512. 

41.  Stephenson  v.  Brunson,  83  Ala. 
455,   3   So.   768. 

42.  Stephenson  v.  Brunson,  83  Ala. 
455,  3   So.   768. 
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ownership  requiring  the  taker-up  to  deliver  up  the  estray  upon  pay- 
ment of  the  legal  costs,  such  order  is  not  appealable,  as  the  object  of 
the  statute  is  to  enable  the  taker-up  of  a  stray  animal  to  restore  it 
to  its  owner  and  obtain  indemnity  against  the  bond  given  to  the  county ; 
but  the  right  of  the  animal  is  not  determined.''^ 

m.  CRIMINAL  REMEDIES  FOR  VIOLATION  OP  PRO- 
VISIONS AS  TO  TAKING-UP  OR  DISPOSITION  OF  ESTRAYS. 

A.  General  Provision.  —  Statutes  in  some  states  make  it  a  criminal 
offense  to  take  up  and  use  an  estray  without  first  having  complied  with 
the  law  relative  to  such  matters.** 

B.  The  Indictment  or  Information.  —  1.  Alleging  Animal  To 
Be  an  Estray.  —  An  indictment  for  taking  up  and  using  an  animal 
without  compliance  with  the  statutory  prerequisites  must  allege  that 
the  animal  so  taken  up  was  an  estray.*^ 

2.  Failure  To  Comply  With  the  Statutory  Prerequisites.  —  In  an 
indictment  charging  a  person,  who  has  taken  up  an  estray,  with  not 
complying  with  the  provisions  of  the  statute  relative  to  estrays,  the 
particular  acts  which  the  defendant  has  omitted  to  perform  must  be 


43.  Langley  v.  Barkman,  23  Ark. 
293  (under  §26,  ch.  66,  Gould's  Dig.), 
in  which  the  justice  made  an  order  re- 
quiring B,  who  had  taken  up  a  colt, 
to  give  up  the  animal  to  L,  who  had 
established  his  claim  to  it,  upon  his 
paying  all  legal  costs,  and  ordering  B 
to  pay  "all  further  costs."  And  the 
court  held  that  the  proceeding  before 
the  justice  was  not  appealable,  as  by 
§29  if  the  taker-up  refuses  to  deliver 
up  the  animal  upon  such  order,  an  ac- 
tion of  detinue  or  trover  in  which  the 
right  of  property  may  be  tried  is  the 
proper  remedy. 

See  generally  the  title  "Appeals." 

44.  Arkansas. — Under  Kirby's  Dig., 
§7867,  it  is  made  a  misdemeanor  "if 
any  person  shall  fail  to  advertise  any 
estray  according  to  law."  Conditt  v. 
Holden,  92   Ark.   618,   123  S.  W.   765. 

Texas. — Willson  's  Crim.  St.,  art.  771 
(Penal  Code,  Tex.,  art.  918);  State  v. 
Armontront,  21  Tex.  472;  Cochran  v. 
State,  36  Tex.  Crim.  115,  35  S.  W.  968; 
Davis  V.  State,  30  Tex.  352  (wherein 
the  court  said:  "The  mere  using  of 
a  stray  horse  is  no  offense,  and  may 
be  very  innocently  done,  if  the  animal 
be  obtained  in  good  faith  after  he  had 
been  taken  up  by  some  other  person. 
The  law  requires  the  party  taking  up 
the  animal  to  comply  with  the  estray 
laws;  and,  if  this  should  be  done  by 
him,  and  another  party  should  after- 
wards use  him,  without  also  complying 
with  the  same  laws,  he  would  not   be 


guilty  of  a  violation  of  the  law"). 

See  Thompson  v.  State,  37  Tex.  Crim. 
654,  40  S.  W.  997,  in  which  it  was  held 
that  the  defendant,  whose  sons  had 
taken  up  and  broken  an  estray,  was 
not  guilty  of  the  offense  charged  under 
the  estray  law,  he  not  taking  up  or 
using  the  animal,  or  authorizing  his 
sons  so  to   do. 

The  feeding  of  an  animal  is  not 
the  character  of  "use"  contemplated 
by  the  statute,  however.  So  a  defend- 
ant who  had  taken  up  a  hog  and  placed 
it  in  his  pen,  but  never  used  it,  was 
hpid  not  to  be  guilty  under  the  statute.- 
Williams  V.  State  (Tex.  Crim.),  78  S. 
W.  928, 

45.  In  State  v.  Meschae,  30  Tex. 
519,  where  the  statute  provided  that 
"if  any  person  shall,  without  comply- 
ing with  the  laws  regulating  estrays, 
take  up  and  use  or  otherwise  dispose 
of  any  animal  coming  within  the  mean- 
ing of  an  estray,"  etc.,  and  the  indict- 
ment charged  the  defendant  with  tak- 
ing up  and  using  a  horse,  "coming 
within  the  meaning  of  an  estray," 
without  the  consent  of  the  owner,  it 
was  held  that  "coming  within  the 
meaning  of  an  estray"  was  not  an 
averment  that  the  horse  was  an  "es- 
tray," which  it  would  be  an  offense 
to  take  up,  and  that  the  indictment 
was  not  sufficiently  definite  as  to  the 
offense   charged. 

See  generally  the  title  "Indictment 
and  Information." 
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stated."  If  the  statute  makes  it  an  offense  to  use  or  dispose  of  an 
estray  without  complying  with  the  laws  regulating  estrays,  an  indict- 
ment therefor  must  charge  that  the  using  or  disposing  of  the  estray 
was  done  ''without  complying  with  the  laws  regulating  estrays,"  or 
language  equivalent  thereto,  as  this  is  a  necessary  ingredient  of  the 
offense/^ 

3.  Ownership  of  Animal.  —  If  the  name  of  the  owner  of  the  animal 
is  known  at  the  time  of  the  prosecution  under  the  statutes  making  it 
an  offense  to  dispose  of  an  animal  without  complying  with  the  estray 
laws,  it  should  be  alleged  in  the  indictment;*^  but,  if  the  owner  is  not 
known,  it  is  sufficient  to  allege  that  the  animal  is  the  property  of  some 
person  unknown  to  the  grand  jury.*''  An  allegation,  however,  that  the 
animal  is  an  estray  is  a  sufficient  averment  that  the  ownership  is 
unknown.^" 

4.  Description  of  Animal.  —  It  is  not  necessary  to  set  forth  the 
age,  color,  sex,  or  marks  and  brands  of  the  animal  in  an  indictment, 
for  taking  up  and  using  an  estray,  contrary  to  the  statutes.^^ 


46.  Dixon  v.  State,  4  Blackt.  (Ind.) 
312. 

47.  The  estray  cases  (Gonzales  v. 
State;  Johnson  v.  State),  31  Tex.  205; 
State  V.  Hutchinson,  26  Tex.  111.  See 
also  State  v.  Moreland,  27  Tex.  726 
(involving  §7756  of  the  penal  code), 
wherein  it  was  held  that  an  averment 
in  the  indictment  for  the  unlawful  use 
of  an  animal  that  the  defendant  took 
up  and  used  certain  oxen  "without 
estraying  the  same,  in  the  manner  pre- 
scribed by  law,"  was  equivalent  to 
using  the  language  of  the  statute,  as 
quoted  in  the  text. 

Since  the  using  or  disposing  of  an 
estray  is  the  gravamen  of  the  offense 
under  the  Texas  statute,  an  allegation 
that  the  disposition  of  the  animal  was 
without  first  complying  with  the  pro- 
visions as  to  estrays,  is  sufficient.  Ash- 
croft   V.    State,    32    Tex.    109. 

48.  State  v.  Apel,  14  Tex.  4^8.  And 
the  indictment  is  not  considered  re- 
pugnant in  that  it  avers  that  the  ani- 
mal was  an  estray  and  also  avers  the 
owner's  name,  it  being  sufficient  to 
constitute  the  animal  an  estray  within 
the  meaning  of  the  statute  that  its 
owner  be  unknown  at  the  time  of  the 
unlawful    act. 

An  indictment  charging  the  defend- 
ant with  "taking  up  and  using  an 
estray  whose  owner  was  known  to  the 
grand  jury,"  upon  exception  was  held 
sufficient.  That  the  owner  of  the  ani- 
mal had  been  discovered,  and  was 
known  when  the  indictment  was  found, 
is  no  proof  that  the  animal  was  not  an 
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estray     when     taken     up.       State     v. 
Fletcher,   35   Tex.   740. 

49.  State  v.  Carabin,  33  Tex.  697 
(in  which  the  allegation  was  "one  bay 
horse  of  the  value  of  one  hundred  dol- 
lars, not  of  his  own  property,  but  of 
the  property  of  some  other  person,  to 
the  grand  jurors  unknown,  which  said 
horse  was  then  and  there  an  estray"); 
State  V.  Ivy,  33  Tex.  647  (the  indict- 
ment being  for  the  unlawful  use  of 
an  estray) ;  Davis  v.  State,  2  Tex.  App. 
162. 

50.  State  v.  Anderson,  34  Tex.  611. 

51.  State  V.  Crist,  32  Tex.  99,  in 
which  the  court  said:  "This  minute- 
ness of  description,  to  fix  the  identity 
of  the  subject,  is  neither  necessary 
in  this,  nor  in  a  prosecution  for  theft. 
The  circumstances  of  time,  place,  and 
the  general  nature  of  the  subject  of 
the  alleged  offense  are  sufficient  i7idicia 
to  enable  the  accused  successfully  to 
plead  the  judgment  of  acquittal  or  con- 
nection in  bar  of  a  subsequent  prose- 
cution for  the  same  offense."  But  see 
State  V.  Meschac,  30  Tex.  519,  where 
the  court  said:  "We  will  not  under- 
take to  define  the  only  descriptions  of 
a  good  indictment  of  this  character, 
but  will  mention  that  a  description  by 
age,  color,  sex  and  brands,  if  any, 
would  easily  lead  to  the  identification 
of  each  offense." 

Brands. — An  indictment  for  unlaw- 
fully using  an  estray,  which  described 
the  animal  as  "a  certain  estray  mule, 
then  and  there  being  found,  branded 
with  a  mule  shoe  on  the  left  shoulder, 
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5.  Value.  —  "Where  the  statute  imposes  a  penalty,  measured  by  the 
value  of  the  animal,  for  disposing  of  an  estray  without  complying  with 
the  law,  an  indictment  based  upon  such  statute  must  allege  the  value 
of  the  animal  or  it  will  be  fatally  defective.'^^ 

6.  Alleging  Conversion  of  an  Estray.  —  An  allegation  in  an  indict- 
ment for  the  conversion  of  an  estray  is  sufficient  without  alleging  the 
particular  acts  of  conversion.^^ 

Where  it  is  made  unlawful  by  statute  to  take  up  an  animal  between 
certain  dates,  unless  they  be  found  in  the  enclosure  of  the  taker-up, 
an  indictment  for  the  unlawful  conversion  must  aver  that  the  animal 
was  taken  up  at  a  time  prohibited  by  law,^*  and  that  it  was  not  taken 
up  while  within  the  enclosures  of  the  person  charged.^^ 

7.  Alleging  Killing  of  an  Estray.  —  Under  a  statute  making  it  un- 
lawful to  dispose  of  an  estray,  an  indictment  alleging  the  killing  of 
an  estray  by  one  who  has  taken  it  up  sufficiently  alleges  an  unlawful 
disposition  and  the  manner  in  which  it  was  done;^''  but  an  averment 
that  the  estray  was  killed  and  not  charging  the  defendant  with  the 
killing  is  insufficient.^^ 

8.  Alleging  Sale  of  Estray.  —  Where  a  statute  makes  it  unlawful 
for  a  person  taking  up  an  estray  to  sell  the  same  before  title  is  vested 
in  him,  an  indictment  charging  such  an  offense  must  allege  the  sale  of 
the  estray  to  have  been  before  the  title  was  vested  in  the  taker-up.^^ 
It  is  not  necessary,  however,  to  negative  the  consent  of  the  owner  to  the 
sale.^® 

9.  Laying  Venue.  —  Since,  in  a  prosecution  for  unlawfully  killing 
an  estray,  the  gist  of  the  offense  is  the  unlawful  disposition  made  of 
the  animal,  the  venue  should  be  laid  in  the  county  where  this  act  was 
done,  and  not  in  that  where  the  animal  was  estrayed.''*' 

10.  Charging  Offense  in  Language  of  the  Statute.  —  An  indict- 
ment or  information  charging  that  the  person  accused  has  violated  the 
terms  of  the  estray  laws  is  sufficient  if  made  substantially  in  the  lan- 
guage of  the  statute  defining  the  offense.*'^ 


and  the  tip  of  the  right  ear  off,  of 
the  value  of  one  hundred  dollars," 
was  held  sufficient  in  State  v.  Ander- 
son, 34  Tex.  611,  so  far  as  description 
was   concerned. 

52.  Osborn  v.  State,  33  Tex.  546; 
Tharp  v.  State,  28  Tex.  697;  State  v. 
McCormack,    22    Tex.    297. 

53.  Greene  v.  State,  79  Ind.  537, 
holding  that  the  conversion  is  a  fact, 
and  indictments  are  required  to  state 
facts,  not  evidence. 

54.  Time  is  essential  and  must  be 
correctly  laid  and  proved.  Greene  v. 
State,   79   Ind.   537. 

55.  Greene  v.   State,   79   Ind.   537. 

56.  Brogden   v.    State,   44    Tex.    103. 

57.  State  v.  Derossett,  19  Mo.  383 
(defect  fatal  on  motion  in  arrest  of 
judgment). 


58.  Mo.  Act,  1845,  §29,  E.  C,  1845, 
p.  1039;  State  v.  Williams,  19  Mo.  389. 

59.  Floyd  v.  State  (Tex.  Crim.),  68 
S.   W.   690. 

60.  Brogden  v.  State,  44  Tex.  103. 

61.  State  V.  Dunham,  34  Tex.  675. 
See  State  v.  Moreland,  27  Tex.  726 
(wherein  the  court  said:  "It  is  better 
to  pursue  the  words  of  the  statute, 
as  it  precludes  all  doubt  about  the 
meaning  of  the  expression  used"); 
State  V.  Hutchinson,  26  Tex.  Ill  (hold- 
ing that  a  failure  to  follow  statutory 
definition  of  the  offense  rendered  the 
indictment    insufficient). 

Indiana. — Section  2157  Eev.  St., 
1881,  made  it  a  misdemeanor  for  the 
taker-up  of  estray  property  to  "con- 
vert the  same  to  his  own  use  before 
the    title   thereto    shall    vest    in    him," 
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IV.  CIVIL  REMEDIES  WHERE  PROVISIONS  AS  TO  ESTRAYS 
ARE  DISREGARDED.  —  A.  General  Statement.  —  Some  statutes 
provide  for  a  civil  remedy  against  a  person,  who  takes  up  an  estray,*^ 
or  uses  an  astray  without  first  complying  with    the    estray    laws."* 

B.  Parties.  —  Where  the  statutes  provide  for  a  penalty  against  a 
person  taking  up  an  estray,  for  not  complying  with  the  law  in  that 
regard,  and  making  such  penalty  forfeitable  to  the  informer,  a  suit  to 
recover  the  penalty  may  be  brought  in  the  name  of  the  informer.®* 
But  no  person,  who  has  no  special  property  in  the  animal,  can  sue 
the  person,  taking  up  an  animal  as  an  estray,  for  a  failure  to  comply 
with  the  statute,  since  any  injury,  which  may  result  from  a  failure  to 
comply  Avith  the  statute,  is  then  against  the  owner,  who,  if  an  action 
is  maintainable  at  all,  may  properly  recover  for  the  same.®^ 


and  a  statute  provided  that  the  taking 
must  be  advertised  before  title  could 
pass.  The  charge  in  the  information 
in  Smith  v.  State,  85  Ind.  553,  followed 
the  language  of  the  statutes  and  was 
held   sufficient. 

62.  Violation  of  Appraisement  Pro- 
visions.— Thus,  under  a  statute  making 
the  taker  of  an  estray  liable  to  the 
county  or  owner  in  five  times  the  value 
of  the  animal,  if  he  fails  to  have  it 
appraised  by  two  freeholders,  a  person 
who  took  up  hogs  as  estrays  and  had 
them  appraised  by  two  persons  not  free- 
holders, and  sold,  was  liable  to  the  own- 
er in  an  action  to  recover  the  penalty. 
Walker  v.  Collier,  61  Ga.  341,  under 
§1436  of  the  Georgia  Code.  But  under 
the  same  statute  a  person  who  acted 
in  good  faith  and  upon  the  advice 
of  the  ordinary  in  appraising  and  re- 
turning an  animal  taken  up  as  an 
estray,  was  held  not  liable  to  the  pen- 
alty, although  one  of  the  two  appraisers 
was  not  strictly  a  freeholder  and  the 
return  was  one  day  later  than  the  stat- 
utory time.  Houser  v.  Scott,  65  Ga. 
425. 

Failure  to  Give  Statutory  Notice. 
Though  a  statute  provided  for  the  pay- 
ment of  one-half  of  the  value  of  the 
estray  to  the  county  court,  if  not 
claimed  within  a  year,  and  on  a  failure 
to  make  such  payment,  the  taker  was 
liable  for  the  value  of  the  animal,  and 
a  later  statute  provided  for  the  giving 
of  a  bond  to  pay  one-half  of  the  ap- 
praised value  of  the  estray  unless  it 
was  claimed,  died  or  escaped  within  a 
year,  and  required  the  giving  of  notice 
of  these  facts  to  the  clerk  of  the  court, 
the  failure  to  give  notice  of  these 
facts  does  not  render  him  liable  for 
the  value  of  the  estray  as  provided  for 
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in  the  early  statute,  but  he  is  liable 
only  according  to  the  terms  of  the 
bond  as  given  by  him  for  one-half  of 
the  appraised  value.  Clerk  of  County 
i\   Anderson,   11   Ala.   410. 

63.  State  v.  Armontrout,  21  Tex. 
472. 

What  Use  Contemplated  by  Statute. 
A  person  killing  an  estray  within 
twelve  months  after  the  straying,  and 
appropriating  it  to  his  own  use,  is  lia- 
ble to  the  penalty  given  by  the  stat- 
ute agaiust  "any  person  who  shall  take 
up  or  use  an  estray  contrary  to  the 
meaning  of  the  act,"  and  the  statute 
is  held  to  include  any  kind  of  use  or 
disposition  which  would  defeat  its  gen- 
eral objects.  Simpson  v.  Talbot,  25 
Ala.  469,  470.  But  it  was  held  in  Smith 
V.  Ewers,  21  Ala.  38,  that  a  party 
was  not  liable  to  the  statutory  penalty 
for  selling  an  animal  before  the  statu- 
tory period,  when  the  statutory  pre- 
requisites as  to  having  an  animal  de- 
clared an  estray  had  not  been  com- 
plied with. 

Use  by  Other  Than  Original  Taker. 
Since  all  penal  statutes  are  construed 
strictly,  under  a  statute  providing  a 
penalty  of  $100  if  any  person  takes 
up  or  uses  an  estray  without  first  hav- 
ing it  appraised  and  giving  bond,  one 
receiving  an  animal  from  a  person  who 
had  taken  it  up,  but  who  had  not  com- 
plied with  the  law,  and  working  the 
same,  is  not  liable  for  the  statutory 
penalty.     Butler  v.  Cook,  14  Ala.  576. 

64.  In  Ryder  v.  Hulscher,  40  111. 
App.  77,  it  was  held  that  the  action 
should  be  brought  in  the  name  of  the 
informer  for  the  use  of  himself  and 
the  county,  and  that  the  state  had  no 
interest   in   the   recovery. 

65.  Palmer  v.   West,   12   Johns.    (N. 
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A  person  taking  up  an  estray,  but  failing  to  comply  with  tlie 
requisites  of  the  statute  in  regard  thereto,  cannot  maintain  replevin 
against  one  who  has  come  into  the  possession  of  the  animal,''^  or  as 
against  the  original  owner,  who  has  secured  possession  of  it."  And 
where  a  person  has  not  kept  an  animal  for  the  length  of  time  necessary 
to  vest  the  right  of  property  in  him  as  the  taker-up,  he  cannot  main- 
tain an  action  of  trover  against  one  who  has  the  possession  by  finding 
or  other  lawful  means.*^^ 

C.  Form  op  Action.  —  1.  Where  Statute  Prescribes  Mode. 
Where  the  statute  points  out  the  particular  mode  in  which  a  penalty 
against  one  for  converting  an  estray  to  his  own  use  may  be  recovered, 
that  mode  must  be  pursued.^® 

2.  Trespass,  —  Where  the  statutory  prerequisites  as  to  having  the 
animal  declared  an  estray  have  not  been  complied  with,  the  party 
taking  up  and  holding  the  estray  is  liable  to  an  action  of  trespass  by 
the  owner.^°     And  although  the  original  taking  be  lawful,^^  if  the 


Y.)  186,  in  which  the  owner  of  an 
animal  hired  it  to  another,  from  whom 
it  strayed  and  came  into  the  possession 
of  one,  by  delivery  from  a  person  who 
had  taken  it  up,  and  an  action  on  the 
case  for  negligence  was  brought  by  the 
person  to  whom  it  had  been  originally 
hired,  against  the  person  taking  it  up 
for  failure  to  comply  with  the  statute 
in  regard  to  estrays.  It  was  held  that 
the  plaintiff,  in  order  to  recover,  must 
Bhow  both  the  negligence  and  the  in- 
jury to  him  by  reason  of  the  failure 
of  defendant  to  comply  with  the  stat- 
ute. 

66.  To  maintain  the  action  of  re- 
plevin, the  plaintiff  must  show  the  title 
in  himself,  or  a  present  right  to  pos- 
eession.  If  the  person  taking  up  an 
estray  takes  the  steps  required  by  the 
statute  to  have  the  animal  appraised 
and  advertised,  he  would  then  acquire 
a  right  of  possession,  which  will  en- 
able him  to  sustain  such  an  action. 
Only  by  proceedings  instituted  under 
the  estray  laws  can  a  person  assert  a 
right  of  possession.  Duncan  v.  Starr, 
9  Lea   (Tenn.)    238. 

67.  Bayless  v.  Lie  Faivre,  37  Mo. 
119;  Wright  V.  Eichmond,  21  Mo.  App. 
76. 

Even  though  the  taker-up  neglected 
to  finish  complying  with  the  statute 
by  virtue  of  the  owner's  claim  of  own- 
ership and  promise  to  produce  wit- 
nesses in  support  thereof.  Wright  V. 
Eichmond,   21    Mo.   App.   76. 

Good  Faith. — But  where  the  person 
taking  up  an  animal,  in  endeavoring 
in  good  faith  to  comply  with  the   re- 


quirements of  the  law  in  regard  to 
estrays,  omitted  to  give  the  requisite 
notice  in  respect  to  the  same,  it  was 
held  that,  nevertheless,  such  persons 
might  maintain  an  action  against  a 
wrong-doer  for  injury  to  the  animal 
taken  up.  Chicago,  etc.  E.  E.  Co.  v. 
Shultz,  55  111.  421. 

68.  Geohagan  v.  Baker,  3  Bibb 
(Ky.)  284,  holding  that  the  person  in 
possession  was  entitled  to  retain  the 
animal  as  against  all  but  the  original 
owner. 

69.  Ward  V.  Tyler,  1  Nott  &  McC. 
(S.  C.)  22. 

In  Georgia,  where  one  of  the  ani- 
mals designated  in  §2032  of  the  Civil 
Code  of  1910  has  been  impounded  a3 
authorized  by  §2033,  and  has  subse- 
quently been  disposed  of  by  the  taker- 
up  as  provided  by  law  in  cases  of 
estrays,  a  possessory  warrant  to  re- 
cover the  animal  will  not  lie  in  favor 
of  its  owner  against  the  taker-up;  but 
the  owner  is  relegated  to  the  provisions 
of  §2034  of  the  Civil  Code  for  the 
recovery  of  his  property  so  impounded, 
and  the  determination  of  the  relative 
rights  arising  between  him  and  the 
taker-up  of  the  animal,  and  the  adjust- 
ment and  settlement  of  any  damages 
claimed  by  either  in  connection  with 
the  impounding.  Smith  V.  Whelchel 
(Ga.),  74  S.  E.  573. 

70.  Nelson  v.  Merriam,  4  Pick. 
(Mass.)    249. 

See  generally  the   title    "Trespass." 

71.  Oxley  v.  Watts,  1  T.  E.  12,  99 
Eng.  Eeprint  944. 
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person  taking  up  the  estray  uses  the  same  without  complying  with  the 
est  ray  laws,  he  likewise  subjects  himself  to  an  action  of  trespass  by 
the  owner."- 

3.  Replevin.  —  Replevin  will  lie  against  one  taking  up  an  estray, 
whore  he  has  failed  to  comply  with  the  statute  and  refuses  upon  de- 
mand of  the  owner  to  deliver  the  animal/^  or  where  the  animal  taken 
up  is  not  properly  an  estray.'^*  And  under  some  statutes  the  action 
will  lie  even  where  the  taker  has  complied  with  all  the  requirements  of 
the  statute,  where  the  owner  has  tendered  the  expenses  incurred  in 
accordance  with  the  statute  and  the  taker  refuses  to  surrender  the 
animalJ^ 

4.  Trover,  —  Trover  will  not  lie  against  a  person  taking  up  an 
estray,  though  such  person  neglects  to  pursue  the  course  prescribed 
by  the  statutes  unless  he  uses  the  stray  or  refuses  to  deliver  it 
upon  demand^* 

D.  Demand,  —  Where  the  taker-up  of  a  stray  animal  acquires  nb 
rights  by  such  taking,  a  demand  is  not  necessary  to  enable  the  owner 
to  sue  for  its  conversion,"  or  to  maintain  an  action    of    replevinJ^ 

E.  Pleading.  —  1.  Declaration.  —  Where  the  statute  has  limited 
the  duty  of  advertising  to  the  cases  in  which  the  owner  is  unknown 
to  the  party  who  has  taken  possession,  a  declaration  in  an  action  to 
recover  a  penalty  inflicted  for  keeping  possession  without  so  advertis- 
ing, which  omits  to  allege  that  the  owner  of  the  animals  was  not  known 
to  the  defendant,  does  not  state  a  cause  of  action.'^" 

Under  a  statute  making  a  person  liable  to  a  penalty  for  divesting 


72.  Barrett  v.  Lightfoot,  1  T.  B. 
Mon.  (Ky.)  241,  15  Am.  Dec.  110; 
Bagshavre  v.  Goward,  Cro.  Jac.  147,  79 
Eng.  Reprint  129;  Oxley  v.  Watts,  1 
T.   R.    12,   99   Eng.   Reprint   944. 

One  receiving  estrays  and  using 
them,  with  a  knowledge  that  the  per- 
son from  whom  received  committed  a 
trespass  in  taking  them  up,  may  sub- 
ject himself  to  an  action  of  trespass. 
Butler  V.   Cook,   14   Ala.   576,   580. 

73.  Johns  V.  Head,  41  Kan.  282, 
288,  21  Pac.  236,  under  which  a  Kansas 
statute  providing  that  "a  person  in- 
jured in  property  by  the  running  at 
large  of  any  animal"  might  "take  the 
same  into  custody  until  all  such  dam- 
ages'' were  paid  and  hold  the  same 
for  five  days  without  commencing  ac- 
tion against  the  owner  for  such  dam- 
ages, but  which  provided  that  in  case 
such  action  was  not  commenced  within 
five  days,  no  such  right  to  hold  them 
should  exist  beyond  such  time,  in  an 
action  of  replevin,  the  owner  was  en- 
titled to  recovei  possession  of  his  prop- 
erty, the  possession  of  the  taker  being 
wrongful. 
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Under  a  statute  requiring  the  owner 
to  prove  his  property  and  tender  or 
pay  the  costs  of  the  taker-up,  an  owner 
of  an  estray  cannot  maintain  replevin 
therefor,  until  he  has  complied  with 
such  statute.  Phelan  v.  Bonham,  9 
Ark.    389. 

See  generally  the  title   "Replevin." 

74.  Walters  v.  Glats,  29  Iowa  437, 
in  which  the  owner  of  the  animal  was 
known  to  the  person  attempting  to 
take  it  up,  and  therefor  it  was  not  an 
estray. 

75.  Ilcinke  v.  Helm,  90  Neb.  746, 
134   jST.  W.   523. 

76.  Wilson  v.  McLaughlin,  107  Mass. 
587;  Nelson  v.  Merriam,  4  Pick. 
(Mass.)  249.  See  also  Drake  v.  Shor- 
ter, 4  Esp.   (Eng.)    165. 

See  generally  the  title  "Trover  and 
Conversion. ' ' 

77.  Ray   v.    Davison,    24   Mo.    280. 

78.  Storms  v.  White,  23  Mo.  App. 
31. 

79.  Hardy  v.  Nye,  63  N.  H.  612. 
•See  geiin-ally  the  title  "Declaration 

and  Complaint." 
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the  owner  of  his  property  in  an  estray  within  a  specified  time  after 
the  appraisement,  an  averment  in  the  declaration  laying  the  time 
under  a  videlicet,  although  the  time  specified  is  within  the  time  re- 
quired after  the  alleged  straying,  is  not  sufficient,^" 

2.  Answer.  —  In  an  action  for  recovery  of  animals  and  damages 
for  detention,  if  defendant  justifies  under  statutory  authority,  the 
answer  must  show  a  strict  compliance  with  the  statute  as  to  taking 
up  the  animal.^^  And  if  the  statute  allows  only  certain  classes  of 
persons  to  take  up  an  estray,  an  allegation  that  the  taker-up  comes 
within  this  class  of  persons  is  essential.®^ 

The  plea,  however,  need  not  aver  that  the  defendant  was  not  guilty 
of  any  abuse  of  the  animal  and  that  he  had  not  worked  it,  for  such 
averments,  if  the  defendant  violated  the  law  in  regard  to  the  estray, 
are  matters  of  replication.*^  But  a  plea,  to  an  action  for  replevin, 
that  the  defendant  took  it  up  as  an  estray,  and  regularly  posted  it  as 
such,  as  required  by  law,  and  that  the  plaintiff  did  not  prove  property 
in  said  estray,  and  pay  or  tender  the  necessary  fees  as  required  by 
law,  was  held  sufficient,  without  setting  forth  a  compliance  in  detail 
with  all  the  steps  required  by  the  statute  in  posting  a  stray  animal.** 

3,  Replication.  —  In  an  action  of  trespass  for  taking  and  carrying 
away  an  animal,  if  the  defendant  justifies  as  for  an  estray,  a  repli- 
cation that  the  defendant  used  the  animal  is  not  a  departure,  for  he 
is  thereby  rendered  a  trespasser  ah  initio}^ 

F.  Trial.  —  1.  Presumptions  and  Burden  of  Proof.  —  The  law 
will  not  presume,  in  favor  of  the  taker-up,  that  the  officers  have  done 
their  duty  in  compliance  with  the  requirements  of  the  statutes  relating 
to  the  taking  up  of  estrays.*^ 


80.  Simpson  v.  Talbot,  25  Ala.  469. 

81.  Frazier  r.  Gear,  1  Ind.  App.  38, 
27  N.  E.  442.  See  also  Mills  v.  For- 
tune, 14  N.  D.  460,  105  N.  W.  235, 
wherein  the  court  said:  "It  was  in- 
cumbent on  the  defendant  to  allege 
and  prove  .  .  .  that  he  advertised  the 
same  properly,  that  he  caused  the  same 
(estray)  to  be  appraised." 

See   generally   the   title    "Answers." 

82.  An  answer,  though  averring 
facts  showing  the  taking  up  to  be  ac- 
cording to  law,  if  it  omitted  to  aver 
that  the  person  so  taking  was  a  resi- 
dent of  the  township  in  which  the  ani- 
mal was  found  at  the  time  of  the  tak- 
ing is  insufficient.  Frazier  v.  Goar,  1 
Ind.  App.  38,  27  N.  E.  442. 

See  Mills  v.  Fortune,  14  N.  D.  460, 
105  N.  W.  235,  236,  in  which  the  re- 
fendant  claimed  a  lien  upon  an  animal 
for  having  taken  it  up  as  an  estray, 
and  it  was  held  that,  since  he  must 
show  a  strict  compliance  with  the  stat- 
ute, it  was  necessary  for  him  to  allege 
that  he  was  a  resident  and  householder 


of  the  county;  and,  in  addition,  under 
the  North  "^  Dakota  statute,  §§1571, 
1584,  Eev.  Codes,  1899,  it  was  neces- 
sary for  him  to  allege  that  he  took 
up  and  found  the  estray  in  the  vicinity 
of  his  residence,  that  he  advertised 
the  same  and  that  he  caused  the  same 
to  be  appraised. 

83.  Barnes  r.  Tannehill,  7  Blackf. 
(Ind.)    604. 

84.  Davis   v.   Calvert,   17  Ark.   85. 

85.  Bagshawe  v.  Goward,  Cro.  Jac. 
147,  79  Eng.  Reprint  129.  See  gener- 
ally the  titles  "Departure;"  "Repli- 
cation or  Reply." 

86.  Crook    v.    Feebly,    8    Mo.    344. 
But  the  burden  is  on  him  who  claims 

an  animal  under  title  acquired  by  com- 
plying with  the  estray  laws,  to  show 
affirmatively  that  the  statute  has  been 
strictly  complied  with.  McCrossin  V. 
Davis,  100   Ala.  631,  13   So.  607. 

In  Missouri  the  court  expressed  it- 
self even  more  strongly  on  the  duty  to 
comply  with  the  law.  "The  party  who 
seeks  to  detain  property  as  an  estraj'. 
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In  a  statutory  action  for  the  recovery  of  a  penalty,  since  the  pro- 
ceeding is  not  a  criminal  one,  proof  beyond  a  reasonable  doubt  of  de- 
fendant's guilt  is  not  necessary." 

2.  Questions  for  Jury.  —  The  question  as  to  whether  animals  are 
estrays  or  not  is  a  proper  one  for  the  jury  to  determine,  after  being 
instructed  as  to  what  constitutes  an  estray.** 

3.  Instructions.  —  In  an  action  of  replevin  to  recover  an  animal 
an  instruction  as  to  what  constituted  an  estray  which  included  the 
reading  of  an  entire  case  involving  points  not  similar  to  the  case  at 
bar,  though  giving  a  correct  definition  of  an  estray,  is  erroneous,  as 
it  tends  to  mislead  and  confuse  the  jury.®" 


must  show  that  he  did  all  on  his  part, 
exactly  as  the  law  requires  it  should 
be  done."  And  "he  must  show  that 
all  the  law  required  of  the  justice  was 
done  by  him."  Harryman  v.  Titus,  3 
Mo.  302.  See  also  Crook  t\  Peebly, 
S  Mo.  344. 

A  person  who  claims  a  lien  upon  an 
animal  for  having  taken  it  up  as  an 
estray  must  show  a  full  and  strict  com- 
pliance with  every  requirement  of  the 
statute  creating  such  a  lien.  Mills  v. 
Fortune,  14  N.  D.  460,  105  K  W.  235, 
citing  McCrossin  v.  Davis,  100  Ala. 
641,  13  So.  607;  Stewart  V.  Hunter,  16 
Ore.  62,  16  Pac.  876. 

87.  Palmer  v.  People,  109  111.  App. 
269;  Sloan  v.  People,  108  111.  App.  545. 


Furthermore,  an  instruction  "that  a 
slight  preponderance  of  the  evidence 
was  not  suflieient,  but  the  proof  must 
be  of  such  a  character  as  to  produce 
upon  the  minds  of  the  jury  that  degree 
of  conviction  upon  which  they  would 
be  willing  to  act  in  the  more  import- 
ant affairs  of  life,"  was  upheld.  Pal- 
mer v.  People,  109  111.  App.  269;  Sloan 
V.  People,  108  111.  App.  545. 

88.  Stewart  v.  Hunter,  16  Ore.  62, 
16  Pac.  876. 

89.  Stewart  v.  Hunter,  16  Ore.  62, 
16  Pac.  876,  wherein  the  court  said 
that  the  portion  of  the  previous  opin- 
ion should  be  delivered  as  the  court's 
own  opinion  of  the  law. 


EXAMINATION  OF  PARTIES  BEFORE  TRIAL.  —  See  Discovery. 

EXAMINATION  OF  PERSONS  ACCUSED  OF  CRIME.  —  See  Pre- 
liminary Examination. 

EXCEPTIONS.  —  See  Bills  of  Exceptions ;  Objections  and  Exceptions. 

EXCLUSION  ACTS.  — See  Naturalization. 

EXECUTION.  —  See  Judgments  and  Decrees,  Enforcement  of. 
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I.     ACTIONS  BY  EXECUTORS  AND  ADMINISTRATORS.  —  A. 

Capacity.  —  1.  In  General.  —  An  executor  or  administrator  may  in- 
stitute the  proceedings  necessary  to  collect  all  debts  due  the  estate^ 
to  gain  possession  of  any  property  which  is  properly  an  asset  of 
decedent's  estate,^  or  to  protect  the  estate  against  any  wrongful  inter- 


1.  Ind. — Cryst  v.  Cryst,  1  Smith 
370.  Ky. — Bennett  v.  Bennett's  Admr., 
134  Ky.  444,  120  S.  W.  372.  La.— La- 
bit  V.  Perry,  28  La.  Ann.  591,  admin- 
istrator may  sue  as  long  as  he  remains 
administrator.  Me. — Gage  v.  Johnson, 
20  Me.  437.  Miss. — McGraw  v.  Rob- 
inson Mercantile  Co.,  95  Miss.  828,  49 
So.  260. 

Foreclosure. — An  administrator  or 
executor  may  institute  proceedings  to 
foreclose  a  mortgage  given  to  secure 
a  debt  due  estate.  Ga. — Flagg  &  Fish 
V.  Johnston,  39  Ga.  26.  Mass.— Taft 
17.  Stevens,  3  Gray  504;  Willard  v.  Na- 
son,  5  Mass.  240  Vt.  —  Herrick's 
Admr.  V.  Teaehout,  74  Vt.  196,  52  Atl. 
432. 

A  vendor's  lien  may  be  foreclosed 
in  equity  by  an  administrator  who 
holds  notes  payable  to  his  intestate 
secured  by  a  lien  on  the  land  of  the 
maker  of  the  notes.  Bell  v.  Faison,  53 
Miss.   354. 

Partition. — In  Alabama,  under  sec- 
tions 3185  and  3187,  code  1S96,  an 
executor  has  authority  to  file,  in  his 
representative  capacity,  a  bill  in 
chancery  for  the  sale  of  land  of  his 
testator  for  partition.  Schuessler  v. 
Goodhue,   146   Ala.   637,   41   So.   958. 

Execution  upon  a  judgment  recovered 
by  intestate  should  be  procured  by  mo- 
tion in  the  action  in  which  such  judg- 
ment was  recovered  and  the  administra- 
tor cannot  maintain  an  action  for  the 
purpose  of  procuring  the  issuance  of 
an  execntion.  Lough  v.  Pitman,  25 
Minn.  120.  Compare  Wooster  v.  Bishop, 
2  Root  (Conn.)  230.  See  generally  the 
title  "Judgment." 

In  New  York,  where  plaintiff  dies 
after  final  judgment  in  his  favor  and 
before  execution  issued,  his  executor  or 
administrator  may  have  the  same  rem- 
edy by  action,  to  enforce  the  judg- 
ment, as  was  obtained  by  scire  facias 
prior  to  the  Code.  Ireland  v.  Litch- 
field, 22  How.  Pr.    (N.  Y.)   178. 

In  Maine,  debt  by  an  administrator 
de  bo7iis  non  upon  an  unsatisfied  judg- 
ment recovered  by  the  original  ad- 
ministrator  does  not  lie.     The   remedy 


is  by  scire  facias.  Paine  v.  Mclntire, 
32  Me.  131. 

Money  Payable  to  Heirs. — The  ad- 
ministrator of  an  estate  cannot  main- 
tain an  action  to  recover  money  due 
upon  a  contract  the  terms  of  which 
make  the  money  payable  to  intestate's 
heirs.  Bomash  r.  Supreme  Sitting,  42 
Minn.  241,  44  N.  W.  12. 

Formal  words  giving  personal  rep- 
resentative of  obligee  authority  to  sue 
are  not  necessary  to  authorize  suit  by 
such  representative  for  breach  of  a 
bond  drawn  to  obligee,  "his  heirs  and 
assigns."  Rynearson  v.  Fredenburg, 
42  Mich.  412,  4  N.  W.  187. 

If  administrator  refuses  to  sue  when 
it  is  his  duty  to  do  so,  the  next  of  kin 
are  not  thereby  given  a  right  to  main- 
tain an  action,  the  proper  remedy  be- 
ing to  have  the  administrator  removed 
and  another  administrator  appointed. 
Norton  v.  Lilley,  210  Mass.  .214,  96 
N.   E.   351. 

Suit  by  Representative  of  Adminis- 
trator.— A  complaint  in  the  name  of 
the  representative  of  a  deceased  ad- 
ministrator as  plaintiff,  on  a  cause  of 
action  which  accrued  to  the  first  intes- 
tate, does  not  show  a  substantial  cause 
of  action.  Morrow  v.  Taggart,  45  Ala. 
293. 

2.  Ala. — Gilmer's  Exr.  v.  Purgason, 
50  Ala.  370.  Cal. — Parks  v.  Mocken- 
haupt,  133  Cal.  424,  65  Pac.  875.  Ga. 
Mayor  of  Chauncey  f.  Brown,  99  Ga. 
766,  26  S.  E.  763.  lU.— Newhall  v. 
Turney,  14  111.  338.  Me. — Pierce  v. 
Strickland,  26  Me.  277,  permitting  ad- 
ministrator to  recover  land  of  which 
he  had  been  disseized  after  he  had 
caused  execution  to  be  levied  on  land 
to  satisfy  a  judgment  recovered  by 
him  as  administrator  on  a  debt  due  his 
intestate.  Mass.— Sears  v.  Carrier,  4 
Allen  339.  N.  J. — Buchanan  v.  Buchan- 
an, 75  N.  J.  Eq.  274,  71  Atl.  745.  Ohio. 
Ward  V.  Ward,  12  Ohio  Cir.  Dec.  59. 

Bill  To  Impress  Trust. — A  bill  to  im- 
press a  trust  upon  real  estate  pur- 
chased with  money  fraudulently  ob- 
tained from  an  intestate  properly  may 
be    filed   by    the    administrator    of    in- 
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'meddling     or     interference     by     any     person      with      its      assets.' 


testate.     Morris  r.  Vyse,  15-4  Mich.  253, 
117   N.  W.   (539. 

Bill  for  Restitution  of  Assets. — Where 
there  are  no  intervening  equities,  an 
executor  can  maintain  an  equitable  ac- 
tion to  have  restored  to  the  trust  es- 
tate a  portion  of  its  assets  which  he 
has  conveyed  away  without  considera- 
tion, acting  by  mistake  as  to  his 
authority  under  will.  Wentzel  v. 
Cheslev,  28  Ohio  C.  C.  192,  18  Ohio  Cir. 
Dec.   192. 

Bill  To  Set  Aside  Deed. — Since  an 
administrator  has  no  interest  in  de- 
cedent's real  estate,  except  where  there 
is  insufficient  personal  property  to  pay 
debts,  he  cannot,  in  the  absence  of  an 
allegation  in  his  bill  that  it  is  filed  in 
the  interest  of  creditors,  maintain  a 
suit  to  set  aside  deeds  executed  by 
his  intestate,  on  the  grounds  of  undue 
influence  and  mental  incapacity.  Pratt 
V.  Millard,  154  Mich.  112,  117  N.  W. 
552. 

Property  Fraudulently  Conveyed. — An 
executor    or     administrator     stands     in 
the    position    of   the    decedent,    and,   in 
the   absence    of   statute,    such   executor 
or  administrator  cannot  have  the  deed 
of  his   decedent  set  aside  in  equity  on 
the    ground    that   it   was   made   by    de- 
cedent to  hinder.     Ala. — Walton  v.  Bon- 
ham,  24  Ala.  513.     Tla. — Kent  v.  Lyon, 
4  Fla.  474,   unless  fraudulent  deed  has 
not   been   consummated   by   delivery   of 
the    property    in    the    lifetime    of    the 
grantor  and  there  is  grant  of  adminis- 
tration before  fraudulent  grantee  takes 
possession.      HI. — Majorowicz     v.     Pay- 
son,  153  111.  484,  39  N.  E.  127.     Mich. 
Bresnahan    v.    Nugent,    106   Mich.    459, 
64  N.  W.  458.    Miss.— Winn  v.  Barnett, 
31  Miss.  653   (although  estate  had  been 
declared   insolvent) ;    Gully   v.   Hull,   31 
Miss.   20.     N.   C. — Burton   v.  Farinholt, 
86   N.   C.   260.      Ore.— King  v.   Boyd,   4 
Ore.     326.       Pa. — Williams'     Admx.     V. 
Williams,  34  Pa.  312,  administratrix  of 
mortgagor  not  permitted  to  set  up  de- 
fense   that    mortgage    was    given    with 
fraudulent   intent   of   keeping   property 
from   creditors.     Tex. — Hunt  v.  Butter- 
worth,  21   Tex.  133;   Cobb   v.  Norwood, 
11   Tex.  556.     Vt. — Admr.  of  Martin  v. 
Martin,  1   Vt.  91,  "though  there   is  no 
other   fund   from   which   the   debts   can 
be  paid." 
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An  administrator  cannot  maintain 
an  action  of  trover  to  recover  property 
fraudulently  transferred  by  his  intes- 
tate. Benjamin  V.  LeBaron's  Admr., 
15  Ohio  517'.  By  statute,  in  some  juris- 
dictions,  a  personal  representative  is 
authorized  to  institute  proceedings  to 
avoid  a  fraudulent  conveyance  when 
such  action  is  necessary  to  obtain 
funds  for  the  payment  of  creditors. 
See  Doney  v.  Dunnick's  Admr.,  4  Ohio 
Cir.  Dec.   380. 

When  administrator  or  executor 
neglects  or  refuses  to  prosecute  suits 
for  the  recovery  of  assets  belonging 
to  his  decedent's  estate,  the  next  of 
kin  are  sometimes  permitted  to  sue  to 
recover  the  property,  joining  the  per- 
sonal representative  as  a  party  defend- 
ant. Buchanan  V.  Buchanan,  75  N.  J. 
Eq.  274,  71  Atl.  745;  Rathbun  v.  Brown- 
ell,  43  Misc.  307,  88  N.  Y.  Supp.  833. 
In  Wisconsin,  under  §3832,  Code  of 
1898,  an  administrator  may,  when  there 
is  a  deficiency  of  assets,  attack  his 
decedent's  transfer  as  made  in  fraud 
of  future  creditors,  for  the  purpose 
of  satisfying  claims  which  were  not  in 
existence  at  the  time  the  conveyance 
sought  to  be  set  aside  was  made.  Saw- 
yer V.  Metters,  133  Wis.  350,  113  N.  W. 
682. 

3.  Ark. — Anderson  v.  Wilson,  13 
Ark.  409.  Ind. — Clegg  v.  Baumberger, 
110  Ind.  536,  9  N.  E.  700;  Thorn  V. 
Tyler,  8  Blackf.  504  (may  proceed  at 
law  or  file  a  bill  in  chancery  against 
one  who  embezzles  any  of  the  goods 
of  decedent).  N.  Y. — Ogsbury  v.  Ogs- 
bury,  115  N.  Y.  290,  22  N.  E.  219; 
Patchen  v.  Wilson,  4  Hill  57.  N.  C. 
Satterwhite  V.  Carson,  25  N.  C.  549. 
S.  C— Carter  v.  Estes,  11  Eich.  L.  363; 
Kerby  V.  Quinn,  Rice  264.  Vt. — Per- 
rin  V.  Granger,  33  Vt.  101;  Manwell 
V.  Briggs,  17  Vt.  176.  Wis. — ^Knox  V. 
Bigelow,   15   Wis.   415. 

Conversion  Before  Appointment  of 
Representative. — The  title  of  executor 
or  administrator  to  the  personal  prop- 
erty of  his  decedent  relates  back,  by 
operation  of  law,  to  the  time  of  the 
death  of  decedent,  so  that  recovery 
may  be  had  for  any  conversion  be- 
tween death  of  decedent  and  appoint- 
ment of  personal  representative.  N.  Y. 
Dunphy  v.  Callaghan,  126  App.  Div. 
11,  110  N.  Y.  Supp.  179.     S.  C— Kerby 
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As  a  general  rule,  it  is  not  necessary  for  the  executor  or  administra- 
tor to  obtain  the  permission  of  the  court  which  issued  letters  to  him 
before  instituting  proceedings  in  behalf  of  the  estate,*  but  such  pro- 
ceedings must  be  instituted  before  the  executor  has  been  finally  dis- 
charged from  his  trust.^ 

Special  Administrator.  —  A  special  administrator  may  institute  pro- 
ceedings to  collect  debts  due  the  estate  and  to  secure  possession  of 
property  of  the  estate  unless  restrained  from  so  doing  by  the  order 
directing  his  appointment.® 

2.  When  Suit  in  Representative.  —  When  claims  in  favor  of  the 
estate  have  accrued  in  the  lifetime  of  decedent,  suits  in  regard  to  them 
must  be  brought  by  the  executor  or  administrator  in  his  character 
as  such;^  but,  in  the  absence  of  statute,  an  executor  or  administrator 


V.  Quinn,  Bice  264.  Wis. — Knox  v. 
Bigelow,   15   Wis.   415. 

When  injury  to  real  estate  is  com- 
mitted after  death  of  intestate,  his  ad- 
ministrator cannot  maintain  an  action 
to  recover  therefor,  such  right  vesting 
in  the  heirs  at  law.  Reilly  v.  Erie  R. 
Co.,  63  App.  Div.  415,  71  N.  Y.  Supp. 
551. 

An  administrator  has  no  authority 
to  petition  the  court  for  a  decree  to 
annul  the  marriage  of  his  intestate. 
Pingree  v.  Goodrich,  41  Vt.  47. 

In  Wisconsin,  under  §3832,  an  ex- 
ecutor or  administrator  cannot  main- 
tain an  action  against  a  person  claim- 
ing to  be  decedent's  widow  to  bar  her 
from  claiming  dower  on  the  ground 
that  the  alleged  marriage  was  invalid. 
The  question  of  validity  of  marriage 
should  be  raised  upon  the  application 
for  authority  to  sell  real  estate  to  pay 
debts.  Paige  v.  Pagan,  61  Wis.  667, 
21  N.  W.  786. 

4.  Ga. — Jordan  v.  Pollock,  14  Ga. 
145.  Miss. — MeGraw  v.  Robinson  Mer- 
cantile Co.,  95  Miss.  828,  49  So.  260. 
N.  Y.— Smith  r.  Britton,  45  How.  Pr. 
428.  Va.— Cabell  v.  Cox,  27  Gratt. 
182. 

Compare,  Johnson  v.  Farmers  Bank 
of  Maryland,  11  Md.  412. 

5.  Rost  &  Montgomery  v.  Doyal,  15 
La.  Ann.  180. 

6.  Ga. — Ewing  v.  Moses,  50  Ga.  264, 
if  permanent  letters  are  granted  pend- 
ing action  by  temporary  administrator, 
the  general  administrator  may  be  made 
a  party  to  the  action.  N.  Y. — Dela- 
field  V.  Parish,  4  Brad.  Sur.  24.  N.  C. 
Syme  v.  Broughton,  86  N.  C.  153, 
while  issues  upon  a  caveat  are  pending, 
special  powers  given  in  will  cannot  be 


exercised.  S.  C. — Kaminer  v.  Hope,  18 
S.   C.   561. 

Administrator  De  Bonis  Non. — "The 
administrator  de  bonis  non  succeeds  to 
all  the  rights  which  belonged  to  the 
first  executor  or  administrator,  and 
may,  if  suit  has  not  been  brought  on 
the  debt,  accept  it  as  part  of  the  as- 
sets to  be  administered  upon  and  sue 
upon  it  in  his  representative  character; 
or  if  an  action  has  been  commenced 
by  the  first  executor  or  administrator 
on  such  cause  of  action  in  the  rep- 
resentative right  of  such  executor  or 
administrator,  the  suit  may  be  revived 
and  prosecuted  in  the  name  of  the  ad- 
ministrator de  ionis  non."  Hemphill 
r.  Hamilton,  11  Ark.  425.  Accord, 
Newhall  v.  Turnev,  14  HI.  338;  State 
ex  rel.  Collins  v.  Dulle,  45  Mo.  269. 

7.  Ark. — Yarborough  v.  Ward,  34 
Ark.  204;  Mohr  v.  Sherman,  25  Ark. 
7.  N.  H. — Woodbury  v.  Woodbury,  47 
N.  H.  11,  90  Am.  Dec.  555;  Tappan  v. 
Tappan,  30  N.  H.  50.  S.  C— Jamison 
v.  Lindsay,  1  Bailey  79.  Vt. — Haskell 
V.  Bowen,  44  Vt.  579.  Wis. — Lawrence 
V.  Vilas,   20  Wis.  381. 

Statement  of  Rule. — "On  the  ques- 
tion whether  an  administrator  or  ex- 
ecutor should  sue  in  his  own  name, 
or  in  his  representative  character,  the 
true  rule  is  this:  that  in  all  cases 
wiiere  the  executor  or  administrator 
has  the  action,  in  the  right  of  his  tes- 
tator or  intestate,  that  is,  when  the 
action  accrued,  to  the  deceased,  in  his 
lifetime;  and  also,  where  the  action 
has  accrued  to  the  executor  or  ad- 
ministrator, since  the  death  of  the  tes- 
tator or  intestate,  either  upon  con- 
tract express  or  implied,  made  with 
the  testator  or  intestate,   or  for  an  in- 
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can  maintain  a  suit  in  his  representative  capacity  only  in  a  case  where' 
the  judgment,  when  recovered,  will  be  assets  of  the  estate.^ 

3.  When  Suit  May  Be  in  Individual.  —  Broadly  speaking,  an  ex-' 
ecutor  or  administrator  who  sues  on  a  cause  of  action  accruing  after 
the  death  of  his  testator  or  intestate  may  do  so  either  in  his  individual 
or  his  representative  capacity,**  but  one  who  brings  action  in  his  in- 


jury done  to  the  property  of  the  tes- 
tator or  intestate  in  his  lifetime;  then 
the  executor  or  administrator  must 
sue  in  Ms  representative  character. 
But  where  the  action  accrues  to  the 
executor  or  administrator,  upon  a  con- 
tract made  by  or  with  him,  as  such, 
since  the  death  of  testator  or  intes- 
tate; or  for  an  injury  done  to,  or  a 
conversion  of  the  property  of  the  tes- 
tator or  intestate,  in  the  hands  or 
possession  of  the  executor  or  admin- 
istrator after  the  death  of  testator  or 
intestate,  then  the  action  may  and 
ought  to  be  brought  in  the  proper  name 
of  the  executor  or  administrator,  de- 
scribing himself  as  such;  but  not  as 
executor  or  administrator."  Stewart 
f.  Eichey,   17  N.  J.  L.  164. 

Real  Party  in  Interest. — Where  stat- 
ute requires  that  all  actions  must  be 
prosecuted  by  the  real  party  in  inter- 
est, suits  instituted  by  an  executor  or 
administrator  upon  a  cause  of  action 
belonging  to  him  in  his  representative 
capacity,  should  be  brought  by  him  in 
that  capacity.  Hamilton  V.  Mclndoo, 
81  Minn.  324,  84  N.  W.  118;  Eogers  V. 
Gooch,  87  N.  C.  442.  See  also  Tomson 
V.  Iowa  State  Traveling  Men's  Assn., 
88   Neb.   399,   129   N.  W.  529. 

An  action  brought  by  a  person  as 
administrator  is  distinct  from  one 
brought  as  an  individual  and  one  who 
sues  in  his  official  capacity  only  can- 
not recover  in  his  individual  capacity, 
although  he  could  have  sued  indi- 
vidually. Johnson  t\  Phoenix  Bridge 
Co.,  133  App.  Div.  807,  118  N.  Y.  Supp. 
88. 

Qualified  or  Limited  Letters.— Lim- 
ited letters  of  administration  do  not 
restrict  the  person  to  whom  they  are 
granted  to  the  prosecution  of  any  par- 
ticular person  for  causing  the  death 
of  the  intestate.  Matter  of  Halligan's 
Estate,  50  Misc.  481,  100  N.  Y.  Supp. 
622. 

Effect  of  Foreign  Law. — The  fact 
that  under  the  law  of  France,  the 
domicil  of  intestate  at  the  time  of  his 
death,   only   heirs  at   law  of  an   intes- 
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tate  are  authorized  to  maintain  actions 
at  law  or  in  equity  with  respect  to 
personal  estate,  does  not  prevent  an 
administrator  appointed  by  the  Surro- 
gate's Court  in  New  York  from  main- 
taining an  action  to  recover  for  per- 
sonal services.  Homans  v.  New  York 
Life  Ins.  Co.,  55  Misc.  574,  106  N.  Y. 
Supp.  929. 

Recovery  of  Money  Paid  Under  Mis- 
take.— An  action  to  recover  back  money 
paid  by  an  executor  upon  distribution, 
by  mistake  of  law,  properly  may  be 
brought  in  the  name  of  such  executor 
in  his  official  capacity.  Phillips  v.  Mc- 
Conica,  59  Ohio  St.  1,  51  N.  E.  445,  69 
Am.  St.  Eep.  753. 

Note  to  Bearer  Undelivered. — An 
administrator,  in  his  representative  ca- 
pacity, may  maintain  an  action  as 
bearer,  on  a  note  payable  to  the  in- 
testate or  bearer,  although  such  note 
was  not  delivered  until  after  the  death 
of  the  intestate.  Baxter  V.  Buck,  10 
Vt.   548. 

A  claim  for  an  ectuitable  lien  upon 
a  house  and  lot  for  a  portion  of  the 
purchase  money,  furnished  by  com- 
plainant in  her  individual  capacity, 
cannot  be  litigated  in  a  suit  by  her 
as  executrix  of  her  husband's  will, 
although  her  husband  purchased  the 
property  with  her  money  and  took  the 
title  in  the  name  of  defendant.  Peir- 
son  V.  McNeal,  137  Mich.  158,  100  N.  W. 
458. 

8.  Perkins  v.  Mathes,  49  N.  H.  107. 

9.  Ala. — Spear  v.  Lomax,  42  Ala. 
576;  Sims  v.  Boynton,  32  Ala.  353,  70 
Am.  Dec.  540.  Ark. — Yarborough  V. 
Ward,  34  Ark.  204.  111.— Eoberts  r. 
Pierce,  79  111.  378.  Kan.— Getty  v. 
Larkin,  59  Kan.  548,  53  Pac.  755. 
Mass. — Coburn  v.  Ansart,  3  Mass.  318. 
N.  J. — Myers  v.  Weger,  62  N.  J.  L. 
432,  42  Atl.  280.  N.  Y.— Woodruff  v. 
Cook,  14  How.  Pr.  481;  Morris  v.  Hunk- 
en,  40  App.  Div.  129,  57  N.  Y.  Supp. 
712;  Gross  v.  Gross,  26  Misc.  385,  59 
N.  Y.  Supp.  219  (where  it  is  stated 
that  it  is  better  practice  for  executor 
or   administrator    who    has   sold    goods 
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dividual  capacity  cannot  recover  in  his  representative  capacity.^" 
B.  P.iRTiEs,  —  1.  Joinder  of  Parties.  —  a.  At  Law.  —  At  com- 
mon law,  executors  derived  their  authority  to  administer  their  tes- 
tator's estate  from  the  will  exclusively,  and  since  all  persons  named 
as  executors  derived  a  joint  interest,  all  were  required  to  join  in  the 
prosecution  of  actions  in  -regard  to  the  estate,^^  even  though  some  of 


of  estate  to  sue  in  his  individual  ca- 
pacity) ;  Thompson  v.  Whitmarsh,  100 
N.  Y.  35,  2  N.  E.  273.  Ohio.— Rogers 
V.  Weaver,  Wright  174,  permitting  ad- 
ministrator to  sue  individually  in  as- 
sumpsit for  money  paid  by  mistake. 
Ore.— Burrell  v.  Kern,  34  Ore.  501,  56 
Pac.  809.  S.  C— Cauthen  v.  Green  & 
Hines,  80  S.  C.  432,  61  S.  E.  957.  Vt. 
Bates  V.  Sabin,  64  Vt.  511,  24  Atl. 
1013  (permitting  administrator  to  re- 
cover in  his  individual  capacity  for 
material  sold  belonging  to  estate  al- 
though administrator  had  failed  to  ac- 
count to  estate  for  same) ;  Haskell  v. 
Bowen,  44  Vt.   579. 

Where  Executrix  Is  Sole  Legatee. 
In  Michigan,  an  executrix  who  is  also 
sole  legatee  may,  after  the  payment 
of  all  debts,  turn  over  to  herself  a 
claim  due  the  testator,  and  bring  suit 
thereon  in  her  individual  capacity. 
Ewers  v.  White's  Estate,  114  Mich. 
266,  72  N.  W.  184.  In  Arkansas,  where 
probate  records  show  that  no  debts 
have  been  probated  against  estate  and 
that  plaintiff  is  sole  legatee  under  the 
will,  plaintiff  as  executrix  has  no  con- 
tingent interest  in  the  estate  and  she 
may  bring  suit  in  her  capacity  as 
legatee.  Pendergrass  v.  Lane-Allen 
(Ark.),   141    S.   W.   507. 

In  Louisiana,  a  personal  representa- 
tive who  has  paid  to  the  heirs  and  dis- 
tributees the  amount  of  a  note  due  es- 
tate thereby  becomes  the  owner  of  such 
note  and  may  sue  for  its  payment  in 
his  individual  capacity.  Layne  v. 
Power,  29  Ky.  L.  Rep.  494,  92  S.  W. 
945. 

In  Bhode  Island,  since  ch.  212,  §9, 
Gen.  Laws  1896,  provides  that  a  hus- 
band who  administers  estate  of  his 
wife  who  dies  intestate  may  retain  sur- 
plus after  payment  of  debts,  a  husband 
who  has  given  bond  to  pay  debts  may 
maintain  assumpsit  in  his  individual 
capacity  for  property  which  belonged 
to  his  deceased  wife  and  which  he 
loaned  to  defendants.  Musk  v.  Hall 
(R.   I.),    82   Atl.    593. 

When  executrix  carries  on  the  businesh 


of  her  testator  in  his  name  and  a  cause 
of  action  arises  in  connection  with 
the  conduct  of  such  business,  the  ac- 
tion is  personal  to  the  executrix  and 
suit  must  be  brought  by  her  in  her 
individual  capacity.  Leavitt  v.  James 
r.  Scholes  Co.,  148  App.  Div.  78,  132 
N.  Y.  Supp.  1033.  See  also  O'Brien 
V.  Jackson,  167  N.  Y.  31,  60  N.  E.  238, 
and   Austin   v.   Munroe,   47   N.   Y.   360. 

Chose  in  Action  Wrongfully  Ac- 
quired.— Where  personal  representative 
wrongfully  employs  funds  of  estate  to 
purchase  a  judgment,  he  must  be 
deemed  to  have  done  so  in  his  in- 
dividual capacity  and  must  sue  to  col- 
lect judgment  in  his  own  name  and 
not  in  his  representative  capacity. 
Hayes  v.  Rich,  101  Me.  314,  64  Atl. 
659. 

Suit  hy  Administrator  or  Executrix. 
When  a  note  was  made  payable  to  an 
executrix,  her  administrator,  in  the 
event  of  her  death,  may  sue  on  the 
note  in  his  own  name.  Block  v.  Dor- 
man,  51  Mo.  31. 

Distress. — In  Georgia,  an  executor  or 
administrator  may  sue  out  a  distress 
warrant  in  his  individual  capacity. 
Dean  v.  Donalson,  2  Ga.  App.  462,  58 
S.   E.   679. 

10.  Mason  v.  Lord,  20  Pick.  (Mass.) 
447. 

Failure  To  Show  Capacity. — Where  a 
declaration  by  administrators  does  not 
show  a  cause  of  action  accruing  to 
them  in  their  representative  capacities, 
the  action  must  be  considered  as 
brought  in  their  individual  right.  Fes- 
mire   V.   Brock,   25   Ark.   20. 

11.  Ala. — Cleveland  v.  Chandler,  3 
Stew.  489,  sustaining  demurrer,  how- 
ever, where  suit  was  instituted  by 
those  named  as  executors  when  they 
had  not  qualified  by  giving  bond  as 
required  by  statute.  N.  J. — Exr.  of 
Hill  V.  Smalley,  25  N.  J.  L.  374.  N.  Y. 
Scranton  v.  Farmers  &  Mechanics  Bank 
of  Rochester,  33  Barb.  527;  Bodle  v. 
Hulse,  5  Wend.  313;  Tooker  v.  Oakley, 
10  Paige  288.  N.  C— Lee  v.  Ganse,  24 
N.  C.  440. 
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the  oxccntors  named  in  the  will  refused  to  prove  the  will  or  to  ad- 
minister the  estate.^-  Statutes  now,  in  nearly  all  jurisdictions,  require 
that  executors  named  in  the  will  shall  qualify  and  obtain  letters  tes- 
tamentary before  entering  upon  the  discharge  of  their  duties  and 
under  such  statutes  only  those  who  have  properly  qualified  need  be 
joined  as  parties  plaintiff." 

Wlien  there  are  two  or  more  administrators  of  the  estate  of  an 
intestate,  all  should  join  in  an  action  in  behalf  of  the  estate."    The 


12.  Exr.  of  Hill  v.  Smalley,  25  N. 
J.  L.  374;  Scranton  v.  Farmers  &  Me- 
chanics Bank,  33  Barb.  (N.  Y.)  527; 
Bodle   r.  Hulse,  5  Wend.    (N.  Y.)    313. 

Severance, — "It  seems,  the  practice 
is,  where  one  renounces,  to  prosecute 
in  the  name  of  all  the  executors 
named  in  the  will,  if  living;  and  on 
summons  to  those  who  will  not  join, 
there  will  be  judgment  of  severance, 
and  the  others  may  proceed  and  re- 
cover in  their  own  names."  Bodle  v. 
Hulse,  5  Wend.   (N.  Y.)   313. 

13.  Cleveland  v.  Chandler,  3  Stew. 
(Ala.)  489;  Scranton  v.  Farmers  & 
Mechanics  Bank  of  Eochester,  33  Barb. 
(N.   Y.)    527. 

14.  Smith  V.  Smith,  11  N.  H.  459 
(if  one  sue  alone  objection  may  be 
taken  by  plea  in  abatement) ;  Dicker- 
son  V.  Eobinson,  6  N.  J.  L.  195. 

Wliere  Co  -  administrator  Removed. 
When  au.  action  is  brought  in  the 
name  of  one  administrator  on  a  decree 
made  in  favor  of  three  administrators, 
he  may  properly  maintain  such  action 
if  he  avers  in  his  declaration  that  two 
of  his  co-administrators  have  been  re- 
moved. Green  v.  Foley,  2  Stew.  &  P. 
(Ala.)    441. 

Administrators  Appointed  in  Differ- 
ent States. — An  administrator  institut- 
ing proceedings  in  a  state  in  which  let- 
ters have  been  granted  to  him  alone 
should  not  join  one  who  is  a  joint  ad- 
ministrator with  him  in  another  state. 
Leei;.  Ganse,  24  N.  C.  440.  And  a 
foreign  ^  administrator  .need  not  be 
joined  in  a  suit  by  domestic  admin- 
istrator. Lawrence  v.  Townsend,  88 
N.    Y.    24. 

When  Joinder  Unnecessary. — When 
one  of  two  administrators  loans  money 
of  the  estate,  he  should  bring  action 
in  his  own  name  alone  to  recover  it 
back,  since  loan  was  upon  his  own 
responsibility  (Thornton  v.  Smiley,  1 
HI.    34) ;    and    an    administrator    may 
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sue  to  recover  the  price  of  property 
belonging  to  estate  of  his  intestate  and 
sold  by  him  personally,  without  nam- 
ing himself  as  administrator  or  join- 
ing his  co-administrator  (Aiken  V. 
Bridgman,   37   Vt.   249). 

Suit  on  Note  or  Bond. — One  of  sev- 
eral administrators  may  bring  suit  in 
his  own  name  on  a  note  payable  to 
intestate  or  bearer,  and  he  is  not 
bound  to  prosecute  in  his  representative 
capacity  nor  to  join  his  co-administra- 
tors as  plaintiffs.  Packer  v.  Wilson,  15 
Wend.  (N.  Y.)  343.  And  if  one  of  two 
executors  take  a  bond  to  himself  as 
executor,  his  executor  may  sue  upon 
it,  notwithstanding  the  other  executor 
survived  and  gave  no  assent  to  the  in- 
stitution of  the  suit.  Pulliam's  Exrx. 
V.  Johnson  &  Anderson,  4  Munf.  (Va.) 
71. 

Joinder  of  Administrator  and  Heir. 
An  administrator  authorized  to  sell 
real  estate  to  pay  debts  has  no  right 
to  join  with  heirs  in  partition  against 
other  heirs  whose  purpose  is  to  com- 
pel defendant  heir  to  account  for  the 
rental  value  of  the  property  while  he 
has  been  in  possession  and  thus  wipe 
out  his  claim  allowed  against  the  es- 
tate. Owings  v.  Owings,  150  Mich. 
609,  114  N.  W.  393.  And  ejectment 
cannot  be  maintained  bj'^  an  heir  and 
personal  representative  .jointly.  Wil- 
son V.  Kirkland,  172  Ala.  72,  55  So. 
174. 

The  administrator  of  a  deceased  part- 
ner is  a  necessary  party  to  a  bill  for 
an  accounting.  Carpenter  v.  St.  Clair 
Circuit  Judge,  122  Mich.  323,  81  N.  W. 
95;  Krumbeck  v.  Clancy,  41  App.  Div. 
397,  58  N.  Y.  Supp.  727.  And  ad- 
ministrator of  a  deceased  partner  may 
join  in  a  suit  on  an  insurance  policy 
issued  after  the  death  of  such  partner 
and  insuring  property  of  partnership. 
Scott  V.  Dixie  Fire  Ins.  Co.  (W.  Va.), 
74   S,   E,   059. 
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personal  representative  should  not  bring  a  suit  in  his  individual  right 
and  also  in  his  representative  capaeity.^^ 

Actions  on  Joint  Obligations.  —  The  administrator  of  a  deceased  joint 
promisee  cannot  join  with  the  surviving  promisee  in  prosecuting  an 
action^''  and,  on  a  note  to  two  gxecutors,  the  executor  of  the  deceased 
executor  cannot  join  in  an  action  with  the  survivor.^'^ 

b.  In  Equity.  —  In  equity,  an  executor  who  has  renounced,  is  not 
a  necessary  party  and  only  those  who  have  proved  the  will  need  be 
joined  as  co-plaintiffs.^^  If  an  executor  or  administrator  who  has 
qualified  and  who  is  therefore  a  necessary  party  to  a  suit  in  chancery 
refuses  to  join  with  his  co-executors  or  co-administrators,  he  should 
be  made  a  party  defendant." 

c.  Objections  for  Non-joinder.  —  Advantage  may  be  taken  of  a 
non-joinder  of  a  co-executor  or  co-administrator  by  a  plea  in  abate- 
ment.-'^   A  plea  in  abatement  in  equity,  alleging  the  non-joinder  of 


15.  Dias  V.  Phillips,  59  Cal.  293; 
Bulkley  v.  Andrews,  39  Conn.  523. 

Where  executor  institutes  proceed- 
ings in  his  representative  capacity  to 
set  aside  a  conveyance  made  by  him- 
self and  his  co-executors  on  the  ground 
that  such  conveyance  was  induced  by 
fraud,  he  may  also  join  as  plaintiff  in 
his  individual  capacity  so  far  as  may 
be  necessary  for  the  determination  of 
his  individual  rights.  Smith  v.  Stev- 
enson Brew.  Co.,  50  Misc.  395,  100 
N.  Y.  Supp.  521,  affirmed,  117  App.  Div. 
690,   102   N.   Y.   Supp.   672. 

16.  Smith  V.  Franklin,  1  Mass.  480; 
Walker  v.  Maxwell,  1  Mass.  103. 

17.  Waters  v.  Creagh,  Minor  (Ala.) 
128. 

18.  Me. — Oilman  v.  Gilman,  54  Me. 
453.  N.  J. — Rinehart's  Exrs.  v.  Rine- 
hart,  15  N.  J.  Eq.  44,  citing  cases  in 
accord.  N.  Y. — Thompson  v.  Graham,  1 
Paige   384. 

Excuses  for  Non-Joinder. — One  of 
two  executors  may  apply  to  the  court 
for  moneys  in  the  hands  of  the  court, 
to  pay  undisputed  claims,  when  the 
other  executor  is  personally  interested 
in  the  fund.  Hattersley  v.  Bissett,  52 
N.  J    Eq.   693,   30  Atl.   86. 

When  bond  is  required  by  statute, 
only  those  named  as  executors  who 
have  complied  with  the  statute  need 
be  made  parties  plaintiff  in  the  bill. 
Gilman  v.  Gilman,  54  Me.  453. 

Joinder  Must  Be  Voluntary. — When 
an  administratrix  claims  adversely  to 
the  prayer  of  the  bill,  she  cannot  be 
made  a  party  complainant  with  her 
co-administrators  without  her  consent, 
and  the  court  upon  motion  will  direct 


that  her  name  be  stricken  from  the 
bill  as  complainant  and  be  inserted  as 
a  defendant.  Admrs.  of  Dare  v.  Exr. 
of  Allen,  2  K  J.  Eq.  288.  See  also 
Tooker  v.  Oakley,  10  Paige  (N.  Y.) 
288. 

Joinder  in  Two  Representative  Ca- 
pacities.— When  the  same  individual  is 
administrator  of  husband  and  wife  and 
it  is  doubtful  whether  the  right  to  a 
fund  is  in  the  estate  of  the  husband 
or  in  that  of  the  wife,  he  may  sue 
for  such  fund  in  equity  in  both  char- 
acters. Brent  v.  Washington's  Admr., 
18   Gratt.    (Va.)    526. 

19,  Rule  of  Practice  Stated.— "The 
practice  at  law  is  to  bring  the  suit 
in  the  first  place  in  the  name  of  all, 
and  if  either  of  them  is  unwilling  to 
have  the  suit  prosecuted  in  his  name 
afterwards,  the  one  who  has  instituted 
the  suit  may  then,  upon  a  summons, 
have  a  judgment  of  severance  and  con- 
tinue the  suit  in  his  own  name  only. 
But  in  this  court  (chancery),  if  one  of 
the  executors  or  administrators,  who  is 
a  necessary  party,  refuses  to  join  in 
the  suit  as  a  co-complaiuant,  the 
proper  course  is  to  make  him  a  party 
defendant;  stating  in  the  bill  the  fact 
that  he  would  not  consent  to  be  a 
complainant  in  the  suit."  Tooker  v. 
Oakley,  10  Paige  (N.  Y.)  2SS.  Accord, 
Thompson  v.  Graham,  1  Paige  (N.  Y.) 
3S4;  Wallach  v.  Dryfoos,  140  App.  Div. 
438,   125  N.  Y.   Supp.  305. 

20.  Ark.— Hicks  v.  Branton.  21  Ark. 
186.  Ga. — Macon  &  Western  U.  Co.  i;, 
Davis,  27  Ga.  113.  Me.— Gilman  v. 
Gilman,  54  Me.  453.  N.  H.— Smith  v. 
Smith,  11  N.  H.  459,  "if  one  sue  alone, 
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the  complainant's  co-executors  in  the  bill,  should  aver  that  the  per- 
sons not  joined  as  co-executors  in  the  bill  have  qualified  by  giving  the 
bond  required  by  statute.-^ 

2.  Executor  or  Administrator  as  Both  Plaintiff  and  Defendant. 
An  executor  or  administrator  should  not  make  himself  both  plaintiff 
and  defendant  in  the  same  action  even  though  he  may  assume  to  act 
in  different  capacities.-- 

C.  Joinder  of  Causes  of  Action.  —  1.  In  General.  —  Plaintiff 
cannot  join  in  his  petition  a  claim  which  he  holds  in  his  individual 
right  with  a  claim  which  he  holds  in  his  right  as  an  administrator 


the  objection  can  only  be  taken  by 
plea  in  abatement;  or,  perhaps,  by  way 
of  apportionment  of  damages  at  the 
trial."  N.  J.— Exr.  of  Hill  t\  Smal- 
ley,  25  N.  J.  L.  374.  N.  Y.— Packer 
V.  Wilson,  15  Wend.  343.  S.  C— Gor- 
don V.  Goodwin,  2  Nott  &  McC.  70. 

Material  Averments  of  Plea  at  Law. 
In  a  plea  in  abatement  for  non-joinder 
as  plaintiff  of  one  of  several  executors, 
the  material  averments  are,  that  the 
person  who  is  not  joined  as  plaintiff, 
tvas  constituted  executor  and  that  he 
is  still  living.  It  is  not  necessary  to 
aver  that  the  executor  who  has  not 
joined  has  administered  upon  the  es- 
tate. Exr.  of  Hill  V.  Smalley,  25  N. 
J.  L.   374. 

Verification. — In  Georgia,  since  the 
plea  in  abatement  is  a  dilatory  plea, 
the  truth  of  it  must  be  sworn  to.  Ma- 
con &  Western  E.  Co.  v.  Davis,  27  Ga. 
113. 

When  Non-Joinder  Cause  for  Non- 
Suit. — If  one  of  two  executors  sue  in 
his  own  right,  the  non-joinder  of  others 
may  be  cause  of  a  nonsuit;  but  if  he 
sue  in  his  representative  capacity,  ad- 
vantage of  non-joinder  of  co-represen- 
tatives must  be  taken  by  a  plea  in 
abatement.  Gordon  v.  Goodwin,  2  Nott 
&   McC.    (S.    C.)    70. 

Waiver  of  Objection. — ^Under  the 
code,  the  objection  that  another  per- 
son should  have  been  joined  in  the 
suit  as  co-executor  will  be  deemed 
waived,  if  it  is  not  raised  by  answer, 
or  by  demurrer  where  defect  of  parties 
plaintiff  appears  on  the  face  of  the 
complaint.  Scranton  v.  Farmers  &  Me- 
chanics Bank,  33   Barb.   (N.  Y.)   527. 

Misjoinder. — A  demurrer  to  the  com- 
plaint may  be  filed  where  plaintiff 
brings  suit  in  his  individual  right  and 
also  in  his  representative  capacity  as 
executor.     Dias  v.  Phillips,  59  Cal.  293. 
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For  proceedings  where  co-adminis- 
tratrix, who  is  not  joined  as  plaintiff, 
marries  during  pendency  of  the  action, 
see  Miacon  &  Western  E.  Co.  v.  Davis, 
27   Ga.   113. 

21.  Gilman   v.   Gilman,    54    Me.   453. 

22.  Cal. — Byrne  v.  Byrne,  94  Cal. 
576,  29  Pac.  1115,  30  Pac.  196.  La. 
Harris  r.  Pickett,  37  La.  Ann.  741 
"(An  administrator  cannot  sue  in  his 
own  right  the  succession  which  he 
represents,  and  vice  versa,  as  admin- 
istrator he  cannot  sue  himself)";  Me- 
K night  V.  Calhoun,  36  La.  Ann.  408; 
Succession  of  Farmer,  32  La.  Ann. 
1037;  Stirling  v.  Heirs  of  Stirling, 
Man.  Unrep.  Cases  248.  Mo.— Clark  v. 
Crosswhite  &  Fountain,  28  Mo.  App. 
34.  Mont.— Phillips  v.  Phillips,  IS 
Mont.  305,  45  Pac.  221.  N.  J.— Ran- 
som V.  Geer,  30  N.  J.  Eq.  249;  Black 
f.  Shreeve,  7  N.  J.  Eq.  440.  N.  C. 
Medlin  v.  Simpson,  144  N.  C.  397,  57 
S.  E.  24,  where  fact  that  one  was 
both  plaintiff  and  defendant  treated 
as  a  mere  irregularity  and  harmless 
error.  Pa. — Sullivan  v.  Sweeney,  189 
Pa.  474,  42  Atl.  45.  R.  L— Perkins  v. 
Se  Ipsam,   11   R.   I.  270. 

Avoidance  of  Judgment. — Where  one 
of  several  executors  individually  con- 
fessed a  judgment  to  several  executors, 
he  being  one  of  them,  the  judgment 
will  not  be  set  aside  on  the  ground 
that  one  cannot  be  both  plaintiff  and 
defendant.  Sullivan  v.  Sweeney,  189 
Pa.   474,   42   Atl.   45. 

Rule  in  Equity. — It  is  inconsistent 
for  an  executor  to  be  complainant  in 
his  representative  capacity  and  defend- 
ant as  the  owner  of  mortgaged  prop- 
erty in  a  proceedings  in  equity  to 
foreclose  a  mortgage  on  property  title 
to  which  is  held  by  executor  individ- 
ually. The  bill  should  be  amended. 
Johnson's  Exrs.  V.  Dubel  (N.  J.),  3 
Atl.   705. 


EXECUTORS  AND  ADMINISTRATORS 


737 


or  executor;^''  but  if  the  money  when  recovered  would  be  assets  of  the 
estate,  an  executor  or  administrator  may  join  a  cause  of  action  which 
accrued  to  the  testator  or  intestate  in  his  lifetime  with  one  which  has 
accrued  to  him  in  his  representative  capacity.^* 

2.     Objections  for  Misjoinder.  —  Where  there  is  a  misjoinder  of 
causes  of  action,  objection  may  be  taken  by  demurrer,-^  by  motion  in 


23.  U.  S. — Picquet  v.  Swan,  3  Ma- 
son C.  C.  469,  19  Fed.  Cas.  No.  11,132. 
Ala^ — Jefford's  Admr.  v.  Ringgold  & 
Co.,  6  Ala.  544.  Cal. — Dias  v.  Phillips, 
59  Cal.  293.  Conn.— Bulkley  v.  An- 
drews, 39  Conn.  523.  Mass. — Brown  v. 
Webber,  6  Cash.  560.  Mo.— Yates  v. 
Kimmel  &  Taylor,  5  Mo.  87.  N.  Y. 
Lucas  I'.  New  York  Central  R.  Co.,  21 
Barb.  245;  Hall  v.  Fisher,  20  Barb. 
441.  N.  C— Paxton  t\  Wood,  77  N.  C. 
11;  May  v.  Smith,  45  N.  C.  196,  59 
Am.  Dec.  594.  Pa. — Peries  v.  Aycinena, 
3  Watts  &  S.  64.  Wis.— Robbins  v. 
Gillett,  2  Pin.  439,  2  Chand.  96. 

Covipare,  Lashlee  v.  Wiley,  8  Humph. 
(Tenn.)    659. 

An  action  by  a  personal  representa- 
tive to  collect  the  assets  of  the  estate 
cannot  be  joined  with  an  action  by 
legatees  to  follow  a  fund,  on  account 
of  alleged  fraud,  which  personal  rep- 
resentative, also  a  legatee,  has  failed 
to  collect.  Paxton  v.  Wood,  77  N.  C. 
11. 

Eule  in  Equity. — The  rule  that  claim 
due  personal  representative  individually 
cannot  be  joined  with  one  for  a  debt 
due  him  in  his  representative  capacity 
applies  when  bill  is  filed  in  equity. 
May  V.  Smith,  45  N.  0.  196,  59  Am. 
Dec.   594. 

Joinder  Under  Code. — In  Lucas  v. 
New  York  Central  R.  Co.,  21  Barb. 
(N.  Y.)  245,  speaking  of  joinder  when 
rights  held  in  different  capacities,  the 
court  says:  "It  was  never  allowable 
at  common  law,  and  is  not  sanctioned 
or  allowed  by  any  statute,  not  even 
the  code." 

Joinder  Permitted.  —  A  surviving 
widow  and  executrix  to  whom  a  home- 
stead has  been  set  apart  may  unite 
her  claims  in  representative  and  indi- 
vidual capacities  in  a  suite  against  a 
tenant  thereon.  Cammack  v.  Rogers, 
32   Tex.    Civ.   App.    125,   74   S.   W.   945. 

24.  Ind. — Lowe  v.  Bowman,  5  Blackf. 
410.  Ky.— Wilson  r.  Hunt's  Admr.,  6 
B.  Mon.  379.  N.  Y.— Welles  v.  Web- 
ster, 9  How.  Pr.  251;  Fry  fc.  Evans,  8 
Wend.   530.     Pa. — Hopkins  V.   Hopkins, 


7  Pa.  492;  Peries  v.  Aycinena,  3  Watts 
&  S.  64;  Stevens  V.  Gregg,  10  Serg.  & 
R.  234.  R.  L — Brown  v.  Lewis,  9  R.  I. 
497.  S.  C— Sebring  v.  Keith,  2  Bailey 
]92.  Vt.— Haskell  i".  Bowen,  44  Vt. 
579;  Flowers  r.  Kent,  Bravt.  134.  Wis. 
Robbins  v.  Gillett,  2  Pin.  439,  2  Chand. 
96. 

For  case  where  plaintiff  joined  in 
three  counts,  a  promise  to  plaintiff's 
intestate;  a  promise  to  the  former  ad- 
ministrator of  said  intestate;  and  a 
promise  to  the  plaintiff,  the  present  ad- 
ministrator de  bonis  non,  see  Sullivan 
V.  Holker,   15   Mass.   374. 

Joinder  as  Executrix  and  Devisee. 
Under  the  code,  a  plaintiff  may  unite 
a  cause  of  action  as  executrix  with 
one  as  devisee,  where  both  accrued 
under  a  contract  made  by  the  testator, 
with  the  defendant.  Armstrong  v. 
Hall,  17  How.  Pr.   (N.  Y.)    76. 

Where  same  individual  is  administra- 
tor of  two  decedents,  he  cannot  as 
plaintiff  join  two  causes  of  action  for 
damages  for  causing  death  of  hfs  in- 
testates, although  the  complaint  alleges 
that  the  death  resulted  from  the  same 
act  of  negligence  on  the  part  of  de- 
fendant, since  plaintiff  as  representing 
two  estates  is  in  law  two  different 
persons.  Danaher  v.  City  of  Brooklyn, 
4  Civ.  Proe.   (N.  Y.)    286. 

Amendment  To  Cure  Misjoinder. 
Where  there  is  a  misjoinder  of  counts 
embracing  incompatible  causes  of  ac- 
tion, the  court  will  generally  give  the 
plaintiff  leave  to  amend  hj  striking 
out  some  of  the  counts,  and  allow  the 
action  to  proceed  upon  such  counts  as 
legally  may  be  joined.  Haskell  v. 
Bowen,   44    Vt.    579. 

25.  Ala. — Jefford's  Admr.  v.  Ring- 
gold Co.,  6  Ala.  544.  Cal.— Dias  v. 
Phillips,  59  Cal.  293.  Conn.— Bulkley 
V.  Andrews,  39  Conn.  523.  Mass. 
Brown  v.  Webber,  6  Cush.  560.  N.  Y. 
Danaher  r.  City  of  Brooklyn,  4  Civ. 
Proc.  286;  .Hall  v.  Fisher,  20  Barb. 
441.  Vt.— Haskell  V.  Bowen,  44  Vt. 
579. 

See  generally  the  title   "Demurrer." 
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arrest  of  judp:ment  after  verdict,  in  some  states,^"  or,  in  others,  by 
^vrit  of  error.-^ 

D.  Ple-U)ing.  —  1.  Allegations  Setting  Forth  Capacity.  —  a. 
Necessity  in  General.  —  If  an  administrator  or  executor  institutes 
proceedings  in  his  representative  cliaracter,  his  declaration  or  bill 
should  contain  averments  showing  that  he  is  administrator  or  execu- 
tor,-'^ and  that  he  sues  in  his  capacity  as  a  personal  representative.^^ 

b.  Requisites  and  Sufficiency.  —  Wliile  no  particular  form  of  words 
is  necessary  in  the  averment  setting  forth  representative  capacity,^'' 
a  plaintiff  who  sues  as  executor  or  administrator  should  allege,  in  such 
form  as  to  tender  an  issue,  that  he  is  executor  or  administrator  by 
virtue  of  letters  issued  by  a  probate  court  of  some  county  within  the 
state,  giving  the  name  of  the  court.^^ 


26.  Bulkley  v.  Andrews,  39  Conn. 
523;  Brown  v.  Webber,  6  Cush.  (Mass.) 
560.  Contra,  Yates  v.  Kimniel  &  Tay- 
lor,  5   Mo.   87. 

See  orenerally  the  title  "Arrest  of 
Judgment. ' ' 

27.  Haskell  v.  Bowen,  44  Yt.  579. 
See  generally  the  title  "Writ  of  Er- 
ror." 

28.  Cal.— Judah  v.  Fredericks,  57 
Cal.  3S9.  Ind.— Michigan  Trust  Co.  v. 
Probasco,  29  Ind.  App.  109,  63  N.  E. 
255.  Ky. — Acton  v.  Walker's  Exr.,  24 
Ky.  L.  Eep.  2377,  74  S.  W.  231.  La. 
Succession  of  Hatcher,  23  La.  Ann.  136. 
Miss. — Gushing 's  Legal  Representatives 
r.  Gibson,  Walker  87.  Mo, — Bird  v. 
Cotton,  57  Mo.  568.  N.  Y.— Brenner 
r.  McMahon,  20  App.  Div.  3,  46  N.  Y. 
Supp.  643.  S.  C. — Jerkowski  v.  Marco, 
56  S.  C.  241,  34  S.  E.  386.  W.  Va. 
Capehart  v.  Hale,  6  W.  Va.  547. 

When  Allegation  of  Oflacial  Capacity 
Unnecessary. — When  a  personal  rep- 
resentative is  by  order  of  court  made 
a  party  to  a  suit  commenced  by  his 
decedent,  no  allegation  of  his  official 
capacity  is  required.  Noyes  v.  Young, 
32  Mont.  226,  79  Pac.  1063.  And  where 
land  is  conveyed  to  an  executor,  as 
such,  and  he  gives  back  a  mortgage,  as 
executor,  it  is  unnecessary  to  allege 
the  time  and  manner  of  his  appoint- 
ment in  an  action  to  foreclose  the 
mortgage.  Skelton  v.  Scott,  18  Hun 
(N.  Y.)   375. 

29.  Ala. — Trott  v.  Birmingham  R., 
L.  &  P.  Co.,  144  Ala.  383,  39  So.  716. 
Ark. — Mohr  v.  Sherman,  25  Ark.  7 
(nothing  by  intendment  can  be  taken 
to  supply  the  want  of  such  allegation); 
Sabin  v.  Hamilton,  2  Ark.  485.  Ga. 
Daniel    v.    Hollingshead,    16     Ga.     190. 
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ni.— Foster  v.  Adler,   84  111.   App.   654. 

30.  Giles  V.  Perryman,  1  Harr.  &  G. 
(Md.)    164;    Pope   v.   Stacy,    28   Vt.   96. 

No  such  allegation  is  necessary  if 
the  complaint  contains  the  essential 
averments  showing  that  the  plaintiff 
has  such  representative  capacity,  and 
fairly  apprises  the  defendant  that  the 
intent  of  plaintiff  is  to  prosecute  in 
such  capacitf>^  Cordier  v.  Thompson, 
8  Daly  (N.  Y.)  172.  See  also  Buck  v. 
Fischer,  2   Colo.   709. 

31.  Chamberlain  v.  Tiner,  31  Minn. 
371,  18  N.  W.  97;  Sheldon  v.  Hoy,  11 
How.  Pr.   (N.  Y.)   11. 

Estate  Represented. — The  complaint 
by  an  executor  or  administrator  must 
contain  a  statement  showing  of  what 
estate  he  is  the  representative.  Ikel- 
heimer  v.  Chapman's  Admrs.,  32  Ala. 
676. 

For  allegations  sufficient  to  show 
representative  capacity  and  authority 
see:  Ala. — Rhodes  v.  Walker,  44  Ala. 
213.  Cal.— Collins  v.  O'Laverty,  136 
Cal.  31,  68  Pac.  327  (allegation  "that 
plaintiff  is  the  duly  appointed,  acting 
and  qualified  administrator");  Carr  v. 
Carr,  15  Cal.  App.  480,  115  Pac.  261 
(when  plaintiff  failed  to  name  himself 
as  administrator  in  the  title).  Fla. 
Bowden  v.  Jacksonville  Elec.  Co.,  51 
Fla.  152,  41  So.  400,  allegation  that 
plaintiff  was  "duly"  appointed  treated 
as  equivalent  to  allegation  that  he  was 
appointed  according  to  law.  Ind. — To- 
ner V.  Wagner,  158  Ind.  447,  63  N.  E. 
859;  Bennett  v.  Gaddis,  79  Ind.  347; 
English  V.  Roche,  6  Ind.  62;  Chicago 
«&  Erie  R.  Co.  v.  Cummings,  24  Ind. 
App.  192,  53  K  E.  1026  (where  no  ex- 
press averment  of  appointment  and 
qualification).     Mich. — Walker  v.  Cady, 
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The  authority  of  the  administrator  or  executor  to  bring  suit  should 
appear  in  the  body  of  the  petition,^-  although  a  complaint  which 
described  the  plaintiff  as  administrator  or  executor  in  the  caption 
and  contains  no  averment  as  to  capacity  is  sometimes  held  sufficient 
to  describe  the  character  in  which  plaintiff  sues.^^ 


106  Mich.  21,  63  X.  W.  1005  (where 
no  specific  allegation  that  suit  brought 
as  administrator) ;  Wolscheid  v.  Thome, 
76  Mich.  265,  43  N.  W.  12.  Mo.— Dod- 
son  V.  Scroggs,  47  Mo.  285  (where 
court  says:  "It  is  usual  and  proper  in 
such  petition  to  give  the  date  of  his 
letters  and  the  court  from  which  they 
were  issued.  But  it  is  sufficient  to  aver 
in  general  terms  that  the  defendant 
was  executor  or  administrator  of  the 
particular  estate");  State  v.  Moore,  19 
Mo.  368.  Neb. — Williams  v.  Eiken- 
bary,  36  Neb.  478,  54  N.  W.  852.  N.  J. 
Evans  v.  Evans,  23  N.  J.  Eq.  71,  where 
executor  not  styled  as  such  either  in 
the  process,  or  in  the  commencement 
of  the  bill,  or  in  the  prayer  for  process. 
N.  y.— Willets  V.  Haines,  96  App.  Div. 
5,  88  N.  Y.  Supp.  1018;  (where  "as" 
omitted  between  plaintiff's  name  and 
words  descriptive  of  capacity);  Beers 
V.  Shannon,  12  Hun  161.  N.  C— Hurst 
V.  Addington,  84  N.  C.  143.  S.  C. 
Mickle  r.  Congorie  Const.  Co.,  41  S.  C. 
394,  19  S.  E.  725,  where  no  direct  al- 
legation of  plaintiff's  appointment.  Tex. 
McKee  v.  Ellis  (Tex.  Civ.  App.),  83 
S.  W.  880.  Wis. — Hyde  v.  Supervisors 
of  Kenosha  County,  43  Wis.  129;  Moir 
V.   Dodson,   14  Wis.   279. 

For  allegations  held  insufficient  to 
show  representative  capacity  and 
authority,  see:  U.  S. — Otto  v.  Eegina 
Music  Box  Co.,  87  Fed.  510,  allegation 
that  plaintiff  was  "duly  appointed  ad- 
ministrator" but  no  averment  as  to 
issuance  of  letters.  Ark. — Watkins  v. 
McDonald,  3  Ark.  266,  where  declara- 
tion commenced,  "A.  B.  administra- 
tor," but  alleged  no  failure  to  pay 
him  "as  administrator."  Cal. — .Judah 
V.  Fredericks,  57  Cal.  389,  allegation 
was,  "Plaintiff  is  the  duly  qualified 
and  acting  executrix  of  the  last  will 
and  testament  of  J.  F.,  deceased." 
Ind.— Hamilton  r.  Ewing,  6  Blackf.  88, 
plaintiff  simply  described  as  "executor 
of  J.  W."  Mich. — Middlesworth  v. 
Nixon,  2  Mich.  425,  57  Am.  Dec.  136, 
where  plaintiffs  simply  described  them- 
selves as  executors.  Miss. — Cushings' 
Legal     E-epresentatives    v.     Gibson,     1 


Walker  87,  where  plaintiffs  simply  de- 
scribed themselves  as  legal  representa- 
tives without  stating  how  they  became 
such.  N.  J. — Stover  v.  Reading,  29  N. 
J.  Eq.  152  (no  allegation  of  testator's 
death  or  that  letters  were  issued) ; 
Pelletreau  u.  Rathbone,  1  N.  J.  Eq. 
331  (no  allegation  by  executor  that  will 
had  been  admitted  to  probate).  N.  Y. 
Secor  V.  Pendleton,  47  Hun  381  (no 
allegation  of  death  in  state  or  that 
letters  were  issued  by  a  surrogate  hav- 
ing authority) ;  Sheldon  v.  Hoy,  11 
How.  Pr.  11  (no  allegation  of  appoint- 
ment by  a  surrogate  within  state  in 
such  a  way  as  to  tender  an  issue). 
Tex.— Wilson  v.  Hall,  13  Tex.  Civ.  App. 
489,  36  S.  W.  327,  where  petition 
averred  plaintiff's  appointment  as  ad- 
ministrator but  did  not  allege  that  «he 
sought  to  recover  in  that  capacity. 

Description  as  "Personal  Representa- 
tive."— It  is  not  proper  for  an  execu- 
tor to  describe  himself  merely  as  "per- 
sonal representative"  of  a  deceased 
person.  Capehart  v.  Hale,  6  W.  Va. 
547.  See  also,  Cushing's  Legal  Rep- 
resentatives V.  Gibson,  Walker  (Miss.) 
87. 

Plaintiff  Styled  as  Administrator  and 
Executor. — A  declaration  is  defective 
in  which  plaintiff,  in  commencement  of 
declaration,  styles  himself  as  executor, 
and  in  a  subsequent  part  avers  that 
he  took  out  letters  of  administration. 
Rowan  v.  Lee,  3  J.  J.  Marsh.  (Ky.) 
97. 

32.  Headlee  v.  Cloud,  '51  Mo.  .301, 
treating  statementtin  caption  as  simply 
Jescriptio  personae  and  not  as  a  sub- 
stantive allegation.  This  was  a  suit 
by  a  public  administrator. 
.  33.  Lucas  v.  Pittman,  94  Ala.  616, 
10  So.  603;  Graham  v.  Gunn,  45  Ala. 
577.  See  also  Bowler  v.  Lane,  3  Mete. 
(Ky.)   311. 

Description  in  caption  may  be  con- 
trolled by  averments  in  body  of  peti- 
tion. Ala. — Brvant  v.  Southern  R.  Co., 
137  Ala.  488,  "34  So.  562;  Watson  v. 
Collins'  Admr.,  36  Ala.  587  (where 
caption  failed  to  designate  plaintiff 
"as  administrator"  but    averments  in 
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Unnecessary  Averments,  —  It  is  not  necessary  that  the  complaint  con- 
tain an  allotration  of  decedent's  death,^*  that  the  will  has  been  ad- 
mittetl  to  probate,^^'  or  that  letters  have  been  issued  to  plaintiff,^*^  and 
wliere  there  is  an  allegation  that  the  court  appointed  plaintiff  as  ad- 
ministrator or  executor,  it  is  not  necessary  that  there  be  an  allegation 
that  he  accepted  the  trust.^^ 

c.  Words  Descriptive  of  Ecpresentative  Capacity  Treated  as  Sur- 
plusage. ■ —  Where  it  is  not  necessary  for  a  plaintiff  to  sue  as  executor 
or  administrator,  the  fact  that  he  styled  himself  as  "administrator" 
or  "executor"  may  be  disregarded  and  all  averments  in  his  petition 
in  relation  to  his  official  capacity  may  be  treated  as  mere  surplusage  f'^ 


petition  showed  suit  in  representative 
character).  Ky. — Quinn's  Admr.  v. 
Newport  News  &  M.  V.  Co.,  15  ETy. 
L.  Eep.  74,  22  S.  W.  223.  Mo.— 
State  to  use  of  Edwards  v.  Bartlett,  68 
Mo.   581. 

34.  Toner  v.  Wagner,  158  Ind.  447, 
63  N.  E.  859;  Kelley  v.  Love,  35  Ind. 
106.  Compare  Stover  v.  Heading,  29 
N.  J.  Eq.   152. 

Date  of  Death. — A  bill  in  equity, 
filed  by  an  administrator,  is  not  de- 
murrable by  reason  of  its  failure  to 
aver  the  date  of  intestate's  death.  Bos- 
well  i\  Thigpen,  75  Miss.  308,  22  So. 
823.  Accord  in  action  at  law,  Stanley 
V.  Sierra  Nevada  Sil.  Min.  Co.,  118 
Fed.    931. 

35.  Dial  V.  Tappan,  20  S.  C.  167, 
where,  however,  petition  averred  that 
the  plaintiff  had  been  appointed  by  the 
probate  court  as  administrator  with  the 
will  annexed.  Compare  Pelletreau  V. 
Eathbone,  1  N.  J.  Eq.  331. 

36.  Ind.— Toner  v.  Wagner,  158  Ind. 
447,  63  N.  E.  859.  Ky,— Walton  v. 
Kindred's  Admx.,  5  T.  B.  Mon.  388. 
Minn, — Chamberlain  v.  Tiner,  31  Minn, 
371,   18   N.   W.   97. 

Compare  Otto  v.  Eegina  Music-Box 
Co.,  87  Fed.  510,  and  see  supra,  note 
31, 

The  time  of  qualification  need  not  be 
alleged  by  one  suing  as  executor.  Tay- 
lor r.  Williams  (Tex.  Civ.  App.),  105 
S.  W.  837. 

Presumption  of  Qualification. — When 
a  corporation,  suing  as  public  admin- 
istrator, alleges  that  it  qualified  as 
such  administrator,  on  a  general  de- 
murrer to  the  petition,  the  presump- 
tion of  law  is  that  the  court  required 
it  to  duly  qualify.  Louisville  &  N. 
E.  E.  Co.  V.  Herndon's  Admr.,  31  Ky. 
L.  Eep.  1059,   104  S.  W.  732. 

37.  Mattison    v.    Childs,    5    Colo,    78 
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(alleged  that  letters  were  granted  and 
issued) ;  Manning  V.  Drake,  1  Mich. 
34. 

Continuance  of  Authority.  —  Where 
plaintiff  was  appointed  but  a  short 
time  before  suit  and  properly  alleged 
his  appointment  and  qualification,  his 
petition  is  not  defective  because  it 
fails  to  aver  that  he  is  "now"  the 
duly  qualified  administrator,  Nohrden 
V.  Northeastern  E,  Co,,  54  S.  C.  492,  32 
S.    E.    524, 

38,  Ala, — Williams  v.  Moore,  32  Ala. 
506  (treating  as  surplusage  the  word 
"administrator"  following  the  name 
of  the  plaintiff  in  the  writ  and  the 
commencement  of  the  declaration) ; 
Agee  V.  Williams,  27  Ala.  644;  John- 
son V.  Gaines,  8  Ala.  791,  Cal, — Bur- 
ling V.  Thompkins,  77  Cal.  257,  19  Pac. 
429  (disregarding  words  in  title  descrip- 
tive of  capacity) ;  Lewis  v.  Adams,  70 
Cal.  403,  11  Pac.  833,  59  Am.  Eep. 
423  (treating  as  surplusage  averments 
as  to  capacity  in  complaint) ;  Munch 
V.  Williamson,  24  Cal.  167  (averment 
in  complaint  disregarded),  D.  C. 
Campbell  v.  Wilson,  2  Mackey  497, 
HI.— Higgins  v:  Halligan,  46  111.  173. 
Ky, — Hood  V.  Link,  2  B,  Mon,  37; 
King  V.  Beeler,  4  Bibb  83,  Me.— Brag- 
don  V.  Harmon,  69  Me.  29.  Mass, 
Sheldon  v.  Smith,  97  Mass.  34.  Mo. 
Fuggle  V.  Hobbs,  42  Mo.  537.  N.  Y. 
Williamson  v.  Stevens,  84  App.  Div, 
518,  82  N.  Y.  Supp.  1047;  Gross  V. 
Gross,  25  Misc.  297,  54  N.  Y.  Supp, 
572;  Scott  v.  Parker,  5  N,  Y,  Supp. 
753;  Bingham  v.  Marine  National 
Bank,  41  Hun  377,  17  Abb.  N.  C,  431; 
Merritt  v.  Seaman,  6  N.  Y.  168.  N,  C. 
Gotten  V.  Davis,  48  N.  C.  355.  S,  C, 
.Terkowski  v.  Marco,  56  S.  G,  241,  34 
S.  E.  386.  Tenn.— McCallum  v.  Wool- 
sey,  6  Baxt.  308.  Tex. — Ei'der  V.  Du- 
val, 28  Tex.   622;  Nelson  v.  Bagby,  25 
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and  where  administrator  or  executor  properly  sues  in  his  representa- 
tive capacity,  his  allegation  of  another  capacity  in  himself  other  than 
that  of  administrator  or  executor  may  be  treated    as    surplusage^** 

d.  Objections  for  Insufficiency.  —  A  demurrer  usually  will  lie  to  a 
declaration  by  an  executor  or  administrator  upon  a  cause  of  action 
which  can  be  maintained  only  in  his  representative  capacity  when 
such  declaration  does  not  contain  a  sufficient  averment  of  that  ca- 
pacity;" but,  generally,  a  demurrer  will  not  lie  where  it  does  not 
sufficiently  appear  from  the  complaint  that  plaintifiE  has  not  capacity 
to  sue,  and  the  omission  properly  to  allege  capacity  can  be  taken  ad- 
vantage of  only  by  answer.*^ 

Motion  To  Make  More  Definite  and  Certain.  —  If  it  is  doubtful  from  the 
complaint  whether  a  plaintiff  sues  in  his  individual  or  in  his  rep- 
resentative capacity,  defendant's  remedy  is  by  motion  to  make  the 
allegations  more  certain  and  specific*^ 

Waiver.  — The  objection  that  petition  does  not  state  facts  sufficient 
to  warrant  suit  because  plaintiff's  representative  capacity  is  not 
sufficiently  averred  will  be  deemed  waived  by    failure    to    demur." 


Tex.  Sup.  305  (words  "as  administra- 
tor de  bonis  non"  treated  as  descriptio 
personae) ;  Hayden  v.  Kirby,  31  Tex. 
Civ.  App.  441,  72  S.  W.  198.  Va, 
Fitzhugh's  Exr.  v.  Fitzhugh,  11  Gratt. 
300,  62  Am.  Dee.  653.  Wis. — Bobbins 
V.  Gillett,  2  Chand.  96,  2  Pin.  439. 

For  cases  where  court  refused  to 
treat  descriptive  words  as  mere  de- 
scriptio personae,  see  Ga. — Gilbert  v. 
Hardwick,  11  Ga.  599.  Mass.— Arnold 
V.  Sabin,  4  Gush.  46,  where  complain- 
ant described  himself  as  "administra- 
tor and  creditor."  N.  Y. — Farrington 
V.  American  Loan  &  Trust  Co.,  18  Civ. 
Proc.   135,  9   N.  Y.  Supp.   433. 

39.  Succession  of  McNeil,  9  La. 
Ann.  113,  where  administrator  styled 
himself  not  only  administrator  but  also 
attorney  in  fact  for  the  heirs. 

40.  U.  S. — Fugate  V.  Bronaugh,  3 
Cranch  C.  C.  65,  9  Fed.  Cas.  No.  5.146, 
demurrer  sustained  for  want  of  aver- 
ments, although  demurrer  a  special  one 
assigning  only  other  causes.  111. — Fos- 
ter V.  Adler,  84  111.  App.  654.  Ind. 
Toner  v.  Wagner,  158  Ind.  447,  63  N.  E. 
859.  Ky.  —  Warfield  v.  Gardner's 
Admrs.,  3  Ky.  L.  Rep.  423.  Mo.— Fug- 
gle  V.  Hobbs,  42  Mo.  537.  N.  Y.— Secor 
V.   Pendleton,   47   Hun   281. 

See  generally  the  title  "Demurrer." 
Special  Demurrer. — An  objection  that 
the  petition  fails  to  set  forth  facts 
showing  that  the  county  court  had 
jurisdiction  to  appoint  the  plaintiff  as 
administrator   can  be  taken   advantage 


of  by  special  demurrer  only.  Warfield 
V.  Gardner's  Admrs.,  3  Ky.  L.  Eep. 
423. 

A  demurrer  for  want  of  facts  to 
a  petition  by  an  administrator  raises 
the  question  as  to  whether  it  sufli- 
ciently  appears  from  the  petition  that 
the  plaintiff  is  suing  in  his  representa- 
tive capacity.  Toner  v.  W^agner,  158 
Ind.  447,  63  N.  E.  859.  But  see  Secor 
r.  Pendleton,  47  Hun   (N.  Y.)   281. 

41.  Locke  V.  Klunker,  123  Cal.  231, 
55  Pac.  993,  citinft  California  cases. 

See  the  title  "Demurrer." 

42.  Ohio  &  Mississippi  R.  Co.  v.  Mc- 
Clure,  47  Ind.  317,  holding  objection 
by  reason  of  uncertainty  not  reached 
by  demurrer. 

43.  Fuggle  V.  Hobbs,  42  Mo.   537. 

When  it  appears  from  plaintiff's  pe- 
tition that  he  sues  as  a  foreign  ex- 
ecutor, the  objection  to  his  capacity 
to  sue  will  be  deemed  to  have  been 
waived  by  a  failure  to  demur.  Sommer 
V.  Franklin  Bank,  108  Mo.  App.  490, 
S3  S.  W.  1025;  Moir  v.  Dodson,  14  Wis. 

'  279. 

Demurrer  on  Wrong  Ground  as  Waiv- 
er.—Where  defendant  interposes  a  de- 
murrer on  the  ground  that  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  he  will  be 
deemed  to  have  waived  the  objection 
to  the  sufficiency  of  the  averment  of 
plaintiff's  appointment  as  administra- 
tor, although  this  objection  could  have 
been    reached    by    a    demurrer    alleging 
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e.  Amendment.  —  Wlicre  the  complaint  is  in  the  name  of  the 
plaintiff  individually,  it  may  be  amended  by  alleging  that  he  sues  as 
administrator  or  executor,  or  vice  versa^*  And  if  the  declaration 
fails  to  siiow  definitely  -whether  plaintiff  is  suing  in  a  personal  or  a 
representative  capacity,  an  amendment  alleging  the  issuance  of  letters 
may  be  permitted  at  the  trial.''^ 

The  court  is  not  bound  to  allow  such  amendment  when  not  shown 
to  be  in  furtherance  of  justice,''"  but  an  order  refusing  leave  to  amend 
is  appealable  if  the  leave  is  refused,  not  in  the  exercise  of  discretion, 
but  on  the  ground  of  lack  of  power.*^ 

2.  Profert.  —  a.  Necessity  in  General.  —  According  to  the  rule 
establislied  at  common  law,  a  plaintiff  suing  in  his  character  as 
executor  or  administrator  is  bound  to  make  profert  of  his  letters,*^ 


a  failure  to  show  plaintiff's  capacity 
to  sue.  Secor  v.  Pendleton,  47  Hun 
(N.   Y.)    281. 

Oral  Demurrer  After  Plea. — "When 
defendant  pleaded  the  general  issue,  an 
oral  demurrer  at  the  trial,  that  the 
complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  that 
there  was  no  allegation  of  plaintiff's 
appointment  as  administrator,  was  prop- 
erly overruled.  Mickle  v.  Congaree 
Const.  Co.,  41   S.  C.  394,  19  S.  E.   725. 

44.  Ala. — Lucas  v.  Pittman,  94  Ala. 
616,  10  So.  603,  overruling  Taylor  v. 
Taylor,  43  Ala.  649;  Christian  v.  Mor- 
ris, 50  Ala.  585;  Longmire  V.  Pilking- 
ton,  37  Ala.  296;  Farrow  v.  Bragg's 
Admt.,  30  Ala.  261;  Crimm's  Admr.  V. 
Crawford,  29  Ala.  623.  Conn.— Stan- 
ley r.  Stanley,  42  Conn.  539.  Ga. 
Laughter  v.  Butt,  25  Ga.  177.  Me. 
Bragdon  v.  Harmon,  69  Me.  29,  where, 
however,  words  stricken  out  by  amend- 
ment were  but  descriptio  personae. 
N..  Y. — McElwain  v.  Corning,  12  Abb. 
Pr.  16.  Pa. — Wolfenden  v.  Pennsyl- 
vania Schuylkill  Valley  E.  Co.,  2  Pa. 
Co.  Ct.  243,  where  suit  for  injury  to 
realty  by  mistake  brought  by  admin- 
istrator who  was  also  an  heir  and  as 
such  entitled  to  sue.  Tenn. — Winning- 
ham  V.  Crouch,  2  Swan  170,  words 
stricken  out  by  amendment  merely 
descriptio  personae.  Tex. — Whitehead 
V.  Herron,  15  Tex.  127,  65  Am.  Dec. 
145. 

See  generally  the  title  "Amend- 
ments and  Jeofails." 

45.  Wolscheid  v.  Thome,  76  Mich. 
265,  43  N.  W.  12,  amendment  within 
the  discretion  of  trial  court  within 
statute   of   amendments. 

Amendments     Permitted. — A     change 
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in  the  words  descriptive  of  official  char- 
acter may  be  permitted  in  further- 
ance of  justice  (Moore  v.  Moore,  44 
App.  Div.  253,  60  N.  Y.  Supp.  653), 
permitting  words  "administratrix  with 
the  will  annexed"  to  be  substituted 
for  the  words  "temporary  administra- 
trix;" and  where  proper  practice  is  to 
incorporate  copies  of  letters  and  bond 
in  petition  itself,  an  amendment  in 
this  particular  will  be  allowed  (Ber- 
key  V.  Board  of  Commissioners,  48  Colo. 
104,  110  Pac.  197);  and  an  allegation 
that  administrator  was  appointed  by 
United  States  Court  may  be  changed 
by  amendment  to  one  that  administra- 
tor was  appointed  by  a  tribal  probate 
court  (Scroggins  v.  Oliver,  7  Ind.  Ter. 
740,    104    S.    W.    1161). 

Amendment  Not  Permitted. — Where 
a  temporary  administrator  instituted 
proceedings  without  authority,  the  pe- 
tition could  not  be  amended  by  insert- 
ing the  name  of  the  permanent  admin- 
istrator appointed  after  the  commence- 
ment of  proceedings,  although  the  per- 
son who  brought  suit  as  temporary  ad- 
ministrator was  the  same  person  who 
was  afterward  made  permanent  admin- 
istrator. Ward  V.  McDonald,  135  Ga. 
515,  69  S.  E.   817. 

46.  Fleishman  v.  Shoemaker,  2  Ohio 
C.   C,   152. 

47.  McElwain  v.  Corning,  12  Abb. 
Pr.   (N.  Y.)   16. 

48.  U.  S.— Wilson  v.  Codman's  Exr., 
3  Cranch  193,  2  L.  ed.  408.  Ark.— 
Trapnall  V.  Craig,  19  Ark.  243.  Fla. — 
Sullivan  V.  Honacker,  6  Fla.  372. 
Ga. —  Robinson  v.  McDonald,  2  Ga. 
116.  111. — Collins  t\  Ayers,  13  111.  358; 
Foster  v.  Adler,  84  111.  App.  654.  Ind. 
Campbell    v.    Baldwin,    6    Blackf.    364. 
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but,  in  many  jurisdictions,  profert  is  no  longer  required,*''  especially 
where  the  cause  of  action  is  one  on  which  the  administrator  or  executor 
is  entitled  to  sue  in  his  individual  right/" 

b.  Sufficiency.  —  A  profert  of  letters  testamentary  in  general  terms, 
without  alleging  that  the  will  has  been  admitted  to  probate  is  suffi- 
cient," and  it  is  not  necessary  to  annex  a  copy  of  the  will  to  the 
letters,  when  the  provisions  of  the  will  are  not  involved  in  the  prosecu- 
tion of  the  action.^^ 

c.  Effect.  —  The  profert  of  letters  of  administration  places  them 
in  the  hands  of  the  court,  and  not  of  the  party,"  and  where  a  plaintiff 
declares  as  administrator  or  executor  and  makes  profert  of  his  letters 
in  the  declaration,  no  proof  in  respect  to  plaintiff's  representative 
character  is  required  at  the  trial.^* 

d.  Oijeetions  for  Failure  To  Make.  —  Defendant  may  take  advan- 
tage of  plaintiff's  failure  to  make  profert  of  his  letters  by  special 
demurrer.®^ 

3.     Oyer.  —  Where  plaintiff,  suing  in  his  character  as  administrator 


Md.— Brown  v.  Jones,  10  Gill  &  J.  334. 
Miss. — Ligon  v.  Bishop,  43  Miss.  527. 
Pa. — McDonald  v.  Browning,  4  Phila. 
21.  S.  C— Trapier  v.  Mitchell,  2  Nott 
&  McC.  64.  Tex. — Jones  v.  Nowland, 
Dall.  Dec.  451. 

Rule  in  Federal  Courts. — The  neces- 
sity for  a  profert  of  letters  in  actions 
at  law  of  administration  depends  upon 
the  local  laws  of  a  state.  Matheson's 
Admrs.  v.  Grant's  Admr.,  2  How.  (U. 
S.)   263,  11  L.  ed.  261. 

How  Defect  Cured. — The  omission  of 
the  profert,  when  necessary,  is  now 
aided,  unless  the  defendant  demurs 
specially  for  the  defect.  Sullivan  v. 
Honacker,  6  Fla.  372. 

See  the  title  "Oyer  and  Profert." 

49.  Ark. — Rawlings  v.  Paty,  23  Ark. 
204;  Anderson  v.  Wilson,  13  Ark.  409. 
Ind. — Bennett  v.  Gaddis,  79  Ind.  347; 
Hansford  v.  Van  Auken,  79  Ind.  302; 
Cromwell  v.  Barnes,  58  Ind.  20;  Wyant 
V.  Wyant,  38  Ind.  48;  Capp  v.  Gilman, 
2  Blackf.  45;  Barnett  v.  Vanmeter,  7 
Ind.  App.  45,  33  N.  E.  666.  Mass,— 
Langdon  v.  Potter,  11  Mass.  313.  N.  Y. 
Welles  V.  Webster,  9  How.  Pr.  251. 

In  New  Jersey  the  want  of  profert 
of  letters  of  administration  in  a  dec- 
laration by  an  executor  or  adminis- 
trator is  not  of  sufficient  importance 
to  require  the  court  to  strike  the  dec- 
laration from  the  files.  Sautter  v. 
Metropolitan  Life  Ins.  Co.,  73  N.  J. 
L.  4.55,  63  Atl.  994. 

When  Profert  Improper.  —  When 
plaintiff,    who    has   been   appointed    ad- 


ministrator, files  suit  in  his  individual 
right,  profert  of  his  letters  is  improper. 
Brent  r.  Shook,  36  111.  125. 

50.  U.  S.— Biddle  v.  Wilkins,  1  Pet. 
686,  7  L.  ed.  315.  Ala. — Caller  v.  Dade, 
Minor  20.  Ind. — Moore  v.  Read,  1 
Blackf.  177.  S.  C— Thames  v.  Rich- 
ardson, 3  Strobh.  484.  Tenn.— Walt 
V.  W'alsh,  10  Heisk.  314. 

51.  Cocke    V.    Walters,    6    Ark.    404. 

Profert  Held  Sufficient. — In  an  ac- 
tion by  executors,  profert  of  their  let- 
ters testamentary  was  held  sufficient 
when  made  in  this  form:  "And  the 
said  plaintiffs  bring  into  court  here  the 
letters  showing  their  qualifications  as 
executors."  Linder  v.  Monroe,  33  111. 
388. 

52.  Pendleton  v.  Dalton,  92  N.  C. 
185. 

53.  Brown  V.  Jones,  10  Gill  &  J. 
(Md.)    334. 

54.  Daws  V.  Taylor,  49  N.  C.  499. 

55.  Fla. — Sullivan  v.  Honacker,  6 
Fla.  372.  Ind.— Campbell  v.  Baldwin,  6 
Blackf.  364.  Miss. — Ligon  v.  Bishop, 
43  Miss.  527.  Pa. — McDonald  v.  Brown- 
ing, 4  Phila.  21.  S.  C. — Trapier  v. 
Mitchell,   2  Nott   &   McC.   64. 

See  also  Foster  v.  Adler,  84  111.  App. 
654. 

Contra,  Surginer  v.  Paddock,  31  Ark, 
528,  rule  to  produce. 

See  the  title  "Oyer  and  Profert." 

Amendment. — A  failure  to  make  pro- 
fert of  letters  when  required  may  be 
cured  by  amendment.  Ligon  v.  Bishop, 
43  Miss.  527. 
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or  cxcentor,  is  bound  to  make  profert  of  his  letters,  the  defendant  is 
entitled,  as  a  matter  of  right,  to  a  grant  of  oyer  of  them;^"  but  if 
l^laiutiff  unnecessarily  makes  profert  of  his  letters,  he  is  not  bound 
to  grant  oyer  of  them.'*^  If  plaintiff  grants  oyer  of  his  letters  when 
he  is  not  bound  to  do  so,  they  become  part  of  the  record,  and  the  de- 
fendant may  avail  himself  of  any  defense  in  reference  to  them  that  he 
could  have  made  had  oyer  been  necessarily  granted,^* 

Time  To  Crave  Oyer,  —  The  plaintiff  is  bound  to  give  oyer  of  his  let- 
ters of  administration  whenever  demanded  before  the  expiration  of  the 
rule  to  i')lead/^ 

Sufliciency  of  Oyer.  —  When  defendant  demands  oyer  of  letters  testa- 
mentary, and  the  contents  of  the  will  are  not  in  question,  it  is  sufficient 
to  give  a  certified  copy  of  the  letters  testamentary  without  annexing 
a  copy  of  the  will,""  and  ^dthout  the  proof  establishing    the    will."^ 

4.  Plea  or  Ansv/er  Denying  Representative  Capacity.  —  a.  Neces- 
sity for  Special  Flea.  —  (I.)  in  General.  —  The  capacity  of  plaintiff  to 
institute  proceedings  as  an  executor  or  administrator  should  be  put  in 
issue  by  a  special  plea  of  ne  unques  executor  or  administrator.^^    A 


56.  U.  S.— North  V.  Clark,  3  Cranch 
C.  C.  93,  18  Fed.  Cas.  No.  10,308.  Ark. 
Trapnall  v.  Craig,  19  Ark.  243.  lU. 
Collins  V.  Ayers,  13  111.  358;  Foster  v. 
Adier,  84  111.  App.  654.  N.  H.-Phil- 
brick  V.  Hazen,  3  N.  H.  120.  S.  C. 
Trapier  v.  Mitchell,  2  Nott  &  McC.  64. 

Oyer  and  Demurrer. — A  defendant  in 
a  suit  by  an  executor  or  administrator 
may  demand  oyer  of  letters  and  de- 
mur to  the  declaration  and  thus  take 
advantage  of  any  material  variance 
between  the  letters  produced  on  oyer 
and  the  statement  of  them  in  the  dec- 
laration, and  may  thus  reach  any  sub- 
stantial defect  apparent  on  the  face 
of  the  letters.  Collins  v.  Ayers,  13  111. 
358;   Foster  r.   Adler,   84  111.   App.   654. 

Action  Prematurely  Brought. — When 
one  sues  as  administrator  before  he 
obtains  letters  of  administration,  and 
administration  is  afterwards  granted 
to  him,  the  defendant,  in  order  to  avail 
himself  of  this  matter,  may  demand 
oyer  of  plaintiff's  letters  and  demur. 
Philbrick  r.  Hazen,  3   N.  H.  Vl{). 

Effect  of  Failure  To  Give  Oyer. 
When  plaintiff  fails  or  refuses  to  give 
oyer  of  his  letters  of  administration, 
although  oyer  is  craved  by  the  defend- 
ant, it  will  be  in  time  to  plead  to  the 
capacity  of  plaintiff  as  soon  as  his  let- 
ters shall  have  been  filed  and  delay  of 
defendant  in  pleading  will  be  excused. 
Lovering  v.  McKinney  &  Williams,  7 
Tex.   521. 

Defendant    is    bound    to    crave    oyer, 
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if  he  wishes  to  set  up  anything  in 
avoidance  of  plaintiff's  letters.  Thom- 
as &  Gibbert  t".  Cameron,  16  Wend. 
(N.   Y.)    579. 

57.  Knott  V.  Clements,   13  Ark.  335. 
When  Oyer  Not  Demandable. — When 

an  administrator  declares,  on  a  con- 
tract made  with  himself  in  his  repre- 
sentative character,  oyer  of  his  letters 
is  not  demandable.  Harbin  v.  Levi,  6 
Ala.  399. 

58.  Knott  V.  Clements,  13  Ark.  335. 

59.  North  r.  Clark,  3  Cranch  C.  C. 
93,  18  Fed.  Cas.  No.  10,308. 

60.  Beach  v.  Pears,   1   N.  J.  L.   288. 

The  letters  themselves  must  be  pro- 
duced, unless  they  have  been  lost,  when 
perhaps  other  proof  of  official  charac- 
ter will  be  admitted.  The  Executors 
of  V.  Oldham,  2  N.  C.  190. 

61.  Diamond  v.  Shell,  15  Ark.  26. 

62.  U.  S. — Cunningham  v.  Eodgers, 
171  Fed.  835,  96  C.  C.  A.  507.  Ala. 
Johnson  v.  Kyser,  127  Ala.  309,  27  So. 
784.  Cal.— Shields  v.  Nathan,  12  Cal. 
App.  604,  108  Pac.  34.  lU.— Chicago 
&  A.  R.  Co.  V.  Smith,  180  III.  453,  54 
N.  E.  325,  affirming  77  III.  App.  492; 
Collins  V.  Ayers,  13  111.  358;  Ballance 
r.  Frisby,  3  111.  63;  Harte  v.  Eraser, 
104  111.  App.  201;  Foster  v.  Adler,  84 
111.  App.  654;  Dye  v.  Gritton,  29  111. 
App.  54.  Ind. — Hansford  v.  Van  Auken, 
79  Ind.  302  (only  by  plea  verified); 
Kelley  v.  Love,  35  Ind.  106;  Michigan 
Trust  Co.  V.  Probasco,  29  111.  App.  109, 
63   N.  E.   255;    McDowell  v.   North,  24 


EXECUTORS  AND  ADMINISTRATORS 


745 


general  demurrer  to  the  complaint  does  not  raise  the  question  of  want 
of  title  to  the  character  in  which  plaintiff  sues,''^'  but  want  of  capacity 
to  sue  may  be  taken  advantage  of  by  special  demurrer.*'* 

(II.)  Effect  of  Pleading  to  Merits.  —  A  plea  to  the  merits  is  generally 
held  to  operate  as  an  admission  of  plaintiff's  capacity  and  as  a  waiver 
of  the  necessity  of  proving  the  representative  character  of  plaintiff  in 
a  suit  by  an  administrator  or  executor  f^  but,  at  common  law,  if  an 
administrator  or  executor  declares  in  detinue  on  his  own  possession, 
upon  general  issue  he  must  prove  that  he  is  administrator  or  executor, 


Ind.  App.  435,  55  K  E.  789.  la. 
Mayes  v.  Turley,  60  Iowa  407,  14  N.  W. 
731.  Ky. — City  of  Louisville  v.  Hart's 
Admr.,  143  Ky.  171,  136  S.  W.  212; 
Louisville  &  N.  E.  Co.  v.  Herndon's 
Admr.,  31  Ky.  L.  Rep.  1059,  104  S.  W. 
732;  Henderson's  Admr.  v.  Clark,  4 
Bibb  391  (where  evidence  that  another 
person  was  the  rightful  administrator 
excluded  under  general  issue  pleaded). 
Me.— Clark  v.  Pishon,  31  Me.  503.  Mass. 
Langdon  v.  Potter,  11  Mass.  313.  Mo. 
Gross  V.  Watts,  206  Mo.  373,  104  S.  W. 
30.  Pa. — Hummel  V.  Brown,  24  Pa. 
3ro.  R.  I.— Roberts  v.  White,  78  Atl. 
497.  Tex.  —  Callahan  v.  Hendrix,  79 
Tex.  494,  15  S.  W.  593;  Dignowitty  v. 
Coleman,  77  Tex.  98,  13  S.  W.  857; 
Cochran  v.  Thompson,  18  Tex.  652  (by 
plea  or  at  least  by  special  demurrer) ; 
Barton  V.  Davidson  (Tex.  Civ.  App.), 
45  S.  W.  400.  W.  Va.— McDonald  v. 
Cole,  46  W.  Va.  186,  32  S.  E.  1033. 
Wis. — Ewen  v.  Chicago  &  Northwestern 
E.  Co.,  38  Wis.   613. 

When  Plea  Available. — When  admin- 
istrator sues  on  a  contract  made  with 
himself,  whether  he  sues  individually 
or  in  his  representative  capacity  ne 
unques  administrator  is  not  a  good  plea, 
since  the  making  of  the  contract  with 
him  is  an  admission  of  his  representa- 
tive character.  Riddle  v.  Hill's  Admr., 
51  Ala.  224.  And  when  plaintiff  sues 
a  writ,  describing  himself  as  admin- 
istrator, and  declares  in  the  same  way 
but  lays  the  cause  of  action  in  his  own 
right,  a  plea  of  ne  unques  administrator 
is  not  good.  Spurgen  v.  Robinet,  4 
Bibb   (Ky.)    75. 

Motion  Insufficient. — The  court  will 
not  dismiss  a  petition  by  an  adminis- 
trator on  defendant's  motion  setting 
forth  grounds  why  letters,  granted  by 
a  court  having  jurisdiction,  were  void 
and  of  no  effect.  Lawson  v.  Crutch- 
field,   7   Ark.   48;    City  of  Louisville   V. 


Hart's  Admr.,  143  Ky.  171,  136  S.  W. 
212. 

63.  U.  S. — Childress  v.  Emory,  8 
Wheat.  642,  5  L.  ed.  705.  Ark.— Gib- 
son V.  Ponder,  40  Ark.  195.  Ky. — 
Louisville  &  N.  R.  Co.  v.  Herndon's 
Admr.,  31  Ky.  L.  Eep.  1059,  104  S.  W. 
732.  N.  Y.— Secor  v.  Pendleton,  47 
Hun  281.  S.  C. — Patterson  v.  Pagan, 
18   S.   C.   584. 

64.  De  Haven  V.  De  Haven's  Admr., 
104  Ky.  41,  46  S.  W.  215,  47  S.  W. 
597;  Warfield  t\  Gardner's  Admrs.,  3 
Ky.  L.   Eep.   423. 

Demurrer  on  Wrong  Ground. — A  de- 
murrer alleging  that  the  complaint  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action  waives  defendant's 
right  to  object  to  the  insufficiency  of 
the  averments  of  plaintiff's  appoint- 
ment. Secor  V.  Pendleton,  47  Hun  (N. 
Y.)    281. 

65.  U.  S. — Yeaton  v.  Lynn,  5  Pet. 
224,  8  L.  ed.  105.  Ala. — Worsham  v. 
Goar,  4  Port.  441,  non-assumpsit  plead- 
ed. Ark. — Gibson  v.  Ponder,  40  Ark. 
195;  Kowanachi  v.  Askew,  17  Ark.  595. 
Colo.— Denver,  South  Park  &  Pac.  R. 
Co.  V.  Woodward,  4  Colo.  1.  Fla.— Sul- 
livan V.  Honacker,  6  Fla.  372;  Eaney 
V.  Baron,  1  Fla.  327,  plea  of  payment. 
Ga. — Kenan  v.  Du  Bignon,  46  Ga.  258. 
111.— McKinley  v.  Braden,  2  HI.  64 
(general  issue  pleaded) ;  Foster  f.  Ad- 
ler,  84  111.  App.  654.  Ind. — Lowe  v. 
Bowman,  5  Blackf.  410;  Pollard  v.  But- 
tery, 3  Blackf.  239  (capacity  admitted 
by  general  issue  or  any  other  plea  in 
bar).  Me. — Clark  v.  Pishon,  31  Me. 
503.  N.  Y.— Nanz  v.  Oakley,  122  N. 
Y.  631,  25  N.  E.  263.  S.  C— Hutchin- 
son V.  Bobo,  1  Bailey  546;  Trapier  v. 
Mitchell,  2  Nott  &  McC.  64.  Tenn. 
Marble  Co.  v.  Black,  89  Tenn.  118,  14 
S.  W.  479;  Cheek  v.  Whcatly,  11 
Humph.  .556.  Tex. — Tolbert  v.  Mc- 
Bride,  75  Tex.  95,  12  S.  W.  752.  W.  Va. 
McDonald  v.   Cole,   46  W.   Va.   186,  32 
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unless  he  shows  that  he  has  had  actual  possession.*"'  After  general 
issue  has  been  pleaded  and  the  cause  has  been  called  for  trial  on  that 
issue,  it  is  then  too  late  for  the  defendant  to  plead  that  defendant  was 
never  administrator."^ 

b.  Pica  of  Ne  Unqnes  Administrator  or  Executor. —  (I.)  Nature 
of  Plea.  —  The  plea  of  iw  ungues  administrator  or  executor  is  usually 
treated  as  a  plea  in  bar,''^  although  some  courts  regard  such  a  plea  as 
one  in  abatement."^ 

(II.)  Reciuisites  and  Sufficiency.  —  A  plea  which  alleges  that  plaintiff 
was  not  administrator  at  the  time  of  the  commencement  of  the  action, 
without  saying  that  he  was  not  afterward  appointed,  is  good,'^°  as  is 
also  a  plea  which  alleges  facts  which  show  that  the  letters  of  an  ad- 
ministrator or  executor  are  void  for  want  of  jurisdiction  in  the  court 
by  which  they  were  issued  f'^  but  a  plea  to  an  action  by  an  administra- 
tor is  insufficient  when  it  simply  sets  up  facts  showing  that  letters  of 


S.  E.  1033.     Wis.— Moir  r.  Dodson,  14 
Wis.   279. 

Distinction  Based  on  Time  of  Ac- 
crual.—  A  distinction  is  sometimes 
made  between  the  situation  upon  gen- 
eral issue  pleaded  where  the  cause  of 
action  accrued  in  lifetime  of  testator 
or  intestate  and  where  cause  of  action 
accrued  after  his  decease.  Cheek  v. 
Whcatly,  11  Humph.  (Tenn.)  556,  and 
cases  there  cited. 

66.  Floyd  v.  Breckenridge,  4  Bibb. 
(Ky.)    14. 

67.  Spencer  v.  Cahoon,  14  N.  C.  80; 
Duval  V.  Wright,  4  Cranch  C.  C.  169, 
8  Fed.  Cas.  No.  4,212.  See  also  Scan- 
land  V.  Euble,  4  Blackf.  (Ind.)  481, 
where  permission  to  file  special  plea 
denying  representative  capacity  refused 
after  general  issue  pleaded  and  case 
transferred   to   another  court. 

Special  Plea  Too  Late. — Plea  that 
plaintiff  is  not  administrator  came  too 
late  in  debt  on  bond  after  plea  of  con- 
dition performed,  rejoinder  and  special 
demurrer  to  rejoinder.  Grahame's 
Admr.  v.  Cooke,  1  Cranch  (U.  S.)  116. 
Compare  Langdon  v.  Potter,  11  Mass. 
313,  where  leave  granted  after  issue 
joined. 

68.  Ala.  —  IJnited  States  Rolling 
Stock  Co.  V.  Weir,  96  Ala.  396,  11  So. 
436;  Watson  v.  Collins'  Admr.,  37  Ala. 
587;  Worthington  v.  MeRoberts,  7  Ala. 
814.  Ark. — Lyon  v.  Evans,  1  Ark.  349. 
D.  C. — Ferguson  v.  Washington  & 
Georgetown  R.  Co.,  6  App.  Cas.  525. 
Ind.  —  Codding  v.  Whitaker,  5  Blackf. 
470.  Ky. — French  v.  Frazier's  Admr., 
7  J.  J.  Marsh.  425.  Mass. — Langdon 
V.  Potter,  11  Mass.  313.    N.  Y.— Thomas 
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&  Gilbert  v.  Cameron,  16  Wend.  579. 
N.  C— Shown 's  Exrs.  v.  Barr,  33  N.  C. 
296,  a  plea  in  bar  which  defendant 
may  plead  with   any  other  -bar. 

Nature  of  Plea  Stated. — <'This  plea, 
-according  to  some  of  the  older  author- 
ities, has  been  treated  as  a  plea  in 
abatement  simply;  but  according  to  the 
best  considered  cases,  and  text  writers 
of  highest  authority,  it  is  a  plea  in  bar 
of  the  action.  Every  plea  in  abate- 
ment must  give  the  plaintiff  a  better 
writ;  but  the  effect  of  this  plea  is, 
that  the  plaintiff  has  no  right  to  sue 
at  all  in  the  character  of  administrator, 
without  letters  clothing  him  with  that 
character,  and  is  therefore  a  bar  to  the 
action."  Ferguson  p.  Washington  & 
Georgetown  R.  Co.,  6  App.  Cas.  (D.  C.) 
525. 

69.  Michigan  Trust  Co.  v.  Probasco, 
29  Ind.  App.  109,  63  N.  E.  255;  Bar- 
nett  V.  Vanmeter,  7  Ind.  App.  45,  33 
N.  E.  666;  Weathers  v.  Newman,  1 
Blackf.  (Ind.)  232;  Stewart  V.  Smith, 
98  Me.  104,  56  Atl.  401. 

70.  Thomas  &  Gilbert  V.  Cameron, 
16  Wend.  (N.  Y.)  579,  where  such  plea 
joined  with   the  general  issue. 

71.  Watson  v,  Collins'  Admr.,  37 
Ala.    587. 

Insufficient  Plea  to  Jurisdiction. — 
A  plea  to  an  action  by  an  adminis- 
trator, averring  that  intestate  was  not 
a  resident  of  the  state  at  the  time 
of  his  death,  and  that  he  had  no  effects 
in  the  state  at  that  time,  does  not 
show  that  letters  are  void  for  want 
of  jurisdiction  in  the  court  which 
granted  them,  since  assets  may  have 
been   brought   into  state   after   deced- 
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administration  ought  not  to  have  been  granted  and  does  not  deny 
the  issuance  of  letters  to  the  plaintiff  J^ 

Verification. —  In  some  jurisdictions,  the  plea  ne  ungues  administra- 
tor or  executor  is  treated  as  a  plea  in  bar  requiring  no  verification," 
while  in  others  the  legal  capacity  of  plaintiff  to  sue  as  executor  or 
administrator  can  be  questioned  only  by  a  sworn  answer/* 

c.  Termination  of  Representative  Character  Pending  Action. 
"Where  plaintiff's  authority  as  an  administrator  or  executor  has  ceased 
since  the  commencement  of  the  action,  that  fact  must  be  pleaded  to 
the  further  maintenance  of  the  action,  or  puis  darrein  continuance, 
according  as  such  authority  was  terminated  before  or  after  issue 
joined/^ 

E.  Judgment.  —  The  judgment  should  follow  the  complaint;" 
but  a  person  who  sues  as  administrator  may  be  given  a  judgment  in 
his  individual  right,  if  the  evidence  shows  that  he  is  entitled  thereto." 

F.  Appeal  and  Error." 

G.  Costs.  —  An  administrator  or  executor  is  not  personally  liable 
for  costs  in  an  action  necessarily  prosecuted  by  him  in  his  fiduciary 
capacity;"  but  where  tlie  common  law  rule  has  not  been  changed  by 


ent's    death.     Miller  i\    Jones'   Admr., 
26    Ala.    247. 

72.  Eogers  v.  Duval,  23  Ark.  77. 
Compare  Ziemer  v.  Crucible  Steel  Co., 
99  App.  Div.  169,  90  N.  Y.  Supp.  962, 
and  Butler  v.  Keller,  19  Pa.  Super.  472. 

73.  Logan  v.  Central  Iron  &  Coal 
Co.,  139  Ala.  548,  36  So.  729  (under 
Code,  §3296);  Cotton  v.  Ward,  45  Ala. 
359  (plea,  "in  short  by  consent,"  is 
sufficient,  if  not  demurred  to  for  that 
reason);  Watson  v.  Collins'  Admr.,  37 
Ala.  587;   Sorrell  v.  Craig,  15  Ala.  789. 

74.  Hansford  v.  Van  Auken,  79  Ind. 
302;  Kelley  v.  Love,  35  Ind.  106;  Mc- 
Dowell V.  North,  24  Ind.  App.  435,  55 
N.  E.  789;  Young  v.  Meredith,  38  Tex. 
Civ.  App.  59,  85  S.  W.  32. 

75.  Yeaton  v.  Lynn,  5  Pet.  (IT.  S.) 
224,  8  L.  ed.  105;  Wilson  v.  Bothwell's 
Admr.,  50  Ala.  378;  Winslett  v.  Mc- 
Lemore's   Admr.,    6  Ala.   416. 

76.  Rhodes   r.   Walker,   44   Ala.   213. 

77.  La. — Childress  v.  Davis,  15  La. 
492.  Me.— Hayes  v.  Rich,  101  Me.  314, 
64  Atl.  659.  N.  Y.— Bingham  v.  Ma- 
rine Nat.  Bank,  18  Abb.  N.  C.  135. 
Tex.— Rider  v.  Duval,  28  Tex.  622. 

But  see  Burdyne  v.  Mackey,  7  Mo. 
374. 

See  supra,  note  10. 

78.  See  the  titles  "Appeals;" 
"Writ  of  Error." 

79.  Ark.— Warren  &  O.  V.  K.  Co.  v. 
Walrop,  93  Ark.  127,  123  S.  W.  792. 
Ga. — The  Justices  v.  Haywood,  20  Ga. 


847.  ni. — Gibbons  v.  Johnson,  4  111. 
61;  Church  v.  Jewett,  2  111.  55;  Jones 
V.  Illinois  Cent.  E.  Co.,  106  111.  App. 
597.  Ind. — Cavanaugh  v.  Toledo  &  W. 
W.  R.  Co.,  49  Ind.  149;  Evans  v.  New- 
land,  34  Ind.  112  (holding  erroneous, 
in  an  action  for  wrongfully  causing 
death,  an  order  that  costs  be  levied 
out  of  the  property  of  the  adminis- 
trator, if  no  property  of  decedent) ; 
Chicago  &  E.  R.  Co.  v.  Harshman,  21 
Ind.  App.  23,  51  N.  E.  343;  Pollard  v. 
Buttery,  3  Blackf.  239  (where  plaintiff 
nonsuited).  la. — Cuppy  v.  Coffman.  82 
Iowa  214,  47  N.  W.  1005.  Ky. — 
Hughes'  Admr.  V.  Standeford's  Admr., 
3  Dana  285;  Caperton  v.  Callison,  1 
J.  J.  Marsh.  396.  Mass. — Brooks  v. 
Stevens,  2  Pick.  68.  N.  H.— Folsom 
V.  Blaisdell,  38  N.  H.  100.  N.  J.— Bell 
V.  Samuels,  60  N.  J.  L.  370,  37  Atl. 
613;  Kinnev  V.  Central  R.  Co.,  34  N. 
J.  L.  273;  Norcross  v.  Boulton,  16  N.  J. 
L.  310;  Gifford  v.  Thorn,  9  N.  J.  Eq. 
702.  N.  Y. — Van  Orden's  Admr.  V. 
Remolds.  18  Wend.  635.  N.  C— Col- 
lins r.  Roberts,  28  N.  C.  201;  Arrington 
V.  Coleman,  5  N.  C.  102.  Ore.— De  Bow 
V.  Wollenberg,  52  Ore.  404,  96  Pac.  536, 
97  Pac.  717.  Pa. — Callender's  Admr. 
r.  Keystone  Mut.  Life  Ins.  Co.,  23  Pa. 
471.  S.  C. — Swift's  Admr.  v.  Roalwine, 
1  Brev.  175. 

See,  however,  Meyer  v.  O'Rourke, 
150  Cal.  177.  88  Pac.  706;  Stevens  v.  S. 
F.  &  N.  P.  E.  Co.,  103  Cal.  252,  37  Pac. 

Vol.  vni 


748 


EXECUTOES  AND  ADMINISTRATORS 


statute,®"  an  executor  or  administrator,  who  sues  or  who  might  have 
sued  in  his  own  name,  as  on  a  contract  made  with  himself  or  for  the 
conversion  of  the  goods  of  the  estate  in  his  own  time,  must  pay  costs 
in  case  he  is  defeated  in  his  action.^^  Even  one  who  necessarily  sues 
as  administrator  or  executor  is  liable  for  costs  when  he  knowingly 
brings  a  wrong  action.^- 

TI.      EXECUTION.^^ 

II.  ACTIONS  BY  FOREIGN  EXECUTORS  AND  ADMINISTRA- 
TORS. —  A.  Capacity.  —  1.  As  a  Personal  Representative.  —  Since 
letters  testamentary  or  of  administration  granted  by  a  sister  state 
have  no  extraterritorial  operation,^*  in  the  absence  of  authorization  by 
the  statute  of  the  state  in  which  suit  is  brought,  an  executor  or  ad- 
ministrator appointed  at  the  domicil  of  his  decedent  has  no  authority 
to  sue  in  another  state  without  having  first  obtained  ancillary  letters.^° 


146,  construing  code  sections  1022,  1031 
and  1509. 

See  generally  the   title   "Costs." 

Test  Determining  Liability.  —  The 
proper  test  to  ascertain  whether  plain- 
tiffs suing  as  executors  are  liable  for 
costs  de  bonis  testatoris,  is  that  the 
money  sued  for,  if  recovered,  will  be 
assets  of  the  estate.  Chandler  v.  She- 
ban.  7  Ala.  251. 

Effect  of  Erroneous  Judgment.  —  If 
judgment  for  costs  is  erroneously  made 
a  personal  judgment  against  the  execu- 
tor or  administrator,  it  is  binding  un- 
til properlj^  corrected,  and  the  clerk  of 
court  cannot  refuse  execution  thereon. 
State  ex  rel.  Mahoney  v.  Eitter,  20  Ind. 
406. 

Property  Fraudulently  Conveyed.  — 
The  expenses  of  litigation  to  set  aside 
a  fraudulent  conveyance  may  be  sat- 
isfied out  of  the  property  fraudulently 
conveyed.  Lynch 's  Admr.  v.  Murray 
(Vt.),  83  Atl.  746. 

80.  For  statutory  changes,  see  local 
statutes. 

81.  U.  S.— Laubscher  v.  Fay,  197 
Fed.  879.  Ind. — Brooks  v.  Munice  & 
P.  Tract.  Co.,  95  N.  E.  1006;  Harrison 
V.  Warner,  1  Blackf.  385.  Mo.— Wool- 
dridge  v.  Draper,  15  Mo.  470.  N.  H. 
Moulton  V.  Wendell,  37  N.  H.  406. 
N.  J. — Norcross  v.  Boulton,  16  N.  J.  L. 
310;  Ivins  v.  Jacob,  67  N.  J.  Eq.  387, 
58  Atl.  941.  N.  Y.— Lakin  v.  Sutton, 
132  App.  Div.  .557.  116  N.  Y.  Supp. 
820;  Dunphy  f.  Callahan,  126  App.  Div. 
11,  110  N.  Y.  Supp.  179;  Feig  v.  Wray, 
64  How.  Pr.  391.  Va.— Carr's  Exr.  v. 
Anderson,  2  Hen.  &  M.  361. 

What  Court  to  Charge  Costs. — 
Whether    or    not    executors    should    be 
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charged  personally  with  costs  should 
be  determined  by  the  trial  court  and 
not  by  the  surrogate  on  the  final  ac- 
counting of  executor  or  administrator. 
Harrington  v.  Strong,  49  App.  Div.  39, 
63  N.  Y.  Supp.  257. 

82.  Ala.— Reynolds  V.  Carter,  32 
Ala.  444.  Ind.— Raugh  v.  Weis,  138 
Ind.  42,  37  N.  E.  331;  Harrison  V. 
Warner.  1  Blackf.  385.  Ky.— Holburn 
v.  Pfanmiller's  Admr.,  114  Ky.  831,  71 
S.  W.  940.  Mich.— Hill  v.  Mitchell, 
40  Mich.  389.  Pa. — Show  v.  Conway, 
7  Pa.  136.  S.  C.—Ex  parte  Brady,  19 
S.   C.   605.  « 

Suit  Without  Authority. — One  who, 
without  legal  authority,  sues  as  admin- 
istrator or  executor  and  fails  to  re- 
cover, is  liable  for  costs  de  bonis 
proimis.  Lowis  v.  McCabe,  16  Mo. 
App.  398;  Baldwin  v.  Rice,  44  Misc. 
74,  89  N.  Y.  Supp.  743. 

83.  See  generally  the  title  "Judg- 
ment. ' ' 

84.  Warrior  Coal  &  Coke  Co.  v.  Na- 
tional Bank  of  Augusta  <'Ala.),  53  So. 
997. 

85.  U.  S.— Watkins  v.  Eaton,  183 
Fed.  384,  105  C.  C.  A.  604;  In  re  Kings- 
ley,  160  Fed.  275;  Brooks  v.  Southern 
Pae.  Co.,  148  Fed.  986;  Beaumont  V. 
Beaumont,  144  Fed.  288;  Graham  V. 
Lybrand,  142  Fed.  109,  73  C.  C.  A.  333; 
Moore  v.  Petty,  135  Fed.  668,  68  C.  C. 
A.  306.  Ala.— Campbell  v.  Hughes,  155 
Ala.  591,  47  So.  45.  Ark.— Gibson  V. 
Ponder,  40  Ark.  195.  Cal. — Lewis  v. 
Adams,  8  Pac.  619.  Conn. — Hobart  V. 
The  Connecticut  Tpk.  Co.,  15  Conn.  145. 
Ky. — Louisville  &  N.  R.  Co.  v.  Brant- 
ley's Admr.,  96  Ky.  297,  28  S.  W.  477, 
49    Am.     St.     Rep.     291;     McClellan's 
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In  a  number  of  jurisdictions  power  to  bring  suit  within  the  state  is 
expressly  conferred  by  statute  upon  foreign  executors  and  adminis- 
trators,*^ and  in  most  jurisdictions  a  foreign  executor  or  administrator 


Admr,  v.  Troendle,  30  Ky.  L.  Eep.  611, 
99  S,  W.  329.  Mo.— May  v.  Burk,  80 
Mo.  675;  Miller  v.  Hoover,  121  Mo. 
App.  568,  97  S.  W.  210;  Wolf  v.  Sun 
Ins.  Co.,  75  Mo.  App.  306.  N.  Y.— Tav- 
lor  V.  Syme,  162  N.  Y,  513,  57  N.  E. 
83;  Flandrow  v.  Hammond,  13  App. 
Div.  325,  43  N.  Y.  Supp.  143.  S.  C. 
Dial  V.  Tappan,  20  S.  C.  167;  Patterson 
V.  Pagan,  18  S.  C.  584.  Tex. — Henry 
V.  Eoe,  83  Tex.  446,  18  S.  W.  8U6. 

Assets  Removed  From  State. — A  suit 
by  an  administrator,  appointed  at  de- 
cedent's domicile,  to  recover  assets 
surreptitiously  removed  by  defendants 
to  another  state  prior  to  decedent's 
death,  is  a  suit  in  administrator's  of- 
ficial capacity,  and  cannot  be  main- 
tained without  first  obtained  ancillary 
letters,  in  the  absence  of  an  enabling 
statute.  Graham  v.  Lybrand,  142  Fed. 
109,  73  C.  C.  A.  333. 

Subsequent  Qualification. — A  foreign 
executor  having  instituted  a  suit  in 
equity  in  a  federal  court,  his  subse- 
quent taking  out,  before  the  hearing, 
of  ancillary  letters  testamentary  in  the 
local  jurisdiction  will  relate  back  to 
the  filing  of  the  bill  for  the  purpose 
of  qualifying  him  to  maintain  the  suit. 
Leahy  v.  Haworth,  141  Fed.  850,  73  C. 
C.  A.  84. 

86.  Alabama. — The  statutory  powers 
conferred  upon  a  foreign  administrator 
or  executor  who  has  complied  with 
§359,  Code  of  1896,  are  not  taken  away 
by  the  prior  appointment  of  a  personal 
representative  within  the  state.  Camp- 
bell V.  Hughes,  144  Ala.  393,  42  So.  42. 

In  Arkansas  a  foreign  executor  or 
administrator  is  permitted  to  sue  by 
virtue  of  §6003,  Kirby's  Digest.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Cleere,  76 
Ark.  377,  88  S.  W.  995. 

In  Georgia,  before  a  foreign  admin- 
istrator can  institute  a  suit,  it  must 
appear  that  his  intestate,  at  the  time 
of  his  death,  was  domiciled  in  the  state 
where  letters  of  administration  were 
granted  and  that  no  administration  has 
been  granted  in  Georgia.  Taylor  v. 
McKee,  121  Ga.  223,  48  S.  E.  943.  And 
where  it  appears  that  letters  issued  at 


domicile  authorized  administrator  to 
administer  only  "the  goods,  chattels 
and  credits,"  such  foreign  representa- 
tive cannot  institute  proceedings  to  re- 
cover for  injury  to  realty.  Jones  v. 
Cliett,  114  Ga.  673,  40  S.  E.  719.  The 
act  of  1850,  authorizing  suits  by  for- 
eign executors  and  administrators,  ap- 
plies to  actions  ex  delicto  as  well  as  to 
actions  ex  contractu.  Averitt  v.  Pope, 
30  Ga.  660. 

The  statutory  privilege  granted  to 
the  foreign  representative  to  sue  does 
not  include  the  right  where  such  rep- 
resentative dit;;  pending  the  suit,  to 
have  an  administrator  de  bonis  non 
made  a  party  to  scire  facias  and  thereby 
to  revive  the  suit.  Jones  v.  Lamar, 
77  Ga.   149. 

Kentucky  St.,  1903,  §§3878,  3879, 
which  authorizes  county  court  to  per- 
mit foreign  representatives  to  sue  for 
"debts"  due  the  decedent,  cannot  be 
invoked  in  support  of  an  action  to  re- 
cover damages  for  tort.  Brooks  V. 
Southern  Pac.  E.,  148  Fed.  986. 

New  Jersey. — Pub.  Laws  (1887),  p. 
154,  provides  that  any  administra- 
tor or  executor,  by  virtue  of  let- 
ters obtained  in  another  state,  may 
sue  as  if  his  letters  had  been  issued 
to  him  in  Xew  Jersey,  providing  that 
he  first  file  an  exemplified  copy  of  his 
letters.  Beaumont  v.  Beaumont,  144 
Fed.  288. 

Ohio.— Under  Eev.  St.  Ohio,  §6133, 
a  foreign  administrator  or  executor 
may  prosecute  an  action  in  that  state 
in  his  representative  capacity  in  like 
manner  as  a  non-resident  may  sue. 
Popp  V.  Cincinnati,  H.  &  D.  Co.,  96 
Fed.  465. 

South  Dakota.  —  Under  Laws,  1901, 
p.  206,  ch.  124,  an  executor  or  admin- 
istrator duly  appointed  in  another  state 
may  prosecute  actions  in  his  represen- 
tative capacity  under  the  same  restric- 
tions as  are  applicable  to  non-residents 
and  a  corporation  duly  appointed  ad- 
ministrator in  another  state  is  entitled 
to  sue  as  such  in  South  Dakota.  Ger- 
mantown  Trust  Co.  v.  Whitney,  19  S. 
D.  108,  102  N.  W.  304. 
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is  permitted  to  maintain  an  action  to  recover  damages  for  negligently 
causing  the  death  of  his  decedent.^^ 

2.  As  an  Individual.  —  A  foreign  administrator  or  executor,  with- 
out taking  out  ancillary  letters,  can  maintain  an  action  in  his  own 
name  on  a  judgment  recovered  by  him  in  his  representative  capacity 
in  the  jurisdiction  of  his  appointment.^"  And  such  foreign  rep- 
resentative may  also  sue  in  his  own  name  upon  a  contract  which,  he 
made  in  his  representative  capacity,"^  upon  a  note  belonging  to  de- 
cedent's estate  and  payable  to  bearer, ''°  or  whenever  the  cause  of 
action  declared  upon  is  one  which  accrued  directly  to  him  and  was 
not,  at  decedent's  death,  an  asset  of  the  estate.'^^ 

B.  Parties.  —  Unless  required  by  statute,  a  domestic  administrator 
need  not  be  made  a  party  to  a  suit  brought  by  an  administrator  ap- 


87.  U.  S.— Popp  V.  Cincinnati,  H.  & 
D.  E.  Co.,  9G  Fed.  465;  McCarty  v. 
New  York,  L.  E.  &  W.  E.  Co.,  62  Fed. 
437.  111.— Wabash,  St.  L.  &  P.  E.  Co. 
V.  Shacklet,  105  111.  364;  Chicago  Tran- 
sit Co.  V.  Campbell,  110  111.  App.  366. 
Ind.— Memphis  &  C.  Packet  Co.  V. 
Pikey,  142  Ind.  304,  40  N.  E.  527. 
Kan. — Kansas  Pac.  E.  Co.  v.  Cutter, 
16  Kan.  568.  R.  I.— Connor  v.  New 
York,  N.  11.  &  H.  E.  E.  Co.,  28  E.  I. 
560,  68  Atl.  481. 

Contra,  Dodge  v.  Town  of  North 
Hudson,  188  Fed.  489;  Maysville  St.  E. 
&  Transfer  Co.  v.  Marvin,  59  Fed.  91, 
8  C.  C.  A.  21;  Mackay  v.  Central  E. 
Co.,  4  Fed.  617;  Louisville  &  N.  E.  Co. 
V.  Brantley's  Admr.,  96  Ky.  297,  28 
S.  W.  477. 

Domicilary  administrator  is  entitled 
to  appointment  as  a  matter  of  right 
when  such  appointment  is  necessary  to 
enable  him  to  maintain  proceedings 
for  wrongfully  causing  death.  Hart- 
ford &  New  Haven  E.  Co.  v.  Andrews, 
36  Conn.  213. 

88.  Ark.— McCarthy  v.  Troll,  90 
Ark.  199,  118  S.  W.  416.  Cal.— Lewis 
V.  Adams,  70  Cal.  403,  11  Pac.  833,  59 
Am.  St.  Eep.  423.  la. — Greasons  v. 
Davis,  9  Iowa  219.  Md. — Barton  v. 
Higgin3,  41  Md.  539.  Mass.— Talmage 
V.  Chapel,  16  Mass.  71.  Mo. — Tittman 
V.  Thornton,  107  Mo.  500,  17  S.  W. 
979,  16  L.  E.  A.  410;  Hall  v.  Harrison, 
21  Mo.  227;  Miller  v.  Hoover,  121  Mo. 
App.  568,  97  S.  W.  210.  Nev.— Eogers 
V.  Hatch,  8  Nev.  35.  Tex. — Terrell  v. 
Crane,  55  Tex.  81. 

Where  administrator  obtains  judg- 
ment in  the  state  of  his  appointment 
and  sues  as  administrator  in  a  foreign 
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state,  the  words  descriptive  of  repre- 
sentative capacity  may  be  rejected  as 
surplusage.  Moore  v.  Kraft,  179  Fed. 
685,  103  C.  C.  A.  231. 

89.  Miss.  —  Trotter  v.  White,  10 
Smed.  &  M.  607.  Mo.— Wolf  v.  Sun 
Ins.  Co.,  75  Mo.  App.  306.  N.  Y. 
Johnston  v.  Wallis,  41  Hun  420;  Law- 
rence  r.   Lawrence,    3    Barb.    Ch.    71. 

Right  To  Protect  Possession. — An 
executor  or  administrator  who  has  re- 
duced movable  property  to  possession 
and  who  has  been  wrongfully  dispos- 
sessed of  such  property  in  another 
state  to  which  he  has  taken  the  prop- 
erty, may  sue,  in  the  foreign  state, 
in  his  own  name  to  recover  the  prop- 
erty, without  obtaining  a  grant  of  an- 
cillary administration.  Miller  V. 
Hoover,  121  Mo.  App.  568,  97  S.  .  W. 
210. 

Right  of  Assignee.— The  assignee  of 
a  foreign  representative  may  sue  upon 
a  chose  in  action  transferred  to  him, 
since  the  disability  of  the  foreign  rep- 
resentative to  sue  does  not  attach  to 
the  subject  of  the  action,  but  to  the 
person  of  the  representative  as  plain- 
tiff. Peterson  t\  Chemical  Bank,  32 
N.  Y.  21.  Compare  Dial  v.  Gary,  24 
S.   C.   572. 

90.  Knapp  v.  Lee,  42  Mich.  41,  3 
N.  W.  244. 

Note  Indorsed  in  Blank. — A  foreign 
administrator  or  executor  may  sue  in 
his  own  name  upon  a  note  payable  to 
his  intestate  and  indorsed  by  him  in 
blank,  subject  to  any  defense  origin- 
ally open  to  promisor.  Barrett  v.  Bar- 
rett, 8  Me.  353. 

91.  Moore  v.  Petty,  135  Fed.  668, 
68  C.  C.  A.  306. 
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pointed  in  another  state,"^  and  foreign  co-executors  who  have  not 
proved  the  will  are  not  necessary  parties."^ 

When  one  of  two  foreign  executors  takes  out  ancillary  letters,  he 
may  sue  by  virtue  of  such  letters  without  naming  his  co-executor  as 
a  party.^* 

C.  Pleading.  —  1.  Declaration  or  Bill.  —  The  same  rules  of  plead- 
ing apply  in  suits  by  foreign  administrators  or  executors  as  apply 
when  suits  are  brought  by  domestic  administrators    or    executors.^^ 

If  a  foreign  executor  makes  profert  of  his  letters,  the  effect  is  the 
same  as  though  they  were  set  out  in  the  declaration.^*^ 

Where  ancillary  letters  are  necessary  in  order  to  authorize  suit, 
such  letters  may  be  taken  out  after  the  bill  is  filed  and  they  may  be 
averred  by  way  of  amendment.''^ 

2.  Answer  or  Plea.  —  In  some  states  the  want  of  authority  of  an 
executor  or  administrator  appointed  in  another  state  to  sue  as  such 
should  be  taken  advantage  of  by  plea  ne  unques  executor  or  administra- 
tor.^^   The  right  of  a  foreign  administrator  or  executor  to  sue  is  not 


92.  Isbell  V.  Blanehard,  94  Ga.  678, 
21  S.  E.  720. 

Intervention. — In  Alabama,  when  a 
foreign  administrator  has  brought  suit 
under  his  statutory  power,  the  domes- 
tic administrator  is  limited  to  the  right 
of  intervention  where  necessary  for 
the  protection  of  creditors,  distributees 
or  legatees  residing  within  the  state. 
Campbell  v.  Hughes,  144  Ala.  393,  42 
So.   42. 

93.  Newmark  Savings  Institution  V. 
Jones'  Exrs.,  35  N.  J.  Eq.  406. 

94.  Chadwick  v.  Stilphen,  105  Me. 
242,  74  Atl.  50;  Lawrence  v.  Lawrence, 

3  Barb.  Ch.   (N.  Y.)  71. 

Joinder. — A  foreign  administrator 
should  not  be  joined  in  a  suit  with  a 
domestic  administrator.  Dickinson  v. 
McCraw,  4  Eand.  (Va.)  158. 

95.  Collins  v.  Ayers,  13  111.  358.  See 
supra,  I,  D. 

96.  Carr's  Exr.  v.  Wyley,  23  Ala. 
821,  although  executor  failed  to  aver 
in  what  state  his  letters  were  granted. 

In  Indiana  the  declaration  by  a  for- 
eign administrator  need  not  state  that 
the  plaintiff  produces  and  files  a  copy 
of  his  letters,  the  statute  requiring  the 
production  and  filing  not  applying  as 
a   rule  of   pleading.     Jelly  v.   tttcvens, 

4  Ind.   510. 

97.  Hodges  v.  Kimball,  91  Fed.  845, 
34  C.  C.  A.  103;  Black  v.  Henry  G. 
Allen  Co.,  42  Fed.  618.  Contra,  Lusk's 
Admrs.  v.  Kimball,   87  Fed.   .545. 

In  Minnesota,  under  Gen.  St.,  ch.  66, 
§6,    it   is    necessary    for    a   foreign    ad- 


ministrator to  file  in  the  proper  pro- 
bate court  a  duly  authenticated  copy 
of  his  foreign  appointment  before  the 
commencement  of  an  action  as  such 
administrator,  and  his  failure  to  file 
cannot  be  cured  by  a  filing  after  he 
has  commenced  his  action.  Fogle  v. 
Schaefeer,  23  Minn.  304, 

In  Georgia,  where  statute  authorizes 
suit  by  a  foreign  administrator  or  ex- 
ecutor but  requires  the  filing  by  him 
of  a  properly  authenticated  exemplifi- 
cation of  his  letters,  such  letters  may 
be  filed  pending  the  action.  Taylor 
V.  McKee,  121  Ga.  223,  48  S.  E.  943. 

For  cases  applying  the  same  rule 
in  other  jurisdictions,  see  Campbell  V. 
Hughes,  155  Ala.  591,  47  So.  45;  Jeffer- 
son E.  Co.  P.  Hendrick's  Admr.,  26 
Ind.    228. 

98.  Berlin  V.  Sheffield  Coal,  Iron  & 
Steel  Co.,  124  Ala.  322,  26  So.  933. 

In  Wisconsin  the  disability  of  a  for- 
eign executor  or  administrator  to  sue 
is  mere  disabilit3^  Only  the  filing  of 
the  foreign  letters  is  required.  And  if 
the  disability  is  waived  as  matter  of 
abatement,  it  cannot  be  pleaded  in  bar. 
Smith  V.  Peekham,  39  Wis.  414.  See 
also  McAleer  v.  Clay  County,  38  Fed. 
707,  as  to  Iowa  rule. 

In  Alabama,  under  Civ.  Code,  1896, 
§359,  authorizing  a  foreign  adminis- 
trator or  executor  to  sue  upon  record- 
ing an  authenticated  copy  of  his  let- 
ters, denials  in  the  answer  not  amount- 
ing to  a  technical  plea  of  ne  unques 
administrator     may     be      sufficient      to 
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put    in    issue   by   a   general   demurrer,"*   nor   by   a    general    denial.^ 
Waiver.  —  The  right  to  object  because  of  the  want  of  authority  to 
sue  as  a  foreign  executor  or  administrator  is  waived  if  advantage  is 
not  taken  of  such  defect  by  plea  or  demurrer.- 

III.  ACTIONS  AGAINST  EXECUTORS  AND  ADMINISTRA- 
TORS. —  A.  Liability  to  Suit.  —  1.  In  Representative  Capacity, 
a.  At  Laiv.  —  Executors  or  administrators  are  subject  to  the  actions 
of  creditors  of  the  estate  represented  by  them^  and  they  may  now  be 
sued  in  the  common  law  actions  of  debt,*  and  assumpsit,"*  and  also 


throw  upon  plaintiff  the  burden  of 
proving  compliance  with  statute.  Camp- 
bell r.  Hughes,  155  Ala.  591,  47  So. 
45.  For  good  plea  in  bar  where  suit 
brought  by  foreign  ancillary  adminis- 
trator, see  Harrison  v.  Mahorner,  14 
Ala.    829. 

Verification. — The  right  of  a  foreign 
executor  or  administrator  to  aue  as 
such  can  only  be  questioned  bj'  a  plea 
under  oath.  Jeffersonville  K.  Co.  v. 
Kendrick'9  Admr.,  26  Ind.  228;  Mat- 
lock r.  Powell,  14  Ind.  378. 

In  Mississippi  the  objection  that  a 
foreign  administrator  has  failed  to 
comply  with  the  statutory  requirements 
necessary  to  enable  him  to  sue  need 
not  be  made  under  oath.  Hope  v. 
Hurt,   59  Miss.  174. 

99.  Gibson  v.  Ponder,  40  Ark.  195. 
Compare  Duchesse  D  'Auxy  v.  Porter, 
41  Fed.  68;  Patterson  v.  Pagan,  18  S. 
C.  584. 

See  the  title   "Demurrer." 

Special  Demurrer  Required. — North- 
western Mutual  Life  Ins.  Co.  v.  Low- 
ery,  14  Ky.  L.  Eep.  600,  20  S.  W.  607. 

In  Keni;ucky  the  right  of  a  foreign 
administrator  to  sue  in  tort  may  be 
put  in  issue  by  a  general  demurrer. 
Louisville  &  N.  R.  Co.  v.  Brantley's 
Admr.,  96  Ky.  297,  28  S.  W.  477. 

1.  Hodges  V.  Kimball,  91  Fed.  845, 
34  C.  C.  A.  103;  Sparks  v.  National, 
etc.  Accident  Assn.,  100  Iowa  458,  69 
N.  W.  678.  But  see  Stoddard  v.  Aiken, 
57  S.  C.  134,  35  S.  E.  501.  See  the 
title  "Denials." 

2.  U.  S.— Hodges  v.  Kimball,  91 
Fed.  845,  34  C.  C.  A.  103;  McAleer  v. 
Clay  County,  38  Fed.  707.  Ala.— Ber- 
lin V.  Sheffield  Coal,  Iron  &  Steel  Co., 
124  Ala.  322,  26  So.  933.  Ind.— Mat- 
lock V.  Powell,  14  Ind.  378.  Ky. — 
Palm's  Admrs.  v.  Howard,  31  Ky.  L. 
Eep.  316,  102  S.  W.  267;  Northwestern 
Mut.  Life  Ins.   Co.  v.  Lowery,   14  Ky. 
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L.  Rep.  600,  20  S.  W.  607.  Mo.— May 
V.  Burk,  80  Mo.  675. 

See  Robbins  v.  Wells,  26  How.  Pr. 
(N.  Y,)   15,  18  Abb.  Pr.  191. 

A  motion  to  dismiss  because  plaintiff 
was  appointed  administrator  in  another 
state  is  too  late  after  a  plea  on  the 
merits.  McGrew  v.  Browder,  iJ  Mart. 
N.  S.   (La.)  17. 

3.  Ky,— Rogers  v.  Farrar,  6  T.  B. 
Mon.  421.  La. — Maxwell- Yerger  Co. 
V.  Rogan,  125  La.  1,  51  So.  48.  Tex. 
Lang  V.  Light,  54  Tex.  Civ.  App.  497, 
117  S.  W.  1038;  Lewis  v.  Nichols,  38 
Tex.  54, 

A  creditor  who  has  an  unliquidated 
and  unacknowledged  claim  against  a 
succession  is  not  bound  to  procure  its 
recognition  by  an  opposition  to  the 
account,  but  he  may  proceed  at  once 
by  an  independent  and  direct  action 
for  that  purpose.  Stafford  v.  Succes- 
sion  of   Mcintosh,   38    La.   Ann.    664. 

Whenever  an  action  could  have  been 
revived  against  an  executor,  it  may 
be  brought  against  him.  Butner  V. 
Keelhn,   51   N.   C.   60. 

4.  IT.  S.— Childress  v.  Emory,  8 
Wheat.  642,  5  L.  ed.  705.  Conn.— 
Knapp  V.  Hanford,  6  Conn.  170.  Ky. 
Rogers  'v.  Farrar,  6  T.  B.  Mon.  421. 
Mass. — Dyer  v.  Stevens,  6  Mass.  390. 
N.  J. — Harrison  v.  Vr«eland,  38  N.  J. 
L.  366.  Ohio.— Tupper 's  Exrs.  v.  Tup- 
per's  Exrs.,  3  Ohio  387.  S.  C— Mc- 
Ewen  V.  Joy,  7  Rich.  33.  Tenn. — 
Thompson  V.  French,  10  Yerg.  452. 

See   generally   the   title    "Debt." 

5.  Conn. — Guthrie  v.  Wheeler,  51 
Conn.  207;  Knapp  v.  Hanford,  6  Conn. 
170.  N.  H.— Russell  v.  Howell,  74  N. 
H.  551,  69  Atl.  886.  Pa.— Kimble  v. 
Carothers,   81    Pa.   494. 

See  generally  the  title  "Assumpsit." 
Liability  for  Rent  Collected. — An  ad- 
ministrator    who,     without     authority, 
collects    rent    of    his    intestate's     real 
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in  actions  of  detinue,"  trover/  or  case,  where  those  forms  of  action 
are  still  recognized.^ 

b.  In  Equity.  —  Proceedings  in  equity  may  be  instituted  against 
an  executor  or  administrator  when  the  remedy  at  law  is  inadequate.^ 

2.  In  Individual  Capacity.  —  An  action  against  one  who  is  execu- 
tor or  administrator,  on  a  contract  made  by  him  after  the  death  of 
his  testator  or  intestate,  must    be    against    him    in    his    individual 


estate  and  uses  it  in  paying  debts  of 
estate,  is  liable  in  his  representative 
capacity  to  the  party  entitled  to  such 
rents,  and  he  cannot  defeat  recovery 
in  an  action  against  him  in  his  repre- 
sentative capacity  on  the  ground  that 
he  is  personally  liable.  Conger  v.  At- 
■wood,  28  Ohio  St.  134. 

6.  Gentry's  Admr.  v.  McKehen,  5 
Dana  (Ky.)  34,  where  goods  were  in 
possession  of  decedent  and  passed, 
without  change,  to  the  hands  of  de- 
fendant. Contra  under  early  common- 
law  rule.  Jones  &  Glass  v.  Littlefield, 
3  Yerg.  (Tenn.)  133.  (See  the  gener- 
ally the  title  "Detinue." 

7.  U.  S.— Newcomb  V.  Burbank,  146 
Fed.  400.  Md. — Brummett  v.  Golden 's 
Admr.,  9  Gill  95,  where  conversion  by 
intestate.  N.  J. — Terhune  V.  Bray's 
Exrs.,  16  N.  J.  L.  53.  Tex.— Schmitt 
V.  Jacques,  26  Tex.  Civ.  App.  125,  62 
S.  "W.  956,  where  administrator,  acting 
in  representative  capacity  and  in  good 
faith,  took  another's  property  and  sold 
it  for  benefit  of  estate. 

See  generally  the  title  "Trover  and 
Conversion. ' ' 

In  South  Carolina  an  action  in  claim 
and  delivery  will  not  lie  against  an 
executor  in  his  representative  capacity 
for  possession  of  a  chattel  received 
from  his  testator.  Elmore  v.  Elmore, 
58  S.  C.  289,  36  S.  E.  656.  See  gen- 
erally the  title  "Replevin." 

8.  Neely  v.  McCormick,  25  Pa.  255. 
See    generally    the   title    "Case    (The 

Action  of  Trespass  on  the)." 

Liability  to  Action  for  Maladminis- 
tration.— "Tn  so  far  as  plaintiffs  have 
in  view  holding  the  administrator  per- 
sonally liable  for  acts  of  maladminis- 
tration, and  contesting  the  legality  or 
amount  of  any  of  the  claims  and 
charges  brought  against  the  succes- 
sions, plaintiffs  should  have  had  re- 
course to  an  opposition  to  the  account 
filed  by  the  administrator,  and  not  re- 
sorted to  a  direct,  separate  and  sub- 
stantive action  against  him."  Succes- 
sion   of   Trahan,    118   La.    762,   43    So. 


400.  See  Berry  v.  Hindman  (Tex.  Civ. 
App.),   129  S.  W.  1181. 

Replevin. — When  goods  come  to  the 
possession  of  an  administrator  from 
his  intestate,  in  due  course  of  admin- 
istration, and  are  wrongfully  detained 
by  him,  the  owner  seeking  to  replevy 
them  may  bring  action  against  the  de- 
tainer personally  or  against  him  in  his 
representative  capacity.  Boyle  v. 
Knauss,  81  N.  J.  L.  330,  79  Atl.  1025. 
See  White  v.  McFarland,  148  Mo.  App. 
338,  128  S.  W.  23.  See  generally  the 
title   "Replevin." 

Infringement  of  Patent. — A  suit  can- 
not be  maintained  against  executors 
as  such  for  the  infringement  of  a  pat- 
ent in  the  construction  of  a  mausoleum 
when  it  was  not  paid  for  by  them  as 
executors  and  where  estate  is  not  the 
owner  of  the  same.  C.  E.  Tayntor  Gran- 
ite  Co.   V.   Goetchius,   171    Fed.    108. 

When  No  Action  in  Tort. — No  action 
lies  in  tort  at  common  law  against  an 
executor  for  a  wrong  committed  by  his 
testator,  where  the  proper  plea  is  "not 
guilty."  United  States  v.  Daniel,  6 
How.  (U.  S.)  11,  12  L.  ed.  322.  See 
Eustace  v.  Jahns,  38  Cal.  3. 

9.  Mass. — Eyan  v.  Lyon,  99  N.  E. 
169.  N.  Y. — Bankers'  Surety  Co.  V. 
Meyer,  205  N.  Y.  219,  98  N.  E.  399, 
where  plaintiff  holder  of  a  disputed, 
unmatured  claim  against  estate.  N.  C. 
Bennick   v.  Bennick,  62  N.  C.   45. 

See  Furman  v.  Craine,  18  Cal.  App. 
41,  121  Pac.  1007,  a  suit  for  specific 
performance.  See  generally  the  title 
"Equity  Jurisdiction  and  Procedure." 

Necessity  Basis  of  Equitable  Juris- 
diction.— In  nearly  all  jurisdictions  a 
general  creditor  cannot  maintain  a  bill 
against  an  executor  or  administrator 
without  showing  some  ground  of  equit- 
able jurisdiction,  by  reason  of  the  in- 
adequacy of  legal  remedies.  Price  v. 
Laing,  67  W.  Va.  373,  68  S.  E.  24,  and 
cases  there  cited.  But  equity  has  some- 
times taken  jurisdiction  in  a  suit  for 
a  debt  due  from  estate  to  complainant 
on  the  theory  that  executors  and  ad- 
ministrators  hold   the   property   of   the 
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capacity,^^  and  the  rule  is  not  changed  by  reason  of  the  fact  that  the 
executor  or  administrator  attempted  to  contract  only  in  his  representa- 
tive capacity.^^ 

If  an  executor  or  administrator  converts  property  received  by  him 
from  the  estate  of  his  testator  or  intestate,  the  owner  may  proceed 
against  him  indiv»idually  for  such  conversion.^- 

B.  Parties.  —  1.  Joinder  of  Co-executors  and  Co-administrators, 
a.  At  Law.  —  At  common  law,  where  there  are  two  or  more  executors 
or  administrators,  they  are  considered  as  but  one  person  in  represent- 
ing the  testator  or  intestate,^^  and  accordingly,  unless  special  reasons 
are  sliown,  it  is  not  allowable  to  sue  any  number    less    than    all.^^ 


estate  in  trust  for  creditors  and  others 
interested.  Judah  i>.  Brandon,  5 
Blackf.    (Ind.)    506. 

10.  Ala. — Daily's  Admr.  v.  Daily,  66 
Ala.  266;  Christian  v.  Morris,  50  Ala. 
585.  Ark. — Pike  v.  Thomas,  62  Ark. 
223,  35  S.  W.  212;  Tucker  v.  Grace, 
61  Ark.  410,  33  S.  W.  530.  Cal.— Me- 
lone  V.  Kuffino,  129  Cal.  514,  62  Pac.  93, 
79  Am.  St.  Kep.  127.  Ga.— Clarke  v. 
Alexander,  71  Ga.  500.  111.— Wisdom 
V.  Becker,  52  111.  342.  Me.— Walker  v. 
Patterson,  36  Me.  273.  N.  Y.— Bossert 
V.  Striker,  142  App.  Div.  5,  126  N.  Y. 
Supp.  726.  N.  C— Kelly  v.  Odum,  139 
N.  C.  278,  51  S.  E.  953;  Beaty  v. 
Gingles,  53  N.  C.  302.  Pa.— Orne  v. 
Ritchie,  12  Phila.  231;  Grier  v.  Huston, 
8  Serg.  &  R.  402,  11  Am.  Dec.  627. 
Tenn. — Patterson  v.  Craig,  1  Baxt.  291. 

An  exception  is  sometimes  made  in 
the  case  of  a  contract  for  funeral  ex- 
penses, and  action  on  such  a  contract 
is  maintainable  against  the  representa- 
tive as  such.  Campfield  i\  Ely,  13  N. 
J.  L.  150.  Compare  Ferrin.  v.  Myrick, 
41   N.   Y.   315. 

Suit  on  Judgment  Against  Adminia- 
trator. — An  action  cannot  be  main- 
tained against  an  administrator  in  his 
individual  capacity  on  a  judgment  ob- 
tained against  him  as  administrator, 
even  though  the  judgment  awarded 
execution  against  his  individual  prop- 
erty in  case  assets  of  estate  could  not 
be  reached.  Burton  v.  Williams,  63 
Neb.  431,  88  N.  W.  765. 

11.  Ala. — Christian  v.  Morris,  50 
Ala.  585,  where  words  descriptive  of 
representative  character  added  to  sig- 
nature on  note.  Me. — Walker  v.  Pat- 
terson. 36  Me.  273.  N.  Y.— Bossert  v. 
Striker,  142  App.  Div.  5,  126  N.  Y. 
Supp.    726. 

12.  U.  S.— Newcomb  v.  Burbank, 
146  Fed.  400,  liable  also  in  representa- 

Voi.  vin 


tive  capacity.  Ala, — Daily's  Admr.  v. 
Daily,  66  Ala.  266.  Ga.— Yeldell  v. 
Shinholster,  15  Ga.  189.  Md.— Smith 
V.  Wood,  31  Md.  293.  Mo.— White  v. 
McFarland,  148  Mo.  App.  338,  128  S. 
W.  23.  N.  C— Beaty  v.  Gingles,  53 
N.  C.  302.  Tenn.— Cocke  v.  Trotter, 
la  Yerg.  213;  Jones  &  Glass  v.  Little- 
field,  3  Yerg.  133.  Tex.— Hill  v.  Es- 
cort, 38  Tex.  Civ.  App.  487,  86  S.  W. 
367,  liable  also  in  his  representative 
capacity  if  ^property  converted  under 
belief  that  it  belonged  to  estate.  Wash. 
Collins  V.  Denny  Clay  Co.,  41  Wash. 
136,  82  Pae.  1012. 

See  generally  the  title  "Trover  and 
Co»version. ' ' 

Replevin. — When  an  administrator 
assumes  dominion  over  chattels  loaned 
to  his  intestate  and  refuses  to  return 
them,  the  unlawful  detention  is  not 
the  act  of  intestate  and  an  action  of 
replevin  may  be  brought  against  ad- 
ministrator in  his  individual  capacity. 
Hildreth  v.  Raffin,  141  App.  Div.  77, 
125  N.  Y.  Supp.  695;  Smith  v.  Wood, 
31  Md.  293.  Compare  White  v.  Mc- 
Farland, 148  Mo.  App.  338,  128  S.  W. 
23.  See  generally  the  title  ''Re- 
plevin." 

Where  money  was  paid  to  an  execu- 
tor under  an  erroneous  judgment  which 
was  later  reversed,  the  party  paying 
might,  after  demand,  maintain  an  ac- 
tion to  recover  back  his  money  against 
the  executor  in  his  individual  capacity. 
Scholey  v.  Halsey,  72  N.  Y.  578. 

13.  Clements  v.  Kellogg,  1  Ala.  330; 
In  re  George  Ringler  &  Co.,  70  Misc. 
576,  127  N.  Y.  Supp.  934.  See  generally 
the    title    "Joinder    of   Parties." 

14.  Spencer  v.  Ragan,  9  Gill  (Md.) 
480;  Wade  v.  Potter's  Exr.,  14  N.  J. 
L.  278;  Dickerson  v.  Robinson,  6  N. 
J.  L.  195;  Admrs.  of  Ryerson  V.  Ryer- 
son,  4  N.  J.  L.  363. 
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When  the  action  is  against  executors  it  is  necessary  to  join  only  those 
who  have  administered.^^ 

Eule  Changed  by  Statute. —  In  nearly  all  American  jurisdictions, 
statutory  provisions  make  it  unnecessary,  in  actions  against  executors, 
to  join  those  to  whom  letters  testamentary  have  not  been  issued  and 
who  have  not  qualified.^^ 

b.  In  Equity.  —  "When  there  are  two  or  more  executors  or  admin- 
istrators,  all  should  be    joined    as    parties    defendant    in    equity.^^ 

c.  Objections  for  Non-joinder.  —  Advantage  may  be  taken  of  a 
failure  properly  to  join  as  defendants  all  executors  or  administrators 
by  plea  in  abatement.^^ 

2.  Intervention  by  Executors  or  Administrators.  —  Wlien  neces- 
sary to  protect  the  interests  of  the  estate  conmiitted  to  his  charge,  an 
executor  or  administrator  may  intervene.^^ 


Common-Law  Rule  Stated.  — ' '  Ac- 
cording to  the  English  common  law,  it 
is  regarded  as  settled,  that  in  actions 
against  executors,  all  who  are  named 
as  such  in  the  will,  whether  they  have 
proved  it  or  not,  may  be  made  defend- 
ants— but  if  they  have  proved  the 
will,  they  must  be  joined."  Williams 
V.  Sims,  8  Port.    (Ala.)    579. 

Excuse  for  Non-Joinder. — The  non- 
residence  of  a  co-executor  is  sufficient 
to  relieve  the  plaintiff  from  the  neces- 
sity of  joining  him  in  an  action  with 
his  eo-executora.  Williams  t:  Sims,  8 
Port.  (Ala.)  579.  But  to  authorize  the 
issuance  of  a  writ  against  one  executor 
when  there  are  two,  one  must  be  re- 
moved out  of  the  jurisdiction  by  a 
change  of  residence  and  absence  on  a 
journey  for  a  temporary  purpose  is  in- 
sufficient. Bledsoe  V.  Huddlestone,  5 
Yerg.    (Tenn.)    295. 

15.  "Although,  in  the  case  of  an 
action  by  executors,  all  must  join, 
whether  they  have  administered  or  not; 
the  rule  is  different  in  the  case  of 
actions  against  them.  In  the  latter 
case,  the  plea  in  abatement  that  there 
is  another  executor,  must  aver  that  he 
has  administered,  it  not  being  neces- 
sary to  join  one  who  has  not."  Exr. 
of  Hill  V.  Smalley,  25  N.  J.  L.  374. 

16.  See  Moore  v.  Willett,  2  Hilt 
(N.  Y.)   522,  citing  New  York   statute. 

17.  Clements  v.  Kellogg,  1  Ala.  330, 
suit  not  allowable  against  any  number 
less  than  all  "without  disclosing  some 
special  reasons  to  show  that  the  char- 
acter of  the  relief  sought  made  it  un- 
necessary to  join  them." 

When  Joinder  Unnecessary. — When 
a  bill  seeks   discovery  and   relief   only 


against  the  acts  of  one  of  the  execu- 
tors of  a  will,  it  is  not  necessary  to 
make  the  other  executor  a  party  in 
the  first  instance,  but  such  co-executor 
may  be  made  a  party  if  it  becomes  ex- 
pedient. Footman  v.  Exrs.  of  Pray, 
Charlt.  (Ga.)  291.  And  where  there 
are  two  executors  of  a  will,  one  a  resi- 
dent of  the  state  and  one  a  non- 
resident, a  court  of  equity  may  decree 
a  discovery  and  accounting  against 
the  resident  executor  without  the  pres- 
ence of  the  non-resident  representative. 
Plume  &  Atwood  Mfg.  Co.  v.  Baldwin, 
87  Fed.  7S5. 

18.  Executor  of  Hill  v.  Smalley,  25 
N.  J.  L.  374. 

19.  See  generally  the  title  "Inter- 
vention. ' ' 

Intervention  Allowed. — Ga. — Hayes  v. 
Hayes,  137  Ga.  362,  73  S.  E.  659,  com- 
plaint for  land  in  possession  of  admin- 
istrator. Ky. — Crosby's  Heirs  v.  Wick- 
liffe,  7  B.  Mon.  120,  bill  against  heirs 
for  discovery  of  assets,  and  their  ap- 
plication to  pav  debts.  N.  Y. — Miller 
V.  Hall,  70  N.  Y.  250.  Tex.— Womack 
V.   Shelton,  31   Tex.  592. 

The  acknowledged  personal  represen- 
tative of  a  deceased  party  should  be 
allowed,  on  application,  to  intervene 
therein  as  decedent's  successor.  Mer- 
ritt  V.  Jackson,  2  Dem.  Sur.  (N.  Y.) 
214. 

When  Intervention  Unnecessary. — 
An  administrator  should  not  intervene 
in  a  contest  over  the  right  to  a  dis- 
tributive share  of  estate,  since  the  out- 
come can  in  no  manner  impede  him 
in  the  full  discharge  of  his  trust.  Es- 
tate of  Healy,  137  Cal.  474,  70  Pac. 
455. 
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C.  Joinder  op  Causes  of  Action.  —  1.  In  General.  —  A  cause  of 
action  against  an  executor  or  administrator  as  such  cannot  be  joined 
with  a  cause  of  action  against  him  in  his  individual  capacity;-"  but 
a  count  upon  a  promise  of  an  executor  or  administrator,  for  a  con- 
sideration to  his  testator  or  intestate,  may  properly  be  joined  with  a 
count  upon  the  promise  of  the  testator  or  intestate.-^ 

2.  Objections  for  Misjoinder.  —  It  has  been  the  practice  that  ob- 
jection because  of  misjoinder  of  causes  of  action,  in  a  proceeding 
against  an  executor  or  administrator,  may  be  taken  by  general  de- 


Intervention  Not  Allowed. — Clayton 
V.  Bloiigh,  P3  Ind.  So,  suit  for  par- 
tition by  heirs  and  attempt  by  repre- 
sentative to  intervene  with  a  counter- 
claim praying  for  a  sale  of  land  to 
make  assets.  Boon  v.  Padgett  (N.  J. 
Ch.),  54  Atl.  859. 

20,  Ala.— Godbold  v.  Eoberts,  20 
Ala.  354;  Jefford's  Admr.  v.  Einggold 
&  Co.,  6  Ala.  544.  Ark.— McDaniel  r. 
Parks,  1&  Ark.  671.  Ky.— Moody  r. 
Ewing's  Exr.,  8  B.  Mon.  421.  N.  J. 
Terhune  V.  Exrs,  of  Bray,  16  N.  J.  L. 
53.  N.  Y.— Clark  v.  Coles,  50  How. 
Pr.  178;  Pugsley  v.  Aiken,  14  Barb. 
114;  Benjamin  v.  Taylor,  12  Barb.  328; 
Gillet  V.  Hutchinson's  Admrs.,  24 
Wend.  184;  Demott  v.  Field,  7  Cow, 
58;  Myer  v.  Cole,  12  Johns.  349.  Pa. 
Schott  v.  Sage,  4  Phila.  87,  Va,— Kay- 
ser  V.  Disher,  9  Leigh.  357. 

See  generally  the  title  "Joinder  and 
Splitting  of  Actions." 

Reason  for  Rule. — "The  doctrine  is 
well  settled,  that  a  declaration  con- 
taining a  count  on  a  promise  by  the 
testator  and  a  count  on  a  promise  by 
the  defendant  as  executor,  for  money 
paid  him  or  received  by  him  as  such, 
is  bad  on  general  demurrer.  And  upon 
the  ground  that  in  the  one  case  the 
judgment  would  be  de  bonis  testatoris, 
and  in  the  other  de  bonis  propriis." 
Moody  V.  Ewing's  Exrs.,  8  B.  Mon, 
(Ky.)   521. 

In  New  York  an  action  under  the 
statute  against  heirs  and  their  grantees 
cannot  be  joined  with  a  bill  against 
the  personal  representative  of  a  de- 
cedent to  impress  a  lien  lapon  deced- 
ent's real  estate.  Hayward  v.  McDon- 
ald,  1   How.   Pr.    (N.   S.)    229. 

Rule  in  Equity. — On  demurrer,  a  bill 
in  equity  will  be  dismissed  which 
blends  together  a  demand  by  the  plain- 
tiff against  the  defendant,  as  executor, 
with  a  demand  against  the  defendant 
in   his  individual   capacity.     Davoue  v. 
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Fanning,  4  Johns.  Ch.   (N.  Y.)   199. 

21,  Ky, — Vaughn's  Exr.  v.  Gardner, 
7  B.  Mon.  326;  McKinley's  Exr.  v. 
McCall's  Exr.,  1  T.  B.  Mon.  54.  N,  Y. 
Benjamin  r.  Taylor,  12  Barb.  328;  Gil- 
let  V.  Hutchinson's  Admrs.,  24  Wend. 
184,  Ohio. — Howard's  Admrs.  v.  Pow- 
ers, 6  Ohio  92.  Pa,— Malin  V.  Bull, 
13  Serg.  &  R.  441. 

Rule  Stated. — "The  general  rule 
upon  this  subject  is,  that  whenever 
the  same  plea  may  be  pleaded,  and  the 
same  judgment  given,  in  all  the  counts 
of  the  declaration,  or  whenever  all  of 
the  counts  are  of  same  nature,  and  the 
same  judgment  is  given  upon  them  all, 
though  the  plea  be  different,  they  may 
well  be  joined."  McKinley's  Exr.  V. 
McCall's  Exr.,  1  T.  B.  Mon.  (Ky.)  54. 
"In  suits  against  executors  and  ad- 
ministrators, as  such,  a  count  upon  an 
indebtedness  or  promise  arising  in  their 
representative  capacity,  may  be  joined 
with  one  upon  an  indebtedness  or 
promise  of  decedent,  provided  the  con- 
sideration of  the  demand  spring  from 
or  is  connected  with  the  estate  itself." 
Bonaparte  V.  State,  63  Md.  465.  See 
Pugsley  V.  Aiken,  11  N.  Y.  494. 

Where  contract,  entered  into  by  per- 
sonal representative  as  such,  for  fun- 
eral expenses  is  binding  upon  estate,  a 
count  against  representative  for  such 
expenses  properly  may  be  joined  with 
a  count  on  a  promise  of  decedent, 
Hapgood  V.  Houghton,  10  Pick.  (Mass.) 
154;  Gregory  v.  Hooker's  Admr,,  8  N. 
C.   394. 

Breach  of  Decedent's  Covenant. — • 
Damages  for  breaches  of  a  covenant 
to  pay  rent,  before  and  after  the  death 
of  the  lessee,  may  be  recovered  in  one 
action  against  the  personal  representa- 
tive, Greenleaf  v.  Allen,  127  Mass. 
248.  And  the  same  rule  applies  in 
case  of  a  breach  of  covenant  for  quiet 
enjoyment.  Hovey  v.  Newton,  11  Pick, 
I  (Mass.)  420, 
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murrer,-^  by  motion  in  arrest  of  judgment,^^  or  on  error.^* 

D.  Pleading.  —  1.  Petition  or  Bill.  —  a.  Allegations  Setting 
Forth  Capacity  of  Defendant. —  (I.)  Retiuisites  and  Sufficiency.  —  A  decla- 
ration or  bill  against  an  administrator  or  executor  as  such  must  show 
the  official  character  of  defendant,^^  but  no  particular  form  of  words 
need  be  used  in  setting  forth  such  representative  character.^^  The 
petition  need  not  allege  the  facts  showing  how  defendant  became 
invested  with  his  representative  character,^^  that  letters  were  issued,^* 
or  that  defendant  accepted  the  trust.^^ 

(II.)  When  Words  Descriptive  of  Representative  Capacity  Treated  as  Sur- 
plusage. —  Although  the  petition  may  describe  defendant  as  executor 
or  as  administrator,  yet  if  the  petition  shows  that  the  action  cannot 
be  maintained  against  him,  in  his  representative  capacity,  the  descrip- 
tive words  will  be  rejected  as  surplusage  and  the  petition  will  be 
treated  as  stating  a  cause  of  action  against  defendant  as  an  individ- 
ual.^*^   If  the  cause  of  action  may  possibly  be  maintained  against  the 


22.  Ala.— Godbold  V.  Eoberts,  20 
Ala.  354;  Jefford's  Admr.  v.  Kinggold 
&  Co.,  6  Ala,  544.  Ky.— Moody  v. 
Ewing's  Exrs.,  8  B.  Mon.  521.  N.  J. 
Terhune  v.  Exrs.  of  Bray,  16  N.  J.  L. 
53.  N.  Y.— Clark  v.  Coles,  50  How.  Pr. 
178;  Pugsley  v.  Aiken,  14  Barb.  114; 
Davoue  v.  Fanning,  4  Johns.  Ch.  199. 
Va. — Kayser  v.  Disher,  9  Leigh.  357. 

See  generally  the  title  "Demurrer." 

23.  Demott  v.  Field,  7  Cow.  (N.  Y.) 
58.  See  generally  the  title  "Arrest 
of  Judgment." 

24.  McDaniel  V.  Parks,  19  Ark.  671. 
See  generally  the  title  "Writ  of 
Error." 

25.  McNeil's  Admr.  v.  Cook,  33 
Ala.  278;  Barfield  v.  Price,  40  Cal.  535. 

One  Allegation  Sufficient.  —  When 
the  petition  in  an  action  against  an 
executor  or  administrator  contains  sev- 
eral causes  of  action  separately  stated, 
an  allegation  showing  defendant's  rep- 
resentative character  need  not  be  con- 
tained in  each  count,  one  such  allega- 
tion at  the  conclusion  of  the  petition 
being  sufficient.  Moseley  v.  Heney, 
66  Cal.  478,  6  Pac.  134. 

Failure  to  state  representative  char- 
acter in  the  prayer  for  process  is  not 
fatal  when  petition  fairly  alleges  the 
representative  character  of  defendant. 
Emmett  &  Co.  v.  Dekle,  132  Ga.  593, 
64  S.  E.  682. 

26.  Giles  v.  Ferryman,  1  Har.  &  G. 
(Md.)    164. 

In  an  action  against  executors  for 
an  indebtedness  which  accrued  during 
the  lifetime  of  testator,  the  complaint 
may  allege   that  they  are   sued  as   ex- 


ecutors, or  may  set  out  their  represen- 
tative character.  Yates  v.  Hoffman, 
5  Hun  (N.  Y.)  113. 

Defective  Description.  —  It  is  imma- 
terial that  defendant  is  described  in 
petition  as  the  executor  of  the  estate 
of  the  deceased,  instead  of  as  executor 
of  the  last  will  of  deceased.  Craig- 
head V.  Bruff  (Tex.  Civ.  App.),  55  S. 
W.  764. 

27.  Wise  V.  Williams,  72  Cal.  544, 
14  Pac.  204  ("Where  a  plaintiff  sues 
in  a  representative  capacity,  he  must 
allege  matters  showing  his  appoint- 
ment, but  such  is  not  the  case  as  to 
defendants  who  are  sued  as  executors 
or  administrators");  Quinn  V.  Moss, 
12  Smed.  &  M.  ('Miss.)  365.  See  Wil- 
kerson  V,  Eads,  97  Ark.  296,  133  S. 
W.  1039. 

A  bill  against  an  executor  is  not  sub- 
ject to  demurrer  because  it  fails  to 
allege  that  defendant  qualified  by  giv- 
ing a  bond  and  taking  the  oath  pre- 
scribed by  law.  Gooch  v.  Gooch  (W. 
Va.),   73   S.   E.   56. 

28.  Durbrow  v.  Eppens,  65  N.  J.  L. 
10,  46  Atl.  582. 

29.  Manning  v.   Drake,   1    Mich.    34. 
Continuance    in    office    of    executors 

duly  appointed  will  be  presumed  and 
plaintiff  need  not  allege  that  letters 
have  not  been  revoked.  Seaman  V. 
Jamison,  146  App.  Div.  428,  131  N.  Y. 
Supp.    155. 

30.  Ala. — Johnson  v.  Gaines,  8  Ala. 
791;  Peters  v.  Heydenfeldt,  3  Ala.  205. 
111. — Moorehead  v.  Briggs,  152  III.  App, 
361.  Kan. — Brown  v.  Quinton,  80  Kan. 
44,  102  Pac.  242.     Ky,— Hood   v.  Link, 

Vol.  VIII 


758 


EXECUTORS  AND  ADMINISTRATORS 


personal  representative  as  such,  then  the  words  descriptive  of  rep- 
resentative character  cannot  be  treated  as  surplusage." 

(in.)  Objections  for  Insufficiency.  —  If  the  petition,  in  an  action 
necessarily  brought  against  defendant  in  his  representative  character, 
fails  to  allege  that  he  is  executor  or  administrator,  it  is  demurrable.^^ 

b.  Amendment.  —  If  the  action  is  brought  against  the  personal 
representative  as  an  individual,  the  pleadings  may  be  amended  by  in- 
serting his  representative  character.^^ 


2  B.  Men.  37;  King  v.  Beeler,  4  Bibb. 
S3.  Mich. — Bannigau  v.  Woodbury,  158 
Mich.  206,  122  N.  W.  531.  Ohio.— 
Heirs  of  Waldsmith  v.  Admrs.  ol  Wald- 
smith,  2  Ohio  156.  R.  I. — Gilbane  v. 
Hawkins,  29  E.  I.  502,  72  Atl.  723. 
Va. — Fitzhugh's  Exr.  v.  Fitzhugh,  11 
Gratt.  300,  62  Am.  Dec.  653. 

Compare  Beaty  v.  Gingles,  53  N.  C. 
302. 

Riile  Stated. — "It  is  a  clear  rule  of 
law,  that  when  a  suit  is  brought  against 
a  person,  seeking  to  charge  him  in  his 
individual  capacity,  if  it  be  on  a  con- 
tract on  which  the  defendant  is,  or  can 
be  liable  as  such,  he  may  be  also  so 
held,  although  he  may  be  named  in 
the  petition  as  executor,  administrator 
or  trustee,  and  the  instrument  on  which 
suit  is  brought  may  be  signed  by  him 
as  such.  The  addition  of  such  descrip- 
tive words  to  the  name  of  the  defend- 
ant, either  in  the  petition  or  to  the 
signature  attached  to  such  instrument, 
may  be  considered  simply  as  a  descrip- 
tion of  the  person  sued,  and  not  of 
the  character  in  which  he  is  sued,  or 
they  may  be  treated  as  surplusage. 
But  the  defendant  cannot  recover 
against  persons  individually  who  are 
described  as  executors,  where  the  evi- 
dent object  and  intent  of  the  petition 
is  to  hold  them  in  their  representative 
capacit}',  as  to  a  matter  in  which  they 
could  bind  the  estate  of  their  testator." 
Fleischman  v.  Shoemaker,  2  Ohio  C.  C. 
152. 

Descriptive  Words  in  Summons. — 
Where  executors  are  sued  upon  a  lia- 
bility against  them  as  individuals  by 
process  which  describes  them  as  execu- 
tors, the  descriptive  words  in  the  sum- 
mons will  be  disregarded.  Limbach  v. 
Wallach,  70  Misc.  237,  126  N.  Y.  Supp. 
666. 

Effect  of  Default.— Where  allega- 
tions of  petition  show  a  purpose  to  sue 
defendant  as  a  representative  and  de- 
fendant  defaults,   words   descriptive   of 
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representative  capacity  cannot  be  re- 
jected and  a  personal  judgment  en- 
tered. White  V.  McFarland,  148  Mo. 
App.  33S,  128  S.  W.  23. 

Exception  to  Rule.  —  The  rule  that 
words  descriptive  of  capacity  may  be 
rejected  as  surplusage  has  no  applica- 
tion in  a  case  where  it  conclusively 
appears  that  the  action  was  brought 
against  the  defendant  in  his  represen- 
tative capacity  alone.  Edwards  v.  Pu- 
terbaugh,   86   Kan.   758,   121   Pac.   1116. 

31.  Fitzhugh's  Exr.  v.  Fitzhugh,  11 
Gratt.  (Va.)   300,  62  Am.  Dec.  653. 

32.  McNeill's  Admr.  v.  Cook,  33 
Ala.   278. 

33.  Poole  V.  Hines,  52  Ga.  500; 
Hutchinson  v.  Tucker,  124  Mass.  S40 
(holding  that  court  has  discretion  to 
grant  leave  to  amend  and  that  no  ex- 
ception lies  to  the  exercise  uf  such 
discretion). 

See  generally  the  title  "Amendments 
and  Jeofails." 

Misdescription  of  Representative  Ca- 
pacity.— Defendants  were  administra- 
tors of  the  estate  of  A,  and  one  of 
them  was  also  executor  of  the  will  of 
B.  Plaintiff,  having  a  claim  against 
the  state  of  A,  had  a  summons  issued 
against  defendants,  naming  them  by 
mistake  as  representatives  of  B.  Held 
that  this  was  a  mere  misdescription  of 
the  representative  capacity,  that  the 
court  had  power  to  allow  an  amend- 
ment, and  that  an  order  refusing  leave 
to  amend  was  appealable,  if  the  leave 
was  refused,  not  in  the  exercise  of  dis- 
cretion, but  on  the  ground  of  want  of 
power.  M'cElwain  v.  Corning,  12  Abb. 
Pr.   (ISr.  Y.)   16. 

Change  in  Representative  Character. 
Where  defendant  sued  as  a  temporary 
administratrix  was  later  appointed  as 
administratrix  with  the  will  annexed, 
the  plaintiff  was  properly  allowed  to 
substitute  in  the  complaint  the  words 
"administratrix  with  the  will  an- 
nexed," for  the  word  "temporary  ad- 
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c.  Presentation  of  Claims.  —  The  statutes  of  many  states  require 
a  claim  to  be  presented  to  the  executor  or  administrator  before  suit 
is  brought  thereon,"**  and  within  a  specified  time  after  the  first  pub- 
lication of  notice  to  creditors,^^  and  also  protect  the  executor  or  ad- 


ministratrix." Moore  v.  Moore,  44 
App.   Div.   253,   60  N.  Y.  Supp.   653. 

Amendment  Changing  Nature  of 
Claim. — On  failure  to  show  a  right 
against  executors  as  such  on  a  claim 
asserted  against  them,  the  court  was 
not  bound  to  allow  plaintiff  to  amend 
his  petition  and  charge  defenaants  in- 
dividually, since  this  would  have  sub- 
stantially changed  the  nature  of  plain- 
tiff's claim.  Fleischman  V.  Shoemaker, 
2  Ohio  C.  C.  152. 

34.  Ala. — McDowell  v.  Brantley,  80 
Ala.  173.  Cal.  —  Code  Civ.  Proc, 
§1500;  In  re  Hincheon's  Estate,  159 
Cal.  755,  116  Pac.  47;  Morse  t.  Steele, 
149  Cal.  303,  86  Pac.  693;  Bemmerly 
V.  Woodward,  124  Cal.  568,  57  Pac.  561; 
Bank  of  Stockton  v.  Howland,  42  Cal. 
129.  Conn.— Grant  v.  Grant,  63  Conn. 
530,  29  Atl.  15.  The  earlier  statute 
did  not  make  presentation  mandatory. 
Pike  V.  Thorp,  44  Conn.  450.  In'd. 
McComas  v.  Long,  85  Ind.  549;  Noble 
V.  McGinnis,  55  Ind.  528;  Hyatt  v. 
Mavity,  34  Ind.  415.  Ky.— Warfield  v. 
Gardner's  Admr.,  79  Ky.  583;  Perry  v. 
Seitz,  2  Duv.  122;  Thomas  V. 
Thomas,  15  B.  Mon.  178.  La.— Suc- 
cession of  Stephen  Yarborough,  16  La. 
Ann.  258.  Me.-— Stevens  v.  Haskell,  72 
Me.  244;  Dexter  Sav.  Bank  v.  Cope- 
land,  72  Me.  220;  Maine  Cent.  Inst.  v. 
Haskell,  71  Me.  487.  But  see  Gould  v. 
Whitmore,  79  Me.  383,  10  Atl.  60.  Mo. 
Evans  v.  King,  16  Mo.  525.  Mont. 
Code  Civ.  Proc,  §2610;  Brown  v.  Daly, 
33  Mont.  523,  84  Pac.  883.  N.  H.— Cum- 
mings  V.  Farnham,  75  N.  H.  135,  71 
Atl.  632.  N.  J.— Eutherford  v.  Alyea, 
53  N.  J.  Eq.  580,  32  Atl.  70.  N.  C. 
Ward  V.  Jones,  44  N.  C.  127.  Ore. 
Zachary  v.  Chambers,  1  Ore.  321.  Tex. 
Walters  v.  Prestige,  30  Tex.  65;  Ful- 
ton V.  Black,  21  Tex.  424;  Danzey  v. 
Swinney,  7  Tex.  617,  624. 

For  a  full  treatment  of  this  matter 
see  the  title  "Decedents'  Estates." 

In  Alabama  the  bringing  of  a  suit 
is  held  tantamount  to  the  presentation 
prescribed  by  the  statute.  Wynn  v. 
Tallapoosa  County  Bank,  168  Ala.  469, 
53  So.  228;  Page  v.  Bartlett,  101  Ala. 
193,  13  So.  768;  Smith  v.  Fellows,  58 
Ala.  467, 


In  Arkansas  presentation  of  the  claim 
is  not  prerequisite  to  bringing  suit,  but 
verification  is.  Saunders  v.  Kudd,  21 
Ark.  519. 

In  Rhode  Island  the  claim  must  be 
filed  in  the  office  of  the  clerk  of  the 
probate  court.  Court  &  Prac.  Act, 
1905,  §883,  et  seq.;  Koberts  v.  White, 
32  E.   I.   185,  78  Atl.  497. 

In  Maine  the  statute  (Eev.  St.  1883, 
ch.  87,  §12,  as  amended  by  Act  of 
1883,  ch.  243)  treats  commencement  of 
the  action  as  a  presentation  of  claim, 
but  plaintiff  may  lose  his  costs  by  offer 
of  payment  by  defendant.  Gould  v. 
Whitmore,   79   Me.   383,   10   Atl.   60. 

Montana.— Code  Civ.  Proc,  §2610, 
provides  that  "no  holder  of  any  claim 
against  an  estate  shall  maintain  an 
action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  admin- 
istrator, except  in  the  following  case: 
An  action  may  be  brought  by  any 
holder  of  a  mortgage  or  lien  to  enforce 
the  same  against  the  property  of  the 
estate  subject  thereto,  where  all  re- 
course against  other  property  of  the 
estate  is  expressly  waived  in  the  com- 
plaint; but  no  counsel  fees  shall  be  re- 
covered in  such  action  unless  such 
claim  be  so  presented."  Jones  v.  Eich, 
20  Mont.  289,   50  Pac.  936. 

In  Texas  presentation  must  be  made 
even  though  the  claim  is  secured  by 
lien.  Eev.  St.,  1895,  Arts.  2015-2018; 
Whitmore  V.  Powell  (Tex.),  117  S.  W. 
433   (vendor's  lien). 

California  Code  Civ.  Proc,  §1500,  is 
to  the  same  effect  as  the  Montana 
statute  above  referred  to.  Bank  of 
Sonoma  County  v.  Charles,  86  Cal.  322, 
24  Pac.  1019. 

This  is  to  protect  the  common  fund 
of  all  the  creditors  from  the  payment 
of  unnecessary  costs.  "If  he  [the 
creditor]  can  procure  all  the  relief  he 
asks,  by  a  simple  presentation  of  his 
claim,  then  there  is  no  necessity  for 
him  to  go  into  the  District  Court." 
Hentsch  v.  Porter,  10  Cal.  555. 

35.  Ala.— Page  v.  Bartlett,  101  Ala. 
193,  13  So.  768  (eighteen  months); 
Waddill  V.  John,  57  Ala.  93;  Fos- 
ter V.  Holland,  56  Ala.  474.  Cal. 
Code    Civ.    Proc,    §1493;      Verdier     V. 
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ministrator  from  suit  for  a  fixed  period  after  appointment  in  order 
to  give  him  an  opportunity  to  handle  the  estate  to  the  best  advan- 
tage.^" In  states  where  this  statutory  requirements  exists  it  is 
necessary  for  the  comphiint  to  allege  the  facts  relied  upon  as  con- 
stituting due  presentation  of  the  claim  to  the  executor  or  administra- 
tor,^^ and  his  rejection  thereof.^®  If  it  does  not  do  so  it  is  subject 
to  demurrer  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,^^  though  some  courts  hold  that  this  is 


Eoach,  96  Cal.  467,  31  Pac.  554 
(ten  months).  Cal. — People  v.  Lee  Gam, 
69  Cal.  552,  11  Pac.  183.  Miss.— Code 
of  1906,  §2107,  one  year.  Probate, 
registration  with  clerk,  and  allowance, 
are  sufficient  presentation  under  the 
Mississippi  statute.  Tex. — Page  v. 
Findlev,   5   Tex.   391,   three   months. 

36.  'Ky.— Holland  V.  Lowe,  39  S.  W. 
834.  Miss. — Anderson  v.  Newman,  60 
Miss.  532,  six  months.  N,  H. — Amos- 
keag  Mfg.  Co.  v.  Barnes,  48  N.  H.  25; 
Kittredge  v.  Folsom,  8  N.  H.  98  (one 
year). 

37.  Ala.— Page  v.  Bartlett,  101  Ala. 
193,  13  So.  768;  Grimball  v.  Mastin, 
77  Ala.  553;  Morgan  v.  Morgan,  68  Ala. 
SO;  Owens  t\  Corbitt,  57  Ala.  92.  Cal. 
Wills  V.  Booth,  6  Cal.  App.  197,  91  Pa:c. 
759;  Janin  v.  Browne,  59  Cal.  37.  Me. 
Dexter  Sav.  Bank  v.  Copeland,  72  Me. 
220,  averments  held  sufficient.  Mont. 
Brown  v.  Daly,  33  Mont.  523,  84  Pac. 
883. 

Such  allegation  was  held  unnecessary 
in  Kogers  v.  Mitchell's  Exr.,  1  Mete. 
(Ky.)  22;  Kittredge  V.  Folsom,  8  N.  H. 
98. 

An  averment  that  personal  represen- 
tative had  knowledge  of  the  existence 
of  the  demand  is  insufficient.  Owens 
V.   Corbitt,    57    Ala.    92. 

In  Hagan  v.  Walker,  14  How.  (U.  S.) 
29,  14  L.  ed.  312,  a  bill  to  set  aside 
a  fraudulent  conveyance  and  alleging 
that  aside  from  said  property  there 
was  none  from  which  the  debt  could 
be  paid,  but  not  alleging  that  the  ad- 
ministrator was  ever  requested  to  pay, 
was  held  sufficient  on  the  ground  that 
a  demand  on  him  would  have  been  a 
vain  act,  which  the  creditor  was  not 
compelled  to  do. 

Averment  Held  Sufficient. — A  com- 
plaint alleged  that  on  or  about  the 
25th  day  of  October,  A.  D.,  1876,  and 
within  ten  months  from  the  publication 
of  such  notice  to  creditors,  "as  here- 
inbefore set  forth,"  the  said  plaintiff 
duly  presented  his  claim,  etc.     A  copy 
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of  the  claim  presented,  with  the  veri- 
fication annexed,  together  with  the  in- 
dorsements thereon,  was  attached  to 
the  complaint,  and  the  court  said: 
"W'6  are  at  loss  to  imagine  how  the 
presentation  could  be  more  fully  set 
forth  or  averred."  Janin  v.  Browne,  59 
Cal.   37. 

Demurrer  if  the  complaint  shows  up- 
on its  face  that  the  presentation  is 
insufficient.  Bank  of  Sonoma  County 
V.    Charles,   86   Cal.    322,   24  Pac.    1019. 

Variance. — A  complaint  which  sets 
out  different  items  and  claims  than 
those  in  the  claim  presented  and  re- 
jected is  bad,  since  the  recovery  must 
be  upon  the  same  cause  of  action  as 
set  up  in  the  claim.  Morehouse  v. 
Morehouse,  140  Cal.  88,  73  Pac.  738; 
Gallagher  v.  McGraw,  132  Cal.  601,  64 
Pac.  1080;  Etchas  v.  Orena,  127  Cal. 
588,  60  Pac.  45;  Barthe  v.  Rogers,  127 
Cal.  52,  59  Pac.  310;  McGrath  v.  Car- 
roll, 110  Cal.  79,  42  Pac.  466;  Lichten- 
berg  V.  MoGlynn,  105  Cal.  45,  38  Pac. 
541. 

But  a  mere  statement  of  additional 
facts  explanatory  of  the  demand,  which 
neither  add  to  nor  take  away  from  it, 
is  not  fatal.  Enscoe  v.  Fletcher,  1  Cal. 
App.   659,  82  Pac.   1075. 

The  facts  should  be  stated,  not  the 
mere  conclusion  of  the  pleader  that  the 
claim  was  duly  presented.  Page  v. 
Bartlett,    101    Ala.    193,    13    So.    768. 

38.  Cal.— Wills  V.  Booth,  6  Cal.  App. 
197,  91  Pac.  759.  Md.— Junkins  v.  Sul- 
livan, 110  Md.  539,  73  Atl.  264.  Tex. 
Leverett  r.  Wherry,  15  S.  W.  121, 

Allegation  of  non-payment  by  ad- 
ministrator is  unnecessary  since  it 
would  be  presumed  from  the  alleged 
fact  of  his  rejection  of  the  claim. 
Wise  V.  Hogan,  77  Cal.  184,  19  Pac. 
•278. 

39.  Ala. — McDowell  v.  Brantley,  80 
Ala.  173.  Cal. — Burke  v.  Maguire,  154 
Cal.  456,  98  Pac.  21  (holding  general 
demurrer  sufficient) ;  Morse  v.  Steele, 
149    Cal.    303,    86    Pa,c.    693;    Hearn    v. 
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matter  of  defense  and  hence  that  such    averment    is    unnecessary/" 

Publication  of  Notice.  —  A  complaint  which  alleges  that  the  claim  was 
presented  in  due  form  is  not  obnoxious  to  general  demurrer  because 
it  contains  no  allegation  touching  publication  of  notice  to  creditors," 
since  it  is  not  the  publication  of  notice  which  is  the  prerequisite  to 
the  maintenance  of  an  action  on  a  claim,  but  the  proper  presentation 
of  a  claim  and  its  rejection/^ 

Presentation  Within  Time  Limited.  — Neither  is  a  complaint  demurrable 
for  failure  to  allege  that  the  claim  was  presented  within  the  time 
specified  in  the  notice  to  creditors." 

Verification.  — Nor  is  failure  to  aver  that  the  plaintiff's  claim  was 
verified  as  required  by  statute    reached    by    a    general    demurrer." 

Cured  by  Proof.  —  Where  such  defects  are  supplied  by  the  proof  at 
trial,  amendment  will  be  allowed  to  conform  thereto.*^ 

In  Equity.  —  Such  statutes  are  held  not  to  be  applicable  to  cases 
purely  equitable,  or  in  which  purely  equitable  relief  is  sought  on  the 
ground  that  the  cause  of  action  in  such  cases  does  not  constitute  a 
"claim"  within  the  meaning  of  the  statute.*® 


Kennedy,  85  Cal.  55,  24  Pae.  606; 
Mechanics'  Bldg.  &  L.  Assn.  v.  King, 
83  Oal.  440,  23  Pac.  376;  Camp  v. 
Grider,  62  Cal.  20;  Hentsch  v.  Porter, 
10  Cal.  555;  Ellissen  V.  Halleck,  6  Cal. 
386.  Ind. — McComas  v.  Long,  85  Ind. 
549.  Me. — Maine  Cent.  Inst.  v.  Has- 
kell, 71  Me.  487,  general  demurrer  suffi- 
cient. 

Mere  indefiniteness  in  alleging  the 
due  presentation  cannot  be  taken  ad- 
vantage of  by  general  demurrer,  and 
a  fortiori  would  not  be  fatal  to  a  judg- 
ment in  favor  of  plaintiff  in  the  ab- 
sence of  proper  objection.  Chase  v. 
Evoy,   58   Cal.  348. 

Complaint  held  sufficient  on  general 
demurrer.  Humboldt  Sav.  &  L.  Soc. 
V.  Burnham,  111  Cal.  343,  43  Pac.  971; 
Wise  V.  Hogan,  77  Cal.  184,  19  Pac. 
278. 

Demurrer  does  not  lie  against  com- 
plaint by  assignee  of  insurance  policy 
against  the  company,  although  the  ad- 
ministratrix of  decedent's  estate  is 
made  a  party  upon  application  of  the 
insurance  company.  Haynes  v.  City 
Nat.  Bank,  30  Okia.  614,  121  Pac.  182. 
40.  Under  the  New  Jersey  statute  an 
order  to  limit  creditors  may  be  ob- 
tained; hence  in  other  cases  a  creditor 
does  not  have  to  present  his  claim 
within  a  certain  time.  Durbrow  v.  Ep- 
pens,  65  N.  J.  L.  10,  46  Atl.  582. 

But  in  an  action  by  a  creditor  to  re- 
duce his  claim  to  judgment  as  required 
by   statute  before   suing   upon   the    ex- 


ecutor's bond,  it  was  held  that,  "it 
is  necessary  to  aver  and  prove  that  the 
claim  was  duly  presented  to  the  ex- 
ecutor." Slocum  V.  Wilbour,  23  E.  I. 
97,   49   Atl.   489. 

41.  McCann  v.  Pennie,  100  Cal.  547, 
35  Pae.  158;  Wise  v.  Hogan,  77  Cal. 
184,   19   Pac.   278. 

42.  Janin  v.  Browne,  59  Cal.  37,  43. 

In  McCann  v.  Pennie,  supra,  the  com- 
plaint showed  that  the  administrator 
qualified  on  June  12,  1883,  that  the 
claim  was  presented  to  him  on  Feb- 
ruary 29,  1888,  and  rejected  March  19, 
1888,  but  contained  no  allegation  as 
to  notice  to  creditors.  It  was  held  good 
on  general  demurrer. 

43.  Gillespie  v.  Campbell,  149  Ala. 
193,  43  So.  28;  McCann  v.  Pennie,  100 
Cal.  547,   35  Pac.   158. 

Time  of  presentment  must  be  alleged 
so  that  it  appears  affirmatively  that 
suit  was  brought  within  the  required 
time  after  rejection.  Leverett  V. 
Wherry   (Tex.),  15   S.  W.   121. 

44.  Jones  V.  Eieh,  20  Mont.  289,  50 
Pac.    936. 

Allegation  of  authenticity  held  neces- 
sary in  Whitmire  v.  Powell  (Tex.),  117 
S.   W.   433. 

45.  Eoberts  V.  White,  32  E.  I.  185, 
78  Atl.  497. 

46.  Cal. — Estate  of  McCausland,  52 
Cal.  568;  Sichcl  v.  Carrillo,  42  Cal.  493, 
505;  Christy  v.  Dana,  34  Cal.  548,  553; 
Gray  V.  Palmer,  9  Cal.  616.  Idaho.--Tou- 
louse  V.  Burkett,  2  Idaho  170,  10  Pac.  26. 
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Waiver  of  Defects.  —  Since  failure  to  present  the  claim  to  the  execu- 
tor or  administrator  would  only  defeat  the  plaintiff's  present  right 
to  recover,  inasmuch  as  he  could  make  due  presentment  and  bring 
another  suit  to  which  the  former  judgment  would  be  no  bar,  it  has 
been  lield  that  the  defendant  should  be  obliged  to  make  objection,  by- 
motion  or  otherwise,  before  the  court  of  original  jurisdiction;  and 
that  a  failure  so  to  do  is  a  waiver  of  the  defect,  of  which  he  cannot 
take  advantage  on  appeal.*^ 

2.  Plea  or  Answer.  —  a.  Necessity  for  Special  Plea.  —  If  defend- 
ant wishes  to  deny  the  representative  character  alleged,  he  must  do 
so  by  a  special  plea ;  a  plea  involving  only  a  denial  of  plaintiff"  's  cause 
of  action  will  be  treated  as  an  admission  by  defendant  of  the  charac- 
ter in  which  he  is  sued.*^ 

b.  Plea  of  Plene  Administravit.  —  (I.)  At  Common  Law.  —  (A.)  In 
General.  —  At  common  law,  an  administrator  or  executor,  who  was 
sued  on  a  claim  against  the  estate  and  who  had  no  assets  legally  ap- 
plicable to  the  satisfaction  of  such  claim^  was  bound  to  plead  plene 
administravit;'^^  his  failure  to  so  plead  would  be  treated  as  an  ad- 


N.  J. — Butherford  v.  Alyea,  53  N.  J. 
Eq.  580,  32  Atl.  70;  Merchants  &  Min- 
ers Transp.  Co.  v.  Borland,  31  Atl.  272. 

But  in  California,  by  Code  Civ. 
Proc,  §1475,  all  claims  secured  by 
liens  or  incumbrances  on  the  home- 
stead of  decedent  must  be  presented 
and  allowed  as  are  other  claims.  Hearn 
V.  Kennedy,  85  Cal.  55,  24  Pac.  606. 

"The  term  'claim'  in  the  probate 
act  only  has  reference  to  such  debts 
or  demands  against  the  decedent  as 
might  have  been  enforced  in  his  life- 
time by  personal  actions  for  the  re- 
covery of  money,  and  of  which  only  a 
money  judgment  could  have  been  ren- 
dered."    Fallon   V.   Butler,   21   Cal.   24. 

Statutes  of  Non-claim  Not  Applic- 
able to  Mortgage  Foreclosure. — "In  a 
proceeding  to  foreclose  a  mortgage,  or 
in  any  actiou  asserting  an  original 
speciiic  and  absolute  charge  on  the 
land,  the  plea  of  the  statute  of  non- 
claim  is  not  available,  nor  is  any  afii- 
davit  of  non-payment  or  justness  neces- 
sary." Hall  V.  Denckla,  28  Ark.  506. 
And  see  to  same  effect,  Nicholls  v.  Gee, 
30  Ark.  135;  Sullivan  v.  Hadley,  16 
Ark.  129;  Walker  v.  Byers,  14  Ark. 
246. 

This  was  the  rule  in  the  Indian  Ter- 
ritory prior  to  statehood.  See  Inter- 
national Bk.  &  Tr.  Co.  V.  Tolbert,  28 
Okla.  595,  115  Pac.  601. 

47.  Cal. — Bemmerly  v.  Woodward, 
124  Cal.  568,  57  Pac.  .^^il  ("This  is  a 
mere    matter    of   abatement,    which    is 
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waived  unless  pleaded")  citing  Pres- 
ton V.  Knapp,  85  Cal.  559,  24  Pac.  811 
Drake  v.  Poster,  52  Cal.  225;  Coleman 
V.  Woodworth,  28  Cal.  567;  Hentsch  v. 
Porter,  10  Cal.  555  (defendant  de 
faulted  in  the  lower  court).  Ohio 
Pepper  v.  Sidwell,  36  Ohio  St.  454 
R.  I.— Roberts  v.  White,  32  R.  I.  185 
78  Atl.  497,  pointing  out  that  if  ob 
jection  had  been  raised  during  the 
trial,  plaintiff  would  have,  undoubted- 
ly,  been    allowed   to   amend. 

48.  Ala. — Espalla  v.  Richard,  94  Ala. 
159,  10  So.  137.  111.— Harte  v.  Eraser, 
104  111.  App.  201.  Me.— Stewart  v. 
Smith,  98  Me.  104,  5Q  Atl.  401.  R.  I. 
Roberts  v.  White,  32  R.  I.  185,  78  Atl. 
497. 

Plea  in  Abatement. — In  assumpsit 
the  defense  that  defendant  is  not  ex- 
ecutor must  be  pleaded  in  abatement; 
otherwise  it  is  waived.  Stewart  v. 
Smith,  98   Me.   104,   56  Atl.   401. 

A  plea  in  abatement  by  defendant 
setting  forth  that  there  are  other  ex- 
ecutors not  named  in  the  writ  is  de- 
fective in  not  stating  that  those  other 
executors  were  qualified  as  executors 
and  took  upon  themselves  the  burden 
of  executing  will.  Burrow  v.  Sellers' 
Exr.,  2  N.  C.  501. 

49.  U.  S. — United  States  v.  Hoar, 
2  Mason  311,  26  Eed.  Cas.  No.  15,373; 
Covington  v.  Burnes,  1  Dill.  16,  6  Fed. 
Cas.  No.  3,291.  Ind.— Goodwin  v.  Wil- 
son, 1  Blackf.  344.  Ky. — Clarkson  v. 
Com.,   2   J,   J,   Marsh.    19;    McKinley'g 
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mission  of  assets.^*'  If  administrator  or  executor  had  in  his  hands 
a  certain  sum  but  not  enough  to  satisfy  plaintiff's  demand,  he  was 
required  to  plead  plene  administravit  praeter.^'^ 

Time  to  Which  Plea  Relates.  —  A  plea  of  plene  administravit  is  bad 
on  demurrer,  if  it  does  not  allege  that  the  assets  were  fully  admin- 
istered before  suit  brought.^- 

(B.)  Form  and  Sufficiency.  —  A  plea  of  plene  administravit  is  suffi- 
cient if  defendant  alleges  that  he  has  not,  nor  at  the  time  of  the  com- 
mencement of  the  suit,  nor  at  any  time  since,  had. any  goods  or  chat- 
tels which  were  of  the  decedent  at  the  time  of  his  death,  in  his  hands 
to  be  administered.-''^ 


Exr.  V.  McCall's  Exr.,  1  T.  B.  Mon.  54. 
N.  J.— Haines  v.  Price,  20  N.  J.  L. 
4S0.  N.  C— Borden  v.  Thorpe,  35  N. 
C.  298.  S.  C— Parker  v.  Latimer,  59 
S.  C.  330,  37  S.  E.  918;  Clark  r.  Crout, 
34  S.  C.  417,  13  S.  E.  602.  Pa.— Eobe- 
son  V.  Whitesides,  16  Serg.  &  E.  320. 
Va. — Chisholm  v.  Anthony,  1  Hen.  & 
M.  27. 

Plene  administravit  is  a  good  plea  to 
an  action  of  debt  for  a  devastavit. 
Com.  V.  Kichardson,  8  B.  Mon.  (Ky.) 
81;  Griffith  v.  Com.,  1  Dana   (Ky.)   270. 

When  Estate  Insolvent. — "If  there 
should  be  an  absolute  insolvency,  the 
executor  may  plead  a  special  plene 
administravit."  Hunt  v.  Whitney,  4 
Mass.    620. 

Joinder  of  Co-Executors. — Two  or 
more  co-executors  or  co-administrators 
may  join  in  the  plea  of  plene  adminis- 
traverunt.  Moore's  Admr.  v.  Tandy, 
a  Bibb.   (Ky.)   97. 

Effect  of  Plea. — "The  plea  of  ple7ie 
administravit,  if  true,  is  a  complete 
protection  to  the  defendants  against 
all  personal  liability;  the  plaintiff  be- 
ing entitled,  if  the  plea  should  be 
found  for  defendants,  merely  to  a 
judgment  quando."  May  v.  vVolving- 
ton,  69  Md.  117,  14  Atl.  706. 

50.  Ind. — Moore  v.  Martindale,  2 
Blackf.  353;  Goodwin  v.  Wilson,  1 
Blackf.  344.  N.  J.— Baracliff 's  Exrs. 
V.  Griscom's  Admrs.,  1  N.  J.  L.  165. 
S.  C. — Huger  v.  Dawson's  Exrs.,  3 
Rich.  L.  328;  Thomas  v.  Dyott,  1  Mc- 
Cord  76. 

When  Issue  Is  of  Devastavit. — "We 
may  say  that  in  this  state  the  failure 
of  an  executor  to  plea  plene  adminis- 
travit or  preater  is  an  admission  of 
assets  sufficient  to  pay  the  claim  sued, 
and  the  judgment  rendered  in  such  a 
case  is  conclusive  as  to  the  sufficiency 


of  assets  at  the  time  of  the  rendition 
of  the  judgment;  but  that  on  the  issue 
of  devastavit,  notwithstanding  the  re- 
turn of  nulla  hona,  which  is  only  prima 
facie  evidence  of  a  devastavit,  the  ex- 
ecutor may  show  that  the  assets  have 
been  lost  or  destroyed  without  his 
fault,  after  the  judgment  de  bonis  tes- 
tatoris,  or  have  been  removed  from  him 
by  the  court,  or  have  been  paid  out  by 
him  on  claims  having  priority."  Par- 
ker V.  Latimer,  59  S.  C.  330,  37  S.  E. 
918. 

If  insolvency  has  been  suggested,  a 
failure  to  plea  ple7ie  administravit  does 
not  admit  assets.  Ford  v.  Woltering, 
10  Heisk.  (Tenn.)   203. 

51.  IT.  S. — United  States  v.  Hoar, 
2  Mason  311,  26  Fed.  Cas.  No.  15,373. 
Mass.— I3assett  v.  Granger,  V6G  Mass. 
174.  S.  C— Clark  v.  Crout,  34  S.  C. 
417,  13  S.  E.  602. 

When  To  be  Filed. — An  executor  or 
administrator  should  be  permitted  to 
amend  his  plea  by  pleading  plene  ad- 
ministravit at  any  time  before  the  trial 
of  a  suit  against  him.  Robeson  v. 
Whitesides,  16  Serg.  &  R.  (Pa.)  320; 
Chisholm  f.  Anthony,  1  Hen.  &  M. 
(Va.)  27.  See  also  Parker  v.  Salmons, 
113  Ga.  1167,  39  S.  E.  475. 

52.  Reid  v.  Nash,  23  Ala.  733; 
White  V.  Arrington's  Exrs.,  25  N.  C. 
166.  See  also  Bryan  f.  Miller,  32  N.  C. 
129;  Ford  v.  Woltering,  10  Heisk. 
(Tenn.)   203. 

53.  Fowler  v.  Sharp,  15  Johns.  (N. 
Y.)  323;  Potter  v.  Dolan,  19  R.  L  514, 
34  Atl.  1116. 

Compare  Brattle  v.  Willard,  Smith 
(N.  II.)  374,  holding  insufficient  a  plea 
that  defendant  had  administered  the 
personal  estate,  and  that  he  had  ten- 
dered lands  of  deceased  more  than  suf- 
ficient in  value  to  satisfy  plaintiff's 
claim. 
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(II.)  Effect  of  Statutory  Provisions.  —  In  most  jurisdictions  in  the 
United  States,  the  statutes  make  the  administrator  or  executor  liable 
only  to  the  extent  of  assets  received.  Where  such  is  the  case,  the  pur- 
pose of  an  action  by  a  creditor  is  merely  to  establish  the  existence  of 
his  claim  against  the  estate  and  the  common  law  plea  of  plene  admin- 
istravit  is  not  proper.^* 

c.  Plea  Puis  Darrein  Continuance.  —  A  defendant  sued  as  admin- 
istrator or  executor  may  plead  that,  since  the  last  continuance  of  the 
cause,  his  letters  have  been  revoked  and  administration  committed  to 
another,  to  whom  he  has  delivered  all    the    assets    in    his    hands/^ 


In  South  Carolina  defendant  must 
set  forth  in  his  plea  a  full  and  par- 
ticular account,  under  oath,  of  his  ad- 
ministration of  the  estate,  with  a  cer- 
tified copy  of  the  inventory  and  ap- 
praisement. Willis  V.  Tozer,  44  S.  C.  1, 
21  S.  E.  617.  And  if  defendant  fails 
to  do  so,  his  plea  will  be  stricken  out 
on  motion.  Tord  v.  Rouse's  Admr.,  1 
Rice  (S.  C.)  219. 

An  averment  of  the  value  of  goods 
in  a  plea  of  jylene  administravit  praeter 
is  not  material  and  traversable.  Burr 
V.  Baldwin,   2   Wend.    (N.  Y.)    580. 

Insufficient  Plea. — An  answer  by  an 
administrator  that  he  has  paid  over  the 
funds  of  the  estate  to  the  distributee, 
and  for  that  reason  has  no  further 
funds  in  his  hands,  constitutes  no  valid 
defense.  North  v.  Priest,  81  Mo.  561. 
And  a  plea  by  an  administrator  that 
he  has  administered  all  the  goods  of 
his  intestate,  which  have  come  to  his 
hands  in  the  state  of  his  appointment, 
is  bad  on  demurrer,  Conover  &  Co.  V. 
Chapman,  2  Bailey  (S.  C.)   436. 

Signature  by  Counsel. — Plene  admin- 
istravit, singly  pleaded,  need  not  be 
signed  by  counsel;  but  if  joined  with 
the  general  issue  the  plea  is  double, 
and  must  be  signed  by  counsel.  Satter- 
lee   V.  Satterlee,   8  Johns.    (N.  Y.)    327. 

Verification. — The  plea  of  plene  ad- 
ministravit ought  not  toi  conclude  to 
the  country,  but  with  a  verification. 
A  defect  in  this  respect,  however,  is 
cured  by  verdict.  Eppes'  Admrs.  v. 
Smith,  4  Munf.   (Va.)   466. 

A  general  plea  which  merely  alleges 
that  defendant  has  fully  all  the  goods 
and  chattels,  rights  and  credits  of  his 
decedent  which  have  come  to  his  hands 
to  be  administered,  although  informal, 
is  good  after  verdict.  Nixon  v.  Bul- 
lock, 9  Yerg.   (Tenn.)   414. 

54.  Covington  v.  Burnes,  1  Dill.  16, 
6  Fed.   Cas.  No,   3,291,   explaining  rea- 
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son  why  plea  of  plene  administravit 
now  unnecessary  in   most  jurisdictions. 

Florida, — The  plea  of  plene  adminis- 
travit is  not  proper  in  Florida  in  an 
action  the  purpose  of  which  is  simply 
to  put  a  claim  in  judgment,  Sammis 
V.  Wightman,  31  Fla.  10,  12  !So.  526; 
Barnes  v.  Scott,  29  Fla,  285,  11  So. 
48, 

Illinois, — Since,  in  Illinois,  a  judg- 
ment against  an  administrator  is  not 
an  admission  of  assets  sufficient  to  sat- 
isfy debt,  a  plea  of  plene  administravit 
is  no  answer  to  an  action  brought 
against  an  administrator,  Judy  V. 
Kelley,    11    111.    211. 

New  York. — Under  the  provisions  of 
the  New  York  statutes  relative  to  the 
duties  of  executors  and  administrators, 
plene  administravit  is  no  longer  a  good 
plea.  Allen  v.  Bishop's  Exrs.,  25  Wend. 
(N.  Y.)  414;  and  Code  Civ.  Proc, 
§1824,  expressly  dispenses  with  the 
necessity  of  pleading  the  existence  or 
sufficiency  of  assets  in  actions  against 
executors  or  administrators.  Pache  V. 
Oppenheim,  84  N.  Y.  Supp.  926. 

Ohio. — An  issue  upon  the  plea  of 
plene  administravit  is  an  immaterial 
one  and  the  plea  may  be  stricken  out 
on  motion.  Jordan  v.  James,  5  Ohio 
88. 

Pennsylvania. — Unless  the  declara- 
tion aver  a  devastavit,  the  plea  of  plene 
administravit  is  irregular  and  should  be 
stricken  off.  O'Connor  r.  Weeks'  Erx., 
9  W,  N.  C.  (Pa.)  461;  Sergeants'  Exrs, 
V.  Ewing,  30  Pa.   75. 

55,  Ga,— Broach  v.  Walker,  2  Ga. 
428.  Ind. — Morrison  v.  Cones,  7  Blackf. 
593.  Mass. — Jewett  v.  Jewett,  5  Mass. 
275,  holding  plea  one  in  bar.  N.  J. 
McDonald  v.  O'Connell's  Admrs.,  39  N. 
J.  L.  317. 

Letters  Revoked  Before  Continuance. 
"The  plea  being  filed  before  any  con- 
tinuance   of    the    suit,    the    form,    viz,, 
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E.  Judgment.  —1.  In  General.  —  The  judgment  should  follow  the 
comiDlaint  and  should  be  rendered  against  defendant  only  in  the 
character  in  which  he  is  sued.^«  If  the  summons  cannot  be  served 
upon  all  of  the  joint  executors  against  whom  suit  is  brought  in  their 
official  capacities,  judgment  may  be  rendered  against  those  served  with 
process,"  and  in  some  jurisdictions  the  practice  in  such  a  case  is  to 
permit  plaintiff  to  take  judgment  against  all.^* 


That  the  plaintiff  ought  not  further, 
etc.,  because  he  (the  defendant)  says 
that  since  the  commencement  of  the 
suit,  etc.,  is  proper."  Morrison  v. 
Cones,   7  Blackf.   (Ind.)   593. 

In  Alabama,  no  executor  or  admin- 
istrator of  a  solvent  estate  can  allege 
his  resignation,  removal  or  revocation 
of  his  letters,  or  that  his  authority  has 
ceased  from  any  cause,  in  defense  of 
an  action,  without  an  averment  that 
he  has  settled  his  accounts  and  de- 
livered over  the  assets  as  required  by 
law.  Cogburn  v.  McQueen,  46  Ala. 
551. 

56.  Ala. — Singleton  v.  Gayle,  8  Port. 
270,  refusing  decree  against  defend- 
ants, as  executors  de  son  tort,  who  were 
not  sued  in  that  character.  Conn. 
Andrews  v.  Piatt,  77  Conn.  63,  58  Atl. 
458,  refusing  personal  judgment  against 
one  sued  as  administrator.  111. — Rowan 
V.  Bowles,  21  111.  17;  Error  to  Jo  Da- 
viess, 5  111.  40'3.  Ky.— Moody  v.  Ew- 
ings'  Exrs.,  8  B.  Mon.  521  (where  two 
executors  sued  jointly  and  one  only 
proved  personally  liable);  Blackerly  v. 
Holton,  5  Dana  520;  Irvine  v.  Earle, 
1  Sneed  147;  Davis  v.  Davis,  13  Ky. 
L.  Eep.  4G  (holding  erroneous  judg- 
ment against  defendant  as  administra- 
tor when  suit  against  him  individual- 
ly); Gates'  Exrs.  v.  Finnell,  10  Ky.  L. 
Eep.  77.  La.— Shiff  v.  Wilson,  3  Mart. 
N.  S.  91.  Me.— Ticonis  Nat.  Bank  v. 
Turner,  96  Me.  380,  52  Atl.  793.  Miss. 
Taylor  v.  Tatum,  30>  Miss.  701.  Neb. 
Burton  V.  Williams,  63  Neb.  431,  88 
N.  W.  765.  N.  J.— Nelson  v.  Gilden, 
3  N.  J.  L.  207.  Ohio. — Fleischman  v. 
Shoemaker,  2  Ohio  C.  C.  152.  Va. 
Kayser  v.   Disher,   9  Leigh   357. 

In  equity,  the  allegations  and  proof 
must  correspond,  and  where  a  bill  in 
equity  against  an  administrator  avers 
an  exhaustion  of  personal  assets,  and 
the  proof  shows  a  misapplication  of 
such  assets,  a  decree  cannot  be  granted 
for  such  misapplication,  although  a 
personal  liability  exists.  Rowan  V. 
Bowles,   21   111.   17. 


Consent    to    Irregular    Judgment. 

Where  defendants  are  sued  personally 
and  at  their  request  judgment  is  ren- 
dered against  them  as  executors,  the 
court  will  not  reverse  the  judgment  on 
that  ground  alone  but  it  is  irregular 
and  will  not  operate  to  the  prejudice 
of  beneficiaries  not  parties  to  it.  Gates' 
Exr.  V.  Finnell,  10  Ky.  L.  Rep.   77. 

Process  having  issued  against  ex- 
ecutors, it  is  not  error  that  judgment 
is  rendered  against  parties  as  admin- 
istrators. Terry  v.  Lindsay  &  Co.,  3 
Stew.  &  P.    (Ala.)    317. 

Effect  of  Immaterial  Direction. — The 
fact  that  a  judgment  rendered  against 
an  administrator  directed  the  payment 
of  the  sum  recovered  "as  a  claim  of 
the  seventh  class,"  did  not  make  the 
judgment  erroneous.  Bradwell  v.  Wil- 
son, 158  111.  346,  42  N.  E.  145. 

An  administrator  ad  litem  is  without 
authority  to  bind  any  one  in  interest 
and  no  decree  properly  can  be  made 
against  him.  Russell  V.  TJmphlet,  27 
Ark.    339. 

Claim  Not  Yet  Due. — Statutory  pro- 
visions sometimes  authorize  the  rendi- 
tion of  a  judgment  against  a  personal 
representative  although  the  claim 
against  estate  is  not  yet  due  at  time 
of  trial.  See  Traylor  v.  Cabanne,  8 
Mo.  App.  131,  where  such  a  judgment 
sustained. 

In  Iowa,  the  county  court  may  desig- 
nate the  class  of  claims  with  which 
claim  sued  upon  shall  be  paid.  Hart 
V.  Jewett,  11  Iowa  276. 

57.  Hunt  V.  Anderson,  33  Miss.  559, 
holding  that  while  a  formal  dismissal 
would  have  been  more  regular,  the  fact 
of  going  to  trial  was  an  abandonment 
of  the  suit  as  to  the  other  defendant. 
See  also,  Dickerson  v.  Robinson,  6  N. 
J.  L.  195,  10'  Am.  Dec.  396;  Terry  v. 
Lindsay  &  Co.,  3  Stew.  &  P.  (Ala.) 
317. 

58.  Moore's  Exrs.  v.  Paul,  2  Bibb. 
(Ky.)  330.  See,  however,  Myrick  v. 
Adams,  4  Munf.   (Va.)   366. 

Vol.  VIII 


766 


EXECUTORS  AND  ADMINISTRATORS 


2.  By  Confession  or  Default.  —  If  an  executor  or  administrator  con- 
fesses judgment,  a  decree  pro  confesso  properly  may  be  entered 
against  him'*'^  and  such  a  decree  will  bind  the  estate  only  and  not  the 
executor  or  administrator  personally."" 

Unless  forbidden  by  statute,  a  judgment  by  default  may  be  entered 
against  one  sued  as  executor  or  administrator  who  fails  to  answer 
although  served  with  process,"^  but  such  judgment  cannot  be  entered 
de  bonis  propriis.'^- 

Effect  of  Judgment  by  Confession  or  Default.  —  At  common  law,  a  judg- 
ment by  confession  or  default  against  an  executor  or  administrator 
was  conclusive  proof  that  he  had  sufficient  assets  to  satisfy  it,*^^  but 
in  many  jurisdictions  such  a  judgment  is  no  longer  conclusive  as 
to  assets.*^'* 

3.  Judgment  De  Bonis  Propriis.  —  As  a  general  rule,  when  an 
executor  or  administrator  is  sued  as  such  and  a  devastavit  is  not  al- 
leged and  proved,  judgment  cannot  be  rendered  against  him  de  bonis 
propriis.°^    However,  where  an  executor  or  administrator  is  not  liable 


59.  Kennedy  t?.  Creswell,  101  U.  S. 
641,  25  L.  ed.  1075;  Jones  v.  Gardner, 
4  Watts   (Pa.)    416. 

When  Judgment  De  Bonis  Propriis. 
If  one,  styled  in  the  declaration  as 
executor,  is  sued  upon  a  contract  made 
by  him  after  the  death  of  his  testator 
and  confesses  judgment  as  executor, 
the  judgment  against  him  will  be  a 
judgment  de  bonis  propriis,  although  en- 
tered against  him  as  executor.  Curtis' 
Exr.  I'.  Bank  of  Somerset,  7  Har.  &  J. 
(Md.)    25. 

60.  Senescal  v.  Bolton,  7  N.  M.  351, 
34  Pac.  446;  Jones  v.  Gardner,  4  Watts 
(Pa.)    416. 

61.  Chase  v.  Swain,  9  Cal.  130;  Car- 
ter V.  Spencer,  4  Ind.  78,  judgment  re- 
versed because  prematurely  taken.  Con- 
sult, also,  Nitchie  v.  Smith,  2  Johns. 
Cas.  (N.  Y.)   286. 

Service  upon  an  executor  eight 
months  after  his  resignation  confers 
no  jurisdiction  to  render  judgment  by 
default.  United  States  Rolling  Stock 
Co.  r.  Potter,  48  Iowa  56. 

In  Pennsylvania,  a  judgment  cannot 
be  entered  against  an  executor  or  ad- 
ministrator for  want  of  an  affidavit  of 
defense  when  suit  is  on  a  contract  of 
decedent.  Mutual  Life  Ins.  Co.  v. 
Tenan,   188   Pa.   239,   41   Atl.   539. 

62.  Phillips  V.  Munsell,  5  J.  J. 
Marsh.    (Ky.)    253. 

63.  U.  S. — Dickson  v.  Wilkinson,  3 
How.  57,  11  L.  ed.  491.  N.  J.— Den  v.  De 
Hart,  6  N.  J.  L.  450.  N.  Y.— People  v. 
Judges  of  Erie,  4  Cow.  445;  Piatt  v. 
Eobins,  1  Johns.  Cas.  276.  N.  C. — Brown 

Vol.  vin 


V.  McKee,  108  N.  C.  387,  13  S.  E.  8, 
judgment  by  default  conclusively  fixes 
with  assets,  although  complaint  upon 
which  judgment  based  failed  to  allege 
that  administrator  was  possessed  of  as- 
sets. Tenn. — Hosier  v.  Zimmerman,  5 
Humph.  62.  Va. — Mason's  Devisees  v. 
Peters,  Admrs.,  1  Munf.  437. 

Compare,  Senescal  v.  Bolton,  7  N.  M. 
351,    34   Pac.   446. 

64.  N.  Y. — Butler  v.  Hempstead's 
Admrs.,  18  Wend.  666.  Pa.— Hussey  v. 
White,  10  Serg.  &  E.  346.  Wis.— Chou- 
teau i\  Hooe,  1  Pinn.  663. 

In  Kentucky,  since  the  act  of  1811, 
a  judgment  against  an  executor  for 
debt,  by  default,  does  not,  as  before, 
conclude  him  as  to  assets.  Loftus  v. 
Locker,  1   J.  J.  Marsh.    (Ky.)    297. 

65.  U.  S.— Smith  v.  Chapman,  93  U. 
S.  41,  23  L.  ed.  795.  Ala. — Greening  v. 
Brown,  Minor  353;  Bowie's  Admx.  v. 
Foster,  Minor  264;  Armstrong  v.  John- 
son, Minor  169;  Pope  v.  Robinson,  1 
Stew.  415.  Ark. — Vance  &  Wallace  v. 
State,  35  Ark.  176,  where  administrator 
sued  with  others.  Ky. — Markham's 
Exr.  V.  Allen,  8  B.  Mon.  417;  Dawson 
V.  Clay's  Heirs,  1  J.  J.  Marsh.  165. 
Pa. — Lorenz's  Admrs.  v.  King,  38  Pa. 
93.  Tenn.  —  Dance  r.  McGregor,  5 
Humph.  428.  Tex. — Kewone  v.  Love, 
65  Tex.  1.52.  Utah.— Clayton  v.  Din- 
woodey,  33  Utah  251,  93  Pac.  723.  Va. 
Pugh's  Exrs.  V.  Jones,  6  Leigh  299. 
Wis.— Viles  V.  Green,  91  Wis.  217,  64 
N.  W.  856;  Woodward  v.  Howard,  13 
Wis.   557. 

Where  administrators  are  garnishees. 
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as  such  but  is  liable  in  his  individual  capacity  for  the  wrong  com- 
plained of,  judgment  may  be  rendered  against  him  de  bonis  propriis, 
although  the  declaration  is  against  him  in  his  representative  capacity.^" 
4.  Judgment  De  Bonis  Testatoris  or  Intestati.  —  In  an  action 
against  an  executor  or  administrator  as  such,  the  judgment  should  be 
de  bonis  testatoris  or  intestati,'^''  but  the  foregoing  general  rule  has 


it  is  error  to  enter  judgment  against 
them  de  bonis  propriis.  Lorenz's 
Admrs.  v.  King,  38  Pa.  93. 

In  equity,  where  a  bill  is  filed  against 
an  executor  or  administrator  charging 
him  with  having  wasted  and  misap- 
plied assets  of  the  estate,  the  decree 
may  be  rendered  against  him  de  bonis 
propriis.  Shorter  r.  Hargroves,  11  Ga. 
658;  Lamar  r.  Grier,  3  Ga.  121. 

Action  After  Pa3rment  Decreed. — 
When  an  action  is  maintained  against 
an  executor  or  administrator  after  a 
decree  of  the  probate  court  requiring 
him  to  make  payment,  as  nothing  re- 
mains to  be  done  but  the  payment  of 
money  in  his  hands,  judgment  may  be 
rendered  de  bonis  propriis.  Quigg  v. 
Kittredge,    18    N.    H.    137. 

In  Michigan,  under  How.  St.,  §5929, 
a  judgment  against  the  estate  of  a  de- 
ceased person  rendered  in  a  suit  com- 
menced against  an  administrator  be- 
cause of  his  failure  to  pay  a  claim 
allowed  against  the  estate  after  being 
ordered  to  do  so,  is  void.  Peckham  v. 
Berrien  Circuit)  Judge,  74  Mich.  287, 
41  N.  W.  926. 

66.  Ala. — Oliver  v.  Hearne,  4  Ala. 
271.  La. — Russell  v.  Cash,  2  La.  185. 
Md, — Baugher  v.  Wilkins'  Exrs.,  16 
Md.  35,  77  Am.  Dec.  279;  Curtis'  Exrx. 
V.  Bank  of  Somerset,  7  Har.  &  J.  25. 
N.  J.— Doolittle  V.  Willet,  57  N.  J.  L. 
398,  31  Atl.  385.  N.  Y.— Donohue  v. 
Kendall,  18  Jones  &  S.  386.  Pa.— Pat- 
terson V.  McCarty,  1  Penny.  491.  S.  C. 
Gowan  v.  Gentry,  32  S.  C.  369,  11  S.  E. 
82.  Tenn. — Braden  v.  Hollingsworth,  8 
Humph.  19.  Vt.— Eich  t\  Sowles,  64 
Vt.  408,  23  Atl.  723.  Va.— Belvin's 
Exrs.  V.  French,  84  Va.  81,  3  S.  E.  891. 
However,  the  view  is  sometimes  tak- 
en that  a  judgment  de  bonis  propriis 
cannot  be  entered  against  an  adminis- 
trator or  executor  when  it  appears 
from  the  whole  record  that  the  evident 
intent  of  the  declaration  is  to  hold  de- 
fendant only  in  his  representative  ca- 
pacity. Shearin  v.  Neville,  18  N.  C. 
3;  Fleischman  v.  Shoemaker,  2  Ohio 
C.   C.   152. 


"In  equity,  the  judgment  may  be 
against  the  defendant,  in  his  personal 
character;  or,  against  him,  partly  in 
that  character  and  partly  in  his  rep- 
resentative character,  although  the  suit 
itself  may  be  against  him  only  in  his 
representative  character."  Irving  v. 
Melton,  27  Ga.   330. 

Where  Judgment  Follows  Writ. 
Where  suit  on  a  contract  made  by  A, 
as  administrator,  is  brought  against 
him  as  such  administrator  and  a  judg- 
ment, following  the  writ  and  declara- 
tion, is  entered  against  "A,  as  admin- 
istrator," such  judgment  is  neverthe- 
less not  a  judgment  against  the  estate 
but  is  against  A  personally.  Rich  v. 
Sowles,  64  Vt.  408,  23  Atl.  723. 

Defendant  Charged  in  Different  Ca- 
pacities. —  Where  declaration  contains 
a  count  founded  on  the  promise  of  tes- 
tator and  a  count  founded  on  the 
promise  of  executor,  and  the  jury  find 
a  general  verdict  for  the  plaintiff,  the 
court  cannot  render  a  judgment  against 
the  executor  de  bonis  propriis  but  should 
set  the  verdict  aside.  Luke's  Admr.  v. 
Marshall,  6  J.  J.  Marsh.   (Ky.)   458. 

Construction  of  Judgment. — Where, 
in  an  action  against  an  estate,  a  judg- 
ment personal  in  form  is  rendered 
against  an  administrator  or  executor, 
the  pleadings  in  the  action,  may  be 
considered  in  connection  with  the  judg- 
ment for  the  purpose  of  ascertaining 
whether  it  was  intended  to  bind  de- 
fendant de  bonis  propriis  or  de  bonis 
testatoris.  Tyler  v.  Langworthy,  37 
Iowa  555.  Compare  Hardy  v.  Call,  16 
Mass.  530. 

67.  U.  S.— Lewis  v.  Parrish,  115  Fed. 
285,  53  C.  C.  A.  77.  Cal.— Bank  of 
Stockton  V.  L.  L.  Howland  &  Co.,  42 
Cal.  129.  Colo.— Perrin  r.  Smith.  39 
Colo.  404,  89  Pac.  648.  Fla.— Phillips 
V.  Sanchez,  35  Fla.  187,  17  So.  363. 
Ga. — Porter  v.  Rountree,  111  Ga.  369, 
36  S.  E.  761.  Ind. — Steinmetz  v.  State, 
ex  rel.  Bricka,  47  Ind.  465.  la.— Hodg- 
don  V.  Heidman,  66  Iowa  645,  24  N.  W. 
257;  Lawton  v.  Buckingham,  15  Iowa 
22.    Kan. — Insley  v.  Shire,  54  Kan.  793, 
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hcon  hold  inapplicable  when  defendant  pleads  nc  unqucs  executor  or 
administrator  or  a  release  to  himself."** 

5.  Judgment  Quando  Acciderint.  —  On  plea  of  plene  administravit, 
a  jiidirnient  against  an  administrator  or  executor  should  be  for  the 
debt  or  damages  to  be  levied  of  assets  in  his  hands,  to  the  extent  that 
assets  may  be  found  in  his  hands,  and  for  the  balance,  of  assets  which 
may  come  to  his  hands,""  and  it  is  error,  on  plea  of  plene  administravit 


29  Pac.  713.  Ky. — Lusk  v.  Anderson's 
Adinr.,  1  Mete.  426;  Vaughn's  Exr.  v. 
Gardner,  7  B.  Mon.  326.  Me.— Ticonic 
Nat.  Bank  v.  Turner,  96  Me.  380,  52 
Atl.  793.  Miss.— Hill  v.  Eobeson,  2 
Smed.  &  M.  541.  Mo.— White  v.  Mc- 
Parland.  148  Mo.  App.  338,  128  S.  W. 
23;  Blondreau  r.  Sheridan,  81  Mo.  545; 
Eanney  v.  Thomas,  45  Mo.  Ill;  Fin- 
ney V.  State,  9  Mo.  227.  Neb. — Bur- 
ton V.  "Williams,  63  Neb.  431,  88  N.  W. 
765.  N.  H.— Quigg  v.  Kittredge,  18  N. 
H.  137;  Pillsbury  v.  Hubbard,  10  N.  H. 
224.  N.  J.-Campfield  v.  Ely,  13  N.  J. 
L.  150;  Quicksall  v.  Quicksall,  3  N.  J. 
L.  50.  Pa. — Burd's  Exrs.  v.  McGregor's 
Admr.,  2  Grant's  Cas.  353.  Teiin. 
Massingale  v.  Jones,  3  Hayw.  36.  Tex. 
Croom  V.  Winston,  18  Tex.  Civ.  App. 
1,  43  S.  W.  1072.  Utah.— Smith  v.  Han- 
son, 34  Utah  171,  96  Pac.  1087,  18  L. 
E.  A.  (N.  S.)  520;  Anderson  v.  Han- 
son, 34  Utah  183,  96  Pac.  1092;  Bacon 
V.  Thornton,  16  Utah  138,  51  Pac.  153. 
Va. — Lincoln's  Admrs.  V.  Stern,  23 
Gratt.  816.  Wash. — City  of  Spokane 
V.  Costello,  57  Wash.  183,  106  Pac.  764. 
Wis.— Bogue  V.  Laughlin,  136  N.  W. 
606. 

Form  of  Judgment. — "In  actions 
against  executors  and  administrators 
judgment  should  be  given,  if  plaintiif 
recover,  against  the  defendant  as  ex- 
ecutor, etc.,  to  be  made  out  of  the 
goods,  etc.,  of  the  estate  of  the  de- 
ceased, and  not  against  the  defendant 
personally."  Phillips  v.  Sanchez,  35 
Fla.  187,  17  So.  363.  See  also  Cooper 
V.  Livingston,  19  Fla.  684;  Woolfolk  v. 
Kyle,  48  Ga.  419;  Voorhies  &  Co.  v. 
Eubank,  6  Iowa  274;  Bank  of  Coopers- 
town  V.  Corlies,  1  Abb.  Pr.  N.  S.  (N.  Y.) 
412.  But  a  judgment  against  the  ex- 
ecutor or  administrator  as  such  will 
nevertheless  be  held  sufficient.  Guice 
V.  Sellers,  43  Miss.  52.  And  a  judg- 
ment against  a  person  named  followed 
by  the  word  "administrator"  instead 
of  the  words  "as  administrator,"  is 
binding  on  the  defendant  in  his  rep- 
resentative   capacity.      Sharpe    v.    The 
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W.    J.   Morgan    Co.,   44   111.   App.    346; 
Howcott  r.  Collins,  23  Miss.  398. 
Judgment      ' '  Against      Defendant. ' ' 

Where  the  suit  is  instituted  and  prog- 
resses against  the  defendant  as  admin- 
istrator or  executor,  and  the  judgment 
is  entered  "against  said  defendant," 
it  is  a  judgment  de  bonis  intestati  or 
de  bonis  testatoris.  Stone  v.  Kaufman 
&  Co.,  25  Ark.  186.  See  also  Neeley  v. 
The  Planters'  Bank,  4  Smed.  &  M. 
(Miss.)  113;  Clapp  v.  Walters,  2  Tex. 
130. 

When  a  defendant  dies  and  the  ac- 
tion is  revived  against  his  administra- 
tor or  executor,  a  personal  judgment 
should  not  be  entered  against  such  ad- 
ministrator or  executor.  Myers  v. 
Mott,  29  Cal.  359;  Hunt's  Admr.  V. 
Martin's  Admr.,   8  Gratt.    (Va.)    578. 

Judgment  on  Review. — Where,  in  an 
action  against  an  administrator  as  such, 
the  judgment  is  rendered  de  bonis  pro- 
priis,  the  reviewing  court  will  not  sim- 
ply reverse  the  judgment  but  will  ren- 
der such  judgment  as  the  court  below 
ought  to  have  rendered.  Barrow  V. 
Wade,  7  Smed.  &  M.  (Miss.)  49. 

68.  "If,  however,  the  defendant 
pleads  ne  xmques  executor  or  adminis- 
trator, or  a  release  to  himself,  and  it  is 
found  against  him,  the  judgment  is 
that  the  plaintiff  recover  both  the  debt 
and  costs,  in  the  first  place,  de  bonis 
testatoris  si,  etc.,  and  si  nan,  etc.,  de 
bonis  propriis."  Justices  Inferior  Court 
Irwin  County  v.  Sloan,  7  Ga.  31.  Ac- 
cord, Peters'  Exrs.  v.  Breckenridge,  2 
Cranch  C.  C.  518,  19  Fed.  Cas.  No. 
11,030. 

69.  U.  S. — Siglar  v.  Haywood,  8 
Wheat.  675,  5  L.  ed.  713;  Fairfax  v. 
Fairfax,  5  Cranch  C.  C.  19,  3  L.  ed. 
24.  Ala.— Skinner  v.  Frierson,  8  Ala. 
915,  where  plea  confessed.  Ind. — Wilt 
V.  Bird,  7  Blackf.  258.  Ky.— Bott's 
Admr.  V.  Fitzpatrick,  5  B.  Mon.  397; 
Miller  v.  Towles,  4  J.  J.  Marsh.  255; 
Jameson  's  Exr.  r.  Martin,  3  J.  J.  Marsh. 
330;  Loftus  v.  Locker,  1  J.  J.  Marsh. 
297.     Me. — Brown  v.  Whitmore,  71  Me. 
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found  for  defendant,   to  render  judgment  in  bar    of    the    action.^" 

6.  Judgment  Establishing  Claim.  —  In  many  jurisdictions,  the  ef- 
fect of  a  judgment  against  an  administrator  or  executor  as  such  is 
simply  to  fix  the  amount  due  plaintiff  and  such  a  judgment  should  be 
"to  be  paid  in  the  due  course  of  administration,"  without  awarding 
executionJ^ 

7.  Alternative  Judgment.  —  When  judgment  is  against  executors 
and  heirs,  it  should  direct  satisfaction  out  of  the  assets  of  the  estate 
in  the  hands  of  executors,  if  sufficient,  and  if  not,  then  from  the 
assets  descended  to  the  heirs.^-  At  common  law,  when  administrator 
or  executor  made  a  false  plea,  the  judgment  was  entered  de  bonis 
testatoris  or  intestati,  si  non,  de  bonis  propriisj^     In  equity,  where 

65.  N.  Y. — Osterhout  V.  Hardenbergh, 
19  Johns.  266;  Douglass  v.  Satterlee, 
11  Johns.  16;  Ford  r.  Crane,  6  Cow.  71. 
N.  C. — Miller  r.  Spencer's  Admrs.,  6 
N.  C.  281.  Va. — Nimmo  V.  Common- 
wealth, 1  Hen.  &  M.  470;  Gardner's 
Admr.  v.  Vidal,  6  Band.  106. 

Where  plene  administravif  is  not 
pleaded,  the  judgment  against  an  ad- 
ministrator or  executor  cannot  be 
made  subject  to  such  a  plea.  Quick  v. 
Campbell,  44  S.  C.  386,  22  S.  E.  479. 

Where  an  administrator  is  fixed  with 
assets  by  the  finding  of  the  jury,  and 
execution  is  returned  unsatisfied,  tke 
proper  process  is  a  scire  facias,  and  not 
a  special  fieri  facias,  or  an  action  of 
debt  may  be  brought  for  a  devastavit 
instead  of  the  scire  facias.  Hunter  V. 
Hunter's  Admr.,  4   N.  C.  558. 

70.  Miller  v.  Towles,  4  J.  J.  Marsh. 
(Ky.)   255. 

71.  Cal.— Hall  v.  Cayot,  141  Cal.  13, 
74  Pac.  299;  Kelly  V.  Bandini,  50  Cal. 
530;  Rice  v.  Inskeep,  34  Cal.  224; 
Racouillat  v.  Sansevain,  32  Cal.  376. 
Colo. — Hotchkiss  v.  First  Nat.  Bank,  37 
Colo.  228,  85  Pac.  1007  (holding  er- 
roneous a  judgment  directing  payment 
as  of  a  certain  class);  Jones  v.  Perot, 
19  Colo.  141,  34  Pac.  728;  Mattison  v. 
Childs,  5  Colo.  78.  111.— Albee  v.  Wach- 
ter,  74  111.  173;  Le  Moyne  v.  Quimby, 
70  HI.  399;  Bull  v.  Harris,  31  111.  487; 
Granjang  v.  Markle,  22  111.  249;  Turney 
V.  Gates,  12  111.  141.  La.— Wooter  v. 
Turner,  6  M.art.  N.  S.  442;  Spears  v. 
Spears,  27  La.  Ann.  537.  N.  C— Wall 
V.  Fairley  73  N.  C.  464;  Dunn  V. 
Barnes,  73  N.  C.  273.  Tex.— Allen  v. 
Reilly  (Tex.  Civ.  App.),  131  S.  W. 
1152;  Goff  V.  Hauser,  33  Tex.  430; 
Bason  v.  Hughart,  2  Tex.  476.  Wash. 
City  of  Spokane  r.  Costello,  57  Wash. 
183,  106  Pac.  764.  Wye— Fisher  v 
Hopkins,  4  Wyo.  397,  34  Pac.  899. 


Effect  of  Erroneous  Entry. — If  judg- 
ment is  rendered  as  absolute,  instead 
of  to  be  paid  in  the  due  course  of  ad- 
ministration, it  will  not  for  that  rea- 
son be  reversed.  Spears  V.  Spears,  27 
La.  Ann.  537. 

In  reviving  a  judgment  against  an 
administrator  or  executor,  the  proper 
order  is  to  revive  the  judgment  to  be 
paid  in  the  due  course  of  administra- 
tion.    Turney  V.  Gates,  12  111.   141. 

In  Illinois,  the  judgment  is  to  be  sat- 
isfied in  the  due  course  of  administra- 
tion of  the  estate  inventories,  if  the 
claim  is  presented  within  two  years; 
if  presented  afterwards,  then  the  judg- 
ment is  to  be  satisfied  out  of  subse- 
quently discovered  and  inventoried  as- 
sets.    Peacock  v.  Haven,  22  111.  23. 

72.  Leathers'  Representatives  v.  Mc- 
Glesson,  3   T.  B.   Mon.    (Ky.)    223. 

Upon  Wrongful  Distribution. — Upon 
bill  by  a  creditor  of.  decedent  against 
an  administrator,  who  had  distributed 
without  paying  the  debt,  and  the  heirs, 
judgment  should  be  against  all  defend- 
ants, to  be  paid  first,  by  the  administra- 
tor out  of  assets;  second,  by  the  heirs, 
each  in  due  proportion,  not  exceeding 
the  amount  of  his  share  received;  third, 
by  the  administrator  out  of  his  own 
estate,  as  he  has  been  guilty  of  a 
devastavit.  Stroud's  Heirs  V.  Barnett, 
3  Dana  (Ky.)   391. 

For  judgment  when  executor  or  ad- 
ministrator liable  individually  only  for 
costs,  see  Ind. — Phipps  v.  Addison,  7 
Blackf.  375;  Blake  v.  Nichols,  4  Blackf. 
311.  N.  J. — Quicksall  v.  Quicksall,  3 
N.  J.  L.  50,  Sindle  v.  Kiersted,  3  N. 
J.  L.  484.  N.  M.— Senescal  V.  Bolton,  7 
N.  M.  351,  34  Pac.  446. 

73.  Jameson 's  Exr.  v.  Martin,  3  J. 
J.  Marsh.  (Ky.)  330;  Lansing  v.  Lan- 
sing,  18  Johns.   (N.  Y.)   502. 
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executor  has  not  performed  an  obligation  imposed  upon  him  by  the 
nature  of  his  trust,  the  court  may  render  judgment  in  the  alternative 
that  he  execute  the  trust  and  that  in  default  execution  shall  issue 
against  him  personally/* 

8.  Amendment.  —  A  judgment  to  be  satisfied  de  bonis  propriis, 
in  a  suit  against  an  executor  or  administrator  as  such,  properly  may 
be  amended  nunc  pro  tunc  so  as  to  make  it  de  honis  testatoris  or  in- 
tcstati;'^  and  if  the  complaint  is  against  tlie  defendant  individually, 
and  judgment  is  entered  against  him  as  executor  or  as  administrator, 
the  judgment  may  be  amended  so  as  to  conform  to    the    complaint.''" 

Time  of  Amendment. — A  judgment  may  be  amended  to  conform  to 
the  complaint  at  a  term  subsequent  to  the  one  at  which  it  was  ren- 
dered in  the  trial  eourt,^"  or  in  error  proceeding.''^ 

9.  Enforcement.  —  a.  Against  Administrator  or  Executor  as  Such. 
At  common  law,  a  judgment  against  an  administrator  or  executor 
might  be  enforced  by  execution  against  the  property  belonging  to  the 
estate  and  such  is  still  the  practice    in   some    states;^®    but,    in    the 


74.  Giiiou  V.  Guiou,  5  Ohio  Dec.  475, 
3  Am.  Law  Eec.  476. 

75.  Ala. — Boykin  r.  Cook,  61  Ala. 
472;  Ware  v.  St.  Louis  Bagging  &  Rope 
Co.,  47  Ala.  667;  Skinner  v.  Frierson, 
8  Ala.  915;  Yarborough's  Exr.  v. 
Scott's  Exr.,  5  Ala.  221.  CaL— Moore 
V.  Russell,  133  Cal.  297,  65  Pac.  624, 
85  Am.  St.  Rep.  166  (where  failure  to 
direct  payment  in  the  due  course  of 
administration) ;  Estate  of  Schroeder, 
46  Cal.  304.  Tla — Adams  v.  Re  Qua, 
22  Fla.  250.  Ga. — Jennings  v.  Wright 
&  Co.,  54  Ga.  537.  Me,— Ticonic  Nat. 
Bank  v.  Turner,  96  Me.  380,  52  Atl. 
793.  Md. — Kent's  Admrs.  v.  Lyles,  7 
Gill.  &  J.  73.  Miss,— Hoggatt  v.  Mont- 
gomery, 6  How.  93.  N.  Y. — People  v. 
McDonald,  1  Cow.  189.  S.  C— Gowan 
17.  Gentry,  32  S.  C.  369.  11  S.  E.  82. 

How  Amendment  Obtained. — If  judg- 
ment fails  to  conform  to  complaint,  it 
is  amendable  upon  motion.  Yarbor- 
ough's Exr.  V.  Scott's  Exr.,  5  Ala.  221; 
Jennings  v.  Wright  &  Co.,  54  Ga.  537; 
Irby  V.  Brown,  59  Ga.  596  (or  on  er- 
ror). 

Judgment  for  costs,  improperly  ren- 
dered to  be  levied  de  bonis  intestati  in- 
stead of  de  honis  propriis,  is  a  mere 
clerical  misprision  and  amendable. 
Hicks  V.  Barrett,  40  Ala.  291. 

That  the  judgment  has  been  par- 
tially paid  is  no  reason  for  refusing  to 
permit  amendment.  Pryor  v.  Leonard, 
57  Ga.  136.  And  judgment  may  be 
amended  after  the  return  of  the  fieri 
facias.  Lansing  v.  Lansing,  18  Johns. 
(N.  Y.)   502. 
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76.  Pool  V.  Minge,  50  Ala.  100. 

77.  Ala.— Boykin  v.  Cook,  61  Ala, 
472.  Cal.— Estate  of  Schroeder,  46  Cal. 
304.  ria. — Adams  r.  Re  Qua,  22  Fla. 
250.  Ga.— Irby  v.  Brown,  59  Ga.  596, 
where  amendment  made  on  motion  ten 
years  after  erroneous  entry.  S.  C. 
Smith  V.  Vining's  Admx.,  1  Brev.  376; 
Harrison's  Admrs.  v.  Exrs.  of  Tailor,  1 
Brev.  233. 

See  also  Croom  v.  Winston,  18  Tex. 
Civ.   App.   1,  43   S.  W.  1072. 

After  sale  of  property  has  been 
made,  it  is  too  late  to  amend  a  defec- 
tive judgment  so  as  to  affect  such 
sales.  McKay  v.  Paris  Exchange  Bank, 
75  Tex.  181,  12  S.  W.  529,  16  Am.  St. 
Rep.   884. 

Notice. — It  is  error  to  allow  an 
amendment  so  as  to  direct  payment  by 
administrator,  at  a  subsequent  term, 
without  notice,  and  an  amendment  so 
made  is  a  nullity.  Eauh  v.  Ritchie,  1 
HI.  App.  188. 

78.  Ala. — Ware  v.  St.  Louis  Bagging 
&  Rope  Co.,  47  Ala.  667;  English  & 
English  V.  Brown,  9  Ala.  504.  Ga. 
Jennings  v.  Wright  &  Co.,  54  Ga.  537. 
Me.— Piper  v.  Goodwin,  23  Me.  251. 
Md. — Kent's  Admrs.  v.  Lyles,  7  Gill  & 
J.  73. 

Judgment  Directed  by  Court. — ^Al- 
though an  irregular  judgment  is  usually 
amendable  in  a  reviewing  court  as  a 
clerical  misprision,  when  such  verdict 
was  directed  by  the  court  it  is  error 
for  which  judgment  will  be  reversed. 
Skinner  i\  Frierson,  8  'Ala.  915. 

79.  U.  S. — United  States  v.  Drennen, 
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majority  of  jurisdictions,  the  effect  of  a  judgment  against  an  admin- 
istrator or  executor  as  such  is  simply  to  fix  the  amount  due  plaintiff, 
and  plaintiff  is  not  entitled  to  have  execution  issued  in  the  trial 
court  but  must  obtain  satisfaction  through  proper  proceedings  in  the 
court  in  which  the  estate  is  being  administered.®" 

b.  Against  Administrator  or  Executor  Individually.  —  (I.)  Action 
of  Debt  on  Judgment  Suggesting  a  Devastavit.  —  When  judgment  is  ren- 
dered against  an  administrator  or  executor  as  such,  execution  cannot 
be  issued  against  his  individual  property  merely  because  no  property 
of  estate  can  be  found, ^^  unless  the  statutes  authorize  such  an  execu- 
tion.^2  j^i  common  law,  the  usual  method  of  enforcing  against  an 
executor  or  administrator  a  judgment  de  honis  testatoris  or  intestati 
was  to  bring  suit  on  the  judgment  against  the  executor  or  administrator 
personally,   suggesting  a  devasiavit.^^     In  a  suit  thus  to   hold  the 


1  Hemp.  320,  25  Fed.  Cas.  No.  14,992. 
Mass. — Horton  r.  Eobinson,  98  N.  E. 
681;  Steel  v.  Steel,  4  Allen.  417.  Miss. 
Smith  V.  State,  IS  Smed.  &  M.  140, 
where  judgment  obtained  and  execu- 
tion issued  after  distribution. 
See  the  title  "Execution." 
Practice  in  New  York. — In  New 
York,  under  §§1825,  1826,  2552,  Code 
Civ.  Proc,  a  person  having  obtained 
a  judgment  against  an  administrator 
or  executor  as  such  must  make  applica- 
tion to  the  surrogate  for  leave  to  issue 
execution  and  must  show  that  the  ex- 
ecutor or  administrator  has  on  hand 
funds  of  the  estate  applicable  to  the 
payment  of  judgment  which  he  refuses 
to  apply,  or  that  funds  have  been  mis- 
applied which  ought  to  have  been  de- 
voted to  the  payment  of  plaintiff's 
judgment.  Matter  of  Seaman,  63  App. 
Div.  49,  71  N.  Y.  Supp.  376;  Matter 
of  Gall,  40  App.  Div.  114,  57  N.  Y. 
Supp.  835;  Matter  of  Steinau,  23  App. 
Div.  550,  48  N.  Y.  Supp.  886. 

In  Equity. — When  assets  of  estate 
cannot  be  reached  at  law,  a  resort  maj' 
be  had  to  equity  in  a  proper  case,  and 
the  rule  is  not  changed  by  reason  of 
the  fact  that  the  statute  does  not  per- 
mit an  execution  to  issue  against  an 
administrator  or  executor  as  such. 
Steere  v.  Iloagland,  39  111.  264.  Or 
creditor  may  file  a  bill  for  the  dis- 
covery and  production  of  assets.  Ew- 
ing's  Heirs  v.  Hanley's  Exrs.,  4  Litt. 
(Ky.)  346,  14  Am.  Dec.  140.  But 
equity  will  not  decree  the  payment  out 
of  assets  of  estate  of  a  judgment  ob- 
tained either  by  collusion  or  by  the 
negligence  of  the  administrator  or  ex- 
ecutor. Bickle  v.  Chrisman's  Admx., 
76  Va.  678. 


80.  See  cases  cited  supra,  III,  E,  6. 

81.  Ga.— Horn  v.  Bird,  45  Ga.  610; 
Nelms  V.  Morgan,  44  Ga.  616.  La. 
Succession  of  Comstock,  44  La.  Ann. 
427,  10  So.  850.  N.  Y.— Mills  v.  Thurs- 
by,  12  How.  Pr.  385.  S.  C. — Brown's 
Exrx.  V.  Hillegas,  2  Hill  Law  447. 

82.  In  Alabama,  when  an  execution 
on  a  decree  for  money  only  has  been 
issued  against  an  administrator  or  ex- 
ecutor and  has  been  regularly  returned 
"No  property  found,"  plaintiff  is  en- 
titled as  a  matter  of  right  to  a  statu- 
tory execution  against  him  and  his 
sureties,  and  the  probate  judge  is 
charged  with  the  ministerial  duty  of 
issuing  it  on  demand.  Hudson  v.  Mod- 
awell,  64  Ala.  481;  Jewett  v.  Hoagland, 
30  Ala.  716.  And  the  rule  applies  when 
decree  is  in  chancery  as  well  as  when 
judgment  is  obtained  at  law.  Allen  v. 
Allen,  80  Ala.  154.  But  execution  can- 
not be  issued  against  the  land  of  the 
personal  representative.  Taylor  v. 
Taylor,  162  Ala.  162,  50  So.  375. 

83.  U.  S.— Bastable  v.  Wilson,  1 
Cranch  C.  C.  124,  2  Fed.  Cas.  No.  1,097. 
Ga. — Porter  v.  Rountree,  111  Ga.  369, 
36  S.  E.  761.  Ky.— Jeeter  v.  Durham, 
6  J.  J.  Marsh.  228.  Minn. — Whitney 
r.  Pinney,  51  Minn.  146,  53  N.  W.  198. 
N.  J.— Howell's  Admx.  T.  Pott's 
Admrs.,  20  N.  J.  L.  569.  N.  C.-Mc- 
Dowell  V.  Asbury,  66  N.  C.  444;  Pen- 
nington V.  Hayes,  3  N.  C.  502  (where 
debt  brought  on  decree  of  chancery 
court  of  another  state).  S.  C. — Willis 
r.  Tozer,  44  S.  C.  1,  21  S.  E.  617; 
Brown's  Exrx.  V.  Hillegas,  2  Hill 
Tiaw  447;  Reigne  v.  Hunt,  1  Spears  281. 
Tenn. — Hillman  Bros.  v.  Hickerson,  3 
Head.  575;  Caleb  Cope  &  Co.  v.  Mc- 
Farland,    2    Head.    543;    Glenn    v.    Ma- 
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personal  representative  liable,  the  declaration  must  distinctly  allege 
a  misiuanagenient  of  the  estate  or  wasting  of  the  assets  by  dd'endant.^* 
Defendant  may  now  plead  plene  administravit,'^^  but  it  is  no  answer 
to  a  suit  for  a  devastavit  to  allege  that  there  is  real  estate  sufficient 
to  pay  plaintiff's  judgment.^"  If  plaintiff  is  successful,  the  recovery 
should  be  for  the  sum  of  the  principal  of  the  original  debt,  interest 
and  costs.^^ 


guire,  3  Tenn.  Ch.  695.  Va.— Nuttal's 
Admr.  v.  McDouall,  6  Call.  53;  Sampson 
I".  Payne's  Exrs.,  5  Munf.  176. 

Conditions  Precedent. — Usually  suit 
was  instituted  against  executor  or  ad- 
ministrator personally  only  after  exe- 
cution issued  on  judgment  de  bonis  tes- 
tatoris  or  intestati  and  a  return  of  nulla 
bona  made.  Ga. — Porter  v.  Eountree, 
111  Ga.  369,  36  S.  E.  761.  Me.— Eing 
V.  Burton,  5  Me.  45;  Sturgis  v.  Eeed, 
2  Me.  109.  Va. — Sampson  v.  Payne's 
Exrs.,  5  Munf.  176.  But  debt  on  judg- 
ment might  be  maintained  without  the 
issuance  of  an  execution  on  judgment 
obtained  against  representatives  of  es- 
tate. Ala. — Burke  v.  Adkins,  2  Port. 
236.  Ky. — Jeeter  v.  Durham,  6  J.  J. 
Marsh.  228.  N.  J.— Howell's  Admx. 
V.  Pott's  Admrs.,  20  N.  J.  L.  569. 

Debt  on  Judgment  Quando. — After 
judgment  against  an  administrator 
quando  acciderint,  an  action  of  debt  on 
such  judgment  will  lie  against  adminis- 
trator suggesting  a  devastavit  of  assets 
subsequently  received.  Willis  V.  Tozer, 
44  S.  C.  1,  21  S.  E.  617. 

Debt  on  judgment  suggesting  a 
devastavit  will  not  lie  against  the  ex- 
ecutor of  an  executor  for  a  devastavit 
committed  by  the  latter.  Griffith  v. 
Eeasly,  10  Yerg.  (Tenn.)  434. 

Judgment  against  an  administrator 
or  executor  in  his  individual  capacity 
is  not  available  to  support  an  action 
founded  on  a  devastavit.  Van  Horn  v. 
Teasdale,  9  N.  .J.  L.  379. 

Creditor's  Bill. — Instead  of  bringing 
an  action  of  debt,  a  creditor  who  has 
obtained  a  judgment  against  an  admin- 
istrator or  executor  as  such  may,  on 
return  of  nulla  bona,  charge  executor 
or  administrator  personally,  if  he  admit 
the  reception  of  assets  which  he  has 
used  otherwise  than  in  payment  of 
judgment.  Glenn  v.  Maguire,  3  Tenn. 
Ch.   695. 

In  North  Carolina,  after  a  judgment 
against  a  personal  representative  as 
such  and  a  return  of  execution  thereon 
nulla  bona,  the  proper  mode  to  subject 
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such  representative  personally  is  by 
motion  founded  on  notice  and  debt  on 
judgment  is  no  longer  necessary.  Mc- 
Dowell V.  Asbury,  66  N.  C.  444. 

84.  Hillman  Bros.  v.  Hickerson,  3 
Head.   (Tenn.)   575. 

Proof  of  Devastavit.— The  return  of 
a  devastavit  by  the  sheriff  on  the  fi.  fa. 
is  not  conclusive  and  may  be  traversed. 
Howell's  Admx.  v.  Pott's  Admrs.,  20 
N.  J.  L.  569.  And  a  devastavit  is  not 
established  by  a  judgment  against  an 
administrator  as  such,  and  a  return  of 
no  property  thereon.  O  'Bannon  V. 
Cord,  3  Ky.  L.  Eep.  183. 

Collateral  Attack  on  Judgment. — 
When  suit  is  brought  against  adminis- 
trator or  executor  personally  on  a  judg- 
ment obtained  against  him  in  his  rep- 
resentative capacity  and  a  devastavit 
suggested,  he  cannot  make  a  collateral 
attack  upon  the  judgment  by  showing 
fraud  or  mistake  in  its  rendition,  even 
though  judgment  was  rendered  in  the 
same  court  in  which  suit  thereon  is 
pending.  Porter  v.  Eountree,  111  Ga. 
369,  36  S.  E.  761.  And  a  judgment  is 
usually  held  to  preclude  administrator 
or  executor  sued  in  debt  thereon  from 
denying  assets.  Howell's  Admx.  v. 
Pott's  Admrs.,  20  N.  J.  L.  569;  Caleb 
Cope  &  Co.  V.  McFarland,  2  Head. 
(Tenn.)  543. 

85.  Com.  V.  Eichardson,  8  B.  Mon. 
(Ky.)   81. 

When  Judgment  by  Default. — If  ad- 
ministrator or  executor  suffer  judgment 
by  default,  he  cannot  plead  ylene  ad- 
ministravit  at  common  law,  in  an  action 
against  him  suggesting  a  devastavit. 
Moore  v.  Martindale,  2  Blackf.  (Ind.) 
353. 

86.  McCalla's  Admr.  v.  Patterson, 
18  B.  Mon.   (Ky.)   201. 

87.  Young's  Admr.  v.  Lancaster,  5 
T.  B.  Mon.  (Ky.)  381.  See  also  Mc- 
Calla's  Admr.  v.  Patterson,  IS  B.  Mon. 
(Ky.)  201,  holding  that  administrator 
sued  for  a  devastavit  is  bound  to  show 
that  assets  have  been  used  in  paying 
debts,    where    there    were    assets    suffi- 
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(II.)  Scire  Pacias.  —  At  common  law,  a  judgment  de  bonis  testatoris 
or  intestati  might  be  enforced  against  the  executor  or  administrator 
personally  by  suing  out  a  scire  facias  on  such  judgment.^*  The 
foundation  of  the  proceeding  being  a  judgment  obtained  against  the 
administrator  or  executor  as  such  and  a  devastavit  committed  by 
him,^**  it  is  essential  that  there  be  an  allegation  of  a  devastavit, ^'^ 
and  an  allegation  that  a  judgment  has  been  obtained  against  defendant 
in  his  representative  character,''^  It  is  not  necessary  to  allege  expressly 
that  defendant  is  executor  or  administrator  or  that  he  has  assets.'*^ 

Although  scire  facias  on  a  judgment  is  not  in  fact  a  new  action, 
but  is  only  issued  as  a  continuation  of  a  former  suit,^^  it  is  considered 
in  the  nature  of  an  original  action  against  the  executor  or  administra- 
tor and  he  may  make  defense  by  plea,^^  but  such  defense  cannot  be 
by  way  of  a  plea  available  to  him  in  the  original  action.^^ 


cient   to    satisfy  judgment   at    time    of 
its  rendition. 

Effect  of  Default, — In  an  action  on 
a  judgment  against  an  administrator 
or  executor,  suggesting  a  devastavit,  a 
judgment  by  default  admits  tlie  trutli 
of  the  allegations  in  the  declaration, 
and  a  jury  of  inquiry  is  not  necessary 
to  ascertain  the  damages.  Greenup  V. 
"Woodworth,  1  111.  232. 

88.  U.  S. — Dickson  v.  Wilkinson,  3 
How.  57,  11  L.  ed.  491.  Miss. — Sims  v. 
Nash,  1  How.  271.  N.  H.— Folsom 
V.  Blaisdell,  38  N.  H.  100.  N.  C— Mc- 
Dowell V.  Asbury,  66  N.  C.  444;  Dozier 
V.  Simmons'  Exr.,  11  N.  C.  26;  Teas- 
dale  V.  Branton's  Admrs.,  3  N.  C.  573. 
R.  I.— Carver  v.  Wells,  17  E.  I.  688, 
24  Atl.  466.  Tenn. — Graham  v.  Euble, 
1  Coldw.  170;  Hillman  Bros.  v.  Hicker- 
son,  3  Head.  575;  Cox  v.  Cox,  2  Yerg. 
305;    Wray   r.    Williams,    2    Yerg.    302. 

When  Decree  in  Equity. — A  scire 
facias  will  lie  upon  a  decree  in  equity 
against  an  executor  or  administrator, 
and  defendant  may  plead  fully  admin- 
istered at  the  time  the  decree  was  ren- 
dered. Cox  V.  Cox,  2  Yerg.  (Tenn.) 
305.  Defendant  must  be  directed  to 
appear  and  show  cause  why  plaintiff 
should  not  have  execution  against  him 
to  be  levied  of  his  goods  and  chattels. 
Wray  v.  Williams,  2  Yerg.  (Tenn.)  302. 

According  to  the  early  practice,  no 
scire  facias  would  lie  against  an  exec- 
utor or  administrator,  to  subject  him 
de  honis  propriis,  until  a  devastavit 
found  upon  a  scire  fieri  inquiry  and 
returned.  Bank  v.  Hooks,  2  Port. 
(Ala.)  271;  Teasdale  V.  Branton's 
Admrs.,  3  N.  C.  573. 

89.  Caleb  Cope  &  Co.  v.  McFarland, 
2  Head.   (Tenn.)  543;  Hillman  Bros.  v. 


Hiekerson,  3  Head.  (Tenn.)  575  "a 
suggestion  of  the  devastavit  must  first 
be  made  of  record,  as  the  ground  for 
issuing  the  writ;  for  a  scire  facias  must 
be  based  upon  some  matter  of  rec- 
ord"). 

90.  Sims  V.  Nash,  1  How.  (Miss.) 
271;  Graham  v.  Kuble,  1  Coldw.  (Tenn.) 
170;  Caleb  Cope  &  Co.  v.  McFarland, 
2  Head  (Tenn.)  543;  Cox  v.  Cox,  2 
Yerg.  (Tenn.)  305;  Wray  V.  Williams, 
2  Yerg.   (Tenn.)   302. 

A  scire  facias  against  an  executor 
or  administrator  is  not  allowable  on  a 
bare  return  of  nulla  bona  to  an  execu- 
tion de  bonis  testatoris  or  intestati. 
Bank  v.  Hooks,  2  Port.   (Ala.)   271. 

91.  Caleb  Cope  &  Co.  v.  McFarland, 
2  Head   (Tenn.)   543. 

92.  Dimond's  Exrs.  v.  Allen,  1  Tyler 
(Vt.)   10. 

Proof  of  Official  Cliaracter. — It  is 
unnecessary  for  plaintiff  to  prove  that 
defendant  is  administrator  or  executor, 
if  he  does  not  deny  it  by  plea.  Stew- 
art V.  Richardson,  32  Miss.  313. 

93.  McDowell  V.  Asbury,  66  N.  C. 
444. 

94.  Hatch  r.  Eustis,  1  Gall.  160,  11 
Fed.  Cas.  No.  6,207;  Sims  v.  Nash,  1 
How.  (Miss.)  271. 

95.  U.  S. — Dickson  V.  Wilkinson,  3 
How.  57,  11  L.  ed.  491.  R.  I.— Carver 
V.  Wells,  17  R.  I.  688,  24  Atl.  466, 
denying  sufficiency  of  a  plea  of  plene 
administravit.  Tenn. — Cude  V.  Spence, 
7  Humph.  278. 

By  statute  administrator  or  executor 
is  now  permitted  in  some  jurisdictions 
to  plead  plene  administravit.  See  Black 
r.  Barton,  6  Smed.  &  M.  (Miss.)  239, 
decided  under  such  a  statute. 

It  is  no  answer  to  the  writ  that  there 
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F.  Appe.vl  and  Error."" 

G.  Costs.  —  1.  Liability  of  Estate.  —  When  judgment  is  rendered 
against  an  administrator  or  executor  in  his  representative  character, 
tlie  general  rule  is  that  judgment  for  costs  should  be  rendered  against 
him  in  the  same  character,'-*^  and  a  judgment  or  decree  against  an 
executor  or  administrator  for  costs,  without  any  express  direction  to 
the  contrary,  is  always  treated  as  intended  de  bonis  testatoris  or 
intcstati.^'^ 

2.  Liability  of  Administrator  or  Executor  Personally.  —  Although 
a  judgment  for  costs  in  his  personal  character  cannot  ordinarily  be 
rendered  against  one  sued  as  executor  or  administrator,"**  such  a  judg- 
ment may  be  rendered  against  a  personal  representative  when  pay- 
ment has  been  unreasonably  resisted  or  neglected,  or  a  false  plea  has 
been  made.^     But  the  mere  fact  that  the  executor  or  administrator 


is  property  of  the  decedent  within  the 
state  and  subject  to  execution,  since, 
if  such  is  the  case,  it  is  the  duty  of 
the  administrator  or  executor  to  apply 
it  to  plaintiff's  judgment.  Stewart  V. 
Kichardson,   32   Miss.   313. 

When  judgment  operates  as  an  ad- 
mission of  assets,  administrator  or  ex- 
ecutor is  not  allowed  to  make  any  plea 
which  assumes  to  place  his  defense 
merely  on  the  want  of  assets.  Caleb 
Cope  &  Co.  V.  McFarland,  2  Head. 
(Tenn.)  543.  And  damages  having 
been  fixed  by  the  previous  judgment, 
no  writ  of  inquiry  is  necessary  to  de- 
termine them.  Sims  v.  Nash,  1  How. 
(Miss.)   373. 

96.  See  the  titles  "Appeals;" 
"Writ  of  Error." 

97.  Ark. — Stricklin  t\  Galloway,  143 
S.  W.  1083.  Ga. — Clements  v.  Maloney, 
17  Ga.  289.  HI.— McKay  v.  Eiley,  135 
111.  586,  26  N.  E.  525,  adverse  claim 
resisted  in  good  faith.  Pa. — Callen- 
der's  Admr,  v.  Mut.  Keystone  Life  Ins. 
Co.,  23  Pa.  471.  JKy.— Scroggin 's 
Admr.  v.  Scroggin,  1  J.  J.  Marsh.  362; 
Carrico  v.  Lilly,  3  A.  K.  Marsh.  398; 
Beauchamp  i'.  Davis,  3  Bibb.  Ill  (hold- 
ing improper  judgment  for  costs  de 
bonis  propriis).  N.  C. — Thompson  v. 
Smith,  74  S.  E.  633;  Morris  v.  Morris, 
94  N.  C.  613.  Va. — Greenlee's  Admr. 
r.  Bailev,  9  Leigh.  526.  Wis. — Hei  V. 
Heller.  53  Wis.  415,  10  N.  W.  620. 

In  South  Dakota,  under  Code  Civ. 
Proc,  §5201,  if  a  suit  is  defended  by 
an  executor  or  administrator,  costs  are 
recovered  as  against  a  person  defend- 
ing in  his  own  right,  but  the  costs  may, 
by  the  judgment,  be  made  chargeable 
on  the  estate.  McCarthy  v.  Speed,  16 
S.  D.  584,  94  N.  W.  411. 
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In  equity,  where  suit  is  against  an 
executor  or  administrator  as  defend- 
ant, the  same  decree  is  usually  given 
for  costs  as  is  given  for  the  demand 
upon  which  suit  is  brought.  Hughes' 
Admr.  v.  Standeford's  Admrs.,  3  Dana 
(Ky.)   285. 

98.  Scroggin 's  Admr.  V.  Scroggin,  1 
J.  J.  Marsh.  (Ky.)  362;  Callender's 
Admr.  V.  Keystone  Mut.  Life  Ins.  Co., 
23  Pa.  471. 

99.  Shepard  v.  Ehodes,  10  111.  App. 
557;  Selby  v.  Hutchinson,  9  111.  319. 
See  also  cases  cited  supra,  III,  G,  a. 

In  Maine,  when  judgment  is  obtained 
against  an  administrator  or  executor, 
two  executions  are  awarded,  one  for 
the  debt  against  the  goods  of  deced- 
ent and  the  other  for  costs  against  the 
goods  of  the  executor  or  administrator. 
Ticonic  Nat.  Bank  V.  Turner,  96  Me. 
380,  52  Atl.  793. 

Where  Representative  Sued  Person- 
ally.— Where  a  recovery  is  had  against 
an  administrator  or  executor  sued  per- 
sonally who  made  his  defense  in  good 
faith  because  of  his  belief  that  he  was 
protecting  the  interests  of  the  estate, 
the  costs  taxed  against  him  individu-_ 
ally  properly  may  be  charged  by  him 
against  the  estate.  Mackey  v.  Ballou, 
112  Ind.   198,   13   N.  E.   715. 

1.  N.  J. — Meeker  v.  Arrowsmith,  16 
N.  J.  L.  227;  Exrs.  of  Egerton  v.  Eger- 
ton,  17  N.  J.  Eq.  419.  N.  Y.--Corn- 
well  V.  Sheldon,  118  N.  Y.  Supp.  707; 
Chesebro  v.  Hicks,  66  How.  Pr.  194; 
Boyd  V.  Wilkin,  23  How.  Pr.  137; 
Brinker  v.  Loomis,  43  Hun  247;  Potter 
V.  Etz,  5  Wend.  74;  Evans  V.  Pierson, 
1  Wend.  30;  Gansevoort  v.  Nelson,  6 
Hill  389.  N.  C— Benick  v.  Bowman, 
56    N.    C.    314;    Parker   v.    Stephens,    2 
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failed  to  establish  the  defense  does  not  necessarily  show  that  it  was 
improper  to  make  it." 

Statutory  Provisions. —  In  many  jurisdictions,  the  statutes  direct  the 
manner  in  which  costs  shall  be  awarded  in  suits  against  executors 
and  administrators.'' 

IV.  ACTIONS  AGAINST  FOREIGN  EXECUTORS  OR  ADMIN- 
ISTRATORS. —  A.  Liability  to  Suit  in  General.  —  The  general 
rule  is  that  suit  at  law*  cannot  be  brought  against  an  executor  or 
administrator  in  his  official  capacity  in  a  state  other  than  the  one  in 


N.  C.  218.  Ore.— De  Bow  v.  Wollen- 
berg,  52  Ore.  404,  97  Pac.  717,  96  Pac. 
536.  S.  C— Clark  i\  Wright,  26  S.  0. 
196,  1  S.  E.  814.  Va.— Sorrel  f.  Proc- 
ter, 4  Hen.  &  M.  431. 

Whenever  misconduct  of  executor  or 
administrator  renders  litigation  neces- 
sary, he  may  bei  required  personally 
to  pay  costs.  In  re  Matter  of  Corring- 
ton,  124  111.  363.  16  N.  E.  252. 

Discretion  of  Court. — In  some  juris- 
dictions it  is  within  the  discretion  of 
the  court  to  award  damages  against  the 
executor  or  administrator  personally, 
without  any  necessity  of  finding  mis- 
management or  bad  faith,  and  some- 
times costs  are  imposed  upon  the  per- 
sonal representative  individually,  leav- 
ing him  the  right  to  seek  allowance 
for  their  payment  in  the  probate  court. 
Meyer  v.  O'Rourke,  150  Cal.  177,  88 
Pae.  706. 

2.  Nicholson  v.  Showerman,  6  Wend. 
(N.  Y.)  554;  Stephenson  v.  Clark,  12 
How.  Pr.   (N.  Y.)    282. 

3.  New  York  Code,  §§1835,  1836. 
directs  that  costs  shall  not  be  awarded 
against  executor  or  administrator  un- 
less claim  presented  as  required  by  law 
and  payment  unreasonably  resisted  or 
neglected,  or  reference  refused. 

4.  U.  S. — Vaughn  v.  Northup,  15 
Pet.  1;  Courtney  v.  Pradt,  160  Fed.  561, 
87  C.  C.  A.  463;  Skiff  v.  White,  127 
Fed.  175;  Filer  &  Stowell  Co.  v.  Eainey, 
1201  Fed.  718;  Lewis  v.  Parrish,  115 
Fed.  285,  53  C.  C.  A.  77.  Ala.— War- 
rior Coal  &  Coke  Co.  v.  National  Bank 
of  Augusta,  53  So.  997.  Ark.— Greer 
V.  Ferguson,  56  Ark.  324,  19  S.  W.  968; 
Clopton  V.  Booker,  27  Ark.  482.  D.  C. 
Jordan  v.  Landram,  35  App.  Cas.  89; 
Plumb  V.  Bateman,  2  App.  Cas.  156; 
United  States  ex  rel.  Halstead  r.  Wy- 
man,  2  Mackey  368.  Colo.— Falke  t>. 
Terry,  32  Colo.  8.5,  75  Pac.  425.  Fla. 
Sloan  V.  Sloan,  21  Fla.  589;  Gordon  v 
Estate  of  Simonton,  10  Fla.  179.  Ga 
Davis  V.  Smith,  5  Ga.  274,  47  Am.  Dec. 


279.  m.— Elting  v.  First  Nat.  Bank, 
173  111.  368,  50  N.  E.  1095.  Ind. 
Slauter  v.  Chenowith,  7  Ind.  211.  Ky. 
McClellan's  Admr.  v.  Troendle,  30  Ky. 
L.  Kep.  611,  99  S.  W.  329;  Baker  v. 
Smith,    3    Mete.    264;    Curie    f.    Moor, 

1  Dana  445.     Mass. — Borden  v,  Borden, 

5  Mass.  67,  4  Am.  Dec.  32.  Miss.— 
Winter  v.  Winter,  Walk.  211.  Neb.— 
Burton  v.  Williams,  63  Neb.  431,  88 
N.  W.  765;   Creighton  v.  Murphy,  Neal 

6  Co.,  8  Neb.  349.  N.  Y.— Williams 
r.  Fischlein,  129  N.  Y.  Supp.  129; 
Montgomery  v.  Boyd,  60  App.  Div.  133, 
70  N.  Y.  Supp.  139;  Ferguson  i:  Harri- 
son, 27  Misc.  380,  58  N.  Y.  Supp.  850 
(holding  insufficient  to  confer  jurisdic- 
tion an  allegation  that  foreign  execu- 
tor has  assets  of  estate  in  his  posses- 
sion within  the  state);  Field  v.  Gib- 
son, 20  Hun  274;  Metcalf  v.  Clark,  41 
Barb.   45.      Ohio. — Lampton    t'.   Nichols, 

2  Cin.  Sup.  Ct.  55.  Pa. — Laughlin  v. 
Solomon,  6  Pa.  Dist.  282;  Magraw  v. 
Irwin,  5  W.  N.  C.  557.  Tenn.— Allsup 
V.  Allsup,  10  Yerg.  283.  Va.— Fugate 
r.  M'oore,  86  Va.  1045,  11  S.  E.  1063, 
19  Am.  St.  Rep.  926. 

Contra,  Evans  t\  Tatem,  9  Serg.  & 
R.    (Pa.)   252,  11   Am.  Dec.  717. 

In  Pennsylvania  a  foreign  executor 
within  the  jurisdiction  of  Pennsylvania 
courts  is  liable  to  suit  b}'  a  resident 
creditor  of  his  decedent  unless  such  suit 
would  trench  unduly  upon  the  jurisdic- 
tion of  another  court  already  attached, 
or  would  expose  parties  subject  to  such 
jurisdiction  to  inequitable  burdens. 
Laughlin  r.  Solomon,  180  Pa.  177,  36 
All.  704,  57  Am.  St.  Eep.  633. 

Revivor  of  Action. — On  death  of  a 
defendant  'pendente  lite,  the  suit  can- 
not be  revived  against  his  executors 
appointed  in  another  state  so  as  to  ren- 
der a  judgment  against  them  binding 
upon  estate.  Greer  v.  Ferguson,  56  Ark. 
324,  19  S.  W.  906. 

Action  Upon  Foreign  Judgment. — A 
judgment    against    the    personal    repre- 
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v,]\'u'h  ho  ohtninoil  his  appointment,  nor  will  an  action  in  equity  lie.^ 
Effect  of  Consent  to  Suit.  —  The  fact  that  the  administrator  or  execu- 
tor assents  to  the  exercise  of  jurisdiction  hy  the  foreign  court  and 
voluntarily  appears  does  not  render  the  foreign  judgment  valid.'' 
B.  Exceptions  to  General  Rule.  —  Where  a  foreign  administra- 
tor or  executor  has  brought  into  the  state  funds  belonging  to  his 
decedent's  estate,  a  bill  may  be  filed  in  equity  to  compel  him  to  ac- 
count as  trustee  for  such  funds,^  and,  in  some  jurisdictions,  an  action 


isentative  in  another  state  furnishes 
no  cause  of  action  for  a  suit  in  Ala- 
bama against  the  same  person  as  per- 
sonal representative  under  appointment 
in  Alabama.  Johnston  v.  McKinnon, 
129  Ala.  223,  29  So.  696;  Jefferson  v. 
Beall,  117  Ala.  436,  23  So.  44,  67  Am. 
St.  Kep.  177.  To  same  effect  see  Win- 
ter V.  Winter,  Walker  (Miss.)  211; 
Brodie  v.  Bickley,  2  Eawle  (Pa.)  431. 

5.  U.  S.— Courtney  v.  Pradt,  160 
Fed.  561,  87  C.  C.  A.  463.  Ga.— Jack- 
son V.  Johnson,  34  Ga.  511,  89  Am. 
Dec.  263.  N.  J. — Van  Dyke  v.  Van 
Dyke,  36  N.  J.  Eq.  521.  N.  C— Brook- 
shire  V.  Dubose,  55  N.  C.  276.  S.  C. 
Garden  i'.  Hunt,  1  Cheves  Eq.  42. 
Tenn.— Sparks  i\  White,  7  Humph.  86. 
W.  Va. — Crumlish's  Admr.  t;.  Shenan- 
doah Val.  E.  Co.,  40  W.  Va.  627,  22  S. 
E.  90. 

Extent  of  Rule. — The  rule  that  a  for- 
eign administrator  or  executor  cannot 
be  sued  in  another  state  applies  only 
to  claims  and  liabilities  resting  wholly 
upon  the  representative  character  and 
docs  not  prevent  representative  from 
being  sued  upon  a  contract  made  with 
him  as  executor  or  administrator. 
Johnson  v.  Wallis,  112  N.  Y.  230,  19 
N.  E.  653,  2  L.  R.  A.  828,  where  for- 
eign executor  sued  for  specific  perform- 
ance. 

6.  Ala. — Jefferson  v.  Beall,  117  Ala. 
436,  23  So.  44,  67  Am.  St.  Eep.  177. 
Ark. — Greer  v.  Ferguson,  56  Ark.  324, 
19  S.  W.  966.  Fla.— Sloan  v.  Sloan,  21 
Fla.  589.  lU.— Judy  v.  Kelley,  11  111. 
211,  50  Am.  Dec.  455,  judgment  a 
nullity  in  state  of  appointment.  Mont. 
Braithwaite  v.  Harvey,  14  Mont.  208, 
36  Pac.  38,  27  L.  R.  A.  101. 

Compare  Hamilton  r.  Taylor,  2  Cin. 
Sup.  Ct.  402;  Lampton  v.  Nichols,  2 
Cin.  Sup.  Ct.  55;  Montgomery  v.  Boyd, 
78  App.  Div.  64,  79  N.  Y.  Supp.  879. 

No  Estoppel. — An  executor  or  admin- 
Sstrator  who  has  unsuccessfully  de- 
fended a  suit  in  another  state  is  not 
estopped  from  disputing  the  claim  upon 
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which  suit  was  brought  when  sued 
thereon  in  the  state  of  his  appoint- 
ment. Braithwaite  v.  Harvey,  14  Mont. 
208,  36  Pac.  38,  27  L.  R.  A.  lUl.  Com- 
pare Newmark  Savings  Institution  v. 
Jones'  Exrs.,  35  N.  J.  Eq.  406. 

7.  U.  S. — Lewis  v.  Parrish,  115  Fed. 
285,  53  C.  C.  A.  77.  Ark.— Clopton  v. 
Booker,  27  Ark.  482.  Colo. — Falke  V. 
Terry,  32  Colo.  85,  75  Pac.  425.  la. 
Gates  v.  McClenahan,  124  Iowa  593, 
100  N.  W.  479.  Ky.— Atchison 's  Heirs 
V.  Lindsey,  6  B.  Mon.  86,  43  Am.  Dec. 
153.  N.  Y.— Bergmann  v.  Lord,  194 
N.  Y.  70,  86  N.  E.  828;  Montgomery 
r.  Boyd,  78  App.  Div.  64,  79  N.  Y. 
Supp.  879;  Field  v.  Gibson,  56  How. 
Pr.  232;  Kanter  v.  Peyser,  19  Jones 
&  S.  441;  McNamara  v.  Dwyer,  7  Paige 
Ch.  239.  Tenn. — AUsup  v.  Allsup,  10 
Yerg.  283,  where  foreign  administra- 
tors had  closed  their  administration 
and  two  of  them  were  residents  of 
Tennessee  and  suit  brought  by  creditor 
to   compel   payment    out    of   surplus. 

Equity  will  not  take  jurisdiction  ex- 
cept in  special  cases,  such  as  where 
assets  are  in  danger  of  being  lost  or 
squandered  before  a  proper  representa- 
tive can  be  appointed  to  protect  them, 
or  a  breach  of  trust  or  some  unjust 
or  unlawful  proceeding.  Kanter  v. 
Peyser,  19  Jones  &  S.  (N.  Y.)  441; 
Collins  V.  Steuart,  2  App.  Div.  271,  37 
N.  Y.  Supp.  891;  Lewis  v.  Parrish,  115 
Fed.  285,  53  C.  C.  A.  77.  See  also 
Julian  V.  Eeynolds,  11  Ala.  960;  Berg- 
mann V.  Lord,  194  K  Y.  70,  86  N.  E. 
828. 

Who  May  File  Bill. — Any  person  en- 
titled to  the  fund  held  by  the  foreign 
executor  or  administrator  may  file  bill 
to  protect  such  funds  from  loss.  Falke 
V.  Terry,  32  Colo.  85,  75  Pac.  425. 

Assets  Within  State  Necessary. — 
The  court  will  not  take  jurisdiction 
unless  there  are  assets  within  the  state 
where  suit  is  brought.  Ala. — Julian 
V.  Eeynolds,  8  Ala.  680.  La. — Atkin- 
son V.  Eogersj  14  La.  Ann.  633.     N.  Y. 
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may  be  maintained  against  a  foreign  administrator  or  executor  who 
has  left  the  state  of  his  appointment  and  taken  up  his  domieil  where 
action  is  brought.^ 

C.  Statutory  Provisions.  —  In  some  jurisdictions,  the  statutes 
provide  that  foreign  executors  and  administrators  may  be  sued  in 
their  representative  capacities  ;>>  but  a  statute  which  simply  clothes  a 
foreign  executor  or  administrator  with  authority  to  bring  suits  fur- 
nishes  no  authority  by  implication  for  suits  against  such  an  executor 
or  administrator.^** 
•  D.    Parties.  —  All  the  legatees  and  distributees  who  are  interested 


Gulick  V.  Gulick,  21  How.  Pr.  22,  33 
Barb.  92.  S.  C. — Graveley  v.  Graveley, 
20  S.  O.  93.  Va. — Fugate  v.  Moore, 
86  Va.  1045,  11  S.  E.  1063,  19  Am. 
St.  Eep.  926. 

Interpleader. — A  party  indebted  on 
a  note  can  maintain  an  equitable  ac- 
tion in  the  nature  of  an  interpleader 
against  two  foreign  administrators  of 
the  deceased  payee  where  each  admin- 
istrator claims  that  he  is  the  one  right- 
fully appointed  and  entitled  to  collect 
debt.  McKinney  v.  Daniels,  135  Ga. 
157,   68   S.   E.   1095. 

8.  TJ.  S.— Courtney  v.  Pradt,  160 
Fed.  561,  87  C.  C.  A.  463.  Ala.— Col- 
bert V.  Daniel,  32  Ala.  314,  bill  in 
equity  for  an  account  by  a  legatee 
against  a  foreign  executor  who  had 
failed  to  make  a  settlement  of  his  trust 
where  appointed.  Ga. — Johnson  v. 
Jackson,  56  Ga.  326,  21  Am.  Rep.  285. 
Ky.— Baker  v.  Smith,  3  Mete.  264; 
Manion's  Admrs.  v.  Titsworth,  18  B. 
Mon.  582;  Keiningham  v.  Keiningham's 
Exr.,  24  Ky.  L.  Rep.  1330,  71  S.  W. 
497. 

In  Connecticut  a  foreign  executor 
cannot  be  held  liable  upon  the  suit  of 
a  creditor  of  his  testator,  although  he 
has  come*  to  reside  in  Connecticut  and 
has  brought  with  him  property  belong- 
ing ta  estate.  Hedenberg  v.  Heden- 
berg,  46  Conn.  30,  33  Am.  Rep.  10. 
Sec  also  Russell  v.  Hooker,  67  Conn. 
24,  34  Atl.  711,  35  L.  R.  A.  495. 

Attachment. — In  some  jurisdictions, 
property  of  a  decedent's  estate  in  the 
control  of  a  foreign  executor  or  admin- 
istrator is  suV)ject  to  attachment  for  a 
debt  due  from  the  decedent.  Cady  v. 
Bard,  21  Kan.  667;  Barlow  &  Shepherd 
V.  Coggan,  1  Wash.  Ter.  257.  But  in 
others  such  property  is  not  subject  to 
attachment.  Jordan  v.  Landram,  35 
App.  Cas.  (D.  C.)  89;  Graham  v.  Fitch, 
13  App.  Cas.   (D.  C.)   569. 


9.  Kansas. — For  cases  construing 
Kansas  statute  authorizing  suits  against 
foreign  executors  and  administrators, 
see  Donifelser  v.  Heyl,  7  Kan.  App. 
606,  52  Pac.  468,  ajfirmed,  59  Kan.  779, 
54  Pac.  105;  Cady  v.  Bard,  21  Kan. 
667. 

Under  Ohio  statute,  if  service  of 
summons  can  be  had,  an  action  may  be 
had  against  a  defendant  administrator 
or  executor  who  is  a  resident  of  and 
was  appointed  in  another  state,  and 
who  has  no  funds  as  such  administrator 
or  executor  in  Ohio,  although  decedent 
was  at  the  time  of  his  death  a  resident 
of  another  state  and  left  no  property 
in  Ohio.  Craig  V.  Toledo,  Ann  Arbor 
&  North  Michigan  R.  Co.,  3  Ohio  Dee. 
146,  2  Ohio  N.  P.  64. 

Constitutionality  of  Such  Statutes. 
A  statute  authorizing  suit  against  a 
foreign  executor  or  administrator  is 
constitutional  and  a  judgment  obta,ined 
after  proper  service  is  binding  within 
the  state  where  rendered.  Craig  v. 
Toledo,  Ann  Arbor  &  North  Michigan 
R.  Co.,  3  Ohio  Dee.  146,  2  Ohio  N.  P. 
64. 

Service  —  Service  upon  the  foreign 
executor  or  administrator  may  be  made 
as  upon  other  defendants.  Cady  V. 
Bard,  21  Kan.  667,  where  service  ob- 
tained by  attachment  and  publication. 
Netting  v.  Strickland,  18  Ohio  C.  C. 
136,  9  Ohio  Cir.  Dec.  841,  holding  that 
service  may  be  had  by  publication  or 
by  voluntary   appearance. 

10,  Ark. — Greer  v.  Ferguson,  56 
Ark.  324,  19  S.  W.  966.  Fla.— Gordon 
V.  Estate  of  Simonton,  10  Fla.  179. 
Neb.— Burton  V.  Williams,  63  Neb.  431, 
88  N.  W.   765. 

For  effect  of  statute  authorizing 
suits  by  foreign  executors  or  adminis- 
trators upon  their  right  to  appear  and 
defend  the  interests  of  decedent's  es- 
tate, see  Decker  v.  Patton,  20  Hi.  App. 
210,  affirmed,  120  HI.  464,  11  N.  E.  897. 
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should  be  made  parties  to  a  bill  for  distribution  against  a  foreign 
administrator  or  executor  or  who  has  brought  a.ssets  into  the  state  ;*^ 
and  if  a  legatee  has  died,  his  personal  representative  must  be  brought 
before  the  court,  or  a  sufficient  excuse  for  the  omission  must  be  shown.^^ 

If  there  is  any  person  who  has  or  claims  to  have  any  interest  in 
the  property  in  the  possession  of  a  foreign  executor  or  administrator, 
he  is  a  proper  party  defendant  in  a  suit  against  such  administrator 
or  executor  to  subject  the  property  to  payment  of  debts." 

E.  Pleading.  —  In  an  action  brought  against  a  foreign  executor 
or  administrator,  he  may  plead  in  bar  ne  ungues  executor  or  ad- 
ministrator.^* 

The  objection  that  an  action  at  law  cannot  be  maintained  against 
a  foreign  executor  or  administrator,  as  such,  is  a  matter  of  defense 
and  cannot  be  urged    on    a    motion    to    set    aside    the    summons.^'* 

V.  ACTIONS  AGAINST  EXECUTOR  DE  SON  TORT.  — A. 

Liability  to  Suit  in  General.  —  If  the  common  law  rule  has  not  been 
changed  by  statute,  one  who  wrongfully  intermeddles  with  the  prop- 
erty belonging  to  a  decedent's  estate  may  be  sued  as  an  executor 
de  son  tort,^^  although  there  is  a  rightful  administrator  or  executor.^'' 
Who  Entitled  To  Sue.  —  An  executor  de  son  tort  is  liable  to  the  action 
of  the  lawful  administrator  or  executor^^  or  to  that  of  creditors;'* 
but,  generally,  he  is  not  liable  to  the  action  of  the  heirs  or  next  of  kin-*' 
or  of  distributees.^^ 


11.  Colbert  v.  Daniel,  32  Ala.  314; 
Julian   V.   Reynolds,    8   Ala.    680. 

12.  Colbert   v.   Daniel,    32    Ala.    314. 

13.  Gulick  V.  Gulick,  33  Barb.  (N. 
Y.)  92. 

14.  Vermilyea  V.  Beatty,  G  Barb. 
(N.  Y.)  429. 

15.  Metcalf  v.  Clark,  41  Barb.  (N. 
Y.)   45. 

16.  Ala. — Densler  v.  Edwards,  5 
Ala.  31.  Colo.  —  Ebbinger  v.  Wight- 
man,  15  Colo.  App.  439,  62  Pac.  963. 
Ga.— Allen  v.  Hurst,  120  Ga.  763,  48 
S.  E.  341.  ni.— Grace  v.  Seibert,  235 
111.  190,  85  N.  E.  308.  la.— Elder  v. 
Littler,  15  Iowa  65,  Ky. — McKenzie 
V.  Pendleton's  Admx.,  1  Bush.  164; 
Davis  V.  Connelly's  Exrs.,  4  B.  Mon. 
136.  Mich.— People  v.  LjTich,  29  Mich. 
289.  Mass.— Mitchel  v.  Lunt,  4  Mass. 
654.  N,  C. — Morrison  v.  Smith,  44  N. 
C.  399;  McMorine  r.  Storey,  20  N.  C. 
189,  34  Am.  Dec.  374.  Pa.— Stockton 
V.  Wilson,  3  Pen.  &  W.  129.  Va.— 
Hansford  v.  Elliott,  9  Leigh  79. 

One  who  interferes  with  an  estate 
of  a  decedent  without  authority  can- 
not be  cited  to  account  before  the  reg- 
ister or  probate  court.  Estate  of 
Power,  14  Phila.   (Pa.)   289. 

An    executor   de   son   tort   is  not    en- 
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titled  to  sue  (Francis  v.  Welch,  33  N 
C.  215),  and  he  cannot,  therefore,  be 
held  liable  for  failure  to  collect  a  note 
due  estate  (Guild  v.  Young  [Teun.], 
62  S.  W.  404). 

17.  Foster  t\   Nowlin,  4  Mo.  18. 

18.  Ind. — Collier  v.  Jones,  86  Ind. 
342;  Ferguson  v.  Barnes,  58  Ind.  169; 
Leach  v.  Prebster,  35  Ind.  415.  Mass. 
Root  V.  Geiger,  97  Mass.  178.  Pa.— Es- 
tate of  Power,  14  Phila.  289;  Stockton 
V.  Wilson,  3  Pen.  &  W.  129. 

19.  Ga.— Davis  v.  Davis,  56  Ga.  37. 
Ind. — Ferguson  v.  Barnes,  58  Jnd.  169; 
Leach  v.  Prebester,  35  Ind.  415.  la. 
Elder  v.  Littler,  15  Iowa  65.  Mass. 
Mitchel  p.  Lunt,  4  Mass.  654.  Miss. 
Wilbourn  v.  Wilbourn,  48  Miss.  38. 
N.  C. — McMorine  v.  Storey,  20  N.  C. 
189,  34  Am.  Dec.  374.  Pa.— Estate  of 
Power,  14  Phila.  289;  Stockton  v.  Wil- 
son, 3  Pen.  &  W.  129. 

20.  Davis  v.  Davis,  56  Ga.  37;  Fer- 
guson V.  Barnes,  58  Ind.  169. 

21.  Haley  v.  Thames,  30  S.  C.  270, 
9  S.  E.  110;  Guild  v.  Young  (Tenn.), 
62  S.  W,  404.  Contra,  Hansford  v. 
Elliott,  9  Leigh.    (Va.)    79. 

As  to  right  of  legatees  to  sue,  see 
Estate  of  Power,  14  Phila.  (Pa.)  289; 
Hansford  V.  Elliott,  9  Leigh   (Va.)    79. 
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Where  Suit  May  Be  Brought.  —  One  who  has  rendered  himself  liable  as 
an  executor  de  son  iort  may  be  sued  in  that  character  in  whatever 
jurisdiction  he  may  be  found.-- 

B.  Nature  op  Remedy,  —  1.  At  Law.  —  A  creditor  seeking  to 
hold  one  who  has  unlawfully  intermeddled  with  the  assets  of  the 
estate  as  an  executor  de  son  tort  usually  has  an  adequate  remedy  at 
law,^^  since  he    may    sue    in    the    common    law    action    of    debt.-* 

The  rightful  administrator  or  executor  may  sue  one  who  has  un- 
lawfully intermeddled  in  trover-'^  or  trespass,-*'  or  he  may  waive  the 
tort  and  sue  in  assumpsit.-^ 

2.  In  Equity.  —  Although  ordinarily  equity  will  not  take  jurisdic- 
tion in  a  suit  against  one  sued  as  an  executor  de  son  tort,-'^  a  party 
may  be  held  accountable  in  equity  as  an  executor  de  son  tort  when  he 
cannot  be  reached  effectually  at  law.-^ 

C.  Parties.  —  The  lawful  executor  and  an  executor  de  son  tort 
may  be  joined  in  an  action  by  a  creditor  or  sued  severally.^"  If  a 
creditor  file  a  bill  against  the  executor  de  son  tort  to  reach  property 
fraudulently  conveyed  by  decedent,  he  need  not  make  parties  the  dis- 
tributees of  the  estate;"^  but  if  the  distributees  file  a  bill  in  equity 
for  an  accounting  against  an  executor  de  son  tort,  the  rightful  per- 
sonal   representative    must    be    a    party    plaintiff    or    defendant.^^ 

D.  Pleading.  —  1.  Declaration.  —  The  declaration  against  an 
executor  de  son  tort  should  be  in  the  same  form  as  if  he  were  the 


22.  Ala. — ^Densler  v.  Edwards,  5 
Ala.  31.  Mo. — Foster  v.  Nowlin,  4  Mo. 
18.  N.  Y. — Campbell  v.  Tousey,  7  Cow. 
64. 

23.  Abernathy  v.  Bankhcad,  71  Ala. 
190;  Pleasants  &  Co.  v.  Glasscock,  1 
Smed.  &  M.  Ch.  (Miss.)  17. 

24.  Bellows  v.  Goodall,  32  N.  H.  97. 
See  Martin  v.  Hand,  11  E.  I.  iJU6.  See 
the  title   "Debt." 

25.  Upchurch  v.  Norsworthy,  15  Ala. 
705.  See  the  title  "Trover  and  Con- 
version. ' ' 

26.  Eockwell  v.  Pulling,  19  Barb. 
(N.  Y.)  473.    See  the  title  "Trespass." 

27.  Upchurch  v.  Norsworthy,  15  Ala. 
705.    See  the  title  "Assumpsit." 

28.  Ala.— Abernathy  v.  Bankhead, 
71  Ala.  190,  where  court  refused  to 
take  jurisdiction  on  ground  of  prevent- 
ing a  multiplicity  of  suits.  Miss. — 
Pleasants  &  Co.  v.  Glasscock,  1  Smed. 
&  M.  Ch.  17.  S.  C— Farley  V.  Farley, 
1   McCord   Eq.  506. 

See  generally  the  title  "Equity  Jur- 
isdiction  and  Procedure." 

29.  Ala.— Watts  v.  Gayle,  20  Ala. 
817,  where  jurisdiction  of  equity  suc- 
cessfully invoked  to  obtain  satisfac- 
tion out  of  property  fraudulently  con- 
veyed, although  no  effort  made  to  ex- 
haust legal  remedies.     Md. — Baumgart- 


ner  v.  Haas,  68  Md.  32,  11  Atl.  588; 
Bentley  i\  Cowman,  6  Gill.  &  J.  152 
(defendant  held  to  account  as  executor 
de  so)i  tort,  although  no  prayer  for 
account  in  bill).  Miss. — Ellis  v.  Mc- 
Gee,  63  Miss.  168;  Garner  &  Neville 
r.  Lyles  &  Bracy,  35  AOss.  176  (where 
fraudulent  grantee  proceeded  against 
in  equity  by  a  creditor's  bill);  Farve's 
Heirs  v.  Graves,  4  Smed.  &  M.  707. 
Tenn. — Kussel  v.  Lanier,  4  Hayw.  289. 

30.  Stockton  v.  Wilson,  3  Pen.  & 
W.    (Pa.)    129. 

31.  Watts  v.  Gayle,  20   Ala.   817. 
Parties  to  Creditor's  Bill. — "A  court 

of  equity  has  jurisdiction  of  a  cred- 
itor's bill  against  the  executor  de  son 
tort  of  the  debtor,  to  set  aside  a  fraud- 
ulent conveyance,  made  by  the  latter 
to  the  former;  and  it  is  no  objection 
to  such  a  bill  that  there  is  no  legal  rep- 
resentative of  the  debtor  who  can  be 
made  a  party  defendant  to  it."  Gar- 
ner &  Neville  v.  Lyles  &  Bracy,  35 
Miss.  176. 

The  personal  representative  of  a  de- 
ceased administrator  is  a  necessary 
party  to  a  suit  against  his  widow  seek- 
ing to  charge  her  as  executrix  de  son 
tort.     Israel  v.  King,   69   N.  C.   373. 

32.  Nease  v.  Capchart,  8  W.  Va.  95, 
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rightful  execiitor/^^  Facts  should  be  set  forth  showing  that  defendant 
has  wrongfully  intermeddled  with  the  property  of  decedent;^*  and,  if 
the  action  is  brouglit  by  the  heir,  the  declaration  must  allege  that  there 
are  no  debts  outstanding  against  estate.^^ 

2.  Plea.  —  An  executor  dc  son  tort  may  protect  himself  by  a  proper 
plea  in  the  same  manner  as  a  rightful  executor,^"  and  he  may  there- 
fore file  a  general  denial,  if  he  wishes  to  dispute  plaintiff's  right  to 
recover.^^ 

One  sued  as  an  executor  'de  son  tort  by  a  creditor  may  also  plead 
plene  administravit.^^    But  in  trover  by  the  rightful  administrator  to 


33.  Colo. — Ebbinger  v.  Wigbtman, 
15  Colo.  App.  439,  62  Pac.  963.  Ky. 
Brown 's  Exrs.  v.  Durbin  's  Admr.,  5 
J.  J.  Marsh.  170,  "declaring  against 
one  who  is  liable  as  executor  de  son 
tort,  it  is  proper  to  style  him  executor 
of  the  last  will  and  testament  of  de- 
ceased, as  if  he  were  the  rightful  ex- 
ecutor." Me. — Sawj^er  v.  Thayer,  70 
Me.  340.  Miss. — Pleasants  «te  Oo.  V. 
Glasscock,  1  Smed.  &  M.  Ch.  17.  Pa. 
Stockton  r.  Wilson,  3  Pen.  &  W,  129. 
S.  C. — Gregory's  Exrs.  r.  Forrester,  1 
McCord  Eq.  318.  Utah.— National 
Bank  of  Hailey  v.  Lewis,  12  Utah  84, 
41  Pac.  712.  Vt. — Buckminster  v.  Ing- 
ham, Brayt.  116. 

In  Georgia,  since  the  code,  it  is  not 
improper  to  sue  one  who  has  unlaw- 
fully intermeddled  with  assets  of  estate 
specifically  as  an  executor  de  son  tort. 
Allen  t\  Hurst,  120  Ga.  763,  48  S.  E. 
341. 

Description  as  Administrator  De  Son 
Tort. — A  suit  against  a  defendant  as 
administrator  de  son  tort  will  be  treated 
as  a  suit  against  an  executor  de  son 
tort.  Hutchinson  v.  Eulghum,  4  Heisk. 
(Tenn.)   550. 

34.  McAfee  v.  Montgomery,  21  Ind 
App.  196,  51  N.  E.  957. 

For  declarations  held  sufficient  to 
charge  defendants  as  executors  de  son 
tort,  see:  Colo. — Ebbinger  v.  Wight- 
man,  15  Colo.  App.  439,  62  Pac.  963. 
Ga. — Askew  v.  Singletary,  76  S.  E.  98; 
Allen  V.  Hurst,  120  Ga.  763,  48  S.  E. 
341.  Ind.— Leach  v.  Prebster,  35  Ind. 
415. 

Surplusage.  —  In  an  action  against 
an  executor  de  son  tort,  an  allegation 
in  petition  of  presentation  of  claim 
sued  on  and  rejection  thereof  will  be 
regarded  as  surplusage.  National  Bank 
of  Hailey  v.  Lewis,  12  Utah  84,  41 
Pac.  712. 

35.  Ferguson  v.  Barnes,  58  Ind.  169. 

Vol.  vin 


Compare   Allen  v.   Hurst,   120   Ga.   763, 
48   S.  E.  341. 

36.  Means  v.  Hick's  Admr.,  65  Ala. 
241  (where  court  says,  "he  may  make 
any  defense  against  the  demand  with 
which  he  is  sought  to  be  charged,  that 
the  decedent,  or  a  rightful  representa- 
tive, could  make");  Stockton  v.  Wil- 
son, 3  Pen.  &  W.    (Pa.)   129. 

No  Denial  of  Representative  Capac- 
ity.— "Having  assumed  a  representa- 
tive character,  he  cannot  deny  it,  and 
on  that  account  he  has  all  the  liabili- 
ties of  an  executor,  but  he  acquires 
none  of  the  rights  or  privileges  which 
belong  to  the  office."  Grace  v.  Sei- 
bert,  235  111.  190,  85  N.  E.  308. 

Insufficient  Pleas. — A  plea  that  as- 
sets have  been  delivered  to  the  right- 
ful administrator  since  the  institution 
of  the  action  by  creditor  is  bad  on 
demurrer.  McMeekin  v.  Hynes'  Exr., 
80  Ky.  343,  4  Ky.  L.  Eep.  177.  And 
one  sued  as  executor  de  so7i  tort  who 
takes  out  letters  of  administration 
after  the  commencement  of  action  can- 
not plead  in  abatement  that  he  is  ad- 
ministrator and  not  executor.  Clem- 
ents V.  Swain,  2  N.  H.  475. 

37.  Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452  (permitting 
evidence  of  payment  of  just  debts 
when  general  denial  pleaded) ;  Eeagan 
V.  Long's  Admr.,  21  Ind.  264  (where 
evidence  tending  to  dispute  plaintiff's 
right  to  recover  received  under  a  gen- 
eral denial). 

38.  Mass. — Shillaber  v.  Wyman,  15 
Mass.  322,  note.  Md.— Glenn  v.  Smith, 
2  Gill.  &  J.  493,  20  Am.  Dec.  452.  Miss. 
Hill  V.  Henderson,  13  Smed.  &  M.  688. 
S.  C. — Leach  v.  House,  1  Bailey  42. 

Taking  letters  pending  suit  does  not 
defeat  an  action  against  one  properly 
sued  as  an  executor  de  son  tort.  Green 
r.  Dewit,  1  Eoot  (Conn.)  183;  Rohn 
r.  Eohn,  98  III.  App>  509,  affirmed,  204 
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recover  the  value  of  property  of  the  estate  taken  by  an  executor 
de  son  tort,  the  defendant  cannot  file  an  account  in  set-off  for  the 
intestate's  debts  paid  by  him  since  the  death  of  intestate.^'* 

E.  Trlul..  —  On  the  trial,  the  court  should  determine  what  facts 
fix  the  character  of  an  executor  de  son  tort  and  the  jury  should  deter- 
mine whether  such  facts  exist.*" 

F.  Judgment.  —  1.  In  General.  —  A  judgment  against  an  execu- 
tor de  son  tort  should  be  as  in  the  ordinary  form  against  a  rightful 
executor.*^ 

Upon  plea  of  plene  administravit ,  the  judgment  should  not  render 
defendant  liable  beyond  the  assets  which  came  to  his  hands,*^  after 
allowing  credit  for  just  debts  of  the  estate  which  he  has  paid."  But 
if  defendant  makes  a  false  plea  of  ne  unques  executor  and  it  is  found 
against  him,  the  common  law  rule  is  that  judgment  may  be  entered 
against  him  for  the  whole  debt  de  bonis  propriis.** 

2.  Enforcement.  —  A  levy  on  the  land  of  decedent  cannot  be  made 
on  a  judgment  against  an  executor  de  son  tort.*^ 

VI.  ACTIONS  ON  BONDS  OF  EXECUTORS  OR  ADMINISTRA- 
TORS.  —  A.     Jurisdiction.  —  1.     At  Law.  —  As  a  general  rule,  the 


m.  184,  68  K  E.  369,  98  Am.  St.  Eep. 
185. 

39.  Tobey  v.  Miller,  54  Me.  480,  ex- 
plaining difference  between  liability  of 
executor  de  son  tort  when  sued  by 
rightful  administrator  and  when  sued 
by  a  creditor.  Compare  Slate  v.  Hen- 
kle,  45  Ore.  430,  78  Pac.  325. 

40.  St.  Peter's  Church  V.  Larkin's 
Exrs.,  1  Har.  (Del.)   120,  note. 

The  good  faith  of  the  possession  of 
one  charged  as  executor  de  son  tort  is 
referrable  to  the  jury,  and  it  is  error 
for  the  court  to  decide  it.  Ward  v. 
Bevill,  10  Ala.  197;  Brown  r.  Brown, 
1  C.  P.  Eep.   (Pa.)   8. 

41.  Hill  V.  Henderson,  13  Smed.  & 
M.  (Miss.)  688.  See  also  Shotwell  v. 
Bowell,  '30  Ga.  557.     See  supra,  III,  E. 

Judgment  against  executor  de  son 
tort  must  be  special  and  not  general. 
Parker  v.  Thompson,  30  N.  J.  L.  311, 
giving   requisites    of   judgment. 

Judgment  by  default  cannot  be  ren- 
dered against  an  executor  de  son  tort, 
as  garnishee,  for  the  sum  due  a  dis- 
tributee, when  there  has  been  no  set- 
tlement showing  what  is  due  distrib- 
utee. Grider  v.  Phoenix  Brew.  Co.,  7 
Ky.  L.  Rep.  594. 

42.  U.  S.— Roggenkamp  V.  Eoggen- 
kamp,  68  Fed.  GOo,  15  C.  C.  A.  600. 
Del.— -St.  Peter's  Church  v.  Larkin's 
Exrs.,  1  Har.  120,  note.  la. — Elder  v. 
Littler,  15  Iowa  65.  Ky. — Brown's 
Exr.  V.  Durbin's  Admr.,  5  J.  J.  Marsh. 


170.  Miss. — Stewart  v.  Eichardson,  32 
Miss.  313;  Hill  v.  Henderson,  13  Smed. 
&  M.  688  (where  defendant  had  failed 
to  plead  plene  administravit).  Pa. — 
Stockton  V.  Wilson,  3  Pen.  &  W.  129. 
S.  C. — Cook  V.  Sanders,  15  Eich.  L. 
63,  94  Am.  Dec.  139;  Hubbell  r.  Fo- 
gartie,  1  Hill  L.  167.  26  Am.  Dec.  163; 
Leach  v.  House,  1  Bailey  42. 

Under  Indiana  statute  creditor  is  not 
entitled  to  a  personal  judgment  against 
the  intermeddler  but  defendant  should 
be  ordered  to  account  to  the  probate 
court  for  the  value  of  property  inter- 
meddled with  and  10  per  centum  there- 
on.   Goff  r.  Cook,  73  Ind.  351, 

43.  Eoggenkamp  v.  Eoggenkamp, 
68  Fed.  605,  15  C.  C.  A.  600;  Cooper 
r.  Eyrich,  41  W.  N.  C.  (Pa.)  370; 
Saam  v.  Saam,  4  Watts  (Pa.)  432. 

44.  TJ.  S. — Peters  v.  Breckenridge, 
2  Cranch  C.  C.  518,  19  Fed.  Cas.  No. 
11,030.  Del.— St.  Peter's  Church  V. 
Larkin's  Exrs.,  1  Har.  120,  note.  Mass. 
Mitchel  V.  Lunt,  4  Mass.  654.  N.  Y. 
Campbell  v.  Tousey,  7  Cow.  64.  S.  C. 
Hubbell  V.  Fogartie,  1  Hill  L.  167,  26 
Am.  Dec.  163. 

See  Hutchinson  v.  Fulghum,  4  Heisk. 
(Tenn.)  550. 

45.  Mass. — Mitchel  v.  Lunt,  4  Mass. 
654.  Pa. — Nass  r.  Vanswearingcn,  10 
Sorg.  &  R.  144;  idem,  7  Serg.  &  R.  192. 
S.  C. — Warren  v.  Raymond,  17  S.  C. 
163. 
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remedy  for  the  breach  of  any  condition  in  the  bond  of  an  executor  or 
adniinistrator  must  be  sought  in  an  action  at    law    on    the    bond/** 

Jurisdiction  of  Probate  Court.  —  The  probate  court  usually  has  no  jur- 
isdiction of  actions  on  the  bonds  of    executors    or    administrators.*^ 

2.  In  Equity.  —  Although  ordinarily  the  action  on  the  bond  of  an 
executor  or  administrator  must  be  brought  at  law,*^  suit  may  be  in- 
stituted in  equity  when  there  are  special  and  peculiar  circumstances 
making  the  exercise  of  jurisdiction  necessary  to  the  protection  of  the 
rights  and  interests  of  the  parties.*^ 

B.  Venue.  —  An  action  on  the  bond  of  an  executor  or  administra- 
tor may  be  brought  in  the  county  of  the  residence  of  any  of  the  parties 
defendant.'^" 

C.  Eight  To  Maintain  Action.  —  1.      In    General.  —  No    action 


46.  lU.— People  v.  Medart,  63  111, 
App.  Ill,  affirmed,  16G  111.  348,  46  N. 
E.  1095.  la.— Tucker  v.  Stewart,  126 
N.  W.  183.  Md.— Edes  v.  Garey,  46 
Md.  24.  Mich. — Hatheway  v.  Sackett, 
32  Mich.  97.  Miss. — Halfaere  v.  Dob- 
bins, 50  Miss.  766;  Buckingham  v. 
Owen,  6  Smed.  &  M.  502;  Green  v. 
Tunstall,  5  How.  638.  N.  H.— Glover 
f.  Baker,  83  Atl.  916.  S.  C— Bague's 
Exrx.  v.  Blacklock,  2  Desaus.  602. 
See  generally  the  title  "Bonds." 
Scope  of  Inquiry. — In  an  action  on 
the  bond  of  an  executor  or  adminis- 
trator the  court  will  not  go  into  the 
question  of  the  correctness  of  the 
amount  found  due  from  the  •  personal 
representative  on  his  accounting.  Bell- 
inger V.  Thompson,  26  Ore.  320,  37  Pac 
714,  40  Pac.  229.  And  in  such  an 
action  the  court  will  not  try  the  ques- 
tion whether  or  not  the  account  was 
fraudulently  settled.  Paine  v.  Stone, 
10  Pick.  (Mass.)  75;  Jemison  V.  Hap- 
good,  7  Pick.  (Mass.)  1,  19  Am.  Dee. 
258. 

47.  La. — Larue  v.  Van  Horn,  25  La. 
Ann.  445.  Miss. — Green  v.  Tunstall,  5 
How.  638.  Mo. — State  ex  rel.  Longdon 
V.  Shelby,  75  Mo.  482;  State  to  use 
of\  Hunter  v.  Maulsby,  53  Mo.  500. 
N.  Y. — Scofield  v.  Adriance,  1  Dem. 
Sur.  196.  Ohio. — Dawson  v.  Dawson, 
25  Ohio  443.  Pa. — Estate  of  Maguire, 
12.  Phila.  12.  S.  C— Ordinary  of  Fair- 
field V.  Bonner,  2  Hill  L.  468;  Schnell 
V.  Schroder,  1  Bailey  Eq.  328;  floss  V. 
Chambers,  1  Bailey  548. 

48.  See  cases  cited  fsupra,  VI,  A,  1. 

49.  Ala.— Dowty  v.  Hall,  83  Ala. 
165,  3  So.  315.  Cal.— Slater  v.  Mc- 
Avoy,  123  Cal.  437,  56  Pac.  49,  where 
jurisdiction    taken    to    require    account- 
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ing  by  sureties  of  deceased  adminis- 
trator. Ga. — Williams  v.  Lancaster, 
113  Ga.  1020,  39  S.  E.  471;  Alexander 
V.  Mercer,  7  Ga.  549.  111. — People  V. 
Lott,  27  111.  215,  where  administrators 
had  given  several  bonds  and  interests 
complicated  because  of  death  of  one 
administrator  and  some  of  sureties. 
Ky. — Carrol  v.  Connet,  2  J.  J.  Marsh. 
195.  Md.— Edes  v.  Gary,  46  Md.  24. 
N.  Y.— Hood  V.  Hood,  85  N.  Y.  561; 
Trust  &  Deposit  Co.  of  Onondaga  v. 
Pratt,  25  Hun  23;  Carow  v.  Mowatt,  2 
Edw.  Ch.  57  (administrator  who  com- 
mitted devastavit  deceased).  S.  C. — 
Knox  V.  Picket,  4  Desaus.  92.  W.  Va. 
Thompson  v.  Mann,  53  W.  Va.  432,  44 
S.  E.  246  (where  bill  sought  to  sur- 
charge and  falsify  account) ;  Thompson 
V.  Nowlin,  51  W.  Va.  346,  41  S.  E.  178. 

See  generally  the  title  "Equity  Jur- 
isdiction and  Procedure." 

The  federal  courts  may  take  jurisdic- 
tion of  an  equity  proceeding  on  the 
bond  of  an  executor  or  administrator 
notwithstanding  the  fact  that,  had  the 
suit  been  brought  in  the  state  where 
bond  was  given,  the  remedy  would  have 
been  at  law.  Payne  v.  Hook,  7  Wall. 
(U.  S.)  425,  19  L.  ed.  260. 

Where  property  has  been  fraudu- 
lently conveyed  to  surety,  a  creditor 
may  file  a  bill  in  equity  against  surety 
and  other  parties  interested,  although 
he  has  a  remedy  at  law  against  the 
surety  on  the  bond.  McLaughlin  v. 
Bank  of  Potomac,  7  How.  (U.  S.)  220, 
12  L.  ed.  675.  See  also  Gerald  v.  Mil- 
ler's Distributees,   21   Ala.   433. 

50.  Williams  V.  Lancaster,  113  Ga. 
1020,  39  S.  E.  471.  Consult  also  Os- 
born  V.  Lidy,  51  Ohio  90,  37  N.  E.  434; 
Dawson  v.  Dawson,  25  Ohio  443.  See 
generally   the    title    "Venue." 
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can  be  maintained  on  the  bond  for  a  breach  where  no  injury  had  re- 
sulted to  those  interested  in  the  estate  by  reason  of  the  misconduct 
of  the  executor  or  administrator.^^ 

2.  Conditions  Precedent.  —  a.  Establishing  Liability  of  Estate. 
In  nearly  all  jurisdictions,  the  rule  is  that  no  action  can  be  maintained 
upon  the  bond  of  an  executor  or  administrator,  either  by  creditors  or 
distributees,  until  there  has  been  obtained  a  judgment  establishing 
claim  or  an  order  of  the  probate  court  directing  payment  of  an  amount 
found  due."^^.    But  it  is  not  essential,  in  order  to  maintain  an  action 


51.  Cal,— Weihe  v.  Statham,  67  Cal. 
245,  7  Pac.  673.  Conn.— State  t>.  Smith, 
52  Conn.  557;  Olmstead  v.  Brush,  27 
Conn.  530.  Ind. — Masterton  v.  Cauble, 
15  Ind.  App.  515,  41  N.  E.  477,  44  N. 
E.  377.  N.  H.— Gookin  v.  Hoit,  3  N. 
H.  392.  N.  C— Worthy  V.  Brower,  93 
N.  C.  344. 

See  however  Forbes  v.  McHugh,  152 
Mass.  412,  25  N.  E.  622,  where  court 
sustained  a  suit  on  bond  of  an  executor 
who  had  failed  to  file  inventory  or  ac- 
count, although  no  damage  sustained 
by  plaintiff  beyond  such  omission. 

52,  U.  S. — United  States  v.  Eose,  3 
Cranch  C.  C.  174,  27  Fed.  Cas.  No.  16,- 
194.  Ala. — Judge  of  Madison  County 
Court  V.  Looney,  2  Stew.  &  P.  70;  Thom- 
son V.  Searcy,  6  Port.  393.  Ark. — Euper 
V.  State,  85  Ark.  223,  107  S.  W.  179; 
State  V.  Both,  47  Ark.  222,  1  S.  W.  98; 
Hall  V.  Brewer,  40  Ark.  433.  Cal.— Weihe 
V.  Statham,  67  Cal.  84,  7  Pac.  143.  Colo, 
Metz  V.  People,  6  Colo.  App.  57,  40 
Pac.  51.  Ga, — Justices  of  Inferior 
Court  V.  Sloan,  7  Ga.  31.  Ind. — Eaton 
V.  Benefield,  2  Blackf.  52.  Me.— Wil- 
liams V.  Cushing,  34  Me.  370;  Groton 
V.  Tallman,  27  Me.  68.  Minn. — Water- 
man V.  Millard,  22  Minn,  261;  Wood 
V.  Myrick,  16  Minn.  494.  Miss. — Dob- 
bins V.  Half  acre,  52  Miss.  561  (holding 
that  judgment  creditor  need  not  wait 
for  an  accounting,  but  that  distributee 
cannot  bring  suit  on  bond  until  there 
has  been  an  accounting  by  adminis- 
trator) ;  Thornton  v.  Glover,  25  Miss. 
132;  Dinkins  V.  Bailey,  23  Miss.  284. 
N.  H, — Judge  of  Probate  v.  Couch,  59 
N.  H.  39.  N.  J.— The  Ordinary  v. 
Baraclow,  36  N.  J.  L.  15;  Administra- 
tion Bond  of  Webster,  5  N.  J.  Eq.  89. 
N.  y.— Potter  V.  Ogden,  136  N.  Y.  384, 
33  N.  E.  228.  Ohio. — Henry  v.  Doyle, 
82  Ohio  St.  113,  91  N.  E.  990;  Dawson 
V.  Dawson,  25  Ohio  St.  443.  Ore.— 
Hamlin  V.  Kinney,  2  Ore.  91.  Pa.— 
Com.  V.  Stub,  11  Pa.  150.  R.  I.— Mu- 
nicipal   Court    of    Providence    v.    Bost- 


wick,  31  E.  I.  550,  78  Atl.  53.  S.  0. 
Wilbur  &  Son  v.  Hutto,  25  S.  C.  246; 
Jones  V.  Anderson,  4  McCord  113. 

For  cases  holding  judgment  unneces- 
sary, see:  Mo. — Oldham  i>,  Trimble, 
15  Mo.  225.  N.  J.— In  Matter  of  Hon- 
nass,  14  N.  J.  Eq.  493.  N.  C— Chair- 
man of  Court  V.  Moore's  Admr.,  6  N, 
C.  22. 

General  Order  of  Distribution  Insuffi- 
cient.— A  general  finding  of  the  amount 
in  the  hands  of  an  executor  or  admin- 
istrator and  an  order  that  he  distribute 
the  same  according  to  law  is  not  a 
sufficient  foundation  for  an  action  on 
the  bond,  but  the  specific  amount  due 
plaintiff  must  first  have  been  fixed  by 
a  court  of  competent  jurisdiction, 
Henry  v.  Doyle,  82  Ohio  St,  113,  91  N, 
E.  990, 

Waiver  of  Objection, — After  a  con- 
fession of  the  forfeiture  of  the  bond, 
it  is  too  late  for  defendant  to  object 
that  the  action  will  not  lie  because 
plaintiff's  demand  has  not  been  reduced 
to  a  certainty  by  a  judgment  of  a 
court  or  otherwise.  White  V.  Stan- 
wood,  4  Pick.   (Mass.)  380. 

Necessity  for  Citation  To  Account. 
In  many  jurisdictions,  where  estate  is 
solvent,  an  action  cannot  be  maintained 
on  the  bond  of  an  executor  or  admin- 
istrator for  not  accounting,  until  there 
has  been  a  citation  to  account  issued 
by  the  court  and  a  decree  made.  Ala, 
Judge  of  Madison  County  (^ourt  v. 
Looney,  2  Stew.  &  P.  70.  Me.— Gilbert 
V.  Duncan,  65  Me.  469;  Potter  v.  Cum- 
mings,  IS  Me.  55.  N,  H. — Judge  of 
Probate  v.  Couch,  59  N.  H.  39.  S.  C 
Lining,  Ordinary  v.  Exrs.  of  Giles,  3 
Brev.  530;  Simpkins,  Ordinary  f. 
Powers,  2  Nott  &  McC.  213;  Ordinary 
V.  Williams,  1  Nott  &  McC.  587.  R.  I. 
Probate  Court  of  Pawtucket  v.  Wil- 
liams, 23  E.  L  515,  51  Atl.  101.  Vt, 
Probate  Court  V.  Van  Duzer,  13  Vt. 
135.  But  in  some  jurisdictions  action 
is  maintainable   without   such   citation. 
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against  sureties  on  bond,  that  there  be  a  return  of  nulla  hona  on  an 
execution  issued  asxainst  the  administrator  or  executor,^^  or  that  an 
order  be  obtained  directing  the  removal  of  the  executor  or  administra- 
tor.»* 

b.  Order  Granting  Leave  To  Sue.  —  (I.)  Necessity  in  General  —  In 
some  jurisdictions,  actions  upon  tlie  bonds  of  executors  or  administra- 
tors are  not  maintainable  unless  leave  of  court  is  first  obtained  ;^^  in 
others,  the  statutes  permit  such  actions  to  be  brought  without  authority 
from  the  probate  court.'^" 

Discretion  of  Court.  — The  whole  prosecution  of  the  bond  is  some- 
times placed  within  the  discretion  of  the  court  exercising  probate 
jurisdiction.^^ 


La. — Denys  v.  Armitage,  5  Mart.  O.  S. 
C29.  Mass.— Richardson  V.  Oakman,  15 
Gray  57.  N.  C. — Bratton  v.  Davidson, 
79  N.  C.  423.  S.  C— Ordinary  r.  Hunt, 
1  MeMull.  380.  And  the  rule  that 
there  has  been  no  breach  of  the  bond 
of  an  executor  or  administrator  until 
he  has  been  cited  to  account  has  been 
held  inapplicable  when  estate  insol- 
vent. Webb  V.  Gross,  79  Me.  224,  9 
Atl.  612. 

53.  Young  v.  Duhme  &  Co.,  4  Mete. 
(Ky.)  239. 

When  judgment  has  been  entered 
against  administrator  or  executor,  a 
further  order  of  the  court  directing 
payment  of  judgment  is  not  a  condi- 
tion precedent  to  recovery  against  the 
sureties  on  the  bond.  Toffler  v.  Kes- 
inger,  80  Kan.  549,   102  Pac.  lu97. 

54.  Heady  v.  State  ex  rel.  Heady, 
60  Ind.  316. 

55.  Me. — Williams  i?.  Gushing,  84 
Me.  370,  leave  necessary  unless  amount 
due  has  been  ascertained  by  judgment. 
Mass. — Eobbins  v.  Hayward,  16  Mass. 
524,  leave  necessary  unless  claim  has 
been  reduced  to  judgment  by  creditor 
or  heir  has  had  quantum  belonging  to 
him  ascertained.  Minn. — Lanier  v.  Ir- 
vine, 24  Minn.  1]6.  N.  H.— Judge  of 
Probate  v.  Tillotson,  6  N.  H.  292. 
Ohio. — Everett  f.  Waymire,  30  Ohio 
St.  308,  leave  necessary  •  in  certain 
cases;  State  v.  Cutting,  2  Ohio  St.  1. 
Vt. — Probate  Court  v.  Sawyer,  59  Vt. 
57,  7  Atl.  281;  Probate  Court  v.  Strong, 
24  Vt.  146.  Wis.— Roberts  v.  Weadock, 
98  Wis.  400,  74  N.  W.  93;  Elwell  v. 
Prescott,  38  Wis.   274. 

Reason  for  Rule. — "The  ordinary 
bond  for  the  faithful  administration 
is  not  intended  to  transfer  the  juris- 
diction of  questions  connected  with 
such    administration    from    the    appro- 
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priate  and  exclusive  sphere  of  the  pro- 
bate courts  to  that  of  the  common-law 
courts.  But  these  bonds  are  designed 
to  secure  the  enforcement  of  the  de- 
crees of  the  probate  court,  after  they 
are  rendered  against  the  executor  or 
administrator,  whereby  his  breach  of 
duty  is  established  in  the  proper  forum. 
The  bond  is  taken  by  the  probate 
court,  and  is  subject  to  its  control, 
and  the  money  which  is  paid  thereon 
is  ordinarily  to  be  paid  into  court 
for  distribution  as  assets  of  the  es- 
tate, unless  recovered  to  satisfy  a  par- 
ticular judgment  or  decree.  These 
considerations  seem  to  demonstrate  the 
propriety  of  requiring  the  order  of  the 
probate  court  for  prosecuting  the 
bond."  Beall  v.  New  Mexico,  16  Wall. 
(U.  S.)   535,   21  L.  ed.   292. 

Leave  in  Equity. — The  requirement 
that  suit  on  bond  must  be  authorized 
by  surrogate  cannot  be  disregarded  if 
suit  is  brought  in  equity.  Hood  V. 
Hood,  85  N.  Y.  561. 

56.  Ind.— State  v.  Wilson,  88  Md. 
8i3'8.  Mass.— McKim  T.  Roosa,  183 
Mass.  510,  67  N.  E.  651;  White  v. 
Weatherbee,  126  Mass.  450  (leave  un- 
necessary if  suit  by  administrator  of 
next  of  kin).  N.  H.— Prescott  v. 
Farmer,  59  N.  H.  90,  where  suit  by 
administrator  de  honis  non.  N.  Y. — 
Dunne  v.  American  Surety  Co.,  43  App. 
Div.  91,  59  N.  Y.  Supp.  429  (suit  by 
administrator  de  bonis  non) ;  Hood  v, 
Hayward,  48  Hun  330.  Wash.— Bartels 
■V.  Gove,  4  Wash.  632,  30  Pac.  675, 
action   by   administrator   de   bonis   non. 

57.  Lee's  Case,  43  N.  J.  Eq.  175, 
11  Atl.  124,  holding  that  ordinary  has 
power  to  stay  a  suit  upon  the  bond 
of  an  executor  or  administrator  which 
was  commenced  in  pursuance  of  au 
order  regularly  made  by  him. 
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(n.)  Application  for  Leave.  —  The  application  for  leave  must  be  made 
by  a  party  aggrieved,^®  and  such  application  should  be  by  petition, 
duly  verified,  setting  forth  the  facts  upon  which  the  application  is 
founded.^^ 

The  application  for  leave  to  sue  is  ex  parte  in  its  character  and  the 
sureties  on  the  bond  have  no  right  to  contest  their  liability  in  that 
stage  of  the  proceedings. *^° 

(III.)  Form  and  Sufficiency.  —  The  leave  to  bring  action  on  the  bond 
of  an  executor  or  administrator  should  be  granted  by  a  decree  in 
writing.*'^ 

(IV.)  Objections  for  Failure  To  Obtain.  —  The  objection  that  leave  to 
sue  on  the  bond  of  an  executor  or  administrator  has  not  been  obtained 
must  be  taken  by  special  plea  in  abatement.*^^ 

(V.)  Collateral  Attack.  —  An  order  permitting  suit  on  the  bond  of  an 
executor  or  administrator  is  not  open  to  collateral  attack.^^ 

c.  Demand.  —  The  rule  with  reference  to  the  necessity  for  a  special 
demand  upon  the  executor  or  administrator  previous  to  the  commence- 
ment of  an  action  on  his  bond  is  not  uniform.  In  some  states,  such  a 
demand  is  not  necessary,^*  while  in  others,  suit  can  be  maintained  only 
when  such  a  demand  has  been  made.^^ 


58.  In  Matter  of  Webster's  Bond, 
4  N.  J.  Eq.  558. 

59.  In  Matter  of  Webster's  Bond, 
4  N.  J.  Eq.  559  (holding  that  court 
will  not,  however,  for  the  mere  want 
of  a  petition,  set  aside  an  order  other- 
wise regular);  Administration  Bond  of 
Green,  8  N.  J.  Eq.  550. 

60.  Washburn  v.  Phillips,  6  Smed. 
&  M.   (Miss.)   425. 

Manner  of  Attacking  Order. — The 
prerogative  court  will,  in  a  summary 
manner  upon  mere  motion,  inquire  into 
the  validity  of  an  order  previously 
made  for  the  prosecution  of  an  admin- 
istrator's bond,  but  the  validity  of  the 
order  cannot  be  inquired  into  by  the 
court  in  which  action  is  brought  on 
the  bond.  In  Matter  of  Webster's 
Bond.  4  N.  J.  Eq.  558.  And  even  if 
court  should  revoke  the  authority  given 
•after  suit  commenced,  the  objection 
that  he  had  done  so  cannot  be  taken 
after  going  to  trial  on  a  plea  in  bar. 
.lohannes  County  Judge  v.  Youngs,  48 
Wis.  101.  4  N.  W.  32. 

Notico. — Neither  the  administrator 
or  exccutoi  nor  his  sureties  are  en- 
titled to  notice  of  the  application  for 
leave  to  sue.  Me. — Bulfinch  v.  Inhab- 
itants of  Waldoboro,  54  Me.  150.  Mass. 
Eichardson  V.  Oakman,  81  Mass.  57. 
N.  H. — .ludge  of  Probate  v.  Kimball, 
12  N.  11  165  N.  Y.— The  People  of 
Kowland,   5  Barb.   449.     Wis.— Eoberts 


r.  Weadock,  98  Wis.  400,  74  N.  W.  93; 
Elwell  r.  Prescott,  38  Wis.  274. 

Appeal. — An  administrator  or  execu- 
tor cannot  appeal  from  an  order  of  the 
probate  court  authorizing  an  action  to 
be  brought  upon  his  official  bond.  Bul- 
finch V.  Inhabitants  of  Waldoboro,  54 
Me.  150. 

61.  Fay  v.  Rogers,  2  Gray  (Mass.) 
175.  See  Eichardson  v.  Hazelton,  101 
Mass.  108. 

62.  Johannes  County  Judge  v. 
Youngs,  48   Wis.   101,  4  N.  W.  32. 

63.  Mass. — Bennett  v.  Woodman, 
116  Mass.  518.  N.  J.— Ordinary  v. 
Poulson,  43  N.  J  L.  33;  In  Matter 
of  Webster's  Bond,  4  N.  J.  Eq.  558. 
Wis.— Roberts  v.  W'eadock,  98  Wis. 
400,  74  N.  W.  93 

64.  Ala.— Kyle  v.  Mays,  22-  AJa. 
692.  Coim. — Rowland  v.  Isaacs,  15 
Conn.  115;  Warren  v.  Powers,  5  Conn. 
373.  111.— McDonald  v.  People,  222  III. 
325,  78  N.  E.  609;  Nevitt  V.  Wood- 
burn,  160  111.  20-3,  43  N.  E.  385.  Ind. 
Penco  V.  Makepeace,  75  Ind.  480. 
Mass. — Fuller  v.  Dupont,  183  Mass.  596, 
67  N.  E.  662.  Mo.— State  v.  Crow,  8 
Mo.  App.  596.  N.  C— Hoover  v.  Ber- 
ryhill,  84  N.  C.  132;  Pickens  v.  Miller, 
83  N.  C.  543.  Tex. — Hill  v.  Escort,  38 
Tex.  Civ.  App.  487,  86  S.  W.  367. 

65.  Ind. — State  v.  Bowden,  3  Ind. 
504.  Ky. — Rogers  v.  Mitchell's  Exr., 
1    Mete.   22.     Mass.— Forbes  v.   Keyes, 
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A  previous  demand  on  the  surety  to  the  bond  is  not  necessary  in 
order  to  maintain  an  action  upon  bond  against  him.''" 

D.  Parties.  —  1.  Plaintiff.  —  The  statutes  in  the  various  states 
usually  provide  in  whose  names  actions  on  the  bond  of  an  executor 
or  administrator  may  be  brought  and  the  practice  is  by  no  means  uni- 
form. In  some  states,  action  may  be  brought  in  the  name  of  the  state,**^ 
the  governor,*'*  the  probate  judge,"''-*  or  the  ordinary  ;^*'  and  in  many 
jurisdictions  an  action  may  be  maintained  by  any  person  aggrieved.^* 


193  Mass.  3S,  78  N.  E.  733;  Paine  v. 
Moffit,  11  Pick.  496;  Dawes  r.  Head, 
3  Pick.  128;  Prescott  i\  Parker,  14 
Mass.  429.  Ohio. — Henry  v.  Doyle,  82 
Ohio  St.  113,  91  N.  E.  990;  Ohio  V. 
Cowles,  5  Ohio  St.  S7. 

Waiver  of  Demand. — After  judgment 
for  the  plaintiff  in  an  action  brought 
by  a  legatee  on  an  executor's  bond, 
it  is  too  late  for  the  defendant  to  ob- 
ject that  the  action  could  not  be  main- 
tained for  want  of  a  previous  demand. 
Conant    i\    Stratton,    107    Mass.    474. 

66.  Wood  t\  Barstow,  10  Pick. 
(Mass.)  368;  Elwell  v.  Prescott,  38 
Wis.   274. 

67.  D.  C— United  States  v.  Eitchie, 
3  Mackey  162.  Miss. — Cutrer  v.  State 
of  Tennessee,  98  Miss.  841,  54  So.  434. 
Mo. — State  ex  rel.  Longdon  v.  Shelby, 
75  Mo.  482  (permitting  state  to  be 
substituted  as  nominal  plaintiff  where 
party  aggrieved  had  sued  on  bond  in 
his  own  name) ;  Woodworth  t\  Wood- 
worth,  70  Mo.  601  (only  in  the  name 
of  the  state  to  the  use  of  the  party 
aggrieved);  State  v.  Vaughn,  26  Mo. 
29;  State  v.  Campbell,  10  Mo.  724. 
N.  Y.— People  v.  Struller,  16  Hun  234, 
permitting  suit  on  bond  of  a  non-resi- 
dent executor  given  to  the  people  of 
the  state  of  New  York  on  the  theory 
that  the  people  were  trustees  of  an 
express  trust  within  §449,  Code  Civ. 
Proc;  People  V.  Laws,  3  Abb.  Pr.  450. 
N.  C— Lafferty  v.  Young,  125  N.  C. 
296,  34  S.  E.  444;  Norman  v.  Walker, 
101  N.  C.  24,  7  S.  E.  468;  Carmichael  P. 
Moore,  88  N.  C.  29  (holding  statute  re- 
quiring real  party  in  interest  to  prose- 
cute not  applicable  to  such  actions). 

68.  U.  S. — Arkansas  v.  Ball,  Hempst. 
541,  1  Fed.  Cas.  No.  530.  Ark.— Phil- 
lips V.  The  Governor,  2  Ark.  382.  Mo. 
Spear  v.  Thompson,  1  Mo.  581.  Tenn. 
Merrit  v.  Governor,  4  Yerg.  489. 

The  name  of  the  individual  who  fills 
the  office  of  governor  need  not  be 
used;  the  suit  may  be  brought  by  de- 
Bcribing  the  plaintiff  as  "governor  for 
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the  time  being."  Merrit  v.  Governor, 
4  Yerg.  (Tenn.)  489.  But  see  Arkan- 
sas V.  Ball,  Hempst.  541,  1  Fed.  Cas, 
No.  530. 

Successor  of  Governor. — When  bond 
is  given  to  ' '  The  governor  and  his  suc- 
cessors in  office,"  any  remote  successor 
of  such  governor  may  sue  on  such  boud 
and  state  himself  to  be  the  successor 
of  such  governor  to  whom  the  bond 
was  executed,  without  noticing  the  in- 
termediate governors.  Phillips  v.  The 
Governor,  2  Ark.  382. 

69.  Ala. — Perkins  v.  Moore,  16  Ala. 
9,  Conn, — Smith  v.  Eussell,  17  Conn. 
105.  Me, — Hayes  v.  Briggs,  106  Me, 
423,  76  Atl.  905;  Frye  v.  Crockett,  77 
Me.  157  (refusing  to  permit  action  in 
the  name  of  the  successor  of  the  judge 
to  whom  it  was  given  because  bond 
not  in  conformitv  with  statute).  Neb. 
Buel  i:  Dickey,  ^9  Neb.  285,  2  N,  W, 
884,  N,  H,— Judge  of  Probate  v. 
Claggett,  36  N,  H.  381,  72  Am,  Dec, 
314;  Parker  v.  Colcord,  2  N,  H,  36, 
S,  C. — Johnson  v.  Dawkins,  20  S.  C. 
528.  Wis.  — Colder  v.  Littlejohn,  23 
Wis,  251, 

Action  may  be  prosecuted  in  the 
name  of  the  successor  of  the  probate 
iudge  to  whom  the  bond  was  given. 
Johnson  V.  Dawkins,  20  S.  C.  528. 

70.  Halsted  v.  Fowler,  22  N,  J,  L. 
48;  Williamson  V.  Updike,  14  N.  J. 
L.  270, 

71.  Ala,— Jacobs  d.  Bogart,  128  Ala, 
678,  29  So.  645  (action  by  purchaser 
from  distributee) ;  Amason  v.  Nash,  24 
Ala.  279  (holding  that  person  injured 
may  sue  in  his  own  name  or  in  the 
name  of  the  obligee  to  his  use).  Kan. 
Hudson  V.  Barratt,  62  Kan.  137,  61 
Pac.  737,  permitting  real  party  in  in- 
terest to  be  substituted  as  plaintiff  in 
an  action  previously  brought  in  the 
name  of  the  state.  Me. — Meservey  V. 
Kalloch,  97  Me.  91,  53  Atl.  876.  Minn. 
Balch  V.  Hooper,  32  Minn.  158,  20  N. 
W.  124.  N.  Y. — Dunne  v.  American 
Surety  Co.,  43  App.  Div.  91,  59  N.  Y. 
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Although  at  common  law  an  administrator  de  bonis  non  had  no 
right  to  sue  a  former  executor  or  administrator  or  his  sureties  for 
property  of  the  estate  which  had  been  lost,  wasted  or  converted  by  the 
former  representative,"  in  many  jurisdictions  an  administrator  de 
bonis  non  is  now  authorized  by  statute  to  maintain  an  action  on  the 
bond  of  a  former  administrator  or  executor  for  the  breach  of  any  of 
the  conditions  of  the  bond.'^ 

Joinder. — Persons  interested  in  the  estate  as  legatees,  distributees 
or  creditors  may  join  in  a  suit  upon  a  bond  of  an  executor  or  ad- 
ministrator and  thus  avoid  a  multiplicity  of  suits,^*  or  each  person 


Supp.  42Q;  "Williams  v.  Kiernan,  25 
Hun  3oo;  Kowe  v.  Parsons,  6  Hun  338. 
Who  May  Be  Persons  Aggrieved. 
P-ersons  aggrieved  may  be  creditors 
(Ark.— State  v.  Rottaken,  34  Ark.  144. 
Me. — Meservey  v.  Kalloch,  97  Me.  91, 
53  Atl.  876.  Mich. — Pierce  v.  Holzer, 
65  Mich.  263,  32  N.  W.  431.  Mo.— 
State  V.  Taylor,  100  Mo.  App.  481,  74 
S.  W.  1032.  Va.— Braxton  i:  Winslow, 
4  Call  308.  W.  Va.— Thompson  v.  Now- 
lin,  51  W.  Va.  346,  41  S.  E.  178),  heirs 
(Williams  V.  Lancaster,  113  Ga.  1020, 
39  S.  E.  471),  or  legatees  and  distrib- 
utees   (Ferguson   v.  Carr,   85   Ark.    246, 

107  S.  W.  1177;  State  v.  Rottaken, 
supra;  lieady  v.  State,  60  Ind.  316). 

Nominal  Parties  to  Bond. — In  an 
action  of  debt  on  bond,  a  person  who 
is  a  nominal  party  to  the  bond  is  a 
necessary  party  plaintiff,  although  he 
has  no  interest  in  the  property.  Stev- 
ens r.   Partridge,   88   111.  App.   665. 

72.  Ark.— State  v.  Rottaken,  34 
Ark.  144.  m.— Stose  v.  People,  25  111. 
492;  In  re  Assignment  of  Richart  & 
Campbell,  5S  111.  App.  91.  Ind.— Thayer 
V.  Dove,  8  Blackf.  567.  Ky.— Brad- 
shaw  V.  Com.,  3  J.  J.  Marsh.  632.  Me. 
Meservey  v.  Kalloch,  97  Me.  91,  53 
Atl.  876.  Md.— Morrow  v.  Fidelity  & 
Deposit  Co.,   100  Md.  256,  59  Atl.   735, 

108  Am.  St.  Rep.  410.  Miss.— Rives 
V.  Patty,  43  Miss.  338;  Prosser  v. 
Yerby's  Exrx.,  1  How.  87.  Ohio. — 
Blizzard  v.  Filler,  20  Ohio  479;  Chat- 
field  V.  Faran,  1  Disney  488,  12  Ohio 
Dec.  750.  E.  I.— Court  of  Probate  of 
Scituate  v.  Smith,  16  R.  I.  444,  17 
Atl.  56.  Tex. — Johnson  v.  Hogan,  37 
Tex.  77. 

73.  For  cases  holding  administrator 
de  bonis  non  entitled  to  sue,  see:  Cal. 
Slater    v.    McAvoy,    123    Cal.    437,     56 


Pac.  49.  Ga.— Bailey  v.  MeAlpin,  122 
Ga.  616,  50  S.  E.  388.  111.— People  r. 
Pacific  Surety  Co.,  130  111.  App.  502. 
Ind. — Sheeks  v.  State,  156  Ind.  508,  60 
N.  E.  142.  la.— Ellyson  r.  Lord,  124 
Iowa  125,  99  N.  W.  582.  Kan.— Surety 
Co.  V.  Piatt,  67  Kan.  294,  72  Pac.  775. 
Me.  —  Waterman  v.  Dockray,  78  Me. 
139,  3  Atl.  49.  Minn.— Balch  v. 
Hooper,  32  Minn.  158,  20  N.  W.  124. 
N.  H.— Prescott  v.  Farmer,  59  N.  II. 
90.  N.  M.— Beall  v.  Territory,  1  N.  M. 
507.  N.  Y. — Dunne  v.  American  Sur- 
ety Co.,  43  App,  Div.  91,  59  N.  Y. 
Supp.  429.  N.  C— Neal  v.  Becknell, 
85  N,  C.  299;  State  v.  Goodman,  72 
N.  C.  508;  Setzer  v.  Lewis,  69  N.  C. 
133;  State  v.  Moore,  33  N.  C.  160,  53 
Am.  Dec.  401.  Ohio. — Curtis  v.  Lvnch's 
Admrs.,  19  Ohio  St.  392;  Webb  v. 
Roettinger,  4  Ohio  C.  D.  270;  Chatfield 
r.  Faran,  1  Disney  488,  12  Ohio  Dec. 
750.  Tex. — Johnson  v.  Morris,  45  Tex. 
463;  Martel's  Admr.  v.  Martel,  17  Tex. 
391. 

74.  Miss. — Pilcher  v.  Drennan,  51 
Miss.  873.  Mo.— State  r.  Thornton,  56 
Mo.  325,  distributees  joined.  N.  H. 
Judge  of  Probate  v.  TiUotson,  6  N.  H. 
292 — "any  person  who  has  obtained 
from  the  judge  of  probate  an  order 
for  the  purpose,  had  a  right  to  have 
his  name  endorsed  upon  the  original 
writ  in  whatever  court  it  may  re- 
main." N.  Y. — Towner  v.  Toolev,  38 
Barb.  598.  N.  C— Hoover  v.  Berry- 
hill,  84  N.  C.  132,  where  several 
breaches  relating  to  several  persons 
joined;   State  v.  McKay,  28  N.   C.   397. 

The  probate  judge  and  several  dis- 
tributees may  join  in  an  action  on  bond 
where  either  such  probate  judge  or 
distributees  might  have  maintained  ac- 
tion. McCorkle  V.  Williams,  43  S.  C. 
66,  20  S.  E.  744. 
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wlio  has  obtained  .iiidgment  may  maintain  a  separate  action  on  the 
bond  for  tJie  amount  due  himJ° 

2.  Defendant.  —  The  principal  and  his  sureties  may  be  joined  as 
defendants,"  and  where  the  bond  is  joint  and  several,  action  may  be 
maintained  against  one  only  of  the  obligors.'^^ 

The  common  law  rule  that  joint  and  several  obligors  must  be  sued 
either  all  jointly  or  each  one  severally  has  been  changed  in  many 
jurisdictions  so  that  action  may  be  maintained  against  any  one  or 
more  of  the  obligors  on  the  bond.'^ 

If  an  administrator  or  executor  gives  two  several  bonds,  one  suit 
may  be  brought  on  the  two  bonds  and  the  different  obligors  may  be 
joined  as  defendants,^'-^  but  a  prior  and  a  subsequent  administrator  of. 
the  same  estate  cannot  be  sued  jointly  on    their    separate    bonds.^'^ 

E.  Ple.ading.  —  1.  Declaration.  —  The  capacity  in  which  plaintiff 
sues,  whether  as  legatee,  distributee,  creditor,  or  other  person  inter- 
ested in  the  estate,  should  be  averred,^^  and  where  the  statute  author- 


75.  Bramley  v.  Forman,  15  Hun 
(N.  Y.)   144. 

76.  La. — ^Phelps  v.  Sawyer,  7  La. 
Ann.  551.  N.  Y. — Towner  v.  Tooley, 
38  Barb.  598.  Tex.— Farris  i:  Berry, 
33  Tex.  701;  Ponton  v.  Bellows,  22 
Tex.   681. 

Where  joint  administrators  give  a 
joint  bond,  suit  cannot  be  maintained 
afjalnst  one  administrator  and  sureties 
without  joining  the  other  administra- 
tor. Farris  t\  Berry,  33  Tex.  701. 
And  if  one  of  two  joint  administrators 
is  deceased,  his  representative  may  be 
joined  with  the  surviving  obligor. 
Braxton  v.  State,  25  Ind.  82.  See  also 
Stephenson   v.   McFaddin,   42   Tex.   322. 

77.  Ind.— State  v.  Bennett,  24  Ind. 
383.  Ky. — Robinson's  Committee  v. 
Flam's  Bxr.,  11  Ky.  L.  Eep.  307.  Minn. 
O 'Gorman  v.  Lindeke,  26  Minn.  93,  1 
N.  W.  841. 

Where  administrator  is  deceased  and 
unrepresented,  action  may  be  main- 
tained against  sureties  alone.  Carrol 
V.  Connet,  2  J.  J.  Marsh.  (Ky.)  195. 

78.  Cal.— Slater  t:  McAvoy,  123  Cal. 
437,  56  Pac.  49.  Colo.— McAllister  v. 
People,  28  Colo.  App.  156,  53  Pac.  308, 
permitting  dismissal  of  action  against 
principal  and  judgment  against  surety. 
m. — Curry  v.  People,  54  111.  263;  Peo- 
ple V.  Miher,  2  111.  83.  N.  Y,— Cridler 
V.  Curry,  66  Barb.  336;  Field  V.  Van 
Cott,  15  Abb.  Pr.  349. 

Joinder  of  Representatives  of  Ob- 
ligors.— The  personal  representative  of 
a  deceased  principal  or  of  a  deceased 
surety  may  be  joined  as  defendant  with 
surviving   obligors.     Cal. — Lawrence   v. 
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Doolan,  68  Cal.  309,  5  Pac.  484,  9  Pac. 
]59.  111.— People  v.  Lott,  27  111.  215. 
Ind.— Myers  v.  State,  47  Ind.  293.  Ky. 
Mitchell  r.  Miller,  6  Dana  79.  Ohio. 
Chatfield  v.  Faran,  12  Ohio  Dee.  750, 
1  Disn.  488.  S.  C— Wright  v.  Eaves,  10 
Rich.  Eq.  582. 

But  it  is  not  essential  that  the  ad- 
ministrator of  the  principal  be  joined. 
Ala.— Keith  v.  McCord,  140  Ala.  402, 
37  So.  267.  Cal.— Slater  v.  McAvoy, 
123  Cal.  437,  56  Pac.  49.  Ga.— Ameri- 
can Surety  Co.  v.  Wood,  2  Ga.  App. 
641,  58  S.  E.  1116.  Ind.— Embree  v. 
State,  85  Ind.  368.  N.  C— Flack  v. 
Dawson,  69  N.  C.  42.  Tex.— Strick- 
land V.  Sandmeyer,  21  Tex.  Civ.  App. 
351,  52  S.  W.  87;  Stephenson  v.  Mc- 
Faddin, 42  Tex.  322. 

It  is  unnecessary  to  join  as  parties 
defendant  the  next  of  kin  (Flack  v. 
Dawson,  69  N.  C.  42;  Dunne  v.  Ameri- 
can Surety  Co.,  43  App.  Div.  91,  59 
N.  Y.  Supp.  429);  creditors  (Embree  f. 
State,  85  Ind.  368);  distributees  (Mat- 
ter of  Gall's  Est.,  47  App.  Div.  490, 
62  N.  Y.  Supp.  420),  or  heirs  (People 
V.  White,  11  111.  341). 

79.  Whitfield  v.  Evans,  56  Miss. 
488,  bill  in  equity;  Lewis  v.  Gambs,  6 
Mo.  App.  138. 

80.  Governor  of  Missouri  v.  Hays, 
3   Mo.   434. 

Concerning  jurisdiction  in  equity 
when  administrators  have  given  sev- 
eral bonds,  see  People  v.  Lott,  27  111. 
215. 

81.  Ark. — Morton  v.  State,  25  Ark. 
46.  Conn. — Blakeman  v.  Sherwood,  32 
Conn.    324.      Ind.— Wright    v.    State,    8 
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izes  suit  in  the  name  of  the  probate  judge  or  other  merely  nominal 
party,  the  declaration  must  show  that  the  action  is  brought  for  the 
use  of  another  and  the  character  of  his  interest  in  the  proceedings.®- 

The  declaration  should  allege  that  defendants  executed  the  bond  sued 
upon^^  and  should  set  forth  the  conditions  in  such  bond.** 

Where  an  order  of  court  directing  payment  by  administrator  or 
executor  of  an  amount  found  due  is  essential  to  plaintiff's  cause  of 
action,  the  making  of  such  order  must  be  averred,^^  as  must  the  making 
of  an  order  authorizing  suit  on  bond,  when  such  order  is  required  by 
statute.®® 

Demand,  when  a  prerequisite  to  plaintiff's  right  of  action,  must  be 
alleged  or  its  omission  excused.^'' 


Blackf.  385;  Eaton  v.  Benefield,  2 
Blackf.  52;  Songer  v.  Manwaring,  1 
Blackf.  251,  where  judgment  reversed 
because  interest  of  relator  not  averred. 
Ky. — McOulloeh  v.  Sanders'  Exr.,  5 
Ky.  L.  Rep.  517.  Mo.— State  r.  Mat- 
son,  38  Mo.  489.  Ohio.  — State  v. 
Cutting,  2  Ohio  St.  1.  Wis.— Hooe  V. 
Lockwood,  3  Pin.  42,  3  Chand.  41. 

Description  in  caption  is  not  a  suffi- 
cient compliance  with  the  requirement 
that  petition  set  forth  plaintiff's  right 
to  sue.     State  v.  Matson,  38  Mo.  489. 

Petition  by  distributee  must  allege 
that  plaintiff  is  a  distributee  and  an 
allegation  that  in  an  action  by  ad- 
ministrator it  had  been  adjudged  that 
plaintiff  is  a  distributee  is  not  suffi- 
cient. McCulloch  V.  Sanders'  Exr.,  5 
Ky.  L.  Rep.  517. 

82.  Judge  of  Probate  v.  Johnson, 
4  How.  (Miss.)  680;  Cabell  v.  Hard- 
wick,  1  Call  (Va.)  345.  Compare  Clark 
t\  Russell,   2  Day    (Conn.)    112. 

83.  .Jeffree  v.  Walsh,  14  Nev.  143. 
See  Ala.— Kyle  v.  Mays,  22  Ala.  692. 
Cal.— Evans  v.  Gerken,  105  Cal.  311, 
38  Pac.  725.  Ind.— Lane  v.  Slate,  24 
Ind.  421.  Ky. — Helm  v.  Donnelly,  5 
Ky.  L.   Rep.   517. 

Jurisdiction  of  surrogate  to  issue 
letters  to  executor  or  administrator 
should  be  shown  by  complaint.  Ma- 
honey  V.  Gunter,  10  Abb.  Pr.  (N.  Y.) 
431. 

84.  Fuqua  V.  Stone,  1  Stew.  (Ala.) 
435;  Brewer  v.  Hill,  9  Ky.  U  Rep.  329; 
Kennedy  v.  Crawley,  4  Ky.  L.  Rep. 
612  ("petition  must  set  forth  the  bond 
either  in  have  verba  or  in  substance"); 
Mountjoy's  Admr.  v.  Poarce,  4  Mote. 
(Ky.)  97.  Compare  Hill  v.  Escort,  38 
Tex.  Civ.  App.  487,  86  S.  W.  367,  hold- 
ing that  failure  to  allege  conditions  in 


!  bond  did  not  subject  petition  to  gen- 
eral  demurrer. 

In  equity,  in  a  suit  upon  the  bond 
of  an  executor  or  administrator,  the 
bill  should  set  forth  the  conditions  of 
the  bond  and  not  merely  state  that 
the  "bond  was  conditioned  according 
to  law."  Whitfield  v.  Evans,  56  Miss. 
488. 

Count  on  the  penalty  alone,  without 
noticing  the  conditions,  is  sufficient  in 
some  jurisdictions.  Ala. — Holley  v. 
Acre,  23  Ala.  603.  Conn.— Woodbridge 
V.  Grant,  1  Root  173.  S.  0. — Rice  v. 
Thomson,  2  Bailey  339. 

Copy  of  will  need  not  be  filed  with 
complaint  in  action  on  the  bond  of  an 
executor.     Braxton  v.  State,  25  Ind.  82. 

85.  Ala. — Gilbreath  v.  Manning,  24 
Ala.  418.  Ark.— State  v.  Roth,  47  Ark. 
222,  1  S.  W.  98;  Morton  f.  State,  25 
Ark.  46;  State  v.  Ritter,  9  Ark.  244; 
State  V.  Ferguson,  8  Ark.  172.  Mo. 
State  V.  Modrell,  15  Mo.  421.  N.  H. 
Judge  of  Probate  v.  Couch,  59  N.  H. 
39.  Vt.— Probate  Court  v.  Saxton,  17 
Vt.  623. 

Grounds  of  decree  directing  payment 
need  not  be  set  forth  in  the  complaint. 
Field  V.  Van  Cott,  15  Abb.  Pr.  (N.  Y.) 
349. 

86.  Waterman  v.  Dockray,  78  Me. 
139,  3  Atl.  49;  State  v.  Robinson,  57 
Md.  486. 

Objection  because  of  failure  to  aver 
granting  of  order  should  be  taken  by 
demurrer  and  the  omission  of  aver- 
ment relative  to  g^ranting  of  order  can- 
not be  taken  advantage  of  by  object- 
ing to   the   proof   of  granting   of   order 

jat  the  trial.     Hathaway  v.  Sackett,  32 

'Mich.   97. 

87.  Morton  v.  State,  25  Ark.  46; 
State  V.  Ritter, '9  Ark.  244;  Henry  v. 
Doyle,   82   Ohio   St.   113,   91   N.   E.   990; 
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Averments  Relative  to  Breaches.  —  The  breach  of  condition  in  the  bond 
shouhl  bo  directly  and  positively  averred,*'^  although  an  allegation  of 
non-performance  in  the  language  used  in  the  condition  of  the  bond  is 
usually  held  to  be  sufficient.^" 

It  is  necessary  to  aver  that  goods  came  into  the  hands  of  the  execu- 
tor or  administrator  in  stating  a  breach  of  the  bond  in  not  returning 
an  inventory,""  in  failing  to  render  an  account  of  the  administra- 
tion,''^ or  in  refusing  to  pay  a  demand  due  from  the  estate.^- 

2.    Plea  or  Answer.  —  A  plea  of  plene  administravit  is  ordinarily 


Ohio  r.  Cowles,  5  Ohio  St.  87  (holding 
general  averment  of  demand  insufficient 
on  special  demurrer);  Woodson  f.  State, 
17  Ohio  161. 

88.  Ark.— Phillips  i\  The  Governor, 
2  Ark.  3S2,  where  court  says:  "Every 
breach  must  state  the  facts  specially 
upon  which  the  plaintiff's  right  of  ac- 
tion depends,  and  must  allege  them 
with  as  much  certainty  and  precision 
as  are  required  in  the  count  or  counts 
of  a  declaration."  Conn. — Fitch  v. 
Lothrop,  1  Root  88.  Ky. — Lee  v.  Wal- 
ler, 3  Mete  61;  Irvine's  Admr.  v.  Wil- 
liams, 6  Dana  41.  N.  Y. — People  v. 
Dunlap  13  Johns.  437.  Va.— Ward  V. 
The  Fairfax  Justices,   4  Munf.   494. 

Assignment  of  Distinct  Breaches. 
"While  it  is  true  that  at  common  law, 
in  a  declaration  on  a  bond,  the  plaintiff 
could  not  assign  two  breaches  of  the 
condition,  because  the  bond  was  for- 
feited by  one  breach,  which  was  suffi- 
cient to  support  the  action;  yet  by 
different  statutes  the  common  law  has 
been  altered  in  regard  to  declarations 
on  bonds  and  for  penalties,  so  that  it 
is  now  proper  to  assign  as  many  dis- 
tinct breaches  of  the  bond  as  desired 
in  the  same  count  "  Probate  Court, 
etc.  V.  Carr,  20  R.  I.  592,  40  Atl.   844. 

89.  Ark.— Porter  v.  State,  9  Ark. 
226.  Ohio. — Gutridge  v.  Vanatta,  27 
Ohio  St.  366  (holding  general  aver- 
ment of  non-performance  sufficient  on 
demurrer);  O'Connor  r.  State,  18  Ohio 
225.  S.  C. — Ordinary  of  Orangeburgh 
District  r.  Phillpot,  1  Bay  46L'.  Tenn. 
Carroll  v.  Foster,  3  Yerg.  468. 

See  however  Newsom  i\  Diekerson, 
Peck.  (Tenn.)  285  holding  insufficient 
general  averments  as  to  breach. 

For  sufficient  assignments  of 
breaches,  see  Conn. — Edwards  v.  White, 
12  Conn.  28,  failure  to  file  inventory. 
Ga. — Matthews  v.  Council,  96  Ga.  780, 
22  S.  E.  335,  failure  to  pav  judgment. 
EL— Tucker  v.  People,  87  111.  76,  fail- 
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ure  to  pay  debt  as  ordered  by  probate 
court.  Miss. — Randolph  v.  Singleton, 
12  Smed.  &  M.  439  (non-payment  of 
judgment  debt);  Judge  of  Probate  v. 
Harmon,  2  How.  808  (failure  to  render 
account).  Ore. — Rutenic  V.  Hamaker, 
40  Ore.  444,  67  Pac.  196,  failure  to  turn 
over  assets  to  administrator  de  ionis 
non.  B.  I. — Municipal  Court  V.  McEl- 
roy,  18  R.  I.  749,  30  Atl.  796,  failure 
to  account.  Tenn. — Calhoun  v.  Lillard, 
4  Hayw.  56.  Wis. — Johannes  V.  Youngs, 
45   Wis.   445,   failure   to   file   inventory. 

For  asignment  held  insufficient,  see 
Kan. — Stratton  i\  McCandless,  27  Kan. 
296,  failure  to  file  inventory  and  pay 
claims.  N.  J. — Ordinary  v.  Cooley,  30 
N.  J.  L.  179,  failure  to  render  a  true 
account.  Tex. — Collins  v.  Warren,  63 
Tex.  311  (time  of  devastavit  material 
and  not  alleged);  Remick  v.  Luter,  32 
Tex.  797. 

When  executor  of  an  executor  is  sued 
upon  the  latter 's  bond,  declaration 
should  allege  that  neither  the  executor, 
in  his  lifetime,  nor  his  executor  since, 
has  performed  the  acts  required  by 
law  or  the  order  of  the  court.  State 
r.  Petticrew's  Esr.,  19  Mo.  373. 

90.  Judge  of  Probate  v.  Lane,  50 
N.  H.  556. 

91.  Judge  of  Probate  v.  Tillotson,  5 
N.  H.  413;  State  v.  Gutting,  2  Ohio 
St.  1. 

Kind  and  quantity  of  goods  which 
came  into  hands  of  executor  or  ad- 
ministrator need  not  be  stated  in 
declaration.  Hoggatt  v.  Montgomery, 
6  How.  (Miss.)   93. 

When  a  refunding  bond  is  necessary, 
a  declaration  laying  the  non-payment 
of  a  distributive  share  as  a  breach  of 
administrator's  bond  must  allege  that 
distributee  tendered  such  a  bond.  Or- 
dinary 17.   White,   43    N.   J.   L.   22. 

92.  Burnett  v.  Harwell,  3  Leigh 
(Va.)   89. 
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not  sufficient,"^  although  such  a  plea  is  sometimes  held  good  as  to  the 
sureties.'** 

A  plea  of  non  est  factum  puts  in  issue  only  the  execution  of  the 
bond  upon  which  suit  is  brought  and  such  plea  serves  as  an  admission 
of  all  other  allegations  in  the  declaration.^^ 

The  objection  that  leave  to  sue  on  the  bond  of  an  executor  or  ad- 
ministrator has  not  been  obtained  must  be  taken  by  special  plea  in 
abatement.^^ 

F.  Trial,  —  In  debt  on  an  administration  bond,  it  is  error  to  ren- 
der final  judgment  against  the  principal  and  his  sureties  without  the 
intervention  of  a  jury.^^ 

G.  Judgment.  —  Although  in  some  jurisdictions  judgment  is  ren- 
dered only  for  such  damages  as  are  due  to  the  person  for  whose  benefit 
the  action  on  the  bond  is  brought, ''^  the  usual  practice  is  to  enter 
judgment  for  the  penalty  named  in  the  bond.^®     When  judgment  is 


93.  Ind.  —  Goodwin  v.  Wilson,  1 
Blackf.  344.  Miss. — Randolph  v.  Single- 
ton, 12  Smed.  &  M.  439,  holding  that 
such  plea  may  be  available  in  rare  in- 
stances. N.  H. — Judge  of  Probate  v. 
Lane,  50  N.  H.  556. 

See  McKim  v.  Haley,  173  Mass.  112, 
53  N.  E.  152. 

By  statute,  defendant  is  sometimes 
permitted  to  plead  'plene  administravit. 
See  Com.  v.  Eichardson,  8  B.  Mon. 
(Ky.)  81;  Griffith  v.  Com.,  1  Dana 
(Ky.)  270,  allowing  such  a  plea  under 
Kentucky  statute. 

94.  Ala. — Amason  v.  Nash,  24  Ala. 
279.  Me. — Burgess  v.  Young,  97  Me. 
386,  54  Atl.  910.  Md.— Iglehart  V.  State, 
2   Gill   &  J.   235. 

Severance. — In  an  action  on  the  ad- 
ministration bond  against  an  adminis- 
trator or  executor  and  his  sureties, 
each  may  sever  and  plead  as  many 
pleas  as  he  may  deem  necessary  in  his 
defence.  Williams  v.  Hinkle,  15  Ala. 
713. 

95.  Pritchett  V.  The  People,  6  111 
525;  The  People  v.  Rowland,  5  Barb 
(N.  Y.)  449. 

Question  of  delivery  of  bond  is  raised 
by  non  est  factum,  since  the  bond  is 
not  executed  until  it  is  signed  and  de- 
livered. Cully  V.  People,  73  111.  App. 
501. 

Nil  debet  and  performance  are  not 
good  plca^  to  debt  on  bond  assigning 
special  breaches.  Reid  v.  Nash,  23  Ala. 
733. 

96.  Prindle  v.  Holcomb,  45  Conn. 
Ill;  .Tohanries,  County  Judge  V.  Youngs, 
48  Wis.   101,   4   N.   W.   32. 

97.  Amason  f.   Nash,  24  Ala.  279. 


The  plea  of  "fully  administered  and 
no  assets"  must  be  disposed  of  by  sub- 
mitting an  issue  to  a  jury  or  by  refer- 
ence.    Little  V.  Duncan,   89   N.  C.  416. 

Discontinuance. — For  case  deciding 
when  plaintiff  may  discontinue  action 
brought  on  bond,  see  Com.  v.  Magee, 
224  Pa.  166,  73  Atl.  346.  And  see 
generally  the  title  "Dismissal,  Discon- 
tinuance and  Nonsuit." 

98.  State  of  Connecticut  r.  French, 
60  Conn.  478;  Rowland  v.  Isaacs,  15 
Conn.  115  (stating  rule  at  common  law 
to  be  changed  by  statute);  The  People 
V.  Summers,  16  111.   173. 

Judgment  for  less  than  penalty  is  no 
bar  to  another  action  on  the  bond  and 
suits  may  be  prosecuted  thereon  until 
the  whole  amount  of  the  penalty  is  re- 
covered. The  People  v.  Summers,  16 
III.  173;  Jones  V.  Patty,  73  Miss.  179, 
18  So.  794.     ' 

99.  Ark.— Taylor  v.  State,  23  Ark. 
225.  Mass. — Defriez  v.  Coffin,  155  Mass. 
203,  29  N.  E.  516;  Glover  v.  Heath,  3 
Mass.  252.  Mo. — State  v.  Ruggles,  20 
Mo.  99.  N.  H. — Judge  of  Probate  v. 
Lee,  72  N.  H.  247,  56  Atl.  188;  Judge 
of  Probate  v.  Lane,  51  N.  H.  342.  N.  J. 
Ordinary  v.  Snook,  10  N.  J.  L.  65. 
N.  C— Reaves  v.  Davis,  99  N.  C.  425, 
6  S.  E.  715.  Pa. — Miltenberger  v.  Com., 
14  Pa.  71,  holding  that  judgment  should 
be,  first,  for  the  Commonwealth  for  the 
amount  of  the  penalty;  and  secondly, 
for  the  plaintiff  in  interest,  in  the 
amount  of  damages  assessed  by  the 
iury;  Arrison  r.  Com.,  1  Watts  374. 
Vt.— Hoit  V.  Bradley,  1  D.  Chip.  202. 

See  generally  the  title  "Bonds." 
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entered  for  the  whole  penalty,  it  stands  as  security  for  all  persons 
interested,  whether  their  names  are  indorsed  on  the  writ  or  not,  and 
whether  or  not  their  claims  were  liquidated  when  such  judgment  was 
rendered.^  and  the  court  will  apportion  the  amount  recovered  among 
those  entitled  thereto.- 

The  judgment  against  an  administrator  or  executor,  in  an  action 
on  his  administration  bond,  should  be  de  bonis  propriis.^ 

H.    Appeal  and  Error.* 

I.  Enforcement  op  Judgment.  —  Although  judgment  is  usually 
for  the  penalty  of  the  bond,^  a  person  interested  in  the  recovery  is 
entitled  to  have  execution  only  for  the  damages  assessed  as  due  him." 

One  whose  claim  did  not  become  due  until  after  judgment  for  pen- 
alty was  rendered,  may  nevertheless  maintain  a  scire  facias  upon  it.'' 

J.  Costs.  —  Costs  are  properly  included  in  the  amount  for  which 
execution  should  issue  in  action  upon  the  bond  of  an  executor  or 
administrator.^ 


1.  Judge  of  Probate  v.  Lee,  72  N.  H, 
247,  56  Atl.  188;  Judge  of  Probate  v. 
Lane,  51  N.  H.  342. 

2.  Jones  v.  Patty,  73  Miss.  179,  18 
So.  794  (refusing  to  give  priority  to 
creditor  who  had  obtained  judgment 
for  penalty) ;  State  v.  Euggles,  20  Mo. 
99  (refusing  priority  to  legatee  who 
brought   suit). 

Court  may  suspend  further  proceed- 
ings on  a  judgment  entered  for  pen- 
alty until  the  administration  account 
has  been  settled  in  the  probate  court. 
Judge  of  Probate  v.  Lane,  51  N.  H. 
342.  And  where  suit  is  upon  relation 
of  heirs  and  there  are  claims  against 
estate,  court  may  direct  clerk  to  re- 
tain amount  received  until  the  further 
order  of  the  court.  Moore  V.  The  State, 
49  Ind.  558. 

3.  McNulty  V.  Marcus,  57  Ga.  507 
(treating  judgment  as  de  bonis  propriis 
although  it  described  defendant  as  ad- 
ministrator); Carrol  V.  Connet,  2  J.  J. 
Marsh.   (Ky.)   195. 

4.  See  generally  the  titles  "Ap- 
peals;"  "Writ  of  Error." 

5.  See   cases   cited  supra,  VI,   G. 

6.  Taylor  v.  State,  23  Ark.  225;  Ar- 
rison  v.  Com.,  1  Watts   (Pa.)    374. 

Sureties  are  entitled  to  have  an  or- 
der directing  that  the  execution  to  be 
issued  on  judgment  be  first  levied  on 
the  property  of  the  principal.  Prichard 
V.   State,   34  Ind.   137. 


In  Massachusetts,  after  verdict  for 
the  penalt}^  named  in  the  bond,  it  is 
discretionary  with  the  court  to  fix  the 
amount  for  which  execution  shall  be 
awarded,  or  to  submit  the  question  to 
the  jury.  Defriez  v.  Coffin,  155  Mass. 
203,  29  N.  E.  516.  For  Massachusetts 
practice  see  also  Newcomb  v.  Williams, 
9  Mete.  (Mass.)  525;  Conant  v.  Strat- 
ton,  107  Mass.  474;  Glover  v.  Heath,  3 
Mass.  252. 

In  Missouri,  a  single  execution  is 
awarded  for  the  damages  assessed  in 
the  breaches  and  distribution  of  the 
damages  among  those  entitled  thereto 
is  made  after  sum  is  in  the  hands  of 
the  court.  State  v.  Euggles,  20'  Mo. 
99. 

7.  Arrison  v.  Com.,  1  Watts  (Pa.) 
374.  See  also  Com.  v.  Magee,  224  Pa. 
166.  73  Atl.  346. 

Averments  As  to  Interest. — In  a  writ 
of  scire  facias,  brought  on  a  judgment 
rendered  on  bond,  it  is  not  necessary 
for  the  person  for  whose  benefit  such 
scire  facias  is  sued  out  to  aver  in  his 
writ  that  he  is  "au  heir,  creditor  or 
legatee,"  and  if  it  substantially  ap- 
pears that  he  is  interested  in  bond  or 
judgment  thereon,  it  is  sufficient.  Pot- 
ter V.  Titcomb,  12   Me.  55. 

8.  McKim  v.  Haley,  173  Mass.  112, 
53   N.  E.  152. 

See  generally  the  titles  "Bonds;" 
"Costs." 


EXEMPTION.  —  See  Homestead  and  Exemption. 
Vol.  vin 


EXHIBITS 

By  the  Editorial  Staff, 


I.  SCOPE  OF  ARTICLE,  794 

II.  DEFINITION  AND  GENERAL  STATEMENT,  794 

III.  EXHIBITS  TO  PLEADINGS,  794 

A.  Necessity  for  Attaching,  794 
1.    At  Common  Law,  794 
2.'  Under  Statutes,  795 

3.     Waiver  or  Excuse  for  Filing  or  Attaching,  801 

B.  Hoiv  Made  a  Part  of  Pleading,  801 

C.  How  Failure  To  File  Exhibits  Is  Taken  Advantage  of,  804 

D.  Effect  of  Filing  as  Exhibit  to  Pleading,  806 

E.  Original  or  Copy,  810 

F.  Construction  of  Exhibit  in  Pleading,  811 

G.  Variance  Between  Exhibit  and  Pleading,  812 
H.    Amendment,  814 

I.      Verification,  814 

IV.  IN  EQUITY,  814 

A.  Necessity  for  Attaching  and  Method  Thereof,  814 

B.  Exhibits  as  Part  of  Pleading,  and  iyi  Aid  Thereof,  817 

C.  Bow  Failure  To  File  Exhibits  Is  Taken  Advantage  of,  818 

D.  Necessity  for  Proof  and  How  Proved,  819 

E.  What  May  Be  Proved  at  Hearing,  821 

F.  Variance  Between  Pleadings  and  Exhibits,  822 

^  >  CROSS-REFERENCES: 

Answers ;  Depositions ; 

Bills  and  Answers;  •  Injunctions. 

Declaration  and  Complaint; 

Vol.  vni 


794 


EXHIBITS 


I.  SCOPE  OF  ARTICLE.  —  This  article  is  restricted  to  exhibits  to 
pk^adiiiiTs  at  law  and  ociuity.  The  use  of  exhibits  in  connection  witli 
depositions,  bills  of  exceptions  and  as  evidence  are  treated  elsewhere. 

II.  DEFINITION  AND  GENERAL  'STATEMENT.  —  An  exhibit 
is  a  paper  referred  to  and  filed  with  the  bill,  answer  or  petition, 
in  a  suit  in  equity,  or  with  a  deposition'-  or  papers,  writings  or  other 
things,  .proven  on  the  trial,  though  not  attached  to  the  pleadings.^ 

The  oisce  of  an  exhibit  is  to  help  out  a  pleading  in  case  it  should 
be  found,  on  the  trial,  that  such  allegations  do  not  give  the  writing 
with  accuracy,''  and  to  convert  into  evidence  the  writing,  or  to  be  a 
prerequisite  to  offering  the  writing  in  evidence.^ 

III.  EXHIBITS  TO  PLEADINGS.  —  A.    Necessity  for  Attach- 

ixG. 1.     At  Common  Law.  —  At  common  law  where    a    suit    was 

founded  on  a  deed  or  other  written  instrument,  it  was  not  necessary 
to  attach  the  deed  or  other  instrument  to  the  pleading ;  it  being  suffi- 
cient, where  the  instrument  was  a  deed  or  other  sealed  instrument, 
for  the  party  to  refer  to  it  in  his  pleadings,  and  make  profert  of  it 
on  demand.^  And  only  where  oyer  was  demanded  of  a  sealed  instru- 
ment could  it  be  considered  as  a  part  of  the  record  at  common  law.® 
Since,  at  common  law,  the  pleading  on  a  writing  must  give  the  legal 
effect  of  the  writing,^  and  to  do  so  must  state  so  much  of  it  as  would 


1.  Brown  v.  Eedwyne,  16  Ga.  67. 

Exhibits  compose  all  writing,  print- 
ing, and  other  things  exhibited  or  an- 
nexed to  a  bill,  answer,  petition,  affi- 
davit, report,  deposition,  or  other  paper 
filed  in  a  cause,  or  proven  in  a  cause, 
when  not  exhibited  or  annexed  to  any 
pleading  or  other  paper.  Gibson's  Suit 
in  Chancery  (2d  ed.)  468,  'citing  Gres. 
Eq.  Ev.  98. 

2.  Where  a  deed  or  other  writing 
in  a  suit  in  chancery,  exhibited  or  to 
be  proved,  by  witnesses,  and  the  exam- 
iner or  commissioner  appointed  certify 
on  the  back  of  it  that  the  deed  or 
writing  was  shown  to  the  witness  to 
prove  it  at  the  time  of  his  examination 
— this  is  then  called  an  exhibit  in  law 
proceedings.     Tomlin's  Law  Diet. 

3.  Brown  v.  Eedwyne,  16  Ga.  67. 
"The   purpose   of   annexing   exhibits 

is  not  to  enable  the  pleader  to  make 
the  pleadings  mere  skeletons,  not  in 
themselves  containing  the  facts  and 
points  in  controversy,  but  to  obtain  an 
admission  of  their  genuineness  fropi 
the  other  side,  and  for  greater  cer- 
tainty as  to  their  contents  and  as  aid- 
ing in  the  construction  from  the  con- 
text." King  v..  Trice,  38  N.  C.  568, 
574. 

The  object  of  the  statutes  requiring 
copies  of  notes  or  instruments  of  writ- 
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ing  sued  upon  to  be  attached  to  the 
petition  is  to  advise  the  opposite  party 
fully  of  the  plaintiff's  claim  and  to 
prevent  surprise  at  the  time  of  the 
trial.     Peterson  v.  Allen,  12  Iowa  366. 

4.  Brown  v.  Eedwyne,  16  Ga.  67. 

5.  Chitty  on  PI.  (14  Am.  ed.)  365; 
Eiley  v.  Yost,  58  W.  Va,  213,  52  6.  B. 
40,  1  L.  E.  A.  (N.  S.)  777. 

Profert  and  oyer,  as  employed  in 
pleadings  at  common  law,  is  no  longer 
a  recognized  practice  in  many  of  the 
states.  Livingston  County  v.  White, 
30  Barb.  (N.  Y.)  72.  See  Will's  Gould 
PI.  71  et  seq.,  and  the  title  "Oyer  and 
Profert." 

If  an  instrument  be  the  foundation 
of  an  action,  the  better  practice  is  to 
set  it  forth  in  the  petition  or  attach 
it  thereto  as  an  exhibit.  Chicago  Bldg., 
etc.  Co.  V.  Talbotton  Creamery  Co.,  106 
Ga.  84,  31  S.  E.  809. 

6.  Eiley  v.  Yost,  58  W.  Va.  213,  52 
S.  E.  40,  1  L.  E.  A.  (N.  S.)  777.  See 
the  title  "Oyer  and  Profert." 

7.  U.  S. — Spaulding  v.  Evans,  2  Mc- 
Lean 139,  22  Fed.  Cas.  No.  13,216. 
Pa.— Mitchell  v.  Welch,  17  Pa.  339,  55 
Am.  Dec.  559.  W.  Va.— Eiley  v.  Yost, 
58  W.  Va.  213,  52  S.  E.  40,  l'  L.  E. 
A.   (N.  S.)   777. 

See  the  title  "Pleading." 
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support  the  action,^  in  the  absence  of  a  statute  or  rule  of  court  re- 
quiring or  authorizing  the  instrument  sued  upon  to  be  attached  as  an 
exhibit,  there  is  no  necessity  that  a  copy  of  the  instrument  sued  upon 
be  attached  to  the  complaint.'*  And  though  the  instrument  be  at- 
tached to  the  pleadings  in  a  common  law  action  and,  by  reference,  be 
made  a  part  thereof,  this  does  not  make  such  paper  a  part  of  the 
pleading,^"  though  the  contrary  is  true  in  the  case  of  equity  plead- 
ings." Accordingly,  except  in  the  cases  authorized  by  the  code  or 
statute,  each  pleading  should  embody  in  itself,  and  without  reference 
to  any  other  paper  or  exhibit,  the  facts  which  constitute  the  cause  of 
action,^^  as  the  citing  of  an  exhibit  as  part  of  a  pleading  cannot  be 
considered  as  taking  the  place  of  the  positive  allegations  of  the  terms 
of  an  instrument  in  a  complaint  according  to  their  legal  effect  or  in 
the  very  terms  of  the  contract.^^ 

2.  Under  Statutes.  —  By  statute  in  many  states  it  is  provided  that 
where  the  action  or  defense  is  founded  upon  a  written  instrument  or 
writing,  such  instrument  or  writing  should  be  attached  as  an  exhibit 
to  the  pleading  by  being  referred  to  and  made  a  part  thereof.^*   Some 


8.  Riley  v.  Yost,  58  W.  Va.  213,  52 
S.  E.  40,  1  L.  B.  A.  (N.  S.)  777. 

9.  Federal  Practice. — It  is  not  nec- 
essary to  attach  as  an  exhibit  a  copy 
of  the  instrument  sued  upon  in  the 
federal  courts  where  neither  statutes 
nor  the  rules  of  court  require  it;  but 
under  rule  11  of  the  federal  rules  of 
court,  on  demand  of  the  opposite  party 
in  writing,  a  copy  of  the  instrument  or 
account  sued  upon  must  be  filed,  veri- 
fied by  oath  that  he  believes  it  to  be 
true,  where  the  complaint  is  verified, 
or  else  be  precluded  from  giving  evi- 
dence thereof.  Bank  of  Timmonsville 
V.  Fidelity,   etc.  Co.,  120  Fed.  315. 

A  judgment  of  a  state  court  of 
which  profcrt  is  made  in  the  answer 
becomes  a  part  of  the  pleading  and  on 
appeal  the  appellate  court  may  inspect 
it,  although  not  annexed  as  an  exhibit 
to  the  answer.  Straus  v.  American 
Pub.  Assn.,  201  Fed.  306. 

10.  111.— Chicago  Port.  Co.  v.  Chi- 
cago Crayon  Co.,  118  111.  App.  98,  the 
court  saying:  "Common-law  pleading 
cannot  be  done  by  exhibits."  Ohio. 
State  w.  Collins,  82  Ohio  240,  92  N.  E. 
439,  improper  instrument  made  ex- 
hibit. S.  C. — Charleston  V.  Mortimer, 
4  Rich.  L.  271.  Vt.— Saxe  v.  Burling- 
ton, 70  Vt.  449,  41  Atl.  438;  Cooledge 
t>.  Continental  Ins.  Co.,  67  Vt.  14,  30 
Atl.  79'8;  Estes  v.  Whipple,  12  Vt.  373. 
W.  Va. — Belcher  v.  Dickinson,  70  W. 
Va.  750,  75  S.  E.  78;  Riley  v.  Yost, 
58  W.  Va.  213,  52  S.  E.  40,  1  L.  R. 
A.  (N.  S.)   777. 


Itt  Wilson  i\  Vance,  55  Ind.  584,  the 
court  says:  "Except  so  far  as  the 
statute  makes  written  instruments  or 
copies  thereof,  when  fil^d  with  the 
pleading,  a  part  of  the  record,  it  is 
against  our  entire  system  of  legal  pro- 
cedure to  regard  copies  of  documents, 
constituting  evidence  in  the  cause,  filed 
with  the  pleading,  as  a  part  of  the 
pleadings.  That  would  be  pleading  the 
evidence  instead  of  the  facts." 

A  contract  referred  to  in  the  declar- 
ation as  annexed  thereto  and  sought 
to  be  made  a  part  of  the  declaration 
in  that  way,  cannot  be  looked  to  in 
determining  the  propriety  of  the  filing 
of  a  plea.  Belcher  v.  Dickinson,  70  W. 
Va.  750,  75  S.  E.  78. 

11.  Riley  v.  Yost,  58  W.  Va.  213, 
53  S.  E.  40,  1  L.  R.  A.  (N.  S.)  777. 
See  infra,  IV. 

12.  State  V.  Collins,  82.  Ohio  240, 
92  N.  E.  430;  Lynd  v.  Caylor,  1  Handy 
(Ohio)  576. 

13.  Penrose  v.  Pacific  Mut.  Life  Ins. 
Co.,  66  Fed.  253. 

14.  See  the  titles  "BiUs  and 
Notes;"  "Bonds;"  "Declaration  and 
Complaint;"  and  the  following  cases: 
Ark.— Euper  t\  State,  85  Ark.  223,  107 
S.  W.  179;  Sorrells  v.  McHenry,  38 
Ark.  127.  Fla.— Gen.  St.,  1906,  §1449, 
rule  14  Circuit  Court  in  common  law 
actions;  Lord  v.  F.  M.  Dowling  Co., 
52  Fla.  313,  42  So.  585.  Ga.— Civ. 
Code,  1910,  §5541;  .lohnson  v.  Ameri- 
can, etc.  Ins.  Co.,  134  Ga.  800,  68  S. 
E.  731;  Home  n.  MuUis,  119  Ga.  534, 
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statutes,  however,  provide  for  tlic  attaching  of  a  copy  as  an  exhibit 
only  when  the  instrument  is  an  unconditional  promise  to  pay  money, 


4G  S.  E.  663;  Harp  v.  Abbevillefllnvest. 
Co..  lOS  Ga.  16S,  33  S.  E.  998;  Howard 
Mfg.  Co.   i\  Water  L.  Co.,  53  Ga.  689. 
Ill._Parker  v.  Brooks.  16  111.  64.     Ind. 
Burns'    Ann.     St.,    190S,    §368;    Leader 
Pub.    Co.    i\    Grant    Trust    &    Sav.    Co., 
174    Ind.    192,    91   N.   E.   498;   Elwood 
Nat.  Gas  &  Oil  Co.  v.  Glaspy,  38  Ind. 
App.    634,    77    N.    E.    956;    Firemen's 
Fund    &    Ins.    Co.    v.    Finkelstine,    164 
Ind.   376,   73   N.   E.   814;    Thompson   v. 
Kecht,    158    Ind.    302,    63    N.    E.    569; 
Miller  v.  Bottenberg,  144  Ind.   312,  41 
N.   E.    804.     la. — Johnson   v.   Tostevin, 
60    Iowa    46,    14   N.    W.    95;    Nosier   v. 
Hunt,    18.    Iowa     212;     Lattowrette    t\ 
Cook,  1  Iowa  1,  63  Am.  Dec.  428.    Ky. 
Gilbert   i\  Bamberger,   19  Ky.   L.   Eep. 
1833,  44  S.  W.  421,  45  S.  W.  88;  Haney 
V.   Tempest,   3   Mete.   95;    Day   &   Con- 
gleton   Lumb.   Co.  v.  Mack,   24  Ky.   L. 
Kep.    640,    69    S.    W.    712,      Mo.— Rev. 
St.,  1909,  §1844;  Workman  f.  Campbell, 
46  Mo.   305;   Sexton  v.  Monks,  16   Mo. 
156;    Hess    v.    Appleton    Mfg.    Co.,    164 
Mo.  App.   153,  148  S.  W.   179;   Wyman 
V.    Ferguson,    66   Mo.    App.    525.      Neb. 
First  Nat.  Bank   of  Chadwin  V.  Engel- 
bercht,    57    Neb.    270,    77    N.    W.    685; 
Lincoln    Mtg.    &    Tr.    Co.    V.    Hutchins, 
55    Neb.    158,    75    N.    W.    530.      N.    J. 
Practice    Act,     §119;    Comp.    St.,   1911, 
p.  40-90;   Melick  v.  Foster,  64  N.  J.  L. 
394,    45    Atl.    911.      Ohio.— Sargent    V. 
Stager,  12  Ohio  Dec.  634.     Okla.— First 
Nat.    Bank    v.    Jones,    2   Okla.    353,    37 
Pac.  824.    Pa. — Acme  Mfg.  Co.  v.  Reed, 
181  Pa.  382,  37  Atl.  552;  Bank  v.  Ellis, 
161    Pa.    241,    28    Atl.    1082;    Byrne    V. 
Hayden,    124    Pa.    170,    16    Atl.    750; 
Knapp  V.  Duck  Creek  Val.  Oil  Co.,  53 
Pa.  185.     Utah.— Orpheus  Vaud.  Co.  v. 
Clayton   Inv.   Co.,    128    Pac.   575. 

If  a  written  agreement  is  materially 
modified  by  a  parol  agreement,  and 
suit  is  commenced  upon  the  modified 
agreement,  the  original  need  not  be 
annexed  as  an  exhibit.  Malone  v. 
Philadelphia,  etc.  E.  Co.,  157  Pa.  430, 
27  Atl.  756. 

In  Missouri,  under  §643  Rev.  St., 
1S99,  a  contract  signed  by  both  parties 
does  not  come  within  the  provisions 
requiring  instruments  which  are  the 
foundation  of  the  suit  to  be  filed. 
Withers  v.  Wabash  R.  Co.,  122  Mo. 
App.  282,  99  S.  W.  34. 
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Cross-Complaint. — If  a  written  instru- 
ment is  the  foundation  of  a  cross- 
complaint,  it  should  be  attached  to  the 
same.  Wadkins  v.  Hill,  106  Ind.  543, 
7  N.  E.  253;  Hosford  v.  Johnson,  74 
Ind.  479;  Coppes  v.  Union  Nat.  S.  &  L. 
Assn.,  33  Ind.  App.  367,  69  N.  E.  702. 

In  suing  upon  an  instrument  written 
in  a  foreign  language,  it  is  not  neces- 
sary to  attach  a  copy  in  such  foreign 
language.  An  English  translation  of 
the  contract  sued  on  is  sufficient  (Chris- 
tenson  v.  Gorsch,  5  Iowa  374),  but  a 
translation  of  an  instrument  not  re- 
quired to  be  in  the  English  language, 
and  which  was  in  French,  is  not  re- 
quired in  Louisiana,  where  it  is  mere 
evidence  of  a  demand  (Clark's  Exrs. 
V.  Farrar,  3  Mart.  O.  S.   [La.]   247). 

Need  Not  Set  Out  Instrument  in  Pe- 
tition.— In  the  jurisdictions  where  .such 
statutes  exist  it  is  not  necessary  that 
the  instrument  sued  upon  be  set  forth 
in  haec  verba  in  the  petition,  where 
properly  made  an  exhibit.  Kretzsch- 
mar  v.  Peschel  (Tex.  Civ.  App.),  144 
S.  W.  1021.  Therefore  the  omission 
of  a  copy  of  the  instrument  sued  upon 
from  the  body  of  the  petition,  where 
the  plaintiff  in  stating  the  facts  upon 
which  he  relied  described  in  a  general 
way  the  undertaking,  th©  action  in 
which  it  was  t.-ken,  the  result  of  the 
action,  and  the  liability  which  has 
arisen  on.  the  undertaking,  and  then  at- 
tached a  copy  of  the  instrument  and 
made  it  a  part  of  the  petition,  does 
not  render  the  petition  subject  to  gen- 
eral demurrer.  Walburn  V.  Chenault, 
43  Kan.  352,  23  Pac.  657. 

Habeas  Corpus. — Under  the  United 
States  statutes,  if  the  detention  is 
claimed  to  be  unlawful  by  reason  of 
the  invalidity  of  the  process  or  pro- 
ceedings under  which  the  party  is  held 
in  custody,  copies  of  such  process  or 
proceeding^  must  be  annexed  to,  or  the 
essential  parts  thereof  set  out  in,  the 
petition  for  the  writ.  Craemer  v. 
State,  168  U.  S.  124,  18  Sup.  Ct.  1,  42 
L.  ed.  407. 

Where  the  contract  sued  upon  is  in 
separate  parts,  all  the  parts,  or  copies 
of  all,  must  bo  filed  with  the  pleading. 
Potts  V.  Hartman,  101  Ind.  359. 
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and  unless  it  is  such,  even  though  it  be  the  foundation  of  the  suit, 
the  instrument  should  not  be  annexed  as  an  exhibit.^^  Such  statutory- 
requirements  are  held  to  be  imperative,^''  but  they  are  applicable  only 
where  the  written  instrument  in  question  constitutes  the  foundation 
or  basis  of  the  action;  other  instruments  neither  can  be,"  nor  should 


15.  Nebraska.— ^nder  §129  of  tlie 
Nebraska  Code  of  Civil  Procedure,  only 
an.  instrument  for  the  unconditional 
payment  of  money  is  authorized  to  be 
attached  to  and  made  a  part  of  a 
pleading.  A  mortgage  securing  an  in- 
debtedness is  not  such  an  instrument. 
Lincoln,  etc.  Co.  v.  Hutchins,  55  Neb. 
158,  75  N.  W.  530. 

In  Ohio,  under  Eev.  St.,. §§5085,  5086, 
evidences  of  debt  existing  a<"  the  time 
of  their  execution,  or  instrv  Jients  for 
the  unconditional  payment  of  money, 
only  are  authorized.  State  v.  Collins, 
82  Ohio  240,  92  N.  E.  439.  See  also 
Crawford  t:  Satterfield,  27  Ohio  St. 
421;  Woodbridge  i\  Brophy,  2  West. 
Law  Month.  27,  2  Ohio  Dec.  279. 

16.  Blackwell  v.  Prendergast,  132 
Ind.  550,  32  N.  E.  319;  Brown  v.  State, 
44  Ind.  222;  Price  v.  Grand  Eapids, 
etc.  Co.,  13  Ind.  58;  Lake  Erie,  etc. 
E.  Co.  V.  Marott  (Ind.  App.),  100  N,  E. 
865.  See  cases  cited  in  next  preceding 
note  and  in  the  following  note. 

Instruments  Required  To  be  Attached 
as  Exhibits. — The  following  have  been 
held  to  be  the  foundation  of  the  action 
and  necessary  to  be  attached  as  ex- 
hibits: Assessment  in  action  to  recover 
ditch  assessment  (Smith  v.  Clifford,  83 
Ind.  520) ;  assignment  (Jones  v.  Dron- 
berger,  15  Ind.  443);  written  awards 
made  in  common-law  arbitration  (San- 
ford  V.  Wood,  49  Ind.  165);  bill  of 
lading  in  action  for  failure  to  deliver 
goods  in  time  and  good  condition  (In- 
dianapolis, etc.  E.  Co.  V.  Eemmy,  13 
Ind.  518);  guardian's  bond  in  action 
on  his  bond  (Miller  v.  State,  63  Ind. 
219);  recorded  notice  of  intention  to 
claim  a  lien  on  corporate  property  for 
services  (Indiana,  etc.  Co.  v.  Donovan, 
174  Ind.  164,  91  N.  E.  597);  recogni- 
zance in  suit  against  a  surety  on  a 
recognizance  in  a  criminal  case  (Kiser 
V.  State,  13  Ind.  80);  a  set-off  (Fugit 
V.  Ewing,  9  Ind.  345);  mortgages  and 
leases  where  covenants  therein  are  re- 
lied on  (Ashley  ?;.  Foreman,  85  Ind. 
55);  notice  of  intention  to  claim  lien 
on  corporate  property  for  services  in 
action  to  enforce  lien  (Indiana,  etc. 
Co.  V.  Donovan,  174  Ind.  164,  91  N.  E. 


597) ;  contract  giving  license  to  lay  gas 
main  along  railroad  right  of  way  in 
action  for  injunction  to  restrain  re- 
moval of  mains  (Lake  Erie,  etc.  Co.  v. 
Marott   [Ind.  App.],  lOO  N.  E.  865). 

In  an  action  on  a  note,  the  original 
or  a  copy  must  be  filed  as  an  exhibit 
to  the  complaint  or  incorporated  in 
the(  complaint,  where  such  a  statute 
exists.  Eairder  v.  Winstandley,  99  Ind. 
600;  Sayres  v.  Linkhart,  25  Ind.  145; 
First  Nat.  Bank  v.  Jones,  2  Okla.  353, 
37  Pac.  824.  See  the  title  "Bills  and 
Notes." 

17.  U.  S. — Comitez  t\  Parkerson,  50 
Fed.  170.  Ark. — Euper  v.  State,  85 
Ark.  223,  107  S.  W.  172.  Ga.— East 
Atlanta  L.  Co.  v.  Mower,  138  Ga. 
380,  75  S.  E.  418;  Bell  v.  Lazenby, 
126  Ga.  767,  56  S.  E.  81.  HI.— Parker 
t\  Brooks,  16  111.  64;  H.  E.  Mueller  & 
Co.  V.  Kinkead,  113  111.  App.  132.  Ind. 
CofQnberry  v.  McClellan,  164  Ind.  131, 
73  N.  E.  97;  Indiana  Nat.  Gas,  etc. 
Co.  V.  Hinton,  159  Ind.  398,  64  N.  E. 
224;  Jester  v.  Gustin,  158  Ind.  287, 
63  N.  E.  471;  Bird  v.  Eector  of  St. 
John's,  etc.,  154  Ind.  138,  56  N.  E. 
129;  Vandalia  E.  Co.  v.  Keys,  46  Ind. 
App.  353,  91  N.  E.  173.  la.— Dunning 
v.  Eumbaugh,  36  Iowa  566;  Barney  v. 
Buena  Vista  County,  33  Iowa  261; 
Vannice  v.  Green,  14  Iowa  262;  Mc- 
Lott  V.  Savery,  11  Iowa  323.  Ky. 
Snowden  V.  Snowden,  29  Ky.  L.  Eep. 
1112,  96  S.  W.  922.  Mo.— Fisher  v. 
Patton,  134  Mo.  32,  33  S.  W.  451,  34 
S.  W.  1096;  Carr  v.  Waldron,  44  Mo. 
393.  N.  C— Smith  v.  Summerfield,  103 
N.  C.  284,  12  S.  E.  997.  Okla.— Grimes 
V.  Cullison,  3  Okla.  268,  41  Pac.  355. 
Pa. — Jillson  v.  Eestein,  15  Pa.  Super. 
636. 

Dedication — Maps  and  Plats  as  Ex- 
hibits.— Where  property  owners  seek 
to!  enjoin  the  sale  of  parks  by  the 
original  owners  of  the  land  on  the 
ground  that  they  had  been  dedicated 
to  public  use  by  such  owners,  the  basis 
of  the  action  is  the  dedication.  Copies 
of  the  deeds,  plats  or  maps  showing 
8uch  dedication  need  not  be  attached 
as  exhibits.  East  Atlanta  L.  Co.  v. 
Mower,  138  Ga.  380,  75  S.  E.  417. 
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ho  attaohod  as  an  exliihit  to  the  pleading.^^    Accordingly,  papers  or 
instruments  not  the  foundation  of  the  suit,  but  merely  evidence  of  such 


Application  for  Insurance  Not  a 
Necessary  Exhibit. — Where  a  suit  is 
founded  upon  a  contract  of  insurance, 
and  the  policy'  is  filed  as  an  exhibit, 
the  application  for  the  policy  need  not 
be  filed  as  an  exhibit,  though  referred 
to  in  the  policy  and  made  a  part 
thereof.  Supreme  Lodge  K.  P.  v. 
Graham  (Ind.),  97  N.  E.  806;  Federal 
Life  Ins.  Co.  v.  Kerr,  173  Ind.  613, 
89  N.  E.  398,  91  N.  E.  230;  Pennsyl- 
vania Mut.  Ins.  Co.  V.  Norcross,  163 
Ind.   379,  72  N.  E.   132. 

Setting  Aside  Fraudulent  Deed. — In 
a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud,  the  deed  need  not  be 
filed  under  such  a  statute.  The  fraud, 
not  the  deed,  is  the  foundation  of  the 
action.  Heckelman  v.  Kupp,  85  Ind. 
286.  See  also  Stout  v.  Stout,  77  Ind. 
537. 

Reference  in  Exhibits  to  Other 
Papers  When  Attached. — Where  an  ex- 
hibit which  is  attached  refers  to  an- 
other paper,  such  a  paper  need  not  also 
be  attached,  as  it  is  not  the  founda- 
tion of  the  suit,  but  this  case  intimates 
that  there  may  be  a  case  where  the 
frame  of  the  instruments  sued  on  will 
be  such  that  the  papers  referred  to 
must  also  be  filed.  Continental  Life 
Ins.  Co.  V.  Kessler,  84  Ind.  310.  See 
also  Supreme  Lodge  K.  P.  v.  Graham 
(Ind.),  97  N.  E.  806. 

Surplusage. — An  exhibit  that  is  an- 
nexed unnecessarily  becomes  a  part  of 
the  pleading  and  cannot  be  rejected 
as  surplusage  where  it  shows  the  plead- 
ing to  be  bad.  Crosby  v.  Bouchard, 
82  Vt.  66,  71  Atl.  835. 

Note  as  Exhibit. — Where  an  action 
is  brought  by  a  surety  to  recover 
money  paid  by  him  for  the  principal, 
on  a  note,  the  character  of  the  action 
is  not  changed  by  attaching  the  note 
as  an  exhibit  where  such  note  was  an 
unnecessary  exhibit.  Eunkle  V.  Pullin 
(Ind.),  97  *N.  E.  956. 

Drawings,  plans  and  specifications 
referred  to  in  the  contract  are  not 
parts  of  the  contract  in  such  sense  as 
to  require  that  they  should  be  filed 
as  exhibits,  not  being  the  written  in- 
strument sued  upon.  Bird  v.  St.  John's 
Episcopal  Church,  154  Ind.  138,  56  N. 
E.  129.     , 

In  injunction  proceedings  to  prevent 
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the  commission  of  some  threatened  act 
involving  the  violation  of  a  contract, 
when  the  threat  is  carried  out  and  be- 
comes an  accomplished  fact,  the  rem- 
edy of  the  aggrieved  party  is  an  action 
for  damages  for  violation  of  the  con- 
tract. An  action  for  an  injunction  to 
restrain  such  violation  is  as  much 
based  on  such  contract  as  would  be 
the  action  for  damages.  Lake  Erie, 
etc.  Co.  V.  Marott  (Ind.  App.),  100  N. 
E.  865. 

In  actions  on  a  contract  for  the  pur- 
chase price  of  land,  where  tender  of  a 
deed  is  alleged,  the  deed  need  not  be 
made  an  exhibit,  as  the  action  is  based 
upon  the  contract,  not  upon  the  deed. 
Emmons  v.  Kiger,   23   Ind.   483. 

18.  Filing  Collateral  Exhibits  Cen- 
sured.— Clodfelter  v.  Hulett,  72  Ind. 
137. 

Striking  Out  Exhibits  Where  Cumu- 
lative.— It  is  not  error  to  sustain  a 
motion  to  strike  out  exhibits  to  an 
answer,  which  contain  allegations  suf- 
ficiently comprehensive  to  permit  the 
introduction  of  evidence  in  support  of 
the  propositions  contained  in  the  ex- 
hibit, which  allegations  in  themselves 
are  merely  cumulative,  and  the  strik- 
ing of  which  does  not  deprive  the 
pleader  of  any  substantial  right  or  pre- 
vent him  from  making  any  proper  de- 
fense which  he  may  have.  Deming 
Inv,  Co.  f>.  McLaughlin,  30  Okla.  20, 
118  Pac.  380. 

Illustrations  of  Improper  Exhibits. 
The  following  instruments  have  been 
held  not  to  be  the  foundation  of  the 
action,  and  were  therefore  improper 
and  unnecessary  exhibits:  Deed  sought 
to  have  cancelled  because  of  insuffi- 
cient consideration  in  an  action  to 
quiet  title  (Aldrich  V.  Ami*  [Ind. J, 
99  N.  E.  419);  deed  sought  to  be  set 
aside  by  a  creditor  as  a  fraudulent 
conveyance  (Heckelman  v.  Rupp,  85 
Ind.  286;  Stout  v.  Stout,  77  Ind.  537); 
message  in  action  to  recover  statutory 
penalty  for  failure  to  transmit  and 
deliver  (Western  Union  Tel.  Co.  v. 
Aleredith,  95  Ind.  93);  release  of  claim 
in  action  upon  promise  to  employ  plain- 
tiff for  which  release  was  consideration 
(Pennsylvania  Co.  v.  Dolau,  6  Ind. 
App.  100,  32  N.  E.  802);  proceedings 
and  judgment  in  injunction  suit  on  in- 
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facts,  should  not  be  attached  as  exhibits.^"  Following  this  rule  an 
instrument  not  specially  declared  upon,  but  relied  upon  under  the 
common  counts  need  not  be  filed  or  attached  as  an  exhibit.-" 

When  the  execution  of  a  document  sued  upon  is  admitted,  that  it 
was  not  filed  with  the  petition  is  immaterial.-^  Furthermore,  only 
those  contemplated  by  the  statute  should  or  can  be  properly  made 
an  exhibit  to  a  pleading,  though  the  pleadings  may  be  founded  on 
such  action.-- 

Where  Instriunent  in  Several  Parts.  —  Under  statutes  requiring  that 
where  an  action  is  upon  a  contract  in  writing,  the  contract,  or  a  copy, 
must  be  filed  with  the  complaint,  if  the  contract  is  in  separate 
parts,  all  the  parts,  or  copies  of  all,  must  be  filed  with  the  complaint.-^ 


junction  bond  (Winship  v.  Clendenning, 
24  Ind.  439) ;  judgment  under  which 
land  is  sought  to  be  subjected  where 
the  suit  is  to  set  aside  a  conveyance 
as  fraudulent,  the  fraud  is  the  basis 
of  the  action  (Bray  v.  Hussey,  24  Ind. 
228) ;  by-laws  of  a  building  and  loan 
association  in  action  upon  a  mortgage 
and  note  given  to  the  association  (Go- 
ben  V.  Home  Bldg.,  etc.  Assn.,  41  Ind. 
App.  135,  83  N.  E.  523). 

19.  Ark. — Greer  v.  Laws,  56  Ark. 
37,  18  S.  W.  1038.  Cal.— Ahlers  r 
Smilev,  11  Cal.  App.  343,  104  Pac.  997. 
HI,— Mueller  &  Co.  v.  Kinkead,  113  111. 
App.  132.  Ind. — Ragsdale  v.  Parrish, 
74  Ind.  191  (instruments  in  chain  of 
title) ;  Vanschoiack  v.  Farrow,  25  Ind. 
310;  Draper  v.  Vanhorn,  12  Ind.  352; 
Diggs  V.  Way,  22  Ind.  App.  617,  51 
N.  E.  429,  54  N.  E.  412.  Mo.— Gitt  v. 
Watson,  IS  Mo.  274.  Ohio.— Nathan 
V.  Lewis,  1  Handy  239,  12  Ohio  Dec. 
(Eeprint)  121. 

See  supra,  11,  A,  2. 

Instruments  constituting  mere  evi- 
dences of  title  are  not  the  foundation 
of  the  action  and  are  not  proper  ex- 
hibits. Ragsdale  v.  Parrish,  74  Ind. 
191;  O'Mara  v.  McCarthy,  45  Ind.  App. 
147,  90  N.  E.  330. 

Record  in  attachment  suit  is  merely 
evidence  of  fact  that  the  attachment 
was  wrongful  and  need  not  be  attached 
to  the  complaint  as  an  exhibit.  Draper 
V.  Vanhorn,  12  Ind.  352. 

20.  Parker  v.  Brooks,  16  111.   64. 

21.  Cummings  v.  Kohn,  12  Mo.  App. 
585. 

22.  Wilson  v.  Vance,  55  Ind.  584; 
Lytle  V.  Lytle,  37  Ind.  281;  State  v. 
Collins,  82  Ohio  240,  92  N.  E.  439; 
First  Nat.  Bank  v.  Cincinnati,  etc.  R. 
Co..   9   Ohio   Dec.    (Reprint)    702. 

What     Instruments     Improper. — The 


following  papers  have  been  held  not 
to  be  "written  instruments"  within  a 
statutory  provision  as  to  requiring  a 
copy  of  a  written  instrument  to  be 
attached  to  a  pleading  when  the  foun- 
dation of  the  claim;  tax  duplicate 
(Hazard  v.  Heacock,  39  Ind.  172;  Ew- 
ing  v.  Robeson,  15  Ind.  26) ;  order  of 
court  to  receiver  to  turn  over  to  the 
railroad  property  in  his  hands  upon  as- 
suming all  liabilities  of  the  receiver 
(Vandalia  R.  Co.  v.  Keys,  46  Ind.  App. 
353,  91  N.  E.  173);  message  in  action 
to  recover  statutory  penalty  for  fail- 
ure to  transmit  and  deliver  (Western 
Union  Tel.  Co.  V.  Meredith,  95  Ind. 
93);  resolution  of  common  council 
(Over  V.  Greenfield,  107  Ind.  231,  5  N. 
E.  872). 

A  judgment  is  not  such  a  written 
instrument  as  is  required  or  permitted 
to  be  filed  as  an  exhibit  with  the  com- 
plaint. Dumbould  i'.  Rowley,  113  Ind. 
353,  15  N.  E.  463;  Conwell  r.  Conwell, 
100  Ind.  437;  Kelley  i'.  Houts,  30  Ind. 
App.  474,  66  N.  E.  408.  See  the  title 
"Judgment." 

Washington — Factory  Act. — Rem.  & 
Bal.  Code,  §284,  as  to  filing  verified 
copies  of  instruments  sued  upon  with 
the  pleading,  has  no  application  to  the 
notice  required  in  actions  brought  un- 
der the  factory  act.  Its  manifest  pur- 
pose is  to  embrace  eases  where  the 
action  is  founded  upon  a  written  in- 
strument. Mathis  v.  Western,  etc.  Co. 
(Wash.),  130  Pac.  94. 

A  contract  partly  -written,  partly 
oral,  rests  in  parol,  and  the  part  in 
writing  need  not  be  made  an  exhibit 
to  the  complaint.  Tishbein  V.  Paine 
(Ind.  App.),  100  N.  E.  766. 

23.     Potts  V.  Hartman,  101  Ind.  359. 

But  where  the  plaintiff  in  an  action 
attached  a   copy  of  a  contract,   which 
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Several  Counts  or  Paragraphs  in  Pleading.  — "Whore  there  are  several 
counts  in  the  pleading,  one  copy  oi'  the  exhibit  common  to  all  counts 
will  be  sufficient,  if  properly  referred  to  and  made  a  part  of  each."* 
]5ut  Avliore  several  counts  declare  on  difTercnt  instruments,  though 
identical  in  tenns,  each  must  be  filed  with  the  count  declaring  on  it.-'^ 

Attaching  to  Subsequent  Pleadings  Where  Attached  to  Complaint.  —  Where 
an  exhibit  is  attached  to  the  complaint,  it  is  not  necessary,  where 
proper  reference  incorporating  such  instrument  is  made,  to  attach  a 
copy  to  the  cross-complaint,-''  counterclaim,-^  or  answer.-^ 

Amended  Pleadings.  —  Where  a  copy  of  an  instrument  is  attached  to 
an  original  complaint,  which  is  later  amended,  the  exhibit  should  also 
be  attached  to  the  amended  pleading,-"  though  it  is  sufficient  if  the 
exhibit  attached  to  the  original  pleading  be  incorporated  in  the  amended 
pleading  though  not  physically  attached  thereto.^** 


referred  to  other  contracts  and  made 
them  a  part  thereof,  it  was  held  under 
the  practice  act  in  Massachusetts  to 
be  sufficient,  without  setting  out  the 
other  contracts,  since  "the  practice 
acts  are  satisfied  by  the  plaintiff  set- 
ting out  the  parts  of  the  contract  re- 
lied upon  by  him,"  though  "of  course, 
in  selecting  the  parts  so  relied  on,  he 
takes  the  chance  of  its  appearing  at 
the  trial  that  parts  not  set  out  are 
essential."  Joy  v.  Glidden  Varnish 
Co.,  83  Fed.  90. 

24.  Watt  t\  Pittman,  125  Ind.  168, 
25  N.  E.  191;  Hochstedler  v.  Hochsted- 
der,  108  Ind.  506,  9  N.  E.  467;  Scotten 
V.  Randolph,  96  Ind.  581;  Sidener  v. 
Davis,  69  Ind.  336  (several  paragraphs 
of  answer  referring  to  exhibit  to  com- 
plaint); Maxwell  v.  Brooks,  54  Ind. 
98;  Peck  v.  Hensley,  21  Ind.  344. 

"Where  the  exhibit  is  designated  by 
a  certain  mark  of  identity,  as  'A,' 
'B'  or  'C, '  and  referred  to  as  such 
in  each  paragraph  for  which  it  serves 
as  an  exhibit,  this  will  be  sufficient 
without  repeating  the  exhibit  after 
each  of  such  paragraphs."  Glass  v. 
Murphy,  4  Ind.  App.  530,  534,  30  N. 
E.  1097,  31  K  E.  545. 

Where  an  exhibit  is  properly  made 
a  part  of  one  count,  an  allegation  in 
the  second  count  that  "plaintiff  re- 
alleges and  reaffirms  all  the  allega- 
tions" of  certain  paragraphs,  making 
such  exhibits  a  part  thereof,  is  suffi- 
cient to  incorporate  such  exhibit  in  the 
second  count.  It  is  not  necessary  to 
attach  a  copy  to  the  second  count. 
Eealty  R.  G.  Co.  v.  Farm,  etc.  Pub.  Co., 
79  Minn.  465,  82  N.  W.  857. 
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25.  Johnson  School  Twp.  V.  Citi- 
zens' Bank,  81  Ind.  515. 

28.  Nichols  v.  Berning,  37  Ind.  App. 
109,  76.  N.  E.  776;  Coe  v.  Lindley,  32 
Iowa  437. 

27.  Isgrigg  V.  Schooley,  125  Ind.  94, 
25  N.  E.  151;  Ohio  Thresher,  etc.  Co. 
V.  Hensel,  9  Ind.  App.  328,  36  N.  E. 
716. 

28.  Sidener  v.  Davis,  69  Ind.  336; 
Nichols  &  Shepard  Co.  i\  Berning,  37 
Ind.  App.  109,  76  N.  E.  776. 

A  reference  to  the  exhibit  attached 
to  the  complaint  as  follows:  "A  copy 
of  which  is  filed  with  the  complaint," 
is  sufficient,  though  the  word  exhibit 
is   not   used.      Sidener   v.   Davis,   supra. 

29.  McEwen  v.  Hussey,  23  Ind.  395 
(because  original  complaint  was  no 
part  of  record  on  appeal  and  was  super- 
seded by  the  amended  complaint); 
Vulcan  iron  Wks.  Co.  v.  Electric,  etc. 
Co.  (Ind.  App.),  99  N.  E.  429;  Western 
Assur.  Co.  V.  McCarty,  18  Ind.  App. 
449,  48  N.  E.  265.  But  see  contra, 
Ford   V.  Brown,   1    Colo.   265. 

Withdrawing  Declaration.  —  In  Ford 
V.  Brown,  1  Colo.  265,  it  is  said  that 
"had  the  plaintiffs  withdrawn  their 
declaration  at  the  time  they  confessed 
the  demurrer,  the  rule  would  be  other- 
wise. But  they  did  not  do  so.  There 
is  a  wide  distinction  between  with- 
drawing a  declaration  and  amending 
it." 

30.  Bank  of  Stockham  v.  Alter,  61 
Neb.  359,  85  N.  W.  800. 

But  in  Vulcan  Iron  Wks.  Co.  v. 
Electric  Magnetic,  etc.  Co.  (Ind.  App.), 
99  N.  E.  429,  it  is  said:  "As  the  orig- 
inal complaint  was  superseded  by  the 
filing   of   the    amended   complaint,   and 
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3.  Waiver  or  Excuse  for  Filing  or  Attaching.  —  The  provisions  of 
such  statutes  requiring  the  filing  of  copies  of  instruments  may  be  waived 
by  the  mutual  consent  of  the  parties.^^ 

Showing  Reason  for  Failure  To  Annex.  —  If  an  exhibit  which  should  be 
filed  is  not  filed,  and  no  satisfactory  reason  for  not  filing  it  is  stated 
in  the  pleading  the  pleading  will  be  considered  defective.^^ 

B.  How  Made  a  Part  op  PleadiiVG.  —  Statutes  requiring  the  ex- 
hibit to  be  attached  to  and  made  part  of  the  pleading  are  sufficiently 
complied  with  by  setting  out  the  instrument  in  pleading  in  liaec  verha,^^ 


■was  thereby  taken  out  of  the  record, 
a  reference  to  an  exhibit  filed  with 
such  original  complaint  does  not  aid 
the  amended  complaint." 

31.  Jenkins  v.  Adams,  71  Tes.  1, 
8  S.  W.  603,  in  which  compliance  with 
statute  as  to  filing  copies  of  deeds  or 
muniments  of  title  among  the  papers 
was  waived. 

32.  m.— Phenix  Ins.  Co.  v.  Stocks, 
149  111.  319,  32  N.  E.  408.  Ind.— 
Swatts  V.  Bowen,  141  Ind.  322,  40  N. 
E.  1057;  Cunningham  v.  Hoflf,  118  Ind. 
263,  20  N.  E.  756;  Keesling  v.  Watson, 

91  Ind.  578;  Blasingame  v.  Blasingame, 
24  Ind.  86.  la. — Vaunice  v.  Green,  14 
Iowa  262.  Ky.— Black  v.  Lackey,  2 
B.  Mon.  257;  Snowden  V.  Snowden,  29 
Ky.  L.  Eep.  1112,  96  S.  W.  922;  §120 
Civil  Code  Proc.  Md. — Haight  v.  Burr, 
19  Md.  130.  Mo.— Missouri  Pac.  E. 
Co.  v.  Atkinson,  17  Mo.  App.  484;  State 
V.  Engelke,  6  Mo.  App.  356.  Neb. 
Chadron,  etc.  Bank  v.  Engelbrecht,  57 
Neb.  270,  77  N.  W.  685.  Ohio.— Lari- 
more   v.   Wells,    29   Ohio    St.    13. 

Excuses. — A  mere  statement  that  the 
original  is  on  file  is  too  indefinite 
(Stadler  Bros  &  Co.  V.  Parmlee,  10 
Iowa  23),  and  it  is  not  a  sufficient 
excuse  to  say  that  the  defendant,  the 
town  trustee,  refuses  to  surrender  it 
(Anderson    School    Twp.    v.    Thompson, 

92  Ind.  556,  plaintiff  should  have  pro- 
cured a  copy  thereof,  as  the  records 
were  open   to  public  inspection. 

That  the  instrument  is  lost  and  can- 
not be  found  although  repeated  and 
diligent  search  therefor  has  been  made 
is  a  sufficient  excuse.  Blasingame  v. 
Blasingame,  24  Ind.  86. 

Notes  in  State  Auditor's  Office. — In 
a  suit  against  the  bank,  upon  a  failure 
to  pay  on  demand,  the  notes,  or  a 
copy  of  them,  should  be  filed  with  the 
complaint,  and  the  fact  that  they  are 
deposited  in  the  state  auditor's  office 
does  not  excuse  a  failure  to  file  them 
or  a  copy,  because  it  is  within  the 
range  of  probability  that  copies  of  the 


notes  could  have  been  easily  procured. 

Conwell   V.   Hill,   14   Ind.    131,   286. 
33.     Ark. — Bostwick   v.   Flemming,   2 

Ark.  462;  Yeates  v.  Heard,  2  Ark.  459. 

Cal.— Lambert  v.  Haskell,   80   Cal.   611, 

23   Pac.    327.     111. — Phenix   Ins.    Co.    v. 

Stocks,    149    111.    319,    36    N.    E.    408; 

Benjamin  V.  Delahay,   3   111.   574.     Ind. 

Colchen   v.    Ninde,   120   Ind.   88,    22   N. 

E.    94;    Adams    v.    Dale,    29    Ind.    273; 

Lamson  v.  Falls,   6  Ind.  309;   Miller  v. 

Wayne,   etc.   Co.,  32   Ind.  App.   480,   70 

N.  E.  180.     Kan. — Budd  v.  Kramer,  14 

Kan.    101.      Md.— Smith    t\    Hallwood 

Cash  Register  Co.,  97  Md.  354,  55  Atl. 

525.      Minn. — Minneapolis,    etc.    E.    Co. 

V.  Grethen,  86  Minn.  323,  90  N.  W.  573. 

Neb.— Holt     County     Bank     v.      Holt 

County,    53    Neb.    827,    74   N.   W.    259; 

Barnes    v.    Van    Keuren,    31    Neb.    165, 

47  N.  W.  848;  Gage  v.  Eoberts,  12  Neb. 

276,    11    N.    W.    306.      Ohio.— Eouse   v. 

Groeninger,  2  Ohio  Dec.   (Eeprint)   277. 

Tes. — Lyon    &    Sons    f.    Kempinski,    1 

White  &  W.  Civ.  Cas.,  §79. 

"All    that    the    statute    requires     in 
such  cases  is  that  the  agreement  should 

be  filed'  with  the  declaration  at  the 
time  of  bringing  the  action.  It  would 
be  a  convenient  and  appropriate 
method  of  filing  the  original  written 
cause  of  action  to  attach  it  to  the  dec- 
laration or  to  file  it  as  a  separate  paper 
in  the  case.  But  as  the  very  purpose 
and  function  of  the  declaration  is  to 
set  forth  the  cause  of  action,  and  when 
that  consists  of  a  written  instrument, 
it  often  becomes  necessary  to  state 
either  its  contents  or  its  substance  and 
purport,  it  would  present  no  impropri- 
ety from  the  standpoint  of  pleading  or 
the  intent  of  the  statute  to  incorporate 
the  instrument  itself  into  the  declara- 
tion when  it  is  convenient  to  do  so. 
.  .  .  The  purpose  of  the  statute  as 
thus  defined  is  gratified  as  fully  by 
incorporating  the  written  cause  of  ac- 
tion in  the  declaration  as  by  filing  it 
with  that  pleading,  and  therefore  such 
incorporation    must    be    regarded    as    a 
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and  it  lias  been  held  sufficient  to  set  tlicra  out  in  substance.'^* 
Though  an  instrument  annexed  to  a  pleading  as  an  exhibit  cannot 
be  taken  notice  of  upon  demurrer  to  the  pleading,  unless  it  is  referred 
to  in  the  body  of  the  pleading  as  so  annexed,^^  an  exhibit  cannot  be 
made  a  part  of  a  pleading,  by  mere  reference  and  prayer  that  it  be 
taken  as  a  part  thereof.  It  must  be  filed  or  annexed  to  the  complaint 
or  other  pleadings.^"     Nor  does  the  mere  attaching  to  a  pleading  of 


compliance  with  the  terms  of  the 
law."  Smith  v.  Ilallwood  Eegister 
Co.,   97  Md.   354,  357,   55  Atl.  525. 

"There  can  be  no  difference  between 
setting  forth  such  instrument  in  the 
body  of  the  pleading  and  in  annexing 
it  as  an  exhibit,  and  making  it  a  part 
of  the  pleading  by  a  proper  reference. 
In  each  case  the  copy  is  part  of  the 
pleading.  The  only  difference  is  in  the 
arrangement  or  sequence  of  the  parts. 
And  this  difference  is  entirely  unim- 
portant upon  the  question  whether  the 
pleading  states  a  cause  of  action." 
Lambert  v.  Haskell,  80  Cal.  611,  22 
Pae.   327. 

In  New  Jersey  under  Comp.  St.,  1911, 
p.  4090,  it  is  expressly  provided  that 
the  copy  annexed  "shall  cure  any  de- 
fect by  reason  of  not  setting  forth  the 
same,  or  the  insufficient  setting  forth 
of  the  same  in  the  body  of  the  plead- 
ing or  notice." 

Setting  Out  in  One  Count  Only. — 
Where  an  instrument  is  set  out  in  full 
in  one  count  of  a  declaration,  but  is 
neither  set  out  nor  incorporated  by 
reference  to  the  previous  count,  in  a 
subsequent  one,  it  cannot  aid  the  sec- 
ond count,  since  it  cannot  be  assumed 
that  the  instrument  counted  upon  in 
the  second  count  was  the  one  embodied 
in  the  first.  Petty  v.  Board  of  Trus- 
tees, 70  Ind.  290, 

34.  Lynah  v.  Citizens',  etc.  Bank, 
136  Ga.  344,  71  S.  E.  469;  Gibson  V. 
Robinson,  90  Ga.  756,  16  S.  E.  969,  35 
Am.  St.  Eep.  250;  Mercier  v.  Cope- 
Ian,    73   Ga.    636. 

35.  Ga. — Anderson  V.  Hilton  & 
Dodge  Lumb.  Co.,  110  Ga.  263,  34  S. 
E.  365.  Ind. — Marley  v.  National 
Bldg.,  etc.  Assn.,  28  Ind.  App.  369,  62 
N  E.  1023.  N.  J.— Metzger  v.  Cana- 
dian, etc.  Credit  System  Co.,  59  N.  J. 
L.  340,  36  Atl.  661;  Harrison  v.  Vree- 
land,  38  N.  J.  L.  366;  Brown  V.  Whar- 
ton, 5  N.  J.  L.  145. 

36.  Cal. — People  v.  De  La  Guerra, 
24  Cal.  73.  Ind.— Petty  v.  Trustees, 
etc.,  70  Tnd.  290;  Conwell  v.  Clifford, 
45  Ind.  392.    Ky.— See  Sumner  v.  Grif- 
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ffin,  130  Ky.  323,  113  S.  W.  422.  Md. 
Hanover  T.  Ins.  Co.  v.  Brown,  77  Md. 
64,  25  Atl.  989,  27  Atl.  314.  N.  J. 
Mayer  v.  Roche,  76  N.  J.  L.  433,  69 
Atl.  246.  Ohio,— Crawford  p.  Satter- 
field,  27  Ohio  St.  421.  Vt.— Saxe  v. 
City  of  Burlington,  70  Vt.  449,  41  Atl. 
438. 

Where  such  statutes  exist  it  is  not 
necessary  that  an  open  account  at- 
tached to  the  petition  as  an  exhibit 
and  appropriately  referred  to  and  made 
a  part  thereof  be  set  out  at  length  in 
the  petition.  Snowden  i}.  Snowden,  29 
Ky.  L.  Rep.  1112,  96  S.  W.  922. 

An  answer  wholly  out  of  tiie  record 
because  a  demurrer  was-  sustained 
thereto  cannot  be  made  a  part  of  an 
answer  by  a  supplemental  complaint, 
by  merely  referring  to  the  same  and 
adopting  it  as  a  part  of  the  latter  an- 
swer. Western  Union  Tel.  Co.  V.  State, 
146  Ind.  54,  44  N.  E.  793. 

Merely  leaving  the  instrument  in  the 
clerk's  office  when  filing  the  complaint 
is  not  a  sufficient  compliance  with  this 
provision,  as  it  must  be  filed  with  the 
pleading,  and  a  replication  setting  up 
the  fact  that  it  was  left  in  the  clerk's 
office  should  state  it  was  left  for  the 
purpose,  viz.,  as  part  of  the  case,  and 
should  not  be  left  to  inference.  Lam- 
son  v.  Palls,  '6  Ind.  309. 

Reference  as  Being  on  File. — Refer- 
ence in  a  pleading  to  an  instrument  as 
being  on  file  is  not  sufficiently  certain 
under  the  usual  rules  of  pleading. 
Stadler  Bros.  &  Co.  v.  Parmlee,  10  Iowa 
23. 

Instrument  Copied  on  Back  of  Peti- 
tion.— A  note  which  was  not  annexed 
as  an  exhibit,  but  copied  on  the  back 
of  the  petition  and  identified,  was  held 
to  be  an  exhibit.  Dewees  v.  Lockhart, 
1  Tex.  535. 

Incorporation  of  Court  Files  by  Ref- 
erence.— "It  is  not  uncommon  for  a 
pleading  to  refer  to,  and  incorporate 
therein,  portions  of  the  court  files  by 
specific  averment.  Such  practice  tends 
to  abbreviate  th©  record,  and  where 
confusion   or  other   harm   does  not   re- 
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a  paper  and  the  marking  of  it  as  an  exliibit  make  it  a  part  of  the 
pleading,  without  appropriate  language  in  the  pleading  making  it  a 
part  thereof."  The  pleading  should  aver  that  the  the  instrument  sued 
on  or  a  copy  thereof  has  been  filed  j^*^  in  other  words,  there  must  be 
some  reference  to  the  exhibit  filed  with  the  pleading  so  that  the  iden- 
tity of  the  paper  or  copy  filed  with  that  sued  on  may  be  apparent  of 
record.^* 


suit,  we  do  not  think  it  objectionable. 
The  practice  would  be  subject  to  the 
control  of  the  court  in  the  exercise  of 
a  sound  legal  discretion."  Wishard 
V.  McNeil,  78  Iowa  40,  42  N.  W.  578 
(wherein  complaint  was  made  of  a  pe- 
tition for  a  new  trial  because  it  re- 
ferred to  the  motion  to  set  aside  a 
default,  and  the  affidavit  supporting  it, 
and  made  them  a  part  thereof).  Thus, 
though  a  probated  will  relied  on  as  a 
defense  was  not  attached  to  the  an- 
swer as  an  exhibit,  but  was  referred 
to,  and  defendants  "make  the  will 
...  a  part  of  this  answer,  and  refer 
to  the  same  as  part  of  this  answer," 
the  defendants  cannot  be  heard  to  say- 
that  the  will  is  not  a  part  of  their 
answer  on  appeal.  Sutherland  v.  Suth- 
erland, 102  Iowa  535,  71  N.  W.  424, 
63  Am.  St.  Kep.  477. 

Filing  Sufficient  Without  Attaching. 
Thompson  v.  Recht,  158  Ind.  302,  63 
N.  E.  569,  wherein  the  court  said: 
"While  it  may  be  the  better  practice 
in  order  to  prevent  the  loss  of  exhibits, 
actually  to  fasten  them  to  the  plead- 
ing of  which  they  are  a  part,  we  do 
not  think  the  failure  to  do  so  renders 
the  pleading  insufficient  on  demurrer, 
or  makes  them  any  the  less  a  part  of 
the  pleading  with  which  they  are 
filed." 

37.  Ala.— Pike  County  v.  Hanchey, 
119  Ala.  36,  24  So.  751.  Ga.— Ander- 
son V.  Hilton,  etc.  Co.,  110  Ga.  263, 
34  S.  E.  365.  Ind.— Cook  v.  Cook,  92 
Ind.  398;  Stafford  v.  Davidson,  47  Ind. 
319;  Bennett  v.  Wainwright,  16  Ind. 
211.  la. — Miller  v.  Miller,  63  Iowa 
387,  19  N.  W.  251.  La.— Nott  v.  Bran- 
der,  14  La.  368.  Mc— Brown  v.  T.  J. 
Moss  Tie  Co.,  155  Mo.  App.  622,  134 
S.  W.  1103.  N.  J.— Shelmerdine  v. 
Lippincott,  69  N.  J.  L.  82,  54  Atl.  237; 
Melick  V.  Foster,  64  N.  J.  L.  394,  45 
Atl.  911.  N.  Y.— Booz  V.  Cleveland 
School  Furniture  Co.,  45  App.  Div.  593, 
61  N.  Y.  Supp.  407;  Mutual  Life  Ins. 
Co.  V.  Robinson,  24  App.  Div.  570,  49 
N.  Y.  Supp.  887;   Taylor    v.    MacLea, 


11  K  Y.  Supp.  640.  Ohio.— Sargent 
v.  Moore,  1  Disn.  99,  12  Ohio  Dec. 
(Reprint)  511.  Ore.— Caspary  v.  Port- 
land, 19  Ore.  496,  24  Pac.  1036,  20  Am. 
St.    Rep.    842. 

In  California,  however,  it  is  held 
that  the  exhibit  when  attached  and  re- 
ferred to  in  the  body  of  the  complaint 
as  an  exhibit  forms  a  part  of  it,  not- 
withstanding no  express  words  declar- 
ing it  to  be  so  are  used.  San  Diego, 
etc.  Bank  v.  Burns,  104  Cal.  473,  38 
Pac.   102. 

In  New  Jersey,  under  §119,  Practice 
Act  (Comp.  St.,  p.  4090),  the  copy  of 
the  writing  attached  must  be  referred 
to  in  the  body  of  the  pleading  as  so 
annexed  in  order  to  be  considered  as 
part  of  the  pleading.  And  where  a 
copy  of  the  instrument  sued  upon  was 
annexed  to  the  declaration,  with  a 
statement  which  is  used  at  common 
law  in  counting  on  a  covenant,  "as 
by  the  said  indenture  reference  there- 
to being  had  that  it  may  more  fully 
and  at  large  appear,"  does  not  comply 
with  a  statutory  provision  that  the 
pleading  must  refer  to  the  writing  as 
being  annexed.  Melick  v.  Foster,  64 
N.  J.  L.  394,  45  Atl.  911. 

Suing  Endorser  on  Note. — In  Sinker, 
etc.  Co.  V.  Fletcher,  61  Ind.  276,  where 
the  suit  was  founded  upon  the  endorse- 
ment of  a  note,  and  the  complaint 
averred  a  copy  of  the  note  was  at- 
tached as  an  exhibit,  but  did  not  aver 
that  a  copy  of  the  endorsement  was  at- 
tached, the  court  held  it  insufficient, 
though  the  copy  of  the  note  was  fol- 
lowed by  a  copy  of  the  endorsement. 

38.  Price  v.  Grand  Rapids,  etc.  Co., 
13  Ind.  58. 

Averring  Attachment  of  Copy. — 
There  should  be  an  averment  in  the 
complaint  that  the  instrument,  or  a 
copy  thereof,  is  filed  with  the  com- 
plaint. Such  an  averment  is  necessary 
to  identify  the  exliibit  and  make  it  A 
part  of  the  pleading.  Smith  v.  Clifford, 
83  Ind.  520. 

39.  Peoria,    etc.    Co.    v.   Walser,    22 
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An  nvornicnt  that  a  document  is  attached  and  filed  as  a  part  of  the 
pleadinir,  when  in  fact  it  is  not  so  attached  or  filed,  will  be  treated  as 
surplusage."^ 

Identification.  —  While  it  has  been  held  that  the  proper  course  is  to 
identify  an  instrument  referred  to  as  an  exhibit  by  placing  upon  it 
some  mark  or  designation,"*^  such  a  formality  is  not  essential,*^  it  be- 
ing held  that  if  the  instrument  follows  the  pleading  referring  to  it, 
the  presumption  will  be  that  it  is  the  one  referred  to/^ 

C.  How  Failure  To  File  Exhibits  Is  Taken  Advantage 
OF.  —  Pleadings  with  which  proper  exhibits  are  not  filed  as  required 
by  statute  may  be  demurred  to;**  but  a  complaint  is  not  demurrable 


Ind.  73,  SI;  Bennett  r.  Wainwright,  16 
Ind.  211;  Western  Assur.  Co.  v.  Me- 
Carty,  18  Ind.  App.  449,  48  N.  E.  265. 

Form. — "That  a  full,  true  and  cor- 
rect copy  of  said  agreement  is  hereto 
attached,  herewith  filed,  and  made  a 
part  of  this  complaint,  marked  Exhibit 
A."  Lake  Erie,  etc.  Co.  V.  Marott 
(Ind.  App.),  100  N.  E.  865. 

An  allegation  that  a  copy  "is  filed 
herewith,  and  made  a  part  of  this  com- 
plaint" sufficiently  identifies  the  copy. 
Reed  v.  Broadbelt,  68  Ind.  91. 

An  averment  in  a  petition  in  an 
action  upon  a  note,  that  the  defendant 
vras  indebted  to  the  plaintiff  in  a  cer- 
tain sum  due  by  "note  herewith  filed" 
w^as  held  sufficient  to  make  the  note  a 
part  of  the  petition.  Totten  v.  Cooke, 
2  Mete.  (Ky.)  275. 

40.  Lyon  &  Sons  v.  Kempinski,  1 
White   &   W.   Civ.   Cas.    (Tex.)    §79. 

In  some  states,  as  in  Connecticut, 
the  fact  that  an  exhibit  is  not  annexed 
to  a  reply  as  alleged  therein  does  not 
render  it  any  less  a  part  thereof,  since 
under  the  rule  (Prac.  Act  of  Connecti- 
cut, p.  4^,  §141),  if  an  exhibit  is  re- 
ferred to  in  the  complaint  it  is  unnec- 
essary to  annex  it.  New  Idea  Pattern 
Co.  V.  Whelan,  75  Conn.  455,  53  Atl. 
953. 

41.  MeCormick  Harv.  Mach.  Co.  v. 
Glidden,  94  Ind.  447. 

42.  MeCormick  Harv.  Mach.  Co.  v. 
Glidden,  94  Ind.  447;  Carper  v.  Kitt, 
71  Ind.  24. 

Where  Exhibit  Properly  Identified. 
The  object  of  such  references  and 
marks  is  simply  to  identify  the  paper, 
and  if  the  identification  is  sufficiently 
certain  by  other  means  the  pleading 
•will  not  be  held  bad  on  account  of 
the  failure  to  make  some  such  indi- 
cation as  "Exhibit  A."  Wall  v.  Cal- 
vin, 80  Ind.  447.     Where,  in  an  action 
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upon  a  promissory  note,  a  copy  of  a 
note  similar  to  the  one  described  in 
the  complaint  is  filed  therewith  and 
referred  to  therein  as  "a  copy  of 
which  is  filed  herewith,"  the  com- 
plaint sufficiently  identifies  such  copy, 
though  the  copy  is  not  marked  exhibit 
A  or  B.     Carper  v.  Kitt,  71   Ind.  24. 

Entitling  in  Cause. — Where  an  ex- 
hibit is  filed  with  a  declaration,  but 
not  endorsed  with  the  title  of  the  ac- 
tion, there  is  no  error  in  receiving 
evidence  as  to  the  exhibit.  Anderson 
V.  Lewis,  64  W.  Va.  297,  61   S.  E.  160. 

Exhibit  need  not  he  complete  in  it- 
self without  reference  to  the  declara- 
tion. State  V.  Seaboard  Air  L.  E.,  56 
Fla.  670,  47  So.  986. 

43.  MeCormick  Harv.  Mach.  Co.  V. 
Glidden,  94  Ind.  447. 

44.  Ga. — Eeed  v.  Equitable  Trust 
Co.,  115  Ga.  780,  42  S.  E.  102.  Idaho. 
More  V.  Elmore  County  Irr.  Co.,  3 
Idaho  729,  35  Pac.  171.  Ind.— Smith  V. 
Clifford,  83  Ind.  520;  Johnson  School 
Twp.  p.  Citizens'  Bank,  81  Ind.  515; 
Vulcan  Iron  Wks.  Co.  v.  Electric,  etc. 
Co.  (Ind.  App.),  99  N.  E.  429;  State  V. 
Adams,  15  Ind.  App.  310,  44  N.  E.  47. 
la. — Johnson  v.  Tostevin,  60  Iowa  46, 
14  N.  W.  95;  Peterson  v.  Allen,  12 
Iowa  366.  Pa.— Athens  Car  &  Coach 
Co.   V.    Elsbree,    19    Pa.    Super.    618. 

Where  it  appears  on  the  face  of  the 
complaint  that  the  suit  is  founded  upon 
a  written  instrument,  and  the  instru- 
ment is  not  filed,  a  demurrer  will  lie, 
because  "the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action."  Kiser  v.  State,  13  Ind. 
80;  Price  v.  Grand  Kapids,  etc.  Co., 
13  Ind.  58. 

Florida. — Ordinarily  an  exhibit  forms 
no  part  of  a  pleading,  and  therefore 
cannot  be  reached  by  demurrer;  and 
neither  can  the  failure  of  the  plaintiff 
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for  failure  to  set  out  exhibits  referred  to  therein,  but  which  are  not 
the  foundation  of  the  action.*^ 

"V^ile,  in  some  jurisdictions,  upon  the  failure  of  the  plaintiff  to  file 
with  his  declaration  an  exhibit  of  the  documents  relied  upon,  the  de- 
fendant may  refuse  to  plead  until  a  copy  thereof  is  filed  or  furnished 
him  ^^  or  in  other  jurisdictions,  may  avail  himself  of  such  an  omission 
by  a  motion  to  dismiss,''^  or  to  make  the  pleading  more  specific,*^  or 
by  compelling  a  filing,  when  the  document  is  produced  upon  the 
trial*"  he  cannot  take  advantage  of  the  omission  by  an  objection  to 
the  document  as  evidence,  where  it  is  clearly  competent  as  such/ 
especially  where  the  document  or  exhibit  is  not  relied  upon  m  the 


to  file  a  proper  exhibit  be  taken  ad- 
vantage of  by  demurrer,  but  by  apt 
words  the  cause  of  action,  or  a  copy 
thereof,  filed  with  the  declaration  can 
be  made  a  part  of  same,  and,  when 
both  parties  to  the  action,  as  well  as 
the  court  below,  have  treated  the  cause 
of  action  as  being  properly  a  part  of 
the  declaration  which  can  be  reached 
by  demurrer,  an  appellate  court  may 
likewise  so  treat  it,  but,  in  such  case, 
a  demurrer  interposed  to  the  declara- 
tion must  be  considered  as  being  ad- 
dressed to  the  entire  declaration,  of 
which  such  cause  of  action  forms  a 
part.  State  v.  Seaboard  Air  Line,  etc. 
E.  Co.,  56  Fla.  670,  47  So.  986. 

45.  Ferguson  v.  Hull,  136  Ind.  339, 
36  N.  E.  254. 

46.  Fla. — Waterman  v.  Mattair,  5 
Fla.  211.  La.— Hewitt  v.  Williams,  47 
La.  Ann.  742,  17  So.  269;  Smith's 
Heirs  v.  Blunt,  2  La.  132.  Ohio.— Stew- 
art &  Co.  V.  Big  Sund  Iron  Co.,  2  Ohio 
Dec.  (Reprint)  150,  wherein  the  ques- 
tion was  presented  upon  a  motion  for 
a  judgment  upon  default  of  the  de- 
fendant to  answer,  and  the  court  held 
that  as  the  exhibit  had  not  been  filed 
as  required  under  the  code  (§117), 
there  was  no  default,  and  could  be 
none  "till  a  rule  day  for  answer"  had 
passed  after  it  had  been  filed. 

47.  Graham  v.  Morstadt,  40  Mo. 
App.  333. 

Co;iira.— Hewitt  v.  Williams,  47  La. 
Ann.  742,  17  So.  269  (holding  that 
though  "it  is  no  cause  for  the  dis- 
missal of  the  suit  that  the  plaintiff 
fails  to  annex  documents  to  the  peti- 
tion, ...  the  defendant,  of  course, 
has  the  right  to  demand  an  exhibit  ot 
the  documents,  and  .  .  .  the  dismissal 
of  the  suit  will  be  the  penalty  of  plain- 
tiff's failure  to  produce");  Smith's 
Heirs  v.  Blunt,  2  La.  132. 


48.  Athens  Car  &  Coach  Co.  v.  Els- 
bree,  19  Pa.  Super.  618. 

In  Connecticut,  under  the  Practice 
Act  in  force  in  1903  (p.  44,  §141),  it 
was  held  that  "if  the  adverse  party 
desires  to  inspect  an  exhibit  pleaded 
as  annexed,  but  not  annexed  in  fact, 
his  remedy  is  by  motion  to  the  court." 
New  Idea  Pattern  Co.  V.  Whelan,  75 
Conn.  455,  53   Atl.  953. 

49.  Graham  v.  Morstadt,  40  Mo.  App. 
333. 

50.  Graham  v.  Morstadt,  40  Mo.  App. 
333;  Belt  v.  Brooklyn  Life  Ins.  Co., 
12  Mo.  App.  100;  McGehee  V.  Minter 
(Tex.  Civ.  App.),  25  S..  W.  718. 

In  Iowa,  it  has  been  held  that  the 
object  of  the  provision  of  the  stat- 
ute requiring  copies  of  notes  or  in- 
struments of  writing  sued  upon  to  be 
attached  to  the  petitiou,  was  to  ad- 
vise the  opposite  party  fully  of  the 
plaintiff's  claim,  and  to  prevent  sur- 
prise at  the  time  of  the  trial.  Where 
it  appeared,  therefore,  from  a  defend- 
ant's answer  that  he  fully  understood 
the  nature  and  character  of  the  item 
of  account  as  the  note  was  fully  re- 
ferred to  in  the  defendant's  answer, 
and  claimed  to  have  been  paid,  it  was 
held  that  he  could  not  object  to  the 
introduction  of  the  note  in  evidence, 
since  his  rights  had  not  in  any  man- 
ner been  prejudiced.  Peterson  v.  Al- 
len, 12  Iowa  '366. 

In  Pennsylvania,  it  has  been  held 
that  after  plea  pleaded  and  issue  joined 
upon  the  statement  of  an  account,  the 
failure  to  append  a  copy  of  such  copy 
would  not  prevent  the  admission  of  the 
original  writing  in  evidence  if  properly 
proven  at  the  trial.  Athens  Car  <x 
Coach  Co.  V.  Elsbree,  1&  Pa.  Super. 
618. 
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ploadinfrs  as  the  foundation  ol"  the  action,  and  therefore  not  required 
to  be  tiled  therewith/''^ 

Verdict  as  Curing  Failure  To  File,  —  The  failure  to  attach  the  exhibit  is 
not  cured  by  verdict,  but  may  be  reached  by  motion  in  arrest  of  judg- 
ment"'- unless,  as  is  generally  the  case,  a  statute  provides  that  no  judg- 
ment should  be  reversed  because  of  error  where  the  merits  of  the  case 
have  been  fairly  determined,  in  which  case  such  defect  is  cured  by 
verdict  and  cannot  be  raised  by  motion  in  arrest  of  judgment  or  by 
assignment  of  error  on  appeal.^^ 

Under  the  Pennsylvania  practice,  requiring  an  affidavit  of  defense  upon 
the  part  of  the  defendant  to  prevent  summary  judgment  against  him, 
the  failure  to  file  a  copy  of  a  writing  will  preclude  the  court  from 
rendering  judgment  for  the  plaintiff,  though  there  is  no  affidavit  of 
defense.^* 

D.  Effect  of  Filing  as  Exhibit  to  Pleading.  —  Copies  attached 
to  and  filed  with  the  pleading  as  provided  by  such  statutes  Or  rules 
of  court  form  no  part  of  such  pleading  and  cannot  be  considered  in 
testing  its  legal  sufficiency,  though  they  are  the  foundation  of  the 
action  and  the  pleading  states  it  as  a  part  thereof,^^  unless  a  statute 
or  rule  of  court  specifically  makes  it  a  part  of  the  pleading.^*'  But 
in  a  few  jurisdictions  even  though  the  statute  does  not  so  provide,  at- 
tached copies  of  instruments  constituting  the  foundation  of  the  suit 
become  a  part  of  the  pleading  when  made  so  by  averment,  and  must 
be  considered  in  connection  with  the  allegations  of  the  pleading  to 


51.  Haney  v.  Tempest,  3  Mete. 
(Ky.)    95. 

52.  Johnson  School  Twp.  v.  Citizens' 
Bank,   81   Ind.   515. 

53.  Baker  v.  Pyatt,  108  Ind.  61,  9 
N.  E.  112;  Sohn  v.  Cambern,  106  Ind. 
302,  6  N.  E.  813;  Vulcan  Iron  Wks.  Co. 
V.  Electric,  €tc.  Co.  (Ind.  App.),  99 
N.  E.  429. 

54.  Athens  Car  &  Coach  Co.  v.  Els- 
bree,  19  Pa.  Super.  618. 

55.  U.  S. — Penrose  v.  Pacific  Mut. 
Life  Ins.  Co.,  66  Fed.  253;  Oh  Chow 
V.  Hallett,  2  Sawy.  259,  18  Fed.  Cas. 
No.  10,469;  Fitch  v.  Cornell,  1  Sawy. 
156,  9  Fed.  Cas.  No.  4,834.  Ark.— Boul- 
din  V.  Jennings,  92  Ark.  299,  122  S.  W. 
639.  Colo.— Brooks  v.  Paddock,  6  Colo. 
36;  Buck  v.  Fischer,  2  Colo.  182.  Fla. 
Royal  Phosphate  Co.  v.  Van  Ness,  53 
Fla.  135,  43  So.  916;  Milligan  v.  Key- 
ser,  52  Fla.  331,  42  So.  367;  Hooker 
V.  Gallagher,  6  Fla.  351.  111.— Pear- 
sons V.  Lee,  2  111.  193;  Steele-Wedeles 
Co.  V.  Shoodoc  Pond,  etc.  Co.,  153  111. 
App.  576;  Thompson  V.  Kimball,  55  111. 
App.  249.  Miss. — Marshal  v.  Hamil- 
ton, 41  Miss.  229;  Blackwell  v.  Reid 
&  Co.,  41  Miss.  102.  Mo.— Keator  v. 
Helfenstein   Park   Realty   Co.,   231    Mo. 
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676,  132  S.  W.  1114;  Hanks  v.  Hanks, 
218  Mo.  670,  117  S.  W.  1101;  Robinson 
V.  Levy,  217  Mo.  498,  117  S.  W.  577; 
Schneider  v.  Johnson,  164  Mo.  App. 
639,  147  S.  W.  538.  Ohio.— Olney  v. 
Watts,  43  Ohio  St.  499,  3  N.  E.  354; 
Larimore  v.  Wells,  29  Ohio  St.  13.  Okla. 
Meadors  v.  Johnson,  27  Okla.  544,  112 
Pac.  1121.  S.  C— Nichols  v.  Montgom- 
ery, 68  S.  C.  332,  47  S.  E.  373;  Ordinary 
of  Charleston  v.  Mortimer,  4  Rich.  L. 
271.  S.  D.— Rust-Owen  Lumb.  Co.  v. 
Fitch,  3  S.  D.  213,  52  N.  W.  879;  Ault- 
man  &  Co.  v.  Siglinger,  2  S.  D.  442,  50 
N.  W.  911.  Wyo.— Hartford  Fire  Ins. 
Co.  V.  Kahn,  4  Wyo.  364,  34  Pac.  895. 

Where  the  proceedings  on  habeas 
corpus  are  made  a  part  of  a  complaint, 
the  averments  in  the  petition  for  the 
writ  are  not  thereby  made  averments 
in  the  complaint.  Moyer  v.  Peabody, 
212  U.  S.  78,  29  Sup.  Ct.  235,  53  L.  ed. 
418. 

56,  U.  S. — Seebass  v.  Mutual  Reserve 
Fund  L.  Assn.,  82  Fed.  792,  under  New 
Jersey  act.  Ind. — First  Nat.  Bank  v. 
Greger,  157  Ind.  479,  62  N.  E.  21; 
Indiana  Mut.  Bldg.  &  L.  Assn.  v.  Plank, 
152  Ind.  197,  52  N.  E.  991;  Fitch  v. 
Byall,  149  Ind.  554,  49  N.  E.  455;  Gunn, 
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which  it  is  attached  in  considering  the  legal  sufficiency  thereof." 
This  is  true  though  no  express  words  declare  it  to  be  so  used  f^^  but 
is  not  true  with  reference  to  papers  or  documents  that  are  not  written 
instruments  within  the  meaning  of  the  statutes,  though  they  may  be 
the  foundation  of  the  action.=^«  Nor  does  the  attaching  of  an  exhibit 
not  the  foundation  of  the  suit  make  it  a  part  of  the  pleading.  Such 
instrument  is  not  a  proper  exhibit  for  any  purpose,  and  the  sufficiency 


etc.  Co.  V.  Mexico  Pub.  Co.,  140  Ind. 
158,  39  N.  E.  443,  30  L.  R.  A.  700; 
Wilson  V.  Vance,  55  Ind.  584  (under 
2  Rev.  St.,  1876,  p.  73,  §84).  N.  J. 
Comp.  St.,  1911,  p.  4090;  Gen.  St.,  p. 
2554,  pt.  123  (provides  that  an  exhibit 
properly  referred  to  shall  constitute  a 
part  of  the  pleading  and  record). 

57.     Cal. — Georges    v.     Kessler,     131 
Cal.  183,  63  Pac.  466;  San  Diego  Coun- 
ty  Sav.   Bank   v.   Burns,   104   Cal.   473, 
38  Pac.  102.     la.— Wells  v.  Wilcox,  68 
Iowa   708,    28   N.   W.    29.     Kan.— Wal- 
burn  V.  Chenault,  43  Kan.  352,  23  Pac. 
e57;  State  v.  School  Dist.,  34  Kan.  237, 
8'   Pac.    208.     Ky. — Snowden   v.    Snow- 
den,    29  Ky.    L.   Rep.    1112,    96   S.    W. 
922.    La. — Nott  v.  Brander,  14  La.  368; 
D'Invilliers   v.   Second   Municipality,   5 
Rob.    123;     McClellan    Dry    D.    Co.    v. 
Farmers'    Alliance    Steam     Boat     Line 
Co.,  43  La.  Ann.  258,  9  So.  630;  John- 
son V.  Gennison,  18  La.  Ann.  273.  Minn. 
Realty    Rev.    Guaranty     Co.     V.     Farm 
Stock,  etc.  Co.,  79  Minn.  465,  82  N.  W. 
857;   Elliot  v.  Roche,  64  Minn.   482,  67 
N.   W.   539.     Miss. — Independent  Order 
of   Sons  V.   Moncrief,  96  Miss.   419,   50 
So.  558.     Neb. — Carson  v.  Hastings,  81 
Neb.  681,  116  N.  W.  673;  Lincoln  Mtg. 
&  T.  Co.  V.  Hutchins,  55   Neb.  158,   75 
N.  W.  538;  Pefley  v.  Johnson,  30  Neb. 
529,   46  N.   W.   710.     N.  Y.— Posner  v. 
R-osenberg,   149   App.   Div.   272,   133   N. 
Y.   Supp.    704;    Schroeder    v.    Fine,    131 
N.  Y.  Supp.  575;  Spence  v.  Woods,  134 
App.    Div.    182,    118    N.   Y.    Supp.    807; 
Slack  V.  Heath,  4  E.  D.  Smith  95,   109. 
Okla.— Grimes  v.  Cullison,  3  Okla.  368, 
41   Pac.  355.     Ore. — Caspary  v.  City  of 
Portland,    19    Ore.    496,    24    Pac.    1036. 
Pa. — Drake  v.  Philadelphia  &  R.  Co.,  5 
Pa.  Co.  Ct.  21,  21  W.  N.  C.  122.     S.  D. 
Cranmer    v.    Kohn,    11    S.    D.    245,     76 
N.    W.   937;    Rust-Owen    Lumb.    Co.    v. 
Fitch,  3  S.  D.  213,  52  N.  W.  879;  Ault- 
man    &    Co.   v.    Siglinger,    2   S.    D.   442, 
50   N.   W.  911.     Tex.— Behan    v.   Ghio, 
75   Tex.   87,   12   S.   W.   996;    Frazier   v. 
Robertson,    39    Tex.    513;    Williams    v. 
McNeil,  5   Tex.   381.     Utah.— Stephens 


V.  American  Fire  Ins.  Co.,  14  Utah  265, 
47  Pac.  83. 

While  as  a  general  principle,  a'  plan 
annexed  to  a  petition  should  be  used 
to  explain  anything  that  is  ambiguous 
or  unexplained  in  the  petition,  it  can- 
not control  a  written  description  of  the 
metes  and  bounds  of  the  land  claimed 
in  which  there  is  nothing  ambiguous. 
Remy  v.  Municipality  No.  2,  12  La. 
Ann.  500. 

An  exhibit  attached  to  an  answer 
was  held  to  be  a  pleading,  and  there- 
fore a  bar  to  a  prosecution  under  a 
federal  statute,  which  provided  that  no 
pleading  of  a  party  shall  be  used 
against  him  in  a  criminal  function,  ex- 
cept for  perjury.  Frisby  v.  United 
States,   35   App.   Cas.    (D.   C.)    513. 

Where  exhibits  are  improperly  at- 
tached to  a  complaint,  if  not  stricken 
out  on  motion,  they  will  be  considered 
a  part  of  the  complaint.  Lincoln 
Mortgage  &  Trust  Co.  v.  Hutchins,  55 
Neb.  158,  75  N.  W.  538. 

Tested  by  Demurrer. — When,  in  any 
case,  an  exhibit  so  attached  is  the 
foundation  of  the  cause  of  action  or 
defense  to  which  it  relates,  the  validity 
or  sufficiency  thereof,  as  a  matter  of 
law,  to  constitute  or  establish  such 
cause  of  action  or  defense,  may  be  de- 
termined on  demurrer  to  the  pleading 
to  which  it  is  attached.  Union  Sewer 
Pipe  Co.  V.  Olson,  82  Minn.  187,  84 
N.  W.  756. 

Utah. — Plaintiff  may  make  the  in- 
strument which  is  the  foundation  of 
the  action  a  part  of  his  complaint  by 
reference,  and  when  this  is  done  and 
the  instrument  is  attached  to  the  com- 
plaint, the  statements  contained  there- 
in may  for  some  purposes  be  considered 
in  connection  with  the  allegations  of 
the  complaint.  Orpheus  Vaud.  Co.  v. 
Clayton  Inv.  Co.   (Utah),  128  Pac.  575. 

58.  Savings  Bank  v.  Burns,  104  Cal. 
473,  38  Pac.  102. 

59.  Wilson  v.  Vance,  55  Ind.  584. 
See  supra,  II,  A,  2. 
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or  insufficiency  of  the  pleading  must  be  determined  without  reference 
to  it.*^*^ 

Aiding  or  Supplying  AUegations.  —  Wliile  an  exhibit  may  be  referred  to 
in  orclor  to  coiiiplete  and  explain  the  allegations  of  the  pleading  to 
which  it  is«  made  an  exhibit',"  or,  as  is  sometimes  said,  aid  defective 
allegations  of  the  pleading,'"-  they  cannot  be  looked  to  to  supply  mate- 
rial and  necessary  allegations.''^^     The  better  rule  is  that  the  office  of 


60.  Ark.— -Euper  v.  State,  85  Ark. 
223,  107  S.  W.  179  (citing  Sorrells  v. 
McHenry,  3S  Ark.  127);  Richardson  v. 
Williams,  37  Ark.  542.  Ind.— Lake 
Shore  &.  11.  S.  E.  Co.  v.  Smith,  29  N.  E. 
1075;  Ross  r.  Menefee,  125  Ind.  432, 
25  N.  E.  546;  Over  v.  City  of  Green- 
field, 107  Ind.  231,  5  N.  E.  872;  State 
1-.  Wenzel,  77  Ind.  428;  Ryan  v.  Cur- 
ran,  &4  Ind.  345,  31  Am.  Rep.  123; 
State  V.  Boyd,  63  Ind.  428;  State  v. 
Hauser,  63  Ind.  155;  Wharton  v.  Wil- 
son, 60  Ind.  591.  Ohio. — G Wynne  v. 
Jones,  5  Ohio  C.  C.  298. 

Newspaper  Accomxt. — Where  suit  was 
brought  for  the  wrongful  killing  of 
plaintiff's  husband  by  a  mob,  it  was 
held  improper  to  attach  as  an  exhibit 
a  newspaper  account  of  the  proceeding 
alleged  in  the  pleading,  and  made  a 
part  thereof.  Comitez  v.  Parkerson,  50 
Fed.  170. 

61.  Ark. — Lindsey  v.  Bloodworth,  97 
Ark.  541,  134  S.  W.  959;  Bouldin  v. 
Jennings,  92  Ark.  299,  122  S.  W.  639. 
Ind. — Deane  t\  Indiana  Macadam,  etc. 
Co.,  161  Ind.  371,  68  N.  E.  686;  Burk 
V.  Hill,  55  Ind.  419.  Ky.— Chicago,  St. 
L.  &  N.  O.  Co.  V.  Wilson,  25  Ky.  L. 
Rep.  525,  76  S.  W.  138.  S.  C— Cave 
V.  Gill,  59  S.  C.  256,  37  S.  E.  817.  Tex. 
Milliken  v.  Callahan,  69  Tex.  205,  6 
S.  W.  681;  Burks  v.  Watson,  48  Tex. 
107;  Kretzschmar  v.  Peschel  (Tex.  Civ. 
App.),  144  S.  W.  1021;  Panhandre  Tel. 
Co.  V.  Amarillo  (Tex.  Civ.  App.),  142 
S.  W.  638. 

62.  Fla. — North  America  Ace.  Co.  v. 
Moreland,  60  Fla.  153,  53  So.  635.  N.  C. 
Sherrill  v.  Western  Union  Tel.  Co.,  109 
N.  C.  527,  14  S.  E.  94.  Tex.— Kretz- 
schmar V.  Peschel  (Tex.  Civ.  App.),  144 
S.  W.  1022;  Milliken  v.  Callahan,  69 
Tex.  205,  6  S.  W.  681;  Burks  v.  Wat- 
son, 48  Tex.  107. 

As,  for  example,  a  description  of 
land.  Lindsey  v.  Bloodworth,  97  Ark. 
541,  134  S.  W.  959.  And  see  Whitley 
V.  Rowell,  82  Cal.  635,  23  Pac.  40,  a 
mortgage. 
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An  exhibit  may  be  looked  to  to  make 
certain  the  allegations  of  the  petition. 
Port  Huron  Engine  &  T.  Co.  v.  Mc- 
Gregor, 103  Tex.  529,  131  S.  W.  398, 
reversing  McGregor  v.  Port  Huron  En- 
gine &  T.  Co.  (Tex.  Civ.  App.),  120 
S.   W.   1128. 

While  an  exhibit  will  not  avail  to 
support  a  pleading  which  lacks  neces- 
sary allegations,  it  will  avail  the  ad- 
verse party  to  supply  any  omission 
which  would  have  been  to  his  advan- 
tage. Baltimore  &  O.  S.  W.  R.  Co.  v. 
J.  A.  Wood  &  Co.,  130  Ky.  839,  114 
S.  W.  735. 

63.  U.  S.— City  of  Nauvoo  v.  Ritter, 
97  U.  S.  389,  24  L.  ed.  1050.  Ariz. 
State  V.  Superior  Court,  125  Pac.  707; 
McPherson  v.  Hattich,  10  Ariz.  104,  85 
Pac.  731.  Cal.— Hayt  v.  Bentel,  130 
Pac.  432;  Santa  Rosa  Bank  v.  Pax- 
ton,  149  Cal.  195,  86  Pac.  193;  Estate 
of  Cook,  137  Cal.  184,  69  Pac.  968; 
Burkett  v.  Griffith,  90  Cal.  532,  27  Pac. 
527,  25  Am.  St.  Rep.  151,  13  L.  R.  A. 
707;  Whitby  v.  Rowell,  82  Cal.  635, 
23  Pac.  40,  382.  Colo.— Brooks  v.  Pad- 
dock, 6  Colo.  36.  Idaho. — Sweeney  v. 
Johnson,  130  Pac.  997.  Ind.— State  v. 
Hauser,  G3  Ind.  155.  Ky. — Bank  v.  Fos- 
ter, 146  Ky.  179,  142  S.  W.  225;  Stand- 
ard L.  Co.  V.  Colwell  (Ky.  L.  Rep.), 
117  S.  W.  286;  Baltimore,  etc.  R.  Co.  V. 
Wood,  130  Ky.  839,  114  S.  W.  735; 
Sumner  v.  Griffin,  130  Ky.  323,  113 
S.  W.  422;  Com.  v.  Licking  Val.  Bldg. 
Assn.,  118  Ky.  791,  82  S.  W.  435;  Geb- 
hard  v.  Gamier,  75  Ky.  321,  23  Am. 
Rep.  721.  Minn. — Union  Sewer  Pipe 
Co.  V.  Olson,  82  Minn.  187,  84  N.  W. 
756.  Mo. — Pomeroy  v.  Fullerton,  113 
Mo.  440,  21  S.  W.  19;  State  v.  Be- 
laney,  122  Mo.  App.  239,  99  S.  W.  1. 
S.  D. — Aultman  v.  Siglinger,  2  S.  D. 
442,  50  N.  W.  911.  Tex.— Burks  v. 
Watson,  48  Tex.  107;  Panhandle  Tel., 
etc.  Co.  V.  Amarillo  (Tex.  Civ.  App.), 
142  S.  W.  638;  Dorrance  &  Co.  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ. 
App.),  126  S.  W.  694.  Wis.— Cooper  v. 
Blood,     2    Wis.     62.       Wyo.— Sheridan 
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an  exhibit  should  be  limited  to  the  aiding  by  amplifjdng  and  making 
more  definite*and  certain  essential  allegations  of  the  complaint/'*    All 


County   Comrs.  v.   Denebrink,   15   Wyo. 
342,   89  Pac.  7. 

An  exhibit  "does  not  by  itself  con- 
stitute allegations  upon  which  issues 
may  be  formed,  irrespective  of  the  al- 
legations made  in  relation  to  it." 
Burks  V.  Watson,  48   Tex.  107,  114. 

Exhibits  attached  will  not  cure  an 
omission  to  state  a  cause  of  action. 
Cal.— Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  13  L.  E.  A.  707;  Los  An- 
geles V.  Signoret,  50  Cal.  298,  25  Am. 
St.  Eep.  151.  Ky. — City  of  Bowling 
Green  v.  Bowling  Green  Gaslight  Co., 
112  S.  "W.  917.  Tex.— Elliott  f.  Fer- 
guson, 37  Tex.  Civ.  App.  40,  83  S.  W. 
56.  The  pleading  should  allege  suffi- 
cient facts  to  constitute  a  cause  of  ac- 
tion and  then  refer  to  the  exhibit  and 
make  it  a  part  of  the  pleading.  Cal. 
Burkett  r.  Griffith.  90  Cal.  532,  27  Pac. 
527,  25  Am.  St.  Rep.  151.  Idaho.— More 
V.  Elmore  County  Irrig.  Co.,  3  Idaho 
729,  S5  Pac.  171.  Minn. — Sprague  v. 
Wells,  47  Minn.  504,  50  N.  W.  535. 
Tex. — Sherwood  v.  La  Salle  Co.  (Tex. 
Civ.  App.),  26  S.  W.  650. 

Matters  of  substance  must  be  al- 
leged in  direct  terms,  and  not  by  way 
of  recital  or  reference,  much  less  by 
exhibits  merely,  attached  to  pleadings. 
Whatever  is  an  essential  element  to  a 
cause  must  be  presented  by  distinct 
averments  and  cannot  be  left  to  in- 
ference to  be  drawn  from  the  construc- 
tion of  exhibits  attached  to  pleadings. 
Hibernian  Sav.  &  L.  Soc.  r.  Thoronton, 
117  Cal.  481,  49  Pac.  573;  Burkett  V. 
Griffith,   90   Cal.   532,   27   Pac.   527. 

An  exhibit  does  not  relieve  the  plead- 
er from  making  the  proper  allegations 
of  which  the  exhibit  may  be  the  evi- 
dence. But  an  exhibit  constituting  a 
part  of  the  petition  and  attached  to 
it  may  be  referred  to  in  aid  and  in 
explanation  of  the  allegations  in  the 
petition  on  the  subject-matter  of  the 
exhibit.  Panhandle'  Tel.  &  T.  Co.  v. 
City  of  Amarillo  (Tex.  Civ.  App.),  142 
S.  W.  638;  Wynne  r.  State  Nat.  Bank  of 
Ft.  Worth,  82  Tex.  378,  17  S.  W.  918. 
The  mere  annexing  to  the  complaint 
of  a  contract  providing  that  the  pur- 
chaser shall  have  possession  cannot  be 
treated  as  equivalent  to  an  averment 
that  possession  was  in  fact  trans- 
ferred. Ilayt  V.  Bentel  (Cal.),  130  Pac. 
432. 


An  exhibit  cannot  help  out  a  bad 
petition,  although  it  may  make  bad  a 
petition  which  is  good  upon  its  face. 
Where  a  petition  is  bad  upon  its  face, 
you  cannot  look  to  an  exhibit  for  cer- 
tain facts  not  alleged  in  the  petition. 
Bank  of  Anderson  Countv  v.  Foster, 
146  Ky.  179,  142  S.  W.  225. 

The  rule  is  well  illustrated  by  the 
case  of  Hibernia  S.  &  L.  Soc.  v.  Thor- 
onton, 117  Cal.  481,  49  Pac  573.  There 
an  action  was  brought  upon  a  promis- 
sory note.'  The  complaint  alleged  the 
making  of  the  note,  setting  forth  a 
copy  thereof,  demand,  and  non-pay- 
ment. The  note  contained  the  follow- 
ing clause:  "This  note  secured  by  a 
mortgage  of  even  date  herewith.""  The 
defendant  contended  that  the  recital 
showed  that  the  note  was  secured  by 
mortgage,  and  that  plaintiff's  only  rem- 
edy being  to  sue  for  foreclosure  (Code 
Civ.  Proc,  §726),  an  action  on  the  note 
alone  could  not  be  maintained.  But 
the  court  declined  to  give  such  effect 
to  the  recital,  saying:  "There  is  .  .  . 
no  averment  in  the  complaint  that  the 
note  was  secured  by  a  mortgage,  and 
the  recital  to  that  effect  in  the  note 
cannot,  as  matter  of  pleading,  be 
treated  as  the  equivalent  of  such  aver- 
ment. It  is  only  by  inference  or  ar- 
gument from  this  recital  that  it  can 
be  assumed  that  a  mortgage  was  ever 
executed,  and  the  rule  is  as  much  in 
force  under  the  Code  as  at  common  law 
that  argumentative  pleading  is  not  per- 
missible." Hayt  V.  Bentel  (Cal.),  130 
Pac.  432. 

Minnesota. — As  a  general  rule  the  re- 
citals in  such  exhibits  are  not  to  bo 
taken  as  substantive  allegations  of 
fact,  unless  the  pleading  be  so  framed 
as  to  show  an  intention  on  the  part 
of  the  pleader  to  make  them  such. 
Union  Sewer  Pipe  Co.  V.  Olson,  82  Minn. 
187,  84  N.  W.  756. 

64.  McPherson  v.  Hatlich,  10  Ariz. 
104,  85  Pac.  731.  See:  Cal.— San 
Diego  Countv  Sav.  Bank  v.  Busns,  104 
Cal.  473,  38"^  Pac.  102;  Ward  v.  Clay, 
82  Cal.  502,  23  Pac.  227.  Ind.— Mer 
cer  V.  Hebert,  41  Ind.  459.  la.— WelU 
V.  Wilcox,  68  Iowa  708,  28  N.  W.  29 
Kan.— State  r.  School  Dist..  34  Kan. 
237,  8  Pac.  208.  Ky,— Dodd  f.  King, 
]  Mete.  430.  Minn.— Elliot  ;;.  Koche, 
64    Minn.    482,    67    N.    W.    539.     Okla. 
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that  is  accomplished  is  that  the  pleader  thereby  charges  that  the 
exhibit  exists ;  that  it  has  been  duly  executed,  and  that  it  contains  the 
statements  and  recitals  upon  the  exhibit."'^  It  does  not  amount  to  an 
allegation  that  the  statements  and  recitals  contained  in  the  document 
are'true  and  correct,  or  that  it  is  the  intention  of  the  pleader  to  tender 
every  statement  and  recital  therein  contained  as  an  issue  in  the  case/'« 

wiiere  an  exhibit  is  filed  for  a  specific  purpose  it  cannot  be  considered, 
as  against  the  pleader,  for  a  purpose  for  which  it  was    not    filed.''^ 

E.  Original  or  Copy.  — Whilst  statutes  generally  provide  that 
either  the  original  or  a  copy  of  the  document  relied  upon  shall  be 
filed  or  attached  to  the  pleading,*'^  it  is  not  correct  practice  to  attach 
to  a  pleading  as  exhibits  original  documents  which  will  be  relied  upon 
as  evidence.'^'*    Copies  should  be  used  as  exhibits,  and  when  originals 


Whiteacre  v.  Nichols,  17  Okla.  387,  87 
Pac.  865.  S.  D.— First  Nat.  Bank  v. 
Dakota  Fire  &  M.  Ins.  Co.,  6  S,  D.  424, 
61  N.  W.  439. 

"While  the  contract  made  a  part  of 
the  declaration  (in  an  action  there- 
on), as  the  basis  of  the  cause  of  ac- 
tion cannot  be  used  to  supply  an 
omitted  allegation  essential  in  stating 
the  right  of  action,  and  if  the  allega 
tions  and  the  contract  made  a  part 
of  the  declaration  are  so  repugnant  or 
inconsistent  as  to  neutralize  each 
other,  no  cause  of  action  would  ap- 
pear, or  the  variance  may  be  fatal,  yet, 
if  the  contract  is  not  repugnant  to  or 
inconsistent  with  the  allegations,  it 
may  be  referred  to  in  support  of,  and 
may  amplify  or  elucidate,  proper  and 
sufficient  allegations."  North  Amer- 
ican Ace.  Ins.  Co.  v.  Moreland,  60  Fla. 
153,  53  So.  635. 

65.  Lambert  V.  Haskell,  80  Cal.  611, 
22  Pac.  327;  Los  Angeles  V.  Signoret, 
50  Cal.  298;  Sweeney  v.  Johnson 
(Idaho),  130  Pac.  997. 

If  the  substance  of  a  note  can  be 
gathered  from  the  complaint,  and  it  is 
not  directly  referred  to  in  the  com- 
plaint, though  attached  as  an  exhibit, 
it  is  a  part  of  such  complaint,  and  the 
complaint  is  good  when  tested  by  gen- 
eral demurrer.  Ward  V.  Clay,  82  Cal. 
502,  23  Pac.  50,  227. 

Idaho. — Pleading  an  instrument  by 
attaching  a  copy  to  the  complaint  as 
an  exhibit  thereto  does  not  tender  an 
issue  or  involve  an  assertion  of  the 
truth  of  the  statements  and  recitals 
contained  in  the  exhibit;  and,  in  order 
to  tender  an  issue  as  to  the  truth  or 
correctness  of  statements  and  recitals 
contained  in  such  exhibit,  it  is  neces- 
sary   to    plead    them     in     appropriate 
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terms;  and  a  defendant  is  not  called 
upon  to  deny  or  traverse  the  statement 
and  recitals  contained  in  an  exhibit 
unless  the  pleading  to  which  such  ex- 
hibit is  attached  alleges,  in  appropriate 
terms,  the  truth  and  correctness  of  the 
statement  or  statements  which  it  is  in- 
tended to  tender  as  an  issue  or  issues. 
Sweeney  v.  Johnson  (Idaho),  130  Pac. 
997. 

66.  Sweeney  t?.  Johnson  (Idaho),  130 
Pac.  997;  Sprague  V.  Wells,  47  Minn. 
504,  50  N.  W.  535. 

A  failure  by  a  defendant  to  except 
to  evidence  of  title,  filed  as  exhibits 
to  a  complaint,  does  not  amount  to  an 
admission  of  the  truthfulness  of  the  re- 
citals therein.  Meadors  v.  Johnson,  27 
Okla.  544,  112  Pac.  1121. 

The  text  is  supported  by  Los  An- 
geles V.  Signoret,  50  Cal.  298,  where  an 
action  was  brought  to  enforce  a  lien 
on  a  lot  in  the  city  of  Los  Angeles 
for  a  sewer  assessment.  The  lien  was 
attached  to  the  complaint  with  the  al- 
legation, "and  to  which  exhibit,  for  all 
particular  allegations  therein  contained, 
reference    is    hereby    made." 

67.  Gragg  v.  Home  Ins.  Co.,  28  Ky. 
L.  Eep.  988,  90  S.  W.  1045. 

68.  See  supra,  III,  A,  2. 

69.  Johnson  v.  American  Nat.  Life 
Ins.  Co.,  134  Ga.  800,  68  S.  E.  731. 

On  proper  and  timely  motion  the 
court  should  require  the  originals  to  be 
detached  and  copies  substituted.  But 
if  no  such  motion  is  made,  and  just 
before  the  jury  retires  the  court  is 
asked  to  have  the  exhibits  detached 
from  the  answer  of  the  defendant  and 
not  to  allow  them  to  be  taken  out  by 
the  jury,  and  not  to  allow  the  jury 
to  see  them,  a  refusal  of  such 
motion    will    not     necessitate     a     new 
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are  attached,  the  court  may  ordei^  the  substitution  of  copies/" 
The  copy  of  the  instrument  sued  upon  need  not  be  a  literal  or  exact 
copy  thereof;  a  substantial  copy  being  sufficient,'^^  since  if  the  copy 
is  sufficiently  accurate  to  identify  the  claim  and  does  not  mislead  the 
defendant,  the  purpose  of  the  statute  has  been  fulfilled.'- 

F.  Construction  op  Exhibit  in  Pleading.  —  Where  an  instru- 
ment attached  as  an  exhibit  is  not  free  from  defect  or  ambiguity,  the 
pleader  must  place  some  construction  on  it  by  averment."  But  where 
the  pleader  misconstrues  the  legal  effect  of  an  instrument  attached 
as  an  exhibit,  the  court  will  look  to  the  exhibit  and  give  the  instru- 
ment the  legal  effect  to  which  it  is  entitled.^* 


trial,  where  the  court  in  the  presence 
of  the  jury  rejects  such  papers  from 
evidence.  Johnson  v.  American  Nat. 
Life  Ins.  Co.,  134  Ga.  800,  68  S.  E. 
781. 

70.  Johnson  V.  American  Nat.  Life 
Ins.  Co.,  134  Ga.  SCO,  68  S.  E.  731. 

71.  111.— Lee  v.  Mendel,  40  111.  359. 
Ind.— Moore  v.  Sargent,  112  Ind.  484, 
14  N.  E.  466.  Ky. — Maxwell  v.  Good- 
rum,  10  B.  Mon.  286.  R.  I.— West  V. 
Darcy,   20   E.   I.   311,   38   Atl.   945. 

In  Lee  v.  Mendel,  40  111.  359,  parties 
were  sued  as  guarantors  of  a  promis- 
sory note,  and  a  copy  of  the  note  was 
filed  which  showed  the  names  of  the 
defendants  as  indorsers,  but  the  court 
held  this  a  sufficient  copy  of  the  in- 
strument sued  on,  since  "the  blank 
over  their  names  could  be  filled  up  at 
the  trial.  Their  legal  liability  arose 
from  the  mere  placing  of  their  names 
on  the  back  of  the  note  before  its  de- 
livery." 

It  was  held  immaterial  that  the  mort- 
gage described  the  note  as  bearing  in- 
terest "payable  annually,"  while  in 
the  note  exhibited  those  words  were 
omitted.  Moore  v.  Sargent,  112  Ind. 
484,   14   N.   E.   466. 

The  omission  of  a  seal  upon  the  at- 
tached copy  of  the  instrument  sued 
upon  is  not  material.  Maxwell  v.  Good- 
rum,  10  B.  Mon.  (Ky.)  286. 

The  omission  of  the  indorsement  of 
filing  of  mortgage  is  immaterial  where 
copy  of  mortgage  is  filed  only  for  pur- 
pose of  sustaining  allegations  as  to 
the  contents  of  the  instrument.  Frei- 
berg V.  Magale,  70  Tex.  116,  7  S.  W. 
684. 

Where  one  sued  upon  several 
bank  bills  of  different  denominations, 
all  issued  by  the  same  bank,  and  at- 
tached to  Ills  petition  a  copy  of  one 
bill    of    each    denomination,     with     the 


averment  that  all  the  bills  of  each  de- 
nomination were  precisely  like  the  one 
attached,  except  the  letters  and  num- 
bers, which  he  gave,  it  was  held  on 
demurrer  "because  no  copies  were  an- 
nexed," that  the  law  was  sufficiently 
complied  with.  Tarbell  v.  Stevens  & 
Co.,  7  Iowa  163. 

72.  West  V.  Darcy,  20  R.  I.  311,  38 
Atl.  945. 

"The  purpose  of  the  copy  is  to  notify 
the  defendant  of  the  particular  claim 
in  suit,  so  that  he  may  determine 
whether  he  has  a  defense  or  not,  and 
make  or  omit  to  make  his  affidavit  (of 
defense)  accordingly.  .  ...  To  in- 
sist on  an  exact  copy  would  be  to  re- 
quire a  fac  simile  or  reproduction  of 
the  original — a  degree  of  strictness 
which  would  render  the  provisions  of 
the  statute  well-nigh  impracticable  and 
consequently  inoperative."  West  v. 
Darcy,   20  R.  L   311,   312,   38   Atl.   945. 

73.  Lambert  v.  Haskell,  80  Cal.  611, 
SO  Pac.  327;  Durkee  v.  Cota,  74  Cal. 
315,  16  Pac.  5. 

When  an  exhibit  which  is  set  out 
and  left  to  speak  for  itself  is  uncer- 
tain, the  pleader  must  put  some  defi- 
nite construction  on  it  by  averment. 
Durkee  v.  Cota,  supra. 

74.  Continental  Securities  Co.  v.  In- 
terborough  R.  T.  Co.,  165  Fed.  945; 
Beham  v.  Ghio,  75  Tex.  87,  12  S.  W. 
996;  Cockrell  V.  Houston  Pack.  Co. 
(Tex.  Civ.  App.),  133  S.  W.  697. 

As  where  the  pleader  construes  a 
water  right  as  a  mere  right  of  way, 
whereas  the  language  of  the  exhibit 
shows  it  to  be  a  definite  interest  or  es- 
tate. Fudickar  v.  East  Riverside  I.  D., 
109   Cal.  29,  41   Pac.  1024. 

False  construction  struck  out  on  mo- 
tion. Stoddard  v.  Treadwell,  26  Cal. 
294. 
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G.  Variance  Between  Exhibit  and  Pleading.  —  An  exhibit  im- 
properly or  unnecessarily  filed  with  a  pleading  does  not  in  case  of  a 
variance  between  such  paper  and  the  pleading  in  any  way  limit  or 
control  the  latter.'"*  But  where  there  is  a  variance  between  the  aver- 
ments in  the  pleading  and  the  language  of  an  exhibit  which  is  the 
foundation  of  the  suit,  the  exhibit  will  ordinarily  control/"  unless 
the  pleading  and  exhibit  are  contradictory  or  so  inconsistent  as  to 


75.  Marshall  v.  Matson,  171  Ind. 
23S.  S6  N.  E.  339  (holding  that  an  ex- 
hibit of  articles  of  partnership  could 
not  control  -an  averment  as  to  the  part- 
nership, since  it  was  not  a  necessary 
exhibit  in  an  action  for  an  account- 
ing); Sevmour  First  Nat.  Bank  v. 
Greger,  157  Ind.  479,  62  N.  E.  21;  In- 
diana Mnt.  Bldg.,  etc.  Assn.  v.  Plank, 
152  lud.  197,  52  N.  E.  991;  Board  of 
Comrs.  V.  Burford,  93  Ind.  383;  Rob- 
ards    r.    Marley,    SO    Ind.    185, 

Making  a  lease  a  part  of  the  com- 
plaint as  an  exhibit  does  not  aid  the 
pleading  seeking  to  cancel  the  lease^and 
quiet  the  title  to  real  estate.  The  action 
is  not  founded  upon  the  lease,  and.the 
sufficiency  of  the  pleading  must  be  de- 
termined independent  of  the  exhibit. 
Beattj--  Nickle  Oil  Co.  v.  Smethers  (Ind. 
App.),  96  N.  E.  19. 

76.  U.  S. — Continental  Securities  Co. 
f.  Interborough  E.  T.  Co.,  165  Fed.  945; 
Willard  v.  Davis,  122  Fed.  363.  Ark. 
See  Euper  v.  State,  85  Ark.  223,  107 
S.  W.  179,  Ind.— Supreme  Lodge  K.  P. 
V.  Graham,  97  N.  E.  806;  Huber  Mfg. 
Co.  V.  Wagner,  167  Ind.  98,  78  N.  E.  329; 
Indiana  Mut.  Bldg.,  etc.  Assn.  v.  Plank, 
152  Ind.  702,  52  N.  E.  197;  Reynolds 
V.  Louisville,  etc.  R.  Co.,  143  Ind.  579, 
40  N.  E.  410;  Blackburn  v.  Crowder, 
108  Ind.  2-38,  9  N.  E.  108;  Avery  v. 
Dougherty,  102  Ind.  443,  2  N.  E.  123, 
53  Am.  Rep.  680;  Stockwell  v.  White- 
head, 47  Ind.  App.  423,  94  N.  E.  736 
(variance  in  date  of  certificate  at- 
tached and  date  alleged).  Kan. — Sharp 
f.  McColm,  79  Kan.  772,  101  Pac.  659. 
Ky. — Ingram  v.  Cincinnati,  etc.  R.  Co., 
32  Ky.  L.  Rep.  849,  107  S.  W.  239; 
Kernan  v.  Carter,  31  Ky.  L.  Rep.  865, 
104  S.  W.  308;  Covington  Gaslight  Co. 
V.  City  of  Covington,  31  Ky.  L.  Rep. 
124,  101  S.  W.  923;  Fox  v.  Clemmons, 
30  Ky.  L.  Rep.  805,  99  S.  W.  641; 
Standard  Lumber  Co.  v.  Colwell  (Ky. 
L.  Rep.),  117  S.  W.  286.  La.— Powell 
V.  Aikin,  18  La.  321;  Nott  v.  Brander, 
14  La.  368;  Compton  v.  Woolfolk,  6 
La.  272;   Hughes  v.   Harrison,   7  Mart. 

Vol.  vin 


(N.  S.)  227;  Matthews  v.  Williams,  25 
La.  Ann.  585.  Miss. — McKinney  v. 
Adams,  95  Miss.  832,  50  So.  474,  ex- 
plaining McNeill  V.  Lee,  79  Miss.  455, 
30  So.  821.  N.  J. — Dick  v.  McPherson, 
72  N.  J.  L.  332f  62  Atl.  383,  under 
Practice  Act  (Rev.  of  1903),  §119. 
N.  Y.— Kienle  V.  Gretsch  Realty  Co., 
133  App.  Div.  391,  117  N.  Y.  Supp. 
500;  Cupples  Envelope  Co.  V.  Laek- 
ner,  99  App.  Div.  231,  90  N.  Y.  Supp. 
954.  N.  D. — Johnson  v.  Kindred  State 
Bank,  12  N.  D.  336,  96  N.  W.  588.  Tex. 
Beham  v.  Ghio,  75  Tex.  87,  12  S.  W. 
996;  Freiberg  v.  Magale,  70  Tex.  116, 
7  S.  W.  684;  Longley  v.  Caruthers,  64 
Tex.  287;  Cockrell  v.  Houston  Pack. 
Co.  (Tex.  Civ.  App.),  133  S.  W.  697; 
Varn  v.  Arnold  Hat  Co.  (Tex.  Civ. 
App.),  124  S.  W.  693.  Wash.— Clark  v. 
Cross,  51  Wash.  231,  98  Pac.  607.  Wis. 
Cudworth  V.  Gaynor,  76  Wis.  296,  44 
N.  W.  1103. 

In  Clark  v.  Cross,  51  Wash.  231,  233, 
98  Pac.  607,  the  court  said:  "The  rule 
itself  is  probably  not  objectionable 
when  applied  within  proper  limits. 
For  instance,  if  the  exhibit  referred 
to  is  a  contract  which  is  the  basis  of 
the  action,  manifestly  the  rule  would 
be  a  proper  one  to  apply,  and  this  was 
the  case  in  Johnson  v.  Kindred  State 
Bank,  supra.  There  the  action  was 
founded  upon  a  written  lease,  and  the 
purpose  was  to  secure  damages  for 
a  breach  of  the  stipulation,  and 
the  court  very  properly  held  that 
the  terms  of  the  writing  would 
control  as  determining  the  sufficiency 
of  the  complaint  as  against  a  demur- 
rer. Reynolds  v.  Louisville,  etc.  E, 
Co.,  supra,  is  a  similar  case,  the  ac- 
tion being  upon  a  contract,  and  the 
rule  announced  was  with  reference  to 
that  fact.  Any  other  rule  in  those 
cases  would  have  annulled  the  general 
rule  that  the  terms  of  a  written  con- 
tract cannot  be  disputed  or  varied  by 
parol  testimony,  which  in  those  cases 
would  have  been  the  only  effective  way 
of  proving  the  allegations  of  the  com- 
plaint." 
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be  repugnant/^  However,  this  is  not  necessarily  the  effect  of  an 
exhibit,  its  purpose  being  merely  to  aid,  elucidate,  and  explain  the 
specific  allegations  in  the  pleadings  and  not  to  control.''* 

Objections  on  Ground  of  Variance.  —  Since  in  some  jurisdictions  a  cor- 
rect copy  of  a  document  appended  to  a  declaration  in  an  action 
founded  thereon,  cures  any  misrecital  of  it  in  the  body  of  the  declara- 
tion,"'' where  there  is  a  variance  between  the  description  in  the  pleading 
and  the  copy,  no  objection  can  be  made  on  th-tt  account  upon  the 
trial;®*'  and  it  is  too  late  by  writ  of  error  to  object  thereto.^^  If  the 
adverse  party  desires  that  the  copy  of  the  instrument  and  the  de- 
scription in  the  pleading  correspond  precisely,^-  or  if  the  variance 
between  the  pleading  and  the  exhibit  is  fatal  *^  he  should  file  a  de- 


77.  Thus  in  Smith  v.  Briggs-Weaver 
Mach.  Co.  (Tex.  Civ.  App.),  132  S.  W. 
954,  the  petition,  in  an  action  upon 
an  account,  and  the  exhibit  of  the  ac- 
count were  contradictory,  and  it  was 
held  that  an  objection  on  that  ground 
should  have  been  sustained. 

Variance  may  be  fatal  if  the  al- 
legations of  the  complaint  and  a  con- 
tract made  a  part  of  it  are  so  repug- 
nant or  inconsistent  as  to  neutralize 
each  other.  North  American  Ace. 
Ins.  Co.  V.  Moreland,  60  Fla.  153,  53 
So.  635. 

In  California,  when  the  allegations 
of  a  complaint  are  inconsistent  with 
an  exhibit  attached,  a  demurrer  for 
ambiguity  and  uncertainty  is  well  tak- 
en. Palmer  v.  Lavigne,  104  Cal.  30, 
37  Pac.  775;  Blasingame  v.  Home  Ins. 
Co.,  75  gal.  633,  636,  17  Pac.  925; 
Mendocino  County  v.  Morris,  32  Cal. 
145;  San  Francisco  Sulphur  Co.  V. 
Aetna  Indemnity  Co.,  11  Cal.  App.  695, 
106  Pac.   111. 

78.  Browning  V.  El  Paso  Lumb.  Co. 
(Tex.  Civ.  App.),  140  S.  W.  386;  Mc- 
Gregor V.  Port  Huron  Engine,  etc.  Co. 
(Tex.   Civ.  App.),   120   S.  W.   1128. 

In  Browning  v.  El  Paso  Lumb.  Co. 
(Tex.  Civ.  App.),  140  S.  W.  386,  the 
court  held  that  while  "where  a  writ- 
ten instrument  is  attached  and  made  a 
part  of  a  pleading,  it  would  correct  a 
misdescription  thereof  in  the  pleading, 
and  in  such  case  would  control,"  such 
a  rule  would  not  always  obtain.  There- 
fore, where  the  allegations  in  the 
original  petition  in  an  action  upon  an 
open  account,  of  the  amount  due  and 
sued  for,  did  not  correspond  with  tho 
items  as  set  out  in  the  exhibit  there- 
to, it  was  held  that  as  the  exhibit  in 
such  case  was  merely  to  aid  and  ex- 
plain the   allegations  in   the   pleadings 


it  would  not  control  the  averments 
thereof. 

See  supra.  III,  D. 

Writing  Is  Not  Conclusive  on  De- 
murrer.— The  attaching  of  a  receipt 
bearing  a  certain  date  as  an  exhibit  to 
a  complaint  is  not  conclusive  evidence 
that  the  date  is  correct  if  the  com- 
plaint alleges  otherwise;  the  true  date 
may  be  shown.  Erickson  v.  Brookings 
Co.,  3  S.  D.  434,  531  N.  W.  857,  18 
L.  R.  A.  347. 

79.  Madera  V.  Jones,  Morris  (Iowa) 
204  (variance  between  note  set  forth 
in  declaration  and  one  given  in  evi- 
dence) ;  Walker  v.  Ayres,  Morris 
(Iowa)   200. 

80.  Carothers  r.  Green,  ^dorris 
(Iowa)  429;  Beham  V.  Ghio,  75  Tex. 
87,  12  S.  W.  996;  Spencer  v.  McCarty, 

46  Tex.   213. 

81.  Carothers  v.  Green,  Morris 
(Iowa)  429;  Madera  v.  Jones,  Morris 
(Iowa)  204;  Walker  v.  Ayres,  Morris 
(Iowa)    200. 

Reason. — A  variance  between  a  copy 
of  an  instrument  filed  with  a  pleading 
as  an  exhibit,  forming  the  basis  of 
the  action,  and  the  averments  of  the 
pleading,  can  be  avoided  by  amend- 
ment, and  therefore  will  be  disregarded 
upon  appeal.     Stockwell  v.  Whitehead, 

47  Ind.  App.  423,  94  N.  E.   736. 

82.  Walker  v.  Ayres,  Morris  (Iowa) 
200. 

83.  Palmer  v.  Lavigne,  104  Cal.  30, 
37  Pac.  175;  Blasingame  v.  Home  Ins. 
Co.,  75  Cal.  633,  17  Pac.  925;  Men- 
docino County  V.  Morris,  32  Cal.  145; 
San  Francisco  Sulphur  Co.  v.  Aetna  In- 
demnity Co.,  11  Cal.  App.  695,  106  Pac. 
Ill;  Clark  v.  Cross,  51  Wash.  231,  98 
Pac.  607. 

Immaterial  Variance. — Where  a  com- 
plaint   alleged    that    a    guardian    was 
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murrcr  at  the  proper  time,^*  or  move  for  judgment  upon  the  plcading.^'^ 
II.  Amendment,  —  An  exhibit  which  has  been  incorrectly  set 
forth  may  be  amended,^"  it  being  within  the  discretion  of  the  court 
to  allow  an  amendment  of  the  copy  on  the  trial  where  the  mistakes  are 
merely  clerical.^^ 

I.  Verification.  —  It  is  sometimes  required  that  a  verification  shall 
be  attached  to  the  exhibit.**^ 

IV.  IN  EQUITY.  —  A.  Necessity  for  Attaching  and  Method 
Thereof.  —  While  under  the  early  rule  in  chancery,  any  writing  might 
be  made  a  part  of  a  pleading  by  being  properly  referred  to,  without 
being  copied  therein,^**  in  some  jurisdictions  the  pleading  should  set 


appointed  by  the  court  of  common 
pleas,  and  the  bond  of  the  guardian 
as  exhibited  showed  that  he  was  ap- 
pointed by  the  circuit  court,  the  vari- 
ance was  held  not  to  vitiate  the  com- 
plaint, since  under  the  statute  (2  E.  S., 
1876,  p.  311)  it  was  provided  that  no 
such  bond  should  be  void  for  want  of 
form  of  substance  or  recital,  etc. 
Stroup   r.   State,   70   Ind.   495. 

84.  Clark  v.  Cross,  51  Wash.  231, 
98  Pac.  607,  wherein  there  was  a  fail- 
ure to  demur,  and  the  court  held  it 
too  late  to  press  objection  of  variance 
upon   the   trial   to   the   merits. 

Special  Demurrer. — In  California  the 
variance  between  the  exhibit  and  the 
allegations  of  the  complaint  cannot  be 
raised  by  general  demurrer,  but  must 
be  raised  by  special  demurrer.  San 
Francisco  Sulphur  Co.  v.  Aetna  Indem- 
nity Co.,  11  Cal.  App.  695,  106  Pac. 
Ill,  citing  Palmer  v.  Lavigne,  104  Cal. 
30,  37  Pac.  775;  Blasingame  V.  Home 
Ins.  Co.,  75  Cal.  633,  636,  17  Pac.  925; 
Mendocino  County  V.  Morris,  32-  Cal. 
145. 

Under  Massachusetts  Practice  Act  a 
plaintiff  might  annex  as  an  exhibit  a 
contract  relied  upon  or  plead  its  legal 
effect,  and  in  a  suit  where  a  plaintiff 
pleaded  the  legal  effect  of  a  contract 
and  attached  a  copy  as  an  exhibit  the 
allegation  of  the  complaint  controls  the 
contract,  and  if  there  is  a  variance  it 
cannot  be  raised  on  demurrer  but  must 
be  shown  on  the  trial.  Joy  v.  Glidden 
Varnish  Co.,  83  Fed.  90. 

85.  Clark  v.  Cross,  51  Wash.  231,  98 
Pac.  607,  wherein  "the  appellants  stood 
by  and  allowed  the  case  to  go  to  trial 
on  the  merits,"  and  the  court  held  that 
"under  such  circumstances,  the  court 
was  justified  in  deciding  the  case  on  its 
merits,   and   if   necessary,   in    consider- 
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ing    the    pleadings    amended     to     cor- 
respond with  the  facts  proven," 

86.  Ga. — Cliapman  V.  Skellie,  65  Ga. 
124.  Ind.— Mutual  Ben.  Life  Ins.  Co. 
V.  Cannon,  48  Ind.  264.  la. — Stevens 
V.  Campbell,  6  Iowa  538.  W.  Va. 
Staats  V.  Georgia  Home  Ins.  Co.,  57  W. 
Va.  571,   50  S.  E.  815. 

87.  Stratton  v.  Henderson,  26  111. 
68. 

88.  A  certificate  of  the  clerk  of  the 
United  States  Circuit  Court  held  to  be 
sufficient  verification  to  a  pleading  filed 
in  his  court.  Ely  v.  Frisbie,  17  Cal. 
250. 

89.  Brown  V.  Eedwyne,  16  Ga.  67, 
73. 

Where  a  defendant  in  his  answer 
alleged  the  legal  effect  of  a  deed  in  his 
possession  without  annexing  a  copy 
thereof,  but  for  greater  certainty  craved 
leave  to  refer  to  the  same  when  pro- 
duced, it  was  held  that  he  made  it  a 
part  of  the  answer  so  far  as  to  entitle 
the  complainant  to  an  order  for  the 
production  of  the  deed.  Koosevelt  v. 
Ellithorp,  10  Paige  (N.  Y.)  415.  But 
if  no  such  order  is  obtained,  and  the 
deed  itself  is  not  produced  upon  the 
hearing  by  either  party,  only  the  sub- 
stance of  the  deed,  as  stated  in  the 
answer,  is  to  be  considered  before  the 
court  as  a  part  of  the  pleadings  in 
the  suit.     Eoosevelt  V.  Ellithorp,  supra. 

Reference.  —  "In  stating  deeds  or 
other  written  instruments  in  a  bill,  it 
is  usual  to  refer  to  the  instrument  it- 
self, in  some  such  words  as  the  fol- 
lowing, namely:  'as  by  the  said  in- 
denture, when  produced  will  appear.' 
The  effect  of  such  reference  is  to  make 
the  whole  instrument  referred  to  part 
of  the  record.  The  effect  of  referring 
to  it  is  to  enable  the  plaintiff  to  rely 
upon  every  part  of  the  instrument,  and 
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forth  copies  of  the  instruments  under  which  the  party's  right  or 
claim  was  created,""  or  contain  an  averment  setting  forth  the  terms 
thereof.**^  And  now,  in  most  jurisdictions,  if  either  party  to  a  suit 
in  chancery  relies  upon  any  instrument  or  writing,  as  ds  required  in 
pleading  at  law,  he  must  in  his  pleading  state  the  substance  thereof,^^ 


to  prevent  his  becoming  precluded 
from  availing  himself,  at  the  hearing, 
of  any  portion,  either  of  its  recital  or 
operative  part,  which  may  not  be  in- 
serted in  the  bill.  Thus  it  seems  that 
a  plaintiff  may,  by  his  bill,  state  sim- 
ply the  date  and  general  purport  of 
any  particular  deed  or  instrument  un- 
der which  he  claims,  and  that  such 
statement,  provided  it  is  accompanied 
by  a  reference  to  the  deed  itself,  will 
be  sufficient."  Loewenstein  v.  Eapp,  67 
111.  App.  678,  680;  Swetland  v.  Swet- 
land,  3  Mich.  482. 

90.  Marshall  v.  Turnbull,  34  Fed. 
827;  Little  v.  Snedecor,  52  Ala.  167. 

An  allegation  in  a  bill  to  enforce  a 
lien  upon  land  for  the  unpaid  purchase 
money,  that  the  complainant  is  the 
hona  fide  holder  and  transferee  of  a 
note,  and  that  the  same  is  unpaid,  is, 
in  connection  with  a  copy  of  the  note 
exhibited,  a  sufficient  allegation  of 
title.     Owen  v.  Moore,  14  Ala.  640. 

91.  Marshall  v.  Turnbull,  34  Fed. 
827. 

Setting  Up  Instrument  in  Haec  Verba. 
A  bill  or  an  answer  ought  not,  or- 
dinarily, to  set  forth  deeds  in  haec 
verba.  Hood  f.  Inman,  4  Johns.  Ch. 
(N.  Y.)  437;  Mohler  v.  Ephrata  Water 
Co.,  16  Pa.  Co.  Ct.  493.  And  it  is  al- 
lowable in  many  cases  to  strike  out 
deeds,  writings  or  records  recited  in 
a  bill  in  such  manner  as  to  be  im- 
pertinent. Goodrich  v.  Eodney,  1  Minn. 
19'5.  If  a  pleader  sets  forth  only  so 
much  of  the  instrument  as  is  material 
to  the  point  in  question  (Hood  v.  In- 
man, supra),  or  avers  his  readiness  to 
furnish  copies  of  them  (Mohler  v. 
Ephrata  Water  Co.,  supra)  it  is  suffi- 
cient. 

A  bill  to  foreclose  a  mortgage  which 
covers  the  wife's  equitable  estate  must 
show  the  capacity  of  the  wife  to  charge 
or  convey  it.  "This  can  be  shown 
only  by  stating  the  deed  or  other  in- 
strument conferring  the  capacity.  It 
is  not  necessary  to  set  it  out  in  haec 
verba,  but  its  substance  must  be  shown, 
that  the  court  may  determine  whether 
the   capacity  to  make  the  contract,  or 


enter  into  the  alienation  <s  conferred." 
Sprague  r.  Shields,  61  Ala.  428. 

92.  U.  S.— Electrolfbration  Co.  v. 
Jackson,  52  Fed.  773,  776.  Ark,— Brodiy 
V.  Skelton,  11  Ark.  120,  1^5,  under 
§48,  ch.  23  of  Digest.  Mass.— See 
Com.  V.  Hersey,  9  N.  E.  837.  Miss. 
Harvey  v.  Kelly,  41  Miss.  490,  493. 
N.  C— King  V.  Trice,  38  N.  C.  568, 
574;  Martin  v.  McBryde,  38  N.  C.  531, 
534. 

"It  is  indeed  admissible  to  a  certain 
extent,  in  pleading  in  chancery,  to  file 
written  evidence  as  exhibits,  and  to  re- 
fer to  them  as  a  part  of  the  bill  or  an- 
swer, but  good  pleading  requires  that 
everything  that  is  material  to  the  case 
should  be  set  forth  in  the  pleading  it- 
self by  proper  averments.  This  may 
be  done  in  general  terms,  and  the  ex- 
hibit may  be  referred  to  for  greater 
certainty  as  to  particular  details,  but 
the  pleading  ought  to  contain  the  sub- 
stance of  the  case."  Harvey  v.  Kelly, 
41  Miss.  490,  493,  quoted  in  Terry  v. 
Jones,  44  Miss.  540. 

The  Federal  Equity  Rule  t^at  pro- 
hibits the  "stuffing"  of  a  biTl  with 
writings  in  liaec  verba  does  not  dis- 
pense with  a  clear,  explicit,  and  suffi- 
cient description  to  give  the  defendant 
notice  of  the  subject-matter  of  the  com- 
plaint. A  general  statement,  accom- 
panied by  an  exhibit  of  the  document 
relied  upon,  or  a  copy  of  It,  does  not 
meet  the  rule  of  pleading  above  stated. 
Electrolibration  Co.  v.  Jackson,  52  Fed, 
773. 

Deed  or  Will. — In  pleadings  in  equity, 
Involving  the  construction  pf  deeds  or 
wills,  so  much  of  the  deed  or  will  as 
constitutes  the  party's  title  should  be 
set  forth  in  the  body  of  the  pleading 
so  that  the  title  may  be  seen  in  the 
pleadings  and  not  merely  in  the  proofs. 
King  V.  Trice,  38  N.  C.  568". 

Patent.— "If  a  party  avers  that  he 
liolds  title  to  anything  by  a  certain 
instrument,  which  he  annexes,  and  that 
instrument  both  grants  the  title  and 
describes  the  full  extent  of  the  rights 
conferred,  ...  it  is  equivalent 
to    an    averment    that    he    has    title    to 
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and  file  with  or  attach  to  such  pleading 'as  an  exhibit,  such  paper  or 
instrumeut,  or  a  true  or  authenticated  copy  thereof,"^  or  assign  by 
proper  allegations  in  his  bill  some  satisfactory  reason  for  their  non- 
production.'-*^  This  rule  obtains  especially  whon  the  writings  relied 
upon  are  a  record  of  a  former  suit,  whether  between  the  same  or 
ditferent  parties,'*'^  though  in  some  states  a  pending  suit  can  be  in- 
corporated by  reference,  without  attaching  the  record  as  an  exhibit.^" 


all  the  rights  specifically  described  in 
such  instrument."  American  Bell  Tel. 
Co.  r.  Southern  Tel.  Co.,  3-4  Fed.  803, 
which  was  a  suit  in  equity  to  enjoin 
the   infringement  of  a  patent. 

93.  U.  S. — Levy  V.  Arredondo,  12 
Pet.  21 S,  9  L.  ed.  1062.  Ark.— Brodie 
V.  Skelton,  11  Ark.  120,  135,  under 
§48,  ch.  28  of  Digest.  Ga. — Brown  v. 
Eedwyne,  16  Ga.  67,  73.  *Md. — Nagen- 
gast  V.  Alz,  93  Md.  522,  49  Atl.  333; 
Baltimore  v.  Coates,  85  Md.  530,  535, 
37  All.  18;  Morton  v.  Grafflin,  68  Md. 
545,  556,  13  Atl.  341,  15  Atl.  298; 
Banks  v.  Busey,  34  Md.  437;  Keighler 
r.  Savage  Mfg.  Co.,  12  Md.  383.  Mass. 
Com.  V.  Hersey,  9  N.  E.  837.  N.  C. 
King  V.  Trice,  38  N.  C.  568;  Martin  v. 
McBryde,  38  N.  C.  531.  W.  Va.— See 
Lamb  t\  Cecil,   25  W.  Va.   288. 

Under  the  chancery  rule  in  Tennessee, 
exhibits  may  be  filed  at  the  time  the 
bills,  etc.,  are  filed,  or  the  same  may 
be  filed  thereafter  on  the  order  of  the 
chancellor.  Carter  V.  Mayor  of  Chat- 
tanooga  (Tenn.),  48  S.  W.  117. 

Bill  for  Injunction. — "The  rule  of 
law  upon  this  point  is  well  settled  that, 
if  the  complainant  seeks  the  interven- 
tion of  a  court  of  equity  by  way  of 
injunction  he  must  make  out  a  clear 
case,  and  if  he  has  in  his  possession 
or  can  produce  authenticated  copies  of 
papers  or  instruments  of  writing  on 
which  his  equity  rests,  such  papers  or 
instruments  of  writing  or  copies  there- 
of must  be  filed  in  support  of  the  bill, 
in  order  that  the  court  may  see  that 
he  is  entitled  to  the  relief  prayed." 
Kagengast  v.  Alz,  93  Md.  522,  525,  49 
Atl.  333.  Thus  the  mere  oath  of  the 
party  to  the  existence  of  a  debt,  of 
which  he  holds  in  his  possession  the 
written  evidence,  and  makes  no  exhi- 
bition thereof  and  assigns  no  satisfac- 
tory reason  for  its  non-production,  will 
not  be  regarded,  on  an  application  for 
an  injunction,  as  any  proof  of  the 
debt.  .Hankey  v.  Abrahams,  28  Md. 
588. 

See  the  title  "Injunctions." 

Violation    of   Copyright. — In     a    bill 
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seeking  an  injunction  for  a  violation 
of  a  copyright,  it  is  proper  to  attach 
as  exhibits  to  the  bill,  copies  of  the 
infringed  and  infringing  articles. 
Black  V.  Allen  Co.,  42  Fed.  618,  9  L. 
E.  A.  433. 

94.  Nagengast  V.  'Alz,  93  Md.  522, 
49  Atl.  333;  Baltimore  v.  Coates,  85 
Md.  531,  37  Atl.  18;  Morton  v.  Graf- 
flin, 68  Md.  545,  556,  13  Atl.  341,  15 
Atl.  298;   Banks  v.  Busey,  34  Md.  437. 

Where  it  appears  from  the  bill  that 
the  complainant  is  not  in  possession  of 
the  instrument  or  writing  relied  upon, 
the  failure  to  attach  it  is  excused. 
Haight  r.  Burr,  19  Md.  130,  135. 

95.  Holliday  v.  Eiordon,  12  Ga. 
417;  Demere  v.  Scranton,  8  Ga.  43; 
Carr  u  Bob,  7  Dana  (Ky.)   417. 

Thus,  where  a  complainant  in  a  bill 
desires  to  make  the  record  of  a  former 
suit  a  part  of  his  bill  of  complaint, 
he  must  annex  a  certified  copy  of  such 
former  suit  to  his  bill  as  an  exhibit. 
A  mere  reference  to  the  record  of  the 
court  does  not  make  such  record  a  part 
of  the  bill.  Holliday  v.  Eiordon,  12 
Ga.  417;  Demere  v.  Scranton,  8  Ga. 
43. 

The  same  is  true  when  a  defendant 
refers  in  his  answer  to  proceedings 
which  have  transpired  in  another  cause. 
Demere  i\  Scranton,  8  Ga.  43. 

In  Tennessee,  it  is  held,  however, 
that  the  practice  of  attempting  to 
make  the  record  of  other  causes  ex- 
hibits to  the  bill  cannot  be  sanctioned. 
"The  pleadings  should  state  the  facts 
relied  upon  in  a  succinct  and  orderly 
manner,  without  unnecessary  prolixity 
or  detail,  and  if  the  records  of  former 
causes  contained  any  material  fact  it 
should  be  so  stated,  but  it  cannot  be 
allowed  that  in  this  mode  voluminous 
records  in  other  causes  may  be  referred 
to  as  exhibits  so  as  to  give  the  com- 
plainants the  benefit  of  having  stated 
in  his  bill  every  fact  appearing  in 
these  records."  Ramsey  v.  Temple,  3 
Lea  252,  256. 

96.  Daniel  v.  Smythe,  5  B.  Mon. 
(Ky.)    347. 
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A  copy  of  the  paper  or  instrument  relied  upon  is  sufficient  as  an 
exhibit,"  but  the  party  should  hold  the  original  subject  to  the  order 
of  the  court  and  inspection  of  other  parties,  if  such  be  within  his 
power.^^  .    . 

But  instruments  which  a  complainajit  relies  upon  as  evidence  of  admissions 
of  the  defendant,  and  not  as  the  foundation  of  the  suit,  need  not  be 
filed  as  exhibits  to  a  bill."'* 

B.  Exhibits  as  Part  of  Pleading,  and  in  Aid  Thereof.  —  In  suits 
in  chancery,  the  exhibits  which  are  filed  with  or  attached  to  the 
pleadings,  in  legal  intendment  are  made  a  part  thereof.^     While  in 


Thus  where  a  bill  in  chancery,  seek- 
ing an  injunction,  refers  to  another  bill 
pending  in  the  same  court,  in  ^pari 
materia,  and  intimately  connected  with 
it,  the  court  may  invoke  the  allegations 
of  the  latter  bill.and  the  answer  there- 
to, in  deciding  upon  the  prayer  oi  the 
former.  Bolton  v.  Flournoy,  E.  M. 
Charlt.  (Ga.)  125. 

But  see  Moses  v.  Brodie,  1  Tenn.  Ch. 
397,  holding  that  a  bill  in  equity  must 
be  complete  in  itself,  by  allegations 
embodied  in  it  or  by  exhibits  attached 
to  it,  and  that  a  general  reference  in 
an  original  bill  to  the  charges  of  an- 
other pending  bill,  even  if  filed  in  the 
same  court,  would  not  make  the  latter 
charges  a  part  of  such  bill. 

97.  Authenticated  Copy  of  Deed. 
It  is  sufficient  to  file  a  properly  authen- 
ticated copy  from  the  record  of  a 
deed.  Lamb  v.  Cecil,  25  W.  Va.  288, 
296. 

98.  Brodie  v.  Skelton,  11  Ark.  120, 
135,  under  §48,  ch.  28  of  Digest. 

99.  Ark. — Trapnall  v.  Byrd  's  Admrs., 

22  Ark.  10,  16.  Iowa. — Walkup  v.  Zeh- 
ring,  13  Iowa  306.  Md.— Baltimore  v. 
Coates,  85  Md.  531,  37  Atl.  18.  W.  Va. 
Suit  V.  Hochstetter  Oil  Co.,  63  W.  Va. 
317,  61   S.  E.  307. 

U.  s. — Bvers  v.  Surget,  19  How. 

15   L.    ed.'  670    (affirming    23    Fed. 

No.  13,629);  Shackleton  v.  Bag- 
galey,  170  Fed.  57,  95  C.  C.  A.  505. 
Ala. — Minter    v.    Mobile   Branch   Bank, 

23  Ala.  762.  Ark.— Swift  v.  Erwin, 
148  S.  W.  267;  Cox  v.  Smith,  99  Ark. 
218,  138  a.  W.  978;  Koons  v.  Markle, 
94  Ark.  572,  127  S.  W.  959;  Cozort  & 
MoGehee  v.  Dunbar,  91  Ark.  400,  121 
S.  W.  270;  McMillian  v.  Morgan,  90 
Ark.  100,  118  S.  W.  407;  American 
Freehold,  etc.  Co.  v.  McManus,  68  Ark. 
263,  58  S.  W,.  350;  Beavers  v.  liaucum, 
33  Ark.  722.  Ga.— Bolton  v.  Flournoy, 
K.    M.    Charlt.    125.      111.— Brunner     v. 


1. 

303, 
Cas. 


Equitable  Life  Assur.  Soc,  100  111. 
App.  22;  Loewenstein  v.  Eapp,  67  111. 
App.  678;  Nat.  Park  Bank  of  N.  Y. 
V.  Halle,  30  111.  App.  17.  Mich.— Swet- 
land  V.  Swetland,  3  Mich.  482.  W.  Va. 
Board  of  Education  v.  Berry,  62  W.  Va. 
433,  59  S.  E.  169;  Richardson  v.  Ebert, 
61  W.  Va.  523,  56  S.  E.  887;  Sadler 
V.  Taylor,  49  W.  Va.  104,  38  S.  E.  583; 
Kester  v.  Lyon,  40  W.  Va.  161,  20 
S.  E.  933;  Bias  v.  Vickers,  27  W.  Va. 
456. 

"When  a  document  is  referred  to  in 
a  bill  as  an  exhibit  and  attached  there- 
to, and  the  whole  bill  shows  that  com- 
plainant treats  it  as  a  part  thereof,  it 
should  also  be  treated  by  the  court  as 
a  part  of  the  bill."  Brunner  v.  Equit- 
able Life  Assur.  Soc,  100  HI.  App. 
22,   25. 

Alleging  Names  of  Stockholders  of 
Corporation  by  Exhibit. — Where  the 
only  allegations  in  the  charging  part 
of  a  bill  to  cancel  certain  shares  of 
stock  of  a  corporation,  in  respect  to 
the  stockholders,  was  "that  the  pres- 
ent holders  of  said  shares  and  num- 
ber of  shares  held  by  each  and  the 
respective  certificates  therefor  are  as 
appears  upon  the  schedule  hereto  an- 
nexed and  marked  'Exhibit  F,'  and 
made  a  part  of  this  bill  to  which  your 
orator  refers,"  but  the  prayer  for  re- 
lief repeated  all  these  names,  it  was 
held  that  the  reference  to  the  schedule, 
together  with  its  annexation  was  equiv- 
alent to  having  mentioned  all  the  stock- 
holders severally  in  the  charging  part, 
and  the  bill  was  sufficient  as  against 
this  objection.  McMaster  v.  Drew  (N. 
J.  Eq.),  &8  Atl.  771. 

Plea. — Where  an  exhibit  is  attached 
to  a  plea,  the  plea  must  be  read  pre- 
cisely as  it  would  be  if  the  document 
had  been  introduced  in  its  very  terms 
into  the  body  of  the  plea.     Wheeler  v. 
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some  jnrisdictioiis  where  the  exhibits  are  properly  attached  they  may 
be  looked  to  in  aid  of  a  defective  bill,  on  demurrer,  or  motion  to 
dismiss  for  want  of  equity,-  in  others,  an  exhibit  will  not  be  referred 
to,  upon  demurrer  to  the  sufficiency  of  the  pleading,  either  in  aid  or 
derogation  of  its  allegations,^  except  in  so  far  as  the  contents  of  the 
exhibit  are  stated  in  the  pleading,* 

C.  How  F.ULURE  To  File  Exhibits  Is  TmvEN  Advantage  op. 
Where  exhibits  referred  to  in  a  bill  as  the  foundation  of  the  suit,  are 
not  filed  or  set  forth  in  the  bill,  it  is  demurrable.^     But,  where  the 


McCormick,  8  Blatchf.  267,  29  Fed. 
Cas.  No.  17.498. 

An  exhibit  attached  to  the  answer 
in  equity  is  a  pleading  within  §860  of 
Kev.  St.  (U.  S.  Comp.  St.,  p.  661)  pro- 
hibiting the  use  of  any  pleading  of  a 
party  as  evidence  against  him  in  any 
criminal  prosecution,  etc.  Frisby  v. 
United  States,  35  App.  Cas.  (D.  C.)  513. 

Amplifies  the  Pleading. — The  attach- 
ing to  an  answer  of  a  copy  of  a  deed 
only  amplifies  the  pleading.  Shepard 
V.  Shepard,   36  Mich.   173. 

Estoppel  To  Deny  Exhibits  Part  of 
Pleading. — A  defendant  is  estopped 
from  claiming  that  additional  writings, 
attached  as  exhibits  to  the  amendments 
to  a  bill,  were  not  made  a  part  of  the 
amended  bill,  where  the  demurrer  is 
one  to  the  second  amended  bill  and 
the  amendments  thereto,  since  he  there- 
by admits  that  the  writings  attached 
are  included  in  the  amendments  to  the 
bill.  Fowler  v.  Fowler,  204  111.  82,  68 
N.  E.  414. 

Where  Complainant  Uhable  To  Ob- 
tain a  Copy  of  Exhibit  To  Be  Set  Up. 
Where  it  is  alleged  that  the  liability 
of  a  fraternal  order  became  fixed  by 
certain  by-laws,  and  references  are 
made  to  the  constitution  and  by-laws 
and  it  is  expressly  requested,  as  a  part 
of  the  bill,  by  reason  of  the  fact  that 
the  complainant  has  been  unable  to  ob- 
tain a  copy  to  file  as  an  exhibit  to  the 
bill,  that  defendant  be  required  to  file 
a  copy  of  the  by-laws  and  that  it  be 
made  a  part  of  the  bill,  it  constitutes 
a  part  of  the  bill  on  demurrer.  In- 
dependent Order,  etc.  v.  Moncrief,  96 
Miss.  419,  50  So.  558. 

In  Missouri,  under  Rev.  Code,  §38, 
p.  843,  the  exhibits  filed  with  the 
pleadings  form  no  part  thereof,  or  of 
the  record  in  the  cause.  Pomeroy  v. 
Fullerton,  113  Mo.  440,  21  S.  W.  19; 
Tesson   v.   Tesson,   11   Mo.   274. 

2.  Ala. — Piedmont  Land  Imp.  Co.  v. 
Piedmont  Foundry  &  Mach.  Co.,  96  Ala. 
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389,  11  So.  332.  Fla.— Hill  v.  Mein- 
hard,  39  Fla.  Ill,  21  So.  805.  Ga. 
Rogers  v.  Rogers,  78  Ga.  688,  3  S.  E. 
451.  ni.— Moore  v.  Titman,  33  111.  357. 
W.  Va.— Kester  v.  Lyon,  40  W.  Va. 
161,  20  S.  E.  933;  Elswick  V.  Deskins, 
68  W.  Va.  396,  69  S.  E.  804;  Grant  v. 
Cumberland  Valley  Cement  Co.,  58  W. 
Va.  162,  52  S.  E.  36. 

A  fact  affirmatively  and  distinctly 
appearing  in  an  exhibit  will  extend  and 
supply  defective  allegations  in  a  bill. 
Holman  v.  Patterson's  Heirs,  29  Ark. 
357. 

Where  Instrument  Only  Referred  To. 
When  an  instrument  is  made  a  part  of 
a  bill  by  exhibit,  and  not  simply  re- 
ferred to,  it  will  aid  a  defective  state- 
ment theuein.  Hastings  v.  Eelden,  55 
Vt.   273. 

3.  Miss. — Eggleston  v.  Watson,  53 
Miss.  339;  Byrne  &  Co.  v.  Taylor,  46 
Miss.  95.  Mo. — Pomeroy  v.  Fullerton, 
113  Mo.  440,  21  S.  W.  19;  Tesson  v. 
Tesson,  11  Mo.  274  (under  Rev.  Code, 
§38,  p.  843,  enacting  that  exhibits  shall 
not  be  a  part  of  the  pleadings).  N.  C. 
Caton  V.  Willis,  40  N.  C.  335. 

In  Derogation.  —  An  exhibit  merely 
referred  to  in  the  bill  of  complaint, 
and  asked  to  be  taken  as  a  part  there- 
of, does  not  constitute  a  part  of  the 
pleading  in  the  cause,  so  as  tO'  aid  a 
demurrer  to  a  bill,  which  shows  upon 
its  face  a  prima  facie  case  for  equit- 
able interposition,  Terry  v.  Jones,  44 
Miss.  540. 

4.  McGowan  v.  McGowan,  48  Miss. 
553. 

5.  U.  S.— Marshall  v.  Turnbull,  34 
Fed.  827.  Ark.— Brodie  v.  Skelton,  11 
Ark.  120.  N.  C— Martin  v.  McBryde, 
38   N.  C.  531. 

That  an  exhibit  is  not  filed  is  not 
ground  for  demurrer  where  the  chan- 
cery rule  provides  that  it  may  be  filed 
with  the  bill,  or  thereafter,  on  order 
of  the  chancellor.  Carter  v.  City  of 
Chattanooga   (Tenn.),  48  S.  W.  117. 
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rule  providing  for  the  filing  of  exhibits  is  permissive  and  not  man- 
datory, if  a  party  does  not  file  them  they  are  not,  therefore,  inad- 
missible as  evidence.^ 

D.  Necessity  for  Proof  and  Hov?'  Proved.  —  An  instrument 
charged  in  a  bill,  and  admitted  in  the  answer,^  or  one  set  out  or  dis- 
tinctly referred  to  in  the  pleadings,  and  which  is  of  itself  evidence 
without  further  proof,^  may  be  read  at  the  hearing  without  obtaining 
an  order  for  that  purpose  or  giving  notice  of  an  intention  to  so  read." 
But,  if  the  document  intended  to  be  produced  is  one  not  set  out,  or 
distinctly  referred  to  in  the  pleadings,^''  or  although  set  out  or  referred 
to  in  the  pleadings,  is  one  requiring  the  examination  of  a  witness  to 
prove  its  genuineness  or  execution,"  it  must  be  proved  or  noticed  in 
the  usual  way.^" 

How  Proved.  —  Documents  or  exhibits  requiring  proof  may  be 
proved  in  the  usual  manner  before  the  examiner  or  master,^-^  or  may 
be  proved  viva  voce  at  the  hearing,^'*  upon  satisfactory  reasons  being 


6.  But  are  subject  to  the  rules  of 
evidence  otherwise  applicable  in  such 
cases.     Hatch  v.  Bates,  54  IVLe.  136. 

7.  Dey  v.  Dunham,  2  Johns.  Ch. 
182. 

8.  Bacheler  r.  Nelson,  1  Walk.  Ch. 
(Mich.)  449;  Pardee  v.  De  Gala,  7 
Paige  (N".  Y.)  132;  Kellogg  v.  Wood,  4 
Paige   (N.  Y.)   578. 

Such  practice  obtains  where  the  in- 
strument is  a  deed  or  other  writing 
duly  acknowledged  and  proved,  or 
where  the  document  set  out  in  the 
pleadings  is  a  judgment,  execution,  or 
other  proceeding  which  may  be  proved 
by  the  exemplification  thereof;  or  any 
other  document  as  to  which  the  law 
allows  an  exemplified  or  certified  copy 
to  be  given  in  evidence  instead  of  the 
original.  Pardee  V.  De  Gala,  7  Paige 
(N.  Y.)    132. 

9.  Bachelor  v.  Nelson,  1  Walk.  Gh. 
(Mich.)  449;  Pardee  v.  De  Gala,  7  Paige 
(N.  Y.)  132;  Dey  V.  Dunham,  2  Johns. 
Ch.    (N.    Y.)    182. 

Order  for  Taking  Proof. — This  rule 
did  not  dispense  with  having  an  or- 
der entered  for  the  taking  of  proofs, 
since  the  opposite  party  was  entitled  to 
an  opportunity  of  examining  witnesses 
in  regard  thereto,  or  of  introducing 
countervailing  proofs.  Bachelor  v.  Nel- 
son, Walk.  Gh.  (Mich.)  449. 

10.  Ky. — Grist  v.  Brashiers,  3  A.  K. 
Marsh.  170.  Mich. — Bachelor  v.  Nel- 
son, Walk.  Gh.  449.  N.  Y.— Miller  v. 
Avery,  2  Barb.  Gh.  582;  Kellogg  V. 
Wood,  4   Paige  Gh.   578. 

Where  the  writing  is  not  set  up  as 
an  exhibit,  though  it  is  referred  to  in 


the  pleading,  it  cannot  be  proven  orally. 
Bennett  v.  Welch,   15   Ind.  332. 

11.  Sandford  v.  Shelby,  4  Blackf. 
(Ind.)  134;  Pardee  V.  De  Gala,  7  Paige 
(N.  Y.)    132. 

The  attaching  to  a  pleading  of  a  copy 
of  a  deed  as  an  exhibit  does  not  there- 
by prove  and  make  such  instrument 
evidence  in  the  case.  It  only  amplifies 
the  pleading.  Shepard  v.  Shepard,  36 
Mich.   173. 

12.  Ky. — Grist  v.  Brashiers,  3  A.  K. 
Marsh.  170.  Mich. — Bachelor  v.  Nel- 
son, Walk.  Gh.  449.  N.  Y.— Miller  v. 
Avery,  2  Barb.  Gh.  582;  Pardee  v.  De 
Gala,  7  Paige  Gh.  132;  Kellogg  v.  Wood, 
4  Paige  Gh.  578. 

As  to  method  of  proof  and  notice,  see 
infra,  this  section. 

13.  Pardee  v.  De  Gala,  7  Paige  Gh. 
(N.  Y.)   132. 

See  the  title  "Exhibits,"  in  the 
Encyclopaedia  of  Evidence. 

By  Deposition. — Sandford  v.  Shelby, 
4  Blackf.   (Ind.)   134. 

By  Interrogatories  or  Affidavit. 
Bachelor  v.  Nelson,  1  Walk.  Ch.  (Mich.) 
449. 

14.  TJ.  S.— Wood  V.  Mann,  2  Sumn. 
316,  30  Fed.  Gas.  No.  17,953.  Ala. 
Pierce  v.  Prude  &  Russell,  3  Ala.  65; 
Levert  v.  Redwood,  9  Port.  79.  Ark. 
Nick's  Heirs  v.  Rector,  4  Ark.  251. 
Ind. — Foote  v.  Lefavour,  6  Ind.  473; 
Morton  v.  White,  5  Ind.  338;  Sandford 
V.  Shelby,  4  Blackf.  134.  Ky.— Grist 
V.  Brashiers,  3  A.  K.  Marsh.  170; 
Hughes  V.  Phelps,   3   Bibb   198. 

While  the  proof  does  not  become  a 
part  of  the  record  (Foote  v.  Lefavour, 
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shown  to  the  court  why  they  were  not  regularly  proved  before  the 
examiner  or  master/^  and  provided  the  adverse  party  is  not  taken 
by  surprise,  or  any  serious  wrong  committed  thereby.^" 

In  some  jurisdictions,  in  ease  of  an  exhibit  attached  to  the  bill, 
there  being  no  pretense  that  the  adverse  party  had  not  a  fair  oppor- 
tunity, if  he  desired,  of  questioning  its  genuineness,  it  may  be  proved, 
viva  voce,  without  any  previous  order  or  notice.^^ 

By  the  practice  of  the  early  English  court  of  chancery,  a  party 
who  wished  to  prove  an  exhibit  at  the  hearing,  which  had  not  been 
proved  in  the  usual  way  in  the  examiner's  office,  was  required  to  ob- 
tain an  ex  parte  order  for  that  purpose,  and  serve  the  same  upon 
the  adverse  party  a  specified  length  of  time  before  the  hearing,^^ 
While  the  English  rule  obtains  in  some  states,^^  in  other  jurisdictions 
in  this  country  a  reasonable  notice  of  the  intention  to  prove  the 
exhibit  at  the  hearing  was  substituted  for  the  ex  parte  order.^"  But 
an  order  or  notice  was  requisite  only  in  those  cases  in  which  the 


6  Ind.  473),  the  record  should  show  that 
exhibits  read  on  the  hearing  were 
proved  (Ward  V.  Kelly,  Smith  [Ind.] 
74). 

15.  Bachelor  v.  Nelson,  Walk.  Ch. 
(Mich.)  449;  Consequa  v.  Fanning,  2 
Johns.  Ch.    (N.   Y.)    481. 

Nicks'   Heirs  p.  Rector,   4   Ark 


Nicks'   Heirs  v.  Eector,   4   Ark 


16. 
251. 
17. 

251. 

18.  Clare  V.  Wood,  1  Hare  314,  66 
Eng.   Reprint   1052;    Graves   v.   Budgel 

1  Atk.  444.  26  Eng.  Reprint  283;  Wil- 
son V.  Thornbury,  43  L.  J.  Ch.  356,  22 
W.  R.  509.  See:  Ind. — Cheesbro  r. 
Campbell,  8  Blackf.  401.  Ky.— Cosby 's 
Heirs  v.  Wickliffe,  7  B.  Mon.  120. 
N.  Y.— Pardee  i\  Be  Cala,  7  Paige  Ch. 
132;  Consequa  r.  Fanning,  3  Johns. 
Ch.   481. 

An  order  for  liberty  to  prove  ex- 
hibits at  the  hearing  under  this  early 
rule,  was  required  to  be  served  four 
days  before  the  hearing.  Consequa  v. 
Fanning,  2  Johns.  Ch.   (N.  Y.)   481. 

19.  Emerson  V.  Berkley,  4  Hen.  & 
M.   (Va.)   441;   Chandler's  Exr.  v.  Hill, 

2  Hen.  &  M.  (Va.)  124. 

20.  U.  S.— See  Potter  v.  Wilson,  19 
Fed.  Cas.  No.  11,342.  Mich.— Bachelor 
V  Nelson,  Walk.  Ch.  449.  N.  Y.— Par- 
dee V.  De  Cala,  7  Paige  Ch.  132;  Kel- 
logg V.  Wood,  4  Paige  Ch.  578;  Con- 
sequa   r.     Fanning,     2   Johns.   Ch.   481. 

•  See  Barrow  v.  Rhinelander,  1  Johns. 
Ch.    (N.   Y.)    549. 

Though  the  regular  way  to  prove  an 
exhibit  at  a  hearing,  viva  voce,  is  to 
serve  a  previous  order  or  notice,  where, 
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at  the  hearing  of  a  cause,  and  after 
the  argument  had  been  finished  in  part, 
an  objection  was  made  to  the  com- 
petency of  a  witness,  whose  deposition, 
taken  before  an  examiner,  had  been 
read,  the  court  allowed  the  plaintiff  to 
prove  the  execution  of  a  release  of  the 
witness  of  all  his  interest  by  the  ex- 
amination of  a  witness,  viva  voce,  with- 
out any  previous  order  or  notice  for 
that  purpose.  Barrow  v.  Rhinelander, 
1  Johns.  Ch.    (N.  Y.)    549. 

Eight  of  Court  Reserved. — Under  this 
practice  the  right  of  the  court  to  de- 
termine whether  it  was  proper  to  have 
the  exhibit  proved  in  this  manner  was 
reserved.  Pardee  v.  De  Cala,  7  Paige 
Ch.    (N.   Y.)    132. 

Time  Within  Which  Notice  To  Be 
Given. — Under  the  rule  in  New  York 
it  was  not  necessary  that  the  notice  of 
intention  to  read  documentary  evidence 
upon  the  hearing  should  be  given  to  the 
adverse  party  ten  days  before  the  time 
limited  in  the  order  to  produce  proofs 
expired;  it  was  held  sufficient  if  the 
notice  was  given  ten  days  previous  to 
the  actual  entry  of  the  order  to  close 
the  proofs,  Kellogg  v.  Wood,  4  Paige 
Ch.   (N.  Y.)   578. 

In  Kentucky  the  English  rule  was 
modified,  the  rule  in  that  state  only 
requiring  that  notice  be  given  the  ad- 
verse party  of  the  day  when  the  proof 
will  be  made.  Cosby 's  Heirs  V.  Wick- 
liffe,   7   B.    Mon.    120. 

Where  a  party  gave  oral  notice  be- 
fore the  cause  was  set  down  for  hear- 
ing that  he  would  make  such  proof,  and 
no  objection  was  made  to  its  introduc- 
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examination  of  a  witness  was  necessary  to  prove  the  exhibit.^^ 
Where  Document  Not  Exhibit  or  Referred  to  in  Pleading. —  To  authorize  a 
party  to  produce,  at  the  hearing,  documentary  evidence  not  made  an 
exhibit  before  the  examiner,  nor  distinctly  referred  to  in  the  pleadings, 
a  notice  of  such  intention,  as  in  other  cases,  must  be  given  a  specified 
number  of  days  before  the  closing  of  proofs.^^ 

E.  What  May  Be  Proved  at  Hearing.  —  The  rule  of  chancery 
confined  the  proof  of  exhibits  viva  voce,  on  the  hearing,  to  deeds  and 
copies  of  records,^^  and  allowed  proof  of  the  execution  or  verification 
only,^*  since  nothing  could  be  proved  viva  voce  at  the  hearing  that 
required  more  than  the  proof  of  handwriting  to  substantiate  it,  or  that 
would  admit  of  a  cross-examination.^^     But  where  a  fact  had  been 


tion  at  the  time  of  the  hearing,  the 
adverse  party  was  considered  as  having 
waived  any  objection  on  the  score  of 
irregularity  or  want  of  notice.  It  was 
too  late  to  object  after  hearing.  Chees- 
bro  V.  Campbell,  8  Blackf.   (Ind.)    401. 

21.  Pardee  v.  De  Cala,  7  Paige  Ch. 
(N.  Y.)   132. 

22.  Miller  v.  Avery,  2  Barb.  Ch. 
(N.  Y.)   582. 

The  object  of  requiring  the  party 
to  give  notice  of  his  intention  to  use 
documentary  evidence  upon  the  hearing 
a  specified  time  before  the  closing  of 
the  proofs,  is  to  enable  the  adverse 
party  to  produce  evidence  before  the 
examiner  to  counteract  the  effect  of 
the  documentary  evidence  mentioned 
in  the  notice.  Miller  v.  Avery,  2  Barb. 
Ch.  (N.  Y.)   582. 

Contents  of  Notice. — The  notice  of 
intention  to  make  use  of  documentary 
evidence,  not  made  an  exhibit  before 
the  examiner,  nor  distinctly  referred 
to  in  the  pleadings,  should  state  suffi- 
cient of  the  substance  of  the  document 
intended  to  be  produced,  to  enable  the 
adverse  party  to  see  that  it  is  evidence 
of  some  fact  against  him.  Miller  v. 
Avery,  2  Barb.  Ch.  (N.  Y.)  582. 

23.  Consequa  v.  Fanning,  2  Johns. 
Ch.  (N.  Y.)  481;  Pomfret  V.  Windsor, 
2  Ves.  Sr.  472,  28  Eng.  Reprint  302; 
Graves  v.  Budgel,  1  Atk.  444,  26  Eng. 
Eeprint  283;  Eade  V.  Lingood,  1  Atk. 
203,  26  Eng.  Eeprint  132;  Harris  V. 
Ingledew,  3  P.  Wms.  91,  24  Eng.  Ee- 
print 981;  Bloxton  v.  Drewit,  Pree.  in 
Ch.   64,  24  Eng.   Reprint  31. 

See  generally  the  title  "Exhibits," 
in  the  Encyclop.t.dia  of  Evidence. 

Exhibits,  deeds  and  other  writings 
may  be  produced  and  proven  viva  voce, 
on  the  hearing  where  the  party  has 
omitted  to   establish  their  genuineness 


before  the  officer  taking  the  proofs, 
Pomfret  v.  Windsor,  2  Ves,  Sr.  472,  28 
Eng.  Eeprint  302. 

24.  U.  S. — Wood  V.  Mann,  3  Sumn. 
316,  30  Fed.  Cas.  No.  17,953;  Western 
Div.,  etc.  E.  Co.  v.  Drew,  3  Woods  691, 
29  Fed.  Cas.  No.  17,434.  N.  Y.— Com- 
mercial Bank  v.  State  Bank,  4  Hill  516. 
Eng.— Barfield  v.  Kelly,  4  Euss.  355,  38 
Eng.  Eeprint  839;  Lake  v.  Skinner,  1 
Jac.  &  W.  9,  37  Eng.  Eeprint  278;  Pom- 
fret V.  Windsor,  2  Ves.  Sr.  472,  28  Eng. 
Eeprint  302;  Harris  v.  Ingledew,  3  P. 
Wms.  91,  24  Eng.  Eeprint  981;  Ellis  v. 
Deane,  3  Moll.   63. 

25.  Lake  v.  Skinner,  1  Jac.  &  W.  11, 
37  Eng.  Eeprint  278. 

Ordinarily  no  exhibit  could  be  proved 
at  the  hearing  if  it  required  more  evi- 
dence than  mere  proof  of  its  execution 
of  handwriting  to  substantiate  it.  If 
the  authenticity  of  the  exhibit  was 
questioned  and  a  cross-examination  be- 
came necessary,  it  could  not  be  proved 
viva  voce  at  the  hearing.  The  examina- 
tion of  the  witnesses  was  restricted  at 
the  hearing  ordinarily  to  three  or  five 
very  simple  points:  the  custody  and 
identity  of  an  ancient  document  pro- 
duced by  its  custodian,  the  accuracy 
of  an  office  copy  by  the  proper  officer, 
the  handwriting  of  a  letter,  note  or 
other  writing.  Consequa  v.  Fanning,  2 
Johns.  Ch.   (N.  Y.)   481, 

A  receipt  could  not  be  proved  at  the 
hearing,  in  accordance  with  this  rule, 
since  one  could  not  enter  into  an  ex- 
amination that  would  admit  of  a  cross- 
examination,  and  the  proof  must  be 
confined  to  the  handwriting.  Pemfret 
V.  Windsor,  2  Ves.  Sr.  472,  28  Eng. 
Eeprint  302,  cited  in  Consequa  v.  Fan- 
ning,  2  .lohns.   Ch.    (N.  Y.)    481. 

A  will  could  not  be  proved  by  a 
viva  voce  examination   at   the   hearing. 
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omitted  inadvertently,  and  was  of  a  mere  formal  character,  the  court, 
in  its  discretion,  would  grant  leave  to  supply  evidence  of  it  either 
at  the  hearing,  viva  vocc,-'^  or  by  continuing  the  hearing  and  referring 
the  matter  to  the  examiner  or  commissioner  in  the  usual  way.^^  And 
there  has  been  a  relaxation  of  the  former  rule,  and  papers  or  writings 
of  every  description  may  be  proved  at  the  hearingj^**  and  a  limited 
cross-examination  by  the  court  or  examiner  is  allowed.-" 

F.  Vaeiance  Between  Pleadings  and  Exhibits.  —  In  accordance 
with  the  well  established  rule  in  equity,  those  exhibits  which  are  the 
foundation  of  the  action,  if  there  is  a  discrepancy  between  the  aver- 
ments of  the  pleading  and  the  exhibits,  will  control  the  averments 
thereof,^"  and  the  nature  of  the  action.^ ^ 


since  the  defendant  had  a  right  to  a 
cross-examination  and  there  was  more 
to  be  proved  than  the  mere  execution 
of  the  instrument;  the  insanity  of  the 
testator  might  have  been  made  a  ques- 
tion. Eade  v.  Lingood,  1  Atk.  203,  26 
Eng.  Eeprint  132. 

26.  Woods  V.  Sands,  2  Sumn.  316, 
30  Fed.  Cas.  No.  17,&63;  Western  Dev., 
etc.  N.  C.  R.  Co.  V.  Drew,  3  Woods  691, 
29  Fed.  Cas.  No.  17,434;  Hood  v.  Pinne, 

4  Sim.  101,  58  Eng.  Eeprint  39. 

27.  Del.— Plunk ett  v.  Dillon,  4  Del. 
Ch.  198,  224.  N.  Y.— Desplaces  v.  Goris, 

5  Paige  Ch.  252.  Eng.— Moons  v.  De 
Bernales,  1  Russ.  301,  38  Eng.  Reprint 
117;  Cox  17.  Allingham,  1  Jac.  337,  37 
Eng.  Reprint  878;  Lake  v.  Skinner,  1 
Jac.  &  W.  9,  37  Eng.  Reprint  278;  At- 
torney-General V.  Thurnall,  2  Cox  2,  30 
Eng.  Reprint  1;  Pomfret  v.  Windsor,  2 
Ves.  Sr.  472,  28  Eng.  Reprint  302; 
Banks  v.  Farquharson,  1  Dick.  167,  21 
Eng.  Reprint  233. 

"It  has  been  the  settled  practice  of 
the  court  (of  chancery)  in  its  discre- 
tion to  grant  leave  to  supply  evidence 
inadvertently  omitted  to  be  taken  in 
the  regular  course,  when  it  may  he 
material  to  the  justice  of  the  cause,  and 
the  omission  has  been  without  bad 
faith  or  laches."  Plunkett  v.  Dillon, 
4  Del.  Ch.  198,  224. 

28.  Consequa  v.  Fanning,  2  Johns. 
Ch.   (N.  Y.)   481. 

29.  Consequa  V.  Fanning,  2  Johns. 
Ch.   CN.  Y.)   481. 

Where  an  exhibit  is  proved  viva  voce 
on  the  hearing,  a  cross-examination  of 
the    witness     will    be    allowed  by  the 
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examiner.     Turner  v.  Burleigh,  17  Ves. 
354,  34  Eng.  Reprint  137. 

30.  U.  S. — Shackleton  V.  Baggaley, 
170  Fed.  57,  95  C.  C.  A.  505;  Willard 
V.  Davis,  122  F«d.  363.  Ark.— Swift  V. 
Erwin,  148  S.  W.  267;  Cox  v.  Smith, 
99  Ark.  218,  138  S.  W.  978;  Krons  V. 
Markle,  94  Ark.  572,  127  S.  W.  959; 
Cazort  V.  Dunbar,  91  Ark.  400,  121 
S.  W.  270.  111. — Dempster  v.  Lansingh, 
244  111.  402,  91  N.  E.  488;  Wagner  v. 
Maynard,  64  111.  App.  239;  Murphy  v. 
Harris,  57  HI.  App.  351;  National  Park 
Bank  v.  Halle,  30  111.  App.  17.  Md. 
Ridgely  v.  Wilmer,  97  Md.  725,  55  Atl. 
488.  Miss. — Harper  v.  Hill,  35  Miss. 
63.  N.  J. — Schuler  v.  Southern  Iron 
&  Steel  Co.,  77  N.  J.  Eq.  60,  75  Atl. 
552.  W.  Va.— Board  of  Education  v. 
Berry,  62  W.  Va.  433,  59  S,  E.  169; 
Richardson  v.  Ebert,  61  W.  Va.  523, 
56  S.  E.  887;  Lockhead  v.  Berkeley 
Springs  W.  &  I.  Co.,  40  W.  Va.  553, 
21  S.  E.  1031. 

In  Wagner  v.  Maynard,  64  111.  App. 
239,  244,  the  court  said:  "The  rule  is, 
that  allegations  in  a  bill  of  what  is 
contained  in  a  writing  which  is  made 
a  part  of  the  bill,  will  be  controlled 
by  the  writing;  that  the  writing  and 
not  what  is  alleged  of  it,  will  con- 
trol." 

All  other  allegations,  than  those  the 
foundation  of  the  action,  in  the  plead- 
ing are  matters  which  are  only  ex- 
planatory of  the  cause  of  action  which 
is  founded  upon  such  exhibits.  Cox  v. 
Smith,  99  Ark.  218,  138  S.  W.  978. 

31.  Cox  V.  Smith,  99  Ark.  218,  138 
S.  W.  978. 


EXTORTION 

By  the  Editorial  Staff. 


I.  DEFINITION,  824 

II.  CIVIL  REMEDIES,  824 

A.  Statutory  Provisions,  824 

B.  Conditions  Precedent  to  Suit,  825 

C.  Form  of  Action,  825 

D.  Jurisdiction,  825 

E.  Parties,  825 

F.  Process,  826 

G.  Declaration  or  Complaint,  826 

1.  Necessary  Allegations,  826 

2.  Joinder  of  Counts,  827 
H.    Plea,  828 

I.      Variance,  828 

J.      Submission  to  Jury,  828 

ni.     CRIMINAL  PROSECUTION,  828 

A.  Jurisdiction,  828 

B.  Indictment  or  Information,  828 

1.  Contents,  828 

2.  Following  Statutory  Language,  829 

3.  Allegations,  829 

a.  Place  and  Time,  829 

b.  As  to  Fees,  829 

c.  Taking  Under  Color  of  Office  and  Official    Ca- 

pacity, 831 

d.  Intent,  832 

e.  Knowledge,  832 

4.  Description  of  Person  From  Whom  Fees  Taken,  833 

5.  Joinder  of  Parties  Defendant,  833 

C.  Variance,  833 

D.  Waiver  of  Defects  in  Indictment,  834 

E.  Questions  of  Law  and  Fact,  834 

F.  Appeal,  834 

CROSS-REFERENCES: 

Bribery;  False  Personation, 

Duress ; 

Vol.  vni 


82-4 


EXTOBTION 


I,  DEFINITION.  —  At  the  cormnon  law  extortion  was  the  unlaw- 
ful takinc:  by  any  officer,  by  color  of  his  office,  of  any  money  or  thing 
of  value  that  was  not  due  him ;  or  the  taking  of  any  money  or  thing 
of  value,  by  color  of  his  office,  in  excess  of  what  was  due,  or  before 
it  was  due  him.^  Statutes,  however,  have  extended  the  offense  as  de- 
fined at  common  law.- 

II.  CIVIL  REMEDIES.  —  A.  Statutory  Provisions.  —  Statutes 
in  some  states  provide  for  a  penalty  against  the  officer  guilty  of 
extortion.^ 

Construction.  —  These  statutes  being  penal  in  nature  must  be  strictly 
constnied.* 

When  Repealed  by  Later  Criminal  Statute.  —  It  has  been  held  that  a 
statute  providing  a  penalty  for  extortion  is  not  repealed  or  suspended, 
by  implication,  by  a  later  criminal  statute  imposing  a  fine  upon  con- 


1.  U,  S. — 'Williams  v.  United  States, 
168  U.-  S.  382,  18  Sup.  Ct.  92,  42  L. 
ed.  509;  United  States  v.  Waitz,  3 
SawT.  473,  271  Fed.  Cas.  No.  16,631. 
Ala.— Cleaveland  v.  State,  34  Ala.  251. 
Ark. — Leeman  v.  State,  35  Ark.  438, 
37  Am.  Rep.  44.  Cal.— People  v.  Hoff- 
man, 126  Cal.  366,  58  Pac.  856.  Colo. 
Mitchell  V.  Wheeler,  20  Colo.  App.  159, 
77  Pac.  361.  Ga.— Holt  v.  State,  74 
S.  E.  560;  Levar  v.  State,  103  Ga.  42, 
29  S.  E.  467;  White  V.  State,  56  Ga. 
385.  ni.— Ferkel  v.  People,  16  HI.  App. 
310.  Ind.— State  v.  Stotts,  5  Blackf. 
460.  Ky.— Com.  v.  Mitchell,  3  Bush  25, 
96  Am.  Dec.  192.  Mass, — Com.  v.  Bag- 
ley,  7  Pick.  279;  Shattuck  v.  Woods,  1 
Pick,  171;  Com.  V.  Hennie,  Thacher's 
Crim.  Cas.  165.  Mont. — Leggatt  v. 
Prideaux,  16  Mont.  205,  40  Pac.  377; 
Ming  V.  Truett,  1  Mont.  322.  Neb. 
O'Shea  v.  Kavanaugh,  65  Neb.  639,  91 
N.  W.  578;  Lydick  v.  Palmquist,  31 
Neb.  300,  47  N.  W.  918.  N.  J.— State 
V.  Maires,  33  N,  J.  L.  142.  N.  Y.— Peo- 
ple V.  Whaley,  6  Cow.  661;  People  V. 
Barondess,  16  N.  Y.  Supp.  436.  N.  C. 
Pritchard  v.  State,  107  N.  C  921,  929, 
12  S.  E.  50;  State  v.  Cansler,  75  N.  C. 
442;  State  v.  Dickens,  2  N.  C.  406. 
N.  D.— State  v.  Bauer,  1  N.  D  273, 
47  N.  W.  378.  Pa.— Com.  v.  Sauls- 
bury,  152  Pa.  554,  559,  25  Atl.  610; 
Com.  V.  Brown,  23  Pa.  Super.  470,  491. 
S.  C— Dean  v.  Todd,  49  S.  C.  461,  27 
S.  E.  471.  Tenn.— Williams  v.  State, 
2  Sneed  160.  Wis.— Hanley  v.  State, 
125  Wis.  396,  104  N.  W.  57  (see  §4550, 
St.  1898);  Musback  v.  Schaefer,  115 
Wis.  357,  91  N.  W.  966.  Eng.— Reg. 
V.  Baines,  2  Ld.  Raym.  1265;   1  Hawk. 
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P.  C.  418,  92  Eng.  Reprint  332,  4  Bl, 
Com.  141. 

The  distinction  between  bribery  and 
extortion  seems  to  be  that  the  former 
offense  consists  in  offering  a  present 
or  receiving  one,  the  latter  in  demand- 
ing a  fee  or  present  by  color  of  office. 
State  V.  Pritchard,  107  N.  C.  921,  12 
S.   E.  50.     See  the  title   *' Bribery," 

2.  Thus,  in  California,  extortion  is 
defined  in  the  Penal  Code  (§518)  as 
"the  obtaining  of  property  from  an- 
other, with  his  consent,  induced  by  a 
wrongful  use  of  force,  or  fear,  or  under 
color  of  official  right."  People  v. 
Schmitz,  7  Cal.  App.  330,  365,  94  Pac. 
407,  419,  15  L.  R.  A.  (N.  S.)  717. 

See  the  statutes  of  the  several  states 
and  the  following  cases:  Ind. — State 
V.  Hammond,  80  Ind.  80,  41  Am.  Rep. 
791.  N.  Y.— People  t\  Griffin,  2  Barb, 
427.  Ohio.— Mann  v.  State,  47  Ohio 
St.  556,  26  N.  E.  226,  11  L.  R.  A.  656, 
and  note.  S.  D. — In  re  Sherin,  27  S.  D. 
232,  130  N.  W.  761,  40  L.  R.  A,  (N.  S.) 
801.  Tex.— Hirshfield  p.  Ft.  Worth 
Nat.  Bank,  83  Tex.  452,  18  S.  W.  743, 
15  L.  R.  A.  630;  Breckenridge  v.  State, 
27  Tex.  App.  513,  11  S.  W.  630,  4  L, 
R.  A.  360,  and  annotation. 

3.  See  statutes  of  various  states  and 
the  cases  cited  to  this  section. 

4.  Ala.— Lee  v.  Lide,  111  Ala.  126, 
20  So.  410.  Colo.— Mitchell  v.  Wheeler, 
20  Colo.  App.  159,  77  Pac.  361.  Conn. 
Stoddard  v.  Couch,  23  Conn.  237;  Raw- 
son  V.  State,  19  Conn.  292;  Gleason  v. 
Gary,  4  Conn.  418;  Daggett  v.  State, 
4  Conn.  60.  Mont. — Ming  v.  Truett, 
1  Mont.  322,  326.  Ore.- Jackson  v. 
Siglin,  10  Ore.  93.     Pa.— Rechternacht 
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viction,  unless  the  latter    statute    provides    an    exclusive    remedy.^ 

B.  Conditions  Precedent  to  Suit.  —  Where  money  has  been 
illegally  exacted  no  demand  is  necessary  to  enable  the  party  aggrieved 
to  maintain  an  action  to  recover  back  the  money  wrongfully  taken.® 

Notice.  —  An  action  of  assumpsit,  to  recover  back  fees  illegally  taken, 
may  be  maintained  without  giving  notice  to  the  defendant  as  the 
plaintiff  thereby  waives  the  tort.'^ 

Conviction  in  a  criminal  action  is  not  a  condition  precedent  to  the 
right  to  the  civil  action.^ 

C.  Form  of  Action.  —  Wliile  the  usual  remedy  to  recover  fees 
illegally  exacted  is  assumpsit,^  such  remedy  is  not  exclusive ;  an  action 
on  the  case  will  lie.^°  "Where  the  suit  is  to  recover  the  statutory 
penalty,  an  action  of  debt  is  the  proper  remedy.^^ 

D.  Jurisdiction.  —  Jurisdiction  in  this  class  of  cases  is  usually 
dependent  upon  statutory  provision.^- 

E.  Parties.  —  Persons  Entitled  To  Sue.  —  Generally  the  right 
to  sue  for  the  penalty  in  extortion  is  restricted  by  the  statutes  to  the 
party  aggrieved.^^ 


V.  Watmough,  8  Watts  &  S.  162,  over- 
ruling Jackson  v.  Purdue,  3  Pen.  &  W. 
519. 

5.  Plyley  v.  Allison,  113  Tenn.  500, 
82  S.  W.  475. 

6.  Spenee  v.  Thompson,  11  Ala.  746. 

7.  Prior  v.  Craig,  5  Serg.  &  E.  (Pa.) 
44,  48. 

If  the  statutes  providing  for  the  pen- 
alty make  written  notice  to  such  officer 
a  condition  precedent  to  suit,  notice  is 
absolutely  essential  before  suit  for  the 
penalty.  Prior  v.  Craig,  5  Serg  &  E. 
(Pa.)   44,  48. 

Though  the  statute  provides  that  the 
notice  shall  set  forth  the  cause  of  ac- 
tion clearly  and  explicitly  (Prior  v. 
Craig,  5  Serg.  &  E.  [Pa.]  44,  constru- 
ing Act  of  March  28,  1814),  it  need  not 
set  forth  the  items  "on  which  it  is 
supposed  there  has  been  an  overcharge. 
.  .  .  This  would  require  more  to  be 
done  by  the  injured  party  than  might 
be  in  his  power.  He  has  paid  a  gross 
sum,  and  may  not  have  known  how 
the  .justice  intended  to  apportion  it  to 
the  services"  (Coates  v.  Wallace,  17 
Serg.  &  E.  [Pa.]   75,  80). 

8.  Ming   V.  Truett,  1  Mont.   322. 

9.  U.  S.— Ogden  v.  Maxwell,  3 
Blatchf.  319,  323,  18  Fed.  Cas.  No. 
10,458.  Ala. — Spenee  v.  Thompson,  11 
Ala.  746.  Conn.— I>reston  v.  Bacon,  4 
Conn.  471.  Mich.— Marlatte  v.  Wcick- 
genant,  147  Mich.  266,  110  N.  W.  1061. 
N.  H.— Benton  v.  Goodale,  66  N.  H. 
424,   30   Atl.   1121;   Walker  v.  Ham,  2 


N.  H.  238.    Pa.— Prior  v.  Craig,  5  Serg. 
&  E.  44,  48. 

See  generally  the  title  "Assumpsit." 

10.  Marlatte  v.  Weickgenant,  147 
Mich.  266,  110  N.  W.  1061,  citing  Ant- 
cliff  V.  June,  81  Mich.  477,  45  N.  W. 
1019.     See  generally  the  title   "Case.." 

11.  Alai — Spenee  v.  Thompson,  11 
Ala.  746.  Mass. — Lincoln  v.  Shaw,  17 
Mass.  410;  Stilson  v.  Tobe.y,  2  Mass.  521. 
N.  H.— Benton  v.  Goodale,  66  N.  H. 
424,  30'  Atl.  1121.  Eng.— Martin  v. 
Bell,  6  Maule  &  S.  220,  105  Eng.  Ee- 
print  1225. 

By  some  statutes,  however,  assumpsit 
will  lie  wherever  debt  would  lie  at 
common  law.  Benton  v.  Goodale,  66 
N.  H.  424,  30  Atl.  1121.  See  the  titles 
"Assumpsit";  Debt." 

12.  See  In  the  Matter  of  John  J. 
Marks,  45  Cal.  199;  Tevis  v.  Craig, 
6  Mon.   (Ky.)   7. 

Amount  Involved  as  Determining 
Jurisdiction. — If  the  different  charges 
against  a  clerk  for  taking  unlawful 
fees  amount  together  to  the  sum  neces- 
sary to  give  the  circuit  court  jurisdic- 
tion, the  demand  may  be  sued  for  in. 
that  court.  Jones  v.  Buntin,  1  Blackf. 
(Ind.)  322. 

13.  U.  S.— Ogden  i\  Maxwell,  3 
Blatchf.  319,  18  Fed.  Cas.  No.  10,458, 
where  the  owner  of  a  vessel  was  al- 
lowed to  sue  the  collector  in  the  port. 
Ala.— Lee  v.  Lide,  111  Ala.  126,  20  So. 
410,  where  it  was  held  that  a  mort- 
gagor, in  order  to  sue  for  the  penalty, 
must   show  that   he   was  in   some   way 
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Joinder  of  Parties.  —  An  action  to  recover  the  penalty  for  taking 
illegal  fees  cannot  be  maintained  in  the  names  of  two  persons  suing 
as  co-partners.^* 

F.  Process.  —  An  action  to  recover  the  statutory  penalty  for  taking 
illegal  fees  has  been  held  to  be  within  an  early  statute  of  Vermont 
requiring,  in  certain  criminal  prosecutions  and  actions  on  penal  stat- 
utes, that  a  minute  be  made  upon  the  writ  at  the  time  it  was  signed, 
of  the  day,  month,  and  year  when  the  same  was  signed.^^ 

G.  Declaration  or  Complaint.  —  1.  Necessary  Allegations. 
Service  Rendered.  —  The  general  rule  is  that  the  declaration,  in  an 
action  to  recover  the  penalty  for  taking  illegal  fees,  should  set  out 
the  services  for  which  the  fees  were  taken, ^^^ 

Allegations  as  to  Fees.  —  A  declaration  alleging  that  other  and  higher 
fees  were  taken  than  those  allowed  by  law,  and  specifying  the  aggre- 
gate sum  so  illegally  received  is  sufficient  in  an  action  for  the  statutory 


injured  by  the  overcharge  in  recording 
his  mortgage.  Mass.  —  Lincoln  v. 
Shaw,  17  Mass.  410.  Neb. — Her  v. 
Cromer,  34  Neb.  424,  51  N.  W.  970; 
Lydick  v.  Palmquist,  31  Neb.  300,  51 
N.  W.  918.  Pa,— Miller  v.  Lockwood, 
17  Pa.  248  (where  it  was  held  that  the 
grantee  in  a  deed  was  entitled  to  sue) ; 
Evans  v.  Harney,  17  Pa.  460. 

See    generally    the    title    "Parties." 

England. — Where  a  sheriff  claimed 
as  a  right,  upon  a  warrant  issued  by 
him  in  the  execution  of  his  office,  a 
larger  fee  than  he  was  entitled  to  by 
law,  and  the  attorney  paid  it  in  ignor- 
ance of  the  law,  he  could  recover  the 
excess  paid  above  the  legal  fee.  Dew 
V.  Parsons,  2  Barn.  &  Aid.  562,  106 
Ehg.   Reprint  471. 

Employer  Paying  Illegal  Fees 
Charged  Employes. — An  employer  who 
voluntarily  paid  to  an  alderman  ille- 
gal fees  charged  by  him  in  a  criminal 
proceeding  against  persons  in  the  em- 
ploy of  the  former  at  the  time  of  the 
commission  of  the  act,  the  same  hav- 
ing been  done  in  obedience  to  his  in- 
structions, in  the  course  of  his  business, 
is,  though  not  a  party  to  the  record, 
the  party  injured  and  entitled  to  re- 
cover the  penalty.  The  presumption 
is  that  he  paid  the  fees  out  of  his  own 
money,  in  the  absence  of  proof  to  the 
contrary.  Evans  v.  Harney,  17  Pa 
460. 

Dissolution  of  Partnership. — If  a 
partnership  is  aggrieved  by  the  pay- 
ment of  illegal  fees  the  right  of  action 
for  the  penalty  is  not  abated  by  the 
dissolution  of  the  partnership.  O 'Shea 
V.  Kavanaugh,  65  Neb.  639,  91  N.  W 
578. 
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Plaintiff  Paying  Illegal  Fees  Recov- 
ering Costs. — That  illegal  fees  taxed 
by  the  officer  for  service  of  a  writ  and 
paid  by  plaintiff  were  subsequently, 
upon  plaintiff  recovering  judgment, 
taxed  as  costs  and  paid  by  defendant 
to  plaintiff's  attorney,  does  not  pre- 
vent the  plaintiff  from  suing  for  the 
recovery  of  the  penalty.  He  is  the 
party  aggrieved.  Johnson  v.  Burnham, 
22  Vt.  639. 

Administrator  may  sue  to  recover 
amount  paid  above  the  legal  fees. 
Reed  v.  Cist,  7  Serg.  &  R.  (Pa.)  183. 
But  see  Orton  v.  Engledow,  8  Tex.  206. 

14.  Fowler  t\  Tuttle,  24  N.  H.  9, 
holding  that  the  right  is  limited  to 
the  individual  who  shall  first,  in  good 
faith,  commence  and  prosecute  the  ac- 
tion, and  to  him  alone,  since  such  an 
action  is  for  an  example  and  to  re- 
dress injury. 

15.  Wheelock  v.  Sears,  19  Vt.  559, 
under  Rev.  St.,  §9,  ch.  57,  Comp.  St. 
of  1850,   §9,  ch.   60. 

Objection  to  the  lack  of  such  min- 
ute must  be  made  at  the  earliest  op- 
portunity. Wheelock  v.  Sears,  19  Vt. 
559. 

If  such  objection  is  not  taken  at  the 
return  day  of  such  writ,  it  is  waived, 
although  the  parties,  after  the  writ  was 
served,  agreed  to  substitute  another 
day  for  the  return  day,  but  without 
any  express  reservation  of  the  right 
to  insist  upon  this  dilatory  matter. 
Wheelock  v.  Sears,  supra. 

16.  Overholtzer  v.  McMichael,  10 
Pa.  139;  Ross  r.  Palmer,  4  Pa.  517; 
Aechternacht  v.  Watmough,  8  Watts  & 
S.  (Pa.)  162;  Orton  V.  Engledow,  8 
Tex.  206. 
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penalty/^  especially  when  objection  is  first  made  after  verdict,^^  with- 
out setting  forth  the  whole  transaction.^^ 

Person  by  Whom  Fees  Taken.  —  The  person  by  whom  the  illegal  fees 
were  taken  should  be  shown  in  the  declaration.^" 

Knowingly. —  If  the  statute  makes  an  officer  liable  where  he  "know- 
ingly" receives  a  higher  fee  than  was  allowed  by  law,  it  must  be  al- 
leged that  the  illegal  fees  were  "knowingly"  taken,-^ 

An  allegation  of  a  prior  conviction  of  extortion  in  a  criminal  action  is 
not  needed  to  furnish  a  basis  for  the  civil  action.-- 

2.  Joinder  of  Counts.  —  Counts  in  debt  for  the  statutory  penalties 
for  extortion  may  be  joined  with  one  for  money  had  and  received, 
where  the  entire  recovery  goes  to  the  party  aggrieved.^' 


See  generally  the  title  "Declaration 
and  Complaint." 

17.  Lee  v.  Lide,  111  Ala.  126,  20 
So.  410;  Spence  v.  Thompson,  11  Ala. 
746;  Moor  v.  Boswell,  5  Mass.  305; 
Livermore  v.  Boswell,  4  Mass.  437. 

Under  a  statute  providing  that  any 
officer  who  shall  take  greater  fees  than 
those  enumerated,  or  who  shall  charge, 
demand  or  take  a  fee  for  a  service 
which  is  not  rendered,  shall  be  subject 
to  a  penalty,  a  complaint  alleging  sim- 
ply that  the  defendant  has  taken  com- 
missions and  fees  which  he  was  not 
entitled  to  is  not  sufficient.  Mitchell 
V.  Wheeler,  20  Colo.  App.  159,  77  Pac. 
361. 

18.  Failure  To  Specify  Legal  Fee 
and  Excess. — In  an  action  of  debt 
against  a  recorder  for  taking  illegal 
and  excessive  fees  for  recording  a  deed, 
the  allegations  in  the  bill  are  sufficient 
after  the  verdict,  even  though  the 
amount  of  the  legal  fee,  or  the  excess 
charged,  is  not  stated,  if  such  excess 
can  be  calculated  from  the  facts  as 
stated.  Miller  v.  Lockwood,  17  Pa. 
248. 

An  allegation  that  a  certain  sum 
was  wilfully  and  corruptly  demanded 
and  received  of  the  plaintiff,  the  same 
being  a  certain  sum  more  for  the  serv- 
ice of  the  aforesaid  execution  than  by 
law  is  provided  and  allowed,  is  not 
open  to  the  objection  after  verdict 
that  the  money  supposed  to  be  paid 
by  the  plaintiff  is  not  alleged  to  have 
been  paid  on  that  account.  Stilson  v. 
Tobcy,  2  Mass.  521. 

Though  an  express  allegation  that 
the  illegal  fees  were  received,  in  fact, 
for  the  service  and  collection  of  an 
execution,  is  not  contained  in  the  com- 
plaint and  would  render  the  complaint 
subject  to  special  demurrer,  after  ver- 


dict the  complaint  is  sufficient  where 
taking  together  the  whole  declaration 
plaintiff  shows  a  right  of  recovery. 
Moor  V.  Boswell,  5  Mass.   305. 

19.  In  an  action  against  a  sheriff 
for  extortion  in  receiving  illegal  fees 
on  the  services  of  an  execution,  a  dec- 
laration which  describes  the  parties  to, 
and  the  date  of  the  execution,  is  suffi- 
cient after  verdict  though  it  does  not 
show  from  what  court  the  execution 
issued,  nor  to  what  court  the  same  is 
returnable.  Livermore  v.  Boswell,  4 
Mass.  437. 

After  verdict  a  charge  that  the  ex- 
cess of  fees  was  "a  large  sum,  to- wit, 
the  sum  of  four  dollars,"  is  good 
though  it  might  be  bad  upon  demurrer 
for  failure  to  specify  the  items  of  ille- 
gal fees  taken.  Henry  v.  Tilson,  17 
Vt.  479. 

20.  A  declaration  wherein  no  per- 
son whatever  is  charged  with  the  ex- 
tortion is  fatally  defective.  Stilson  V. 
Tobey,  2  Mass.  521. 

21.  Lee  v.  Lide,  111  Ala.  126,  20 
So.  410. 

22.  Ming  V.  Truett,  1   Mont.  322. 

23.  Spence  v.  Thompson,  11  Ala. 
746. 

Several  Items — One  Cause  of  Action. 
Where  a  clerk  of  the  district  court 
received  several  different  items  of  ille- 
gal fees  from  the  plaintiff  in  the  same 
transaction,  this  constitutes  but  one 
cause  of  action.  Lydick  v.  Palmquist, 
31  Neb.  300,  47  N.  W.  918. 

Insertion  of  Second  Count  After 
Appeal. — Though,  after  appeal  from 
the  judgment  of  an  alderman,  in  an 
action  for  receiving  illegal  fees  for 
recording  a  deed,  after  a  count  for 
taking  the  illegal  fee  for  which  the  suit 
was  brought  a  second  count  was  in- 
serted in  the  declaration  for  an  illegal 
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II.  Plea.  —  In  debt  for  a  penalty,  nil  debet  is  the  most  proper 
plea.-* 

I.  Variance.  —  Failure  to  sustain  by  proof  the  allegations  as  to 
the  person  by  whom  the  fees  were  paid,  is  fatal  to  the  action.-^  But 
the  statement  of  the  sum  taken  need  not  be  proved  precisely  as  al- 
leged, as  any  sum  illegally  taken  will  sustain  the  count.-*^ 

J.  Submission  to  Jury.  —  Where  the  defendant  admits  the  taking 
of  illegal  fees,  the  submission  of  such  question  to  the  jury  is  reversible 
error.-^ 

ni.  CRIMINAL  PROSECUTION.  —  A.  Jurisdiction.  —  At  com- 
mon law,  justices  of  the  peace  had  jurisdiction  of  extortion.-^  In  the 
majority  of  the  states,  however,  this  has  become  a  subject  of  statutory 
regulation.-" 

B.  Indictment  or  Information.^*'  —  1.  Contents.  —  The  general 
rule,  that  the  indictment  should  contain  a  complete  description  of  the 
offense  charged,  applies  to  indictments  charging  the  offense  of  ex- 
tortion.^^ However,  it  is  immaterial  under  which  of  two  statutes  an 
indictment  for  extortion  is  drawn,  if  the  charges  made  are  embraced 
by  some  statute  in  force.^- 


fee  other  than  that  charged  before  the 
alderman,  on  which  second  count  the 
jury  found  for  the  defendant,  it  was 
held  that  such  joinder  of  counts  was 
no  cause  for  reversing  the  judgment 
for  the  plaintiff  on  the  first  count. 
Miller  r.  Lockwood,  17  Pa.  248. 

24.  Stilson  v.  Tobey,  2  Mass.  521. 
See  generally  the  titles  "Debt";  "De- 
nials." 

25.  In  debt  on  the  fee  bill  for  ex- 
tortion, the  declaration  alleged  that 
the  defendant  had  received  the  unlaw- 
ful fees  from  A.  The  evidence  was 
that  they  were  paid  by  B,  who  received 
the  money  from  the  father  of  A  for 
the  purpose;  A  being  a  minor  for  whose 
use  the  services  were  performed;  and 
it  was  held  not  to  maintain  the  dec- 
laration. Lincoln  v.  Shaw,  17  Mass. 
409.  See  also  Fowler  v.  Tuttlft,  24 
N.  H.  9.  See  generally  the  title  "Va- 
riance. * ' 

26.  Spence  v.  Thompson,  11  Ala. 
746. 

27.  Wilson  v.  Barrett,  24  Pa.  Super. 
68,  70;  Henning  v.  Martin,  13  Pa. 
Super.  540. 

28.  Eeg.  V.  Smith,  2  Salk.  680,  91 
Eng.  Reprint  579. 

29.  People  v.  Sexton,  132  Cal.  37, 
64  Pac.  107.  And  see  State  r.  Law- 
rence, 45  Mo.  492;  State  V.  Fields, 
Mart.  &  Yerg.  (Tenn.)  137. 

30.  See:  U.  S.— Williams  v.  United 
States,  168  TJ.  S.  382,  18  Sup.  Ct.  92, 
42  L.   ed.   509.     Miss.— ^State   v.  Jones, 
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71  Miss.  872,  15  So.  257.  N.  Y.— Peo- 
ple V.  Hughes,  137  N.  Y.  29,  32  K  E. 
1105.  N.  D.— State  f.  Bauer,  1  N.  D. 
273,  47  N.  W.  378.  Pa.— Ross  v.  Palmer, 
4  Pa.  517;  Com.  v.  Evans,  13  Serg.  & 
R.  496;  Com.  v.  Hagan,  9  Phila.  574; 
Schultzman  v.  McCarthy,  16  Pa.  Co. 
Ct.  600. 

See  generally  the  title  "Indictment 
and  Information." 

31.  Cal.— People  v.  Schmitz,  7  Cal. 
App.  330,  94  Pac.  407,  419.  la.— State 
V.  Bevans,  37  Iowa  178.  Ohio. — State 
V.  Williamson,  9  Ohio  Dec.  (Reprint) 
761.  Tenn. — State  v.  Fields,  Mart.  & 
Yerg.  137. 

The  indictment  must  contain  a  def- 
inite description  of  the  crime  charged, 
and  a  statement  of  the  facts  which 
constitute  it,  that  the  court  may  be  en- 
abled to  pronounce  the  judgment  of 
the  law,  and  that  the  party  may  be  en- 
abled to  avail  himself  of  the  convic- 
tion, or  acquittal,  upon  a  subsequent 
indictment  for  the  same  offense.  State 
V.   Fields,    Mart.    &   Yerg.    (Tenn.)    137. 

Names  of  Parties. — An  indictment 
for  extortion,  charging  a  constable  with 
having  collected  more  than  was  due 
on  an  execution  for  $64,  should  set  out 
the  recital  in  the  execution  showing 
the  judgment  on  which  the  execution 
issued;  and  the  names  of  both  parties 
to  the  execution  should  be  alleged. 
Seany  v.  State,  6  Blackf.   (Ind.)   403. 

32.  Williams  r.  United  States,  168 
U.  S.  382,  18  Sup.  Ct.  92,  42  L.  ed.  509, 
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2.  Following  Statutory  Language.  —  Under  the  statute  of  one 
state  allowing  common  law  offenses  indictable  by  special  statutory  pro- 
visions to  be  charged  according  to  the  common  law,  or  according  to 
the  statute,  extortion  need  not  be  charged  in  the  language  of  the 
statute.^^  On  the  other  hand,  where  the  offense  is  that  defined  solely 
by  statute,  it  must  be  charged  as  defined  in  the  statute,^*  though  it  is 
not   always   sufficient   to   follow    merely    the    statutory    language.^^ 

3.  Allegations.  —  a.  Place  and  Time.  —  In  accordance  with  the 
general  rule,  the  place  where  the  offense  was  committed  must  be  laid 
in  the  indictment,^*^  as  well  as  the  time  of  commission.^^ 

b.    As  to  Fees.  —  If  the  charge  is  that  the  defendant  received  a  fee, 


wherein  tlie  endorsement  of  the  dis- 
trict attorney  upon  the  indictment 
showed  that  he  had  proceeded  under 
other  statutes  than  that  under  which 
the  charges  as  made  embraced,  but  the 
indictment  charging  an  offense  of  ex- 
tortion was  nevertheless  sustained. 

33.  State  v.  Jones,  71  Miss.  872,  15 
So.  237. 

34.  State  v.  Oden,  10  Ind.  App.  136, 
37  N.  E.  731.  See  also  Hanley  v.  State, 
125  Wis.  396,  104  N.  W.  57. 

But  an  indictment  cannot  be  said  to 
describe  the  offense  in  the  words  of 
the  statute,  or  in  any  words,  unless  it 
charges  the  acts  which  constitute  the 
offense;  and  when  an  act  is  not  crim- 
inal, unless  done  under  particular  cir- 
cumstances referred  to  in  the  statute, 
the  indictment  does  not  follow  the 
statute,  or  describe  the  offense  in  the 
word  of  the  statute  unless  it  is  di- 
rect and  certain  as  to  those  particular 
circumstances  mentioned  in  the  statute. 
State  V.  Packard,  4  Ore.  157. 

35.  Oliveira  v.  State,  45  Ga.  555 
(under  Code,  §4532,  creating  the  of- 
fense, and  providing  that  the  indict- 
ment must  "specifically  set  forth  the 
merits  of  the  complaint,"  or  in  other 
words,  "a  detailed  statement  of  the 
facts  upon  which  the  charge  is  predi- 
cated"). 

An  indictment  describing  the  offense 
of  extortion  in  the  language  of  the 
code,  and  with  sufficient  additional  par- 
ticularity to  fully  identify  the  trans- 
action wherein  the  accused  was  alleged 
to  have  violated  the  law,  was  held 
sufficient,  however.  Dean  v.  State,  9 
Ga.  App.  303,  71  S.  E.  597. 

36.  State  v.  Brown,  12  Minn.  490; 
Halsey  v.  State,  4  N.  J.  L.  324. 

Where,  without  reference  to  any  place 
or  county,  except  as  a  description  of  the 
court    or   of   the    grand   jury,    or   as   a 


description  of  the  oflfice  held  by  the 
defendant,  it  was  alleged  that  he  ''then 
and  ihere"  did  extorsively  demand, 
etc.,  there,  in  the  connection  there  used 
was  held  not  equivalent  to  the  expres- 
sion "in  the  county  aforesaid,"  and 
the  indictment  failed  to  show  with  cer- 
tainty the  county  in  which  the  crime 
was  committed.  State  v.  Brown,  12 
Minn.  490. 

37.     Eex  V:  Roberts,  4  Mod.  101,  87 
Eng.  Reprint  286. 

Thus,  since  only  the  exacting,  pre- 
vious to  its  issuance,  of  the  fee  to  which 
a  justice  is  entitled  for  issuing  a  war- 
rant, is  extortion,  the  indictment  must 
show  the  time  of  the  exaction  com-' 
plained  of.  State  v.  Maires,  33  N.  J.' 
L.  142,  wherein  the  court  said:  "But 
this  indictment  is  defective  in  this  par- 
ticular: it  does  not  show  relatively  to 
events  the  time  of  this  transaction, 
and  for  aught  that  appears,  the  exac- 
tion complained  of  may  have  been 
after  the  trial  and  conviction  of  the 
prisoner.  In  this  latter  event,  the  just- 
ice becomes  entitled  to  his  fees;  to 
make  his  conduct  criminal,  therefore, 
he  must  have  either  exacted  an  undue 
amount  or  required  and  received  pay- 
ment before  the  conviction  of  the  cul- 
prit. These  are  substantial  facts,  one 
of  which,  at  least,  must  distinctly  ap- 
pear before  crime  can  be  imputed. 
From  the  statement  of  the  first  count 
of  this  pleading,  a  probability  may 
arise  that  the  justice  demanded  and 
was  paid  the  money  in  question  at  the 
time  of  the  taking  of  the  examination 
by  him;  this  would  make  him  guilty; 
but  so  fundamental  a  fact  must  not 
be  left  to  conjecture.  The  consequence 
is,  that  the  guilt  of  the  defendant  is 
not  shown  with  that  degree  of  certainty 
required  by  the  rules  of  criminal  plead- 
ing." 
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when  he  was  entitled  to  none,  the  fact  that  he  was  not  so  entitled  must 
be  alleged  in  the  indictment/'"  If  the  charge  is  predicated  upon  the 
exaction  of  a  larger  fee  than  is  allowed  by  the  law,  if  the  sum  of  the 
fee  is  established  by  the  public  law,  and  must  necessarily  be  a  cer- 
tain amount,  since  the  rate  established  is  a  part  of  the  knowledge  of 
the  court,  and  does  not  call  for  any  proof  on  the  trial,  neither  an 
averment  nor  proof  of  the  legal  fee  need  be  made.^''  But  in  cases 
where  the  legal  amount  of  charge  depends  upon  circumstances,  such 
amount  must  be  shown  by  averment :  a  naked  allegation  unsupported 
by  the  requisite  fact,  that  the  sum  exceeds  the  legal  fee,  will  not  be 
sufficient.*" 


38.  Ind. — ^State  v.  Coggswell,  3 
Blackf.  54,  23  Am.  Dec.  379.  N.  J, 
State  V.  Maires,  33  N.  J.  L.  142;  Halsey 
V.  State,  4  N.  J.  L.  369.  Tex.— Poole 
V.  State,  22  Tex.  App.  685,  3  S.  W. 
476.  Eng. — Lake's  Case,  3  Leon.  268, 
74  Eng.  Reprint  677. 

Where  a  statute  prohibited  generally 
every  non-enumerated  service,  as  a 
basis  of  compensation,  without  any  at- 
tempt at  specification,  the  prohibition 
being  general,  and  the  offense  consist- 
ing in  exacting  pay  where  none  was 
allowed  by  law,  a  general  allegation 
that  the  defendant  had  received  a  cer- 
tain sum  of  money  for  services  other 
than  those  provided  for  by  the  statute, 
was  held  to  sufficiently  bring  the  case 
within  the  purview  of  the  statute. 
Overholtzer  v.   McMichael,   10   Pa.   139. 

Inconsistent  Averments. — Where  an 
indictment  accused  a  county  clerk  of 
demanding  "fees  greater  than  were 
or  are  allowed  by  law";  and  then,  by 
way  of  specification,  alleged  that  the 
fee3  charged  were  for  certain  orders 
for  which  no  fees  were  allowed  by  law, 
it  was  held  that  the  indictment  was 
properly  quashed,  as  the  specified  acts 
constituted  a  different  offense  than  that 
charged.     State  v.  Steiythe,  33  Tex.  547. 

39.  State  v.  Maires,  33  N.  J  L. 
142,  145.  See  Loftus  v.  State  (N.  J.), 
19  Atl.  183;  State  v.  Dickens,  2  N.  C. 
406. 

Thus,  "where  the  lawful  fee  is  cer- 
tain and  unchangeable  by  circum- 
stances, in  order  to  show  the  amount 
of  overcharge  it  is  necessary  for  the 
indictment  to  aver  only  the  amount 
actually  taken;  but  where  the  law  does 
not  thus  fix  the  legal  fee,  but  estab- 
lishes a  rate  of  lawful  charge  to  be 
applied  to  varying  circumstances,  as  a 
rate  per  folio  applicable  to  the  number 
of  folios  written,  it  is  necessary  for 
the   indictment   to   aver   the   amount   of 


that  which  may  lawfully  be  taken,  or 
at  least  the  facts  by  which  it  can  be 
ascertained."  Loftus  v.  State  (N.  J.), 
19  Atl.  183,  judgment  affirmed,  52  N. 
J.  L.  223,  20  Atl.  320,  no  opinion;  State 
r.  Maires,  33  N.  J.  L.  112;  State  v. 
Packard,  4  Ore.  157. 

An  indictment  charging  the  defend- 
ant, a  jailer,  with  the  offense  of  extor- 
tion, by  wilfully  and  corruptly  com- 
pelling a  prisoner  to  pay  him  four  dol- 
lars as  a  fee  for  receiving  and  detain- 
ing him  to  which  he  was  not  entitled, 
was  held  sufficient  to  constitute  the 
offense  charged.  Com.  v.  Mitchell,  3 
Bush  (Ky.)  25,  where  a  public  act  al- 
lowed the  jailer  a  fee  of  ninety-five 
cents  only. 

See  State  v.  Stotts,  5  Blackf.  (Ind.) 
460,  wherein  it  is  held  that  the  indict- 
ment, where  the  charge  is  extortion 
in  the  levy  and  collection  of  an  execu- 
tion, need  not  allege  the  sum  extorted 
by  the  officer  for  his  fee,  but  is  suffi- 
cient if  it  alleges  the  amount  of  the 
execution,  the  amount  collected  and 
that  it  was  a  certain  sum  in  excess  of 
what  was  due. 

40.  Ga. — Oliveira  V.  State,  45  Ga. 
555.  Ind. — State  v.  Coggswell,  3 
Blackf.  54,  23  Am.  Dec.  379.  Minn. 
State  V.  Brown,  12,  Minn.  490.  Mo. 
State  v>.  Couch,  40  Mo.  App.  325. 
N.  J.— State  V.  Maires,  33  N.  J.  L.  142, 
144;  Halsey  v.  State,  4  N.  J.  L.  369. 
N.  Y.— People  v  Eust,  1  Caines  131. 
Eng. — Lake's  Case,  3  Leon.  268,  74 
Eng.  Reprint  677. 

Properly  it  ought  to  be  stated  what 
service  was  done,  and  the  costs  for 
each  item,  as  fixed  by  law,  and  then 
alleged  he  took  more  and  how  much 
more.     Oliveira  r.  State,  45  Ga.  555. 

Sufficient  Indictment.  —  An  indict- 
ment charging  that  defendant  as  con- 
stable traveled  four  miles  to  serve  an 
execution,  for  which  travel  he  was  en- 
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Consent,  —  It  is  unnecessary  to  allege  that  the  fees  were  paid  invol- 
untarily/^ .  .     . 

Tor  What  Service  Taken. —  In  some  jurisdictions,  it  is  essential  to 
charge  in  the  indictment  the  services  for  which  the  money  was 
charged,  taken,  or  received/- 

c.  Taking  Under  Color  of  Office  and  Official  Capacity.  —  The  in- 
dictment must  allege  that  the  illegal  fees  were  taken  "under  color  of 
office,  "*2  and  such  indictment  is  defective  if  it  does  not  allege  that 
the  defendant  was  an  officer  at  the  time,-**  and  that  such  fees  were 


titled,  as  mileage,  to  sixteen  cents; 
that,  corruptly,  etc.,  he  extorted  thirty- 
two  cents  for  said  mileage,  whereas 
but  sixteen  cents  were  due,  etc.,  was 
held  sufficient.  Emory  v.  State,  6 
Blackf.  (Ind.)  106. 

41.  Com.  V.  Brown,  23  Pa.  Super. 
470,  490. 

42.  State  v.  Couch,  40  Mo.  App. 
a25;  State  v.  Perham,  4  Ore.  189;  State 
V.  Packard,  4  Ore.  157. 

Reason. — In  State  v.  Packard,  supra, 
the  court  said:  "If  the  defendant 
wrongfully,  wilfully,  knowingly,  and 
even  fraudulently  and  corruptly 
charged  and  received  money  from  the 
county,  it  is  not  a  violation  of  .  .  . 
the  statute  unless  he  charged  or  re- 
ceived it  for  an  official  service  or  duty. 
It  is  therefore  necessary  to  show  in 
the  indictment  what  service  or  duty  it 
was  charged  or  received  for,  that  the 
conclusion  may  be  lawfully  drawn 
whether  or  not  it  was  for  some  official 
service  or  duty,  and  whether  or  not  it 
was  excessive.  If  the  indictment  states 
what  the  service  or  duty  is  for  which 
the  money  was  charged,  the  court  can 
take  judicial  notice  of  the  law  making 
that  an  official  service  or  duty;  and  if 
the  amount  of  compensation  is  fixed 
by  law,  the  court  can  take  judicial  no- 
tice what  fee  or  compensation  is  au- 
thorized or  permitted  by  law  for  that 
particular  service.  But  if  the  service 
or  duty  is  not  designated  in  the  indict- 
ment, there  is  not  such  a  statement 
of  'the  acts  constituting  the  crime' 
as  will  enable  the  court  to  determine 
whether  or  not  the  money  was  charged 
or  received  for  an  official  service  or 
duty,  or  whether  or  not  the  fee  or 
compensation  charged  and  received  was 
'other  than  that  authorized  or  per- 
mitted by  law.'  These  are  conclusions 
to  be  drawn  from  facts  stated  in  the 
indictment,  or  in  other  words,  from  a 
statement  of  the  acts  constituting  the 
offense." 


43.  Ark. — Leeman  v.  State,  35  Ark. 
438,  37  Am.  Eep.  44.  N.  Y.— People 
V  Whaley,  6  Cow.  661.  N.  C— State 
V.  Pritchard,  107  N.  C.  921,  12  S.  E. 
50;  State  v.  Cansler,  75  N.  C.  442; 
State  f.  Dickens,  2  N.  C.  406,  Eng. 
Reg.  V.  Baines,  6  Mod.  192,  87  Eng. 
Eeprint  946. 

An  indictment  which  alleges  the  col- 
lection of  illegal  fees  for  services  ren- 
dered "under  color  of  office"  when  it 
should  have  alleged  the  collection  of 
such  illegal  fees  for  services  rendered 
"in  the  performance  of  a  duty,"  is 
fatally  defective.  United  States  v. 
Williams,  76  Fed.  223. 

Sufficient  Indictment. — An  indict- 
ment for  extortion  is  sufficient  when  it 
designates  the  office  held  by  the  ac- 
cused and  states  that  by  color  of  his 
office  and  in  his  official  capacity  he  un- 
lawfully took  a  specified  sum  of  money, 
which  was  not  due  him,  from  a  named 
person.  D6an  V.  State,  9  Ga.  App.  303, 
71  S.  E.  597. 

Where  no  office  exists  an  indictment 
which  charges  one  with  the  offense 
of  extortion,  in  that  he  did,  by  color 
of  his  office,  wrongfully  extort  money 
from  another,  is  demurrable,  since  in 
such  case  the  crime  committed  is  not 
one  of  extortion  by  a  public  officer, 
and  the  accused  cannot  be  indicted  un- 
der the  provisions  of  a  statute  directed 
against  public  officers.  Herrington  v. 
State,  103  Ga.  318,  29  S.  E.  931. 

44.  La. — State  v.  Lubin,  42  La.  Ann. 
79,  7  So.  68.  Mont. — Loeb  v.  Schmith, 
1  Mont.  87,  alleging  that  such  person 
was  an  "acting  officer,"  insufficient 
Okla. — Drake  v.  State,  2  Okla.  Crim 
643,  103  Pac.  878. 

Under  a  statute  making  certain  of 
ficers  only  liable  for  oppression  or  es 
fortion,  it  is  essential  that  the  indict 
ment  charge  that  he  was  such  an  officer 
as  was  designated  by  the  statute 
State  V.  Lubin,  42  La.  Ann.  79,  7  So.  68 

Reason. — To  constitute  extortion  the 

Vol.  VIII 


832 


EXTORTION 


taken  by  the  officer  under  color  of  right  and  in  his  official  capacity.*'^ 

d.  Intent.  —  In  accordance  with  the  general  rule,  Avhere  an  intent 
is  an  essential  ingredient  of  the  offense,  the  indictment  should  dis- 
tinctly allege  a  corrupt  intent  on  the  part  of  the  defendant  in  taking 
the  iHegal  fees.**  This  intent  has  been  held  to  be  sufficiently  and  sub- 
stantially alleged  by  an  averment  that  the  fees  were  taken  "extor- 
sively. ' '" 

e.  Knowledge.  —  Though  at  the  common  law  it  was  unnecessary 
to  charge  the  act  of  extortion  as  being  done  "knowingly,"*^  where  by 
the  statute  defining  the  offense  of  extortion,  or  its  interpretation, 
knowledge  is  made  an  essential  ingredient  of  the  offense,  the  taking  or 


taking  of  money  or  property  must  have 
been  under  color  of  official  right. 
Drake  v.  State,  2  Okla,  Grim,  643,  103 
Pac.  878. 

Authority  of  Officer  To  Charge  Fees. 
In  Illinois,  since  under  §213  of  the 
criminal  code  the  offense  of  extortion 
can  be  committed  only  by  an  officer 
authorized  to  charge  fees,  that  the  de- 
fendant was  authorized  to  charge  fees 
is  a  material  allegation  in  an  indict- 
ment. Ferkel  v.  People,  16  111.  App. 
310. 

That  Officer  Was  Required  To  Take 
Oath. — Under  the  North  Carolina  Code 
(§1090)  in  an  indictment  for  extortion 
it  is  necessary  to  allege  that  the  ac- 
cused officer  was  required  to  take  an 
oath  of  office  before  entering  upon  his 
duties.  State  f.  Pritchard,  109  N.  C. 
921,  12  S.  E.  50. 

45.  Ind.— State  n  Oden,  10  Ind. 
App.  136,  3  N.  E,  731.  Minn.— State 
V.  Brown,  12  Minn.  490.  Pa. — Com.  V. 
Ache,  2  North.  Co.  Ct.  370. 

But  see  People  v.  Whaley,  6  Cow. 
(N.  Y.)  661,  and  Hanley  v.  State,  125 
Wis.  396,  402,  104  K  W.  57,  holding 
that  it  is  sufficient  in  charging  the 
common-law  offense  of  extortion  to 
charge  it  generally,  by  color  of  office, 
and  not  as  of  the  officer's  own  use. 

A  public  officer  may  lawfully  re- 
ceive compensation  for  services  per- 
formed by  request,  which  are  not  part 
of  the  duties  of  his  office,  and  which 
could  as  well  have  been  performed  by 
any  other  person.  Com.  v.  Ache,  2 
Nprth.  Co.  Ct.   (Pa.)   370. 

46.  Ark. — Leeman  v.  State,  35  Ark, 
438.  Cal.— See  Smith  v.  Ling,  68  Cal. 
324,  9  Pac.  171;  Triplett  v.  Munter, 
50  Cal.  644.  N.  J.— Loftus  v.  State 
(N.  J.  L.),  19  Atl.   183.     N.  C— State 
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V.   Pritchard,   107   N.   C.  921,   12  S.  E. 
50;  State  V.  Cansler,  75  N.  C.  442. 

But  see  Queen  v.  Tisdale,  20  IT.  C. 
Q.  B.  272,  holding  an  allegation  of  cor- 
rupt  intent   not  indispensable. 

47.  Leeman  v.  State,  35  Ark.  438, 
444,  37  Am.  Eep.  44;  Loftus  v.  State 
(N.  J.),  19  Atl.  183,  affirmed,  52  N.  J. 
L.  223,  20  Atl.  320. 

"The  words  'extort'  and  *extors- 
ively'  are  descriptive  of  the  crime,  and 
charge  the  corrupt  purpose.  T\iey  are 
invariably  used  for  that  purpose  in  the 
approved  precedents  of  common-law  in- 
dictments for  extortion.  It  has  been 
considered  that  the  word  'extorsive' 
is  as  essential  in  such  an  indictment 
for  extortion  as  the  word  'proditorie' 
in  treason,  or  'felonice'  in  felony.  2 
Starkie  Crim.  PI.  140;  Reg.  v.  Baynes, 
2  Salk.  680,  2  Ld.  Eaym.  1265,"  Lof- 
tus V.  State,  supra. 

North  Carolina. — While  under  Act  of 
1784,  ch.  31,  §3,  providing  that  in  all 
criminal  prosecutions  by  indictment  or 
presentment  in  the  county  courts,  it 
was  sufficient  to  charge  the  offense  in 
a  plain,  simple,  intelligible  and  ex- 
plicit manner,  no  indictment  to  be 
quashed  for  a  mere  informality,  the 
omission  to  use  the  word  "extors- 
ively"  was  not  fatal  if  the  indictment 
was  in  a  superior  court,  the  omitting 
to  charge  the  fee  to  have  been  ex- 
torsively  was  held  to  be  fatal.  State 
V.  Dickens,  2  N.  C.  406. 

Conspiracy  To  Extort. — An  indict- 
ment may  sufficiently  describe  the  of- 
fense of  conspiracy  to  extort  although 
neither  the  word  "extort"  nor  the 
word  "extorsively"  appears  therein. 
Com.  V.  Brown,  23  Pa.  Super.  470,  491. 

48.  State  v.  Jones,  71  Miss.  872, 
15  So.  237. 
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receiving  of  illegal  fees  must  be  alleged  in  the  indictment  as  being 
knowingly  done.'*^ 

4.  Description  of  Person  From  Whom  Fees  Taken.  —  Though  the 
illegal  fees  be  paid  to  the  officer  by  one  acting  as  an  agent,  the  indict- 
ment may  properly  charge  that  the  extortion  was  from  the  principal.^" 

5.  Joinder  of  Parties  Defendant.  —  Two  or  more  persons  may  be 
jointly  indicted  for  such  extortion. ^^ 

C.  Variance. -r- A  variance  between  the  allegations  and  the  proof 
as  to  the  date  of  the  writ  upon  which  an  execution  was  founded,'^^^  or 
as  to  the  execution  upon  which  the  officer  was  charged  with  having 
received  more  than  was  due,"  or  as  to  the  medium  of  payment  of  fees 
illegally  demanded,-"^*  or  as  to  the  office  held  by  the  defendant,"  or  as 
to  the  person  from  whom  the  money  was  extorted,  will  be  considered 
fatal.^^    But  where  the  allegation  is  wholly  unnecessary  to  charge  the 


49.  United  States  v.  Williams,  76 
Fed.  223;  Smith  v.  Ling,  68  Cal.  324, 
9  Pac.  171;  Triplett  w.  Munter,  50  Cal. 
644. 

Substitution  of  "wilfully  and  cor- 
ruptly" for  the  statutory  word  "know- 
ingly" has  been  held  to  lead  to  un- 
certainty and  want  of  precision.  United 
States  V.  Williams,   76  Fed.   223. 

Under  the  Mississippi  statute  (§1453 
Code  of  1892),  allowing  common-law 
offenses  punishable  by  special  statu- 
tory provisions  to  be  charged  as  at 
common  law,  though  a  statute  defining 
extortion  as  money  "knowingly"  de- 
manded, etc.,  an  indictment  charging 
the  offense  as  at  common  law  as  com- 
mitted "unlawfully,  corruptly,  deceit- 
fully, extorsively,  and  by  color  of  of- 
fice," etc.,  is  sufficient  without  the  al- 
legation of  knowledge.  State  v.  Jones, 
71    Miss.    872,   15    So.    237. 

50.  Com.  V.  Bagley,  7  Pick.  (Mass  ) 
279. 

A  county,  being  a  body  politic,  may 
be  the  owner  of  money.  If,  therefore, 
money  be  extorted  on  a  pretended 
claim  against  a  county,  from  the  officer 
having  the  care  of  the  same,  the  money 
may  be  alleged  to  have  been  obtained 
from  the  county.  State  i'.  Moore,  1 
Ind.  548. 

51.  Queen  v.  Atkinson,  1  Salk.  382, 
91  Eng.  Reprint  333;  Beg.  v.  Tisdale, 
20  U.  C.  Q.  B.  272. 

52.  Where,  upon  the  trial  of  a  dep- 
uty sheriff  for  receiving  extorsive  fees 
in  the  service  of  a  writ  and  execution, 
the  indictment  set  forth  that  the  writ, 
upon  which  the  execution  was  founded, 
bore  date  the  twentieth  day  of  a  cer- 
tain month;  it  was  held  that  a  writ 
dated    the    tenth    of    the    same    month, 

(8 


offered  in  evidence  as  the  foundation 
of  the  execution,  could  not  be  admitted 
and  the  variance  was  fatal.  Com.  v. 
Dennie,  Thacher's  Crim.  Cas.  (Mass.) 
165. 

53.  Seany  v.  State,  6  Blackf.  (Ind.) 
403,  wherein  an  execution  for  110  dol- 
lars and  43  cents  was  held  not  to  sup- 
port an  indictment  for  extortion  charg- 
ing a  constable  with  having  collected 
more  than  was  due  on  an  execution 
for  64  dollars, 

54.  "If  an  indictment  charge  that 
a  defendant  'unlawfully  and  extor- 
tiously,  by  color  of  his  office,  did  de- 
mand and  receive  two  dollars  and 
forty-five  cents  for  certifying  a  deed 
of  conveyance,  of  lawful  money  of  the 
state  of  Tennessee,  whereas  the  lawful 
fee  was  twenty-five  cents,'  and  the 
proof  is  that  he  received  bank  notes, 
such  proof  will  not  sustain  the  indict- 
ment." Garner  v.  State,  5  Yerg. 
(Tenn.)  160. 

The  receipt  of  a  negotiable  promis- 
sory note  by  an  officer  for  fees  not 
due  will  not  support  an  indictment  for 
extortion.     Com.   v.  Cony,   2  Mass.  523. 

55.  Where  the  indictment  was  in- 
dicted for  extortion,  and  the  bill 
charged  that  it  was  done  as  tax  col- 
lector, while  the  evidence  showed  that 
he  was  deputy  sheriff  and  collected 
taxes  by  virtue  of  this  office,  and  not 
that  of  tax  collector,  the  variance  was 
held  to  be  fatal.  State  v.  Bisaner,  97 
N.  C.  503.  2  S.  E.  368. 

56.  Com.  V.  Saulsbury,  152  Pa.  554, 
25  Atl.  610,  wherein  defendant  was 
indicted  for  extcirting  money  from 
three  persons  named  in  the  indictment, 
and  the  proof  showed  that  he  extorted 
money  from  a  fourth  person  not  named. 
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offense  of  extortion,  a  discrepancy  between  the  allegation  and  proof  as 
to  such  part  is  not  a  material  variance  f^  and  though  the  indictment 
must  state  a  sura  which  the  defendant  received,  yet  it  is  not  material 
to  prove  the  exact  sum  as  laid/"'** 

D.  W.vivER  OF  Defects  in  Indictment.  —  An  omitted  averment, 
if  material  to  the  offense  of  extortion,  is  not  waived  by  pleading  to  the 
information,  nor  cured  by  the  verdict.^^ 

E.  Question  of  Law  and  Fact.  —  Province  of  Court.  —  The 
right  of  an  officer  to  make  separate  charges  under  a  statute  prescribing 
the  fees  of  certain  officers  is  a  question  of  law  for  the  court. "'^ 

Province  of  Jury.  —  The  question  whether  the  defendant  actually  took 
excessive  fees,*^^  or  his  corrupt  intent  in  so  taking  them,**^  is  properly 
left  to  the  jury. 

F.  Appeal.  —  In  Texas,  extortion  not  being  an  offense  eo  nomine, 
the  rule,  that  if  the  offense  is  not  one  eo  nomine  the  essential  ingredients 
of  that  offense  must  be  stated  in  the  recognizance  upon  appeal,  applies."^ 


But  see  Williams  v.  United  States, 
93  Fed.  396,  35  C.  C.  A.  369,  holding 
that  there  was  no  variance  between 
an  indictment  charging  the  defendant 
with  having  extorted  money  from  one 
person,  and  proof  showing  that  the 
money  was  paid  in  the  presence  of  the 
defendant  to  the  person  upon  whom 
the  demand  was  made  and  then  handed 
over  to   the  defendant. 

57.  Hanley  v.  State,  125  Wis.  396, 
400,  104  N.  W.  57,  holding  that  as  an 
allegation  that  the  sum  of  money  al- 
leged to  have  been  extorted  was  ob- 
tained "as  and  for  a  fee  due  to  them" 
was  unnecessary,  where  the  evidence 
failed  to  establish  that  it  was  demand- 
ed and  received  as  a  fee,  the  variance 
was  not  fatal. 

58.  Com.  V.  Dennie,  Thatcher's  Crim. 
Cas.  (Mass.)  165,  175;  Eex  v.  Gilham, 
6  T.  E.  265,  101  Eng.  Eeprint  545. 

Compare  State  v.  Bisaner,  97  N.  C. 
503,  2  S.  E.  368,  where  the  defendant 
was  indicted  for  extortion  in  collecting 
two  dollars  and  thirteen  cents  as  taxes, 
when  one  dollar  and  sixty-three  cents 
was  due,  and  the  evidence  showed  that 
he  collected  one  dollar  and  sixty-three 
cents  as  taxes  and  fifty  cents  as  costs, 
and  the  variance  was  held  to  be-  fatal. 
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59.  The  omission  of  an  averment  as 
to  what  office,  if  any,  the  accused»held 
at  the  time  that  he  exacted  and  ex- 
torted money  is  a  matter  of  substance, 
which  is  not  waived  by  pleading  to  the 
information  or  cured  by  the  verdict. 
State  V.  Lubin.  42  La.  Ann.  79,  7  So. 
68;  State  v.  Palmer,  32  La.  Ann.  565; 
State  V.  Durbin,  20  La.  Ann.  408;  State 
V.  Edson,  10  La.  Ann.  229;  State  v. 
Stiles,  5  La.  Ann.  324. 

60.  Com.  V.  Dennie,  Thatcher's  Cr. 
Cas.   (Mass.)   165. 

61.  Eex  r.  Gilham,  6  T.  E.  265,  101 
Eng.  Eeprint  545. 

62.  Mass. — Com.  v.  Shed,  1  Mass. 
227.  N.  J.— Cutter  v.  State,  36  N.  J, 
L.  125.  N.  Y.— People  v.  Whaley,  6 
Cow.  661.  N.  C— State  v.  Pritchard, 
107  K  C.  921,  12  S.  E.  50. 

63.  Schoonmaker  v.  State,  37  Tex. 
Crim.  424,  35  S.  W.  969,  wherein  the 
recognizance  failed  not  only  to  recite 
the  offense  set  out  in  the  indictment, 
of  receiving  as  an  officer  illegal  fees 
or  money  to  which  he  was  not  entitled, 
contrary  to  art.  240,  Penal  Code  (New 
Code,  art.  256),  but  failed  to  recite 
any  offense,  wherefore  it  was  held  fa- 
tally defective. 
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I.  INTERNATIONAL  EXTRADITION.  —  A.  Proceedings  for 
ExTR.U)iTiON  Generally.  —  1.  Substantial  Compliance.  —  When  the 
right  to  extradition  is  recognized  by  a  treaty/  it  is  not  the  policy  of 
the  courts  to  allow  mere  technical  objections  as  to  form,  etc.,  to  inter- 
fere with  the  extradition  of  criminals:  all  that  is  required  is  a  sub- 


1.  The  government  of  the  United 
States  is  not  under  any  obligation  to 
deliver  up  fugitives  from  justice  from 
foreign  countries  merely  upon  the  ob- 
ligations created  by  the  laws  of  nations, 
in  the  absence  of  any  treaty  stipula- 
tions. Ex  parte  Dos  Santos,  7  Fed. 
Cas.  No.  4,016. 
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Voluntary  Return.  —  Although  two 
countries  agree  to  the  extradition  of 
one  charged  with  a  crime,  yet  where 
the  accredited  agent  found  such  per- 
son outside  of  the  foreign  government 
on  board  an  American  ship  returning 
voluntarily  to  this  country  and  brought 
him  back,   such  person  is  not  entitled 
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stantial  conformity  with  the  requirements  of  the  statutes  and  treaties.^ 
2.  Arrest  Pending  Demand  for  Extradition.  —  Under  the  general 
powers  that  judicial  officers  have  to  hold  persons  for  the  security  of 
the  peace  and  good  behavior,  such  an  officer  has  the  power  to  issue  a 
warrant  for  the  arrest  of  a  person  charged  with  an  extraditable  offense 
in  a  foreign  country,  as  set  out  in  the  treaty,  and  hold  him  pending 
a  demand  for  extradition.'' 

B.  Necessity  for  Demand  and  Mandate.  —  While  it  has  been  held 
that,  under  treaty  stipulations,  as  a  preliminary  to  the  arrest  and 
delivery  of  a  fugitive  from  justice  to  a  foreign  government,  a  demand 
must  be  made  upon  the  executive  for  the  delivery  of  the  accused  by 
such  foreign  government,  and  a  mandate  must  issue  from  the  executive 
ordering  his  arrest  and  examination,*  yet  a  mandate  is  not  necessary 


to  any  rights  existing  under  extradi- 
tion. Ward  V.  State,  102  Tenn.  724,  52 
S.   W.   996. 

2.  Grin  v.  Shine,  112  Fed.  790,  af- 
firmed, 187  U.  S.  181,  23  Sup.  Ct.  98, 
47  L.   ed.   130. 

Congress  is  not  debarred  by  the  ex- 
istence of  a  treaty  from  adopting  new 
and  more  enlarged  regulations  upon 
the  topics  embraced  within  the  treaties, 
and  the  powers  imparted  and  the  di- 
rections given  by  such  laws  are  of  a 
like  obligation  as  treaties  in  the  feder- 
al courts.  In  re  Kaine,  3  Blatchf.  1, 
14  Fed.  Cas.  No.  7,598. 

3.  In  re  Mineau,  45  Fed.  188. 

It  is  the  law  and  usage  of  nations 
resting  upon  the  plainest  principles  of 
justice  and  public  utility,  to  deliver  up 
oflFenders  charged  with  felony  and 
other  high  crimes,  and  fleeing  from  the 
country  in  which  the  crime  was  com- 
mitted, into  a  foreign  and  friendly 
jurisdiction,  and  it  is  the  duty  of  a 
civil  magistrate,  on  due  proof  of  the 
fact,  to  commit  the  fugitive  to  the 
end  that  a  reasonable  time  may  be  af- 
forded for  the  government  here  to  de- 
liver him  up,  or  for  the  foreign  gov- 
ernment to  make  the  requisite  applica- 
tion to  the  proper  authorities  here,  for 
his  surrender.  In  re  Daniel  Washburn, 
4  .Johns.  Ch.   (N.  Y.)    106. 

Contra. — In  Ex  parte  Kaine,  3  Blatchf. 
1,  14  Fed._  Cas.  No.  7,597,  it  was  held 
that  the  judiciary  possess  no  jurisdic- 
tion to  entertain  proceedings  under  a 
treaty  for  the  apprehension  and  com- 
mital  of  an  alleged  fugitive  without  a 
previous  requisition  made  under  the 
authority  of  the  foreign  power  upon 
the  president  of  the  United  States  and 
his  authority  for  the  purpose;  that  is, 
requisition   should   first   be   made    upon 


the  executive  and  his  authority  ob- 
tained, in  order  to  warrant  the  inter- 
position of  the  judiciary.  See  also  Com. 
V.  Deacon,  10  Serg.  &  R.  (Pa.)  125; 
Ex  parte  Dos  Santos,  7  Fed.  Cas.  No. 
4,016. 

4.  In  re  Kaine,  14  How.  (U.  S.)  103, 
14  L.  ed.  345;  Ex  parte  Van  Hoven, 
4  Dill.  415,  28  Fed.  Cas.  No.  16,859; 
In  re  Henrich,  5  Blatchf.  414,  11  Fed. 
Cas.  No.  6,369;  In  re  Farez,  7  Blatchf. 
34,  8  Fed.  Cas.  No.  4,644. 

The  mandate  must  call  upon  the 
proper  officer  for  the  necessary  proceed- 
ings and  when  such  are  made  part  of 
the  record,  it  is  all  that  is  required. 
771  re  IMacDonnell,  11  Blatchf.  79,  16 
Fed.  Cas.  No.  8,771. 

Questions  for  Executive  Department. 
"Whether  the  government  is  bound  by 
the  treaty  compact  to  deliver  up  the 
accused,  for  offences  committed  by  him 
in  France  which  are  not  crimes  by  our 
laws,  whether  he  is  within  the  descrip- 
tion of  persons  named  in  the  treaty  as 
subject  to  extradition,  whether  the 
treaty  went  into  operation  and  beeama 
obligatory  from^its  date  or  only  from 
its  ratification,"  and  whether  the  ob- 
ligations assumed  by  the  treaty  will 
be  fulfilled,  are  questions  addressed  to 
the  executive  department.  In  re  Metz- 
ger,  17  Fed.  Cas.  No,  9,511.  The  ques- 
tion of  the  existence  of  a  treaty  is  a 
political  one.  Terlinden  v.  Ames,  184 
U.  S.  270,  22  Sup.  Ct.  484,  46  L.  ed.  534. 

Wliat  Constitutes  Mandate  of  the 
Executive. — The  executive  authority  of 
the  United  States,  particularly  in  its 
intercourse  with  foreign  powers  and  in 
matters  which  concern  foreign  rela- 
tions, acts  through  the  medium  of  the 
secretary  of  state  and  the  seal  of  that 
department,   and  the   allegation   in  the 
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whoro  the  treaty  does  not  require  it  as  a  prerequisite  to  the  enter- 
taining' of  the  proceedings  and  the  issuing  of  a  warrant  of  arrest  by 
the  maijistrate.'' 

C.  Necessity  for  Indictment.  —  An  indictment  in  the  country 
making  the  demand  for  extradition  issued  against  the  accused  is  not 
necessary  as  a  preliminary  to  the  surrender  of  the  one  demanded, 
unless  made  so  under  the  terms  of  the  treaty." 


complaint  and  warrant,  that  the  gov- 
ernment of  the  United  States  issued 
the  mandate,  under  the  hand  of  the  sec- 
retary of  state  and  the  seal  of  thei 
department  of  state,  is  a  sufficient  al- 
legation that  the  mandate  was  issued 
by  executive  authority.  In  re  Farez, 
supra. 

The  objection  that  the  mandate  or 
"warrant  is  not  issued  by  the  presi- 
dent of  the  United  States  because  it 
emanates  from  the  state  department 
and  is  signed  by  the  secretary  of  state 
and  under  his  official  seal,"  is  not  ten- 
able, for  the  president,  in  all  our  for- 
eign relations,  "in  performing  execu- 
tive acts,  imposed  by  treaty  or  other- 
wise, acts  through  the  department  of 
state  and  under  its  official  seal."  Ex 
parte  Van  Hoven,  4  Dill.  411,  28  Fed. 
Cas.  No.  16,858.  See  also  Ex  parte 
Van  Hoven,  4  Dill.  415,  28  Fed.  Cas. 
No.    16,859. 

Presumptions  From  Mandate. — Where, 
under  a  treaty,  a  warrant  for  the  ar- 
rest of  the  person  whose  rendition  is 
sought,  and  the  depositions  upon  which 
the  warrant  is  based,  must  accompany 
the  requisition  upon  this  government  to 
surrender,  the  judicial  department  will 
presume,  from  the  mandate  of  the  sec- 
retary of  state,  that  this  has  been 
done,  but  if  it  is  subsequently  shown 
that  no  warrant  for  arrest  has  ever 
issued,  and  no  depositions  were  made, 
the  judicial  department,  upon  its  pow- 
er being  invoked,  would  prevent  the 
extradition.  Ex  parte  Van  Hoven,  4 
Dill.   415,  28  Fed.  Cas.  No.  16,859. 

What  Constitutes  a  Demand. — A  re- 
quest by  a  foreign  government  that  a 
certain  person  be  returned  under  requi- 
sition papers  under  a  treaty,  is  equiv- 
alent to  a  demand.  Ex  parte  Charl- 
ton, 185  Fed.  880. 

Necessity  of  Special  Authority  To 
Make  Demand. — "That  the  [extradi- 
tion] proceedings  should  be  initiated 
and  carried  on  by  the  demanding  gov- 
ernment is  undoubted,  but  that  evi- 
dence of  special  authority  from  such 
government   to   the   party   making   the 
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complaint  is  necessary"  cannot  be  up- 
held; therefore,  where  a  "consular  title 
is  appended  to  the  signature  of  the 
complaining  party,  no  presumption  can 
arise  from  any  portion  of  the  complaint 
that  it  was  made"  other  than  as  and 
for  the  government.  In  re  Grin,  112 
Fed.  790,  ajfirmed,  187  U.  S.  18,  23  Sup. 
Ct.  98,  47  L.  ed.  130. 

5.  Ex  parte  Zentner,  188  Fed.  344; 
Castro  V.  De  Uriarte,  16  Fed.  93;  In  re 
Thomas,  12  Blatehf.  370,  23  Fed.  Cas. 
No.   13,887. 

That  the  proceedings  are  instituted 
at  the  request  or  by  the  authority  of 
Ihe  foreign  government  need  not  be 
shown  in  the  first  instance.  In  re 
Mineau,  45   Fed.   188. 

A  preliminary  mandate  from  the 
executive  is  not  essential  to  extradition 
proceedings,  because  first,  not  required 
by  statute;  and  second,  the  extradition 
cannot  be  consummated  without  action 
by  the  executive  in  the  last  instance; 
and  third,  the  general  trend  of  the  de- 
cisions are  against  it;  and  fourth, 
ofttimes  to  require  it  would  defeat 
the  very  purpose  of  extradition.  In  re 
Herres,  33  Fed.  165,  reversing,  upon 
this  point.   In  re  Herres,   32   Fed.   583. 

A  seaman  may  be  detained  by  a  war- 
rant issued  by  the  court  without  wait- 
ing for  the  executive  warrant,  for 
otherwise  the  execution  of  the  treaty 
would  be  impossible.  In  re  Kelley,  2 
Low.   839,   14  Fed.   Cas.   No.   7,655. 

Under  the  Revised  Statutes,  a  pre- 
liminary demand  from  a  foreign  gov- 
ernment is  "unnecessary  to  initiate 
proceedings  (of  extradition)  before  the 
committing  magistrate,  and  it  was  suf- 
ficient if  it  appeared  by  the  proceed- 
ings that  the  complaining  witness  was 
acting  for  the  foreign  government. 
In  re  Orpen,   86  Fed.  760. 

6.  In  re  Sheazle,  1  Woodb.  &  M.  66, 
21   Fed.   Cas.   No.   12,734. 

Any  proceeding  in  the  demanding 
country,  "under  which  evidence  has 
been  or  might  lawfully  be  taken  with 
a  view  either  to  a  future  criminal  pros- 
ecution, or  to  deciding  whether  to  in- 
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D.  Complaint.  —  1.  Necessity  for  Complaint.  —  Where  no  com- 
plaint has  been  made  under  oath  charging  the  accused  with  a  crime, 
a  warrant  must  be  held  invalid  when  such  process  cannot  legally  issue 
under  the  statute  and  treaty  in  the  absence  of  a  complaint  under  oath  -^ 
but  where  a  commissioner  is  ordered  to  investigate  the  facts,  the  gov- 
ernment of  this  country  admits  that  a  complaint  under  oath  had 
been  made  in  pursuance  of  the  treaty,  for  a  commissioner  could  not 
investigate  the  facts  until  such  complaint,  on  oath,  had  been  made.** 

2.  Made  Upon  Information  and  Belief.  —  A  complaint  made  upon 
information  and  belief  alone  is  usually  insufficient;®  but  it  has  been 
held  to  be  sufficient  when  supported  by  the  testimony  of  witnesses 
who  have  been  sworn, ^'^  and  when  made  by  an  officer  of  the  foreign 
government  with  the  record  and  depositions  of  witnesses  before  him 
and  such  record  was  introduced  before  the  commissioner.^^ 

3.  Statement  of  Crime  Charged.  —  The  statement  of  the  crime 
charged  need  not  be  set  forth  in  the  complaint  with  the  formal  pre- 
cision and  particularity  required  in  an  indictment,^^  but  it  must  set 


stitute  one,  satisfies  the  requirements 
of  the  treaty."  Muller's  Case,  17  Fed. 
Cas.  No.  9,913. 

In  Metzger's  case  it  was  held  that 
under  the  treaty  with  France  it  was 
not  sufficient  that  the  person  demanded 
had  been  merely  charged  or  accused 
of  the  crime.  In  re  Metzger,  17  Fed. 
Cas.  No.  9,511;  In  re  Metzger,  1  Barb. 
(N.  Y.)  248. 

7.  Ex   parte    M'Cabe,    46    Fed.    363. 

8.  In  re  Heilbronn,  11  Fed,  Cas.  No. 
6,323. 

Oath  Before  Commissioner. — Where  a 
complaint  is  sworn  to  before  a  com- 
missioner it  is  sufficient.  Grin  v.  Shine, 
112  Fed.  790,  s.  c,  187  U.  S.  181,  23 
Ct.  98,  47  L.  ed.  130. 
Rice  V.  Ames,  180  U.  S.  371,  21 
Ct.  406,  45  L.  ed.  577,  12  Am. 
Rep.    356;    Ex  parte  Lane,   6  Fed. 


Sup 
9. 
Sup 
Cr. 
34. 


In  Rice  v.  Ames,  supra,  Justice  Brown 
says:  "It  would  obviously  be  incon- 
sistent to  hold  that  depositions,  which 
are  admissible  upon  the  hearing,  should 
not  also  be  admitted  for  the  purpose 
of  vesting  jurisdiction  in  the  commis- 
sioner to  issue  the  warrant.  Indeed, 
the  words  of  the  statute,  'in  every  case 
of  complaint,'  seem  to  contemplate  this 
very  use  of  them.  If  the  officer  of 
the  foreign  government  has  no  per- 
sonal knowledge  of  the  facts,  he  may 
with  entire  propriety  make  the  com- 
plaint upon  information  and  belief, 
stating  the  sources  of  his  information 
and  the  grounds  of  his  belief,  and  an- 
nexing to  the  complaint  a  properry  cer- 


tified copy  of  any  indictment  or  equiv- 
alent proceeding,  which  may  have  been 
found  in  the  foreign  country,  or  a  copy 
of  the  depositions  of  witnesses  having 
actual  knowledge  of  the  facts,  taken 
under  the  treaty  and  act  of  Congress. 
This  will  afford  ample  authority  to  the 
commissioner  for  issuing  the  warrant." 

10.  'Glucksman  v.  Henkel,  221  U.  S. 
508,  31  Sup.  Ct.  704,  55  L.  ed.  830, 
holding  that  where  witnesses  are  said 
to  have  deposed  it  must  be  presumed 
that  they  were  sworn. 

11.  Yordi  i>.  Nolte,  166  Fed.  921, 
affirmed  in  215  U.  S.  227,  30  Sup.  Ct. 
90,  54  L.  ed.  170.  And  see  Ex  parte 
Dinehart,   188   Fed.   858. 

In  Ex  parte  Van  Hoven,  4  Dill.  415, 
28  Fed.  Cas.  No.  16,859,  a  complaint 
was  held  sufficient  which  was  filed  by 
a  consul-general  who  did  not  profess 
to  have  any  personal  knowledge  of  the 
matters  charged  against  the  petitioner, 
but  whose  information  was  derived 
from  the  Belgian  authorities,  and  from 
certain  depositions  taken  in  Belgium 
specific  in  their  charges  against  defend- 
ant. See  also  In  re  Farez,  7  Blatchf. 
345,  8  Fed.  Cas.  No.  4,645. 

12.  Ex  parte  Zentner,  188  Fed.  344; 
In  re  Herskovitz,  136  Fed.  713;  Ex  parte 
Sternaman,  77  Fed.  595,  affirmed  upon 
another  point  in  Sternaman  v.  Peck, 
80  Fed.  883,  26  C.  C.  A.  214. 

By  What  Law  Determined. — Whether 
a  crime  is  charged  that  is  included  and 
within  the  terms  of  a  treaty  of  extra- 
dition must  be  determined  by  the  laws 
of  the  country  at  the  time  the  extradi- 
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forth  clearly  the  suhstantial  material  features  of  the  offense." 
The  crime  need  not  be  charged  in  the  complaint  in  the  exact  words 
or  language  of  the  treaty,  but  it  is  sufficient  where  the  phraseology 
used  clearly  brings  such  crime  within  those  enumerated  in  the  treaty." 
This  has  been  held  to  have  been  done  when  the  crime  has  been  set 
forth  with  .such  particularity  as  to  apprise  the  accused  of  the  offense 
with  respect  to  which  he  is  to  be  examined.^^ 

4,  By  Whom  Made.  —  It  is  not  necessary  that  the  complaint  be 
made  by  a  member  of  the  executive  department  of  the  foreign  govern- 
ment; it  may  be  filed  by  any  person  authoritatively  delegated  to  act 
for  the  government.^"  But  it  must  appear  either  in  the  complaint 
or  in  the  course  of  the  proceedings,  that  the  deponent  thereof  was  an 
officer,  representative  or  agent  of  the  foreign  government.^'^ 

E.  Warrant  for  Arrest.  —  A  warrant  for  the  arrest  of  one  whose 
rendition  is  demanded,  is  sufficient  if  it  contains  all  the  essentials  as 
required  by  the  treaty.^^     It  should  show  upon  its  face  that  the  per- 


tion  is  applied  for.     Cohn  i\  Jones,  100 
Fed.  639. 

13.  In  re  Farez,  7  Blatchf.  34,  8 
Fed.  Cas.  No.  4,644;  In  re  Henrich,  5 
Blatchf.    414,    11    Fed.    Cas.    No.    6,369. 

Merely  referring  to  a  statute  without 
charging  a  crime  in  substance  is  in- 
sufficient on  habeas  corpus.  Ex  parte 
Slauson,  73  Fed.  666. 

A  complaint  which  minutely  sets 
forth  "the  instrument  alleged  to  be 
forged,  the  amount  of  the  note,  the 
date  and  names  of  the  pe-rsons,  and  the 
bank  which  discounted  the  note,"  is 
good  in  substance  and  in  form.  In  ro 
Charleston,   34   Fed.   531. 

A  claim  that  a  complaint  should 
charge  only  one»crime  is  not  valid,  and 
will  not  be  sustained,  for  if  a  fugitive 
can  be  surrendered  for  the  commission 
of  one  forgery,  he  certainly  can  for 
the  commission  of  more  than^  one.  /n  re 
Henrich,  5  Blatchf.  414,  11  Fed.  Cas. 
No.    6,369. 

14.  Ex  parte  Zentner,  188  Fed.  344; 
United  States  v.  Piaza,  133  Fed.  998; 
In  re  Grin,  112  Fed.  790;  In  re  Adutt, 
55  Fed.  376;  In  re  Eoth,  15  Fed.  506; 
In  re  MacDonnell,  11  Blatchf.  79,  16 
Fed.  Cas.  No.  8,771. 

15.  Ex  parte  Zentner,  188  Fed.  344; 
In  re  Herskovitz,  136  Fed.  713;  Grin 
V.  Shine.  112  Fed.  790,  affirmed,  187  U. 
S.  181,  23  Sup.  Ct.  98,  47  L.  ed.  130; 
Ex  parte  Sternaman,  77  Fed.  595,  af- 
firmed, 80  Fed.   883. 

16.  In  re  Kelly,   2G  Fed.   852. 

17.  In  re  Herres,  33  Fed.  165,  revers- 
ing upon  this  point  In  re  Herres,  32 
Fed.  583. 
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The  "complaint  upon  oath"  upon 
which  the  commissioner  has  jurisdic- 
tion to  proceed  to  hear  extradition  pro- 
ceedings means  a  complaint  made  in 
behalf  of  the  foreign  government  and 
that  government  must  be  the  promoter 
of  the  proceedings,  and  it  is  not  in- 
tended to  give  a  private  person  the 
power  to  institute  such  proceedings. 
In  re  Ferrelle,  28  Fed.  878. 

Authority  of  Officer  To  Receive  Com- 
plaint.— The  allegations  of  the  com- 
plaint are  addressed  and  may  be  wholly 
addressed  to  the  commission  of  the 
offense,  and  need  not  set  out  therein 
the  authority  of  the  officer  to  receive 
it,  or  that  a  mandate  had  issued  on 
application  of  the  foreign  government. 
In  re  MacDonnell,  11  Blatchf.  79,  16 
Fed.    Cas.    No.    8,771. 

18.  In  re  Grin,  112  Fed.  790;  In  re 
MacDonnell,  11  Blatchf.  79,  16  Fed. 
Cas.   No.   8,771. 

The  accusation,  offense  or  crime  is 
sufficiently  stated  by  its  statutory  des- 
ignation without  further  particulars. 
Castro  V.  De  Uriarte,  16  Fed.  93. 

Though  the  warrant  do  not  recite 
that  it  issued  upon  the  complaint  of  a 
duly  accredited  agent  of  the  foreign 
government,  it  is  enough  that  this  ap- 
pear in  the  examination  before  the 
commissioner  or  elsewhere  in  the  pro- 
ceedings.    In  re  Herres,  33  Fed.  165. 

Essentials  of  a  Warrant. — Where  a 
warrant  declares  the  special  authority 
upon  which  the  proceeding  is  based, 
to-wit,  the  treaty,  the  act  of  congress, 
and  the  appointment  of  an  officer  to 
execute,  and  "declares  the  demand  of 
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son  issuing  it  is  authorized  to  act  in  extradition,^''  but  it  need  not 
set  out  the  authority  which  gives  him  jurisdiction  to  act.'°  It  must 
specify  the  time  and  place  of  the  commission  of  the  alleged  offense 
and  the  character  thereof,-^  and  show  that  such  offense  comes  wathin 
the  purview  of  the  treaty.-- 

Issuance  of  Second  Warrant.  —  If  there  is  a  question  as  to  the  accused 
being  held  under  a  warrant,  the  judge  may  issue  a  second  warrant." 

F.  Arrest  and  Bail.  —  Ordinarily,  bail  should  not  be  granted  in 
eases  of  foreign  extradition,  though  a  United  States  court  has  the 
power  to  admit  to  bail  without  regard  to  the  existence  of  statutory 
authority,  but  it  should  be  exercised  only  in  the  most  pressing  cir- 
cumstances and  where  the  requirements  of  justice  are  absolutely 
peremptory.^* 


the  foreign  government,  the  mandate 
of  our  own,  and  the  offense  charged," 
shows  every  fact  requisite  to  the  jur- 
isdiction of  the  officer,  and  that  such 
jurisdiction  has  been  regularly  invoked 
and  by  reference  to  the  treaty  and  act 
of  congress  imports  a  charge  of  for- 
gery mentioned  in  the  treaty,  the  war- 
rant, in  the  fullest  manner  meets  every 
requirement  of  the  law.  In  re  Mac- 
Donnell,  11  Blatchf.  79,  16  Fed.  Cas. 
No.    8,771. 

Statement  of  Offense. —  "A  state- 
ment of  the  offense  with  which  the 
fugitive  is  charged,  in  general  terms, 
importing  that  it  is  an  offense  within 
the  treaty  is  all  that  is  required  In 
the  mandate,  as  it  only  contemplates 
a  recognition  by  the  executive  that  the 
case  is  one  which  comes  within  the 
scope  of  the  treaty  and  calls  for  judi- 
cial investigation."  In  re  Grin,  112 
Fed.  790,  affirmed  in  187  U.  S.  181,  23 
Sup.  Ct.  98,  47  L.   ed.   130. 

An  order  of  the  court  is  sufficient 
if  it  contains  all  the  essentials  of  the 
warrant  of  arrest  or  other  judicial 
documents  issued  by  a  judge  or  magis- 
trate as  required  by  the  treaty.  Grin 
V.  Shine,  112  Fed.  790,  affirmed,  187 
U.  S.  181,  23  Sup.  Ct.  98,  47  L.  ed.  130. 

See  generally  the  title  "Arrest  in 
Criminal  Cases." 

19.  In  re  Kelley.  25  Fed.  268;  Ex 
parte  Lane,   6   Fed.   34. 

Under  a  treaty  with  Great  Britain 
containing  a  provision  that  judges  and 
magistrates  of  either  government  are 
authorized  upon  complaint  made  under 
oath  to  issue  a  warrant  for  the  appre- 
hension of  a  fugitive,  the  power  is 
plainly  conferred,  and  it  is  made  the 
express  duty  of  the  judges  to  issue  a 
warrant  and  cause  the  alleged  fugitive 


to  be  brought  before  them,  and  when 
issued  by  a  district  judge  it  will  stand. 
Ex  parte  Eoss,  2  Bond  252,  20  Fed. 
Cas.  No.  12,069. 

20.  Ex  parte  M'Cabe,   46  Fed.  363. 
In    In.   re    Farez,    7    Blatchf.    345,    8 

Fed.  Cas.  No.  4,645,  the  court  held 
that  where  it  appears  upon  the  face 
of  the  warrant  of  arrest  that  a  com- 
missioner was  appointed  to  issue  war- 
rants in  all  cases  of  extradition  falling 
under  the  acts  of  congress,  it  is  suffi- 
cient, and  it  is  not  necessary  that  the 
warrant  show  that  the  commissioner 
was  appointed  by  the  circuit  court  to 
issue  this  particular  warrant. 

21.  In  re  Farez,  7  Blatchf.  34,  8 
Fed.  Cas.  No.  4,644. 

22.  In  re  Veremaitre,  28  Fed.  Cas. 
No.   16,915. 

23.  Fergus,  Petitioner,   30  Fed.   607. 

24.  In  Wright  v.  Henkel,  190  U.  S. 
40,  63,  23  Sup.  Ct.  781,  47  L.  ed.  948 
(affirming  In  re  Wright,  123  Fed.  463), 
Chief  Justice  Fuller,  in  delivering  the 
opinion  of  the  court,  said:  "We  are^ 
unwilling  to  hold  that  the  circuit  courts 
possess  no  power  in  respect  of  admit- 
ting to  bail  other  than  is  specifically 
vested  by  statute,  or  that,  while  bail 
should  not  ordinarily  be  granted  in 
cases  of  foreign  extradition,  those 
courts  may  not  in  any  case,  and  what- 
ever the  special  circumstances,  extend 
that  relief.  Nor  are  we  called  upon 
to  do  so,  as  we  are  clearly  of  opinion, 
on  this  record,  that  no  error  was  com- 
mitted in  refusing  to  admit  to  bail,  and 
that,  although  the  refusal  was  put  on 
the  ground  of  want  of  power."  See 
also   In  re  Mitchell,  171   Fed.  289. 

The  matter  of  admitting  the  accused 
to  bail  pending  a  trial  before  the  com- 
missioner,   which    had    been    postponed 
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G.  Hearing  op  Cause.  —  1.  Matters  Investigated.  —  The  ques- 
tions involved  before  the  examining  magistrates  in  eases  of  extradition 
on  a  hearing,  within  the  scope  of  the  obligations  assumed  by  the 
treaty,  are  clearly  the  identity  of  the  person  charged  with  the  crime 
and  the  sufficiency  of  the  evidence  of  criminality."  And  it  has  been 
held  that  the  court  should  not  enter  into  an  investigation  as  to 
whether  or  not  the  accused  would  receive  a  just  and  fair  trial  if  re- 
turned, but  its  sole  function  is  to  determine  whether  there  is  probable 
cause  that  the  prisoner  is  guilty  of  the  offense  charged,  such  offense 
being  one  of  those  enumerated  in  the  statute.-*'  The  fact  that  the  court 
acquired  jurisdiction  by  kidnapping  or  other  improper  means  is  not  a 
defense  that  can  be  urged  on  the  trial.-^ 

A  previous  examination  and  determination  of  the  evidence  in  another 
district  court,  until  founded  upon  adequate  investigation  and  full  con- 
sideration, does  not  preclude  another  examination  and  determination 
upon  the  same  evidence  in  another  court.-^ 

2.  Receiving  Evidence  From  Defendant.  —  The  defendant  in  extra- 
dition proceedings  before  a  commissioner  has  a  right  to  introduce  tes- 
timony in  his  behalf  at  the  close  of  the  evidence  for  the  prosecution, 
and  a  refusal  to  permit  him  to  do  so  constitutes    a    fatal    error.^^ 


from  time  to  time,  is  not  a  question 
of  practice,  and  bail  is  not  allowed  in 
any  case  except  in  pursuance  of  a  stat- 
ute, and  since  there  is  no  statute  per- 
mitting the  commissioner  to  allow  bail, 
the  commissioner  herein  was  correct 
in  refusing  bail.  In  re  Carrier,  57  Fed. 
578. 

25.     hi  re  Charleston,  34  Fed.  531. 

The  duty  of  a  committing  magistrate 
is  confined  to  determining,  first,  that 
a  warrant  for  the  surrender  of  the 
fugitive  has  been  issued  by  the  secre- 
tary of  state;  "second,  whether  the 
offense  charged  against  the  accused  is 
extraditionable  under  the  treaty; 
third,  whether  the  person  brought  be- 
fore him  is  the  one  accused  of  such 
crime;  and  fourth,  whether  there  is 
probalDle  cause  for  holding  the  accused 
for  trial."  Ex  parte  Charlton,  185 
Fed.  880. 

Where  a  complaint  upon  oath  was 
made  charging  the  defendant  with  for- 
gery, and  upon  such  the  president  of 
the  United  States,  upon  the  demand 
for  the  extradition  of  the  defendant, 
issued  his  warrant  to  a  commissioner 
to  investigate  such  charge,  it  is  his 
duty  to  issue  his  warrant  for  the  ap- 
prehension of  the  defendant  and  to 
hear  the  evidence  in  the  case,  and  upon 
his  finding  the  evidence  sufficient  to 
sustain  the  charge  to  commit  the  de- 
fendant to  prison  in  order  to  give  the 
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government  an  opportunity,  if  the  facts 
authorized  the  same,  to  issue  a  warrant 
for  defendant's  extradition.  In  re 
Heilbronn,    11    Fed.   Cas.    No.    6,323. 

As  to  Being  a  Final  Trial. — ''The 
proceeding  before  the  commissioner  is 
not  to  be  regarded  as  in  the  nature  of 
a  final  trial  by  which  the  prisoner  could 
be  convicted  or  acquitted  of  the  crime 
charged  against  him,  but  rather  of  the 
character  of  those  preliminary  exami- 
nations which  take  place  every  day  in 
this  country  before  an  examining  or 
committing  magistrate  for  the  purpose 
of  determining  whether  a  case  is  made 
out  which  will  justify  the  holding  of 
the  accused,  either  by  imprisonment  or 
under  bail,  to  ultimately  answer  to  an 
indictment  or  other  proceeding  in  which 
he  shall  be  finally  tried  upon  the  charge 
made  against  him."  Benson  v.  Mc- 
Mahon,  127  IJ.  S.  457,  8  Sup.  Ct.  1240, 
32  L.   ed.  234. 

26.  Neelv  V.  Henkel,  103  Fed.  631, 
a  firmed,  180  U.  S.  126,  21  Sup.  Ct. 
308,  45  L.   ed.  457. 

27.  Such  a  plea  may  be  made  to  the 
executive  department.  In  re  Ezeta,  62 
Fed.   964. 

28.  Muller's  Case,  17  Fed.  Cas.  No, 
9,913. 

29.  In  re  Kelley,  25  Fed.   268. 
May  Appear  in  Own  Behalf. — In  re 

Farez,  7  Blatchf.  345,  8  Fed.  Cas.  No. 
4,645.     But    see   In   re   Dugan,    7    Fed. 


EXTRADITION 


843 


3.  Adjournment  of  Hearing.  —  The  commissioner  may  adjourn  or 
postpone  a  hearing- on  extradition  at  the  request  of  either  party,  m 
the  exercise  of  a  just  and  reasonable  discretion  on  the  subject,  and 
it  is  only  when  such  discretion  is  abused  that  the  courts  will  mter- 

fere.^° 

H.  Re.\rrest  After  Discharge.  —  When,  in  extradition  proceed- 
ings, it  is  determined  by  the  executive  merely  that  the  testimony  is 
insufacient  to  support  the  proceedings,  the  case  has  the  same  status 
as  other  cases  of  preliminary  examination,  and  there  can  be  a  re- 
arrest after  the  discharge."  But  where  there  has  been  a  decision  upon 
the  legal  merits  of  the  case,  pronounced  after  a  full  investigation  and 
consideration,  a  renewal  of  an  application  for  extradition  should  not 
be  entertained,^^' 

1.  Warrant  for  Delivery.  — 1.  By  Executive.  —  The  warrant 
for  the  delivery  of  the  accused  for  extradition  must  be  made  by  the 

executive."*^ 

2.  Time  To  Make  Surrender.  —  Wliere  a  person  has  been  committed 


Cas.  No.  4,120,  holding  that  a  person 
cannot  be  heard  in  his  own  behalf  be- 
fore a  judge  who  is  examining  the  evi- 
dence of  criminality  upon  a  complaint 
being  made  to  him  upon  oath. 

For  a  full  discussion  of  the  evidence 
admissible  and  the  method  of  proof, 
see  the  title  "Extradition"  in  the 
Encyclopedia  of  Evidence. 

30.  I7i  re  Wadge,  15  Fed.  864;  In  re 
MacDonnell.  11  Blatchf.  79,  16  Fed. 
Cas.  No.  8.771,  as  to  lost"  point.  See 
also  In  re  Farez,  7  Blatchf.  491,  8  Fed. 
Cas.  No.  4,646. 

That  an  adjournment  was  extremely 
liberal  does  not  necessarily  show  that 
it  was  unreasonable.  In  re  Extradition 
of  Ludwig,  32  Fed.  774. 

A  commissioner  does  not  lose  jur- 
isdiction of  an  extradition  proceeding 
by  continuing  the  hearing  longer  than 
the  state  law  allows,  if  the  treaty  pro- 
vision declares  that  extradition  shall 
be  carried  out  in  the  United  States 
and  Great  Britain  in  conformity  with 
the  laws  regulating  extradition,  for  the 
time  being  in  force  in  the  surrendering 
states,  for  this  refers  to  the  laws  of 
the  United  States  and  not  to  the  laws 
of  the  particular  state  within  which 
the  proceedings  are  taken.  Kice  v. 
Ames,  180  U.  S.  371,  21  Sup.  Ct.  406, 
45  L.  ed.  577. 

31.  In  re  Kelly,  26  Fed.  852. 
Where  a  prisoner  is  held  by  a  min- 
isterial officer,  with  a  view  to  an  in- 
quiry into  a  charge  of  crime,  there  is 
nothing  inconsistent  with  the  course  of 
that   inquiry,   that  another  warrant  of 


arrest,  issued  by  the  same  commission- 
er, should  be  placed  in  the  hands  of 
the  marshal,  to  the  end  that  an  in- 
quiry  might  be  had  upon  a  fresh  charge, 
there  not  having  been  sufficient  evi- 
dence to  hold  him  upon  the  first  charge. 
In  re  MacDonnell.  11  Blatchf.  170,  16 
Fed.  Cas.  No.  8,772. 

32.  Muller's  Case,  17  Fed.  Cas.  No. 
9,913. 

On  a  writ  of  habeas  corpus,  it  was 
held  that  unless  an  error  alleged_  to 
have  been  committed  by  a  commission- 
er at  a  former  examination  was  fatal, 
not  only  to  an  order  declaring  a  crime 
sufficiently  established,  but  to  the  en- 
tire proceeding,  the  error  having  been 
remedied,  the  person  may  be  rearrested 
and  held  for  a  hearing  before  the  com- 
missioner as  before,  but  not  for  com- 
mitment for  surrender.  In  re  Farez,  7 
Blatchf.  491,  8  Fed.  Cas.  No.  4,646. 

33.  In  re  Herres,  33  Fed.  165;  Ex 
parte  Hibbs,  26  Fed.  421. 

The  department  of  state  is  "the 
proper  executive  authority."  In  re 
Sheazle,  1  Woodb.  &  M.  66,  21  Fed. 
Cas.    No.    12,734. 

Construing  Warrant  for  Delivery. 
Where,  upon  the  face  of  the  warrant 
for  extradition  it  appears  that  the 
prisoner  was  extradited  for  forgery,  the 
court  may  refer  to  the  preliminary 
stages  of  the  proceedings  of  which  the 
warrant  is  the  consummation  and  end 
in  order  to  ascertain  whether  the  war- 
rant CQmprehended  more  than  one 
crime.    Ex  parte  Hibbs,  26  Fed.  421. 
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for  extradilion  and  surrender  for  two  calendar  months,  it  shall  be 
lawful  under  the  statute  for  any  judge  of  the  United  States  upon 
application  being  made  to  him,  and  upon  proof  that  notice  of  such 
application  lias  been  given  to  the  secretary  of  state,  to  order  such 
person  discharged  unless  sufficient  cause  can  be  shown  why  such  dis- 
charge ougiit  not  to  be  ordered.^^ 

J.  Review^  op  Proceedings  Upon  Habeas  Corpus.  —  1.  What 
Questions  Reviewable.  —  A  writ  of  habeas  corpus  may  be  used  to  in- 
vestigate the  question  of  the  commissioner's  jurisdiction,^''*  and 
whether  there  was  legal  evidence  before  him  on  which  he  might  exer- 
cise his  judgment. ^'^ 

2.  What  Questions  Not  Reviewable.  —  But  habeas  corpus  in  a  case 
of  extradition  cannot  perform  the  office  of  a  writ  of  error,  to  correct 
irregularities,"'   and  cannot  be  used  to  review  the  questions  of  fact 


34.  7?!  re  DawsoB,  101  Fed.  253,  Un- 
der §0,273,  Kev.  St.  U.  S. 

35.  Sternaman  v.  Peck,  80  Fed.  883, 
26  C.  C.  A.  214;  In  re  Adutt,  55  Fed. 
376;  hi  re  Stupp,  12  Blatchf.  501,  23 
Fed.   Cas.  No.  13,563. 

A  finding  by  the  commissioner  of 
facts  in  favor  of  his  jurisdiction  over 
the  subject-matter,  and  over  the  person 
of  the  accused,  is  not  binding  upon  the 
court.     In  re  Newman,  79  Fed.  622. 

"The  court  issuing  the  writ  may,  how- 
ever, 'inquire  and  adjudge  whether  the 
commissioner  acquired  jurisdiction  of 
the  matter,  by  conforming  to  the  re- 
quirements of  the  treaty  and  the  stat- 
ute; and  whether  he  exceeded  his  juris- 
diction; and  whether  he  had  legal  or 
competent  evidence  of  facts  before  him. 
on  which  to  exercise  a  judgment  of  the 
criminality  of  the  accused.  But  such 
court  is  not  to  inquire  whether  the  legal 
evidence  of  facts  before  the  commis- 
sioner was  sufficient  or  insufficient  to 
warrant  his  conclusion.'"  Terlinden 
I.  Ames,  184  U.  S.  270,  22  Sup.  Ct.  484, 
46  L.  ed.  534;  Ornelas  v.  Ruiz,  161  IT.  S. 
502,   16   Sup.   Ct.   689,   40   L.   ed.   787. 

As  to  tlie  Place  Where  Crime  Was 
Committed. — In  a  habeas  corpus  pro- 
ceeding the  court  is  not  bound  to  ac- 
cept the  statement  of  the  complaint  in 
extradition  proceedings  that  the  place 
where  the  alleged  offense  was  commit- 
ted was  within  the  territorial  domain  of 
the  demanding  country,  but  if  the  legis- 
lative or  executive  department  has  tak- 
en action  regarding  the  international 
status  of  such  place,  the  court  is  or- 
dinarily bound  by  that  action,  but  the 
court  investigates  for  itself,  follows 
the    decisions     of     the     legislative     or 
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executive  departments  when  given,  and 
in  their  absence  decides  for  itself. 
In  re  Taylor,  118  Fed.  196. 

Under  a  certiorari  and  habeas  corpus 
the  court  will  review  the  whole  pro- 
ceedings in  extradition  heard  before  a 
commissioner.  Grin  v.  Shine,  117  Fed. 
790,  affirvied,  187  U.  S.  181,  23  Sup.  Ct. 
98,  47  L.  ed.  130.  See  generally  the 
titles  "Certiorari;"  "Habeas  Corpus." 

36.  In  re  Count  De  Toulouse  Lautres, 
102  Fed.  878,  43  C.  C.  A.  42;  In  re 
Adutt,  55  Fed.  376. 

37.  See  cases  throughout  this  di- 
vision, and  especially  In  re  Herskovitz, 
136  Fed.  713;  Sternaman  v.  Peck,  80 
Fed.  883,  26  C.  C.  A.  214;  In  re  Adutt, 
55   Fed.   376. 

"A  writ  of  habeas  corpus  in  a  case 
of  extradition  cannot  perform  the  office 
of  a  writ  of  error.  If  the  commis- 
sioner has  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  ac- 
cused, and  the  offense  charged  is  within 
the  terms  of  a  treaty  of  extradition, 
and  the  commissioner,  in  arriving  at  a 
decision  to  hold  the  accused,  has  be- 
fore him  competent  legal  evidence  on 
which  to  exercise  his  judgment  as  to 
whether  the  facts  are  sufficient  to  es- 
tablish the  criminality  of  the  accused, 
for  the  purposes  of  extradition,  such 
decision  of  the  commissioner  cannot 
be  reviewed"  by  an  appellate  court 
either  originally  or  by  appeal.  In  re 
Luis  Oteiza  y  Cortes,  136  U.  S.  330,  10 
Sup.  Ct.  1031,  34  L.  ed.  464. 

Judicial  Notice  by  Court. — The  court 
states  that  it  is  by  no  means  certain 
but  that  upon  application  for  discharge 
upon  a  writ  of  habeas  corpus,  it  would 
be  bound  to  take  judicial  notice  of  the 
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found  by  the  commissioner^^  where  there  was  before  him  competent 
legal  evidence  on  which  to  exercise  his  judgment.^'* 

3.  Power  of  State  Courts  To  Review  Action  of  Federal  Courts. 
State  courts  have  no  power  to  review  the  action  of  the  federal  courts 
in  extradition  proceedings,  the  federal  courts  having  power  to  act  in 
the  premises,  and  having  acted.*° 

4.  Rearrest  on  Pendency  of  Writ.  —  Wliere  a  habeas  corpus  has 
issued,  the  marshal  has  no  right  thereafter,  during  the  pendency  of 
the  writ,  to  arrest  the  accused  upon  any  warrant  not  in  his  hands 
when  such  writ  was  served  upon  him.*^ 

K.    Costs  and  Expenses.  —  1.     In  General.  —  Under  the  treaties 


fact  that  the  commissioner  had  been 
appointed  for  the  purpose  of  hearing 
the  extradition  case  although  neither 
the  averment  nor  the  complaint  stated 
that  he  was  so  authorized.  Ex  'parte 
Lane,   6  Fed.   34. 

Questions  of  Adjournment. — ' '  The  de- 
termination of  questions  of  adjourn- 
ment .  .  .  belong  properly  to  the 
discretion  and  judgment  of  the  com- 
missioner. .  .  .  His  decisions  on  scch 
questions  cannot  be  reviewed  on  habeas 
corpus  unless  they  amount  to  a  clear 
denial  of  a  legal  right  through  a  mani- 
fest abuse  of  discretion."  In  re  Wadge, 
15  Fed.  864. 

38.  In  re  Stupp,  12  Blatchf.  501,  23 
Fed.  Cas.  No.  13,563;  In  re  Kaine,  14 
Fed.  Cas.  No.  7,598;  In  re  Heilbroun,  11 
Fed.  Cas.  No.  6,323. 

The  court  wiU  not  reverse  a  com- 
missioner's judgment  except  for  sub- 
stantial error  in  law  or  for  such  mani- 
fest error  in  fact,  as  would  warrant  a 
court  in  granting  a  new  trial  for  a  ver- 
dict against  the  evidence.  In  re  Hen- 
rich,  5  Blatchf.  414,  11  Fed.  Cas.  No. 
6,369. 

Judicial  Statement  of  Rule. — Under 
U.  S.  Rev.  St.,  §5270,  "if  the  com- 
mitting magistrate  has  jurisdiction  of 
the  subject-matter  and  of  the  accused, 
and  the  offense  charged  is  within  the 
treaty,  and  the  magistrate  has  before 
him  legal  evidence  on  which  to  exer- 
cise his  judgment  as  to  the  sufYiciency 
of  the  facts  to  establish  the  criminal- 
ity of  the  accused  for  the  purposes  of 
extradition,  his  decision  cannot  bo  re- 
viewed on  habeas  corpus."  McNamara 
V.  Henkel,  226  U.  S.  520. 

39.  Ex  parte  Zentner,  188  Fed.  344; 
In  re  Bryant,  80  Fed.  282;  In  re  Wadge, 
16.  Fed.    332. 

Commissioner's  Duty. — Where  a  com- 
missioner has  jurisdiction  of  an  extra- 


dition proceeding,  he  is  made  the  judge 
of  the  weight  and  effect  of  the  evi- 
dence as  to  whether  the  crime  charged 
was  committed,  and  as  to  the  defend- 
ant's guilt,  and  the  court  has  no  power 
to  review  his  action  in  exercising  such 
judgment  on  legal  and  competent  evi- 
dence. In  re  Wahl,  15  Blatchf.  334,  28 
Fed.  Cas.  No.  17,041. 

In  a  case  of  extradition  before  a 
commissioner,  where  he  has  before  him 
documentary  evidence  from  abroad, 
properly  authenticated  under  the  act 
of  congress,  and  such  as  is  made  evi- 
dence by  such  act,  and  which  relates 
to  the  charge  against  the  accused,  it 
is  "the  judicial  duty  of  the  commis- 
sioner to  judge  (of  the  effect  of  such 
evidence),  and  neither  the  duty  nor  the 
power  to  review  his  action  thereon 
has  been  conferred  upon  any  other  ju- 
dicial officer."  In  re  Vandervelpen,  14 
Blatchf.  137,  28  Fed.  Cas.  No.  16,844._ 

Exclusiveness  Thereof. — A  commis- 
sioner, under  the  laws  of  congress,  has 
jurisdiction  to  hear  the  evidence  as 
offered  in  a  matter  of  extradition,  and 
jurisdiction  is  not  only  given  to  him 
but  it  is  exclusive,  and  the  district 
court  cannot,  upon  habeas  corpus,  re- 
view the  commissioner's  judgment  up- 
on the  evidence.  In  re  Veremaitre,  28 
Fed.  Cas.  No.  16,915. 

Review  by  President. — In  a  ease  of 
extradition  a  commissioner  is  the  sole 
judge  of  the  weight  to  be  given  docu- 
mentary evidence  put  in  on  the  part 
of  a  foreign  power,  properly  authen- 
ticated, and  his  judgment  thereon  is 
subject  only  to  a  review  by  the  presi- 
dent. In  re  Wiegand,  14  Blatchf.  370, 
29  Fed.  Cas.  No.  17,618. 

40.  People  v.  Fiske,  45  How.  Pr. 
(N.   Y.)    294. 

41.  In  re  Farez,  7  Blatchf.  34,  8 
Fed.  Cas.  No.  4,644. 
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generally,  the  costs  and  expenses  in  the  apprehension  of  a  fugitive 
from  justice  are  borne  and  defrayed  by  the  party  who  makes  the 
requisition  and  receives  the  fugitive.*-  Where  a  statute  limits  the 
costs  and  expenses  to  be  paid  by  a  county  in  an  extradition  proceed- 
ing to  cases  of  persons  transported  from  another  state,  no  expenses 
can  be  collected  from  a  county  for  transporting  a  fugitive  from  a 
foreign  country,"*^ 

2.  How  Expenses  Incurred.  —  To  incur  expenses  for  the  purpose 
of  extradition,  the  county  commissioners  must  act  directly  through 
the  agent  of  the  state  nam.ed  in  tJie  extradition  proceedings,  and  all 
expenditures  must  be  included  in  the  total  expenditures  of  such  agent.** 

II.  INTERSTATE  EXTRADITION.  —  A.  Constitutional  Pro- 
vision.—  The  federal  constitutiori  provides  that  "a  person  charged 
in  any  state  with  treason,  felony  or  other  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state    having    jurisdiction    of    the    crime.  "*^ 


42.  See  cases  throughout  this  sub- 
division. 

The  word  "party"  in  a  treaty  refers 
to  the  contracting  parties  of  the 
treaty,  and  has  no  reference  to  the 
question  between  the  government 
which  receives  the  fugitive  and  any  of 
its  officers  and  citizens.  People  v. 
Board  of  Supervisors,  8  N.  Y.  Supp. 
752. 

Under  the  code  making  it  the  duty 
of  the  prosecuting  attorney  to  "con- 
duct all  prosecutions  for  crimes  and  of- 
fenses," a  district  attorney  who  incurs 
expenses  in  following  a  fugitive  into  a 
foreign  country  and  bringing  him  back, 
is  entitled  to  have  his  bill  for  same 
audited.  People  v.  Board  of  Supervis- 
ors,  8   K   Y.   Supp.    752. 

43.  Goldfon  v.  Allegheny  County,  14 
Pa.   Super.   75. 

44.  Eucker  v.  Commissioners,  7  Kan. 
App.  470,  54  Pac.  141. 

Application  of  State  Penal  Code  to 
International  Extradition. — A  section 
of  a  state  penal  code  which  declares 
that  an  officer  of  the  state  who  asks 
or  receives  any  fee  or  compensation  of 
any  kind  for  any  service  rendered,  or 
expense  incurred  in  procuring  from  the 
governor  a  demand  upon  the  executive 
authority  of  a  state  or  territory  or  of 
a  foreign  government  for  the  surrender 
of  a  fugitive,  is  guilty  of  a  misde- 
meanor, does  not  apply  to  extradition 
from  foreign  countries,  for  a  governor 
has  no  power  to  make  a  demand  upon 
a  foreign  country.  Ellis  v.  Jacob,  17 
App.  Div.   471,  45  N.  Y.   Supp.   177. 
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45.  The  words  "treason,  felony,  or 
other  crime"  in  Art.  4  of  the  federal 
constitution,  embrace  every  act  forbid- 
den and  made  punishable  by  law  of  the 
state.  In  re  Eeggel,  114  U.  S.  642,  5 
Sup.  Ct.  1148,  29  L.  ed.  250;  Taylor 
f.  Taintor,  16  Wall.  (U.  S.)  366,  21 
L.  ed.  287;  Com.  v.  Dennison,  24  How. 
(U.  S.)    66,  16  L.  ed.  717. 

"The  word  'crime'  of  itself  includes 
every  offense,  from  the  highest  to  the 
lowest  in  the  grade  of  offenses,  and 
includes  what  are  called  'misdemean- 
ors,' as  well  as  treason  and  felony." 
Ex  parte  Kentucky  v.  Dennison,  24  How. 
(U.  S.)   66,   16  L.   ed.  717. 

"The  right  given  to  'demand'  im- 
plies that  it  is  an  absolute  right;  and 
it  follows  that  there  must  be  a  cor- 
relative obligation  to  deliver,  without 
any  reference  to  the  character  of  the 
crime  charged,  or  to  the  policy  or  laws 
of  the  State  to  which  the  fugitive  has 
fled."  Ex  parte  Kentucky  v.  Dennison, 
24  How.   (U.  S.)   66,  16  L.  ed.  717. 

The  regulations  necessary  to  carry 
into  effect  this  provision  were  pro- 
vided by  congress  in  1793  (1  St.  at  L. 
302).  "The  judicial  acts  which  are 
necessary  to  authorize  the  demand  are 
plainly  specified  in  the  Act  of  Con- 
gress; and  the  certificate  of  the  execu- 
tive authority  is  made  conclusive  as  to 
their  verity  when  presented  to  the 
executive  of  the  State  where  the 
fugitive  is  found.  He  has  no  right  to 
look  behind  them,  or  to  question  them, 
or  to  look  into  the  character  of  the 
crime  specified  in  this  judicial  proceed- 
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B.  Arrest  Pending  Demand  for  Extradition.  —  1.  Comity.  —  A 
person  charged  with  a  crime  in  one  state  and  fleeing  to  another,  upon 
principles  of  comity  may  be  arrested  and  detained  for  the  purpose 
of  affording  an  opportunity  to  the  governor  of  the  state  from  which 
such  person  has  fled  to  make  a  demand  for  his  extradition.*" 

2.  Facts  Necessary  To  Justify  Issuance  of  Warrant.  —  The  essen- 
tial facts  which  must  appear  to  justify  a  magistrate  in  issuing  his  war- 
rant and  detaining  the  accused  to  afford  the  governor  of  the  state  an 
opportunity  to  make  requisition  for  his  extradition  are  that  the  per- 
son has  been  charged  in  another  state  with  the  commission  of  a  crime, 
and  that  he  has  fled  from  justice.*^ 


ing.  The  duty  which  he  is  to  perform 
is,  as  we  have  already  said,  merely 
ministerial — that  is,  to  cause  the  party 
to  be  arrested,  and  delivered  to  the  agent 
or  authoritj^  of  the  State  where  the  crime 
was  committed.  It  is  said  in  the  ar- 
gument, that  the  executive  officer  upon 
whom  this  demand  is  made  must  have 
a  discretionary  executive  power,  be- 
cause he  must  inquire  and  decide  who 
is  tTie  person  demanded.  But  this  cer- 
tainly is  not  a  discretionary  duty  upon 
which  he  is  to  exercise  any  judgment, 
but  is  a  mere  ministerial  duty — that 
is,  to  do  the  act  required  to  be  done 
by  him,  and  such  as  every  marshal  and 
sheriff  must  perform  when  process, 
either  criminal  or  civil,  is  placed  in  his 
hands  to  be  served  on  the  person 
named  in  it.  And  it  never  has  been 
supposed  that  this  duty  involved  any 
discretionary  power,  or  made  him  any- 
thing more  than  a  mere  ministerial  offi- 
cer; and  such  is  the  position  and  char- 
acter of  the  Executive  of  the  State 
under  this  law,  when  the  demand  is 
taade  upon  him  and  the  requisite  evi- 
dence produced.  The  Governor  has 
only  to  issue  his  warrant  to  an  agent 
or  officer  to  arrest  the  party  named 
in  the  demand."  Ex  parte  Kentucky 
V.  Dennison,  24  How.  (U.  S.)  66,  16 
L.  ed.  717. 

46.  Ala. — Morrell  v.  Quarles,  3o  Ala. 
544.  Ga.— State  v.  Howell,  R.  M. 
Charlt.  120.  Ohio. — Thomas  v.  Evans, 
73   Ohio   St.   140,   76  N.   E.   862. 

Upon  What  Law  Right  to  Arrest  Ex- 
ists.— Where  separate  states  or  terri- 
tories are  part  of  the  same  empire  un- 
der one  common  sovereign  or  govern- 
ment, a  person  who  commits  a  crime 
in  one  part,  and  seeks  shelter  in  an- 
other, may  be  arrested  in  the  latter 
and  sent  for  trial  where  the  offense 
was  committed,  or  may  be  committed 
to  prison  for  a  reasonable  time  to  allow 


an  application  to  be  made  to  deliver 
him  up  to  the  proper  authorities,  and 
this  is  a  principle  of  common  law,  not 
derived  from  the  constitution,  but  ex- 
isting independently  of  it.  State  V. 
Buzine,  4  Har.    (Del.)    572. 

Constitutionality  of  Statute  Giving 
Power  to  Arrest. — A  statute  providing 
for  the  detention  of  the  fugitive  for  a 
reasonable  time  pending  the  demand 
for  requisition  is  not  in  conflict  with 
the  constitution  of  the  United  States 
requiring  that  the  fugitive  should  be  sur- 
rendered upon  the  demand  of  the 
executive  of  the  state  in  which  the 
crime  was  committed  for  the  constitu- 
tion does  not  assume  to  deal  with  this 
question  before  the  executive  demand 
has  been  made.  Ex  parte  Cubreth,  49 
Cal.  435.  See  also  Ex  parte  White,  49 
Cal.  433;  In  re  William  Fetter,  23  N. 
J.  L.   311. 

Sheriff  or  other  ministerial  officer 
may  arrest  (Eea  v.  Smith,  2  Handy 
[Ohio]  193),  upon  warrant  issued  by 
magistrate  or  justice  of  peace  (State 
V.  Anderson,  1  Hill  Law  [S.  C]  327; 
Ex  parte  William  Eomanes,  1  Utah 
23). 

47.  People  v.  Warden  of  City  Prison, 
83  N.  Y.  Supp.  1113;  hi  re  Leland,  7 
Abb.  Pr.  (N.  S.)  (N.  Y.)  64;  In  re 
Heyward,  1  Sandf.   (N.  Y.)   701. 

The  proof  before  the  magistrate  need 
not  be  of  the  quality  and  character 
that  may  be  necessary  to  justify  the 
executive  authority  in  returning  a 
fugitive  to  a  demanding  state,  the  pur- 
pose of  the  commitment  being  to  en- 
able an  arrest  of  the  alleged  fugitive 
to  be  made  under  the  warrant  of  the 
government.  People  ex  rel.  Robinson 
r.  Flynn,  54  Misc.  7,  105  N.  Y.  Supp. 
368. 

Fugitive  From  Justice. — A  person 
who  commits  a  crime  in  one  state  for 
which  he  is  indicted  and  departs  there- 
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3.  Specifying  Crime  Committed.  —  The  warrant  of  such  justice  or 
majristrate  should  contain  a  specification  of  the  offense  alleged  to  have 
been  committed  by  the  accused  in  the  state  from  which  he  has  fled: 
a  mere  statement  therein  that  he  is  a  fugitive  from  justice  is  not 
sufQeient.^^ 

4.  How  Long  Detained.  —  "While  generally  the  accused  may  be  com- 
mitted for  a  reasonable  length  of  time  in  order  to  give  the  governor 
of  the  state  from  which  the  accused  has  fled  an  opportunity  to  make 
a  demand  for  his  extradition/^  in  some  jurisdictions  the  time  is  fixed 
by  statute.^" 

5.  Statutory  Conditions.  —  The  requirements  of  the  statutes  must 
in  each  case  of  extradition  be  observed  or  the  imprisonment  will  be 
illegal." 

C.  Showing  Necessary  to  Extradition.  —  1.  General  Statement. 
All  that  need  be  shown  to  the  governor  of  a  state,  to  which  one  ac- 
cused of  a  crime  has  lied,  is  that  the  accused  was  substantially  chargeo^ 


from  and  is  found  in  another  state, 
may  well  be  regarded  as  a  fugitive  from 
justice,  and  the  requisition  of  the  gov- 
ernor of  the  demanding  state  is  suffi- 
cient to  authorize  the  governor  of  the 
state  to  which  he  has  fled  to  act  there- 
in. Hibler  v.  State,  43  Tex.  197.  And 
see  Eyan  v.  Eogers  (Wyo.),  132  Pac. 
95. 

"To  be  a  fugitive  from  justice,  in 
the  sense  of  the  act  of  Congress  reg- 
ulating the  subject  under  consideration, 
it  is  not  necessary  that  the  party 
charged  should  have  left  the  state  in 
which  the  crime  is  alleged  to  have  been 
committed,  after  an  indictment  found, 
or  for  the  purpose  of  avoiding  a 
prosecution  anticipated  or  begun,  but 
simply  that,  having  within  a  state  com- 
mitted that  which  by  its  laws  consti- 
tutes a  crime,  when  he  is  sought  to  be 
subjected  to  its  criminal  process,  to  an- 
swer for  his  offense,  he  has  left  is 
jurisdiction,  and  is  found  within  the 
territory  of  another."  Roberts  v. 
Reilly,  116  U.  S.  SO,  6  Sup.  Ct.  291,  29 
L.  ed.  544,  quoted  in  Ex  parte  Tod,  12 
S.  D.  386,  81  N.  W.  637,  47  L.  E.  A. 
566,  568.  And  in  such  a  ease  one  is 
none  the  less  a  "fugitive"  because 
after  the  dismissal  of  the  first  indictment 
he  left  the  state  with  the  knowledge 
of,  or  without  objection  by,  the  state 
authorities.  Bassing  v.  Cady,  208  U.  S. 
386,   28   Sup.   Ct.   392,   52   L.   ed.   386. 

A  merchant  who  goes  into  another 
state  to  buy  goods,  which  he  procures 
to  be  shipped  to  him  by  false  pretenses, 
becomes  a  fugitive  by  returning  to  his 
home.     In  re  Sultan,  115  N.  C.  57,  20 
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S.  E.  375,  28  L.  E.  A.  294,  relying  upon 
In  re  Cook,  49  Fed.  833.  "The  pur- 
pose he  had  in  view  in  leaving  the 
state  is  immaterial.  Kingsbuj-y's 
Case,  106  Mass.  223;  Eoberts  v.  Eeilly, 
116  U.  S.  80,  6  Sup.  Ct.  291,  29  L.  ed. 
544. ' ' 

Corporal  Presence  Necessary. — So  one 
who  cheats  by  false  pretenses  the 
prosecutor  in  another  state  without  go- 
ing into  the  territory  of  that  state, 
cannot  be  said  to  have  fled  from  such 
state.  In,  re  Mohr,  73  Ala.  503,  49  Am. 
Eep.  63.  See  also  State  v.  Hall,  115 
N.  C.  811,  20  S.  E.  729,  28  L.  E.  A. 
289,  where  the  principle  was  applied 
to  the  case  of  one  who  had  murdered 
by  shooting  across  the  state  line.  So 
one  who  commits  an  overt  act  which  is 
a  step  in  the  crime  and  then  leaves  the 
state,  becomes  a  "fugitive"  when  the 
crime  is  complete.  Strassheim  v.  Daily, 
221  IT.  S.  280,  31  Sup.  Ct.  558,  55  L. 
ed.  735. 

See  further  on  the  question  of  who 
are  fugitives,  note  to  State  v.  Hall,  28 
L.  E.  A.  289,  supra;  and  note  to  Bas- 
sing V.  Cady,  52  L.  ed.  386. 

48.  Ex  parte  Cubreth,  49  Cal.  435.  _ 

49.  See  cases  throughout  this  di- 
vision. 

50.  See  Ex  parte  Eosenblat,  51  Cal. 
285;   State  v.  Shelton,  79  N.  C.  605. 

51.  Lavina  v.  State,  63  Ga.  513; 
Malcolm  son  V.  Scott,  56  Mieh.  459,  23 
N.  W.  166. 

Constitutionality  of  Local  Statute. 
A  local  statute  requiring  that  a  pris- 
oner arrested  for  extradition  shall  be 
required  to  be  carried  before  the  near- 
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with  a  crime  against  the  laws  of  the  demanding  state,  either  by  in- 
dictment found,  or  by  affidavit  filed  before  a  magistrate  therein  and 
cer-tified  to  as  authentic  by  the  governor  of  the  demanding  state,  and 
that  the  accused  has  fled  from  that  state  into  the  one  of  which  the 
demand  was  made/^ 

"Charged." — This  word  in  the  constitution  is  satisfied  where  a  com- 
plaint is  filed  before  a  committing  magistrate.^^  And  a  convict  who 
escapes  from  jail  and  flees  to  another  state  is  still  "charged  with 
crime"  within  the  purview  of  the  federal  constitution,  and  the  record 
of  such  conviction  is  sufficient  to  uphold  requisition  papers.^* 

When  in  Prison  in  State  of  Refuge.  —  While  generally  it  is  incumbent 
upon  the  executive  of  a  state  to  order  the  arrest  and  delivery  of  a 
person  upon  the  above  showing  under  the  federal  statutes,^^  there  is 


est  judge  for  identification  is  not  un- 
constitutional and  is  not  invalid  as  be- 
ing in  conflict  with  congressional  ac- 
tion, as  congress  has  not  legislated  upon 
the  point  involved.  Robinson  v.  Flan- 
ders, 29  Ind.  10. 

52.  In  re  White,  45  Fed.  237;  State 
V.  Clough,  71  N.  H.  594,  53  Atl.  1086, 
afjfirmed,  Munsey  v.  Clough,  196  U.  S. 
364,   25   Sup.   Ct.   282,  49   L.   ed.   515.  _ 

For  requisition  papers  to  be  valid  it 
is  requisite  that  a  demand  for  the 
fugitive  from  justice  be  made  by  an 
executive  of  the  state  or  territory;  that 
this  be  accompanied  by  an  affidavit 
made  or  an  indictment  found  charging 
the  fugitive  with  having  committed  a 
crime  against  the  laws  of  the  state  or 
territory,  and  that  a  copy  of  the  affi- 
davit or  indictment  be  certified  a3 
authentic  bj''  the  executive.  Com.  v. 
Supt.  of  Prison,  33  Pa.  Super.  594. 

The  fact  that  the  requisition  recites 
that  the  party  "stands  charged  with 
the  crime  of  gambling"  and  nothing 
more,  does  not  constitute  a  fatal  defect 
or  omission,  gaming  and  gambling  be- 
ing convertible  terms,  and  the  indict- 
ment and  warrant  issued  thereon  may 
be  regarded  as  supplementing  the  brief 
description  of  the  crime.  Hayes  V. 
Palmer,    21    App.   Cas.    (D.   C.)    450. 

Who  Passes  Upon  Sufficiency  of 
Papers. — The  sufficiency  of  the  requisi- 
tion papers  is,  in  this  instance,  for 
the  consideration  of  the  governor  of 
the  state  upon  which  the  demand  is 
made,  "and  the  determination  that 
the  accused  is  a  fugitive  from  the  de- 
manding state  is  at  least  prima  facie 
correct,"  and  to  justify  a  discharge 
under  habeas  carpus  after  the  issuance 
of  such  warrant  or  order,  there  should 
be   some   fatal   defect   on   the   face   of 


the  record.  Taylor  v.  Wise  (Iowa),  126 
N.  W.  1126. 

It  is  the  indictment  or  affidavit  and 
not  the  issuing  of  the  executive  war- 
rant, which  constitutes  the  charge 
against  a  fugitive  upon  which  his  re- 
turn can  be  required.  Tullis  V.  Flem- 
ing,  69   Ind.   15. 

Weight  of  Governor's  Requisition. — A 
citizen  ought  not  to  be  arrested  and 
surrendered  to  the  authorities  of  an- 
other state  or  territory,  as  a  fugitive 
from  justice,  without  some  better 
foundation  than  the  recitals  in  a  gov- 
ernor's requisition.  Hartman  v.  Ave- 
line,  63  Ind.  344. 

53.  In  re  Strauss,  197  IJ.  S.  324,  25 
Sup.  Ct.  535,  49  L.  ed.  774. 

54.  Hughes  v.  Pflanz,   138  Fed.   980. 
A  person  can  be  said  to  be  "charged" 

with  crime  as  well  after  conviction  as 
before.  "The  public  purpose  to  be 
effected  by  extradition  must  be  taken 
into  consideration  in  determining  this 
question.  Its  object  is  to  prevent  the 
successful  escape  of  any  person  ac- 
cused of  crime,  whether  convicted  or 
unconvicted,  and  to  secure  his  return 
to  the  state  from  which  he  fled,  for 
the  purpose  of  punishment.  It  is  in- 
voked to  aid  in  the  administration  of 
criminal  justice,  and  to  more  certainly 
insure  the  punishment  of  the  guilty." 
Drinkall  v.  Spiegel,  68  Conn.  441,  36 
Atl.  830,  36  L.  R.  A.  486,  488.  See  Hel- 
ton V.  Hopkins,  21  Kan.  638;  Dolan's 
Case,  101  Mass.  219. 

One  who  on  being  paroled  for  the 
purpose  of  going  to  another  state  goes 
to  a  third  state,  is  a  fugitive.  Drinkall 
V.  Spiegel,  68  Oonn.  441,  36  Atl.  830, 
36  L.  R.  A.  486. 

55.  See  cases  generally  throughout 
this  article. 
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no  obligation  upon  the  executive  lo  do  so  where  such  fugitive  has  been 
imprisoned  under  a  civil  or  criminal  process  in  the  state  to  which  he 
has  fled.-"" 

2.  Necessity  for  Indictment  or  Affidavit.  —  It  is  essential  to  the 
extradition  of  any  person  charged  with  a  crime,  that  the  requisition 
papers  be  supported  by  an  affidavit  made  or  an  indictment  found 
charging  the  accused  with  the  commission  of  a  crime  in  the  demanding 
state." 


56.  In  re  Troutman,  24*  N.  J.  L. 
634. 

57.  XT.  S.— 7?i  re  Rowe,  77  Fed.  161, 
23  C.  C.  A.  103;  Ex  parte  Morgan,  20 
Fed.  298;  In  re  Jackson,  13  Fed.  Cas. 
No.  7;125.  Conn.— Ross  v.  Crofutt,  84 
Conn.  370,  80  Atl.  90.  Tl3iu—Ex  parte 
G.  D.  Powell,  20  Fla.  806.  Indi.—Ex 
parte  Pfitzer,  28  Ind.  450.  Minn. 
State  t".  Curtis,  111  Minn.  240,  126  N. 
W.  719.  Tex. — Ex  parte  Martin  (Tex. 
Crim.),   65  S.  W.  910. 

A  fugitive  from  justice  cannot  be  ar- 
rested in  this  state,  except  upon  the 
production  of  an  indictment  found 
against  him  or  upon  affidavit  made  by 
the  prosecution  that  he  has  been  thus 
guilty.  Botts  V.  Williams,  17  B.  Mon. 
(Ky.)   687. 

Under  the  United  States  statutes  it 
is  required  that  a  copy  of  the  indict- 
ment found,  or  an  affidavit  made  before 
a  magistrate,  charging  the  fugitive  with 
having  committed  a  crime,  be  produced, 
but  under  the  state  statute  providing 
that  if  the  governor  is  satisfied  that 
the  demand  is  conformable  to  law  and 
ought  to  be  complied  with,  he  shall  issue 
his  warrant,  his  decision  thereon  is 
conclusive  unless  there  is  some  defect 
apparent  in  the  record.  Kingsbury's 
Case,   106  Mass.  223. 

Where  it  appears  in  the  requisition 
that  a  copy  of  an  authenticated  indict- 
mentj  the  authenticity  being  certified 
to,  is  herewith  attached,  but  none  is 
attached,  it  is  insufficient.  Ex  parte 
Hart,  63  Fed.  249,  11  C.  C.  A.  165, 
reversing  59  Fed.  894. 

Accessory  Before  the  Fact. — ^Where 
the  affidavit  upon  which  the  demand 
for  requisition  by  the  governor  is  based 
states  merely  that  a  person  was  ac- 
cessory before  the  fact  to  the  intended 
murder  as  the  affiant  believes,  and  it 
is  not  said  who  did  the  shooting,  and 
it  is  not  stated  therein  that  such  per- 
son was  a  fugitive  from  justice,  the 
recitals  in  the  requisition  and  warrant 
as  to  such  person  being  a  fugitive  from 
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justice  are  not  supported  by  oath  and 
cannot  be  received  as  evidence  to  de- 
prive a  citizen  of  his  liberty.  Ex  parte 
Smith,  3  McLean  121,  22  Fed.  Cas.  No. 
12,968. 

A  warrant  for  the  apprehension  in 
this  state  of  a  fugitive  from  another 
state  must  be  based  upon  a  complaint 
showing  that  such  person  is  under  a 
legal  charge  of  crime  in  such  other 
state  or  the  apprehension  is  unlawful. 
State  ex  rel.  Grass  r.  White,  40  Wash. 
560,  82  Pac.  907.  But  see  State  v.  Cur- 
tis, 111  Minn.  240,  126  N.  W.  719. 

In  order  to  authorize  a  commitment 
of  one  accused  of  being  a  fugitive 
from  justice,  there  must  be  a  complaint 
filed  setting  forth  the  offense  substan- 
tially in  the  language  of  the  statute. 
Ex  parte  Lorraine,  16  Nev.  63. 

Verified  Complaint. — ^Under  the  stat- 
ute a  demanded  person  may  be  charged 
with  a  crime  either  in  an  indictment 
or  an  affidavit,  and  so  where  there 
was  a  verified  complaint  as  a  basis  for 
the  extradition,  the  fact  of  the  absence 
of  an  indictment  does  not  affect  the 
validity  of  such  papers.  In  re  Strauss, 
126  Fed.  327,  03  C.  C.  A.  99. 

Effect  of  an  "Information." — ^Where 
the  warrant  recites  that  the  demand  of 
the  governor  of  the  demanding  state 
was  accompanied  by  a  copy  of  an  "in- 
formation" charging  a  crime  being  com- 
mitted certified  as  authentic,  the  "in- 
formation" is  sufficient  as  it  is  there 
the  regular  course  of  judicial  proceed- 
ing to  hear  and  determine  prosecutions 
for  crime  by  information.  In  re  Hoop- 
er, 52  Wis.  699,  58  N.  W.  741. 

A  paper  marked  "information" 
sworn  to  by  the  district  attorney,  and 
having  on  the  back  of  it  nine  names 
given  as  witnesses  examined  and  known 
at  the  time  of  filing  the  information,  is 
a  sufficient  compliance  with  the  stat- 
ute requiring  an  affidavit.  Ex  parte 
Hart,  59  Fed.   894. 

An  information  is  a  sufficient  basis 
for   extradition,   and  where   there  is  a 
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3.  By  Whom  Affidavit  To  Be  Made.  —  The  affidavit  to  be  used  as 
a  basis  for  the  arrest  and  removal  o£  a  fugitive  from  justice  must  be 
made  upon  the  oath  and  affirmation  of  a  person  familiar  with  the  facts 
and  should  not  be  the  mere  verification  of  a  court  paper  by  a  public 
official  who  makes  no  claim  to  personal  information  upon  the  subject- 
matter.^* 

4.  Authenticity  of  Indictment  or  Affidavit.  —  a.  Executive  Cer- 
tificate. —  In  order  to  give  tlie  governor  of  a  state  jurisdiction  to  issue 
a  warrant  for  the  arrest  of  one  demanded  for  extradition,  the  copy  of 
the  indictment  found  or  affidavit  made  charging  the  fugitive  with 
having  committed  a  crime  must  be  certified  as  authentic  by  the 
executive  making  the  demand.^'-'  Where  such  certificate  follows  the 
form  prescribed  by  statute,  it  is  sufficient,'^"  and  in  the  absence  of 
any  prescribed  form  any  statement  under  the  hand  of  the  demanding 
governor  and  seal  of  the  demanding  state  to  the  effect  that  the  copy 
of  the  indictment  or  affidavit  is  genuine  is  a  sufficient  certificate.*^ 

b.  Presumption  From  Certificate  of  Executive.  —  Where  the  in- 
dictment or  affidavit  has  been  certified  to  as  authentic  by  the  governor 


basis  in  the  sworn  complaint  for  the 
filing  of  an  information,  and  "so  long 
as  the  information  was  based  upon  the 
same  transaction,  it  need  not  charge 
the  same  precise  offense  named  in  the 
original  warrant  of  arrest."  People  v. 
Stockwell,  135  Mich.  341,  97  N.  W.  765. 

Difference  Between  a  Faulty  Indict- 
ment and  No  Indictment. — There  is  a 
wide  difference  between  a  technical 
error  or  omission  in  setting  out  facts 
essential  to  constitute  the  offense,  such 
as  existed  in  the  information  and  first 
indictment  in  this  ease  and  no  informa- 
tion or  indictment,  for  in  the  former 
case  the  coun.  ^ay  proceed  to  try  the 
accused,  and  il  found  guilty  he  may 
be  convicted,  while  in  the  latter  the 
court  has  no  jurisdiction  whatever. 
In  re  Eowe,  77  "Ped.  161,  23  C.  C.  A. 
103. 

58.  Ex  parte  Hart,  63  Fed.  249,  11 
C.  C.  A.  165. 

The  affidavit  of  an  attorney  embody- 
ing a  hearsay  statement  that  the  pris- 
oner is  charged  with  the  commission  of 
an  offense,  being  nothing  more  than  a 
rumor,  affords  no  authority  or  justifica- 
tion for  the  arrest  or  imprisonment  of 
one  charged  with  being  a  fugitive  from 
justice.  In  re  Rutter,  7  Abb.  Pr.  (N.  S.) 
(N.  Y.)    67. 

While  something  more  than  an  affi- 
davit of  a  party  unfamiliar  with  the 
circumstances,  and  therefore  made  upon 
information  and  belief,  is  demanded  by 
the  law  to  authorize  the  removal  of  a 


citizen,  yet  where,  by  the  laws  of  the 
demanding  state,  a  person  may  be 
charged  with  a  crime  upon  information 
and  belief  and  a  person  has  been  so 
charged  and  convicted  thereon,  the  law 
of  comity  demands  a  respect  therefor 
and  the  affidavit  as  made  is  sufficient. 
Ex  parte  Bergman,  60  Tex.  Grim.  8,  130 
S.  W.  174. 

59.  Ex  parte  Morgan,  20  Fed.  298; 
Kingsbury's"  Case,  106  Mass.  223;  Sol- 
oman's  Case,  1  Abb.  Pr.  (N.  S.)  (N.Y.) 
347. 

60.  Ind. — Hackney  v.  Welsh,  107  Ind. 
253.  Ohio. — Ex  parte  Sheldon,  34  Ohio 
St.  319.  Tex.— Hibler  v.  State,  43  Tex. 
197;  Ex  parte  Denning,  50  Tex.  Grim. 
629,  100  S.  W.  401. 

61.  State  r.  Curtis,  111  Minn.  240, 
126  K  W.  719. 

Where  the  language  of  the  requisi- 
tion warrant  shows  the  indictment  or 
affidavit  annexed  thereto  to  be  authen- 
tic, it  is  sufficient  under  the  statute. 
State  V.  Curtis,  111  Minn.  240,  126 
N.  W.  719. 

Where  "the  only  reasonable  con- 
struction of  the  language  used  is  that 
the  governor  certifies  that  all  of  the 
documents  enumerated  by  him  and  upon 
which  he  bases  his  demand  are  authen- 
tic," his  certificate  is  sufficient.  State 
V.  Bates,  101  Minn.  303,  112  N.  W. 
260. 

Acting  Governor. — State  r.  Justus,  84 
Minn.  237,  87  N.  W.  770. 
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of  the  demanding  state,  the  courts  will  not  go  beliind  his  action  to 
inquire  m  hether  the  affidavit  or  indictment  was  a  forgery.'^^ 

5.  Contents  and  Sufficiency  of  Indictment  or  Affidavit.  —  a.  In 
General.  —  Wlicre  there  is  a  copy  of  an  indictment  charging  a  person 
with  a  crime,  and  this  is  certified  to  as  authentic  by  the  governor  of 
the  demanding  state,  it  is  sufficient  to  support  the  requisition  papers.*'^ 
The  affidavit  or  indictment  sliould  set  forth  the  facts  and  circumstances 
relied  upon  to  prove  the  crime,"*  but  it  is  not  necessary  that  the  indict- 
ment show  an  indorsement  as  a  "true  bill"  over  the  signature  of  the 
foreman  of  the  grand  jury.*'^ 

An  indictment  which  conforms  substantially  to  the  laws  of  the  de- 
manding state  is  sufficient  though  not  in  strict  conformity  to  technical 
rules.'^''  The  sufficiency  of  the  charge  as  a  matter  of  pleading  is  to  be 
decided  by  the  courts  of  the  state  demanding,  and  not  by  the  executive 
upon  whom  the  demand  is  made.®'' 

b.  Statement  of  Crime  Charged.  —  (!•)  When  Sufficient. —  An  affi- 
davit upon  which  a  requisition  is  issued  need  not  set  forth  the  crime 
with  all  the  legal  exactness  necessary  in  an  indictment,  but  it  is  suffi- 
cient if  it  charges  the  commission  of  an  offense**^  which  is  contrary  to 


62.  In  re  Peter  B.  Manchester  on 
Habeas  Corpus,  5  Cal.  237. 

It  will  be  implied  from  the  executive 
authentication  that  the  officer  certify- 
ing to  the  jurat  of  the  affidavit  was 
such  magistrate  as  he  is  therein  rep- 
resented to  be.  State  v.  Bates,  101 
Minn.  303,  112  N.  W.  260;  State  v 
Eichardson,  34  Minn.  115,  24  N.  W. 
354. 

63.  Fla.— Kurtz  t\  Florida,  22  Fla. 
36.  Ind. — Johnston  v.  Vanamringe,  5 
Blackf.  311.  Ind.  let.— Ex  parte  Dick- 
son, 4  Ind.  Ter.  481,  69  S.  W.  943. 

"The  indictment  itself  and  the  cer- 
tificate of  the  governor  of  that  state 
make  a  prima  facie  case  of  a  crime 
cognizable  by  its  laws"  having  been 
committed.  Katyuga  v.  Cosgrove,  67 
N.  J.  L.  213,  50  Atl.  676. 

Where  the  warrant  issued  by  the  gov- 
ernor of  the  state  states  that  one  Brown 
is  charged  with  the  crime  of  selling 
and  furnishing  intoxicating  liquors 
contrary  to  the  laws  of  the  state,  de- 
manding him  and  representing  him  to 
be  a  fugitive  from  justice,  it  is  suffi- 
cient, for  the  only  statement  of  the 
crime  necessary  is  that  it  be  sufficient 
to  show  that  he  has  been  charged  with 
a  crime  against  the  laws  of  the  state, 
and  need  not  be  sufficiently  full  as  to 
put  the  prisoner  upon  trial.  Brown's 
Case,  112  Mass.  409. 

64.  Ex  parte  Hart,  63  Fed.  249,  11 
C.  C.  A.  165. 

Vol  vni 


It  is  possible  that  an  indictment 
forming  the  basis  for  the  application 
of  extradition  may  be  so  faulty  as  to 
charge  no  offense,  and  the  court  be 
authorized  to  conclude  that  it  was  not 
made  to  appear  that  any  crime  was 
committed,  but  before  such  court  will 
be  justified  in  holding  an  indictment 
bad,  an  extreme  case  would  be  re- 
quired, and  one  wherein  no  other  ra- 
tional conclusion  could  be  reached. 
People  V.  Police  Comrs.,  91  N.  Y.  Supp. 
760. 

65.  Hayes  v.  Palmer,  21  App.  Cas. 
(D.   C.)    450. 

66.  That  state  has  the  right  "to  es- 
tablish the  forms  of  pleadings  and  pro- 
cess to  be  observed  in  her  own  courts 
.  .  .  subject  only  to  those  provisions 
of  the  constitution  of  the  United  States 
involving  the  protection  of  life,  liberty 
and  property  in  all  the  states  of  the 
Union."  Ex  parte  Reggel,  114  U.  S. 
642,  5  Sup.  Ct.  1148,  29  L.  ed.  250. 

67.  Kentucky  v.  Dennison,  24  How. 
(U.  S.)  66,  16  L.  ed.  717;  Ex  parte 
Spears,  88  Cal.  640,  26  Pac.  608,  22 
Am.  St.  Eep.  344. 

68.  In  re  Peter  B.  Manchester,  on 
Habeas  Corpus,  5  Cal.  237;  State  v. 
Goss,  66  Minn.  291,  68  N.  W.  1089; 
State  V.  O'Connor,  38  Minn.  243,  36 
N.   W.   462. 

In  People  ex  rel.  Lawrence  v.  Brady, 
56  N.  Y.  182,  however,  it  was  held 
that  no  less  degree  of  certainty  is  ad' 
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the  laws  of  the  demanding  state"^  with  such  accuracy  as  to  inform  the 
defendant  fully  of  what  the  offense  consists/"  and  to  enable  the  executive 
upon  whom  the  demand  is  made  to  determine  whether  there  is  prob- 
able cause  to  believe  that  a  crime  has  been  committedJ^ 

(11.)  When  Not  Sufficient. —  An  affidavit  does  not  sufficiently  charge 
a  crime  when  it  is  made  upon  information  and  belief,'^^  when  it  is 
not  positive  in  its  charges/^  and  when  it  fails  to  charge  a  public 
offense.'^* 

D.  Executive  Warrant  for  Arrest  and  Extradition.  —  1.  Neces- 
sity for  Warrant.  —  After  an  arrest  has  been  made  and  a  hearing  had 
before  a  judicial  officer,  it  requires  the  intervention  of  the  warrant 
of  the  governor  predicated  upon  the  formal  requisition  of  the  governor 
of  the  demanding  state  to  authorize  the  delivery  and  removal  of  the 
accused  to  another  state.'^^ 


missible  in  an  affidavit  charging  the 
conspiracy  than  is  required  in  an  in- 
dictment for  the  same  offense,  and  if 
any  distinction  exists  herein,  the  affi- 
davit should  be  the  more  full  and 
specific. 

Supplementing  the  Affidavit. — While 
the  affidavit  annexed  to  the  demanding 
governor's  requisition,  tested  by  the 
common  law  rule,  would  not  perhaps  be 
sufficient  to  charge  a  crime  of  "false 
pretenses,"  yet  when  the  requisition  is 
examined,  it  is  there  stated  that  the 
offense  is  a  crime  under  the  laws  of 
the  demanding  state,  the  warrant  of 
the  governor  of  the  state  in  which  the 
fugitive  is,  not  being  based  on  the 
affidavit  alone  but  also  on  the  demand 
of  the  other  government,  is  sufficient. 
In  re  Burke,  4  Fed.  Cas.  No.  2,158. 

An  indictment  must  explicitly  charge 
all  that  is  essential  to  constitute  the 
offense  and  it  cannot  be  aided  by  in- 
tendments, and  the  complaint  must  set 
forth  facts  to  show  that  such  charge  is 
pending  before  some  court  magistrate 
or  officer  thereof.  Forbes  v.  Hicks,  27 
Neb.  Ill,  42  N.  W.  898;  Smith  v.  State, 
21  Neb.  552,  32  N.  W.  594. 

69.  u.  S.—In  re  Keller,  36  Fed.  681; 
Roberts  v.  Eeillv,  24  Fed.  132,  affirmed, 
116  U.  S.  80,  6 "Sup.  Ct.  291,  29  L.  ed. 
544.  N.  H.— Munsey  v.  Clough,  71  N. 
H.  594,  53  Atl.  1086.  affirmed,  196  U.  S. 
364,  25  Sup.  Ct.  282,  49  L.  ed.  515. 
N.  J.— In  re  Voorhees,  32  N.  J.  L. 
141.  Ohio. — Ex  parte  Sheldon,  34  Ohio 
St.  319. 

The  sufficiency  of  an  affidavit  must 
be  tested  according  to  the  criminal  law 
of  the  demanding  state.  Webb  v.  York, 
79  Fed.  616,  25  C.  C.  A.  133. 

Presumption  as  to  Sufficiency. — *  *  While 


the  action  of  the  grand  jury  in  finding 
an  indictment  never  justifies  (an  in- 
ference) of  guilt,  the  presumption  is 
that  the  acts  charged  therein,  when 
made  the  basis  of  a  requisition,  are 
sufficient  to  constitute  a  crime,  under 
the  laws  of  a  demanding  state."  In  re 
Renshaw,  18   S.  D.   32,  99   N.  W.   83. 

Difference  as  to  Common  and  Statute 
Law. — Where  the  affidavit  fails  to 
state  that  the  accused  committed  a 
crime  in  the  state  from  which  he  fled, 
if  the  facts  sworn  to  constituted  a 
crime  at  common  law  the  omission 
would  be  obviated,  but  if  the  alleged 
offense  derives  its  criminality  from  the 
statute  the  rule  is  otherwise.  State  v. 
Swope,  72  Mo.  399. 

70.  Ex  parte  Sheldon,  34  Ohio  St. 
319;  State  v.  Patterson  (Mo.),  20  S.  W, 
9. 

71.  Ex  parte  Morgan,  20  Fed.  298. 

72.  Ex  parte  Cheatham,  50  Tex. 
Crim.  51,  95  S.  W.  1077;  Ex  parte  Row- 
land, 35  Tex.  Crim.  108,  31  S.  W.  651. 

Where  inferentially  it  was  claimed 
that  an  affidavit  supporting  the  requisi- 
tion being  made  by  the  county  attor- 
ney was  reallv  made  upon  information 
and  belief,  but  the  affidavit  itself  ex- 
pressly purported  to  be  made  upon  af- 
fiant's own  knowledge,  the  court  held 
it  sufficient.  Harris  v.  Magee,  150  Iowa 
144,  129  N.  W.  742. 

73.  Ex  parte  Spears,  88  Cal.  640,  26 
Pac.  608. 

74.  In  re  Tod,  12  S.  D.  386,  81 
N.  W.   637. 

A  charge  simply  that  the  accused  is 
a  "fugitive  from  justice"  is  insuffi- 
cient.    Ex  parte  Cubreth,   49   Cal.   435. 

75.  Botts  V.  Williams,  17  B.  Mon. 
(Ky.)  687. 
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2.  Prerequisites  to  Issuance  of  Warrant.  —  It  is  essential  to  give 
the  governor  of  a  state  the  rii-ht  to  issue  his  warrant  for  the  arrest 
and  delivery  of  a  person  sought  to  be  extradited,  that  it  be  made  to 
appear  to  him  that  such  person  is  charged  with  a  crime  in  the  de- 
manding state  by  a  copy  of  an  indictment  found  or  affidavit  made, 
duly  authenticated  and  certified  to  by  the  executive  of  the  demanding 
state,  and  that  the  accused  is  a  fugitive  from  justice  J®  And  although 
a  governor  may  require  proof  apart  from  the  requisition  papers  that 
the  accused  was  so  charged  and  was  a  fugitive  from  justice,  yet  the 
official  documents,  reasonably  interpreted,  make  a  prima  facie  case 
against  the  accused  and  authorize  the  executive  to  issue  his  warrant. 
And  the  governor  may  act  upon  the  papers  in  the  absence  of  the  ac- 
cused and  without  previous  notice  to  him/^ 

3.  Issuing  Second  Warrant.  —  Where  the  accused  has  been  once 
extradited  upon  the  warrant  of  the  governor  and  has  eluded  the  agent 
of  the  demanding  state  and  returned  to  his  asylum,  the  governor  may 
again  issue  his  warrant  for  his  arrest  and  delivery  without  further 
requisition  papers.'^® 


76.  Marbles  v.  Creecy,  215  U.  S.  63, 
30  Sup.  Ct.  32,  54  L.  ed.  92;  Appleyard 
V.  Massachusetts,  203  U.  S.  222,  27  Sup. 
Ct.  122,  51  L.  ed.  161;  Pettibone  v. 
Nichols,  203  U.  S.  192,  27  Sup.  Ct. 
111.  51  L.  ed.  148;  In  re  Jackson,  13 
Fed.  Cas.  No.  7,125;  Eoss  v.  Crofutt, 
84  Conn.  370,  80  Atl.  90;  Farrell  v. 
Hawley,  78  Conn.  150,  61  Atl.  502. 

The  requisition  of  a  governor  of  one 
state  accompanied  by  a  copy  of  an 
affidavit  charging  a  person  with  the 
commission  of  a  certain  act,  with  the 
certificate  of  that  governor  that  such 
act  constituted  a  crime  under  the  laws 
of  that  state,  makes  at  least  a  prima 
facie  showing  that  such  person  was 
charged  with  a  crime  in  that  state  and 
authorized  his  arrest  in  the  state  to 
which  he  fled  i;pon  the  warrant  of  the 
governor  thereof.  Tullis  v.  Fleming, 
69  Ind.  15. 

Under  the  statutes  a  governor  may 
authorize  an  agent  of  the  demanding 
state  to  arrest  the  accused  under  the 
executive  warrant,  and  an  arrest  there- 
under is  valid.  Com.  V.  Hall,  9  Gray 
(Mass.)   262. 

77.  Marbles  v.  Creecy,  215  U.  S.  63, 
30  Sup.  Ct.  32,  54  L.  ed.  92;  Petti- 
bone V.  Nichols,  203  U.  S.  192,  27  Sup. 
Ct.  Ill,  51  L.  ed.  148. 

It  is  not  incumbent  upon  a  governor 
in  issuing  a  warrant  of  extradition  to 
try  the  question  of  the  innocence  or 
guilt  of  the  petitioner  or  to  hear  evi- 
dence thereon,  but  if  the  substance  of 
the  act  charged  was  committed  by  the 
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petitioner  while  in  another  state,  and 
if  the  indictment  on  its  face  fairly 
charged  a  violation  it  is  sufficient  and 
it  does  not  devolve  upon  the  governor 
to  deal  with  technical  defects  in  the 
form  of  the  indictment,  provided  the 
substance  of  the  offense  was  charged, 
Harris  v.  Magee,  150'  Iowa  144,  129 
N.  W.   742. 

Proof  as  to  Accused  Being  a  Fugitive 
From  Justice. — The  governor  should 
not  issue  his  warrant  in  extradition  pro- 
ceedings without  proof  that  the  accused 
is  a  fugitive  from  justice,  but  the 
governor  may  determine  the  question 
upon  such  proof  as  he  deems  worthy 
and  it  need  not  meet  the  requirements 
of  legal  proof.  Munsey  v.  Clough,  72 
N.  H.  198,  53  Atl.  1086,  affirmed,  196 
U.  S.  364,  25  Sup.  Ct.  282,  49  L.  ed. 
515. 

Under  the  statutes  of  the  United 
States  "no  hearing  before  a  governor 
to  whom  the  requisition  is  addressed, 
had  on  notice  to  the  person  charged 
with  a  crime,  is  required  as  a  pre- 
liminary to  the  issue  of  a  warrant  for 
his  arrest  and  surrender,"  but  the 
governor  should,  before  issuing  such 
warrant,  "be  satisfied  that  there  is 
probable  cause  to  believe  that,  at  the 
time  when  it  is  charged  that  the  crime 
was  committed,  such  person  was  within 
the  state  from  which  the  requisition 
proceeds."  Farrell  v.  Hawley,  78 
Conn.   150,   61   Atl.   502. 

78.  Hobbs  r.  State,  32  Tex.  Crim. 
312,  22  S.  W.  1035. 
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4.  Contents  of  Warrant. —  a.  In  General.  — K  warrant  for  the 
arrest  and  delivery  of  a  fugitive  from  justice  is  sufScient  if  it  contains 
recitals  which  cover  the  essential  conditions  of  the  law  and  establish 
their  existence/^  That  is,  such  a  warrant  is  held  to  be  sufdcient  where 
it  recites  the  demand  of  the  demanding  governor  and_  the  charges 
upon  which  such  demand  is  based  and  that  such  was  evidenced  by  a 
duly  authenticated  indictment  or  affidavit.^"^     The  warrant  need  not 


79.  People  ex  rel.  Jourdan  r.  Dono- 
liue,  84  N.  Y.  438;  Ex  parte  Stanley 
(Tex.),    8    S.    W.    643. 

Where  the  executive  warrant  for  the 
arrest  and  delivery  sets  out  that  the 
governor  of  another  state  represents 
that  a  person  stands  charged  vrith  a 
crime  in  his  state,  that  he  is  a  fugitive 
from  justice  and  has  taken  refuge  in 
that  state,  and  in  pursuance  of  the  con- 
stitution and  law  of  the  United  States 
demands  the  arrest  and  delivery  of  such 
person  for  extradition,  and  also  sets  out 
that  such  representations  are  accom- 
panied by  a  complaint  and  information, 
affidavits  and  warrant  of  arrest  where- 
by such  person  stands  charged  with  the 
crime  and  with  having  fled  and  all  is 
certified  to  by  such  governor,  the  war- 
rant is  sufficient.  Ex  parte  Lewis,  79 
Cal.  95,  21  Pac.  553. 

A  duly  authenticated  copy  of  the  in- 
dictment purporting  to  be  returned  by 
the  grand  jury  of  New  York  state  and 
county,  together  with  the  requisition  of 
the  governor  of  New  York,  and  the 
consequent  order  of  the  governor  of 
Georgia  is  presented  as  the  warrant  for 
arrest  and  proposed  extradition,  and  if 
regular,  are  sufficient.  In  re  Eoberts, 
24  Fed.  132. 

There  is  no  provision  in  the  law  that 
the  requirements  necessary  to  obtain 
extradition  should  be  set  out  in  the 
mandate  for  extradition,  and  such  is 
unnecessary.  Ex  parte  Moscato,  44  S. 
C.  335,  22  S.  E.  308. 

Where  the  papers  upon  which:  an 
executive  warrant  is  issued  are  with- 
held, the  warrant  must  itself  be  judged, 
and  where  there  is  nothing  in  the  papers 
before  the  court  to  indicate  that  the 
duty  imposed  upon  the  governor  was 
not  properly  performed  and  there  is  a 
statement  in  the  warrant  that  all 
papers  required  have  been  furnished  and 
duly  authenticated,  the  warrant  is  suffi- 
cient. Matter  of  Scrafford,  59  Hun 
320.   12   N.   Y.    Supp.   943. 

Supplementing  Warrant. — Where  the 
executive  warrant  of  the  governor  is 
objected  to  on  no   grounds  other  than 


that  the  only  description  contained 
therein  of  the  offense  charged  against 
the  petitioner  is  "desertion,"  but  the 
original  papers  of  requisition  set  out 
the  facts  and  the  crime  is  designated 
therein  as  desertion  and  the  laws  of 
the  demanding  state  making  such  facts 
a  crime  are  also  included  in  such 
papers,  the  warrant  is  sufficient.  Ex 
parte  Hose   (Xev.),  116  Pac.  417. 

In  a  liaheas  corpus  proceeding  an 
executive  warrant  for  the  arrest  of  a 
fugitive  should  be  upheld  when  the  for- 
eign indictment  or  affidavit  is  "prop- 
erly authenticated  and  charges  an  of- 
fense committed  within  the  foreign 
state  with  reasonable  fullness  and  ac- 
curacy." Webb  r.  York,  79  Fed.  616, 
25  C.  C.  A.  133. 

80.  U.  S. — Dawson  t\  Eushin,  83  Fed. 
306,  28  C.  C.  A.  334,  afprmcd,  170  V.  S. 
703,  18  Sup.  Ct.  941,  42  L.  ed.  1218. 
Tex. — Ex  parte  Thornton,  9  Tex.  635. 
Wash. — In  re  Svlvester,  21  Wash.  263, 
57  Pac.  829;  In  re  Baker,  21  Wash.  259, 
57  Pac.  827;  In  re  Foye,  21  Wash.  250, 
37  Pac.  825. 

Where  the  warrant  of  arrest  issued 
by  a  governor  of  the  state  to  which 
the  alleged  criminal  has  fled  recites  the 
demandof  the  demanding  governor  and 
the  charge  upon  which  such  demand 
is  based"  is  given  in  the  warrant  by 
setting  forth  a  copy  of  the  indictment 
and  this  is  incorporated  into  the  body 
of  the  warrant,  setting  forth  the  time 
and  place  of  the  commission  of  the 
crime,  the  warrant  is  sufficient.  Kemper 
V.  Metzger.  169  Tnd.  112,  81  N.  E.  663. 
Failing  To  State  Offense. — Where  the 
warrant  of  arrest  issued  by  the  execu- 
tive of  the  state  to  which  the  person 
demanded  had  fled  fails  to  name  the 
offense  for  which  it  is  claimed  such 
person  has  been  indicted  in  the  demand 
ing  state,  and  there  is  not  attached 
thereto  either  an  indictment  or  com 
plaint  disclosing  the  nature  of  the  of- 
fense with  which  relator  is  charged, 
such  warrant  is  fatally  defective.  Ex 
parte  Thomas,  53  Tex.  Crim.  37,  108 
S.  W.  663. 
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contain  an  express  recital  that  the  governor  found  that  the  accused 
was  a  fugitive  from  justice  for  its  issuance  is  sufficient  to  justify  the 
presumption  that  he  did  so  find;**^  nor  is  it  necessary  that  it  should 
order  the  arrest  of  the  prisoner,  but  only  that  he  be  delivered  ;'*2  nor 
can  a  warrant  be  declared  invalid  by  reason  of  what  clearly  amounts 
to  a  clerical  error. "^ 

b.  Setting  Out  Indictment  or  Affidavit.  —  It  is  not  necessary  that 
the  warrant  have  annexed  thereto  or  that  it  set  out  m  full  a  copy  of 
the  indictment  or  affidavit  upon  which  it  is  based,^*  nor  need  it  recite 
that  the  affidavit  or  indictment  from  the  demanding  state  was  pre- 
sented by  any  legal  authority  from  such  state.^° 

5.  Under  Seal.  —  The  warrant  must  be  issued  under  the  great  seal 
of  the  state  or  it  will  be  void.*'" 

6.  Revocation  or  Modification  of  Warrant.  —  A  governor  may  re- 
voke his  warrant  of  extradition,  or  modify  it.^^ 

7.  Conclusiveness  of  Warrant.  —  The  issuance  of  the  executive 
warrant  for  arrest  and  rendition  is  prima  facie  evidence  of  the  exist- 
ence of  every  fact  which  the  executive  must  determine  before  issuing 
the  warrant,  that  is,  that  a  proper  demand  has  been  made  that  the 
prisoner  is  the  one  charged  with  the  crime,  and  that  he  is  a  fugitive 
from  justice.^^    The  warrant  of  the  governor  is  conclusive  evidence  in 


Failure  To  Recite  or  Set  Forth  In- 
dictment.— Under  the  statute  before  an 
executive  can  allow  a  warrant  of  extra- 
dition he  must  be  furnished  with  a  copy 
of  an  indictment  or  affidavit  charging 
the  person  demanded  with  the  commis- 
sion of  a  crime  against  the  laws  of 
the  demanding  state,  "and  the  war- 
rant must  bear  upon  its  face  the  evi- 
dence that  it  was  duly  issued,  and 
therefore,  unless  it  recites  or  sets  forth 
the  indictment  or  affidavit  upon  which 
it  is  founded  it  is  illegal  and  void." 
Jn  re  Doo  Woon,  18  Fed.  898. 

81.  Minn. — State  ij.  Justus,  84  Minn. 
237,  87  N.  W.  770.  Neb. — Dennison  v. 
Christian,  72  Neb.  703,  101  N.  W.  1045, 
117  Am.  St.  Eep.  817,  afirmed  in  196 
U.  S.  637,  25  Sup.  Ct.  795,  49  L.  ed. 
630.  S.  C. — Ex  parte  Swearingen,  13 
S.   C.  74. 

But  compare  In  re  Romaine,  23  Cal. 
585. 

Contra. — Where  an  executive  warrant 
for  arrest  and  delivery  fails  to  recite 
or  state  any  conclusion  of  the  executive 
issuing  it,  that  the  person  charged  is 
a  fugitive  from  justice  and  recites  only 
that  the  demanding  governor  has  so 
represented,  the  warrant  is  not  legally 
sufficient  to  authorize  an  arrest  and 
extradition  under  the  constitution  and 
laws  of  congress.  In  re  Jackson,  13  Fed. 
Cas.  No.  7,125. 
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82.  Ex  parte  Swearingen,  13  S.  C. 
74. 

83.  Ex  parte  Coleman  (Tex.  Grim.), 
113  S.  W.  17. 

84.  See  cases  throughout  this  sub- 
division and  especially:  U.  S. — Daw- 
son V.  Rushin,  83  Fed.  306,  28  C.  C.  A. 
354,  affirmed,  170  U.  S.  705,  18  Sup. 
Ct.  941,  42  L.  ed.  1218.  Conn.— Ros.s  v. 
Crofutt,  84  Conn.  370,  80  Atl.  90.  Ind. 
Robinson  v.  Flanders,  29  Ind.  10;  Nich- 
ols V.  Cornelius,   7  Ind.   611. 

It  is  not  necessary  that  copies  of 
the  indictment,  affidavit  or  other  rec- 
ords be  annexed  to  the  warrant;  "it  is 
sufficient  that  they  be  produced  if  the 
warrant  be  called  in  question,  or  that 
the  jurisdictional  facts  are  recited  on 
the  face  of  the  warrant."  State  ■>/■. 
Richardson,  34  Minn.  115,  24  N.  W. 
354. 

85.  Ex  parte  Cheatham,  50  Tex. 
Crim.  51,   95   S.   W.   1077. 

86.  Vallad  V.  Sheriff  of  St.  Louis 
County,  2  Mo.  26. 

87.  State  V.  Toole,  69  Minn.  104, 
72  N.  W.  53.  Contra,  Hosmer  v.  Love- 
land,  19  Barb.   (N.  Y.)   111. 

Even  though  the  accused  has  been 
turned  over  to  the  agent  of  the  de- 
manding state,  if  still  within  the  ter- 
ritorial limits  of  his  ju^sdiction.  Worjc 
V.  Corrington,  34  Ohio  St.  5*4. 

88.  Ala — Law  v.    State,   56   So.    79. 
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an  extradition  proceeding  that  the  party  named  in  the  warrant  stands 
charged  with  crime  in  the  state  demanding  his  surrender.^'^ 

E.  Review  of  Proceedings  Upon  Habeas  Corpus.  —  1.  When 
Available.  —  The  writ  of  habeas  corpus  is  available  to  every  pereon 
imprisoned  or  deprived  of  his  liberty,  and  a  warrant  of  an  executive 
is  subject  to  review  to  see  whether  the  jurisdictional  facts  exist  which 
are  necessary  to  authorize  his  action.^"    A  writ  of  habeas  corpus  will 


Conn. — ^Ross  v.  Crofutt,  84  Conn.  370, 
80  Atl.  90.  Ind. — Robinson  v.  Flanders, 
29  Ind.  10;  Nichols  v.  Cornelius,  7  Ind. 
611.  Miss. — Ex  parte  Edwards,  91  Miss. 
621,  44  So.  827.  Wash.— In  re  Gillis,  38 
Wash.  156,  80  Pac.  300. 
See  infra,  I,  J. 

Investigation  of  Facts  of  Offense. 
The  warrant  of  th&  executive  under 
the  great  seal  of  the  state,  reciting  the 
facts  necessary,  under  the  Act  of  Con- 
gress, to  give  jurisdiction  of  the  case, 
would  at  the  habeas  corpus  hearing  be 
conclusive  evidence  of  the  existence  of 
those  facts,  of  his  judgment  in  regard 
to  them,  and  of  the  compliance  with 
the  constitution  of  the  United  States, 
and  the  Act  of  Congress,  and  no  in- 
vestigation in  such  a  case  can  be  made 
beyond  the  warrant  of  the  executive, 
nor  can  examinations  be  had  into  the 
facts  and  circumstances  of  the  alleged 
offense  with  which  the  party  stands 
charged.  State  v.  Schlemm,  4  Har. 
(Del.)  577. 

Burden  of  Proof. — It  being  essential 
to  furnish  the  executive  proof  that  ac- 
cused has  fled  from  justice,  and  this 
being  necessary  before  he  can  issue  his 
warrant,  the  issuance  of  the  warrant 
raises  a  presumption  where  the  execu- 
tive acts  that  he  has  performed  this 
duty,  and  upon  habeas  corpus  the  bur- 
den is  upon  the  prisoner  to  show  the 
contrary.  State  v.  Justus,  84  Minn. 
237,  87  K  W.  770.  And  see  Ryan  v. 
Rogers   (Wyo.),  132  Pac.  95. 

The  determination  of  the  executive 
authority  of  the  state  where  the  de- 
mand is  made  is  sufficient  to  justify 
the  apprehension  and  removal  of  the 
person  demanded  until  the  presumption 
in  its  favor  is  overcome  by  contrary 
proof.  Katyuga  v.  Cosgrove,  67  N.  J. 
L.  213,   50  Atl.  676. 

Nature  of  Evidence  To  Overthrow. 
The  warrant  of  a  governor  is  but  prima 
facie  evidence  of  the  actual  presence  of 
the  accused  in  the  state  when  the  crime 
was  committed  and  departure  there- 
after, and  it  may  be  overthrown  by 
the  accused  by  any  conclusive  evidence 


to  the   contrary.     Hayes  v.  Palmer,   21 
App.  Cas.    (D.  C.)    450. 

Where  Warrant  Does  Not  Contain 
Facts. — A  warrant  issued  for  the  ren- 
dition of  the  accubed  need  not  con- 
tain all  the  facts  upon  which  it  is 
issued,  but  if  the  evidence  is  legally 
sufficient  to  support  the  necessary  facts, 
it  must  be  presumed,  even  from  a  war- 
rant which  does  not  contain  a  full 
recital  of  such  facts,  that  it  was  based 
upon  their  existence.  Munsey  v.  Clough, 
71  N.  H.  594,  53  Atl.  1086,  affirmed 
in  196  U.  S.  364,  25  Sup.  Ct.  282,  49 
L.  ed.  515. 

89.  In  re  Leary,  10  Ben,  197,  15  Fed. 
Cas.   No.   8,162. 

90.  People  ex  rel.  Corkran  v.  Hyatt, 
172  N.  Y.  176,  64  N.  E.  825,  affirmed, 
188  U.  S.  691,  23  Sup.  Ct.  456,  47  L. 
ed.  657.  But  compare  In  re  Burke,  4 
Fed.  Cas.  No.  2,158. 

See  supra,  II,  D,  7.  See  generally 
the  title   "Habeas  Corpus." 

"When  an  indictment  and  the  requi- 
sition papers  issued  by  the  governor 
of  the  demanding  state  are  regular  and 
sufficient  upon  their  face,  and  when 
there  is  some  evidence,  which,  although 
not  of  a  very  satisfactory  kind,  is  suffi- 
cient to  satisfy  the  governor  of  the  sur- 
rendering state,  and  he  has  issued  his 
warrant  for  extradition,  it  is  well  set- 
tled that  the  judiciary  should  not  in- 
terfere on  habeas  corpus"  unless  it  is 
clear  that  the  governor's  act  plainly 
contravenes  the  law.  Ex  parte  Hoflfs- 
tot,  180  Fed.  240,  affirmed,  218  U.  S. 
665,  31  Sup.  Ct.  222,  54  L.  ed.  1201. 

"Assuming  the  power  of  the  court 
to  reverse  the  decision  of  the  governor, 
there  can  be  little  doubt  as  to  the_  im- 
propriety of  such  a  course;  especially 
where  it  appears  that  he  unquestion- 
ably had  jurisdiction,  and  reached  a 
conclusion  only  upon  mature  delibera- 
tion, and  after  a  hearing  had  been  ac- 
corded to  all  parties  interested,''  for 
the  court  should  be  satisfied  that  an 
error  had  been  committed  before  set- 
ting aside  his  judgment.  Ex  parte 
Brown,  28  Fed.  653. 
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not  avail  where  the  question  to  be  considered  is  simply  the  weight  of 
the  evidence  and  its  suffieiency,"^  or  where  the  question  involved  is  the 
wrongful  arrest  of  the  accused  before  the  issuance  of  the  extradition 
warrant"-  or  the  reasons  moving  the  executive  to  revoke  his  warrant 
before  the  fugitive  is  taken  out  of  the  state.^^ 

2.  As  to  the  Indictment  or  Affidavit.  —  The  question  whether  or 
not  the  person  demanded  is  substantially  charged  with  a  crime  against 
the  laws  of  the  demanding  state  is  a  question  of  law,  and  is  ope-n  upon 
the  face  of  the  papers,  to  judicial  inquiry.'**    But,  the  formal  requisites 


Jurisdictional  Questions. — The  court 
has  a  right  upon  habeas  corpus  to  de- 
termine whether  an  offense  was  charged, 
whether  appellant  was  a  fugitive  from 
justice  and  whether  the  warrant  pur- 
porting to  be  issued  by  the  governor 
was  in  fact  issued  by  him  as  well  as 
whether  the  executive  warrant  was  suf- 
ficient in  form  and  stated  facts  re- 
quired to  be  stated.  In  re  Tod,  12  S.  D. 
386,   81   N.   W.   637. 

The  act  of  the  governor  of  a  state 
in  issuing  his  warrant  of  removal  is 
not  conclusive  and  there  is  no  pre- 
sumption that  the  necessary  papers, 
duly  authenticated,  were  before  him 
when  he  acted,  and  his  act  can  be  re- 
viewed, and  if  he  has  not  followed 
the  directions  and  observed  the  condi- 
tions and  laws  of  the  United  States 
pertinent  to  such  matters,  his  act  caa 
be  set  aside.  Ex  parte  Hart,  63  Fed. 
249,  11  C.  C.  A.  165. 

As  to  Identity  of  Accused. — While  it 
is  compulsory  upon  the  executive  whero 
it  is  shown  that  the  alleged  fugitive 
has  been  indicted  for  a  crime,  has  fled, 
and  is  in  the  jurisdiction  of  the  execu- 
tive, to  issue  his  warrant,  and  same  is 
not  reviewable,  still  where  the  pris- 
oner is  mentioned  in  the  warrant  by 
his  first  two  initials  instead  of  his 
name,  he  has  a  right  to  have  the  ques- 
tion of  identity  settled  upon  a  habeas 
corpus.  People  ex  rel.  Nubell  V.  Byrnes, 
33   Hun    (N.   Y.)    98. 

As  to  Appeals. — No  appeal  from  a 
judge,  under  the  statute  to  regulate 
the  arrest  and  surrender  of  fugitives 
from  justice  from  other  states  and  ter- 
ritories to  the  supreme  court,  is  allowed 
by  the  state  under  the  statute  laws 
permitting  appeals.  State  v.  Morgan, 
31   Ind.    66. 

91.  O'Malley  v.  Quigg,  172  Ind.  350, 
88  N.  E.  611. 

Where  a  judge  of  the  court  of  com- 
mon pleas  having  examined  the  charge, 
proceedings,    proof   offered,    etc.,    as   to 
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the  extradition  of  a  fugitive  from  jus- 
tice, ordered  the  sheriff  to  deliver  such 
fugitive  up,  the  evidence  being  ad- 
judged sufficient,  such  order  is  not  re- 
viewable on  petition  in  error  in  the 
supreme  court.  Sheldon  v.  McKnight, 
34  Ohio  St.  316. 

92.  State  v.  Justus,  84  Minn.  237, 
87  N.  W.  770. 

93.  State  v.  Toole,  69  Minn.  104,  72 
N.  W.  53;  Work  v.  Corrington,  34  Ohio 
St.   64. 

94.  U.  S. — Appleyard  v.  Massachu- 
setts, 203  U.  S.  222,  27  Sup.  Ct.  122, 
51  L.  ed.  161;  Bruce  v.  Eayner,  124 
Fed.  481,  62  C.  C.  A.  501.  Mich.— Jn  re 
Palmer,  138  Mich.  36,  100  N.  W.  996. 
N.  y.— Whitney  v.  Whitney,  36  N.  Y. 
Supp.  891.  Tex. — Ex  parte  Cheatham, 
50  Tex.  Grim.  51,  95  S.  W.  1077.  Wash. 
Armstrong  V.  Van  De  Vanter,  21  Wash. 
6S2,  59  Pac.  510;  In  re  Baker,  21  Wash. 
259,  57  Pac.  827. 

Whether  the  matters  charged  in  an 
affidavit  are  sufficient  to  constitute  a 
crime  under  the  laws  of  the'  demanding 
state  is  not  a  question  for  a  judge  of 
the  state  to  which  the  fugitive  has  fled, 
as  the  laws  of  the  demanding  state 
were  not  before  the  judge  hearing  the 
habeas  corpus  proceeding.  Tullis  v. 
Fleming,  69  Ind.  15. 

Review  Upon  Record. — The  proceed- 
ing in  the  appellate  court,  although 
termed  an  appeal,  is  in  legal  effect  one 
upon  certiorari,  and  its  jurisdiction  is 
confined  to  an  examination  of  the  rec- 
ord proper,  of  which  the  evidence  forms 
no  part.  Com.  v.  Supt.  of  Prison,  33 
Pa.  Super.  594. 

Evidence  Aliunde  the  Record. — Where 
there  was  a  discharge  of  an  order  of 
stay  on  a  sheriff,  it  removed  the  only 
impediment  in  the  way  of  the  sheriff's 
obeying  the  mandate  of  the  governor 
to  deliver  the  accused,  and  the  validity 
of  that  record  and  the  effect  of  the 
adjudication  shown  by  it,  cannot  be 
impeached   or  countervailed  by   habeas 
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being  observed,  the  court  will  not  search  the  indictment  to  determine 
whether  or  not  it  is  technically  defective.*"* 

3.  As  to  Accused  Being-  a  Fugitive  From  Justice.  —  In  some  juris- 
dictions the  question  whether  the  accused  is  a  fugitive  from  justice  is 
held  to  be  a  question  of  fact  for  the  governor  to  decide,  and  his 
decision  thereon  is  not  reviewable;"^  in  other  jurisdictions  the  gover- 
nor's decision  is  held  to  be  merely  prima  facie  evidence  of  the  fact 
and  is  therefore  rebuttable.'-'^ 


corpus  by  evidence  aliunde  the  record. 
In  re  Miles,  52  Vt.  609. 

Colorable  Authority. — The  accused  be- 
ing charged  with  a  crime  by  an  indict- 
ment, whether  or  not  it  is  within  the 
statute  of  the  demanding  state,  it  at 
all  events  gave  to  the  executive  when 
accompanied  with  other  paper  in  the 
case,  a  colorable  authority  to  issue  his 
warrant,  and  if  this  was  colorable 
proof  to  authorize  the  process,  the 
court  cannot  upon  habeas  corpus  hold 
that  it  was  a  matter  non  coram  judice. 
In  re  Greenough,  31  Vt.  279. 

95.  People  v.  Police  Comr.,  91  N.  Y. 
Supp.  760;  Ex  parte  Cheatham,  50  Tex. 
Crim.  51,  95  S.  W.  1077. 

"If  it  reasonably  appears  upon  the 
trial  of  the  habeas  corpus  that  the  re- 
lator is  charged  by  indictment  in  the 
demanding  state,  whether  the  indict- 
ment be  sufficient  or  not  under  the 
laws  of  that  state,  the  court  trying  the 
habeas  corpus  case  will  not  discharge 
the  relator  because  of  substantial  de- 
fects in  the  indictment  under  the  laws 
of  the  demanding  state,"  for  "to  re- 
quire this  would  entail  upon  the  court 
an  investigation  of  the  sufficiency  of 
the  indictment  in  the  demanding  state, 
when  the  true  rule  is  that  if  it  ap- 
pears to  the  court  that  he  is  charged 
by  an  indictment  with  an  offense,  all 
other  prerequisites  being  complied  with, 
the  applicant  should  be  extradited." 
Pearce  v.  Texas,  155  U.  S.  311,  15  Sup. 
Ct.  116,  39  L.  ed.  164. 

96.  Appleyard  v.  Massachusetts,  203 
U.  S.  222,  27  Sup.  Ct.  122,  51  L.  ed. 
161;  Dennison  v.  Christian,  72  Neb. 
703,  101  N.  W.  1045,  117  Am.  St.  Rep. 
817,  afirmed  in  196  U.  S.  637,  25  Sup. 
Ct.  795,  49  L.  ed.  630.     But  see  Bruce 

.V.   Eayner,   124   Fed.   481,   62   C.   C.   A. 
501. 

97.  Ala.— 7n  re  Mohr,  73  Ala.  503. 
Conn. — Farrell  v.  TIawloy,  78  Conn.  150, 
61  Atl.  502.  Minn. — State  v.  Curtis, 
111  Minn.  240,  126  N.  W.  719. 

To  authorize  the  removal  of  a  person 


upon  requisition  it  is  necessary  that 
such  person  be  charged  with  the  com- 
mission of  a  crime  in  such  state,  and 
second,  that  he  must  have  fled,  and 
being  found  in  another  state  is  prima 
facie  evidence  that  he  has  fled,  but  it 
may  be  shown  as  a  matter  of  fact  that 
he  was  not  in  the  demanding  state  but 
at  his  home  in  this  state  at  the  time 
of  the  alleged  commission  of  the  crime 
charged.  Hartman  v.  Aveline,  63  Ind. 
344. 

Evidence  Sufficient  To  Overthrow. — In 
order  to  overthrow  the  prima  facie 
case,  as  to  presence  in  a  state  when 
the  crime  was  committed  and  departure 
thereafter,  made  out  by  a  governor's 
warrant,  it  is  essential  that  the  evi- 
dence offered  by  the  prisoner  should^  be 
conclusive  and  the  court  will  review 
the  evidence  sufficiently  to  determine 
whether  the  evidence  so  offered  was 
conclusive.  Hayes  v.  Palmer,  21  App 
Cas.   (D.  C.)   450. 

Necessity  of  Actual  Presence  in  De- 
manding State. — The  question  of  fact 
to  be  determined  by  the  _  governor 
whether  the  accused  is  a  fugitive  from 
justice  depends  upon  whether  such  ac- 
cused was  physically  present  in  the 
demanding  state  when  the  crime  was 
committed,  for  extradition  will  not  be 
granted  on  the  ground  of  a  constructive 
presence,  and  the  facts  constituting 
such  are  reviewable  by  the  court  on 
habeas  corpus.  People  v.  Baker,  127 
N.  Y.  Supp.  382. 

Whether  or  not  the  accused  com- 
mitted the  acts  complained  of  while 
actually  present  in  the  demanding  state 
is  jurisdictional,  and  it  is  clearly  com- 
petent, in  such  case,  to  show  by  parol 
evidence  a  defect  in  the  executive 
power,  however  regular  the  extradition 
papers  may  be  in  matter  of  form.  Wil- 
cox V.  Noize,  34  Ohio  St.  520. 

Papers  Showing  Fact  of  Presence. — It 
must  appear  upon  the  papers  that  the 
prisoner  is  a  fugitive  from  justice  in 
the  sense  that  he  was  either  present  in 
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4.  Guilt  or  Innocence  of  Accused,  —  The  courts  cannot,  upon 
habeas  corpus  in  inatters  relating  to  extradition,  enter  into  a  con- 
sideration of  the  guilt  or  innocence  of  the  party  accused."^ 

5.  Right  of  Federal  Courts  on  Habeas  Corpus.  —  One  who  is  held 

in  custody  I'or  interstate  extradition  is  entitled  to  invoke  the  authority 
of  the  federal  courts  by  writ  of  habeas  corpus,  to  inquire  into  the 
lawfulness  of  his  arrest  and  imprisonment."** 

Disputed  questions  of  fact  will  not  be  reviewed,''*''  nor  will  the  court 
go  into  the  question  of  the  guilt  or    innocence    of    the    accused.*^" 

The  judgment  of  a  state  court  on  the  legality  of  the  detention  of 
the  person  whose  extradition  is  sought  is  not  necessarily  decisive, 
and  does  not  conclude  the  federal  court,  though  it  is  strongly  ad- 
visory."*'^ 

Federal  Courts  Reviewing  State  Courts. —  The  federal  courts  will  not 
after  trial  and  conviction  review  the  action  of  state  courts  upon  a 
habeas  corpus  as  to  the  legality  of  the  case  of  extradition,  for  such 
writ  is  not  a  writ  of  error."" 


the  state  at  the  time  of  the  commis- 
sion of  the  offense  or  that  the  crime 
is  of  such  a  nature  as  to  necessarily 
imply  his  presence  and  the  prisoner 
must  be  identified  as  the  person  against 
whom  the  charge  is  made.  Whitney  v. 
Whitney,  15  Misc.  72,  36  N.  Y.  Supp. 
891. 

98.  U.  S.— Roberts  i>.  Reilly,  24  Fed. 
132,  affirmed,  116  U.  S.  80,  6  Sup.  Ct. 
291,  29  L.  ed.  544.  Mass. — Kingsbury's 
Case,  106  Mass.  223.  Miss. — Ex  parte 
Devine,  74  Miss.  715,  22  So.  3.  Wash. 
hi  re  Baker,  21  W'ash.  259,  57  Pac. 
827. 

98a.  Ex  parte  Eoyall,  117  XT.  S.  241, 
6  Sup.  Ct.  734,  29  L.  ed.  868;  Roberts 
V.  Reilly,  116  U.  S.  80,  94,  6  Sup.  Ct. 
291,  29  L.  ed.  544,  affirming  24  Fed. 
132;  Ex  parte  Moebus,  137  Fed.  154; 
Bruce  v.  Rayner,  124  Fed.  481,  62  C.  C. 
A.  501.  See  also  Marbles  v.  Creecy, 
215  U.  S.  63,  30  Sup.  Ct.  32,  54  L.  ed. 
92. 

This  power  should  be  exercised  with 
the  utmost  caution,  and  only  in  cases 
of  urgency  where  the  error  is  plain  and 
the  necessity  for  federal  intervention 
obvious.  In  re  Strauss,  126  Fed.  327, 
63  C.  C.  A.  99. 

The  duty  of  a  federal  court  to  in- 
terfere must  often  be  controlled  by  the 
special  circumstances  of  the  case,  and 
unless  in  some  emergency  demanding 
prompt   action   the   party   will   be    left 
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to  stand  his  trial  in  the  state  court. 
The  fact  that  the  state  obtained  the 
custody  of  the  prisoner  by  alleged  im- 
proper methods  will  not  be  inquired 
into.  Pettibone  v.  Nichols,  203  U.  S. 
192,  27  Sup.  Ct.  Ill,  51  L.  ed.  148. 

"It  was  insisted  In  re  Robb,  19  Fed. 
Rep.  26,  that  the  federal  courts  have  ex- 
clusive jurisdiction  in  extradition  pro- 
ceedings; but  this  view  was  overruled  by 
the  supreme  court  in  Robb  v.  Connolly, 
111  U.  S.  624,  s.  c.,  4  Sup.  Ct.  544,  where 
it  was  decided  that  jurisdiction  is 
concurrent  with  the  courts  of  the  states. 
The  decisions  are  by  no  means  unani- 
mous as  to  the  power  of  the  court,  in 
these  cases,  to  review  upon  habeas 
corpus,  and  overrule  the  decisions  of 
the  executive  authority;  and  the  ques- 
tion has  not,  so  far  as  I  am  able  to 
ascertain,  been  decided  by  the  supreme 
court."     Ex  parte  Brown,  28  Fed.  653. 

98b.  In  re  Strauss,  126  Fed.  327,  63 
C.   C.   A.  99. 

Nor  mixed  questions  of  law  and 
fact.  Pierce  v.  Creecy,  210  U.  S.  387, 
28  Sup.  Ct.  1114,  52  L.  ed.  1113. 

98c.  Bruce  r.  Rayner,  124  Fed.  481, 
62  C.  C.  A.  501;  In  re  Bloch,  87  Fed. 
981. 

98d.    In  re  Roberts,  24  Fed.  132. 

99.  Eaton  v.  State  of  West  Virginia, 
91   Fed.  760,  34  C.  C.  A.  68. 

Upon  habeas  corpus  the  federal  court 
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F.  Arrest  and  Bail.  —  Arrest  and  bail  in  extradition  proceedings 
is  generally  allowable  only  when  made  so  by  statute.^  So,  under  a 
statute,  it  has  been  held  that  a  person  is  bailable  from  day  to  day 
pending  a  hearing  upon  a  habeas  corpus  in  the  discretion  of  a  judge 
but  not  alter  a  hearing  upon  such  writ.- 

G.  Agent  To  Receive  Person  Demanded.  —  An  agent  appointed 
by  an  executive  of  a  state  to  receive  the  person  sought  to  be  extradited 
is  protected  by  such  appointment  from  being  guilty  of  false  imprison- 
ment in  transporting  such  person  without  unreasonable  delay.^  Such 
agent  is  the  agent  of  the  state  whose  executive  makes  the  appointment.* 

H.  Rearrest  After  Discharge.  —  Wliere  the  accused  has  been  dis- 
charged upon  some  ground  which  does  not  decide  the  question  whether 
upon  the  real  facts,  the  one  arrested  should  be  extradited  for  trial, 
such  release,  not  being  upon  the  merits,  should  not  be  a  bar  to  an 
arrest  upon  perfected  papers  or  proceedings.^    Where,  while  carrying 


will  not  pass  upon  matters  of  defense 
or  of  matter  tending  to  show  that  the 
extradition  papers  were  set  on  foot 
through  malice,  for  these  matters  must 
be  determined  by  the  state  court.  In  re 
Bloch,  87  Fed.  981. 

1.  See  cases  generally  throughout 
this  subdivision. 

Mississippi  has  no  statute  allowing 
bail  either  pending  trial  of  an  extra- 
dition case  or  upon  appeal,  and  there- 
fore what  the  laws  of  the  demanding 
state  are  as  to  that  is  immaterial.  Ex 
parte  Edwards,  91  Miss.  621,  44  So. 
827. 

Where  an  accused  is  held  under  and 
by  virtue  of  an  extradition  warrant, 
he  is  not  entitled  to  bail.  Hobbs  v. 
State,  32  Tex.  Crim.  312,  22  S.  W. 
1035. 

Pending  Appeal  to  Supreme  Court. 
Where  the  governor's  warrant  for  ar- 
rest and  delivery  to  the  agent  of  an- 
other state  of  a  fugitive  from  justice 
has  issued,  he  is  not  entitled  to  bail 
pending  his  appeal  to  the  supreme 
court.  Ex  parte  Wall,  84  Miss.  783, 
38  So.  628. 

2.  Ex  parte  L.  Erwin,  7  Tex.  App. 
288. 

Under  a  state  statute  where  a  per- 
son is  charged  with  a  crime  committed 
in  another  state,  if  upon  examination 
it  appear  that  there  is  reasonable 
cause  to  believe  the  complaint  true  and 
that  such  person  may  be  lawfully  de- 
manded of  the  governor,  he  shall,  if  the 
offense  be  not  murder,  be  allowed  to 
give  bond  for  his  appearance,  and  it 
is  not  necessary  to  state  therein  the 
fjicts    which    3bow    the    oflSlcer     had     a 


right  to  take  such  bond  for  they  will 
be  presumed.  State  v.  Hufford,  23  Iowa 
579. 

By  Whom  Allowed. — The  only  officer 
who  is  authorized  under  the  statute  to 
admit  a  fugitive  from  justice  to  bail, 
"either  before  or  after  his  examination 
before  a  magistrate,  under  a  warrant 
to  arrest  a  person  as  a  fugitive  from 
justice,  is  a  justice  of  the  supreme 
court  or  a  county  judge."  In  re  Bar- 
low, 141  App.  Div.  640,  127  N.  Y.  Supp. 
542. 

3.  Pettus  V.  State,  42  Ga.  358;  Com. 
V.  Hall,  9  Gray   (Mass.)    262. 

A  warrant  issued  by  a  governor  em- 
powering a  sheriff  to  receive  a  prisoner 
from  the  authorities  of  another  state 
and  to  convey  him  to  the  demanding 
state  is  "ample  authority  to  authorize 
the  sheriff  to  produce  the  respondent 
before  the  court  in  which  the  informa- 
tion was  filed."  People  v.  Stockwell, 
135   Mich.   341,   97  N.   W.   765. 

See  generally  the  title  "False  Im- 
prisonment. ' ' 

4.  And  so  owes  no  duty  to  the  na- 
tional government.  Eobb  v.  Connolly, 
111  U.  S.  624,  4  Sup.  Ct.  544,  28  L.  ed. 
542. 

He  does  not  come  within  the  scope 
of  the  principle  that  no  judicial  officer 
of  a  state  has  jurisdiction  to  issue  a 
warrant  of  habeas  corpus  for  the  dis- 
charge of  any  person  held  under  the 
authority  or  claim  and  color  of  author- 
ity of  the  United  States,  by  an  officer 
of  that  government.  In  re  Mohr,  73 
Ala.  503. 

5.  In  re  White,  45  Fed.  237. 
Where   the   governor   issues   his   war- 
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a  person  from  the  state  of  asylum  to  the  one  demanding  him,  the  ac- 
cused is  freed  upon  a  writ  of  Itohcas  corpus  en  route  through  a  third 
state  and  returns  to  the  state  of  asylum,  the  officer  may  follow  and 
rearrest  him  upon  the  former  execution  warrant,  and  such  warrant 
protects  him.^ 

1.  Costs  and  Expenses.  —  1.  In  General.  —  The  allowance  of 
costs  and  expenses  incurred  by  agents  going  out  of  the  state  to  receive 
and  transport  a  fugitive  from  justice  is  dependent  absolutely  upon 
the  statutory  provisions  in  regard  thereto.'^ 

2.  When  Agent  Unsuccessful.  —  It  seems  that  under  the  statutes 
generally  an  agent  is  not  entitled  to  costs  and  expenses  where  he  does 
not  succeed  in  bringing  back  the  person  demanded,^  although  such 
allowance  is  made  in  some  states.^ 


rant  of  arrest  and  extradition  to  the 
sheriff  and  a  similar  one  to  the  agent 
of  the  demanding  state,  the  discharge 
of  the  accused  upon  habeas  corpus  from 
the  arrest  by  the  sheriff  and  his 
deputies  does  not  invalidate  a  rearrest 
by  the  agent  under  his  warrant.  Com. 
V.   Hall,   9    Gray    (Mass.)    262. 

6.  In  re  Burke,  4  Fed.  Cas.  No. 
2,158. 

7.  See  cases  throughout  this  sub- 
division. 

Payable  by  State. — The  expense  in- 
curred by  an  agent  going  to  another 
state  and  returning  with  the  accused 
is  a  state  expense  and  should  be  paid 
by  the  state  and  not  by  the  county 
wherein  the  crime  was  committed. 
Kroutinger  v.  Board  of  Examiners,  8 
Idaho  463,   69   Pac.   279. 

By  County. — Under  the  statute  the 
fees  and  expenses  of  an  agent  to  re- 
ceive the  one  demanded  should  be 
borne  by  the  county  unless  the  crime 
charged  is  capital.  Moon  v.  Comrs.  of 
Butler  County,  30  Kan.  458,  2  Pac. 
818. 

Illegal    and    Unauthorized    Charges. 


While  the  governor  may  be  forced  by 
mandamus  to  pay  the  compensation  al- 
lowed agent  of  the  state  for  receiving 
persons  under  extradition  proceedings, 
still  he  cannot  be  regarded  as  in  de- 
fault for  refusing  to  allow  a  claim 
which  embraces  any  illegal  or  un- 
authorized charge.  Booker  v.  Steven- 
son, 8  Bush  (Ky.)  39. 

Compelling  Auditing  of  Account. — Un- 
der the  statute  a  man's  fees  and  ex- 
penses who  goes  out  of  the  state  as  its 
agent  to  bring  back  a  fugitive  from 
justice  depends  entirely  upon  what  the 
governor  will  allow,  and  the  court  can- 
not by  a  writ  of  peremptory  man- 
damus compel  the  auditor  to  issue  his 
warrant  therefor  when  the  governor 
has  taken  no  action  therein.  State  v. 
Allen,  180  Mo.  27,  79  S.  W.  164. 

See  generally  the  title  "Costs." 

8.  Wilson  V.  Bradley,  105  Ky.  52, 
48  S.  W.  166-1088;  Steckman  v.  County 
of  Bedford,  84  Pla.  317;  Andrus  v. 
County  of  Warren,  32  Pa.  540. 

9.  Moon  V.  Comrs.  of  Butler  County, 
30  Kan.  458,  2  Pac.  818. 
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c.  Averments  as  to  Performance    or    Excuse    for 

Non-Performance,  888 
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CROSS-REFERENCE : 

Customs  and  Usages. 
As  to  agents  in  general,  see  the  title  "Principal  and  Agent." 


I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  term  factor  is 
generally  defined  as  an  agent  employed  to  sell  goods  or  merchandise 
consigned  or  delivered  to  him  by  or  for  his  principal,  for  reward, 
usually  a  commission.^ 


1.  Ala. — Lehman  v.  Pritehett,  84 
Ala.  512,  4  So.  601;  Perkins  v.  State, 
50  Ala.  154.  Conn. — Lawrence  v.  Ston- 
ington  Bank,  6  Conn.  521,  527.  111. 
Winne  v.  Hammond,  37  111.  99.  la. 
Sinclair  v.  National  Surety  Co.,  132 
Iowa  549,  107  N.  W.  184.  Me.— Blood 
V.  Palmer,  11  Me.  414.  Miss.-^Cotton 
V.  Hiller,  52  Miss.  7,  13.  Mo.— State 
ex   rel.   Parker   v,    Thompson,    120    Mo. 
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12  25  S.  W.  346.  N.  M. — Goesling  v. 
Gross,  15  N.  M.  721,  113  Pac.  608. 
N.  D. — Turner  v.  Crumpton,  21  N.  D. 
294,  130  N.  W.  937  (Rev.  Code,  1905, 
§5801).  Okla. — People's  Bank  v.  Prick 
Co.,  13  Okla.  179,  73  Pac.  949.  Pa. 
Higgins  V.  Grindrod,  16  Phila.  200; 
Com.  V.  Shober,  3  Pa.  Super.  554.  Wis. 
Beardsley  v.  Schmidt,  120  Wis.  405,  98 
N.  W.  235,  102  Am.  St.  Eep.  991;  Edger- 


FACTORS  AND  BROKERS 


865 


A  broker  is  an  agent  employed  to  make  bargains  and  contracts  be- 
tween other  parties  in  matters  of  trade,  commerce  or  navigation  for 
a  compensation  called  brokerage,^  without  having  any  interest  in  the 
subject-matter  of  trade,^   and  without  having   the    custody    of    the 


ton  V.  Miehels,  66  Wis.  124,  130,  26 
N.  W.  748,  28  N.  W.  408;  McGraft  v. 
Bugee,  60  Wis.  406,  19  N.  W.  530. 
Eng. — Baring  v.  Corrie,  2  B.  &  Aid.  137, 
143,   106  Eng.   Reprint  317. 

California  Civil  Code,  §2026,  defines 
a  factor  as  "an  agent  who,  in  the 
pursuit  of  an  independent  calling,  is 
employed  by  another  to  sell  property 
for  him,  and  is  vested  by  the  latter 
with  the  possession  or  control  of  the 
property,  or  authorized  to  receive  pay- 
ment therefor  from  the  purchaser." 
See  Lehman  v.  Schmidt  (Cal.),  22  Pac. 
973,  24  Pac.  120. 

For  other  definitions,  see:  U.  S. — In 
re  Gulick,  186  Fed.  350.  Ga. — American 
Sugar  Ref.  Co.  v.  McGhee,  96  Ga.  27, 
21  S.  E.  383.  N.  C— Winslow  Bros.  v. 
Staton,  150  N.  C.  264,  63  S.  E.  950. 

Nature  of  Employment  Determines 
Status. — Winne  v.  Hammond,  37  111.  99, 
103;  Robinson  v.  Corsicana  Cotton  Fac- 
tory, 30  Ky.  L.  Rep.  580,  99  S.  W.  305. 

Wages  or  Percentage  of  Profits  as 
Compensation. — That  the  person  having 
possession  of  the  goods  consigned  for 
sale  is  compensated  by  a.  salary  (III. 
Winne  v.  Hammond,  37  HI.  99.  Mo. 
State  ex  rel.  Parker  v.  Thompson,  120 
Mo.  12,  20,  25  S.  W.  346.  Tex.— Cou- 
turie  V.  Roensch  [Tex.  Civ.  App.],  134 
S.  W.  413),  or  a  percentage  of  the  net 
profits  (Burton  v.  Goodspeed,  69  111. 
237;  Com.  v.  Shober,  3  Pa.  Super.  554), 
or  a  percentage  of  the  sales  (Winne  v. 
Hammond,  supra),  does  not  change  his 
status  as  a  factor. 

Factor  Sjmonymous  With  Commission 
Merchant, — Lehman  v.  Pritchett,  84  Ala. 
512,  4  So.  601;  Perkins  v.  State,  50 
Ala.  154;  Duguid  v.  Edwards,  50  Barb. 
(N.  Y.)    288. 

Agent  for  collection  of  debts  merely 
not  a  factor.  Hopkirk  v.  Bell,  3  Cranch 
(U.  S.)  454,  2  L.  ed.  497.  Thus  a 
bank  which  collects  a  note,  bill  or  de- 
mand for  another,  is  not  a  factor.  Law- 
rence V.  Stonington  Bank,  6  Conn.  521, 
528;  Thompson  V.  Woodruff,  7  Coldw. 
(Tenn.)   401. 

Performing  Labor  on  Consignment 
Does  Not  Change  Status. — 111. — First 
Nat.  Bank  v.  Schween,  127  111.  573,  20 
N.  E.  681,  milk  converted  into  butter. 


Ind. — Shaw  v.  Ferguson,  78  Ind.  547, 
hogs  slaughtered  and  manufactured 
into  meat.  Mo. — State  ex  rel.  Parker 
t\  Thompson,  120  Mo.  12,  25  S.  W.  346, 
barrel  material  made  into  barrels. 

Intermediate  consignee  shipping  to 
unauthorized  person,  not  a  factor.  First 
Nat.  Bank  v.  Shaw,  61  N.  Y.  283. 

Consignment  Need  Not  Be  Made  to 
Factor  Direct. — Dorsh  v.  Lea,  18  Pa. 
Super.  447. 

Producer's  Union  as  Factor, — Briere 
r.  Taylor,  126  Wis.  347,  105  N,  W, 
817. 

2.  Ala, — Stevens  v.  Bailey  &  How- 
ard, 149  Ala.  256,  42  So.  740.  lU. 
Hately  p.  Kiser,  162  111.  App.  542,  552. 
Ind. — Hendersou  v.  State,  50  Ind.  234. 
N.  D. — Turner  v.  Crumpton,  21  N.  D. 
294,  130  N.  W.  937.  Tenn.— Spears  v. 
Loague,  6  Coldw.  420.  Wis.— Edger- 
ton  V.  Miehels,  66  Wis.  125,  26  N.  W. 
748,  28  N.  W.  408. 

■See  also  Lotta  v.  Kilbourn,  150  U.  S. 
524,  14  Sup.  Ct.  201,  37  L.  ed.  1169. 

History. — See  Banta  v.  Chicago,  172 
111.  204,  213,  50  N.  E.  233,  for  definition 
by  earliest  authorities  and  its  exten- 
sion   of    term    to    its   present    meaning. 

Other  Definitions. — 111. — Braun  v.  Chi- 
cago, 110  111.  1S6.  Ind. — Henderson  V 
State,  50'  Ind.  234.  N.  D.— Turner  V. 
Crumpton,  21  N.  D.  294,  130  N.  W.  937. 
Pa. — Keys  v.  Johnson,  68  Pa.  42. 

Stock  brokers,  exchange  brokers,  bill 
brokers  defined.  Com.  v.  Holmes,  11 
Pa.   468. 

Stock-broker  Defined. — Banta  v.  Chi- 
cago, 172  111.  204,  50  N.  E.  233. 

Salaried  Agent  Not  Broker. — Port- 
land V.  O'Neill.  1  Ore.  218. 

Securing  settlement  of  claim  upon 
percentage  basis  does  not  constitute 
one  a  broker.  Miller  v.  Haskell,  179 
Mass.  312,  60  N.  E.  982. 

3.  State  V.  Duncan,  16  Lea  (Tenn.) 
75. 

One  purchasing  for  himself,  not  a 
broker.  U.  S. — Warren  r.  Shook,  91  U. 
S.  704,  23  L.  ed.  421.  Ind. — Henderson 
V.  State,  50  Ind.  234.  Ky.— Cast  v. 
Buckley,  23  Ky.  L.  Rep.  992,  64  S.  W. 
632.  Pa. — Com.  v.  Holmes  &  Son,  11 
Pa.  468.  Tenn. — State  v.  Duncan,  16 
Lea  75, 
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goods.''  In  the  proper  exercise  of  his  functions,  he  does  not  act  in  his 
own  name,  but  as  a  middleman,  and  is  in  no  sense  a  commission  mer- 
chant."* 

Distinctions,  —A  factor  may  buy  and  sell  in  his  own  name  if  he 
has  the  goods  in  his  possession ;  while  a  broker,  as  such,  cannot  ordi- 
narily buy  or  sell  in  his  own  name,  and  he  has  no  possession  of  the 
goods.*^  Whether  the  selling  agent  has  the  possession  of  the  wares 
ordinarily  determines  the  agency.^ 

Broker  and  Agent  Distinguished.  —  The  chief  feature  which  distin- 
guishes a  broker  from  other  classes  of  agents  is  that  he  is  an  interme- 
diary or  middleman  who  in  effecting  a  sale  or  exchange  of  property 
acts,  in  a  certain  sense,  as  the  agent  of  both  parties  to  the  transaction, 
and  binds  himself  to  be  faithful  to  both.^ 

II.  FACTORS.  —  A.  Actions  for  Compensation  and  Repayment 
OF  Advances  and  Charges.  —  1.  Remedies  Against  Principal  and 
Goods.  —  Unless  there  is  an  express  agreement  to  the  contrary,^  the 


A   sale   by   a   banker   of   a   security 

received  by  liini  for  the  repayment  of  a 
legitimate  loan,  does  not  make  him  a 
broker.  Warren  v.  Shook,  91  U.  S.  704, 
23   L.   ed.   421. 

4.  Braun  V.  Chicago,  110  111.  186; 
Hately  v.  Kiser,  162  III.  App.  542.  See 
infra,  note  7. 

5.  Spears  p.  Loagne,  6  Coldw.  (Tenn.) 
420.  And  see  Henderson  v.  State,  50 
Ind.  234. 

6.  U.  S.— Slack  V.  Tucker,  23  Wall. 
330,  23  L.  ed.  143.  Ala. — Lehman  v. 
Pritchett,  84  Ala.  512,  4  So.  601;  Per- 
kins r.  State,  50  Ala.  154.  Ga. — Amer- 
ican Sugar  Kefining  Co.  v.  McGhee,  96 
Ga.  27,  21  S.  E.  383.  la.— Younker  v. 
Western  Union  Tel.  Co.,  146  Iowa  499, 
125  N.  W.  577.  Kan. — Southwestern, 
etc.  Co.  V.  Wilber,  75  Kan.  175,  88 
Pac.  892.  Ky. — Eobinson,  etc.  Co.  v. 
Corsicana  Cotton  Factory,  30  Ky.  L. 
Eep.  580,  99  S.  W.  305;  Graham  v.  Duck- 
wall,  8  Bush  12.  Mo.— Third  National 
Bank  v.  Snyder,  10  Mo.  App.  211.  N.  D. 
Turner  v.  Crumpton,  21  N.  D.  294,  130 
N.  W.  937.  N.  M.— Goesling  v.  Gross, 
15  N.  M.  721,  113  Pac.  608.  Okla.— Peo- 
ple's Bank  v.  Frick  Co.,  13  Okla.  179, 
73  Pac.  949.  Tenn. — Spears  v.  League, 
6  Coldw.  420.  Wis.— Edgerton  v.  Mich- 
els,  66  Wis.  124,  26  N.  W.  748,  28  N. 
W.  408;  Price  f.  Wisconsin,  etc.  Co.,  43 
Wis.  267,  276.  Eng. — Baring  v.  Corrie, 
2  B.  &  Aid.  137,  106  Eng.  Reprint 
317. 

See  also  Pott  v.  Turner,  6  Bing.  702, 
130  Eng.  Reprint  1451. 

7.  Eobinson,  etc.  Co.  V.  Corsicana 
Cotton    Factory,    30    Ky.   L.   Eep.    580, 
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99  S.  W.  305.  See  also  Braun  v.  Chi- 
cago, 110  III.  186,  194. 

Factor  must  have  actual  or  construc- 
tive possession  of  the  property  sold. 
Robinson,  etc.  Co.  v.  Corsicana  Cotton 
Factory,  30  Ky.  L.  Rep.  580,  99  S.  W. 
305;  People's  Bank  v.  Frick  Co.,  13 
Okla.  179,  73  Pac.  949. 

A  broker  acts  simply  as  a  negotia- 
tor between  the  parties,  while  a  factor 
is  entrusted  with  possession,  manage- 
ment and  control  of  the  goods,  and 
authorized'  to  buy  and  sell  in  his  own 
name  as  well  as  that  of  his  principal. 
Ladd  V.  Arkell,  5  Jones  &  S.  (N.  Y.) 
35.  And  see  Hall  v.  French  Am.  Wine 
Co.,  149  App.  Div.  609,  134  N.  Y.  Supp. 
158.  But  see  Banta  V.  Chicago,  172 
111.  204,  50  N.  E.  233,  holding  that  the 
term  broker  has  been  extended  by  the 
more  modern  authorities  as  in  the  case 
of  the  stock  broker,  who  is  frequently 
entrusted  with  the  possession  of  the 
securities,  and  may  even  take  and  trans- 
fer them  without  the  name  of  his  prin- 
cipal appearing  in  the  transaction  and 
he  often  pays  or  advances  the  price 
and  receives  payment. 

8.  Hooper  v.  California,  155  U.  S. 
648,  15  Sup.  Ct.  207,  39  L.  ed.  297; 
Rodman  v.  Manning,  53  Ore.  336,  99 
Pac.  657.  See:  La.— Beal  v.  McKier- 
nan,  6  La.  407.  N.  Y.— Ladd  v.  Ar- 
kell, 5  Jones  &  S.  35.  Wis. — Edgerton 
V.  Miehels,  66  Wis.  124,  130,  26  N.  W. 
748,  28  N.  W.  408. 

9.  Gihon  v.  Stanton,  9  N.  Y.  476. 
The   factor   may   renounce   his    right 

to  the  person  and  look  alone  to  his  lien 
for  reimbursement.  Peisch  v.  Dickson, 
1   Mason   9,   19   Fed.   Cas.   No.   10,911; 
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factor  is  not  confined  in  his  remedy  for  advances  to  the  mere  fund 
deposited,  but  gives  a  joint  credit  to  the  fund  and  the  person  of  his 
principal;^"  but  from  the  nature  of  the  contract  resort  for  reimburse- 
ment must  first  be  had  to  the  fund  in  his  hands  before  resorting  to 
the  principal/^  unless  it  appears  that  the  fund  is  not  available.^-  In 
some  jurisdictions,  however,  the  factor  may  relinquish  his  lien  upon 
the  goods  and  immediately  sue  the  principal  for  the  amount  of  the 
advances,^^  especially  where  the  advances  have  been  made  beyond  the 
agreement  of  the  parties,^*  unless  there  is  an  agreement  to  the  con- 
trary. ^^  But  one  who  has  become  a  surety  to  refund  advances  made 
to  the  principal  cannot  elect  for  the  factor  and  force  him  to  assert  his 
lien  against  the  goods  or  money  of  the  principal.^® 

Notwithstanding  the  principal  limited  the  factor  as  to  the  price 


Martin    v.    Pope,    6    Ala.    532,    41    Am. 
Dec.  66. 

10.  Peisch  V.  Dickson,  1  Mason  9, 
19  Fed.  Cas.  No.  10,911;  Burrill  v. 
Phillips,  1  Gall.  360,  4  Fed.  Cas.  No. 
2,200;  Gihon  v.  Stanton,  9  N.  Y.  476; 
Corlies  v.  Gumming,  6  Cow,  (N.  Y.) 
181. 

11.  Gihon  r.  Stanton,  9  N.  Y.  476. 
See  also  Corlies  v.  Gumming,  6  Cow. 
(N.  Y.)   181. 

In  Mertens  v.  Nottebohm,  4  Gratt. 
(Va.)  163,  Baldwin,  J.,  says:  "But  I 
cannot  agree  that  the  factor  may  re- 
cover back  his  advances,  without  show- 
ing what  has  become  of  the  goods. 
He  cannot  hold  on  to  the  fund,  and  at 
the  same  time  maintain  an  action  for 
his  advances:  much  less  can  he  do  so 
after  he  has  sold  the  goods  and  re- 
ceived the  proceeds.  ...  If  the 
plaintiffs  could  recover  upon  the  mere 
fact  of  the  advance  made  by  them, 
without  regard  to  the  fund  in  their 
hands,  then  it  follows  that  they  might 
do  so  as  to  the  whole,  instead  of  a  part 
only,  and  throw  the  defendant  upon  the 
necessity  of  proving,  by  way  of  set 
off,  or  in  a  distinct  action  to  be  brought 
by  him,  the  sale  of  the  goods  and  the 
amount  of  the  proceeds  received, 
though  the  fact  of  the  consignment 
appears  from  the  same  evidence  that 
proves  the  advances  made  thereupon. 
Such  a  proposition  would,  I  think,  be 
extremely  unjust  and  unreasonable." 

In  Frothingham  v.  Everton,  12  N.  H. 
239,  it  is  said:  "No  particular  agree- 
ment is  stated  to  have  been  made,  re- 
specting the  repayment  of  these  sums, 
when  they  were  advanced  by  the  plaint- 
iffs; and  it  may  be  taken  therefore  that 
it  was  then  in  the  contemplation  of 
both  parties  that  the  plaintiffs  were  to 
be  jpiaxtuxsed.  out  of  a  sale    of    the 


goods  upon  which  the  advances  were 
made;  if  sufficient  should  be  realized 
that  a  credit  was  given  to  the  defend- 
ant until  a  sale  should  be  made,  or 
until  a  reasonable  time  had  elapsed  in 
which  the  plaintiffs  might  endeavor  to 
make  a  sale;  and  that  the  plaintiffs 
could  not,  immediately  upon  furnishing 
the  money,  have  commenced  a  suit 
against  the  defendant  for  its  recov- 
ery." 

12.  U.  S.— Burrill  v.  Phillips,  1  Gall. 
360,  4  Fed.  C^s.  No.  2,200.  Mass. 
Beckwith  v.  Sibley,  11  Pick.  482.  N.  Y. 
Corlies  v.  Gumming,  6  Cow.  181.  Va. 
Mertens  r.  Nottebohms,  4  Gratt.  163. 

Thus,  if  the  goods  be  unsalable,  or 
have  been  sold  by  the  factor  on  time 
to  persons  in  good  credit,  and  the 
period  of  payment  has  not  arrived,  or 
the  purchasers  are  insolvent,  the  fac- 
tor may  waive  his  lien  upon  the  fund 
and  resort  to  the  principal  for  reim- 
bursement of  his  advances.  Beckwith 
V.  Sibley,  11   Pick.    (Mass.)    482. 

13.  Martin  v.  Pope,  6  Ala.  532;  Do- 
lan  V.  Thompson,  126  Mass.  183;  tJp- 
ham  V.  Lafavour,  11  Mete.  174;  Beck- 
with V.  Sibley,  11  Pick.  482. 

The  action  may  be  brought  before  the 
goods  are  sold.  Upham  v.  Lafavour,  11 
Mete.    (Mass.)    174. 

Although  a  factor  may  have  a  lien 
on  goods  for  storage,  and  may  have  the 
goods  in  his  possession,  he  may  never- 
theless maintain  an  action  of  debt  or 
indebitatus  assumpsit  against  the  owner 
for  the  amount  of  the  storage.  Mobile, 
etc.   R.   Co.  V.  Whitney,  39   Ala.   468. 

14.  Bradley  v.  Richardson,  2  Blatchf. 
343,  3  Fed.  Cas.  No.  1,786. 

15.  Upham  v.  Lafavour,  11  Mete. 
(Mass.)   174. 

16.  Martin  v.  Pope,  6  Ala.  532,  41 
Am.   Dec.   66. 
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at  whieh  the  goods  were  to  be  sold,  if  the  defendant  refused,  upon 
application  after  a  reasonable  time,  to  repay  the  advances,  the  factor 
may  sell  them  at  a  fair  market  price,  although  below  the  limit,  and 
recover  the  balance.^^ 

2.  Venue.  —  A  suit  to  enforce  a  factor's  lien  is  but  a  suit  to  charge 
the  prinei]ial  personally,  charging  the  principal's  property  as  a  basis, 
and  is  witliin  a  constitutional  provision  requiring  personal  actions  to 
be  brought  in  the  county  of  the  defendant's  residence  where  issues 
are  made  up.^^ 

3.  Pleadings.  —  In  those  jurisdictions  where  an  action  may  be 
brought  immediately  for  advances  or  charges,  though  the  goods  are 
still  in  the  factor's  hands,  an  action  of  debt  may  be  maintained  for 
charges  without  an  averment  that  the  goods  were  delivered  or  tendered 
to  the  principal.^^ 

If  the  suit  is  for  a  balance  of  account,  a  complaint  alleging  a  sale 
of  the  goods  at  defendant's  request,  and  that  a  balance  of  a  specified 
amount  due  is  still  unpaid,  is  sufficient,  without  an  averment  of  a 
balance  due,  an  express  promise  to  pay  the  same,  and  a  breach  thereof.-" 

If  the  factor  sues  upon  a  contract  whereby  he  was  to  receive  the 
excess  over  a  certain  price,  his  complaint,  to  be  good,  must  allege  a 
consideration  for  such  agreement.^^  And  where  his  commission  is 
alleged  to  be  based  upon  the  "proceeds"  of  the  sale  of  the  goods,  the 
complaint  is  fatally  defective  if  it  does  not  allege  that  any  amount 
was  ever  realized  by  the  principal.^^ 

Items  of  advances  need  not  be  set  out.^^ 

Answer. —  If  the  factor  sues  upon  the  .common  counts  to  recover 
advances,  the  principal  may  plead  and  prove  that  there  was  a  special 


17.  Parker  v.  Brancker,  22  Pick, 
(Mass.)  40;  Frothingham  v.  Everton,  12 
N.  H.  239.  See  also  Duffy  v.  England 
(Ind.),  96  N.  E.  704. 

18.  Hardeman  v.  DeVaughn,  49  Ga. 
596. 

19.  Mobile,  etc.  E.  Co.  v.  Whitney, 
39  Ala.  468. 

20.  Blackmar  v.  Thomas,  28  N.  Y. 
67. 

An  allegation  that  "the  defendants 
are    indebted    to    the    plaintiff    in    the 

sum  of  for  the  balance  of  an 

account  for  beans  sold  and  delivered 
by  the  plaintiff  to  the  defendants,  and 
for  commissions  on  the  purchase  by 
plaintiff  for  defendants  of  various  ar- 
ticles of  farm  produce,  the  whole  fur- 
nished, done,  and  performed  at  the  re- 
quest of  the  defendants"  sufficiently 
shows  the  performance  of  labor  by 
complainant.  Rogers  v.  Duff,  97  Cal.  66, 
31  Pac.  836. 


21.  Poland  v.  Hollander,  115  K  T. 
Supp.  1042. 

22.  Poland  v.  Hollander,  115  N.  Y. 
Supp.  1042,  allegation  of  sale  is  insuflS- 
cient. 

23.  Eogers  v.  Duff,  97  Cal.  66,  31  Pac. 
836. 

The  statutes  generally  require  a  state- 
ment of  account  to  be  filed  where  de- 
mand is  made  for  same.  California 
Code  Civ.  Proc,  §454,  requires  that  a 
copy  of  the  account  be  delivered  to 
defendant  within  five  days  after  de- 
mand or  evidence  as  to  same  will  not 
be  admissible.  Rogers  v.  Duff,  97  Cal. 
66,  31  Pac.  836. 

Under  the  Pennsylvania  practice  the 
factor  in  order  to  recover  for  advances 
made  must  on  rule  for  a  more  specific 
statement  of  claim,  furnish  a  statement 
of  the  account  between  the  parties 
showing  the  price  at  which  the  goods 
were  sold.  Park  v.  Standard  Spinning 
Co.,  135  Fed,  860. 
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contract  and  that  by  breach  thereof  the  defendant  was  damaged  in 
an  amount  greater  than  the  factor  claims.'* 

4.  Questions  of  Law  and  Fact.  —  "Whether  or  not  certain  stipula- 
tions in  the  contract  whereby  the  factor  was  to  receive  certain  things 
as  interest  or  compensation  were  a  cover  for  usury,  or  an  honest  con- 
tract for  a  commission  business  in  connection  with  the  use  of  money, 
is  a  question  for  the  jury.-^  So  as  to  what  is  a  reasonable  time  within 
which  the  factor  must  reclaim  from  his  principal  money  to  be  refunded 
to  the  purchaser  because  of  false  packing.^* 

The  decision  on  the  question  of  the  factor's  diligence  in  selling  the 
goods,  where  the  evidence  is  conflicting,  is  for  the  jury.^'' 

5.  Presumption  and  Burden  of  Proof.  —  The  claim  of  a  factor 
to  be  reimbursed,  out  of  property  consigned  to  him  in  the  usual  course 
of  business,  for  advances  actually  made  on  the  credit  of  the  consign- 
ment, is  entitled  to  the  same  general  presumption  of  honesty  and  good 
faith  that  applies  in  other  commercial  transactions.^* 

In  those  jurisdictions  where  a  right  of  action  for  advances  accrues 
to  the  factor  immediately  upon  his  making  the  advances  to  his  con- 
signor, notwithstanding  he  may  have  a  lien  on  notes  taken  for  the 
goods  sold,  the  burden  is  on  the  consignor  to  show  an  agreement  not 
to  commence  an  action  until  after  the  notes  have  fallen  due  and  have 
been  dishonored.^® 

B.  Recovery  of  Goods  or  Funds  in  Factor's  Hands.  —  1.  Par- 
ticular Remedies  Considered.  —  Where  the  factor  sells  the  goods  con- 
signed to  him  and  fails  to  turn  over  the  proceeds  thereof  after  a  reason- 
able time,  the  proper  remedy  is  an  action  of  assumpsit  for  money  had 
and  received  ;^°  but  where  the  factor  sent  several  statements  of  the 
principal's  account  which  were  returned  without  objection  and  ac- 
cepted as  correct,  an  action  for  money  had  and  received  against  the 
factor  will  not  lie,  as  there  is  an  account  stated.^^  An  action  for 
money  had  and  received  will  not  lie  against  the  factor  unless  a  sale 
of  property    and  the  receipt  of  the  proceeds  by  the  defendants    is 


24.  Grimes  v.  Reese,  30  Ga.  330. 

25.  Callaway  v.  Butler,  79  Ga.  356, 
7  S.  E.  224;  Hollis  v.  Swift,  74  Ga. 
595. 

26.  Beacli  v.  Branch,  57  Ga.  362. 

27.  Frost  V.  Powell,  10  Ga.  App.  95, 
72  S.  E.  719. 

28.  Nisbet  v.  Sigel-Campion,  etc.  Co. 
(Colo.),  123  Pac.  110,  117. 

29.  Beckwith  V.  Sibley,  11  Pick. 
(Mass.)   481. 

30.  Cal.— Stanwood  v.  Sage,  22  Cal. 
516;  Johnson  v.  Totten,  3  Cal.  343,  58 
Am.  Dec.  412.  Conn. — Wetmore  v. 
Woodbridge,  Kirby  164.  HI.— Taylor  v. 
Turner,  87  111.  296.  Ind.— English  v. 
Devarro,  5  Blackf.  588.  Mass.— Tuck- 
er V.  Utley,  168  Mass.  415,  47  N.  E. 
198;  Clark  v.  Moody,  17  Mass.  145. 
See   also    dictum   in   Ayres  v.   Sleeper, 


7  Mete.  45.  N.  H.  — Eaton  v. 
Welton,  32  N.  H.  352.  Ohio.— See 
Grover  v.  Clark,  Wright  351.  Pa.— Schee 
V.  Hassinger,  2  Binn.  325.  Vt.— Hall  V. 
Peck,  10  Vt.  474. 

See  generally  the  title  "Assumpsit." 
Filing  Claim  as  Creditor  of  Estate 
Unnecessary. — Though  the  proceeds  of 
a  sale  were  received  by  the  factor's 
administrator  for  goods  sold  on  a  del 
credere  commission  an  action  for  money 
had  and  received  may  be  brought 
against  the  administrator.  The  prin- 
cipal need  not  file  his  claim  as  creditor 
of  the  estate  and  receive  his  dividends 
therein  as  such  moneys  are  not  a  part 
of  the  estate,  Stanwood  v.  Sage,  22 
Cal.  516. 

31.     Burnham    v.    Black,    121    N.    Y. 
Supp.   616. 
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proved,^-  or  a  sale  may  be  presumed  from  the  lapse  of  time,  and  other 
circumstances.-''^ 

Goods  Sold  and  Delivered.  —  A  factor  receiving  goods  for  sale  is  not 
liable  for  them  as  for  goods  sold  and  delivered,^*  though  he  has  unrea- 
sonably refused  or  neglected  to  account  for  the  proceeds  after  demand 
for  an  account,''^  and  though  he  make  an  unauthorized  disposition 
of  the  goods.-'"  But  where  the  goods  have  been  sold,  the  principal 
may  bring  an  action  for  an  accounting,"  a  statutory  action  upon 
a  book  account,''**  or  if  the  factor  agreed  to  pay  the  price  of  goods 
sold  upon  credit,  contrary  to  instructions,  an  action  upon  an  account 
stated.'^'' 

Trover.  —  The  failure  or  refusal  to  pay  over  the  moneys  received 
by  the  factor  from  the  sale  of  the  goods  will  not  authorize  an  action 
of  trover.*" 


32.  U.  S.— Eead  v.  Bertrand,  4  Wash. 
514,  20  Fed.  Cas.  No.  11,603.  111.— Stahl 
V.  Ansley,  7  111.  32.  N,  Y.— Brink  v. 
Dolsen,  8  Barb.  337.  Eng.— Elbourn  v. 
Upjohn,  1  C.  &  P.  572,  11  E.  C.  L. 
476. 

The  principal  cannot  recover  the 
price  of  goods  sent  upon  consignment 
where  it  was  neither  sold  nor  withheld 
by  him,  but  was  held  subject  to  the 
principal's  orders.  Millang  v.  Dono- 
hue,  125  App.  Div.  589,  110  N.  Y.  Supp. 
56. 

Where  goods  are  exchanged  for  other 
goods  by  the  factor  with  the  principal's 
consent,  and  the  exchanged  goods  are 
still  in  the  factor's  hands  unsold,  an 
action  for  money  had  and  received  will 
not  lie.  Grover  v.  Clark,  Wright  (Ohio) 
350. 

Unauthorized  Sale  on  Credit. — Though 
the  factor  sells  upon  credit  without 
authority  he  is  liat)le  to  an  action  for 
money  had  and  received,  not  for  un- 
skilful management.  Johnson  v.  Totten, 
3  Cal.  343,  58  Am.  Dec.  412. 

33.  Brink  v.  Dolsen,  8  Barb.  (N.  Y.) 
337.  See  also  Eaton  v.  Welton,  32  N. 
H.  352,  holding  that  where  the  foreign 
factor  unreasonably  neglected  and  re- 
fused to  account  for  the  goods,  a  sale 
will   be   presumed. 

34.  Me.— Selden  v.  Beale,  3  Me.  178. 
N.  H. — Young  V.  Woodward,  44  N.  H. 
250.  Eng.— Elbourn  v.  Upjohn,  1  C.  & 
P.  572,  11  E.  C.  L.  476. 

See  generally  the  title  "Assumpsit." 
Where  all  but  a  few  items  of  the 
consignment  had  been  sold  and  ac- 
counted for,  there  can  be  no  recovery 
upon  counts  for  money  had  and  re- 
ceived and  for  goods  sold  and  delivered, 
where  there  was  no  evidence  of  a  sale 
of  the  goods,  nor  a  failure  to  deliver 
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them  upon  request.    Stahl  v.  Ausley,  7 
111.  32. 

Where  goods  are  consigned  to  the 
factor  for  his  own  use  with  the  under- 
standing that  he  will  sell  the  remainder, 
where  the  factor  uses  all  the  goods,  an 
action  for  goods  sold  and  delivered  will 
lie  against  the  factor.  Wadsworth  v. 
Gay,  118  Mass.  44. 

35.  Me.— Selden  p.  Beale,  3  Me.  178. 
Mass. — Ayres  v.  Sleeper,  7  Mete.  45; 
Brown  V.  Holbrook,  4  Gray  102.  Eng. 
Elbourn  v.  Upjohn,  1  C.  &  P.  572,  11 
E.  C.  L.  476,  sale  not  presumed  even 
after  lapse  of  twelve  months. 

But  see  Young  v.  Woodward,  44  N. 
H.  250,  where  it  is  said:  "Tlie  con- 
tract may  be  modified  frequently  by  the 
negligence  of  the  party  to  account  for 
the  proceeds  of  the  sale  in  a  reasonable 
time." 

36.  Lindley  V.  Downing,  2  Ind.  418. 

37.  Conn. — Wetmore  v.  Woodbridge, 
Kirby  164.  Ohio.— Boots  v.  Nye,  2 
Handy  230,  234.  Vt.— Hall  v.  Peck,  10 
Vt.   474. 

See  generally  the  title  "Account 
and  Accounting." 

Where  the  factor  wrongfully  trans- 
ferred the  goods  to  another  factor,  the 
principal  may  waive  the  tort  and  re- 
quire the  latter  factor  to  account  for 
the  net  proceeds  arising  from  the  sales. 
Lubert  r.  Chauviteau,  3  Cal.  458. 

38.  Hall  V.  Peck,   10  Vt.  474. 

39.  Mitchell  v.  Allen,  38  Conn.  188. 

40.  Vandelle  v.  Eohan,  36  Misc.  239, 
73   N.  Y.   Supp.   285. 

Where  goods  are  shipped  to  the  fac- 
tor for  sale  and  there  was  no  retrac- 
tion of  the  consent  or  demand  for  the 
goods  before  the  sale,  an  action  of 
trover  will  not  lie  against  him,  but 
the    proper    remedy    is    an    action    for 
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Equitable  Remedy. —  Nor  will  his  refusal  to  pay  over  the  proceeds 
authorize  a  court  of  chancery  to  enforce  the  trust,  as  an  adequate 
remedy  at  law  exists.'*^ 

Injunction  and  Receiver. —  The  principal  may  have  an  injunction  and 
a  receiver  in  case  of  misconduct  or  insolvency  of  the  factor  whereby 
his  property  is  endangered,  though  the  consignment  be  to  sell  upon 
a  del  credere  commission. ^- 

2.  Prerequisites  to  Action. — Demand.  —  If  the  agreement  does  not 
provide  for  the  remittance  of  the  proceeds  of  the  sale,"*^  no  action  can 
be  maintained  against  the  factor  for  the  proceeds  of  the  sale  until  a 
demand  for  payment  or  instructions  to  remit  have  been  made,**  unless 


money   had    and   received.      Taylor    v. 
Turner,  87  111.  296. 

41.  Taylor  f.  Turner,  87  111.  296. 

42.  Micklethwaite  V.  Bhodes,  4  SandJ, 
Ch.  (N.  Y.)  434. 

43.  Haebler  v.  Luttgen,  2  App.  Div. 
390,  37  N.  Y.  Supp.  794,  affirmed,  158 
N.  Y.  693,  53   N.  E.  1125. 

Where  the  contract  of  employment 
provides  for  the  remittance  of  the  pro- 
ceeds upon  sale,  a  demand  is  not  a 
prerequisite  to  a  suit  for  such  pro- 
ceeds.    Kane   v.   Cook,   8   Cal.  449,  457. 

"Where  the  owner  of  the  goods  or 
the  principal  is  advised  from  time  to 
time  by  his  agent  of  the  sales  as  they 
are  made,  and  again  of  the  receipt  of 
the  monies  as  they  are  paid  thereon, 
and  according  to  the  understanding 
that  exists  between  them,  arising 
either  from  a  special  agreement  or  a 
previous  course  of  dealing  between 
them,  or  the  established  usage  or  cus- 
tom, if  there  be  any,  regulating  the 
same,  the  principal  or  late  owner  of 
the  goods  is  to  call  on  his  agent  or 
factor  and  receive  his  money,  or  to 
draw  upon  him  for  it,  the  latter  may 
retain  it  until  it  is  demanded;  but 
where  the  factor  or  agent  is  bound 
either  by  the  agreement  or  previous 
course  of  dealing  between  them  or  the 
usage  of  trade  in  regard  thereto,  to 
forward  the  money  to  his  principal  or 
employer,  it  is  clearly  his  duty  to  do 
so,  as  he  shall  receive  it,  though  it 
be  only  a  part  of  what  he  expects,  by 
the  earliest  opportunity,  and  no  prac- 
tice to  the  contrary  will  either  justify 
or  excuse  his  retaining  it  beyond  such 
time,  unless  the  sum  shall  be  so  small 
as  not  to  justify  the  expense  of  for- 
warding it."  Brown  v.  Arrott,  6  Watts 
&  Serg.   (Pa.)   402,  418. 

44.  Cal.— Kane  v.  Cook,  8  Cal.  457. 
ni.— Deshler  v.  Beers,  32  111.  368,  83 
Am.   Dec.   274.     Ind. — English    v.    De- 


varre,  5  Blaekf.  588;  Judah  v.  Dyott,  3 
Blackf.  324.  Mo.— Burton  r.  Collin,  "3 
Mo.  315.  N.  H.— Burns  v.  Pillsbury,  17 
X.  H.  66.  N.  Y.— Baird  v.  Walker,  12 
Barb.  298,  2  Edw.  Sel.  Cas.  268;  Brink 
r.  Dolsem,  8  Barb.  337;  Walden  v. 
Crafts,  2  Abb.  Pr.  301;  Ferris  v.  Parris, 
10  Johns.  285;  Loverick  v.  Meigs,  1  Cow.. 
645;  Colley  r.  Betts,  24  Wend.  203; 
Hays  V.  Stone,  7  Hill  128.  Ohio.— Gro- 
ver  V.  Clark,  Wright  351.  Vt.— Hall  v. 
Peck,  10   Yt.  474. 

See  also  Topham  v.  Braddick,  1 
Taunt.   (Eng.)   572. 

Accrual  of  Action. — Where  the  re- 
mittance of  the  proceeds  of  the  sale 
enters  into  the  agreement  upon  which 
the  consignment  is  made  but  the  factor 
renders  no  account  of  sales,  the  cause 
of  action  only  accrues  upon  the  prin- 
cipal's receipt  of  knowledge  of  the 
sales  and  of  receipt  of  the  proceeds 
by  the  factor,  and  not  from  the  day  the 
proceeds  came  into  the  factor's  hands. 
Kane  v.  Cook,  8  Cal.  449,  457. 

The  reason  of  the  rule  is  that  if  the 
factor  undertakes  to  remit  when  no  di- 
rection or  authority  has  been  given,  the 
remittance  is  at  his  own  risk  (Walden 
V.  Crafts,  2  Wend.  [N.  Y.]  301,  304); 
as  the  place  of  payment  would  be  the 
residence  of  the  factor  (Hall  v.  Peck, 
10  Vt.  474),  or  as  sometimes  stated 
because  until  such  demand  is  made  or 
instructions  given,  he  cannot  know  what 
deposition  his  principal  may  wish  to 
be  made  of  the  proceeds;  whether  re- 
mitted or  paid  to  third  parties,  or  held 
subject  to  orders.  (Kane  v.  Cook,  8  Cal. 
-149',  457). 

Such  demand  need  not  be  made  be- 
fore suing  out  the  writ,  but  if  an  op- 
portunity is  afforded  to  pay  the  debt 
before  the  writ  is  served  and  without 
cost  that  is  all  that  is  necessary.  Hall 
1-.   Peck,   10   Vt.   474. 

The    factor's    administrator    is    not 
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it  is  excused  because  the  factor  is  under  an  implied  obligation  to 
account  by  reason  of  the  previous  course  of  dealing  between  the  par- 
ties/^ or  where  it  is  impracticable  or  inconvenient  for  the  principal  to 
make  the  demand, ■***  or  where  the  factor  neglects  for  an  unreasonable 
time  to  account."*^  Likewise  where  the  goods  are  still  in  the  factor's 
hands  and  unsold,  no  action  can  be  maintained  against  the  factor  for 
the  goods  unless  there  has'been  a  demand  and  refusal.*^ 

Rescission.  —  A  compromise  and  settlement  between  the  factor  and 
his  principal  of  a  shortage  upon  the  factor's  part  for  goods  falsely 
represented  as  sold  need  not  be  totally  rescinded  by  the  principal  as  a 
prerequisite  to  a  recovery  of  the  goods.*'' 

3.  Parties.  —  The  holder  of  the  drafts  and  railway  receipts  for 
goods  shipped  to  a  factor,'^"  or  a  person  to  whom  such  drafts  and 
receipts  have  been  assigned,  as  an  incident  thereto,  may  maintain 
an  action  for  money  had  and  received  to  the  extent  of  his  interest  in 
the  goods,  even  though  the  factor  had  no  notice  of  such  rights  at  the 
time  of  the  sale.^^ 

4.  Declaration  or  Complaint.  —  While  where  the  defendant  re- 
ceived the  proceeds  of  the  sale  which  he  refused  to  pay  over  upon 
demand  he  is  liable  to  an  action  for  money  had  and  received,  the  dec- 
laration should  be  adapted  to  the  facts  of  the  case  and  show  that  the 
action  was  founded  upon  the  defendant's  liability  as  factor  so  as  to 
be  a  bar  to  another  action  thereon,  and  not  charge  him  alone  on  a 
count  for  goods  sold  and  delivered.^^    Where  the  factor  agreed  to  sell 


liable  for  the  proceeds  of  sales  coming 
into  his  hands,  without  a  previous  de- 
mand on  himself  or  his  intestate.  Judah 
V.  Dyott,  3   Blackf.    (Ind.)    324. 

45.  N.  Y.— Middleton  v.  Twombly, 
125  N.  Y.  520,  26  N.  E.  621  (foreign 
factor);  Walden  v.  Crafts,  2  Abb.  Pr. 
301;  Cooley  v.  Beits,  24  Wend.  203; 
Brink  v.  Dolsen,  8  Barb.  337.  Pa. 
Brown  v.  Arrott,  6  Watts  &  S.  402, 
418.  Tex.— Fulkerson  v.  White,  22  Tex, 
674. 

In  Haas  v.  Damon,  9  Iowa  589,  it 
was  held  that  a  demand  is  necessary 
before  suit  where  the  factor  has  ren- 
dered an  account  of  sales. 

46.  Fulkerson  v.  White,  22  Tex.  674. 
In  the  case  of  a  foreign  factor  a  de 

mand  is  held  unnecessary  in  some  jur- 
isdictions because  to  make  a  demand 
would  be  inconvenient  and  impractic- 
able. Clark  V.  Moody,  17  Mass.  145; 
Langley  v.  Sturtevant,  7  Pick.  (Mass.) 
214;  Dodge  v.  Perkins,  9  Pick.  (Mass.) 
368;  Eaton  v.  Welton,  32  N.  H.  352. 
But  in  other  states  a  demand  is  neces- 
sary even  in  cases  of  foreign  fac- 
tors. Halden  v.  Crafts,  4  E.  D.  Smith 
(N.  Y.)  490;  Walden  v.  Crafts,  2  Abb. 
Pr.  (N.  Y.)  301;  Hays  v.  Stone,  7  Hill. 
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(N.  Y.)  128;  Cooley  tt  Betts,  24  Wend. 
(N.  Y.)   203. 

47.  Mass. — Langley  v.  Sturtevant,  7 
Pick.  214,  two  years'  neglect.  N.  H. 
Eaton  V.  Welton,  32  N.  H.  352  (delay 
of  two  and  one-half  years) ;  Burns  v. 
Pillsbury,  17  N.  H.  66.  Tex.— Fulker- 
son V.  White,  22  Tex.  674. 

But  see  Brink  v.  Dolsen,  8  Barb. 
(N.  Y.)  337,  where  the  court  says: 
"But  this  unreasonable  neglect  most 
certainly  refers  to  a  disregard  of  posi- 
tive instructions  given  at  the  time  the 
goods  were  delivered,  or  to  a  disregard 
of  the  known  and  established  usages  of 
the  business  in  which  the  defendant  is 
engaged." 

48.  Martin  P.  Webb,  5  Ark.  72,  39 
Am.  Dec.  363.  See  also  Stahl  v.  Ausly, 
7  111.  32,  33. 

49.  Gay  v.  Osborne,  102  Wis.  641,  78 
N.  W.  1079,  principal  may  foreclose 
mortgage  given  as  collateral  for  note 
given  as  compromise,  and  then  recover 
goods  fraudulently  concealed. 

See  generally  the  title  •* Compromise 
and  Settlement." 

50.  Tavlor  v.  Turner,  87  111.  296. 

51.  Taylor  v.  Turner,  87  111.  296. 

52.  Seldeu  v.  Beale,  3  Me.  178. 
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goods  within  a  specified  time  or,  at  the  principal's  option,  to  store 
them  free  or  pay  for  the  goods  in  cash,  or  in  notes  if  not  sold  within 
such  time,  the  complaint  need  not  allege  an  election  to  sell  the  goods 
to  the  factor  if  it  alleges  a  demand  for  a  sum  of  money  alleged  to 
be  due  after  the  lapse  of  the  specified  time.'^^ 

Describing  Goods  Sold.  —  In  assumpsit  for  the  price  of  goods  sold  by 
the  factor  upon  consignment,  neither  the  bills  referred  to  in  the 
account,"-*  nor  the  particular  goods  sold  need  be  set  forth  in  the  com- 
plaint, a  general  description  being  sufficient."" 

Demand.  — While  a  special  demand  for  the  goods  after  the  time  for 
selling  them  had  elapsed  must  be  averred  in  an  action  for  the  recovery 
of  the  goods,  where  the  goods  were  shipped  under  an  employment  to 
sell  or  return  the  goods,"*'  where  the  contract  was  to  sell  the  goods  and 
account  for  the  proceeds,  or  return  them  on  demand,"'  if  the  goods 
are  alleged  to  have  been  sold,  and  the  money  received,  no  demand 
need  be  alleged."^ 

Averring  Collection  of  Proceeds  of  Sale.  —  There  is  no  necessity  for  an 
averment  that  the  factor  had  made  collections  from  the  sale  of  the 
goods  where  it  is  alleged  that  a  sale  was  made  and  the  money  received."^ 

Anticipating  Defenses.  —  In  accordance  with  the  general  rule  the  com- 
plaint need  not  anticipate  defenses.^*^ 

Amendment.  —  Where  the  principal,  in  an  action  against  a  factor 


In  the  case  of  consignments  of  goods 
for  sale  or  return  there  should  be  a 
special  count,  which  should  set  out  the 
promise  and  undertaking  of  the  de- 
fendant, the  consideration  upon  which 
it  was  founded,  the  breach  of  that 
promise  by  the  defendant,  or  his  neglect 
or  carelessness,  and  the  less  occasioned 
to  plaintiff  thereby.  Young  v.  Wood- 
ward, 44  N.  H.  250. 

Where  the  contract  alleged  was  to 
pay  for  all  wagons  "ordered"  if  not 
sold  within  a  year,  a  complaint  though 
it  does  not  aver  that  any  wagons 
were  "ordered,"  is  not  open  to  the 
objection  that  it  fails  to  set  forth  an 
obligation  to  pay,  where  the  complaint 
itself  shows  that  the  wagons  referred 
to  as  ordered  were  wagons  previously 
shipped  to  A,  and  were  delivered  to 
defendants  under  the  terms  of  the  con- 
tract. Hardy  V.  Kansas  Mfg.  Co. 
(Tex.),  18  S.  W.  157. 

53.  Hardy  v.  Kansas  Mfg.  Co.  (Tex.), 
18  S.  W.  157. 

54.  Wyman  V.  Fowler,  3  McLean 
467,  30  Fed.  Cas.  No.  18,114. 

55.  Wyman  v.  Fowler,  3  McLean 
467,  30  Fed.  Cas.  18,114. 

56.  Martin  &  Van  Horn  v.  Webb,  5 
Ark.  72,  objection  must  be  made  by 
demurrer  or  arrest  of  judgment.  If 
made   only  by  motion  for  nonsuit  for 


want  of  evidence,  appellate  court  can- 
not  consider  objection. 

57.  Wyman    v.    Fowler,     3     McLean 
467,  30  Fed.   Cas.  No.   18,114. 

58.  Wyman    V.    Fowler,     3     McLean 
467.  30  Fed.  Cas.  No.  18,114. 

59.  Wyman    V.    Fowler,     3     McLean 
467,  30  Fed.  Cas.  No.  18,114. 

60.  A  complaint  alleging  that  the 
factor  agreed  to  sell  wagons  on  com- 
mission within  a  specified  time,  and  in 
default  thereof  to  store  them  free  or 
pay  for  the  wagons  in  cash  or  in  notes 
at  stated  prices,  at  the  principal's  op- 
tion, and  that  the  plaintiff  delivered 
the  goods  under  the  terms  of  the  con- 
tract, and  that  defendants  have  failed 
and  refused  to  perform  the  whole  or 
any  part  of  the  contract  is  not  open  to 
the  objection  that  it  does  not  appear 
therefrom  whether  defendants  did  or 
did  not  fail  to  sell  the  wagons;  nor,  if 
so,  in  what  the  negligence  consisted, 
nor  does  it  appear  whether  or  not  any, 
or,  if  so  how  many,  of  the  wagons  re- 
mained unsold  at  the  end  of  the  spe- 
cified time,  nor  whether  or  not  the 
notes  had  been,  according  to  the  terms 
of  the  instrument  sent  on  to  plaintiff, 
nor  whether  or  not  plaintiff  had  col- 
lected any,  or,  if  any,  hovv^  much  money 
on    such    notes,     nor     does     it     appear 

I  whether  or  not  plaintiff,  at  the  end  of 
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to  recover  the  amount  of  sales  under  a  del  credere  commission,  declared 
in  indebitatus  assumjysit  on  a  balance  of  accounts,  for  money  had  and 
received,  and  upon  an  account  stated,  an  amendment  declaring  against 
the  factor  as  a  simple  factor,  and  also  as  a  factor  under  a  commission 
del  credere,  is  proper.*^^ 

5.  Answer.  —  In  a  suit  by  the  principal's  assignors  for  the  balance 
due  by  the  factor,  where  the  factor  claims  to  have  settled  with  the  prin- 
cipal by  notes  of  the  principal  purchased  by  him,  the  answer  should 
allege  upon  what  terms,  or  from  whom  or  when  said  notes  were 
received. *^- 

Where  the  factor  relies  upon  the  fact  that  the  goods  were  destroyed 
by  fire  without  his  fault,  the  plea  should  aver  that  he  had  used  proper 
diligence  to  sell  the  goods  and  had  failed.*^^ 

Pleading  Charges  and  Advances.  —  Where  the  principal  waives  the  tort 
and  sues  for  an  accounting  of  the  net  proceeds  of  the  sale,  the  factor 
need  not  set  forth  in  his  answer  the  charges,  disbursements,  and  com- 
missions either  as  new  matter  or  matter  of  set-off.®* 

6.  Presumptions  and  Burden  of  Proof.  —  Wliile  the  burden  of 
proving  that  the  shipment  was  made  by  plaintiff,  or  by  some  one  on 
his  behalf,  is  upon  the  principal,*^^  the  burden  of  proving  that  the 
shipment  in  his  name  was  a  mere  cover  for  fraud  is  upon  the  defend- 
ant.*^® 

C.  Actions  Agmnst  Factor  for  jMisfeasance  or  Nonfeasance. 
1.  The  Remedy.  —  Where  the  principal  sues  the  factor  for  negligence 
or  other  breach  of  duty  in  relation  to  his  undertaking,  the  proper 
remedy  for  the  breach  is  an  action  of  special  assumpsit,®^  or  in  case 
on  tort  for  the  non-performance  of  that  duty,®^  and  not  an  action 
for  money  had  and  received.®^ 


twelve  months  notified  defendants  as 
to  what  plaintiff  elected  to  require  of 
defendants  concerning  the  wagons,  as 
such  matters  are  matters  of  defense  to 
be  alleged  by  defendants.  Hardy  f. 
Kansas  Mfg.  Co.   (Tex.),  18  S.  W.  "157. 

61.      ■  "' 

220. 


Swan  V.  Nesmith,  7  Pick.  (Mass.) 
Farnum  v.  Farrell,  2  Phila.  (Pa.) 


62 

368. 

63.  Francis  v.  Castleman,  4  Bibb. 
(Ky.)   282. 

64.  Lubert  v.  Chauviteau,  3  Cal.  458. 
But   in   an   action   against  the   factor 

for  goods  sold  to  himself,  if  he  has  any 
claim  for  services  rendered  or  money 
expending,  his  proper  remedy  is  a  decla- 
ration in  set-off,  such  charges  are  not 
admissible  under  the  general  denial. 
Wadsworth  v.  Gay,  118  Mass.  44. 

65.  Holden  v.  Maxfield,  94  Minn.  27, 
101  N.  W.  955. 

66.  Where  defendant  alleged  that 
the  plaintiff  was  not  the  owner  of  the 
goods  shipped,  that,  although  the  goods 
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were  shipped  in  his  name  it  was  so 
shipped  as  a  cover  to  cheat  and  de- 
fraud the  creditors  of  another,  the  bur- 
den of  proving  this  alleged  fraud  is 
upon  the  defendants.  Holden  v.  Max- 
field,  94  Minn.  27,  101  N.  W.  955. 

67.  Harding  v.  Harding,  205  HI.  105, 
68  N.  E.  754;  Darlington  v.  Freden- 
hagen,  18  HI.  App.  273;  Lindley  v. 
Downing,  2  Ind.  418. 

And  where  the  action  is  brought  in 
the  form  of  an  action  of  general  as- 
sumpsit, though  no  objection  is  made 
to  the  admission  of  evidence  as  to  the 
other  cause  of  action  the  defect  is  not 
cured  by  verdict  or  by  force  of  the 
statute  of  amendments  and  jeofails. 
Darlington  v.  Fredenhagen,  18  111.  App. 
273. 

68.  Lindley  v.  Downing,  2  Ind.  418; 
Frothingham  v.  Everton,  12  N.  H.  239. 

69.  The  tort  cannot  be  waived  and 
an  action  for  money  had  and  received 
maintained,  since  it  grows  out  of  a 
breach  of  contract  or  a  legal  duty  aris- 


FACTORS  AND  BROKERS 


875 


If  the  factor  makes  a  sale  contrary  to  his  instructions,  the  principal 
may  have  a  special  action  on  the  case  to  recover  damages/"  or  have 
the  amount  of  the  damages  allowed  in  a  suit  to  recover  the  advances 
in  order  to  prevent  circuity  of  actions,'^'^  or  the  principal  upon  being 
advised  as  to  the  sale  may  either  disapprove  the  same  and  require 
the  replacement  of  the  property  or,  upon  the  factor's  refusal  to  do  so, 
may  replace  it  himself  and  sue  for  the  damages  sufferedJ^ 

If  the  factor  wrongfully  converts  the  goods,  the  principal  has  an 
election  either  to  sue  in  trover,  grounding  his  action  on  the  tort," 
or,  to  waive  the  tort,  and  recover  the  value  of  the  goods  in  an  action 
of  assumpsit,  based  upon  the  breach  of  the  implied  contracts* 

If  the  principal's  goods  come  wrongfully  into  the  hands  of  the 
factor,  the  principal  may  waive  the  tort  and  require  the  factor  to 
account  for  the  net  proceeds  of  the  saleJ^ 

Trover  will  not  lie,  however,  where  the  factor  sells  his  principal's 
property  for  less  than  his  instructions,^*^  or  where  goods  are  shipped 
with  the  consent  of  the  principal  and  the  person  from  whom  he  pur- 
chased to  a  factor  for  resale  and  there  has  been  no  retraction  of  the 
consent  or  demand  for  the  goods  until  after  sale." 

2.  Prerequisites  to  Action.  —  Before  the  principal  may  maintain 
an  action  against  the  factor  or  his  assignee  for  the  value  of  the  goods 
upon  the  conversion  thereof,  a  tender  of  the  advances  and  charges  is 


ing  out  of  contract.  Morris  v.  Jamie- 
son,  205  111.  87,  68  N.  E.  742,  afjfirming 
99  111.  App.  32. 

70.  Wood  V.  Jones,  10  Ga.  App.  735, 
73  S.  E.  1099;  Frothingham  v.  Everton, 
12  N.  II.  239  (sale  less  than  principal's 
price  without  notice  or  requesting  re- 
payment of  advances). 

71.  Frost  &  Co.  V.  Powell,  10  Ga. 
App.  95,  72  S.  E.  719;  Wood  v.  Jones, 
10  Ga.  App.  735,  73  S.  E.  1099;  Froth- 
ingham V.  Everton,  12  K  H.  239. 

72.  Faraldo  v.  Gumbel,  128  La.  287, 
54  So.  821. 

73.  U.  S.— Kelly  v.  Smith,  1  Blatchf. 
290,  14  Fed.  Cas.  No.  7,675  (wrongful 
pledging  by  factor  for  own  use) ;  Van 
Amringe  v.  Peabody,  1  Mason  440,  28 
Fed.  Cas.  No.  16,825.  Ala.— Bott  v. 
McCoy,  38  Ala.  578.  Ga.— Whigham  v. 
Fountain,  132  Ga.  277,  63  S.  E.  1115. 
Me.— Marr  v.  Barrett,  41  Me.  403.  N.  J. 
Binsse  v.  Ohl,  51  N.  J.  L.  47,  16  Atl. 
305.  N.  y.— Scott  V.  Eogers,  31  N.  Y. 
676,  selling  goods  after  time  limited. 
Tenn. — Galbreath  v.  Epperson,  1  S.  W. 
157;  Campbell  v.  Eeeves,  3  Head  226 
(wrongful  delegation  of  power);  Mer- 
chants Nat.  Bk.  V.  Trenholm,  12  Heisk. 
520. 


Where  the  factor,  having  made  no 
advances,  ships  the  goods  to  another 
place  for  sale  than  the  place  author- 
ized by  the  principal,  this  constitutes 
a  conversion  and  authorizes  an  action 
of  trover.  Marr  v.  Barrett,  41  Me. 
403. 

74.  Campbell  r.  Eeeves,  3  Head. 
(Tenn.)    226. 

Where  the  factor  so  mixed  up  the 
principal's  goods  with  his  own  that  he 
could  not  make  a  statement  of  it,  and 
failed  to  assert  a  lien  on  the  same  for 
advances  and  expenses  at  the  time  of 
the  demand  upon  him  for  an  account- 
ing, but  entirely  repudiated  the  con- 
tract and  refused  to  deliver  possession 
of  the  goods  or  account,  there  was  a 
conversion  and  an  action  of  assumpsit 
for  goods  sold  and  delivered  will  lie. 
Lehmann  V.  Schmidt,  87  Cal.  15,  25 
Pac.  161,  reversing  24  Pac.  120,  22 
Pac.  973. 

75.  Lubert  V.  Chauviteau,  3  Cal. 
458,  goods  coming  into  defendant's 
hands  wrongfully. 

76.  Marr  v.  Barrett,  41  Me.  403  (it 
is  a  breach  of  duty  rather  than  a  con- 
version) ;  Dufresne  v.  Hutchinson,  3 
Taunt.    (Eng.)    117. 

77.  Taylor  v.  Turner,  87  111.  296. 
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necessary,  where  the  factor  may  pledge  the  goods  to  the  extent  of  his 
advances  and  charges/* 

Parties.  ■ —  Where  two  parties  make  a  joint  shipment  of  goods  to  a 
factor  for  sale  and  inform  him  of  their  separate  interest  and  each 
gives  separate  instructions  as  to  disposal  of  his  moiety,  one  of  the 
consignors  may  maintain  a  separate  action  against  the  consignee  for  a 
violation  of  his  separate  instructions/® 

3.  Pleading.  —  "Wliere  the  gravamen  of  the  action  is  the  alleged 
nonfeasance  or  misfeasance  of  the  factor,  as  a  general  rule  it  is  suffi- 
cient to  aver  facts  out  of  which  the  duty  to  act  springs,^"  and  then 
allege  some  breach  of  duty.^^  If  negligence  is  the  gravamen  of  the 
action,  it  is  not  necessary  to  define  the  quo  modo  or  to  specify  the 
particular  acts  of  diligence  he  should  have  employed  in  the  perform- 
ance of  such  duty.*- 

Dainages. —  There  can  be  no  recovery  upon  an  agreement  to  advance 
or  loan  moneys  upon  goods  shipped  to  the  factor,  except  upon  an  alle- 
gation of  special  damages  resulting  from  the  breach  of  such  agree- 
ment.^^ 


78.  Steiger  v.  Third  Nat.  Bank,  6 
Fed.  569. 

79.  Hall  r.  Leigh,  8  Cranch  (U.  S.) 
50,  3  L.  ed.  484. 

80.  Leach  r.  Bnsh,  57  Ala.  145;  Mor- 
ris V.  Jamieson,  205  111.  87,  68  N.  E. 
742,  affirmmg  99  111.  App.  32. 

Though  the  declaration  does  not  al- 
lege, in  terms,  a  contract  on  the  defend- 
ant's part  to  pay  the  principal's  drafts, 
where  it  alleges  facts  from  which  such 
agreement  could  be  inferred,  it  is  suffi- 
cient after  verdict.  Moss  v.  Stokeley, 
95  Ga.  675,  22  S.  E.  692. 

Financial  Responsibility  of  Purchas- 
ers.— Where  the  purchaser  wrongfully 
refused  to  accept  the  goods  whereupon 
the  factor  sold  the  goods  to  another 
person  at  a  less  price,  but  the  factor 
refused  upon  request  to  give  the  names 
of  the  purchasers  so  refusing,  in  an 
action  against  the  factor  for  the  differ- 
ence in  price,  the  complaint  need  not 
aver  that  if  the  defendant  had  disclosed 
the  names  of  the  purchasers,  the  plaint- 
iff would  have  been  able  to  have  re- 
covered and  collected  from  such  pur- 
chasers. Mobile,  etc.  Co.  t".  Potter,  78 
Minn.  487,  81  N.  W.  392. 

81.  Leach  v.  Bush,  57  Ala.  145. 

A  complaint  alleging  that  defendants 
as  commission  merchants  received  from 
the  plaintiff  certain  goods  under  instruc- 
tions not  to  sell  for  less  than  a  certain 
price  per  pound,  but  that  they  sold  for 
a  certain  price  less  than  their  instruc- 
tions,   sufficiently   alleges   a   breach    as 
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it   is   an   action   on  the   case.    Beavers 
V.   Hardie  &   Co.,   48  Ala.   95. 

Alleging  Sale. — Where  the  agreement 
is  to  sell  the  goods  at  not  less  than 
a  certain  price  and  account  for  the 
proceeds,  the  complaint  must  allege  a 
sale,  for  until  a  sale  has  taken  place 
there  can  be  no  misconduct.  Wolfe  V. 
Luyster,  1   Hall.   (N.  Y.)   146. 

82.  Leach  v.  Bush.  57  Ala.  145.  See 
generally  the  title  "Negligence." 

A  complaint  averring  that  plaintiff 
made  a  consignment  of  goods  to  defend- 
ants for  sale  on  plaintiff's  account,  and 
that  defendants  had  notice  thereof,  and 
accepted  the  consignment,  and  agreed 
and  undertook  to  act  as  agents  and 
factors  of  plaintiff  in  relation  there- 
to, and  to  demand,  receive  and  sell  the 
same  as  plaintiff's  agents,  but  that  not 
regarding  their  duty,  negligently  and 
carelessly  failed  to  do  so,  whereby  loss 
occurred,  etc.,  sufficiently  shows  a  cause 
of  action  in  plaintiffs,  and  is  not  de- 
murrable, because  it  does  not  specify 
in  what  the  negligence  consisted;  and 
under  its  allegation,  proof  may  be  made 
of  facts  making  it  the  duty  of  the  de- 
fendants to  sue  to  get  possession  of  the 
consignment,  and  their  failure  to  do 
so.     Leach  v.  Bush,  57  Ala.  145. 

83.  Knudsten  v.  Phillips,  128  N.  Y. 
Supp.  83. 

A  complaint  setting  forth  the  agree- 
ment of  the  factor  to  make  advances 
and  that  the  advances  remain  unpaid, 
and  asking  for  judgment  for  the  bal- 
ance of  the  advances  promised,  is  de- 
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Shoxdng  Interest  in  Goods.  —  A  complaint  alleging  a  sale  by  the  factor 
of  the  goods  consigned  by  complainants  to  defendant,  and  a  refusal 
upon  demand  to  pay  over  the  sum  collected  or  the  notes  received  for 
deferred  payments,  does  not  set  forth  an  action  for  conversion  where 
there  is  no  allegation  that  the  notes  were  made  payable  to  the  plaintiff 
or  were  ever  in  his  possession,  or  that  he  had  any  proprietary  interest 
therein.^* 

Duplicity.  —  Where  the  agreement  was  not  to  part  with  the  goods 
at  less  than  a  specified  price,  an  assignment  of  breaches  that  the  defend- 
ant had  not  rendered  a  just  and  true  or  other  account  of  the  sales, 
of  such  goods,  nor  had  he  paid  the  difference  of  moneys  thereby  arising 
and  due  to  the  said  plaintiff  from  the  said  promises  and  undertakings, 
is  defective  for  duplicity.^^ 

Variance.  —  A  variance  as  to  the  time  of  the  order  to  sell  immediately 
is  not  fatal.''^ 

4.  Presumptions  and  Burden  of  Proof.  —  It  will  be  presumed  that 
the  purchasers  were  solvent,  and  that  the  factor  did  not  in  violation 
of  his  duty  sell  to  irresponsible  parties.^^ 

The  selling  price  being  peculiarly  within  the  knowledge  of  the  factor, 
he  has  the  burden  of  proving  the  same  in  an  action  for  negligence 
and  want  of  diligence  in  selling  goods  for  less  than  the  market  price  ;^' 
but  the  burden  of  proving  negligence  and  want  of  diligence  is  upon 
the  principal,  in  the  absence  of  circumstances  raising  a  presumption 
of  negligence.^® 

D.  Remedies  Against  Third  Persons.  —  1.  In  General.  —  Where 
the  factor  pledges  the  goods  of  the  principal  for  his  own  debts,  the 
latter  may  recover  the  goods  by  an  action  of  replevin,^"  or  bring  an 
action  of  trover  against  the  factor  or  his  pledgee,  or  both  of  them.®'- 

2.  Demand  as  Prerequisite  to  Action.  —  Since  a  demand  and 
refusal,  as  evidence  of  a  conversion,  is  only  required  where  the  pos- 
session was  rightfully  acquired  a  demand  and  refusal  is  not  a  pre- 
requisite to  an  action  against  a  party  taking  possession  of  goods  under 
a  pledge  by  the  factor  for  his  own  debts.®^ 

3.  Who  May  Maintain  Particular  Actions.  —  A  factor  may  main- 
tain an  action  in  his  own  name  for  damages  done  to  the  goods  while 


murrable.       Knudsten   v.   Phillips,     128 
N.  Y.  Supp.  83. 

84.  Vandelle  v.  Rohan,  36  Misc.  239, 
73  N.  Y.  Supp.  285. 

85.  Wolfe  V.  Luyster,  1  Hall  (N.  Y.) 
146,  objection  must  be  taken  by  special 
demurrer,  and  not  by  general  demurrer. 

86.  Where  the  declaration  averred  a 
shipment  with  directions  for  immediate 
sale  to  have  been  given  at  the  time 
and  place  of  shipment  and  the  evidence 
shows  a  shipment  with  directions  to 
sell  on  their  judgment  of  the  market, 
and  subsequent  direction  to  sell  im- 
mediately, the  variance  is  not  material 


87.  Mobile,  etc.  Co.  v.  Potter,  78 
Minn.  487,   81   N.  W.  392. 

88.  Govan  v.  Gushing,  111  N.  C. 
458,  16  S.  E.  619. 

89.  Govan  v.  Gushing,  111  K  C. 
458,  16  S.  E.  619. 

90.  Gray  v.  Agnew,  95  111.  315. 

91.  Bott  V.  McCoy,  38  Ala.  578; 
Merchants  Nat.  Bank  V.  Trenholm,  12 
Heisk.  (Tenn.)  520. 

92.  m. — Silverman  v.  Bush,  16  111. 
App.  437.  N.  Y. — Acme  Lumber  Co.  v. 
Montgomery,  123  App.  Div.  620,  107 
N.  y1  Supp.    1074.      Tenn. — Merchants 


Howland  'v.  Davis,  40  Mich.  545.  I  Nat.  Bank  v.  Trenholm,  12  Heisk.  520 
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in  his  possession,"^  especially  where  he  is  beneficially  interested  because 
of  advances  or  for  commissions;""'  but  where  the  factor  has  no  lien 
on  the  property  consigned,  he  cannot  maintain  an  action  against  a 
carrier  for  wrongful  delivery  or  for  damages  to  the  goods  during 
transit.^^  The  principal  also  may  maintain  an  action  for  the  loss 
of  the  goods,  though  the  factor  has  made  advances  equal  to  the  value 
of  the  goods.^*^ 

Trover.  —  A  factor  having  a  lien  for  advances  or  charges  may  main- 
tain trover  in  his  o^vn  name  for  all  the  damages  accruing  because  of 
the  conversion  of  the  goods.^^ 

Breach  of  Contract.  —  Likewise  the  factor  may  sue  in  his  own  name 
to  recover  all  damages  resulting  from  a  breach  of  contract  entered 
into  in  relation  to  the  goods.^* 

Keplevin  and  Detinue. —  A  factor  having  a  lien  upon  the  goods  may 


See  McCombie  v.  Davies,  6  East  538, 
102  Eng.  Reprint  1393. 

93.  Illinois,  etc.  R.  Co.  V.  Schenk,  64 
m.  App.  24;  Robinson  v.  Webb,  11 
Bush   (Ky.)  464. 

94.  United  States  Tel.  Co.  v.  Gilder- 
sleeve,  29  Md.  232. 

95.  111.— Cobb  V.  Illinois  Cent.  R. 
Co.,  88  111.  394,  advances  made  on  gen- 
eral accounts  and  not  upon  goods. 
Tenn. — Woodruff  v.  Nashville,  etc.  R. 
Co.,  2  Head  87,  especially  where  owner 
had  sanctioned  the  carrier's  acts  and 
received  the  proceeds  thereof.  Eng. 
Sargent  v.  Morris,  3  B.  &  Aid.  277,  5 
E.  C.  L.  283,  where  factor  had  no 
property  in  goods  at  time  of  shipment 
he  could  not  sue,  though  at  time  of  ar- 
rival he  had  made  advances,  as  the 
contract  was  not  made  in  behalf  of  the 
factor. 

The  factor  may  maintain  an  action 
against  a  carrier  for  damages  done  to 
the  goods  while  in  transit  (Boston,  etc. 
E.  Co.  V.  Warrior  Mower  Co.,  76  Me. 
■251;  Houston,  etc.  R.  Co.  v.  Stewart, 
1  White  &  W.  Civ.  Cas.,  §1247),  or 
for  their  wrongful  delivery  (Vose  V. 
Allen,  3  Blatchf.  289,  28  Fed.  Cas.  No. 
17,006;  Burritt  v.  Rench,  4  McLean 
325,  4  Fed.  Cas.  No.  2,201;  Wolfe  v. 
Missouri  Pac.  R.  Co.,  97  Mo.  473,  11 
S.  W.  49,  20  Am.  St.  Rep.  331). 

96.  Hill  V.  Georgia,  etc.  R.  Co.,  43 
S.  C.  46,  21  S.  E.  337.  See  also  Bos- 
ton, etc.  R.  Co.  V.  Warrior  Mower  Co., 
76  Me.  251,  where  the  court  says  that 
"the  action  may  not  be  brought  in  the 
names  of  the  two  jointly,  but  may  be 
in  the  name  of  either." 

Likewise  the  principal  may  maintain 
trespass  against  a  person  attaching  the 
goods  for  the  factor's  debts.     Holly  v. 
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Huggeford,  8  Pick.  (Mass.)  73;  Moore 
r.  Hillabrand,  16  Abb.  N.  C.  (N.  Y.) 
477,  the  principal  may  sue  the  sheriff 
attaching  goods  in  factor's  hands. 

97.  Ala,— Beyer  v.  Bush,  50  Ala.  19, 
sub-purchaser  refusing  to  deliver  upon 
demand.  Kan. — Missouri  Pac.  R.  Co. 
r.  Peru-Van  Zandt  Imp.  Co.,  73  Kan. 
295,  85  Pac.  408,  87  Pac.  80.  Mo.— Wolfe 
V.  Missouri  Pac.  R.  Co.,  97  Mo.  473,  11 
S.  W.  49,  is  trustee  of  an  express  trust 
within  exception  to  statute  requiring 
real  party  in  interest  to  sue.  N.  Y. — Me- 
chanics, etc.  Bank  v.  Farmers,  etc. 
Bank,  60  N.  Y.  40;  Ladd  v.  Arkell,  5 
Jones  &  S.  35;  Gorum  v.  Carey,  1  Alsb. 
Pr.  285  (action  for  conversion  may  be 
maintained  although  the  property  was 
stored  by  the  factor  with  a  third  per- 
son from  whose  possession  it  was 
wrongfully  taken). 

A  factor,  however,  whose  goods  have 
been  confiscated  by  the  government 
cannot  sue  under  a  statute  permitting 
only  the  "owner"  of  such  property  to 
sue  for  the  proceeds.  United  States  v. 
Villalonga,  90  U.  S.  35,  23  L.  ed.  64. 

98.  Groover  v.  Warfield,  50  Ga.  611; 
Smith  V.  Bloom  (Iowa),  141  N.  W.  32; 
Allen  V.  Steers,  39  La.  Ann.  586,  2  So. 
199  (breach  of  contract  to  store  goods). 

A  factor  may  sue  in  his  own  name 
upon  a  contract  made  in  his  own  name 
though  the  subject-matter  of  the  con- 
tract was  his  principal's  goods.  United 
States  Tel.  Co.  v.  Gildersleeve,  29  Md. 
232. 

The  factor  may  sue  in  his  own  name 
to  recover  for  a  breach  of  contract  in 
relation  to  the  goods  unless  there  is 
some  objection  on  the  part  of  the  prin- 
cipal, or  unless  the  principal  intervenes. 
Smith  V.  Bloom  (Iowa),  141  N.  W.  32. 
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maintain  an  action  of  replevin  to  recover  the  same  where  he  has  been 
illegally  deprived  of  the  possession  thereof,®*^  But  a  factor  who  has 
unlawfully  pledged  his  principal's  property  for  his  own  use  cannot 
sue  in  his  own  name  for  the  recovery  of  the  property  from  the  pledgee.^ 

4.  Parties  Defendant.  —  A  bank  which  has  loaned  money  upon 
the  security  of  the  warehouse  receipt  upon  the  consigned  property 
is  a  necessary  party  defendant  to  a  suit  by  the  principal  to  replevin 
the  goods  from  the  warehouseman.^ 

Though  a  third  person  has  a  bill  of  sale  for  security  for  advances 
made  to  the  principal  and  such  third  person  consigned  the  goods  to  a 
factor  for  sale,  the  principal  may  maintain  an  action  for  the  factor's 
misconduct  whereby  loss  accrued  in  such  third  person's  name  for  his 
own  use,"  or  may  maintain  an  action  in  his  own  name  as  the  general 
owner  of  the  goods.* 

5.  Pleadings.  —  "Where  the  declaration  shows  agency  upon  the 
part  of  the  plaintiff,  he  cannot  maintain  an  action  without  alleging 
that  he  was  a  factor  and  contracted  on  his  own  credit;^  but  an  allega- 


99.  U.  S. — Nesmith  v.  Dyeing,  etc. 
Co.,  1  Curt.  130,  18  Fed.  Cas.  No.  10,- 
124.  Minn, — Johnson  v.  Martin,  87  Minn. 
370,  92  K  W.  221.  See  Grinnell-Collins 
Co.  V.  Illinois  Cent.  E.  Co.,  109  Minn. 
513,  124  N.  W.  377.  N.  Y.— Fitzhugh 
V.  Wiman,  9  N.  Y.  559;  Grosvenor  v. 
Phillips,  2  Hill  147.  Tenn.— Grange 
Warehouse  Assn.  v.  Owen,  86  Tenn.  355, 
7  S.  W.  457. 

Thus  he  may  maintain  an  action  for 
replevin  against  parties  levying  upon 
the  goods  upon  execution  against  the 
principal,  where  he  has  made  advances 
thereon.  Grosvenor  v.  Phillips,  2  Hill 
(N.  Y.)   147. 

Where  the  factor  makes  advances  to 
a  customer  for  the  purchase  of  goods 
which  passes  temporarily  into  the  hands 
of  the  customer  for  preparation  for 
shipment,  title  to  such  property  to  pass 
to  and  remain  in  the  factor  he  may 
maintain  replevin  against  the  custom- 
er's creditors  or  the  administrator  of 
an  insolvent  estate  to  recover  the 
goods.  Grange  Warehouse  Assn.  v. 
Owen,  86  Tenn.  355,  7  S.  W.  457. 

1.  Bott  V.  McCoy,  20  Ala.  578,  the 
court  saying:  "This  violation  of  the 
factor's  authority  is  injurious  to  the 
rights  of  the  principal  alone;  he  may 
ratify  or  confirm  the  act  at  his  pleas- 
ure; and  if  he  is  content  therewith, 
no  one  else  can  complain.  Certainly  it 
would  be  contrary  to  all  rule  to  suffer 
the  factor  himself  to  allege  his  own 
tortious  acts  as  a  ground  for  setting 
aside  the  contract." 

Consequently  one  to  whom  the  goods 


have  been  subsequently  sold  by  the 
factor  in  his  own  name  cannot  bring 
an  action  of  detinue  to  recover  the 
property  from  the  pledgee.  Bott  v.  Mc- 
Coy, 20  Ala.  578,  where  the  court  ex- 
pressly says,  however,  that  they  did  not 
decide  that  the  owners  might  not  in 
their  own  name  have  sold  the  goods  and 
enabled  their  vendee  to  recover. 

2.  Cleveland  v.  Shoeman,  40  Ohio  St. 
176. 

3.  Where  plaintiff  made  advances 
for  defendant,  and  the  defendant  to  se- 
cure plaintiff  executed  a  bill  of  sale 
to  him  of  a  quantity  of  goods,  under 
an  express  agreement  with  the  plaintiff 
that  if  a  draft  drawn  by  defendant  for 
the  payment  of  the  advances  was  not 
paid  he  could  consign  the  goods  to  a 
factor  for  sale,  and  upon  the  drafts  not 
being  paid  the  plaintiff  did  consign 
same  for  sale,  which  was  sold  for  a 
sum  less  than  the  advances  made, 
plaintiff's  right  of  recovery  does  not 
depend  upon  whether  the  plaintiff  had 
a  right  of  action  against  the  factors 
for  unfaithfulness,  and  the  defendant 
being  the  general  owner  of  the  property 
could  maintain  an  action  against  the 
factor,  in  the  plaintiff's  name,  for  the 
defendant's  benefit,  or  could  maintain 
the  action  in  his  own  name.  Langdon  v. 
Burrill,  21  Vt.  466. 

4.  Langdon  v.  Burrill,  21  Vt.  466. 

5.  Eichmond,  etc.  E.  Co.  v.  Bedell, 
88  Ga.  591,  15  S.  E.  676,  which  was  an 
action  by  the  factor  for  the  use  of  the 
consignor  against  a  carrier  for  dam- 
ages for  delay  in  transportation  of  the 
goods. 
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tion  that  plaintiff  is  a  factor  is  unnecessary,  where  the  action  is  upon 
a  contract  made  with  the  factor." 

If  the  suit  is  for  conversion  of  the  property,  an  averment  that  the 
defendant  took  certain  property,  describing  it  as  belonging  to  the 
plaintiff,  is  a  sufficient  statement  of  the  plaintiff's  interest  or  of  his 
possessory  title/ 

6.  Actions  for  Purchase  Price.  —  Since  a  factor  has  a  special  inter- 
est in  the  goods  entrusted  to  his  care,  and  in  the  proceeds  thereof, 
as  an  incident  thereto,  he  may  bring  suit  in  his  own  name  to  recover 
the  purchase  price,®  whether  or  not  he  named  his  principal,  at  the 
time  of  the  sale;®  the  principal  also  may  sue  in  his  own  name  though 
the  contract  was  made  in  the  factor's  name.^"    But  neither  the  factor 


6.  Eichmond,  etc.  E.  Co.  V.  Bedell, 
88  Ga.  591,  15  S.  E.  676;  Allen  v. 
Steers,  39  La.  Aim.  586,  2  So.  199, 
which  was  an  action  by  factors-  for 
breach  of  a  contract  to  store  cotton 
which  they  alleged  had  been  made  with 
defendants,  who  had  failed  to  comply 
with  it,  to  their  damage. 

7.  Gorum  v.  Carey,  1  Abb.  Pr.  (N. 
Y.)  285. 

"Where  the  property  converted  was 
alleged  as  "belonging  to  the  plaintiff 
(the  factor),  proof  that  the  goods  were 
consigned  to  him  as  factor,  and  being 
accountable  for  the  property  whether 
sold,  lost  or  destroyed,  is  not  a  fatal 
variance."  Gorum  V.  Carey,  1  Abb. 
Pr.  (N.  Y.)  285. 

8.  Ark. — Hearshy  v.  Hichox,  12  Ark. 
125.  Ga.— Groover  v.  Warfield,  50  Ga. 
644.  Ind.— Brooks  v.  Doxey,  72  Ind.  327. 
Ky. — Graham  v.  Duckwall,  8  Bush  12. 
Mass. — Ilsley  v.  Merriam,  7  Cush.  242, 
54  Am.  Dec.  721.  N.  Y.— Ladd  v.  Arkell, 

5  Jones   &   S.   35;   C'orlies  v.  Gumming, 

6  Cow.  181,  186;  Murray  v.  Toland,  3 
Johns.  Ch.  569;  Harris  v.  Bradshaw,  18 
Johns.  26  (though  the  factor  sells 
through  another  factor  who  has  a  claim 
against  the  principal).  N.  C. — White- 
head V.  Potter,  26  N.  C.  257.  Wis. 
Progress,  etc.  Farms  v.  Dickinson,  140 
N.  W.  1132;  Beardsley  v.  Schmidt,  120 
Wis.  405,  98  N.  W.  235,  102  Am.  St. 
Eep.  991;  Price  v.  Wisconsin,  etc.  Co., 
43  Wis.  267.  Eng.— Drinkwater  v.  Good- 
win, 1  Cowp.  251,  98  Eng.  Eeprint  1070. 

The  factor  is  a  "trustee  of  an  ex- 
press trust"  within  a  statutory  pro- 
vision requiring  the  real  party  in  in- 
terest to  sue  except  in  the  case  of  a 
trustee  of  an  express  trust,  where  this 
is  construed  to  include  a  person  with 
whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another.    Gria- 

Voi.  vin 


nell  V.  Schmidt,  2  Sandf.  (N.  Y.)  706. 

Selling  in  Own  Name. — It  is  not  es- 
sential to  the  right  of  the  factor  to 
sue  in  his  own  name  that  the  factor 
shall  sell  in  his  own  name.  Beardsley 
V.  Schmidt,  120  Wis.  405,  98  N.  W. 
235. 

A  foreign  factor  may  give  a  warrant 
to  an  attorney  to  sue  without  resorting 
to  his  principal  for  special  authority. 
Meyer  v.  Littell,  2  Pa.  177.  He  is  at 
liberty  to  commence  suit  for  the  re- 
covery of  any  debts,  dues,  or  profits, 
belonging  to  the  principal  either  in  his 
own  name  or  the  name  of  the  principal. 
Meyer  v.  Littell,  supra. 

Eetum  of  Goods  by  Purchaser  Direct 
to  Principal. — Where  the  principal  after 
notification  by  the  purchaser  that  the 
goods  sold  by  the  factor  did  not  cor- 
respond with  the  warranty,  rescinded 
the  contract  without  the  factor's  knowl- 
edge, though  the  transaction  deprived 
the  factor  of  his  lien  on  the  goods  by 
reason  of  their  transfer  to  the  principal 
instead  of  to  them,  the  factor  cannot 
treat  the  sale  as  completed,  and  sue  for 
the  price.  Eobinson  v.  Talbot,  121 
Mass.  513. 

9.  Edmund  v.  Caldwell,  15  Me.  340, 
343  {quoting  from  Kelley  v.  Munson,  7 
Mass.  319);  Ilsley  v.  Merriam,  7  Cush. 
(Mass.)  242,  54  Am.  Dec.  721. 

10.  U.  S.— Walter  v.  Eoss,  2  Wash. 
C.  C.  283,  29  Fed.  Cas.  No.  17,122.  Ark. 
Hearsly  v.  Hichox,  12  Ark.  125.  Ga. 
Euan  V.  Gunn,  77  Ga.  53.  Ind. — Brooks 
V.  Doxey,  72  Ind.  327.  Md.— Miller  v. 
Lea,  35  Md.  396.  Mass. — Eoosevelt  v. 
Doherty,  129  Mass.  301;  Wadsworth  v. 
Gay,  118  Mass.  44,  53;  Van  Staphorst 
V.  Pearce,  4  Mass.  258;  Barry  v.  Page, 
10  Gray  398;  Huntington  v.  Knox,  7 
Cush.  371;  Ilsley  r.  Merriam,  7  Cush. 
242,  54  Am.  Dec.  721.     N.  Y.— Corlies 
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nor  his  assignee  can  maintain  an  action  for  goods  sold  and  delivered 
to  the  purchaser  by  the  factor  contrary  to  his  authority  upon  an 
agreement  to  pay  for  them  or  deliver  the  goods  to  the  owner.^^ 

It  does  not  exclude  the  principal's  right  to  sue  in  his  own  name 
for  the  purchase  price  that  a  negotiable  note,^-  or  a  non-negotiable 
note,  was  taken  payable  to  the  factor,^^^  unless  such  note  was  taken 
in  payment  or  satisfaction  of  the  claim.^* 


V.  Gumming,  6  Cow.  181.  Pa. — Meyer 
V.  Littell,  2  Pa.  177,  179;  In  re  Mer- 
rick's Est.,  5  Watts  &  S.  9;  Parker 
V.  Donaldson,  2  Watts  &  S.  9. 

One  factor  selling  through  another 
factor  is  considered  as  a  principal  and 
may  sue  upon  the  contract  made  by  the 
latter  factor.  IMiller  t\  Lea,  35  Md. 
396. 

The  consignment  of  goods  to  the  fac- 
tor "upon  an  agreement  for  advances 
gives  the  factor  a  vested  interest  in 
the  goods  for  their  protection  and  as 
security  for  their  advances  and  charges; 
an  interest  which  enables  the  factor  to 
hold  goods  against  third  parties  and 
the  consignor  himself,  but  only  so  far 
as  is  necessary  for  their  protection  and 
security,  and  their  title  is  a  qualified 
one.  Grosvenor  v.  Phillips,  2  Hill  (N. 
Y.)  147;  Francklyn  V.  Sprague,  10 
Hun  (N.  Y.)  589.  They  have  the  same 
interest  in  the  proceeds  of  sales  that 
they  had  in  the  property  sold,  a  special 
interest  to  the  extent  of  their  advances. 
As  guarantors  under  a  del  credere  com- 
mission they  had  no  exclusive  right  to 
collect  the  proceeds  of  sales;  the  con- 
signor might  collect  them.  Sherwood 
V.  Stone,  14  N.  Y.  267-70.  Until  their 
advances  were  repaid  they  might  have 
the  exclusive  right  to  collect,  but  if 
these  were  repaid,  the  relation  of  the 
consignor  to  the  purchaser  of  the  goods, 
that  of  vendor  with  the  right  to  sue  for 
the  price,  would  be  unquestioned. 
While  such  a  relation  exists  between 
the  consignor  and  the  purchaser  from 
the  factor  there  can  be  no  such  thing 
as  general  and  exclusive  title  to  the 
goods  or  proceeds  in  the  factor.  Mer- 
rill V.  Thomas,  7  Daly  (N.  Y.)  393. 

Sale  Creates  Contract  With  Principal. 
The  general  rule  is,  that  a  factor's 
sale  creates  a  contract  between  the 
owner  and  the  buyer;  and  where  a  fac- 
tor having  sold  upon  credit,  the  owner 
or  principal  gives  notice  of  his  inter- 
est and  claim  to  the  buyer  before 
payment,  and  requires  him  not  to  pay 
the  factor,  the  buyer  will  not  be  jus- 
tified in  afterwards  paying  the  factor. 


And  this  rule  applies  whether  the  factor 
has  or  has  not  named  his  principal  at 
the  time  of  Jhe  sale.  There  are  ex- 
ceptions to  this  rule;  as  where  the  fac- 
tor sells  in  his  own  name,  being  him- 
self responsible  for  the  price  of  the 
goods  sold,  whether  collected  or  not;  or 
where  he  sells  them  to  his  own  creditor, 
where  there  are  mutual  dealings.  The 
principal  cannot,  in  those  cases,  inter- 
fere, to  the  prejudice  of  the  party  deal- 
ing with  the  factor,  without  any  knowl- 
edge of  his  agency;  and  only  the  bal- 
ance, if  any  be  due  to  the  factor,  may 
be  reclaimed  by  the  principal.  Kelley 
V.    Munson,    7    Mass.    319. 

11.  Brown  v.  Holbrook,  4  Gray 
(Mass.)    102. 

12.  Since  giving  a  promissory  note 
for  goods  sold  does  not  operate  as  a  pay- 
ment unless  such  was  the  agreement  of 
the  parties,  where  the  purchaser  gives 
the  factor  a  note  it  is  not  considered 
as  payment  and  the  factor  has  not 
made  himself  liable  therefor;  the  prin- 
cipal may  sue  the  purchaser  for  the  pur- 
chase price.  Corlies  v.  Gumming,  6  Gow. 
(N.  Y.)   181. 

See  also  West  Boylston  Man.  Go.  v. 
Searle,  15  Pick.  (Mass.)  225,  where  it 
is  said  that  "if  the  principal  is  in  a 
condition  to  declare  on  the  contract  for 
goods  sold,  treating  the  note  as  a  nul- 
lity, or  as  a  collateral  security,  not 
amounting  to  payment,  he  might  re- 
cover in  his  own  name." 

Sealed  Instrument. — There  being  an 
express  contract  under  seal  with  the 
factor  to  pay  him,  the  rule  was  that 
the  factor  alone  must  sue.  Hearshy  v. 
Hichox,  12  Ark.  125.  See  the  title 
' '  Covenant. ' ' 

13.  Edmond  v.  Galdwell.  15  Me.  340, 
where  the  court  said:  "His  promise  to 
the  factor  was  subject  to  the  control 
of  the  owner.  If  he  chose  to  require 
payment  to  himself  he  had  a  right  to 
do  so."  Such  a  promise  was  not  con- 
sidered as  payment. 

14.  When  the  note  is  taken  from  a 
purchaser  by  a  factor,  for  the  sale  of 
the  goods  of  several  consignors  or  for 
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The  creditors  of  the  principal  cannot  sue  the  debtor  as  trustee  where 
the  contract  is  made  in  the  factor's  name/'^ 

A  foreign  principal  may  maintain  an  action  in  his  own  name  for  goods 
sold  by  his  agent,  although  no  agency  is  disclosed  at  the  time  of  the 
sale,  unless  it  be  made  to  appear  that  exclusive  credit  was  given  the 
factor,  by  proof  other  than  the  mere  fact  that  the  principal  resided 
in  another  state  or  country,^*^  But  in  any  case  the  principal  can  con- 
trol the  litigation  if  he  sees  fit,  subject  to  the  due  protection  of  the 
factor's  special  interest,  unless  such  interest,  consisting  of  legitimate 
charges  against  the  property,  or  the  proceeds  thereof,  is  equal  to  or 
in  excess  of  the  amount  recoverable.^^ 

III.  BROKERS.  —  A.  Actions  for  Compensation.  —  1.  Form 
of  Action.  —  If  the  broker  is  prevented  by  the  principal  from  per- 
forming, he  may  at  his  option  treat  the  contract  as  terminated  and 
sue  upon  a  quantum  meruit,^^  or  stand  upon  the  contract  and  recover 


the  sale  of  the  goods  of  one  or  more 
consignors  and  of  the  goods  of  the 
factor,  one  consignor  cannot  sue  the 
purchaser  for  the  value  of  his  goods 
taken  separately  although  his  goods 
were  sold  for  a  definite  sum,  capable 
of  being  ascertained;  where  the  note 
is  a  payment  of  the  whole  and  it  being 
a  contract  which  the  factor  may  make 
it  deprives  the  principal  of  his  direct 
remedy  against  the  purchaser  for  the 
separate  price  of  his  goods.  Eoosevelt 
V.  Doherty,  129  Mass.  301,  37  Am.  Eep. 
356. 

15.  Van  Staphorst  v.  Pearce,  4  Mass. 
258. 

16.  Barry  v.  Page,  10  Gray  (Mass.) 
398,  in  which  the  court  says  that  the 
contrary  rule  rests  upon  the  "presump- 
tion at  law,  that  exclusive  credit  was 
given  to  the  agent,  and  therefore  the 
principal  cannot  be  treated  in  any  mat- 
ter whatever  as  a  party  to  the  con- 
tract." The  court  points  out,  how- 
ever, that  "the  later  and  better  opin- 
ion is  that  there  is  no  such  absolute 
presumption."  See  also  Ilsley  v.  Mer- 
riam,  7  Cush.  (Mass.)  242,  54  Am.  Dec. 
721.  But  see  contra,  In  re  Merrick's 
Est.,  5  Watts  &  S.  (Pa.)  9,  reversing 
2  Ashm.   (Pa.)  485. 

Subsequent  discharge  of  purchaser 
under  insolvency  laws  of  another  state 
does  not  prevent  the  foreign  principal 
from  suing  for  the  price  of  the  goods. 
Ilsley  I'.  Merriam,  supra. 

17.  Beardsley  v.  Schmidt,  120  Wis. 
405,  98  N.  W.  23.5,  102  Am.  St.  Rep. 
991.  See  also  Walter  v.  Ross,  2  Wash. 
283,  29  Fed.  Cas.  No.  17,122,  where 
"the  factor  had  no  property  or  inter- 
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est  in  the  goods  beyond  his  commis- 
sions, and  of  course  cannot  controvert 
the  right  of  his  principah" 

18.  Cal.— Breen  v.  Roy,  8  Cal.  App. 
475,  97  Pac.  170,  though  statute  re- 
quires contract  of  employment  to  be  in 
writing.  Del. — McGonigal  v.  Raughley, 
6  Penne,  61,  63  Atl.  801;  Richards  v. 
Richman,  5  Penne.  558,  64  Atl.  238. 
Ind. — New  Kanawha  Coal,  etc.  Co.  v. 
Wright,  163  Ind.  529,  72.  N.  E.  550. 
Kan. — Templeton  v.  Biegert,  79  Kan. 
638,  100  Pac.  654.  Mo.— Saekman  v. 
Freeman,  130  Mo.  App.  384,  109  S.  W. 
818  (recovery  cannot  exceed  contract); 
Glover  v.  Henderson,  120'  Mo.  367,  25 
S.  W.  175;  Bassford  i>.  West,  124  Mo. 
App.  248,  101  S.  W.  610.  N.  Y.— Boyd 
V.  Vale,  82  N.  Y.  Supp.  932.  Pa.— Ed- 
wards V.  Goldsmith,  16  Pa.  43.  Wash. 
Peterson  v.  St.  Francis  Hotel  Co.,  61 
Wash.  378,  112  Pac.  347. 

'See  generally  the  title  "Assumpsit." 

There  can  be  no  recovery  upon  a 
quantum  meruit  where  there  is  no  al- 
legation and  proof  of  the  value  of  such 
services.  Hammers  v.  Merrick,  42  Kan. 
32,  21  Pac.  783. 

Surplusage. — Reasons  for  Election. — 
A  mere  averment  in  an  action  of  quan- 
tum meruit  that  the  vendor  had  died 
since  the  sale  and  by  reason  thereof 
complainant  was  incompetent  to  testify 
to  conversations  with  the  deceased,  and 
was  therefore  unable  to  prove  the  terms 
of  the  oral  agreement  entered  into,  does 
not  destroy  the  other  averments  of  the 
petition,  nor  operate  to  defeat  a  recov- 
ery upon  a  quantum  meruit,  as  the  plead- 
er merely  set  out  unnecessarily  his  rea- 
sons for  electing  to  sue  on  the  quantum 
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the  damages  sustained  by  him  from  the  breach  of  the  express  contract." 
Upon  the  complete  performance  of  an  express  contract  for  services, 
the  broker  may  sue  upon  a  quantum  meruit,  instead  of  grounding 
his  action  upon  the  contract  itself.-"  However,  if  he  sues  upon  the 
express  contract  for  commissions  there  can  be  no  recovery  upon  a 
quantum  meruit.^^  Nor  can  he  sue  upon  the  express  contract  for 
the  commissions  where  he  waived  his  commission  upon  the  giving  of 
a  collateral  promise,  as  his  action  must  be  based  upon  the  breach  of 
such  promise  and  not  upon  the  contract,  if  the  principal  fails  to 
comply  with  his  promise.-^  In  those  jurisdictions,  however,  where  a 
statute  requires  the  broker's  contract  of  employment  to  be  in  writing, 
there  can  be  no  recovery  upon  the  common  counts  for  the  reasonable 
value  of  the  services,  where  no  written  contract  exists,^^  though  where 
there  is  a  written  contract  of  employment  which  does  not  fix  the 


meruit.  Templeton  v.  Biegert,  79  Kan. 
638,   100  Pac.   654. 

Pleading  Showing  Special  Contract. 
In  an  action  upon  a  quaiihtm  meruit 
where  the  vendor  wrongfully  repudiated 
the  contract,  the  fact  that  the  petition 
discloses  a  special  contract  was  made 
does  not  affect  the  action.  Templeton 
V.  Biegert,  79  Kan.  638,  100  Pac.  654; 
Berry  v.  Craig,  76  Kan.  345,  91  Pac. 
913. 

19.  Templeton  v.  Biegert,  79  Kan. 
638,   100  Pac.   654. 

20.  Del. — McGonigal  v.  Eaughley,  6 
Penne.  61,  63  Atl.  801.  Mont.— Blank- 
enship  v.  Decker,  34  Mont.  292,  85  Pac. 
1035.  N.  J. — Eisley  v.  Beaumont,  71 
N.  J.  L.  372,  59  Atl.  145,  though  the 
statute  of  frauds  requires  the  contract 
to  be  in  writing. 

See  generally  the  title  "Assumpsit." 

21.  la. — Jones  v.  Buck,  147  Iowa 
494,  126  N.  W.  452.  Mich.— McDonald 
V.  Ortman,  98  Mich.  40,  56  N.  W.  1055. 
Mo, — Michael  v.  Kennedy,  166  Mo.  App. 
462,  148  S.  W.  983;  Veatch  v.  Norman, 
109  Mo.  App.  387,  84  S.  W.  350;  Mc- 
Donnell V.  Stevinson,  104  Mo.  App.  191, 
77  S.  W.   766.     Neb.— Clark  v.  Davies, 

88  Neb.  67,  129  N.  W.  165;  Dorrington 
V.  Powell,  52  Neb.  440,  72  N.  W.  587. 
N.  Y.— Stone  v.  Goodstein,  97  N.  Y. 
Supp.  1035.  Tex. — Clark  v.  Asbury 
(Tex.  Civ.  App.),  134  S.  W.  286;  Shrop- 
shire V.  Adams,  40  Tex.  Civ.  App.  339, 

89  S.  W.  448;  Thornton  v.  Stevenson 
(Tex.  Civ.  App.),  31  S.  W.  2.32.  Wash. 
Wallace  v.  .Tohnston,  3  Wash.  54,  28 
Pac.  34.  Wis. — Ames  v.  Lamont,  107 
Wis.  531,  83  N.  W.  780.  Can.— Starr  v. 
Eoyal  Elec.  Co.,  33  Nova  Scotia  156. 


Contra. — In  some  states  a  recovery  is 
allowed  upon  a  quantum  meruit,  it  be- 
ing considered  as  a  variance  to  be  dis- 
regarded where  the  defendant  is  not 
misled.  Colo. — Buckingham  v.  Harris, 
15  Pac.  817,  statute  provides  for  an 
amendment  to  obviate  the  objection. 
Mont. — Blankenship  v.  Decker,  34  Mont. 
292,  85  Pac.  1035,  obiter.  N.  Y. — Suss- 
dorflf  V.  Schmidt,  55  N.  Y.  319. 

In  a  justice's  court,  however,  though 
the  broker  sues  upon  an  express  con- 
tract, he  may  recover  upon  a  quantum 
meruit.  Cornett  v.  Woolridge,  152  Mo. 
App.  446,  133  S.  W.  345;  McDonnell 
V.  Stevenson,  104  Mo.  App.   191. 

Under  a  complaint  alleging  a  special 
contract  and  alleging  performance  there- 
of, the  broker  cannot  recover  upon  a 
quantum  meruit  (Mayer  v.  Ver  Bryck, 
46  Neb.  221,  64  N.  W.  691;  Gregg  V. 
Loomis,  22  Neb.  174,  34  N.  W.  355); 
unless  the  complaint  contains  sufficient 
averments  of  a  waiver  of  full  perform- 
ance to  justify  a  submission  to  the 
jury  (West  v.  Van  Pelt,  34  Neb.  63, 
51   N.  W.  313). 

22.  Lindt  V.  Schlitz  Brg.  Co.,  113 
Iowa  200,  84  N.  W.  1059. 

23.  Cal. — Jamison  v.  Hyde,  141  Cal. 
109,  74  Pac.  695;  McGeary  v.  Satch- 
well,  129  Cal.  389,  62  Pac.  58;  McCarthy 
V.  Loupe,  62  Cal.  299;  Holland  v. 
Flash  (Cal.  App.),  130  Pac.  32;  Proulx 
V.  Sacramento  Valley  Land  Co.  (Cal. 
App.),  126  Pac.  509.  Neb.— Covey  r. 
Henry,  98  N.  W.  434.  N.  Y.— Goldstein 
r.  Scott,  76  App.  Div.  78,  78  N.  Y. 
Supp.  736;  Pacific  Land,  etc.  Co.  V. 
Blochman,  11   Pac.  Coast  L.  J.  24. 
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amount  of  compensation,  tlic  reasonable  value  of  the  services  may  be 
recovered  upon  a  qnaidnrn  meruit.-* 

If  a  sale  of  land  by  the  principal  works  a  breach  of  the  contract 
between  principal  and  broker,  the  action  should  be  based  upon  the 
breach  and  not  upon  the  performance  of  it.^'^ 

Splitting  Claims  for  Commissions.  —  Where  the  broker  under  the  terms 
of  an  entire  contract  was  entitled  to  commissions  for  two  distinct  items, 
one  of  which  was  assigned  prior  to  the  institution  of  suit  by  the  broker 
for  commission  upon  the  other  item,  this  does  not  affect  the  right  of 
the  assignee  to  maintain  an  action  upon  the  claim  assigned,  notwith- 
standing the  assignor's  recovery  for  the  remaining  item.-*^ 

2.  When  Suit  May  be  Instituted.  —  An  action  by  a  broker  to 
recover  commissions  earned  upon  negotiating  a  contract,  the  cona- 
missions  being  computable  upon  the  amount  to  become  due  to  his 
employer  under  the  contract,  may  be  commenced  before  the  perform- 
ance of  the  contract.^^ 

3.  Demand  and  Tender.  —  A  demand  upon  the  principal  for  pay- 
ment of  the  compensation  is  not  necessary  before  the  institution  of 
the  suit  for  compensation.-^ 

Tender. — Where  the  principal  absolutely  refuses  to  deal  with  the 
purchaser  produced  by  the  broker,  it  excuses  the  omission  of  a  tender 
of  the  cash  required  to  bind  the  sale  for  the  purpose  of  recovery  of  the 
broker's  commissions.^^ 

4.  Parties.  —  A  company  in  whose  office  the  contract  of  sale  is 
made  and  with  whom  the  broker  had  an  agreement  to  split  commissions 
upon  all  transactions  closed  in  the  company's  office,  cannot  sue  for 
such  commission. ^° 

If  the  contract  of  sale  between  the  vendor  and  purchaser  provides 
for  the  payment  of  the  broker's  commission  out  of  certain  moneys  to 
be  paid  the  vendor,  the  broker  may  sue  the  latter  to  recover  the  com- 


24.  Kennedy  v.  Merichel,  8  Cal.  App. 
378,  97  Pac.  81. 

25.  Metzen  v.  Wyatt,  41  111.  App. 
487.  See  also  Gregg  v.  Loomis,  22  Neb. 
174,  34  N.  W.  355,  holding  that  where 
the  broker  sues  as  for  a  completed  sale 
of  real  estate,  but  in  reality  he  only 
found  a  purchaser  ready,  able  and 
willing  to  buy  when  the  owner  of  the 
lot  stepped  in  and  effected  the  sale  at 
a  less  price,  the  action  is  properly  one 
for  damages  and  not  for  commissions 
on  a  completed  sale,  but  as  the  ob  jection 
was  not  raised  a  recovery  by  plaintiff 
was   upheld. 

That  the  principal  conveyed  the 
property  to  a  third  person  for  the  ben- 
efit of  a  purchaser  produced  by  the 
broker  which  gives  him  a  right  of  ac- 
tion for  the  fraud  does  not  abridge 
his  right  of  action  upon  the  contract 
for  his  commissions.  Martin  v.  Fegan, 
95  App.  Div.  154,  88   N.  Y.  Supp.  472. 
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If  the  broker  has  an  agency  for  a 
specified  time,  which  is  revoked  prior 
to  such  time  and  before  the  broker  has 
performed  his  contract,  the  action  must 
he  for  damages  for  breach  of  contract, 
rather  than  upon  the  contract  for  the 
commission  agreed  to  be  paid.  Knud- 
son  V.  Laurent   (Iowa),  140  N.  W.  392. 

26.  Goldshear  v.  Barron,  42  Misc. 
198,  85  N.  Y.  Supp.  395. 

27.  The  plaintiff  takes  the  risk,  how- 
ever, of  being  able  to  prove  the  amount 
of  his  compensation  if  the  trial  takes 
place  before  such  performance.  Wood- 
ward V.  Stearns,  10  Abb.  Pr.  N,  S. 
(N.  Y.)   395. 

28.  Clifford  v.  Meyer,  6  Ind.  App. 
633,  34  N.  E.   23. 

29.  Moore  v.  Boehm,  45  Misc.  622, 
91   N.  Y.   Supp.   125. 

30.  Inman  v.  Brown  (Tex.  Civ. 
App.),   147   S.  W.   652. 
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missions  specified  in  such  contract,  as  the  contract  was  made  for  his 
benefit.^^ 

Defendants.  —  If  the  separate  owners  of  parts  of  an  entire  piece 
of  real  estate  jointly  employ  a  broker  to  sell  the  entire  tract,  an  action 
may  be  maintained  against  them  jointly  upon  such  contract.^^ 

Necessary  Parties.  —  One  not  in  a  position  to  assert  against  the  prin- 
cipal any  right  that  the  broker  had  in  the  commissions,^^  as  another 
broker,  not  employed  jointly  with  plaintiff,^*  or  a  realty  company  of 
which  the  broker  is  a  member,  where  the  vendor  had  no  contract 
relations  with  the  realty  company,  is  not  a  necessary  party.^^ 

5.  Declaration  or  Complaint.  —  a.  Averments  as  to  Employment. 
(I.)  In  General.  —  While  the  complaint,  in  an  action  to  recover  com- 
pensation for  services  rendered  in  procuring  a  purchaser,  must  allege 
either  an  express  or  implied  contract  of  employment  as  broker  to  sell 
the  defendant's  property,^®  which  contract   of   employment  may  be 


31.  Miller  v.  Farr  (Ind.),  98  N.  E. 
805.  See  contra,  Bab  v.  Hirschbein,  12 
N.  Y.  Supp.  730. 

32.  MeGill  v.  Pressley,   62  Ind.  193. 

33.  Hancock  v.  Stacy  (Tex.  Civ. 
App.),  116  S.  W.  177. 

34.  Kennedy  v.  Merickel,  8  Cal.  App. 
378,  97  Pac.  81. 

35.  Inman  v.  Brown  (Tex.  Civ. 
App.),   147   S.   W.   652. 

36.  U.  S.— Sullivan  v.  Milliken,  113 
Fed.  93,  51  C.  C.  A.  79.  Ala.— Stevens 
V.  Bailey,  149  Ala.  256,  42  So.  740. 
Ky. — Fcnwick  v.  Watkins,  25  Ky.  L. 
Eep.  1962,  79  S.  W.  214,  holding  that 
it  must  be  alleged  specifically  what  the 
broker  was  employed  to  do  in  connec- 
tion with  the  sale  of  land.  Neb. — Brad- 
ley V.  Bower,  4  Neb.  (Unof.)  542,  99 
N.  W.  490,  holding  that  where  the  con- 
tract of  employment  depended  upon  let- 
ters, but  the  petition  does  not  set  forth 
full  copies  or  show  the  letters  were 
signed,  or  allege  they  were  signed,  the 
petition  is  demurrable.  N.  Y. — Silvert 
f.  Kommel,  122  N.  Y.  Supp.  846;  Mor- 
ris V.  Poundt,  51  Misc.  6,  99  N.  Y.  Supp. 
844.  N.  D. — Kane  v.  Sherman,  21  N. 
D.  249,  130  N.  W.  222.  Okla.— Yoder 
r.  Kandol,  16  Okla.  308,  83  Pac.  537. 

See  also  Toole  v.  Baer,  91  Ga.  113, 
16  S.  E.  378,  holding  that  where  the 
purchaser  agreed  to  pay  the  commission 
as  part  of  the  purchase  price,  and  on 
the  contract  was  indorsed  "Consented 
to  this  agreement  subject  to  all  con- 
ditions of  contract  of  sale,"  etc.,  a  com- 
plaint not  setting  out  the  contract  of 
sale  is  subject  to  general  demurrer. 

"If  there  was  an  implied  agreement 
constituting  plaintiff  defendant's  agent 
to  effect  the  sale,  it  should  have  been 


pleaded  by  specifically  alleging  the 
facts  and  circumstances  from  which  the 
contract  might  be  implied,  so  as  to  en- 
able the  court  to  determine  from  the 
allegations  whether  they  were  such  as, 
if  proved,  would  constitute  a  contract. 
Certain  it  is  that  one  cannot  declare 
upon  an  express  contract,  and  failing 
to  prove  it,  recover  upon  the  same  al- 
legations, by  reason  of  such  failure,  on 
an  implied  agreement."  Fordtran  v. 
Stowers,  52  Tex.  Civ.  App.  226,  113 
S.  W.  631. 

Illustration. — A  complaint  alleging 
that  pursuant  to  employment  by  the  de- 
fendant the  plaintiff  procured  a  tenant 
for  certain  premises  owned  by  defend- 
ant, that  a  lease  was  executed  for  a 
specified  term  giving  the  tenant  the 
privilege  of  purchasing  the  property 
within  a  certain  time  at  a  specified 
price,  that  she  paid  him  for  his  services 
and  that  before  the  expiration  of  the 
above  period  he  induced  and  procured 
the  tenant  to  take  advantage  of  the 
privilege  and  to  consummate  the  sale, 
which  the  tenant  did,  and  that  plaintiff 
demanded  as  his  commission  a  specified 
sum  is  defective  in  failing  to  allege 
employment  to  make  such  sale.  Morris 
t\  Poundt,  51  Misc.  6,  99  N.  Y.  Supp. 
844. 

Amendment  To  Obviate  Variance. 
Where  the  contract  of  employment  was 
alleged  to  have  been  made  in  April, 
upon  proof  of  a  contract  of  employ- 
ment upon  the  same  terms  in  August, 
the  court  should  direct  a  verdict  for 
defendant  or  else  permit  an  amendment 
to  be  filed  making  the  pleading  conform 
to  the  proof.  Hurst  r.  Williams,  31  Ky. 
L.  Eep.  658,  102  S.  W.  1176. 
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alleged  to  have  been  made  by  the  principal  though  made  by  his  agent,^' 
there  is  no  necessity  for  an  express  averment  as  to  employment  by 
defendant  where  the  facts  alleged  show  such  employment.^^ 

Where  Written  Contract  Required  by  Statute.  —  Though  a  statute  requires 
a  contract  of  einployinent  for  the  sale  of  real  estate  to  be  in  writing, 
there  need  be  no  express  allegation  that  the  contract  of  employment 
was  in  writing,  where  the  broker  sues  the  owner  for  compensation.^^ 
Nor  is  it  necessary  to  allege  that  the  statutory  requirements  as  to  such 
writing  were  complied  with,  as  this  is  a  matter  of  evidence  only.*" 

Date.  —The  date  of  the  alleged  contract  of  employment  should  be 
set  forth  with  convenient  certainty.*^ 

Showing  Continuance  to  Time  of  Performance. —  The  complaint  must 
show  that  the  broker's  authority  continued  until  the  time  when  the 
purchaser  was  produced,*-  and  should  distinctly  state  the  duration  of  a 


So,  too,  where  one  broker  sues  to  re- 
cover part  of  the  commissions  paid  to 
another  broker  under  an  agreement 
whereby  if  any  sales  were  made  by  the 
defendant,  the  commissions  were  to  be 
equally  divided,  the  complaint  must  al- 
lege the  employment  by  plaintiif  of  the 
defendant,  and  his  acceptance  and  per- 
formance of  service  under  such  employ- 
ment, whereby  commissions  were  earned 
and  paid  to  him.  Wefel  v.  Stillman,  151 
Ala.  249,  44  So.  203. 

Partnership.  —  A  specific  averment 
that  the  brokers  were  partners  at  the 
time  of  the  alleged  employment  is  not 
necessary  where  the  complaint  reason- 
ably construed  shows  that  the  pleader 
intended  to  state  that  the  contract  was 
made  with  plaintiffs  as  partners.  Cook 
V.  Piatt,  126  Mo.  App.  553,  104  S.  W. 
1131^  See  generally  the  title  "Partner- 
ship." 

37.  Hoot  V.  Fay,  5  Ariz.  19,  43  Pac. 
527;  Cannon  V.  Bannon,  136  N.  Y. 
Supp.  139. 

38.  Stevens  v.  Bailey,  149  Ala.  256, 
42  So.   740. 

Where  it  is  alleged  that  the  broker 
was  a  non-resident,  and  the  sub-agent 
a  resident  of  the  county  where  the 
land  was  situated,  proof  of  the  brok- 
er's authority  to  employ  a  sub-agent  is 
admissible.  Eastland  v.  Maney,  36  Tex. 
Civ.  App.  147,  81  S.  W.  574. 

39.  Cal. — Jamison  V.  Hyde,  141  Cal. 
109,  74  Pac.  695,  the  contract  would  be 
presumed  to  be  in  writing  from  an  al- 
legation that  a  contract  was  made. 
Mont. — Blankenship  v.  Decker,  34  Mont. 
292,  85  Pac.  1035.  N.  J.— Adams  v. 
Grady,  77  N.  J.  L.  301,  72  Atl.  55. 

Contra,  Smith  V.  Aultz,  78  Neb.  453, 
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110   N.  W.   1015;   Bradley  v.  Bower,  5 
Neb.   (Unof.)   542,  99  S.  W.  490. 

Where  one  broker  sues  another  to 
recover  a  part  of  the  commissions  for 
the  sale  of  real  estate  because  of  a 
co-partnership  with  the  latter  broker 
he  need  not  allege  a  written  agreement, 
as  such  statute  is  not  applicable  to  such 
an  action.  Gorham  v.  Heiman,  90  Cal. 
346,  27  Pac.  289. 

40.  Adams  v.  Grady,  77  N.  J.  L.  301, 
72  Atl.  55. 

Though  the  statute  requires  the  writ- 
ing to  show  the  rate  of  commission 
agreed  upon,  the  complaint  need  not  al- 
lege the  rate  of  commission  agreed 
upon  was  in  writing.  Adams  v.  Grady, 
77  N.  J.  L.  301,  72  Atl.  55. 

In  Nebraska,  where  the  complaint 
must  show  the  contract  of  employment 
was  in  writing  as  required  by  statute, 
where  the  petition  neither  alleges  nor 
shows  by  setting  out  copies  of  the  let- 
ters depended  upon  as  constituing  the 
contract  in  writing,  that  such  contract 
was  signed  by  the  respective  parties  as 
required  by  statute,  the  petition  is  de- 
murrable. Bradley  v.  Bower,  4  Neb. 
(Unof.)   542,  99  N.  W.  490. 

41.  Dillard  V.  Olalla  Min.  Co.,  52 
Ore.  126,  96  Pac.  678,  94  Pac.  966. 

Strict  proof  is  not  required  but  it 
is  sufficient  if  shown  to  have  been  prior 
to  the  consummation  of  the  sale  and 
within  the  time  prescribed  by  the  stat- 
ute of  limitations.  Dillard  V.  Olalla 
Min.  Co.,  52  Ore.  126,  96  Pac.  678,  94 
Pac.  966. 

42.  Mott  i\  Minor,  11  Cal.  App.  774, 
106  Pac.  244,  holding  an  express  allega- 
tion not  necessary,  however. 
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corrtract  whose  duration  is  limited,  "unless  waived  by  answering  over/^ 

(II.)  By  Estoppel  or  Eatification.  —  Where  the  broker  claims  that  the 
principal  is  estopped  to  deny  the  agency  by  his  subsequent  conduct, 
it  must  be  pleaded,**  but  ratification  being  equivalent  to  previous 
authority  need  not  be  pleaded.*^ 

(III.)  Abandonment  or  Eevocation  of  Employment.  —  An  abandonment,*^ 
equally  with  an  express  termination  of  the  employment,  is  matter  of 
defense,  and  need  not  be  negatived  by  the  plaintiff.*^ 

b.  Averments  as  to  Property.  —  In  an  action  for  commissions  for 
the  sale  of  land,  the  land  need  not  be  described  ;*^  and  where  the  con- 
tract is  set  out  in  haec  verba,  the  addition  of  words  descriptive  of 
the  location  of  the  land  does  not  render  the  complaint  demurrable.*® 

Ownership.  —  The  complaint  need  not  allege  ownership  of  the  pur- 
chased land  in  defendant,^"  as  ownership  of  the  land  is  immaterial 
as  long  as  defendant  employed  the  plaintiff  to  sell.^^ 


43.  Hughes  v.  McCullough,  39  Ore. 
372,  65  Pac.  85. 

An  extension  of  the  time  originally 
fixed  should  be  pleaded  in  order  to  be 
available  (Leuschuer  v.  Patrick  [Tex. 
Civ.  App.],  103  S.  W.  664),  but  in 
Stiewel  v.  Lally,  89  Ark.  195,  115  S.  W. 
1134,  it  is  held  that,  though  the  con- 
tract had  a  time  limit  vi^hich  vras 
waived  by  defendant,  the  waiver  need 
not  be  alleged  in  the  complaint  on 
the  theory  that  it  constituted  the  mak- 
ing of  a  new  contract.  But  a  count 
setting  out  the  making  of  a  written  con- 
tract, the  extension  thereof,  and  that 
the  defendant  authorized  the  plaintiif 
to  continue  his  efforts  and  negotiations 
for  a  sale  of  the  land,  and  that  he  so 
continued  them  with  the  result  a  sale 
was  made,  sets  up  a  good  cause  of  ac- 
tion. Ross  V.  Carr,  15  N.  M.  17,  103 
Pac.  307. 

44.  Loving  Co.  v.  Hesperian  Cattle 
Co.,  176  Mo.  330,  352,  75  S.  W.  1095. 
See  generally  the  title  "Estoppel." 

45.  Dunlap  v.  Anderson,  153  Iowa 
488,  133  N.  W.  910.  But  see  contra, 
Loving  Co.  V.  Hesperian  Cattle  Co.,  176 
Mo.  330,  75  S.  W.  1095;  Bassford  v. 
West,  124  Mo.  App.  248,  256,  101  S.  W. 
610.  See  generally  the  title  "Principal 
and  Agent." 

An  allegation  that  the  principal  with 
full  knowledge  of  the  facts  ratified  the 
broker's  unauthorized  act  in  paying 
more  than  a  certain  price  per  acre  is 
sufficient  without  stating  how  it  was 
ratified.  Mahon  v.  Rankin,  54  Ore. 
328,   102  Pac.   608,   103   Pac.   53. 

46.  Moore  v.  Boehm,  45  Misc.  622, 
91  N.  Y.  Supp.  125. 


47.  Moore  v.  Boehm,  45  Misc.  622, 
91   N.   Y.   Supp.   125. 

48.  Mullen  v.  Bower,  22  Ind.  App. 
294,  53  N.  E.  790.  See  also  McAllister 
r.  Welker.  39  Minn.  53.5,  41  N.  W.  107, 
holding  that  where  the  property  to  be 
sold  was  designated  as  the  "Ludwig 
Welker  farm  of  1091^  acres,"  in  speci- 
fied sections,  the  addition  of  other 
terms  of  description  which  were  false 
does^  not  prejudice  the  action  for  com- 
missions, especially  where  the  case  was 
tried  and  determined  upon  the  theory 
that  the  property  sold  was  the  same 
he  was  authorized  to  sell. 

Though  a  complaint  in  an  action  for 
commissions  is  not  as  definite  in  its  de- 
scription of  the  property  as  it  could  be 
made,  if  it  describes  the  property  so 
it  can  be  identified,  it  is  surlicient  in 
the  absence  of  a  motion  to  make  more 
definite.  Henderson  v.  Lemke,  60  Ore. 
363,  119  Pac.  482. 

Variance  as  to  Property. — Where  the 
complaint  alleges  the  property  sold  was 
situated  in  North  Bend  Twp.,  while  the 
copy  of  the  contract  filed  as  an  exhibit 
locates  it  in  Washington  Twp.,  in  the 
same  county,  the  variance  will  be  dis- 
regarded on  appeal  as  it  could  have 
been  avoided  by  amendment  on  the 
trial.  Singleton  v.  O'Bleins,  125  Ind. 
151,   25   N.   E.   154. 

49.  Hill  V.  McCoy,  1  Cal.  App.  159, 
81  Pac.  1015,  not  subject  to  general  de- 
murrer or  special  demurrer  because  of 
ambiguity  and  uncertainty  because  of 
variance. 

50.  Sanchez  v.  Yorba,  8  Cal.  App. 
490,   97   Pac.    205. 

51.  Fritter  v.  Pendleton  (Tex.  Civ. 
App.),   134   S.   W.   1186. 
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0.  Avcrmrnfs  as  to  Performance  or  Excuse  for  Non-Performance. 
(I.)  In  General. —  The  complaint  must  allege  in  effect  that  the  broker 
has  complied  Avith  his  contract  of  employment  by  showing  that  he 
has  accomplished  the  whole  of  what  was  entailed  thereby,'^  or  else 
show  a  valid  excuse  for  non-performance."    Thus,  if  the  sale  was  not 


52.     Cal.— Daley  i:  Euss,  86  Cal.  114, 

24  Pac.  867;  Cone  v.  Kell,  18  Cal.  App. 
675,  124  Pac.  548.  Ind.— Singleton  v. 
O'Blenis,  125  Ind.  151,  25  N.  E.  154; 
Wellinger  v.  Crawford  (Ind.  App.),  93 
N.  E.  1051,  89  N.  E.  892.  Ky.— Hurst 
V.  Williams,  31  Kv.  L.  Eep.  658,  102 
S.  W.  1176,  1178;  Fenwick  v.  Watkins, 

25  Ky.  L.  Eep.  1962,  79  S.  W.  214.  N.  Y. 
Gatlingf  r.  Central  Spar  Verein,  67  App. 
Div.  50,  73  N.  Y.  Supp.  496;  Ward  v. 
Fritz,  129  N.  Y.  Supp.  399;  Davis  v. 
Silverman,  90  N.  Y.  Supp.  589,  590; 
McLaughlin  v.  Whiton,  37  Misc.  838, 
76  N.  Y.  Supp.  1006;  Crasto  v.  White, 
5  N.  Y.  Supp.  718.  Okla.— Yoder  v. 
Randol,  16  Okla.  308,  83  Pac.  537. 

^  A  complaint  is  not  open  to  the  objec- 
tion that  it  does  not  set  forth  perform- 
ance of  the  contract  v^^here  it  alleges 
that  the  broker's  right  "to  commis- 
sions depended  upon  his  procuring  sat- 
isfactory arrangements  for  the  'erection 
of  a  hotel  structure  upon  said  land 
then  owned  by  defendants'  "  and  per- 
formance is  alleged  in  that  he  secured 
capital  to  construct  a  hotel  upon  the 
premises  owned  by  the  defendants, 
"and  upon  premises  subsequently  pur- 
chased by  the  defendants,  and  upon 
lands  owned  by  other  parties."  Lucas 
V.  Smith,  113  App.  Div.  31,  98  N.  Y. 
Supp.   1037. 

Purchase  and  Sale  Required  by  Con- 
tract.— Where  the  broker's  contract  pro- 
vided for  a  portion  of  the  profits  on 
all  land  bought  and  sold,  plaintiff  must 
allege  a  sale,  alleging  a  purchase  only 
is  insufficient.  Wallace  v.  Johnston,  3 
Wash.  54,  28  Pac.  34. 

Sale  of  Portion  of  Tract. — Where  the 
emplojTnent  was  to  sell  a  tract  of  land, 
before  the  broker  may  recover  he  must 
plead  and  prove  performance  by  alleg- 
ing a  sale  of  the  entire  tract,  and  not 
merely  a  portion  thereof.  Cone  v.  Keil, 
18  Cal.  App.  675,   124  Pac.  548. 

Procuring  Purchaser  at  Less  Price. 
Allegations  of  an  employment  to  find 
a  purchaser  at  a  specified  sum  and  that 
a  purchaser  was  procured  at  a  less  sum 
does  not  show  performance.  Ward  v. 
Fritz,  129  N.  Y.  Supp.  399;  Eogers  v. 
McMillen   (Tex.  Civ.  App.),  132  S.  W. 
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853.  See  also  Wellinger  v.  Crawford 
(Ind.  App.),  93   N.   E.   105. 

Broker  Entitled  to  Commission  Upon 
Sale  by  Another. — Where  the  contract 
reserves  the  right  to  the  principal  to 
make  a  sale  but  provides  that  in  case 
the  principal  made  a  sale  the  broker 
would  be  paid  his  fee  the  same  as  if  a 
purchaser  was  found,  a  general  averment 
of  performance  by  the  broker  or  that  he 
had  taken  any  steps  looking  to  a  nego- 
tiation of  a  sale  is  unnecessary  where  it 
is  alleged  the  sale  was  made  by  the 
principal  only  seventeen  days  after  the 
execution  of  the  contract.  The  court, 
in  this  case,  says,  however:  "It  may 
be  that  if  he  made  no  effort  to  nego- 
tiate a  sale  of  the  real-estate  after  a 
reasonable  time  had  elapsed,  it  would  be 
treated  as  an  abandonment  of  the  con- 
tract on  his  part,  and  if  so,  his  com- 
plaint would  be  infirm  did  it  not  disclose 
some  effort  on  his  part  to  comply  with 
the  conditions  of  the  contract,  or  Con- 
tain a  general  averment  of  performance 
to  that  effect."  Singleton  v.  O'Blenis, 
125  Ind.  151,  25  N.  E.  154. 

Variance. — Where  the  complaint  al- 
leged plaintiff  was  to  advise  the  grantee 
to  construct  a  dwelling  on  the  lots  she 
purchased  as  a  condition  precedent  to 
receiving  a  commission,  and  subsequent- 
ly plaintiff  testified  that  there  was  noth- 
ing said  as  to  his  advising  the  pur- 
chaser to  build,  the  variance  is  not 
material  and  could  not  have  misled  the 
defendant  where  the  plaintiff  previously 
testified  that  the  commission  was  to  be 
paid  only  if  the  plaintiff  procured  a 
contract  for  the  building.  Geiger  v. 
Kiser,  47  Colo.  297,  107  Pac.  267. 

A  complaint  in  intervention  seeking 
to  obtain  part  of  the  commissions  upon 
a  sale,  and  alleging  an  agreement  to 
place  the  same  property  in  the  defend- 
ant's hands  for  sale  upon  specified  terms 
as  to  division  of  commissions,  should  al- 
lege precisely  what  they  stipulated  to 
do,  and  their  compliance  with  their 
stipulations,  or  their  excuse  for  any 
failure  to  comply.  Gorham  V.  Heiman, 
90  Cal.  346,  27  Pac.  289. 

53.     Daley  v.   Euss,   86    Cal.    114,   24 
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made,  the  complaint  must  show  that  the  failure  to  conclude  it  was 
caused  by  some  fault  of  the  principal.'^*  A  mere  allegation,  however, 
that  because  of  the  default  of  the  defendant  the  said  premises  were 
not  conveyed  is  not  sufficient;  the  particular  acts  or  omissions  on  the 
part  of  the  defendant  which  prevented  the  passing  of  title  should  be 
alleged.^^ 

General  Allegation  of  Performance.  —  Under  the  statutes  existing  in 
some  states  providing  that  an  allegation  of  performance  generally  is 
sufficient,  a  general  allegation  that  the  broker  performed  his  said  con- 
tract m  all  things  on  his  part  to  be  performed,  is  generally  held  suffi- 
cient.^*' 

Notification  to  Principal.  —  If  the  sale  or  loan  was  not  completed,  it 
must  appear  by  allegation  that  defendant  was  notified  or  aware  of  the 
securing  of  a  purchaser  or  a  lender,  as  the  case  may  be.^'^ 

(II.)  Showing  Sale  or  Procuring  Purchaser  Ready,  Able  and  Willing  To 
Purchase.  —  Before  the  broker  may  recover  his  commissions,  he  must 
allege  in  direct,  certain  and  positive  language,  and  not  merely  by  way 
of  inference  only,^^  either  that  he  rendered  services  which  resulted 


Pae.  867;  Davis  v.  Silvermau,  90  N.  Y. 
Supp,  589,  590. 

Where  full  performance  is  alleged, 
he  must  prove  it  as  alleged.  Henry  v. 
Harker,  61  Ore.  276,  118  Pae.  205, 
affirmed,  122  Pae.  298.  Thus  -where  per- 
formance of  the  contract  to  procure  a 
loan  is  alleged,  failure  to  procure  the 
money  because  of  a  defect  of  title 
cannot  be  proved.  Gatling  v.  Central 
Spar  Verein,  67  App.  Div.  50,  73  N.  Y. 
Supp.  496. 

Alleging  Passing  of  Title. — Where 
the  compensation  is  due  only  "upon 
the  passing  of  title  as  agreed,"  a  com- 
plaint failing  to  allege  the  passing  of 
title  or  that  it  failed  to  pass  by  reason 
of  any  fault  on  the  part  of  the  defend- 
ant, is  demurrable.  Eeis  Co.  V.  Zim- 
merli,  155  App.  Div.  260,  140  N.  Y. 
Supp.  3. 

54.  Sullivan  V.  Milliken,  113  Fed. 
93,  51  C.  C.  A.  79. 

55.  Davis  V.  Silverman,  90  N.  Y. 
Supp.  589, 

Bnt  where  the  sale  is  alleged  to  have 
failed  of  consummation  because  of  the 
defendant's  failure  to  have  satisfied  or 
released  a  deed  of  trust  upon  the  prop- 
erty, neither  an  allegation  that  the 
deed  of  trust  was  a  lien  on  the  defend- 
ant's property  nor  that  the  defendant 
refused  to  consummate  the  sale  is  neces- 
sary, Gerhart  v.  Peck,  42  Mo,  App. 
644. 

56.  Olcott  V.  McClure  (Ind.  App.), 
98  N.  E.  82;  Kupfrian  Park  Co.  v.  Run- 
cie  (Ind,  App.),  96  N.  E,  626;  Fisk  v. 


Henarie.  13  Ore.  156,  9  Pae.  322. 

Specific  allegation  of  performance  un- 
necessary, notwithstanding  such  statute, 
if  facts  alleged  show  performance,  Kup- 
frian Park  Co.  V.  Runcie  (Ind,  App,), 
96  N,  E.  626, 

57,  McLaughlin  v.  Whiton,  37  Mise. 
838,  76  N,  Y.  Supp.  1006  (an  allegation 
of  the  procuring  of  a  person  "ready, 
prepared,  and  willing"  to  loan  is  not 
Bufiicient).  Penter  v.  Staight,  1  Wash. 
365,  25  Pae.  469. 

Compare  Mullen  V.  Bower,  22  Ind. 
App.  294,  53  N.  E,  790,  holding  that 
where  the  contract  is  to  secure  a  pur- 
chaser and  it  is  averred  that  plaintiff 
found  a  purchaser,  there  is  no  necessity 
for  alleging  that  he  ever  notified  the 
principal  that  he  had  a  man  who  de- 
sired to  purchase  the  land,  as  the  or- 
dinary meaning  of  the  term  "pur- 
chaser" as  meaning  one  who  purchases, 
is  to  be  taken  into  consideration  in 
construing  the   averments. 

A  complaint  alleging  an  employment 
of  the  plaintiff  to  procure  an  "accept- 
ance" of  defendant's  application  for  a 
loan,  and  alleging  that  he  did  procure 
a  specified  person  to  "accept"  said 
application  sufficiently  alleges  that  the 
defendant  was  notified  by  the  plaintiff 
of  such  acceptance.  The  complaint  need 
not  allege  the  evidence  by  which  the 
acceptance  is  to  be  proved,  but  only 
tlic  conclusion  of  fact  that  the  ap- 
plication was  accepted.  Morton  V.  Pet- 
tit,  W.7   N.  Y.  Supp.  364. 

58.  Sullivan    v.   Milliken,    113    Fed. 
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in  a  sale  at  the  price  and  on  the  terms  agreed  to  by  the  principal,"* 
or  else,  where  the  broker  produces  a  purchaser  to  whom  the  principal 
refused  to  sell,  that  the  purc4iaser  so  tendered  was  able,  ready  and 
willing  to  purchase  at  the  price  and  upon  the  terms  and  conditions 
named  by  the  principal,"*'  and  at  the  time  fixed  by  the  terms  of  the 


93.  51  C.  €.  A.  7f);  Jacobs  v.  Shenon, 
3  Idaho  274,  29  Pac.  44. 

59.  U.  S.— Sullivan  v.  Milliken,  113 
Fed.  93,  51  C.  C.  A.  79.  Idaho.— Jacobs 
r.  Shenon,  3  Idaho  274,  29  Pac.  44.  Ky. 
Fenwick  r.  Watkins,  25  Ky.  L.  Rep. 
]962,  79  S.  W.  214.  Ore.— Booth  v. 
Moody.  30  Ore.  222,  46  Pac.  S84. 

A  complaint  alleging  that  complain- 
ants were  to  find  a  purchaser  for  de- 
fendant's farm  at  a  price  not  less  than 
a  specified  amount,  not  alleging  that  this 
was  done  or  that  anything  was  done 
with  respect  to  their  agency,  but  alleg- 
ing that  the  principal  sold  his  land  soon 
after  their  employment  without  their 
consent  and  without  any  reservation  of 
his  right  to  do  so  presents  no  cause  of 
action.  Stewart  v.  Murray,  92  Ind.  543. 
But  see  Lane  v.  Albright,  49  Ind.  275, 
where  the  petition  alleged  that  a  pur- 
chaser was  procured.  In  this  case  a 
recovery  was  allowed  where  the  broker 
got  a  purchaser  within  a  reasonable 
time. 

Sufficient  Complaint, — Ordinarily  a 
complaint  alleging  an  employment  to 
find  a  purchaser  for  defendant's  land 
for  a  certain  price,  for  which  services 
the  broker  was  to  receive  a  specified 
sum,  that  he  procured  a  purchaser,  who 
bought  the  land  at  the  defendant's 
price  is  sufficient.  Ind. — Adams  v.  Mc- 
Loughlin,  159  Ind.  23,  64  N.  E.  462; 
Kupfrian  Park  Co.  v.  Euncie,  96  N.  E. 
626.  Minn.— Lemon  v.  De  Wolf,  89 
Minn.  465,  95  N.  W.  316.  N.  M.— Eoss 
V.  Carr,  15  N.  M.  17,  103  Pac.  307. 
Tex. — Shelton  v.  Cain  (Tex.  Civ.  App.), 
136  S.  W.  1155. 

A  complaint  alleging  that  the  prin- 
cipal agreed  with  plaintiff  that,  if  he 
should  find  and  send  him  a  party  to 
whom  he  could  sell  certain  property  he 
would  pay  him  a  certain  sum  as  a  com- 
mission, that  he  procured  a  purchaser 
by  the  Name  of  A,  who  entered  into 
negotiations  with  the  principal,  and 
purchased  the  property,  is  good  as 
against  a  general  demurrer.  Brocken- 
brow  V.  Stafford  (Tex.  Civ.  App.),  76 
S.  W.  576.    , 

An  allegation  that  p.aintiff  procured 
that  the  defendant   and   one  M,  should 
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and  did  on  a  specified  date  enter  into  9. 
contract  to  convey  the  property  men- 
tioned in  the  written  authority  and 
memorandum  set  forth  as  Exhibits  A 
and  B,  is  not  an  allegation  of  a  sale, 
where  the  contract  entered  into  pro- 
vided that  the  purchaser  was  to  buy 
only  in  the  event,  after  an  examina- 
tion of  the  land,  that  the  land  con- 
formed to  the  prospectus  furnished  him 
by  the  broker,  and  there  was  no  allega- 
tion that  the  prospectus  was  correct. 
Sullivan  v.  Milliken,  113  Fed.  93,  51 
C.  C.  A.  79. 

Assisting  in  Finding  Purchaser. 
Where  the  broker  undertook  not  to  pro- 
cure a  purchaser,  but  only  to  assist  in 
so  doing  the  complaint  need  not  allege 
that  the  plaintiff  introduced  the  pur- 
chaser or  disclosed  his  name.  McCleary 
V.  Willis,  35  Wash.  676,  77  Pac.  1073, 

"Sold"  Implies  Finding  Purchaser. 
Lockwood  V.  Eose,  125  Ind.  588,  25 
N.  E.  710. 

Principal's  Wrongful  Refusal  To  Con- 
vey Not  A-ction  for  Defrauding. — A 
complaint  proceeding  on  the  theory  that 
the  defendants  placed  the  property  in 
the  plaintiff's  hands  to  be  sold,  to  sell 
for  a  specified  sum  in  cash,  that  sub- 
sequently siuch  terms  were  modified  in 
the  particulars  referred  to,  and  that  the 
plaintiff  furnished  a  purchaser  able, 
ready  and  willing  to  purchase  upon  the 
terms  as  modified,  and  that  the  defend- 
ants wrongfully  and  capriciously  re- 
fused to  convey  it,  does  not  proceed 
upon  the  theory  that  the  defendant  de- 
ceived or  defrauded  the  plaintiff.  Little 
V.  Gorman,  39  Utah  63,  114  Pac.  321. 

60.  XJ.  S. — ^Sullivan  v.  Milliken,  113 
Fed.  93,  51  C.  C.  A.  79.  Ala.— Sayre  v. 
Wilson,  86  Ala.  151,  5  So.  157.  Idaho. 
Jacobs  V.  Shenon,  3  Idaho  274,  29  Pac. 
44.  III. — Eeardon  v.  Washburn,  59  111. 
App.  161.  Ind. — S^e  Olcott  v.  McClure 
(Ind.  App.),  98  N.  E.  82.  Mo.— Hayden 
V.  Grillo,  26  Mo.  App.  289.  N.  Y. 
Eeilly  v.  Provost,  98  App.  Div,  208,  90 
N.  Y.  Supp.  591.  Okla. — Yoder  v.  Ean- 
dol,  16  Okla.  308,  83  Pac.  537.  Ore. 
Booth  V.  Moody,  30  Ore.  222,  46  Pac. 
884,  failure   to   so   allege  is  not   cured 
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contract  itself,"^  unless  facts  are  averred  showing  waiver  of  these  requi- 
sites,''^  or  unless  contract  provides  that  broker,  upon  a  sale  of  the  land, 
shall  be  entitled  to  a  commission  whether  he  makes  the  sale  or  not.°^ 
But  an  allegation  as  to  the  purchaser's  ability,  readiness  and  will- 
ingness to  buy  at  the  price  and  upon  the  principal's  terms  is  not 
necessary,  where  it  is  alleged  that  a  sale  was  made  to  the  broker's 


by  verdict.  Tex, — Pierce  v.  Nichols,  50 
Tex.  Civ.  App.  443,  110  S.  W.  206. 

Where  the  contract  alleged  was  to 
pay  the  broker  all  sums  received  in 
excess  of  a  specified  price,  the  complaint 
must  allege  that  a  purchaser  able  and 
willing  to  purchase  in  excess  of  such 
sum  was  produced,  or  that  the  defend- 
ant sold  or  had  an  opportunity  to  sell 
said  property  for  an  amount  in  excess 
of  such  price.  Fulton  v.  Cretian,  17 
N.  D.  335,  117  N.  W.  344. 

Verdict  as  Curing  Want  of  Allega- 
tion.— The  failure  to  so  allege  cannot 
be  cured  by  verdict.  Ala. — Moses  v. 
Beverley,  137  Ala.  473,  34  So.  824. 
Kan. — Johnson  v.  Huber,  80  Kan.  591, 
103  Pac.  99.  Neb. — Ackerman  v.  Bryan, 
33  Neb.  515,  50  N.  W.  435.  Ore.— Booth 
V.  Moody,  30  Ore.  222,  46  Pac.  884, 

Conclusions. — An  averment  that  the 
proposed  purchaser  was  willing,  ready 
and  able  to  purchase  is  not  a  mere  con- 
clusion of  the  pleader.  This  fact  could 
not  be  alleged  in  apter  words.  They 
will  be  referred  to  the  terms  of  the 
sale  and  can  mean  nothing  else  than 
a  willingness  to  buy  and  a  readiness  to 
do  so,  with  ability  to  pay  the  purchase 
money  and  execute  the  notes  whenever 
the  title  was  shown  to  be  perfect.  Wil- 
son V.  Clark,  35  Tex.  Civ.  App.  92,  79 
S.  W.  649. 

Omission  To  Aver  Ability. — The  omis- 
sion to  specifically  aver,  after  the  aver- 
ment that  plaintiff  produced  a  pur- 
chaser ready  and  willing  to  buy,  that 
the  purchaser  was  able  to  buy,  does  not 
render  the  complaint  insufficient  where 
other  allegations  equivalent  to  it  are 
set  forth.  Fist  v.  Currie,  49  Colo.  284, 
112  Pac.  689,  holding  that  an  averment 
that  the  purchaser  bought  at  a  price 
and  on  terms  satisfactory  to  defendant 
is  an  equivalent  as  to  his  ability  to  pur- 
chase. 

An  allegation  as  to  compliance  in 
that  the  plaintiffs  "introduced  to  said 
defendant  one  A  as  a  purchaser  for  said 
land  at  the  agreed  price,"  is  sufficient 
in  the  absence  of  specific  objection  as 
to  the  willingness  of  the  purchaser  to 


buy  or  as  to  his  financial  ability  to 
consummate  a  purchase.  Yoder  v.  Ran- 
dol,  16  Okla.  308,  83  Pac.  537. 

An  allegation  that  plaintiff  obtained 
a  purchaser  who  offered  to  buy  at  the 
price  named  is  not  sufficient.  Eeardon 
V.  Washburn,  59  111.  App.  161. 

In  an  action  by  a  broker  to  recover 
commissions  for  negotiating  a  sale,  on 
the  theory  that  as  a  result  of  his  ef- 
forts a  binding  contract  of  sale  was 
entered  into  between- the  parties,  which, 
by  reason  of  a  disagreement  between 
them  and  the  purchaser's  refusal  to 
pay,  was  not  complied  with,  it  must 
appear  that  the  purchaser  is  solvent, 
and  that  compliance  on  his  part  could 
be  compelled.  A  petition  in  such  a 
suit  which  fails  to  allege  this  essential 
fact,  should  be  dismissed  on  general  de- 
murrer. Wilson  Bros.  v.  Verner  (Ga.), 
77  S.  E.  656. 

61.  Davis  V.  Silverman,  90  N.  Y. 
Snpp,  589. 

62.  Sayre  t\  Wilson,  86  Ala.  151,  5 
So.  157. 

Where  the  complaint  alleges  that  de- 
fendant, being  the  owner  of  certain 
property,  placed  it  in  plaintiff's  hands 
for  sale  at  a  fixed  price,  agreeing  to 
pay  a  fixed  commission,  that  he  pro- 
duced a  purchaser  able  and  willing  to 
purchase  the  property  but  not  at  the 
price  at  which  he  had  it  for  sale,  that 
he  then  applied  to  the  defendant  for 
a  reduction"  and  received  a  partial 
reduction,  and  that  the  principal  re- 
quested the  name  of  the  proposed  pur- 
chaser, promising  to  pay  him  a  reason- 
able commission  in  case  a  sale  was 
made  to  the  customer,  and  that  there- 
upon the  principal  made  a  sale  to  the 
customer,  but  failed  and  refused  to  pay 
a  commission  though  the  same  was 
worth  a  certain  sum,  sets  forth  a  cause 
of  action  on  quantum  meruit.  Von  Tobel 
V.  Stetson,  etc.  Co.,  32  Wash.  683,  73 
Pac.  788. 

63.  Pierce  v.  Nichols,  50  Tex.  Civ. 
App.  443,  110  S.  W.  206,  wherein  the 
contract  provided  for  the  payment  of 
commissions  upon   a   sale   to   a   certain 
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customer,*'*  or  under  code  provision  dispensing:  with  the  necessity  of 
stating  the  facts  showing  performance  of  conditions,  and  allowing  a 
general  allegation  of  performance  of  all  the  conditions,*^^  or  where 
the  contract  is  only  to  furnish  a  purchaser,  and  there  is  an  allegation 
that  a  purchaser  was  procured,®" 

If  the  principal  had  the  power  of  cancellation  of  the  contract  of 
sale  after  notice  for  a  specified  time  to  the  broker  upon  default  of  any 
purchaser,  a  complaint  alleging  the  cancellation  of  a  contract  made 
by  the  broker  without  notice,  and  claiming  as  damages  the  commis- 
sions due  him  upon  the  unpaid  instalments  is  good  as  against  demurrer, 
without  alleging  the  ability  of  the  purchaser  to  make  the  deferred 
payments.*^^ 

Fraud  or  Evil  Intent  as  Obviating  Necessity  for  Allegations.  —  An  allega- 
tion of  an  intent  to  defraud  the  broker  of  his  commission  by  selling 
the  property  to  the  customer  for  a  less  sum  than  the  broker  was  author- 
ized to  sell  for  is  of  no  force  in  the  absence  of  an  allegation  that  plain- 
tiff produced  a  purchaser,  able,  ready  and  willing  to  purchase  in  excess 
of  a  certain  price  where  this  is  essential  to  a  recovery  of  commissions.^^ 

(III.)  Alleging  Details  of  Sale.  —  The  acts  and  things  done  constitut- 
ing the  effort  resulting  in  the  sale  of  the  land  need  not  be  set  out 
specifically.*'^  The  sale  may  be  alleged  to  have  been  made  by  the  prin- 
cipal, though  made  by  his  agent.^° 

Showing  Conveyance  or  Written  Contract.  —  If  the  broker  is  entitled  to 
his  commission  when  he  has  found  a  purchaser,  able,  willing  and  ready 
to  purchase  upon  the  vendor's  terms,  the  complaint  need  not  allege 
that  a  written  contract  for  the  sale  of  the  land  was  made  between  the 
vendor  and  the  purchaser,^^  or  that  the  property  in  question  had  been 


proposed  purchaser  if  sold  by  any  other 
agent   to   such  proposed  purchaser. 

64.  Olcott  V.  McClure  (Ind.  App.), 
98  N.  E.  82;  Pierce  r.  Nichols,  50  Tex. 
Civ.   App.  443,  110   S.  W.  206. 

65.  Olcott  V.  McClure  (Ind.  App.), 
98  N.  E.  82;  Miller  r.  Stevens,  23  Ind. 
App.  365,  55  N.  E.  262;  Fisk  v.  Henarie, 
13  Ore.  156,  9  Pac.  322. 

66.  Olcott  V.  McClure  (Ind.  App.), 
98  N.  E.  82;  Lukin  v.  Halderson,  24 
Ind.  App.  645,  57  N.  E.  254;  Mullen  v. 
Bower,  22  Ind.  App.  294,  53  N.  E.  790. 

The  Indiana  courts  make  a  distinc- 
tion between  a  contract  to  furnish  a 
purchaser  and  a  contract  to  effect  a 
purchase  (Olcott  v.  McClure  (Ind. 
App.),  98  N.  E.  82),  and  hold  unneces- 
sary an  averment  that  the  purchaser 
was  able,  ready,  and  willing  to  buy 
where  the  contract  was  to  find  a  pur- 
chaser and  this  is  averred.  Mullen  v. 
Bower,  22  Ind.  App.  294,  53  N.  E.  790. 
But  that  where  the  agent  produces  a 
purchaser  and  the  owner  refuses  to 
sell,  or  where  the  contract  provides  that 
the  agent  shall  affect  a  sale,  the  com- 
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plaint  must  aver  and  prove  that  he  pro- 
duced a  purchaser  ready  and  willing 
to  buy  at  the  price  and  on  the  terms 
and  conditions  proposed  by  the  seller 
to  such  agent.  Olcott  V.  McClure  (Ind. 
App.),  98  N.  E.  82. 

67.  Benequit  v.  New  York,  etc.  Co., 
133    N.   Y.   Supp.   226. 

68.  Fulton  V.  Cretian,  17  N.  D.  335, 
117  N.  W.  344. 

An  allegation  that  the  principal  made 
the  sale  at  a  reduced  price  with  evil 
intent,  or  for  the  purpose  of  defrauding 
the  plaintiff  out  of  his  commission  is 
unnecessary  where  the  contract  pro- 
vided for  payment  of  the  commission 
to  the  broker  should  a  sale  be  made  to 
a  certain  proposed  purchaser.  Pierce 
V.  Nichols,  50  Tex.  Civ.  App.  443,  110 
S.  W.  206. 

69.  Yarborough  r.  Creager  (Tex.  Civ. 
App.),  77  S.  W.  645. 

70.  Stinde  v.  Blesch,  42  Mo.  App. 
578. 

71.  Lockwood  v.  Rose,  125  Ind.  588, 
25  N.  E.   710. 
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conveyed  to  the  broker's  customer,  where  there  are  other  allegations 
showing  him  entitled  to  commissions." 

Tender  of  Deed.  —  An  allegation  that  the  broker  procured  a  deed  to 
be  made  and  tendered  it  to  the'def endant  is  not  necessary  in  a  suit  for 
commissions  for  negotiating  the  purchase  of  land  for  a  certain  price 
for  defendants." 

Names  of  Purchasers  and  Price  and  Terms.  —  Where  a  sale  to  the  cus- 
tomer produced  by  the  broker  is  alleged,  the  complaint  need  not  state 
with  whom  the  contract  of  sale  was»made.^*  But  where  no  sale  was 
made,  the  action  being  for  furnishing  a  purchaser,  able,  ready  and 
willing  to  buy  at  the  price  and  upon  the  terms  agreed  to  by  the  prin- 
cipal, the  complaint  should  strictly  allege  who  was  the  intending 
purchaser,^^  or  purchasers,^^  the  quantities  of  land  sold  to  each  of 
the  proposed  purchasers,"  and  the  price  and  terms  of  the  sales.^^ 

d.  Averments  as  to  Compensation.  —  The  complaint  should  allege 
what  compensation  the  broker  was  to  receive  for  his  services,^'-*  and 
if  a  promise  to  pay  a  reasonable  commission  is  averred,  this  should  be 
followed  by  an  averment  of  the  reasonable  value  of  such  services.^" 

Where  Commissions  Dependent  Upon  Conditions  Precedent.  —Where  the 
payment  of  commission  is  dependent  upon  the  happening  of  certain 
contingencies,  these  must  be  alleged  to  have  happened,  or  it  must  be 
alleged  that  they  were  defeated  through  some  fault  of  the  defendant.*^ 


72.  Miller  v.  Farr  (Ind.),  98  N.  E. 
805;  Rothschild  V.  Burritt,  47  Minn.  28, 
4S  N.  W.  393. 

73.  Aekerman  v.  Bryan,  33  Neb. 
515,  50  N.  W.  435. 

74.  Mullen  i\  Bower,  22  Ind.  App. 
294,  53  N.  E.  790;  Dillard  V.  Olalla  Min. 
Co.,  52  Ore.  126,  94  Pac.  966,  96  Pac. 
678.  See  also  Gaty  v.  Clark,  28  Mo. 
App.  332,  where  the  purchaser's  name 
was  not  alleged. 

A  variance  between  the  allegations 
and  proof  as  to  the  one  to  whom  the 
conveyance  was  made  is  immaterial. 
Clifford  V.  Meyer  (Ind.  App.),  33  N.  E. 
127. 

75.  "Where  it  is  alleged  that  A  was 
introduced  as  the  intending  purchaser, 
but  the  evidence  shows  that  A  was  not 
ready  and  willing  to  buy,  but  was  act- 
ing as  the  agent  of  a  lumber  company, 
an  undisclosed  principal,  the  variance  is 
fatal.  Mott  V.  Minor,  11  Cal.  App.  774, 
106  Pac.   244. 

'76.  Burnett  V.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775,  holding  that 
names  and  residences  of  proposed  pur- 
chasers should  be  alleged. 

Proof  as  to  sales  to  proposed  pur- 
chasers other  than  those  named  is  in- 
admissible. Burnett  v.  Edling,  19  Tex. 
Civ.  App.  711,  48  S.  W.  775. 


77.  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775. 

78.  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711,  48  S.  W.  775. 

A  complaint  in  au  action  for  com- 
pensation for  selling  certain  land  upon 
certain  terms  set  out,  alleging  that  the 
real-estate  was  sold  "upon  the  terms 
aforesaid,"  is  sufficient  without  repeat- 
ing all  the  details  as  to  said  terms  of 
payment.  Newton  v.  Donnelly,  9  Ind. 
App.  359,  36  N.  E.  769. 

The  contract  for  payment  may  be 
copied  into  the  complaint.  Miller  v. 
Farr  (Ind.),  98  N.  E.  805,  motion  to 
strike. 

79.  Fenwick  v.  Watkins,  25  Ky.  L. 
Rep.  1962,  79  S.  W.  214. 

Variance. — Where  an  express  contract 
to  pay  a  reasonable  compensation  to 
the  broker  is  set  forth,  proof  of  an 
agreement  to  pay  the  broker  a  certain 
percentage  of  the  profits  made,  is  a 
fatal  variance.  Hughes  v.  McFarland 
(Tex.  Civ.  App.),  128  S.  W.  172. 

80.  Rice  V.  Montgomery,  4  Biss.  75, 
20  Fed.  Cas.  No.  11,753. 

81.  Hinds  v.  Henry,  36  N.  J.  L.  328; 
Du  Bois  V.  Mullins,  140  N.  Y.  Supp.  3; 
Nakarda  v.  Presberger,  107  N.  Y.  Supp. 
897;  Turner  v.  Lane,  93  N.  Y.  Supp. 
1083. 
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Non-payment  of  Commissions.  —  An  express  allegation  that  the  commis- 
sion is  due  and  unpaid  is  unnecessary  where  it  appears  from  the 
pleading  as  a  whole  that  the  claim  is  due  and  unpaid.'*^ 

e.  Joinder  of  Counts.  —  The  broker  may  join  a  count  for  the  rea- 
sonable value  of  the  services  rendered  with  one  based  upon  an  express 
contract  to  pay  a  stated  commission,"^  and  may  go  to  the  jury  upon 
both  sets  of  allegations."*  In  some  jurisdictions,  however,  whether  or 
not  an  election  shall  be  required  lies  within  the  discretion  of  the 
court."^ 

An  amendment  setting  np  that  the  compensation  was  dependent  upon 
a  percentage,  while  the  original  complaint  made  it  dependent  upon 
the  difference  between  the  amount  of  an  option  held  by  the  broker 
and  the  sum  for  which  the  property  was  sold,  does  not  set  up  a  new 
cause  of  action,  as  the  contract  sued  on  and  the  breach  are  the  same."® 

f.  Vanance.  —  While  a  variance  as  to  an  express  emplojnnent  by 


If  the  contract  provides  for  payment 
of  the  commission  "upon  passing  of 
title  as  agreed,"  the  complaint  must 
allege  that  the  title  to  said  premises 
passed,  or  that  it  failed  to  pass  by  rea- 
son of  the  defendant's  fault.  Du  Bois 
V.  Mullins,  supra. 

"Where  an  action  is  brought  for  ne- 
gotiating an  exchange  of  land,  and  the 
contract  of  exchange  provided  for  the 
arrangement  of  the  details  as  to  a  mort- 
gage to  be  given  by  one  party,  the  com- 
plaint is  defective  where  it  fails  to 
allege  that  details  were  ever  arranged 
or  a  conveyance  actually  made.  Kahn 
V.  Verschleiser,  57  Misc.  381,  109  N.  Y. 
Supp.    663. 

Where  the  commission  is  to  be  paid 
out  of  the  last  cash  pasmient  to  the 
defendant,  the  complaint  must  allege 
that  such  final  payment  was  made.  An 
allegation  that  the  sum  "became  due" 
on  a  given  date  is  not  the  equivalent 
of  the  above  allegation.  Nekarda  V. 
Presberger,  107  N.  Y.  Supp.  897. 

82.  Singleton  V.  O 'Blenis,  125  Ind. 
151,  25  N.  E.  154. 

■Since  a  contract  for  the  payment  of 
commissions  for  the  sale  of  real-estate 
"stipulates  for  the  doing  of  something 
more  than  the  mere  payment  of 
money,"  a  complaint  in  an  action  for 
damages  for  breach  of  contract  to  pay 
commissions  alleging  that  the  principal 
failed  and  refused  to  convey  to  the  pur- 
chaser produced,  "and  that  the  plaintiff 
has  thereby  sustained  damages,  is  suffi- 
cient, without  the  averment  that  the 
damages   are   due   and   unpaid."     Mc- 
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Afee  V.  Bending,  36  Ind.  App.  628,  76 
N.  E.  412. 

83.  Colo. — Manders  v.  Craft,  3  Colo. 
App.  236,  32  Pac.  836.  Kan.— Berry  v. 
Craig,  76  Kan.  345,  91  Pac.  913.  Mont. 
Blankenship   v.    Decker,   34   Mont.    292, 

85  Pac.  1035.  N.  Y. — Kohen  v.  Kieley, 
131  N.  Y.  Supp.  584. 

84.  Berry  v.  Craig,  76  Kan.  345,  91 
Pac.  913.  See  also  Kohen  v.  Kieley,  131 
N.  Y.  Supp.  584,  holding  plaintiff  can- 
not be  required  to  elect. 

Imposing  Unlawful  Condition. — It  is 
error  to  impose  as  a  condition  for  grant- 
ing an  amendment  setting  up  a  claim 
for  the  reasonable  value  of  the  services 
in  addition  to  the  special  agreement, 
that  the  plaintiff  elect  under  which 
court  he  should  proceed.  Kohen  V. 
Kieley,  131  N.  Y.  Supp.  584. 

85.  Manders  v.  Craft,  3  Colo.  App. 
236,  32  Pac.  836.  See  also  Whitten  v. 
Griswold,    60    Ore.   318,    118   Pac.   1018. 

But  where  the  action  is  for  the  re- 
covery of  commissions  under  a  single 
contract  for  the  payment  thereof  at  a 
certain  rate  under  one  set  of  circum- 
stances, and  at  a  different  rate  under 
different  circumstances  it  is  error  to 
require  an  election  between  separate 
counts  founded  upon  these  different 
sets  of  circumstances.     Daley  v.   Russ, 

86  Cal.  114,  24  Pac.  867,  where  leave 
to  set  up  excuse  for  non-performance 
was  refused  because  claim  was  for  part 
of  brokerage  of  $7600  for  obtaining 
loan  of  $4000  for  four  months. 

86.  Myers  v.  Holton,  9  Cal.  App. 
114,  98  Pac.  197. 
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the  principal  is  fatal,^^  a  variance  as  to  the  date  of  the  contract  of 
employment,®^  or  as  to  the  commission  which  was  to  be  paid,  is  imma- 
terial.«» 

Property.  — A  material  variance  as  to  a  description  of  the  lands 
contracted  to  be  soId,®°  or  as  to  the  quantity  of  land  the  broker  was 
authorized  to  sell,  is  fatal.®^  But  a  variance  as  to  the  ownership  of 
the  land  sold  at  defendant's  request,^^  or  as  to  the  time  when  instruc- 
tions as  to  the  selling  price  of  the  goods  were  given,  is  immaterial.''^ 

Performance  or  Excuse  for  Performance.  —  While,  where  full  perform- 
ance of  the  contract  of  employment  is  alleged,  proof  of  partial  per- 


87.  Colo.— Chaffee  v.  Widman,  48 
Colo.  34,  108  Pac.  995.  la.— Groeltz  v. 
Armstrong,  125  Iowa  39,  99  N.  W.  128. 
N.  Y.— Silvert  v.  Kommel,  122  N.  Y. 
Supp.  846;  Walleston  V.  Fahnestock,  116 
N.  Y.  Supp.  743. 

Where  an  express  contract  of  employ- 
ment is  alleged,  proof  of  a  custom 
whereby  the  principal  paid  a  certain 
commission  upon  all  sales  made  upon 
his  behalf  is  a  fatal  variance.  King  V. 
HammoDd,  84  N.  Y.  Supp.  121. 

Wh«re  the  petition  alleges  a  contract 
between  plaintiffs  as  partners  and  de- 
fendant, proof  of  the  making  of  a  con- 
tract with  one  of  the  partners  individ- 
ually without  showing  that  he  was  act- 
ing for  the  firm  is  a  fatal  variance. 
Michael  v.  Kennedy,  166  Mo.  App.  462, 
148  S.  W.  983. 

Where  the  broker  sues  for  services 
rendered  in  and  about  effecting  a  sale 
by  the  broker  at  defendant's  request, 
proof  of  an  agreement  to  pay  the  broker 
his  commissions  in  case  any  sale  was 
made  by  any  one  is  a  fatal  variance. 
Jones  V.  Pendleton,  134  Mich.  460,  96 
N.  W.  574. 

Where  the  broker  sets  up  one  con- 
tract to  sell  but  the  evidence  shows 
there  were  two  contracts,  but  the  later 
contract  was  merely  the  addition  of  a 
new  term  to  the  former  contract,  the 
variance  is  not  fatal.  Ely  v.  Wilde 
(Ore.),  122  Pac.  1122. 

Where  a  written  contract  of  employ- 
ment is  declared  upon,  proof  of  a  sale 
under  a  subsequent  oral  contract  "un- 
der the  terms"  of  the  written  contract 
is  a  fatal  variance.  Braly  v.  Barnett 
(Tex.  Civ.  App.),  78  S.  W.  965. 

88.  Dillard  v.  Olalla  Min.  Co.,  52 
Ore.  126,  96  Pac.  678,  94  Pac.  966. 

89.  Nichols  v.  Whitacre,  112  Mo. 
App.  692,  87  S.  W.  594. 

Where  contract  was  alleged  to  be  for 
121/^%.  commission    and   proof   was   of 


agreement  for  11^/4%  commission,  the 
variance  is  not  fatal.  Hightower  v. 
Kitchens,  118  Ga.  277,  45  S.  E.  267. 

Where  the  complainant  alleged  that 
the  commission  was  based  upon  a  per- 
centage upon  the  land  taken  in  ex- 
change, proof  of  an  express  contract 
to  pay  such  per  cent  without  any  ref- 
erence to  the  land  upon  which  the  per- 
centage was  to  be  based  is  not  a  vari- 
ance, as  in  the  absence  of  an  express 
agreement  as  to  which  tract  shall  be 
the  basis  of  the  commission,  the  value 
of  the  tract  taken  in  exchange  is  the 
basis.  Leake  v.  Scaief  (Tex.  Civ.  App.), 
140  S.  W.  814. 

Seeking  Specific  Property  as  Commis- 
sions.— Where  the  complaint  seek?  the 
recovery  of  specific  property  or  for  spe- 
cific performance  of  a  contract  to  con- 
vey property  agreed  to  be  taken  in  lieu 
of  commissions  for  services  as  broker, 
the  further  allegation  that  the  property 
was  to  be  transferred  by  defendants 
and  accepted  in  lieu  of  an  agreed  com- 
mission of  a  certain  sum  when  shown 
to  be  untrue  should  not  preclude  a  re- 
covery on  the  theory  that  the  cause  of 
action  is  for  the  recovery  of  a  commis- 
sion of  a  specified  amount,  and  that 
the  evidence  shows  that  he  was  not 
entitled  to  recover  said  sum  or  any 
commission  of  any  amount  for  his 
services,  but  shows  he  was  entitled  to 
recover  the  specific  propertv  only.  Cheek 
V.  Nicholson  (Tex.  Civ.  App.),  133  S. 
W.  707. 

90.  Moses  V.  Beverly,  137  Ala.  473, 
34  So.  824. 

91.  Moses  V.  Beverly,  137  Ala.  473, 
34  So.  824,  alleging  contract  for  sale 
of  lease  of  50,000  acres  when  evidence 
shows  actual  sale  of  35,000  is  fatal. 

92.  Walsh  V.  Hastings,  20  Colo.  243, 
38  Pac.  324. 

93.  Goesling  v.  Gross,  15  N.  M.  721, 
113  Pac.  608. 
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formance,^*  or  of  an  excuse  for  non-performance,  is  fatal,"^  where  a 
refusal  to  make  a  deed  and  accept  the  purchase  price  is  alleged,  proof 
that  the  sale  failed  because  of  the  vendor's  inability  to  deliver  pos- 
session of  the  premises  is  not  fatal.^^ 

Allegations  as  to  Purchaser,  —  While  a  variance  as  to  whom  the  con- 
veyance was  actually  made  is  not  material,*^^  a  variance  as  to  the 
identity  of  the  would-be  purchaser  is  fatal.''^*' 

Sale.  —  Where  a  sale  by  the  plaintiff  is  alleged  proof  of  an  exchange 
is  a  fatal  variance,"^  but  proof  of  the  entrance  into  an  enforcible  con- 
tract afterward  released  upon  payment  of  a  specified  sum  is  not  a 
variance.^ 

The  failure,  in  stating  the  legal  effect  of  the  contract,  to  mention 
a  provision  that  the  commission  was  to  be  paid  out  of  the  first  purchase 
money  does  not  constitute  a  fatal  variance.^ 

6.  Answer.  —  If  defendant  relies  upon  the  statute  requiring  the 
contract  of  employment  to  be  in  writing,^  upon  an  express  contract 


94.  Veatch  i\  Norman,  109  Mo.  App. 
387.  84  S.  W.  350. 

95.  Daley  v.  Euss,  86  Cal.  114,  24 
Pac.  867;  Gatling  v.  Central  Spar 
Verein,  67  App.  Div.  50,  73  N.  Y.  Supp. 
496;  Stone  y.  Goodstein,  97  N.  Y.  Supp. 
1035. 

Where  a  sale  is  alleged  and  the  proof 
is  that  the  sale  was  not  consummated 
because  of  the  wrongful  refusal  of  the 
principal  to  comply  with  the  terms  of 
the  contract  the  variance  is  fatal.  Walk- 
er V.  Tirrell,  101  Mass.  257,  3  Am.  Eep. 
352;  Drury  v.  Newman,  99  Mass.  256; 
Cosgrove  v.  Leonard  Merc.  Co.,  175  Mo. 
100,  74  S.  W.  968;  Goodson  V.  Emble- 
ton,  106  Mo.  App.  77,  80  S.  W.  22; 
Eice-Dwyer,  etc.  Co.  v.  Euhlman,  68 
Mo.   App.  503. 

96.  Willson  v.  Crawford  (Tex.  Civ. 
App.),  130  S.  W.  227. 

97.  Williams  P.  Clowes,  75  Conn. 
155,  52  Atl.  820;  Clifford  v.  Meyer,  6 
Ind.  App.  633,  34  N.  E.  23. 

98  Where  it  is  alleged  that  A  was 
able,  ready  and  willing  to  buy  at  de- 
fendant's term'-  and  the  proof  is  not 
that  he  was  ready  and  willing  to  pur- 
chase for  himself,  but  as  agent  for  a 
company  of  which  he  was  a  member, 
the  variance  is  fatal,  the  court  saying: 
"As  the  question  of  readiness  and  good 
faith  are  important  factors  in  a  case 
of  this  kind,  it  is  no  more  than  reason- 
able that  a  plaintiff  should  be  held  to 
strict  proof  in  reference  to  the  pur- 
chaser, and  where  the  real  party  in 
interest  is  not  disclosed  to  the  vendor 
the  broker  should  not  be  allowed  to 
prevail  upon  the  theory  that  he  has  pro- 
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duced  the  agent  of  the  undiscovered 
principal."  Mott  v.  Minor,  11  Cal. 
App.   774,  780,  106  Pac.  244. 

99.  Steere  v.  Gingery,  21  S.  D.  183, 
110  N.  W.  774.  But  see  Clark  v.  Al- 
len, 125  Cal.  276,  57  Pac,  985,  where 
the  complaint  alleged  an  employment 
to  make  a  "deal"  for  defendant  re- 
specting a  certain  piece  of  property, 
and  that  under  this  contract  the  brok- 
ers procured  a  purchaser  able  and  willing 
to  purchase  the  land,  and  proof  show- 
ing an  exchange  of  land  rather  than  a 
purchase  was  held  not  a  fatal  variance, 
especially  where  received  without  objec- 
tion, 

1.  Where  the  petition  alleges  a  sale 
to  the  purchaser  produced  by  complain- 
ant, proof  of  the  entering  into  an  en- 
forcible  contract  between  the  principal 
and  the  customer,  and  that  the  convey- 
ance was  not  made  because  the  principal 
paid  the  purchaser  a  certain  sum  for  a 
release,  is  not  a  variance  as  the  word 
sale  does  not  necessarily  mean  that  a 
conveyance  must  be  made  or  that  the 
title  must  pass.  Sandenson  v.  Wells- 
ford,  53  Tex.  Civ.  App.  637,  116  S.  W. 
38'2 

2.  Smith  t\  Sharpe,  162  Ala.  433,  50 
So,  381, 

3.  Jamison  r.  Hyde,  141  Cal.  109,  74 
Pac.  695;  Burt  v.  Wilson,  28  Cal.  632, 
87  Am.  Dec.  142;  Strunski  V.  Geiger, 
101  N.  Y.  Supp.  786  (error  to  dismiss 
suit  at  end  of  plaintiff's  evidence  for 
failure  to  prove  written  contract) ;  Cox 
V.  Hawke,  9G  N.  Y.  Supp,  433,  See 
supra,  III,  A,  5,  a. 
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where  the  broker  sues  upon  a  quantum  meruit  for  the  reasonable 
value  of  his  services,*  upon  a  waiver  or  release  of  the  commission  after 
the  earning  of  same,^  upon  a  cancellation  or  revocation  of  the  employ- 
ment,^ or,  where  the  sale  was  made  to  the  broker's  customer,  that 
another  broker  was  the  efficient  and  procuring  cause  of  the  sale,'  or 
upon  the  fact  that  the  broker  acted  as  a  dual  agent  unknown  to  the 
defendant — such  defenses  must  be  affirmatively  pleaded,  as  they  can- 
not be  raised  under  the  general  denial.^  But  the  fact  that  the  prin- 
cipal on  one  occasion  had  offered  to  give  the  broker  all  sums  in  excess 
of  a  specified  sum  if  he  procured  a  purchaser  is  not  an  affirmative 
defense  which  the  defendant  must  allege,  but  is  matter  admissible 
under  the  general  denial."  Where  the  broker  seeks  to  recover  because 
of  a  sale,  the  defendant  need  not  plead  that  an  option  entered  into 
was  not  consummated  by  a  sale,  but  may  raise  the  point  under  the 
general  denial ;"  but  where  a  binding  contract  of  sale  has  been  entered 
into  between  the  vendor  and  the  purchaser,  the  answer  must  show 
that,  by  reason  of  the  default  of  the  purchaser,  the  sale  or  exchange 
was  never  consummated.^^ 

Modification  of  Contract.  —  "Where  the  defendant  relies  upon  a  modi- 
fication of  the  written  contract  as  to  the  time  within  which  a  pur- 
chaser or  a  loan  was  to  be  procured,  it  must  be  distinctly  alleged." 

Fraud  and  Illegality. —  If  the  principal  relies  upon  fraud  on  the 
broker's  part  in  obtaining  the  principal's  signature  to  the  written 
agreement  of  employment,^^  or  upon  his  fraud  thereafter,  as  a  defense 


4.  Eeishus-Eemer  Land  Co.  v.  Ben- 
ner,  91  Minn.  401,  98  N.  W.  186. 

5.  Eothschild  v.  Burritt,  47  Minn. 
28,  49  N.  W.  393,  cancellation  of  cus- 
tomer's contract  with  broker's  consent. 

6.  Storer  v.  Markley,  164  Ind.  535, 
73  N.  E.  1081;  Hall  v.  Olson,  58  Ore. 
464,  114  Pae.  638  (withdrawal  of  land 
from  sale  must  be  alleged  to  be  avail- 
able). Contra,  Mott  v.  Minor,  11  Cal. 
App.   774,  106  Pac.  244. 

7.  St.  Felix  V.  Green,  34  Neb.  800, 
52  N.  W.  821. 

8.  Mo. — Gray  v.  Novinger,  166  Mo. 
App.  85,  147  S.  W.  1128;  Cook  v.  Piatt, 
126  Mo.  App.  553,  104  S.  W.  1131; 
Eeese  v.  Garth,  36  Mo.  App.  641.  Mont. 
Childs  V.  Ptomey,  17  Mont.  502,  43 
Pac  714.  N.  y. — Marks  v.  0 'Donnell, 
66  Misc.  147,  121  N.  Y.  Supp.  214; 
Duryee   v.  Lester,  75  N.  Y.   442. 

But  see  contra:  Eauers  Law,  etc.  Co. 
V.  Bradbury,  3  Cal.  App.  256,  84  Pac. 
1007;  Dillon  v.  Folsom,  5  Wash.  439,  32 
Pac.  216  (holding  it  may  be  raised  under 
the  general  denial). 

Where  the  defendant  sets  up  that 
plaintiff  who  was  the  agent  to  procure 
the  loan  was  the  agent  of  the  lender, 
the  plea  should  set  forth  how  such  in- 


terest was  adversely  affected,  and  that 
defendants  were  ignorant  of  the  fact 
that  plaintiff  was  the  agent  of  the  com- 
pany when  they  accepted  the  loan. 
Hanesly  v.  Monroe,  103  Ga.  279,  29 
S.  E.  928. 

Amendment. — Where  defendant  did 
not  know  of  such  double  agency  until 
during  the  course  of  the  trial,  leave  ^ 
should  be  asked  to  amend  the  answer 
by  setting  up  that  defense.  Gray  v. 
Novinger,  166  Mo.  App.  85,  147  S."  W. 
1128. 

9.  Winn  v.  Gilmer,  81  Tex.  345,  347, 
16  S.  W.  1058. 

10.  Since  under  the  pleadings  it  was 
incumbent  upon  the  broker  to  piove  a 
sale.  Wilson  v.  Ellis  (Tex.  Civ.  App.), 
106  S.  W.  1152. 

11.  The  reason  for  failure  must  be 
set  out.  Atterbury  v.  Hopkins,  122 
Mo.  App.  172,  99  S.  W.  11. 

For  example,  insolvency  or  inability 
to  pay.  Fairly  v.  Wappoo  Mills,  44  S. 
C.  227,  22  S.  E.  108. 

12.  Burr  v.  Penfield,  105  N.  Y.  Supp. 
939. 

13.  Scott  V.  Dillon,  109  N.  Y.  Supp. 
877. 

Under    California    Code    Civ.    Proc, 
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to  the  action  for  commissions,  it  must  be  pleaded  in  the  answe'r  to  be 
available." 

But  the  fact  that  the  contract  was  a  gambling  contract  and  that 
actual  deliveries  were  never  intended  need  not  be  alleged  but  may 
be  raised  under  the  general  denial." 

Want  of  Broker's  License.. —  The  fact  that  the  law  of  the  state  where 
the  cause  of  action  arose  precludes  a  recovery  for  commissions  where 
the  broker  had  no  license,  in  order  to  be  available  as  a  defense  in  an 
action  in  another  state,  must  be  alleged.^^ 

A  special  custom  whereby  the  broker  gave  the  principal  notice  of 
having  procured  a  purchaser  after  the  lapse  of  considerable  time 
between  the  employment  and  the  time  of  thus  procuring  a  purchaser, 
must  be  pleaded  in  order  to  be  available.^'^ 

Amendment.  —  The  general  rules  as  to  amendment  of  answers  apply 
in  actions  by  brokers.^** 

7.  Presumptions  and  Burden  of  Proof.  —  Though  a  statute  requires 
a  real  estate  broker  to  procure  a  license,  it  is  not  necessary  for  the 
broker  to  show  that  he  had  a  license." 


§447,  the  genuineness  and  due  execution 
of  an  alleged  written  contract  of  em- 
ployment, set  out  in  the  complaint,  must 
be  denied  under  oath  or  it  will  be 
deemed  admitted.  Cutten  v.  Pearsall, 
146  Cal.  690,  81  Pac.  25. 

14.  McAfee  v.  Bending,  36  Ind.  App. 
628,  76  N.  E.  412;  Eabb  V.  Johnson,  28 
Ind.   App.   665,   63    N.   E.   580. 

Facts  showing  fraud  and  not  mere 
averments  of  fraud  must  be  made.  Mc- 
Afee V.  Bending,  36  Ind.  App.  628,  76 
N.  E.  412;  Eabb  v.  Johnson,  28  Ind. 
App.  665,  63  N.  E.  580.  See  generally 
the  title  "Fraud  and  Deceit." 

An  allegation  "that  the  agent  fraud- 
ulently and  secretly  agreed  and  col- 
luded with  the  prospective  purchaser  to 
induce  the  appellant  to  convey  the  farm 
to  such  purchaser  in  even  exchange  for 
the  livery  stable  stock,  and  did  fraud- 
ulently persuade  and  undertake  to  in- 
duce the  appellant  to  make  the  trade, 
the  agent  well  knowing  that  the  livery 
stable  was  not  worth  as  much  as  the 
farm,"  is  insufficient  as  it  does  not 
allege  the  value  of  the  livery  stable 
stock  or  that  it  was  of  less  value  than 
the  farm.  Eabb  v.  Johnson,  28  Ind. 
App.  665,  63  N.  E.  580. 

15.  Hentz  v.  Miner,  58.  Hun  428,  12 
N.  Y.  Supp.  474. 

16.  Angell  v.  Van  Sehaick,  56  Hun 
247,   9   N.   Y.   Supp.   568. 

An  allegation  that  the  highest  court 
of  that  state  had  decided  "in  a  proper 
case"  before  it,  that  a  person  cannot 
recover    commissions    as    a    real-estate 
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broker  who  has  not  taken  out  a  license 
is  not  an  allegation  that  by  the  law 
of  such  state  such  a  recovery  cannot 
be  had.  There  should  be  an  allegation 
that  in  all  cases  where  there  is  no 
license  there  can  be  no  recovery,  or  the 
facts  of  the  particular  case  should  be 
set  forth.  Angell  v.  Van  Sehaick, 
supra. 

Must  show  that  the  contract  set  forth 
in  the  complaint  is  a  criminal  offense 
or  that  it  is  null  and  void,  or  is  pro- 
hibited by  statute  in  such  state.  An- 
gell V.  Van  Sehaick,  56  Hun  247,  9  N. 
Y.  Supp.  568. 

17.  Hayden  r.  Grillo's  Admr.,  42  Mo. 
App.  1.  See  generally  the  title  "Cus- 
toms and  Usages." 

18.  See  the  titles  "Amendments  and 
Jeofails ; "   "  Answers. '  * 

An  amendment  to  the  answer  after 
the  close  of  the  case  setting  up  that 
the  broker  failed  to  disclose  his  knowl- 
edge of  a  mortgage  upon  one  party's 
land  whereby  the  exchange  did  not  go 
through,  is  not  error  where  evidence 
of  such  fact  was  admitted.  Page  v. 
Voorhies,  16  K  Y.  Supp.  101,  40  N.  Y. 
St.   696. 

An  amendment  of  an  answer  admit- 
ting the  oral  agreement  but  pleading 
the  same  was  invalid  because  not  in 
writing  as  required  by  statute,  so  as 
to  deny  the  existence  of  the  contract  is 
permissible.  Jamison  V.  Hyde,  141  Cal. 
109,   74  Pac.   695. 

19.     Shepler  v.  Scott,  85  Pa.  329. 

See  generally  the  title  "Principal  and 
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Employment.  —  In  order  that  the  broker  may  recover  his  commissions 
it  is  incumbent  upon  him  to  establish  by  a  clear  preponderance  of 
evidence  either  an  express-"  or  implied  contract  of  employment  by 
the  defendant,-^  or  by  some  person  on  his  behalf  duly  authorized.^^ 
And  where  the  statute  requires  a  written  contract  of  employment, 
the  broker  has  the  burden  of  proving  such  written  contract  where  the 
statute  is  pleaded.^^  After  the  establishment  of  the  agency,  the  burden 
of  proving  abandonment  by  the  broker  is  upon  the  defendant.-* 

Revocation  of  Employment.  —  The  burden  of  proving  revocation  of  the 
employment  before  a  purchaser  was  procured  is  upon  the  defendant.-^ 

Alleging  Sale  or  Procurance  of  Purchaser.  —  Unless  the  contract  of  em- 


Agent,"  in  the  Excyclop.edia  of  Evi- 
dence. 

A  license  will  be  presumed  in  the  ab- 
sence of  proof  to  the  contrary.  Mun- 
son  V.  Fenno,  87  111.  App.  655. 

20.  Ala.— Stevens  r.  Bailev,  149  Ala. 
256,  42  So.  740.  Colo.— Geier  v.  How- 
ells,  47  Colo.  345,  107  Pac.  255.  111. 
Hammond  v.  Mitchell,  61  111.  App.  144 
la. — Harrison  v.  Pusteoska,  97  Iowa  166, 
66  N.  W.  93.  N.  Y.— M'Corry  v.  Wiarda 
&  Co.,  134  N.  Y.  Supp.  667;  Eoome  V. 
Robinson,  99  App.  Div.  143.  90  N.  Y. 
Supp.  1055;  Lord  r.  U.  S.  Transp.  Co., 
128  K  Y.  Supp.  451,  463;  Einhorn  v. 
Derby  &  Co.,  128  N.  Y.  Supp.  659; 
Cooper  V.  Lawrence,  110  N.  Y.  Supp. 
238;  Schatzberg  t:  Groswirth,  84  N.  Y. 
Supp.  259;  Harrell  v.  Veith.  13  K  Y. 
St.  738.  Pa.— Kevser  v.  Reilly,  191  Pa. 
271,  43  Atl.  317.  Tex.— English  v.  Wm. 
George  Realty  Co.,  55  Tex.  Civ.  App. 
137,  117  S.  W.  996. 

In  an  action  to  recover  for  losses  in- 
curred in  purchasing  stock  for  defend- 
ant at  his  instance,  the  burden  of  show- 
ing the  purchase  of  stock  and  the  hold- 
ing for  defendant  is  upon  the  complain- 
ant. Hately  v.  Kiser,  253  HI.  288,  97 
N.   E.   651. 

•  Where  an  exclusive  right  to  sell  is 
claimed  by  the  broker,  and  he  alleges 
a  breach  of  such  agreement  and  a  sale 
by  the  owner,  it  is  incumbent  upon  the 
broker  to  prove  such  exclusive  right. 
Wyckoff  V.  Taylor,  13  Daly  (N.  Y.) 
564. 

In  a  suit  against  a  corporation  to  re- 
cover commissions,  the  broker  must  es- 
tablish his  employment  by  a  competent 
party  authorized  to  bind  the  corpora- 
tion, or  prove  a  subsequent  knowledge 
of,  adoption  and  ratification  of  his 
services  by  the  corporation.  Twelfth 
St.  Market  Co.  v.  Jackson,  102  Pa.  269. 


For  Definite  Time. — The  law  presumes 
that  all  general  employments  are  at  will 
and  the  lourden  of  proving  employment 
for  a  definite  time  is  upon  the  broker. 
Rowan  v.  Hull,  55  W.  Va.  335,  47  S.  E. 
92. 

21.  Richardson  r.  Hoyt,  60  Iowa  68, 
14  N.  W.  122. 

Ratification. — 'Chilton  v.  Butler,  1  E. 
D.  Smith  (N.  Y.)  150;  Twelfth  St.  Mar- 
ket Co.  V.  Jackson,  102  Pa.  269. 

Knowledge  of  the  terms  of  the  sale 
must  be  shown  in  order  that  a  ratifica- 
tion of  a  sale  upon  unauthorized  terms 
may  be  inferred.  Knowledge  of  a  sale 
is  not  enough.  Moze  v.  Gordon,  96  Cal. 
61,  30  Pac.  962. 

The  burden  of  showing  that  the  prin- 
cipal received,  accepted,  and  retained 
the  proceeds  of  a  sale  upon  unauthorized 
terms  for  several  months  is  not  upon 
the  defendant,  but  the  plaintiff  suing 
the  broker  for  damages  resulting  there- 
from must  prove  such  facts  as  would 
enable  the  plaintiff  to  rescind  the  sale. 
Lunn  V.  Guthrie,  115  Iowa  501,  88  N.  W. 
1060. 

22.  Husband  and  Wife. — The  broker 
must  show  an  employment  by  the  per- 
son to  be  charged,  or  his  duly  authorized 
agent.  A  wife  has  no  implied  authority 
to  employ  a  broker  to  sell  her  hus- 
band's property.  Harrell  r.  Veith,  13 
N.  Y.  St.  738;  Harper  v.  Goodell,  10 
Abb.  N.  C.  (N.  Y.)  161,  62  How.  Pr. 
288.  Nor  has  the  husband  authority 
to  act  for  his  wife.  Funk  v.  Latta,  43 
Neb.  739,  62  N.  W.  65. 

23.  Jamison  t'.  Hyde,  141  Cal.  109, 
74  Pac.  695;  Turner  v.  Lane,  93  N.  Y. 
Supp.  1083. 

24.  McFarland  v.  Boucher,  153  Iowa 
716,  134  N.  W.  91. 

25.  Bourke  v.  Van  Keuren,  20  Colo. 
95,  36  Pac.   882. 
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ploynient  gives  the  broker  an  exclusive  agency,-"  before  the  broker  can 
recover  his  commission,  where  he  relies  upon  an  executed  contract, 
he  must  show  a  full  performance  of  his  contract  upon  his  part  by 
showing  not  only  a  binding  contract  of  sale,^^  or,  if  no  sale  was  made, 
that  he  procured  a  purchaser  able,  willing  and  ready  to  purchase 
at  the  price  and  upon  the  terms  specified  by  the  principal,-^  but  also 
that  he  was  the  p>rocuring  and  efficient  cause  of  the  sale.-^  If  the 
proposed  purchaser  was  accepted  by  the  principal,  however,  in  the 
absence  of  evidence  to  the  contrary  it  will  be  presumed  that  the  pro- 
posed purchaser  was  solvent  and  pecuniarily  able  to  perform  the 
contract  which  he  offered  to  make,  and  it  will  devolve  upon  the  prin- 


26.  Where  tlie  contract  of  employ- 
ment provided  that  the  commissions 
became  due  "in  the  event  of  withdraw- 
ing the  sale  of  said  property  during 
each  term,"  it  is  not  essential  to  make 
out  plaintiff's  case  that  he  should  have 
found  a  purchaser.  Maze  V.  Gordon,  96 
Cal.  61,  30  Pac.  962. 

27.  Lawrence  v.  Ehodes,  188  111.  96, 

58  N.  E.  910,  reversing  87  111.  App.  672; 
Stotts  V.  Miller,  128  Iowa  633,  105  N. 
W.  127. 

Where  the  employment  is  limited  to 
certain  property,  the  broker  must  show 
that  the  property  sold  is  within  the  de- 
scription. Maze  V.  Gordon,  96  Cal.  61, 
30  Pac.  962. 

Signature  of  Wife  Eeqmred.  —  The 
burden  of  showing  that  the  broker  was 
to  procure  the  signature  of  defendant's 
wife  to  the  contract  of  sale  before  he 
was  entitled  to  a  commission  is  upon 
the  defendant.  Marlin  v.  Sipprell,  93 
Minn.  271,  101  N.  W.  169. 

Failure  To  Inspect  Properties. — If  the 
contract  is  for  an  exchange  of  properties 
and  part  of  the  contract  was  that  the 
properties  should  be  inspected,  but  that 
the  failure  to  inspect  the  property  with- 
in a  specified  number  of  days  would 
render  the  contract  binding,  the  failure 
to  inspect  within  such  time  is  a  part 
of  the  plaintiff's  case.  Stotts  v.  Mil- 
ler, 128  Iowa  633,  105  N.  W.  127. 

28.  Cal. — Mattingly  v.  Pennie,  105 
Cal.  514,  39  Pac.  200,  45  Am.  St.  Eep. 
87.     Ga.— Phinizy  v.  Bush,  129  Ga.  479, 

59  S.  E.  259;  Davis  v.  Morgan,  96  Ga. 
518,  23  S.  E.  417.  111.— Hammond  v. 
Mitchell,  61  111.  App.  144;  Leahy  v. 
Hair,  33  111.  App.  461.  la.— Weeks  v. 
Hazard,  121  K  W.  1058.  N.  Y.— Shapiro 
V.  Nadler,  99  N.  Y.  Supp.  879;  Kirwan 
V.  Barney,  27  Misc.  181,  57  N.  Y.  Supp. 
812. 

Defect  of  Title. — But  where  no  writ- 
ten contract  of  sale  has  been  procured, 
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and  the  proposed  purchaser  declines  to 
take  the  property  on  account  of  some 
supposed  infirmity  in  the  title,  it  is 
incumbent  upon  the  broker  in  order  to 
recover,  to  show  by  competent  evidence 
that  the  defect  actually  exists.  Brack- 
enridge  v.  Claridge,  91  Tex.  527,  44 
S.  W.  819,  43  L.  E.  A.  593,  reversing 
43  S.  W.  1005. 

If  the  payment  of  the  commission  is 
dependent  upon  the  purchaser's  pay- 
ment of  the  purchase  price,  the  broker 
must  show  payment  of  the  price,  or 
that  the  failure  to  pay  it  was  due  to 
the  defendant.  Burnett  v.  Edling,  19 
Tex.  Civ.  App.  711,  48  S.  W.  775. 

Where  the  employment  is  to  purchase 
certain  property  at  a  specified  price  be- 
fore the  broker  can  recover  his  com- 
mission therefor  he  must  prove  that  the 
person  produced  as  such  owner  was 
willing  to  sell  at  the  specified  price,  and 
that  such  person  was  able  to  convey  a 
transferable  title.  Anderson  v.  John- 
son, 16  N.  D.  174,  112  N.  W.  139. 

29.  111.— Davis  v.  Cassette,  30  111. 
App.  41.  Md. — Martien  v.  Baltimore, 
109  Md.  260,  71  Atl.  966;  Walker  v. 
Baldwin,  106  Md.  619,  68  Atl.  25.  N.  Y. 
Cooper  V.  Lawrence,  110  N.  Y.  Supp. 
238;  Eoome  v.  Eobinson,  90  N.  Y.  Supp. 
1055;  Schatzberg  v.  Groswirth,  84  N." 
Y.  Supp.  259.  Tex. — English  V.  George 
Eealty  Co.,  55  Tex.  Civ.  App.  137,  117 
S.  W.  996. 

Where  the  principal  refuses  to  make 
a  contract  with  the  purchaser,  it  is  in- 
cumbent upon  the  broker  to  prove  the 
purchaser's  financial  ability.  Colo. 
Colburn  V.  Seymour,  32  Colo.  430,  76 
Pac.  1058.  la.— Dent  v.  Powell,  93 
Iowa  711,  61  N.  W.  1043.  Ky.— Cole- 
man  v.  Meade,   13   Bush   358. 

Contra,  Hart  v.  Hoffman,  44  How. 
Pr.  (N.  Y.)  168;  Cook  v,  Kroemeke,  4 
Daly  (N,  Y.)  268. 
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cipal  to  prove  that  the  purchaser  so  accepted  was  not  able  to  comply 
with  his  contract.^'' 

Fraud  and  Bad  Faith.  —  Actions  of  this  kind  are  no  exception  to  the 
general  rule  that  the  burden  of  proving  fraud  is  upon  the  party  alleg- 
ing it.  2^  Thus,  where  bad  faith  is  imputed  to  the  broker,^-  or  a  stock 
transaction  is  imputed  to  be  a  gambling  one,  and  a  purchase  of  stock 
not  contemplated  by  the  parties,  the  burden  of  proof  is  upon  the  party 
alleging  it.^^ 

Dual  Agency.  — As  under  an  employment  to  make  an  exchange  of 
real  estate  the  principal  has  a  right  to  assume  that  the  broker  is  acting 
solely  in  his  interest  until  apprised  to  the  contrary;  the  onus  rests  with 
the  broker  to  show  that  the  dual  agency  was  with  the  knowledge  and 
consent  of  the  principal.^* 

Commissions.  —  If  the  time  originally  specified  for  securing  a  pur- 
chaser has  expired  and  been  continued,  in  the  absence  of  a  special 
agreement  to  the  contrary  it  is  presumed  that  he  intended  to  con- 
tinue at  the  original  rate  of  compensation.^^  The  burden,  however, 
of  showing  facts  reducing  the  recovery^*^  or  a  modification  of  the  con- 
tract making  the  payment  of  commissions  conditional  upon  the  per- 
formance of  the  contract,'^  or  waiving  the  commissions  entirely,  is 
upon  the  party  asserting  it.^^ 

8.  Questions  of  Law  and  Fact.  —  In  actions  for  commissions  for 
the  sale  of  real  estate,  such  questions  as  whether  the  person  procuring 
the  purchaser  was  a  middleman  or  a  mere  agent  for  both  parties,^^ 
or  was  a  real  estate  broker  within  a  statutory  provision  requiring  him 
to  secure  a  license;**^  whether  the  loan  was  a  real  estate  transaction 


30.  XJ.  S. — Stelnbach  v.  Montpelier 
Carriage  Co.,  37  Fed.  760.  Ga.— Phinizy 
V.  Bush,  129  Ga.  479,  59  S.  E.  259;  Davis 
f.  Morgan,  96  Ga.  518,  23  S.  E.  417. 
111.— Springer  v.  Orr,  82  111.  App.  558. 
Ind.— St;  uflfer  v.  Linenthal,  29  Ind. 
App.  305  64  N.  E.  643;  McFarland  v. 
Lillard,  2  Ind.  App.  160,  28  N.  E.  229, 
50  Am.  S-. .  Eep.  234.  Minn. — Grosse  v. 
Cooley,  4.'  Minn.  188.  45  N.  W.  15. 
N.  H. — Pprker  v.  Estabrook,  68  N.  H. 
349,  44  Atl.  484.  S.  C— Fairly  f. 
Wappoo  Mills,  44  S.  C.  227,  22  S.  E. 
108,  29  L.  E.  A.  215. 

31.  Cook  V.  Piatt,  126  Mo.  App.  553, 
104  S.  W.  1131. 

See  generally  the  title  "Fraud  and 
Deceit. ' ' 

32.  Buckingham  V.  Harris,  10  Colo. 
455,  15  Pac.  817.  Contra,  Roome  v. 
Robinson,  90  N.  Y.  Supp.  1055. 

33.  King  V.  Zell,  105  Md.  435,  66 
Atl.  279. 

34.  Hannan  v.  Prentis,  124  Mich. 
417,  83  N.  W.  102;  Robinson  v.  Clock, 
38  App.  Div.  67,  55  N.  Y.  Supp.  976. 


35.  Ice  V.  Maxwell,  61  W.  Va.  9,  55 
S.  E.  899. 

36.  A  broker  who  has  been  pre- 
vented, by  the  act  of  the  principal, 
from  receiving  the  compensation  agreed 
upon,  is  entitled  to  ask  for  a  full  in- 
demnity when  he  is  without  fault,  and 
the  onus  of  reducing  the  recovery  is 
properly  thrown  upon  the  defendant. 
Norman  v.  Vandenberg,  157  Mo.  App. 
488,  138  S.  W.  47. 

37.  The  burden  of  proving  a  subse- 
quent modification  of  the  contract  by 
which  the  broker  was  to  make  the  pay- 
ment of  commissions  contingent  upon 
the  purchaser's  carrying  out  the  con* 
tract  is  upon  the  party  asserting  it. 
Grausbury  r.  Saterbak,  116  Minn.  339, 
133  N.  W.  851. 

38.  Romans  v.  Thew,  142  Iowa  89, 
120  N.  W.  629. 

39.  Clark  v.  Allen,  125  Cal.  276,  57 
Pac.  985. 

40.  Raeder  v.  Butler,  19  Pa.  Super. 
604. 

Vol.  VIII 


902 


FACTORS  AND  BROKERS 


or  a  loan  with  a  mortgage  as  collateral,  are  for  the  jury  where  the 
evidence  is  conflicting.'^^ 

Employment.  —  Ordinarily  such  questions  as  the  existence  or  non- 
existence of  a  contract  of  employment,  between  the  principal  and  the 
broker,'-  whether  such  cmplo^nnent  was  obtained  through  fraud," 
and  the  terms  of  the  employment,  are  for  the  jury  on  conflicting 
evidence."  But  where  the  broker's  authority  is  conferred  by  writing, 
the  determination  of  the  nature  and  extent  of  the  agent's  powers  are 
matters  of  law  for  the  court.*^  If  the  question  whether  the  defendants 
entered  into  a  contract  with  the  broker  is  a  mixed  question  of  law 
and  fact,  it  is  error  to  submit  such  cpestion  to  the  jury.**^  Such  ques- 
tions as  who  employed  the  broker,*^  and  whether  another  had  authority 
to  employ  a  broker  upon  defendant's  behalf,  are  for  the  jury  where 
the  evidence  as  to  such  questions  is  conflicting.^* 

If  the  agency  grows  out  of  transactions  in  pais  or  is  to  be  inferred  from 
the  conduct  or  relations  of  the  parties  to  each  other,  the  existence  of 
the  agency  and  the  nature  and  extent  of  the  agent's  powers  are  ques- 
tions of  fact  to  be  found  by  the  jury  from  the  evidence.^^ 

Ratification.  —  Whether  the   employment   had   been  ratified   by  the 


41.  Ringgold  r.  Ehodes,  132  Pa.  189, 
18  Atl.  1118. 

42.  U.  S. — Gamble  v.  Cleveland,  etc. 
Co.,  158  Fed.  49,  85  C.  C.  A.  379;  Ply- 
mer  v.  Hartford,  etc.  Co.,  103  Fed.  674. 
Ala. — Stevens  v.  Bailey,  149  Ala.  256, 
42  So.  740.  la.— Lee  v.  Conrad,  140 
Iowa  16,  117  N.  W.  1096;  Evan  v.  Page, 
123  Iowa  246,  98  N.  W.  768;  Harrison 
V.  Pusteoska,  97  Iowa  166,  66  N.  W. 
93.  Mass. — Monk  v.  Parker,  180  Mass. 
246,  63  N.  E.  793.  Mich.— Codd  v. 
Seitz,  94  Mich.  191,  53  N.  W.  1057. 
N.  J. — Longstreth  v.  Korb,  64  N.  J.  L. 
112,  44  Atl.  934.  N.  Y.— Tinkham  V. 
Knox,  46  N.  Y.  St.  20,  18  N.  Y.  Supp. 
433;  De  Mars  v.  Boehm,  6  Misc.  38,  26 
N.  Y.  Supp.  67,  56  N.  Y.  St.  612. 
N.  D. — Anderson  v.  Johnson,  16  N.  D. 
174,  112  N.  W.  139.  Pa.--Carter  v. 
Moss,  210  Pa.  612,  60  Atl.  310;  Lamb 
f.  Prettyman,  33  Pa.  Super.  190;  Dixon 
&  Co.  V.  Daub,  17  Pa.  Super.  168.  Utah. 
Genter  v.  Conglomerate  Min.  Co.,  23 
Utah  165,  64  Atl.  362.  Wash.— Krug 
V.  Hendericks,  41  Wash.  410,  83  Pac. 
417. 

43.  Larson  v.  Thoma,  143  Iowa  338, 
121  N.  W.  1059. 

44.  la. — :Dunlap  v.  Anderson,  153 
Iowa  488,  133  N.  W.  910;  Ryan  v. 
Page,  123  Iowa  246,  98  N.  W.  768. 
Minn. — Merriam  v.  Johnson,  86  Minn. 
61,  90  N.  W.  116.  Pa.— Carter  v.  Moss, 
210  Pa.  612,  60  Atl.  310. 
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The  question  as  to  whether  the  terms 
of  the  agreement  were  that  an  exchange 
should  be  consummated  before  the 
broker  should  be  entitled  to  commis- 
sions is  for  jury  where  the  evidence  is 
conflicting.  Schultz  v.  Eberle,  124  Wis. 
594,  102  N.  W.  1055. 

The  question  whether  or  not  the  con- 
tract of  employment  allowed  the  broker 
to  sell  at  any  price  above  a  specified 
price  per  acre  in  any  way  he  chose, 
even  to  himself,  is  for  the  jury.  Mer- 
riam V.  Johnson,  86  Minn.  61,  90  N.  W. 
116. 

45.  Groscup  v.  Downey,  105  Md.  278, 
65  Atl.  930. 

46.  Kilpatrick  v.  McLaughlin,  108 
111.   App.   463. 

47.  Roome  V.  Robinson,  90  N.  Y, 
Supp.  1055. 

If  the  evidence  is  conflicting  the  jury 
must  decide  whether  the  contract  of  em- 
ployment was  made  with  another  per- 
sonally or  with  him  as  agent  for  a  com- 
pany (Genter  17.  Conglomerate  Min.  Co., 
23  Utah  165,  64  Pac.  362);  and  whether 
the  broker  was  the  agent  of  the  seller 
or  the  purchaser  (Roome  v.  Robinson, 
90  N.  Y.  Supp.  1055). 

48.  Munson  v.  Fenno,  87  111.  App. 
655;  Eckert  r.  Collot,  46  111.  App.  361; 
Phillips  V.  Hazen,  122  Iowa  475,  98 
N.  W.  305. 

49.  Groscup  v.  Downey,  105  Md.  273, 
65  Atl.   930. 
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principal  is  a  question  of  fact  for  the  jury  from  all  the  facts  and  cir- 
cumstances of  the  case.^'' 

Abandonment,  Revocation  and  Reinstatement.  —  Where  the  evidence  is 
conflicting,  questions  as  to  abandonment  of  the  agency  by  the  broker,^^ 
mutual  rescission  of  the  contract,^^  revocation  of  the  broker's  employ- 
ment,^^ the  time  of  revocation  of  the  agency,^*  the  good  faith  of  the 
attempted  revocation,^^  as  well  as  whether  the  contract  has  been  ex- 
tended,^^  or  renewed  after  a  revocation  by  the  withdrawal  of  a  member 
of  a  partnership,  are  for  the  jury.^^  _ 

Performance  and  Excuse  For  Non-Performance.  —  Such  questions  as 
whether  the  broker  performed  the  services  required  of  him  under  the 
terms  of  the  contract,^®  or  whether  the  refusal  to  exchange  was  without 
sufficient  cause,  are  ordinarily  for  the  jury.^^  What  is  a  reasonable 
time  for  surveying  the  land  and  furnishing  an  abstract  of  title  is  a 
question  for  the  jury,  to  be  determined  from  all  the  circumstances 
shown  by  the  evidence.'^" 

Ability,  Readiness  and  Willingness  of  Purchaser. —  Whether  the  pur- 
chaser produced  was  ready,  willing  and  able  to  comply  with  the  prin- 
cipal's requirements  is  for  the  jury.^^  Ordinarily  a  decision  as  to 
whether  or  not  the  broker's  efforts  were  the  efficient  and  procuring 
cause  of  the  sale  is  for  the  jury.*^-  So,  too,  the  decision  as  to  whether 
there  was  a  meeting  of  minds  between  the  purchaser  and  vendor  as 


50.  Genter  v.  Conglomerate  Min.  Co., 
23  Utah  105,  64  Pac.  362. 

51.  Holmes  v.  Eriksen,  66  K  Y. 
Supp.  1090;  Peters  v.  Holmes,  45  Pa. 
Super.  278. 

52.  Marland  V.  Stanwood,  101  Mass. 
470. 

53.  Ala. — Hutto  V.  Stough,  157  Ala. 
566,  47  So.  1031.  N.  Y.— Diamond  f. 
Wheeler,  80  App.  Div.  58,  80  N.  Y. 
Supp.  416;  Ames  v.  M'Nally,  6  Misc. 
93,  26  N.  Y.  Supp.  7.  Wash.— Larson 
V.    Lorer,    48    Wash.    551,    94    Pac.    109. 

54.  Hoehn  v.  Mudge,  133  111.  App. 
193. 

55.  ni.— Hoehn  v.  Mudge,  133  111. 
App.  193.  Mass. — 'Woods  v.  Lowe,  207 
Mass.  1,  92  N.  E.  772.  N.  Y.— Ames 
V.  McNally,  6  Misc.  93,  26  N.  Y.  Supp. 
7,  55  N.  Y.  St.  402. 

Whether  the  revocation  of  the  con- 
tract was  in  pursuance  of  a  conspiracy 
with  a  plaintiff's  partner  so  as  to  de- 
prive plaintiff  of  the  benefits  of  the 
contract  is  a  matter  for  the  jury.  Long- 
worth  v.  Stevens  (Tex.  Civ.  App.),  145 
S.  W.  257. 

56.  Ice  i:  Maxwell,  61  W.  Va.  9,  55 
S.   E.  899. 

57.  Aremts  v.  Castleman,  11  Va. 
509. 

58.  Carter  v.  Moss,  210  Pa.  612,  60 
Atl.  310. 


59.  Stockton  v.  Crow  (Tex.  Civ. 
App.),  132  S.  W.  952. 

60.  Asher  v.  Asher,  141  Ky.  268,  132 
S.  W.  415. 

So  if  the  evidence  is  conflicting  as 
to  whether  a  certain  time  is  reasonable 
or  not.  Asher  v.  Asher,  141  Ky.  268, 
132  S.  W.  415,  two  months. 

61.  la. — Lieuwen  v.  Kline,  142  Iowa 
14,  120  N.  W.  312;  McDermott  v.  Ma- 
honey,  139  Iowa  292,  115  N.  W.  32,  116 
N.  W.  788.  N.  Y.— Cox  f.  Hawke,  93 
N.  Y.  Supp.  1117.  Tex. — Smye  v.  Groes- 
beck    (Tex.   Civ.   App.),   73   S.   W.   972. 

Whether  actual  purchase  of  the  prop- 
erty was  only  prevented  by  defendant's 
inability  or  unwillingness  to  give  good 
title  as  agreed  is  also  for  the  jury. 
Cox  V.  Hawke,  93  N.  Y.  Supp.  1117. 

62.  HI. — Richman  V.  Levine,  152  111. 
App.  40;  Eeed  v.  Young,  146  111.  App. 
210;  Hoehn  v.  Mudge,  133  111.  App.  193. 
Ind. — Bowser  v.  Mick,  29  Ind.  App.  49, 
62  N.  E.  513.  la.— Fenton  v.  Miller, 
153  Iowa  747,  134  N.  W.  95,  citing 
Hanna  v.  Collings,  69  Iowa  51,  28  N.  W. 
431;  Rounds  v.  Alee,  116  Iowa  345,  89 
N.  W.  1098;  Reid  v.  McNerney,  128 
Iowa  350,  103  N.  W.  1001.  Md.— Slagle 
r.  Russell,  114  Md.  418,  80  Atl.  164. 
Mass. — Woods  v.  Lowe,  207  Mass.  1, 
92  N.  E.  772;  Cadigan  v.  Crabtree,  192 
Mass.  233,  78  N.  E.  412.     Minn.— Dif- 
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to  the  terms  of  sale  so  as  to  constitute  a  sale,*'^  whether  the  purchaser's 
acceptance  was  absolute  or  conditional,''*  whether  or  not  it  was  made 
after  the  termination  of  the  contract,^^  whether  the  stipulated  price 
was  waived,"''  as  well  as  whether  the  purchasers  would  have  given 
the  stipulated  price,  is  for  the  jury  upon  conflicting  evidence."'' 

Payment  of  Compensation. —  Such  questions  as  whether  the  services 
were  rendered  under  an  understanding  that  they  were  to  be  paid  for,"^ 
were  only  to  be  paid  for  upon  certain  conditions,"'*  the  time  of  pay- 
ment,^'' the  medium  of  payment,^^  what  commissions  were  agreed 
upon,'-  the  existence  or  non-existence  of  a  custom  as  to  the  time  of 
payment,^''  and,  if  such  custom  existed,  wdiether  or  not  the  parties 
contracted  with  reference  thereto,  are  for  the  jury  where  the  evidence 
is  conflicting.'^* 

The  meaning  of  an  agreement  is  for  the  court  where  its  terms  are 
not  in  dispute." 


fert  V.  Adams,  112  Minn.  443,  128  K  W. 
467.  Mo. — Murphy  v.  Knights  of  Col. 
Bldg.  Co.,  155  Mo.  App.  649,  135  S.  W. 
446;  Kinder  1>.  Pope,  106  Mo.  App.  536, 
80  S.  W.  315.  N.  J. — Weeks  f.  Smith, 
79  N.  J.  L.  388,  75  Atl.  773;  Long- 
streth  V.  Korb,  64  N.  J.  L.  112,  44 
Atl.  934.  N.  Y. — Kalkstein  v.  Jackson, 
116  N.  Y.  Supp.  302;  Friedman  v.  Guth, 
113  N.  Y.  Supp.  11;  Tieck  v.  McKenna, 
101  N.  Y.  Supp.  317;  Connelly  v.  Briggs, 
31  App.  Div.  626,  52  N.  Y.  Supp.  553. 
Pa.— Black  v.  Snook,  204  Pa.  119,  53 
Atl.  648;  Peters  i\  Holmes,  45  Pa. 
Super,  278.  S.  C. — Goldsmith  v. 
Coxe,  80  S.  C.  341,  61  S.  E.  555.  Va. 
Shea  Eealty  Corp.  v.  Page,  111  Va.  490, 
69  S.  E.  327.  Wis. — Burdon  V.  Brique- 
let,  125  Wis.  341,  104  N.  W.  83;  Wyss 
V.  Grunert,  108  Wis.  38,  83  N.  W.  1095. 
It  follows  that  where  two  or  more 
brokers  have  the  property  listed,  and 
each  does  something  toward  effecting  a 
sale,  the  question  which  one's  efforts 
induced  it  is  also  for  the  jury.  Fenton 
V.  Miller,  153  Iowa  747,  134  N.  W.  95, 
100. 

63.  Culbertson  v.  Mann,  30  Okla.  249, 
120  Pac.  918. 

64.  Condict  v.  Cowdery,  46  N.  Y.  St. 
896,  19  N.  Y.  Supp.  699  (whether  ab- 
solute or  mere  option) ;  Clendenon  V. 
Pancoast,  75  Pa.  213. 

65.  Weisels  &  Gerhart,  etc.  Co.  v. 
Epstein,  157  Mo.  App.  101,  137  S.  W. 
326. 

Whether  the  sale  was  consummated 
prior  to  a  certain  date  when  the  option 
expired  is  for  the  jury  where  the  evi- 
dence is  conflicting.  Wells  V.  Hocking 
Valley  Coal  Co.,  157  Iowa  526. 
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66.  Hill  r.  Wheeler,  2  Ga.  App.  349, 
58  S.  E.  502. 

67.  Hill  I'.  Wheeler,  2  Ga.  App.  349, 
58  S.  E.  502. 

68.  Armstrong  v.  Ft.  Edward,  159 
N.  Y.  315,  53  N.  E.  1116. 

69.  Whether  or  not  the  parties  con- 
templated that  it  should  be  a  prere- 
quisite that  a  certain  amount  of  cash 
be  realized  for  the  defendant  before 
the  broker  would  be  entitled  to  a  com- 
mission is  for  the  jury.  West  V.  Demme, 
128  Mich.  11,  87  N.  W.  95. 

70.  The  question  as  to  whether  the 
broker  was  to  wait  until  the  collection 
of  the  mortgage  (Marx  v.  Otto,  117 
Mich.  510,  76  N.  W.  7),  or  until  the 
first  of  several  notes  should  be  paid  is 
for  the  jury  (Evans  V.  Eockett,  32  Pa. 
Super.  365). 

Whether  the  commission  was  to  be 
paid  upon  completion  of  the  sale  or 
upon  the  signing  of  the  contract  is  for 
the  jury.  Tracy  Land  Co.  v.  Polk,  etc. 
Co.,  131  Iowa  40,  107  N.  W.  1029. 

71.  Morey  i\  Harvey,  18  Colo.  40, 
31  Pac.  719. 

72.  Eoney  v.  Healy,  170  Mich.  46, 
135  N.  W.  959;  Stockton  v.  Crow  (Tex. 
Civ.  App.),  132  S.  W.  952. 

73.  Sawyer  v.  Deicken,  56  Misc.  634, 
107  N.  Y.  Supp.  560. 

74.  Sawyer  v.  Deicken,  56  Misc.  634, 
107    N.   Y.    Supp.    560. 

75.  Gransbury  v.  Saterbak,  116 
Minn.   339,  133   N.  W.   851. 

Where  there  is  no  conflict  in  the  evi- 
dence as  to  the  modification  of  the 
contract  of  employment  as  to  the  time 
of  payment  of  the  commissions  it  is 
a  question  for  the  court  to   say  what 
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Good  Faith,  and  Concealment.  —  Both  the  good  faith  of  the  principal 
in  dealing  direct  with  the  broker's  customer  so  as  to  deprive  him  of 
his  commission/^  and  the  good  faith  of  the  broker,  are  for  the  juryJ^ 

Usury. —  So,  too,  the  question  whether  the  agreement  of  employment 
was  as  broker  to  secure  a  loan  or  was  a  mere  cover  for  usury  is  for 
the  jury."^ 

9.  Judgment.  —  If  several  co-tenants  jointly  employ  a  broker  to 
sell  their  land,  the  judgment  cannot  be  apportioned,  and  the  propor- 
tion of  one  be  recovered  of  him  and  the  others  discharged  by  the  juryJ^ 

B.  Action  Against  Broker.  —  1.  Form  of  Action.  —  Where  the 
broker  has  retained  wrongfully  some  of  the  proceeds  of  sale  for  credits 
claimed  by  him,^°  or  has  secured  possession  of  land  by  false  represen- 
tations and  has  sold  it  to  innocent  persons,  retaining  the  proceeds, 
an  action  for  money  had  and  received  can  be  maintained  against  him.^^ 

2.  Pleadings.  —  In  an  action  for  an  accounting  for  the  proceeds 
of  a  sale,  the  fact  that  the  relation  between  the  principal  and  broker 
was  erroneously  alleged  to  be  that  of  a  partnership  is  immaterial.^^ 

If  the  principal  sues  for  the  amount  received  in  excess  of  the  sum 
which  the  broker  falsely  represented  as  the  selling  price,  an  express 
averment  that  the  property  sold  for  a  specified  sum  is  not  necessary 
where  the  fact  is  clearly  sho^vn  from  the  facts  averred.*"^ 


the  parties  intended  by  the  conversa- 
tion testified  to  considering  the  lan- 
guage used  and  the  surrounding  circum- 
stances. Gransbury  v.  SaterlDak,  116 
Minn.  339,  133  N.  W.  851. 

76.  As  where  the  vendor  prevented 
the  sale  by  taking  the  matter  out  of 
the  broker's  hands  and  selling  to  the 
latter 's  customer  at  a  reduced  price 
(Hill  V.  Wheeler,  2  Ga.  App.  349,  58 
S.  E.  502) ;  or  where  after  employing 
the  broker  to  purchase  certain  land  the 
principal  purchased  direct  from  the 
owner  (Geery  v.  Pollock,  44  N.  Y.  Supp. 
673). 

Whether  the  vendor  knowingly  dealt 
through  one  broker  with  a  customer 
produced  by  anothef  broker  is  a  ques- 
tion of  fact  for  the  jury.  Jennings  v. 
Trummer,   52   Ore.   149,  96   Pac.   874. 

77.  Eoome  v.  Eobinson,  90  N.  Y. 
Supp.  1055;  Vandevort  v.  Wheeling,  etc. 
Co.,  194  Pa.  118,  45  Atl.  86  (several 
members  of  a  co-partnership  employed 
by  defendant,  acting  as  managers  of 
another  firm  employed  by  the  vendor). 

Thus  the  question  whether  the  broker 
acted  in  good  faith  in  procuring  a  pur- 
chaser for  the  minimum  figure  instead 
of  a  higher  figure  (Lichtenstein  v.  Case, 
99  App.  Div.  570,  9]  N.  Y.  Supp.  57), 
or  was  acting  for  both  parties  unknown 
to  the  seller  (Ilann  v.  Prettier,  107  N. 
Y.   Supp.  78;   Center    v.    Conglomerate 


Min.  Co.,  23  Utah  165,  64  Pac.  362), 
or  was  guilty  of  a  breach  of  duty  so 
as  to  forfeit  his  commission  (Page  V. 
Voorhies,  40  N.  Y.  St.  696,  16  N.  Y. 
Supp.  101),  is  for  the  jury. 

Whether  failure  of  the  vendor  to  in- 
form the  broker  of  the  name  of  the 
party  to  whom  he  had  sold  the  house 
was  such  a  concealment  as  to  a  mate- 
rial fact  that  under  all  the  circum- 
stances as  to  entitle  the  broker  to  avoid 
a  settlement  with  him  as  to  the  com- 
mission, is  one  of  fact  for  the  jury. 
Newhall  v.  Pierce,  115  Mass.  457. 

78.  Cockle  r.  Flack,  93  U.  S.  344,  23 
L.  ed.  949;  Lechnyr  v.  Germansky,  113 
N.  Y.  Supp.  969. 

79.  Mousseau  r.  LaEoche,  80  Ga. 
568,  5  S.  E.  780. 

The  fact  that  the  owners  were  ten- 
ants in  common  does  not  prevent  the 
rendition  of  a  joint  judgment  against 
them  for  the  commissions,  as  the  fact 
that  they  are  co-tenants  does  not  pre- 
vent them  from  contracting  jointly  as 
to  the  property.  Clifford  v.  Meyer,  6 
Ind.  App.   633,  34  N.   E.  23. 

80.  Wagner  v.  Peterson,  83  Pa.  238. 

81.  Merriam  v.  Johnson,  86  Minn. 
61,  90  N.  W.  116. 

82.  Coward  v.  Clanton,  122  Cal.  451, 
55  Pac.  147. 

83.  Merritt  v.  Hummer,  21  Colo. 
App.  568,  122  Pac.  816. 
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Answer.  —  An  answer  alleging  that  the  defendant  brokers  were  to 
the  knowledge  of  the  vendors  also  acting  as  brokers  for  the  purchasers, 
and  that  they  had  fully  paid  to  the  vendors  the  full  price  of  all  the 
lots  sold  by  them,  at  the  price  fixed,  less  their  commissions  allowed 
by  the  vendor,  and  that  the  sums  received  from  their  customers  in 
excess  of  such  sums  had  been  paid  to  them  by  their  customers,  as  and 
for  their  commissions  for  purchasing  said  lots  for  them,  does  not 
admit  the  possession  and  retention  by  defendants  of  moneys  received 
on  the  sale  of  complainant's  property,  as  it  is  expressly  averred  that 
such  sums  were  paid  to  them  as  and  for  commissions  by  their  pur- 
chasers.** 

Amendment.  • —  A  complaint  in  an  action  to  recover  funds  in  the 
hands  of  the  broker  which  he  failed  to  turn  over  cannot  be  amended 
by  alleging  that  the  profits  would  have  accrued  but  for  his  negligent 
failure  to  execute  an  order  to  sell.^° 

3.  Variance.  —  In  an  action  to  recover  an  unaccounted  portion  of 
the  proceeds  of  the  sale  of  land,  and  alleging  conversion  of  money, 
proof  that  the  payments  were  made  in  promissory  notes  which  were 
converted  is  not  a  fatal  variance.*" 

4.  Presumption  and  Burden  of  Proof.  —  In  an  action  to  compel 
an  accounting  for  moneys  placed  in  the  broker's  hands  as  margins 
upon  stock  transactions  under  an  agreement  to  purchase  and  sell  stocks 
as  requested  by  complainant,  the  burden  of  shomng  that  the  broker 
used  the  money  which  plaintiff  had  put  into  his  hands  in  the  manner 
authorized  by  their  agreement  is  upon  the  broker.*'^ 

The  burden  of  showing  misrepresentation  as  to  the  contract  per- 
mitting the  retaining  of  all  sums  in  excess  of  a  certain  sum  as  com- 
missions is  upon  defendant,  in  an  action  to  recover  the  sums  so  re- 
tained.*^ 

C.  Suits  for  Expenses  and  Advances.  —  Demand  and  Tender. 
In  suing  the  principal  for  failure  to  furnish  the  money  to  pay  for 
stocks  purchased  at  the  principal's  request,  the  broker  must  allege  a 
demand  for  repayment  of  the  purchase  price,**^  and  a  tender  of  the 
stocks.^" 

Form  of  Action.  • —  Where  the  broker  advances  money  to  make  pur- 
chases upon  the  defendant's  request,  he  may  sue  therefor  upon  the 
common  counts  for  money  paid.®^ 


84.  Alexander  v.  North  Western  Ch. 
Univ.,   57   Ind.   466. 

85.  McKenzie  v.  Miller,  6  Ga.  App. 
828,  65  S.  E.  1071,  where  the  original 
suit  was  based  upon  an  implied  as- 
sumpsit for  money  had  and  received 
while  the  proposed  amendment  was 
based  upon  negligence. 

86.  Duncan  r.  Holder,  15  N.  M.  323, 
107  Pac.  685,  holding  variance  waived 
where  not  taken  advantage  of  until 
motion  for  new  trial. 

87.  Greene  v.  Corey,  210  Mass.  536, 
97  N.  E.  70. 
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88.  Light  V.  Strout,  107  Me.  543,  81 
Atl.   867. 

89.  Merwin  v.  Hamilton,  6  Duer 
(N.  Y.)   244. 

90.  Merwin  V.  Hamilton,  6  Duer 
(N.  Y.)  244;  Whitehouse  v.  Moore,  13 
Abb.  Pr.    (N".   Y.)    142. 

91.  Ames  &  Co.  v.  Sutherland,  11 
Ont.  L.  R.  417. 

Where  he  makes  advances  to  pur- 
chase goods  to  fill  contracts  made  for 
future  delivery  through  him,  he  may  re- 
cover such  advances  in  an  action  for 
money  had  and  received,  where  he  was 
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Parties.  —A  loan  broker  authorized  to  procure  an  abstract  of  title 
preliminary  to  securing  a  loan  for  a  party,  the  cost  of  the  abstract  to 
be  paid  by  the  party  seeking  the  loan,  where  such  account  is  turned 
over  to  him,  may  sue  such  party  for  the  expenses  incurred  where  such 
party  refuses  to  go  on  with  the  transaction  after  the  abstract  is  made.^^ 

Pleading.  — There  is  no  necessity  for  an  allegation  that  the  principal 
knew  of  the  existence  of  a  custom  allowing  the  broker  to  sell  stocks 
upon  the  principal's  failure  to  make  the  payments.®^ 

An  answer  in  an  action  for  a  balance  due  upon  an  account  for 
moneys  expended  and  services  rendered  as  brokers,  alleging  that  the 
transaction  related  to  a  pool  or  combination  to  speculate  in  stocks, 
and  that  by  reason  of  the  withdrawal  of  one  of  the  pool  it  devolved 
upon  the  broker  to  notify  the  defendant  of  such  withdrawal,  but  not 
alleging  a  failure  to  give  such  notice  of  the  withdrawal  of  such  party 
or  that  any  damage  resulted  to  plaintiif  therefrom,  is  insui^cient.*** 

D.  Actions  for  Fraud,  Negligence  or  Misconduct  of  Broker. 
The  principal  who  suffers  loss  through  the  broker's  neglect  of  duty 
has  an  election  to  sue  the  broker  in  an  action  in  form  ex  contractu 
or  in  case  ex  dehito.^^  And  if  the  broker  converts  the  goods  consigned 
to  him  into  money,  the  principal  may  bring  an  action  either  for  the 
conversion  or  for  the  proceeds  of  the  sale  f*^  and  where  money  has  been 
advanced  to  purchase  goods  which  the  factor  converts  to  his  own  use, 
upon  demand  for  the  goods  or  the  money,  the  principal  may  sue  either 
for  the  non-delivery  of  the  goods,^^  or  for  the  money  so  advanced."^ 

Demand.  —  In  some  states  the  contract  of  a  broker  who  advances 
money  to  purchase  stock  is  conditional,  and  before  a  cause  of  action 
accrues  against  the  broker  a  demand  is  necessary  by  the  customer.'** 

Jurisdiction.  —  A  suit  by  the  principal  against  his  agent  for  damages 
resulting  from  a  breach  of  the  duty  owed  by  the  latter  must  be  brought 
at  law,  and  not  in  equity.^ 

Bill  or  Complaint.  —  If  the  ground  of  recovery  is  the  broker 's  failure 
to  make  proper  and  diligent  examination  of  the  title  and  records 
and  to  discover  a  mortgage  and  to  inform  the  plaintiff  of  it,  a  com- 
plaint not  alleging  that  the  broker  had  any  knowledge  of  the  mortgage 


bound  to  fill  the  contracts  at  maturity. 
Perin  v.  Parker,  126  111.  201,  18  N.  E. 
747,  2  L.  E.  A.  336,  9  Am.  St.  Rep. 
571,  affirming  25  111.  App.  465. 

92b  Carroll  v.  Lemmons,  164  Mo. 
App.  655,  147  S.  W.  1101;  Genter  v. 
Conglomerate,  etc.  Co.,  23  Utah  165, 
64  Pac.  362. 

93.  Whitehouse  v.  Moore,  13  Abb. 
Pr.   (N.  Y.)   142. 

94.  Myers  v.  Paine,  13  App.  Div. 
332,  43  N.  Y.  Supp.  133,  affirmed  in  162 
N.  Y.  593,  57  N.  E.  1118. 

95.  Shreeve  v.  Adams  &  Co.,  6  Phila. 
(Pa.)    260. 


96.  Caswell  v.  Putnam,  41  Hun  (N. 
Y.)   521. 

97.  Larrabee  v.  Badger,  45  111.  440. 

98.  Larrabee  v.  Badger,  45  111.  440. 

99.  In  re  Swift,  112  Fed.  315,  50 
C.  C.  A.  264,  s.  c,  105  Fed.  493,  Mas- 
sachusetts rule. 

A  general  assignment  is  not  such  a  re- 
fusal to  reform  as  to  authorize  a  suit 
without  demand.  In  re  Swift,  112  Fed. 
315,  50  C.  C.  A.  264. 

1.  Dickinson  v.  Updike  (N.  J.),  49 
Atl.   712. 
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at  the  time  of  the  purchase,  or  that  he  had  agreed  to  examine  the  rec- 
ord, is  fatally  defective.- 

In  an  action  against  a  loan  broker  for  negligently  loaning  complain- 
ant's money  to  an  insolvent,  neither  an  allegation  that  the  broker 
agreed  to  become  personally  responsible  on  the  loan^  nor  that  the 
broker's  representation  that  the  loan  was  secured  by  a  mortgage  was 
false  to  his  knowledge,  need  be  alleged.* 

Demand,  Payment  or  Tender.  —  If  the  principal  sues  for  breach  of  con- 
tract to  purchase  and  deliver  stock,  the  bill  must  allege  payment  or 
tender  of  the  price  ;^  but  where  the  broker  purchased  certain  stock 
for  his  principal  deliverable  at  his  option,  within  a  specified  time, 
and  sold  short  of  such  prescribed  time,  and  in  violation  of  express 
instructions,  neither  a  demand  upon  the  defendant''  nor  a  tender  of 
the  amount  due  to  the  defendant  on  the  purchase  need  be  alleged/ 
On  the  other  hand,  if  the  principal  sues  the  broker  for  selling  the 
goods  upon  unauthorized  terms,  not  charging  fraud,  the  complaint 
must  allege  a  tender  or  offer  to  return  what  was  received  under  the 
contract.^ 

In  an  action  for  negligently  loaning  complainant's  money  to  an 
insolvent,  contrary  to  his  contract  to  loan  the  money  only  upon  good 
security,  it  is  not  necessar}'-  to  allege  a  demand  upon  the  borrower  or 
upon  the  broker.*'' 

Exercise  of  Option  to  Eequire  Delivery.  —  In  an  action  for  selling  con- 
trary to  instructions,  stock  purchased  for  plaintiff  and  deliverable 
at  a  specified  time  at  his  option,  the  complaint  need  not  allege  an  exer- 
cise of  such  option  where  the  sale  was  alleged  to  have  been  prior  to 
the  time  of  delivery." 


2.  In  an  action  against  an  agent  for 
failure  to  examine  title  to  land  pur- 
chased for  her  whereby  the  property 
was  sold  to  satisfy  a  mortgage  thereon, 
not  alleging  that  the  agent  claimed  to 
have  any  experiences  in  such  business, 
or  that  he  was  engaged  as  a  real  estate 
agent,  or  that  he  undertook  to  exercise 
any  care  or  skill  in  making  a  purchase 
for  the  plaintiff,  or  to  search  the  record 
or  do  anything  for  the  plaintiff,  or  that 
he  had  any  grounds  or  reason  for  rely- 
ing on  the  defendants,  but  which  al- 
leges the  purchaser's  ignorance  of  such 
transactions,  that  she  placed  certain 
moneys  in  the  agent's  hands  for  the 
purchase  of  land,  that  he  purchased  the 
lots,  and  that  afterwards  it  was  ascer- 
tained there  was  a  mortgage  thereon, 
to  satisfy  which  the  land  was  sold,  etc., 
but  not  alleging  that  the  agent  had  any 
knowledge  of  the  mortgage  at  the  time 
of  the  purchase,  or  that  he  had  agreed 
to  examine  the  record  is  fatally  defec- 
tive. 9ears  v.  Forbes,  122  Ind.  358,  23 
N.  E.  773. 


3.  Bronnenburg  v.  Einker,  2  Ind. 
App.  391,  28  N.  E.  568. 

4.  Bronnenburg  v.  Einker,  2  Ind. 
App.  391,  28  N.  E.  568. 

5.  Collier  v.  Heintz,  8  Ont.  W.  E. 
632;  Bloxam  v.  Sanders,  4  Barn.  &  C. 
941,  107   Eiig.   Eeprint  1309, 

6.  Clark  i-.  Meigs,  22  How.  Pr.  (N. 
Y.)  340,  reversing  21  How.  Pr.  (N.  Y.) 
187. 

An  allegation  of  sale  imports  deliv- 
ery. Clark  V.  Meigs,  13  Abb.  Pr.  (N.  Y.) 
467,  22  How.  Pr.  (N.  Y.)  340,  8  Bosw. 
(N".  Y.)  689,  reversing  21  How.  Pr. 
(N.  Y.)  187. 

7.  Clark  v.  Meigs,  22  How.  Pr.  (N. 
Y.)  340,  reversing  21  How.  Pr.  (N.  Y.) 
187. 

8.  Lunn  v.  Guthrie,  115  Iowa  501, 
88  N.  W.  1060. 

8a.  Bronnenburg  i-.  Einker,  2  Ind. 
App.  391,  28  N.  E.  568. 

9.  Clark  v.  Meigs,  22  How.  Pr.  (N. 
Y.)  340,  reversing  21  How.  Pr.  (N.  Y.) 
187. 
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Rules  and  Usages  of  Board  of  Trade.  —  "Where  a  contract  to  purchase 
and  sell  stocks  is  entered  into  with  reference  to  rules  and  usages  of 
the  board  of  brokers,  they  must  be  averred  by  the  party  who  claims 
that  he  has  performed  the  contract  in  accordance  with  such  rules,  or 
that  the  other  party  has  failed  to  comply  therewith.^" 

Written  Contract.  —  An  action  based  upon  the  fraud  of  the  brokers 
in  preventing  a  sale  of  the  property  on  terms  favorable  to  the  vendor 
is  ex  delicto,  and  the  complaint  need  not  aver  that  the  contract  was 
in  writing,  though  a  statute  requires  contracts  for  the  employment  of  a 
real  estate  broker  to  be  in  writing." 

Damage.  —  A  complaint  in  an  action  against  a  broker  for  his  negli- 
gence or  misconduct  must  show  that  the  plaintiff  suffered  damage 
by  reason  of  such  negligence  or  misconduct.^-  But  where  a  loan  is 
alleged  to  have  been  made  by  the  broker  to  an  insolvent,  and  to  be 
utterly  w^orthless,  it  need  not  be  alleged  that  the  note  is  unpaid  in 
whole  or  in  part,  or  that  the  principal  has  been  in  some  way  injured 
by  the  negligence  of  the  broker.^^ 

Special  Damages. —  In  order  to  recover  for  loss  of  profit  due  to  an 
advance  after  the  sale  and  before  the  plaintiff  had  a  reasonable  oppor- 
tunity to  replace  it,  it  must  be  alleged.^* 

Questions  of  Law  and  Fact.  —  Whether  a  custom  or  usage  authorized 
the  sale  of  stock,  ''dividend  on,"^^  or  whether  in  making  the  sale  it 
was  necessary  in  order  to  carry  out  the  instructions  of  the  plaintiff 
to  include  the  dividend,  is  for  the  jury.^*^ 

E.    Actions  Against  Third  Persons.  —  Suits  for  Price  of  Goods. 


10.  Goldsmith  v.  Sawyer,  46  Cal. 
209.  See  generally  the  title  "Customs 
and  Usages,"  6  Standard  Proc.  237. 

Unless  they  are  rules  or  usages  of 
trade  and  commerce  which  would  be 
recognized  without  their  adoption  by 
any  particular  board  or  association. 
Goldsmith  v.  Sawyer,  46  Cal.  209. 

11.  Bragg  V.  Eagan  (Ind.),  98  N.  E. 
835. 

12.  Edison  V.  Gilliland,  42  Fed.  205. 
Thus    where    the    negligence     alleged 

was  a  failure  to  make  a  diligent  search 
of  the  title  and  records  and  discover 
a  mortgage  and  inform  his  client  there- 
of, whereby  the  client  lost  his  property 
by  a  sale  under  a  mortgage  on  said 
lands  and  other  lands  of  the  vendor, 
the  broker  having  contracted  to  see 
that  his  client  received  a  good  title, 
declaration  failing  to  allege  that  the 
other  property  covered  by  the  mortgage 
was  insufficient  to  pay  the  mortgage, 
or  not  alleging  that  the  vendor  had 
no  title  to  the  other  land  covered  by 
the  mortgage  is  fatally  defective.  Sears 
V,  Forbes,  122  Ind.  358,  23  N.  E.  773. 


13.  Bronnenburg  v.  Einker,  2  Ind. 
App.  391,  28  N.  E.  568. 

A  complaint  alleging  that  the  defend- 
ant, at  his  own  request  obtained  from 
the  plaintiff  a  certain  sum  of  money 
which,  for  a  reasonable  compensation  he 
agreed  to  loan  for  her  at  a  specified 
rate  and  upon  good  security  that  the 
defendant  afterwards  carelessly  and 
negligently  loaned  to  A  this  money, 
taking  A's  individual  note  therefor 
"without  security"  and  that  A  is  and 
was  at  the  time,  insolvent,  that  de- 
fendant afterwards  delivered  the  note 
to  the  principal,  and  falsely  represented 
to  her  that  it  was  secured  by  mortgage 
on  real  estate,  that  the  note  is  utterly 
worthless,  etc.,  sufficiently  states  a 
cause  of  action  for  negligence.  Bron- 
nenburg V.  Rinker,  2  Ind.  App.  391,  28 
N.  E.  568. 

14.  Ling  V.  Malcom,  77  Conn.  517, 
59  Atl.  698. 

15.  Cronan  v.  Hornblower,  211  Mass. 
538,  98  N.  E,  504. 

16.  Cronan  v.  Hornblower,  211  Mass. 
538,  98  N.  E.  504. 
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Unless  a  broker  has  made  advances  upon  the  goods  sold,  or  has  guar- 
anteed the  sale,  he  cannot  sue  in  his  own  name  to  recover  the  proceeds 
of  a  sale  of  goods  sold  by  him  for  the  owner.^^ 

On  Contracts  Relating  to  Goods.  —  A  mere  broker  disclosing  his  agency 
and  acting  for  and  in  the  name  of  his  principal  cannot  maintain  a 
suit  against  a  telegraph  company  for  damages  arising  from  an  error 
in  transmitting  a  telegram.^''  Wliere  the  broker  is  interested,  as  for 
commissions  or  by  reason  of  special  property  in  the  subject-matter, 
and  the  contract  in  reference  thereto  is  made  in  his  name,  he  may 
sue  thereon  in  his  own  name  as  if  he  were  principle.-'*  If  the  broker 
makes  a  contract  in  his  own  name  for  an  undisclosed  principal,  whether 
he  describes  himself  to  be  the  agent  or  not,  either  the  broker  or  the 
principal  may  sue.^^  But  a  broker  taking  an  option  for  the  purchase 
of  land  in  his  own  name  for  the  benefit  of  his  client  cannot  sue  for 
specific  performance  thereof  where  the  statute  requires  the  real  party 
in  interest  to  sue.-^  The  proper  party  to  sue  for  the  return  of  a 
deposit  made  upon  land  is  the  vendor  and  not  the  agent  who  disclosed 
his  principal.^^^ 

F.  Remedies  op  Third  Persons.  —  Complaint.  —  A  complaint  in  an 
action  against  the  broker  and  vendor  for  breach  of  a  contract  to  con- 
vey made  by  the  broker  is  not  sufficient,  where  it  does  not  show  that 
the  broker  had  authority  to  make  the  contract.^* 


18.  White  V.  Chouteau,  10  Barb.  (N. 
Y.)   202.  1   E.  D.  Smith  493. 

19.  Eose  V.  United  States  Tel.  Co., 
34  How.  Pr.   (N.  Y.)   308. 

20.  United  States  Tel.  Co.  v.  Gilder- 
sieve,  29  Md.  232. 

Sues  and  recovers  as  trustee  for 
principal.  United  States  Tel.  Co.  v. 
Gildersleve,  supra. 

21.  Ludwig  V.  Gillepsie,  105  N.  Y. 
653,  11  N.  E.  835. 

But  where  the  brokers  falsely  stated 
that  they  represented  an  undisclosed 
principal,   and  in  terms   relieved  them- 


selves' from  personal  liability,  when  in 
fact  they  were  acting  for  themselves, 
the  brokers  cannot  sue  thereon  for 
breach  of  contract.  Paine  v.  Loeb,  96 
Fed.  164,  37  C.  C.  A.  434. 

22.  Lawyer  v.  Post,  109  Fed.  512, 
47  C.  C.  A.  491,  under  an  Idaho  statute. 

23.  Bogart  V.  Crosby,  80  Cal.  195, 
22  Pac.  84. 

So  though  the  vendor  returned  the 
money  to  the  agent.  Bogart  v.  Crosby, 
supra. 

24.  Church  v.  Collins,  18  Cal.  App. 
745,  124  Pac.  552. 
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I.  DEFINITION  AND  DISTINCTIONS.  —  A.  Definition.— 
False  imprisonment  is  the  unlawful  violation  of  the  personal  liberty 
of  another.^     Courts  and  statutes  give  various    definitions-    of    the 


1.  Cal.— Pen.  Code,  §236;  People  v. 
Wheeler,  73  Cal.  252,  14  Pac.  796;  Do- 
nati  V.  Eighetti,  9  Cal.  App.  45,  97 
Pac.  1128.  Idaho.— Eev.  Codes,  §6721; 
Ludwig  r.  Ellis,  22  Idaho  475,  126  Pac. 
769.  Mont. — Pen.  Code,  §420;  Kroeger 
V.  Passmorc,  36  Mont.  504,  93  Pac.  805, 
14  L.  R.  A.   (N.  S.)   988. 

"False  imprisonment  is  a  restraint 
on  the  liberty  of  the  person  without 
lawful  cause;  either  by  confinement  in 
prison,  stocks,  house,  etc.,  or  even  by 
forcibly  detaining  the  party  in  the 
streets  against  his  will."  Selwyn 's 
Nisi   Prius,   Vol.   II,   p.   915    (11th   ed.) 

2.  "False  imprisonment  is  the  un- 
lawful  restraint   of  a   person   contrary 


to  his  will,  either  with  or  without  pro- 
cess of  law.  It  is  the  placing  of  a 
person  against  his  will  in  a  position 
where  he  cannot  exercise  it  in  going 
where  he  may  lawfully  go,  and  detain- 
ing him  at  the  will  of  another  without 
lawful  authority.  It  has  been  said 
that  any  deprivation  of  the  liberty  of 
another,  without  his  consent,  whether 
by  actual  violence,  threats  or  other- 
wise, constitutes  imprisonment  within 
the  meaning  of  the  law."  Robinson  & 
Co.  V.  Greene,  148  Ala.  434,  43  So.  797. 
And  see  the  following  cases:  Del. 
Petit  V.  Colmery,  4  Penne.  266,  55 
Atl.  344.  Ga. — Westberry  v.  Clanton, 
136  Ga.  795,  72  S.  E.  238.  Ind.— Efroym- 
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offense,  but  all  agree  as  to  the  two  essentials:^  interference*  with  the 


son  r.  Smith,  29  Tnd.  App.  451,  63 
N.  E.  32S.  Md.— Kirk  &  Son  v.  Gar- 
rett. S4  Md.  3S3.  35  Atl.  1089.  N.  C. 
State  V.  Lunsford,  81  N.  C.  528. 

"A  trespass  committed  by  one  man 
against  the  person  of  another,  by  nn- 
lawfully  arresting  him  and  detaining 
him  without  any  legal  authority."  Add. 
Torts,  p.  552.  See  Mcintosh  v.  Bullard, 
95  Ark.  227,  129  S.  W.  85;  Snead  v. 
Bonnoil,  166  N.  Y.  325,  59  N.  E.  899; 
Johnston  i\  Bruckheimer,  133  App. 
Div.    649,   118   N.   Y.   Supp.   189. 

Some  of  the  authorities  define  false 
imprisonment  as  the  unlawful  physical 
restraint  by  one  person  of  another's  lib- 
erty. Gillingham  v.  Ohio  Elver  E.  Co., 
35  W.  Va.  588,  14  S.  E.  243,  14  L.  E.  A. 
798.  Other  cases  state  the  rule  more 
broadly,  and  say  that  it  is  false  im- 
prisonment when  a  person  is  prevented, 
without  lawful  authority,  from  going 
where  he  pleases,  and,  in  Garnier  v. 
Squires,  62  Kan.  321,  62  Pac.  1005,  this 
court  held  it  to  be  "A  wrongful  inter- 
ference with  the  personal  liberty  of  an 
individual  .  .  .  without  any  sufficient 
legal  cause  therefor,  and  by  words  or 
acts  which  he  fears  to  disregard." 
Whitman  v.  Atchison,  T.  &  S.  F.  E.  Co., 
85  Kan.  150,  116  Pac.  234,  34  L.  E.  A. 
(N.  S.)   1029. 

Georgia  Code,  1911,  §4447,  says: 
"False  imprisonment  consists  in  the 
unlawful  detention  of  the  person  of 
another,  for  any  length  of  time,  where- 
by he  is  deprived  of  his  personal  lib- 
erty." 

Illinois  Crim.  Code,  §95,  says  it  is 
"an  unlawful  violation  of  the  personal 
liberty  of  another  and  consists  in  con- 
finement or  detention  without  sufficient 
legal  authority."  Brewster  V.  People, 
183  111.  143,  55  N.  E.  640. 

In  Louisiana  the  code  does  not  de- 
fine false  imprisonment  but  provides  in 
general  language  that  "every  act  of 
man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  hap- 
pened to  repair  it."  (Eev.  Civ.  Code, 
art.  2315);  Wells  v.  Johnston,  52  La. 
Ann.  715,  27   So.  185. 

The  Texas  Pen.  Code,  §508,  defines 
it  as  "the  wilful  detention  of  another 
against  his  consent,  and  where  it  is 
not  expressly  authorized  by  law." 
Giroux  V.  State,  40  Tex.  97,  102. 

3.    See   3   Bl.    Com.    127*;     Newell, 
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Mai.  Pros.,  p.  56,  and  the  following 
cases:  Cal. — Donati  v.  Eighetti,  9  Cal. 
App.  45,  97  Pac.  1128.  Ga.— Westberry 
v.  Clanton,  136  Ga.  795,  72  S.  E.  238. 
Ky. — Fbor  v.  Coombs,  15  Ky.  L.  Eep. 
845,  abstract.  La. — Wells  v.  Johnston, 
52  La.  Ann.  713,  27  So.  185.  N.  Y. 
Pease  t\  Freiwald,  39  Misc.  549,  80 
N.  Y.  Supp.  402;  Limbeck  v.  Gerry,  15 
Misc.  663,  39  N.  Y.  Supp.  95. 

The  illegality  of  the  arrest  and  the 
unlawfulness  of  the  detention  are  in- 
dispensable elements  in  this  form  of 
action.  Kirk  &  Son  v.  Garrett,  84  Md. 
383,  35  Atl.  1089. 

"The  actual  detention  of  the  person, 
and  the  unlawfulness  thereof,  consti- 
tute the  trespass,  the  gravamen  being 
the  unlawfulness  of  the  imprisonment." 
Petit  V.  Colmery,  4  Penne.  (Del.)  266, 
55   Atl.  344. 

The  gravamen  of  false  imprisonment 
is  the  act  of  trespass  "committed  by 
one  man  against  the  person  of  another 
by  unlawfully  arresting  and  detaining 
him  without  legal  authority."  Snead 
V.  Bonnoil,  166  N.  Y.  325,  59  N.  E. 
899. 

4.  Del. — Petit  v.  Colmery,  4  Pen'ne. 
266,  55  Atl.  344.  111.— Hawk  V.  Eidg- 
way,  33  111.  473.  la.— Snyder  v.  Thomp- 
son, 134  Iowa  725,  112  N.  W.  239. 
Kan. — Comer  v.  Knowles,  17  Kan.  436. 
Ky.— Miller  v.  Ashcraft,  98  Ky.  314,  32 
S.  W.  1085.  Mo. — Wehmeyer  v.  Mulvi- 
hill,  150  Mo.  App.  197,  130  S.  W.  681, 
"the  gist  of  the  action  is  the  unlaw- 
ful detention."  N.  H. — Pike  V.  Han- 
son, 9  N.  H.  491.  N.  Y.— Brown  v. 
Chadsey,  39  Barb.  253  ("the  gist  of 
the  action  is  an  unlawful  detention"); 
Burns  t:  Erben,  26  How.  Pr.  273;  Johns- 
ton V.  Bruckheimer,  133  App.  Div.  649, 
118  N.  Y.  Supp.  189.  N.  C— State  v. 
Lunsford,  81  N.  C.  528.  Tex. — Harkins 
V.  State,  6  Tex.  App.  452;  Woods  v. 
State,  3  Tex.  App.  204.  W.  Va.— Gil- 
lingham V.  Ohio  Eiver  E.  Co.,  35  W. 
Va.  588,  14  S.  E.  243,  14  L.  E.  A.  798.- 
Eng.— Warner  v.  Eiddiford,  4  C.  B.  N. 
S.  180,  93  E.  C.  L.  180. 

Detaining  one  merely  because  his 
testimony  will  be  useful  in  a  case 
against  a  third  person  is  false  impris- 
onment. New  York  P.  &  N.  E.  Co.  v. 
Waldron,  116  Md.  441,  82  Atl.  709,  39 
L.  E  A.  (N.  S.)  502. 
Partial  Restraint. — In    Fotheringham 
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right  of  personal  liberty  and  the  unlawfulness  of  such  interference.'' 
Against  the  Will.  —  Some  courts  include  in  the  definition  the  re- 
quirement that  it  must  be  against  the  will  of  the  person  restrained," 
but  this  it  would  seem  is  included  in  the  term  "unlawful,"  because 
if  the  party  remain  voluntarily  or  go  of  his  own  free  will  and  volition 
he  cannot  be  heard  to  say  such  action  was  the  result  of  the  unlawful 
act  of  another.^ 


V.  Adams  Exp.  Co.,  36  Fed.  252, 
1  L.  E.  A.  474,  the  court  thus 
stated  the  facts  which  constituted  false 
imprisonment:  "The  testimony  in  the 
case  clearly  showed  that  during  that 
period  he  was  constantly  guarded  by 
detectives  employed  by  defendant  for 
that  purpose;  that  he  was  at  no  time 
free  to  come  and  go  as  he  pleased; 
that  his  movements  were  at  all  times 
subject  to  the  control  and  direction 
of  those  who  had  him  in  charge;  that 
he  was  urged  by  them  on  several  oc- 
casions to  confess  his  guilt,  and  make 
known  his  confederates;  and  that  he 
•was  subjected  to  repeated  examina- 
tions and  cross-examin£|,tions  touching 
the  robbery,  of  such  character  as 
clearly  to  imply  that  he  was  regarded 
as  a  criminal,  and  that  force  would  be 
used  to  detain  him  if  he  attempted  to 
assert  his  liberty.  The  jury  in  all 
probability  found  (as  they  were  war- 
ranted in  doing)  that,  during  the  time 
plaintiff  remained  in  company  with  the 
detectives,  he  was  in  fact  deprived 
of  all  real  freedom  of  action;  and  that 
whatever  consent  he  gave  to  such  re- 
straint was  an  enforced  consent,  and 
did  not  justify  the  detention  without 
a  warrant."  See  also  Moore  v.  Thomp- 
son, 92  Mich.  498,  52  N.  W.  1000,  for 
a  case  where  facts  justified  finding 
that  plaintiff  felt  restraint.  In  Bird 
V.  Jones,  7  Q.  B.  743,  115  Eng.  Ke- 
print  668,  Coleridge,  J.,  distinguished 
between  partial  obstruction  and  dis- 
turbance and  total  obstruction  and  de- 
tention. See  further  cases  cited  in  20 
L.  R.  A.  (N.  S.)  969-970,  annotation 
to  Crossett  v.  Campbell,  infra. 

There  is  no  restraint  justifying  an 
action  for  false  imprisonment  if  it  al- 
ways rested  with  the  plaintiff  to  ter- 
minate it  by  desisting  from  an  unlaw- 
ful act.  Crossett  v.  Campbell,  122  La. 
659,  48  So.  141,  20  L.  E.  A.  (N.  S.) 
967. 


Words  may  he  sufBcient  to  constitute 
restraint.    Hebrew  v.  Pulis,  73  N.  J.  L.    of   recovering   damages."      Cottam 
621,  64  Atl.   121,  7   L.  R.   A.   (N.   S.)  I  Oregon   City,  98  Fed.   570. 


580;  Martin  v.  Houck,  141  N.  C.  317, 
54  S.  E.  291,  7  L.  R.  A.  576,  and  cases 
cited  in  note  thereto.  And  see  Bern- 
heimer  v.  Becker,  102  Md.  250,  62  Atl. 
526,  3  L.  R.  A.  (N.  S.)  221_,  upholding 
an  instruction  that  any  involuntary 
deprivation  of  liberty  by  either  vio- 
lence, threats  or  putting  in  fear  con- 
stitutes  false   imprisonment. 

5.  U.  S. — Van  v.  Pacific  Coast  Co., 
120  Fed.  699;  Johnson  r.  Tompkins,  13 
Fed.  Cas.  No.  7,416.  Ala.— Robinson  & 
Co.  V.  Greene,  148  Ala.  434,  43  So.  797. 
La. — "Wells  v.  Johnston,  52  La.  Ann. 
713,  27  So.  185,  "the  unlawfulness  of 
the  detention  is  the  gravamen  of  the 
offense."  Md.— Kirk  v.  Garrett,  84  Md. 
383,  35  Atl.  1089.  N.  Y.— Bonnett  v. 
Wanamaker,  34  Misc.  591,  70  N.  Y. 
Supp.  372;  Cunningham  v.  East  River 
Elec.  Light  Co.,  17  N.  Y.  Supp.  372. 
N,  C— State  1>.  Lunsford,  81  N.  C. 
528. 

Any  imprisonment  is  prima  facie 
wrongful.  Pandjiris  t\  Hartman,  196 
Mo.  539,  94  S.  W.  270. 

"The  gist  of  false  imprisonment  is 
the  unlawful  detention."  McCarthy  V. 
De  Armit,  99  Pa.  63. 

"The  want  of  lawful  authority  is  an 
essential  element  in  an  action  for  false 
imprisonment."  Roberts  v.  Thomas, 
135  Ky.  63,  121  S.  W.  961. 

6.  Kirk  V.  Garrett,  84  Md.  383,  35 
Atl.  1089;  Wehmeyer  v.  Mulvihill,  150 
Mo.   App.   197,  130  S.   W.   681. 

7.  Smith  r.  Sisters  of  Good  Sheperd, 
27  Ky.  L.  Rep.  1107,  87  S.  W.  1083. 

"In  this  case  the  plaintiff  could  have 
relieved  himself  from  the  damages 
which  he  had  suffered  by  the  payment 
of  the  license  tax,  in  which  case  he 
would  have  had  his  remedy  against  the 
city  to  recover  the  money  thus  paid, 
without  serious  injury  or  damage  to 
himself;  and  so  he  ought  not  to  be 
permitted  to  make  use  of  imprisonment, 
which  has,  in  a  sense,  been  voluntarily 
submitted  to  by   him,  for  the  purpose 

V. 
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B.  Distinctions.  —  1.  In  General.  —  a.  Motive  Immaterial.  —  The 
motive  of  the  wrongrdoer  in  imposing  or  procuring  the  unlawful  re- 
straint is  imniateriaP  except  in  so  far  as  it  tends  to  show  grounds  in 
aggravation  or  mitigation  of  damages,^  and  it  is  therefore  to  be  dis- 
tinguished in  this  respect  from  those  wrongs  in  which  motive  or  malice 
is  essential  to  the  cause  of  action.^'* 

b.  Legal  Proceedings  or  Process.  —  It  is  not  essential  to  false  im- 
prisonment that  there  should  be  legal  proceedings  or  process  as  in 
malicious  prosecution  or  false  arrest,  since  restraint  may  be  unlawfully 
imposed  in  other  ways.^^ 


"To  false  imprisonment  one  is  not 
subjected  who  voluntarily  puts  himself 
into  a  close  easy  to  leave,  and  there, 
sulking  under  solace  of  beer,  offers  a 
spectacle  diverting,  perhaps,  to  an  on- 
looker, but  not  to  be  seriously  pre- 
sented in  a  court."  Norton  v.  Union 
E.  Co.,  58  Misc.  188,  109  N.  Y.  Supp. 
73.     See  infra,  11,  A,  2. 

8.  111.— Shanley  v.  Wells,  71  111.  78, 
"If  the  plaintiff  was  assaulted  and 
beaten,  or  imprisoned,  by  the  defend- 
ant, without  authority  ojf  law,  it  can- 
not be  doubted  that  he  is  entitled  to 
recover,  whatever  may  have  been  the 
defendant's  motives."  Kan. — Garnier 
V.  Squires,  62  Kan.  321,  62  Pac.  1005. 
La.— O'Malley  v.  Whitaker,  118  La.  906, 
43  So.  545.  N.  Y.— Snead  v.  Bonnoil, 
166  N.  Y.  325,  59'  N.  E.  899,  affirming 
49  App.  Div.  330,  63  N.  Y.  Supp.  553; 
Marks  v.  Townsend,  97  N.  Y.  590; 
Yates  V.  New  York,  etc.  E.  Co.,  67 
N.  Y.  100;  Jacobs  v.  Third  Ave.  E. 
Co.,  71  App.  Div.  199,  75  N.  Y.  Supp. 
679,  reversing  33  Misc.  802,  68  N.  Y. 
Supp.  623.  Tex.— Texas  Midland  E. 
Co.  V.  Dean  (Tex.  Civ.  App.),  82  S.  W. 
524,  reversed,  98  Tex.  517,  85  S.  W. 
1135;  Eegan  v.  Jessup,  34  Tex.  Civ. 
App.   74,  77  S.  W.  972. 

Good  faith  will  not  excuse  a  wrong- 
ful detention.  Johnston  r.  Bruckheimer, 
133  App.  Div.  649,  118  N.  Y.  Supp. 
189. 

A  charge  that  the  riglit  of  the 
plaintiff  "to  recover  the  actual  dam- 
ages so  suffered  by  him,  if  any,  is 
not  dependent  upon  the  motives  of  the 
defendants,  or  either  of  them,  which 
actuated  them  in  making  said  arrest," 
was  held  "correct  and  perfectly  prop- 
er "  in  Karner  v.  Stump,  12  Tex.  Civ. 
App.  460,  34  S.  W.  656. 

"However  malicious  the  motives  of 
the  defendants  may  have  been,  they  are 
not    liable    if   the    arrest    was    not    un- 
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lawful."     Bennett  V.  Lewis,  23  Ky.  L. 
Ecp.   2037,   66   S.   W.   523. 

In  Georgia  the  code  provides  that 
where  the  imprisonment  is  by  virtue 
of  a  "warrant"  void  for  want  of  jur- 
isdiction in  the  court  to  issue  it,  an 
action  for  false  imprisonment  will  lie, 
if  the  warrant  is  sued  out  in  bad 
faith;  in  such  case,  good  faith  must 
be  determined  from  the  circumstances 
of  the  case.  Berger  r.  Saul,  113  Ga. 
869,  39  S.  E.  326,  holding  that  the  two 
essentials  are  void  process  and  bad 
faith. 

9.  U.  S.— Beckwith  r.  Bean,  98  IT.  S. 
266,  25  L.  ed.  124.  Ala.— Sanders  v. 
Davis,  153  Ala.  375,  44  So.  979;  Gates 
r.  Bullock,  136  Ala.  537,  33  So.  835; 
Eieh  V.  Mclnerny,  103  Ala,  345,  15 
So.  663.  La. — Lange  v.  Illinois  Cent. 
E.  Co.,  107  La.  687,  31  So.  1003;  Wells 
V.  Johnston,  52  La.  Ann.  713,  27  So. 
185.  Mich.— Linnen  v.  Banfield,  114 
Mich.  93,  72  N.  W.  1.  N.  Y.— Latasa 
V.  Aron,  109  N.  Y.  Supp.  744;  East  v. 
Brooklyn  Hts.  E.  Co.,  115  App.  Div. 
683,  101  N.  Y.  Supp.  364.  Tex.— Pin- 
cham  V.  Dick,  30  Tex.  Civ.  App.  230, 
70   S.   W.   333. 

10.  "False  imprisonment  is  not  like 
libel  or  slander  where  the  injuries  to 
the  character  and  reputation  are  the 
gist  of  the  action,  and  where  malice 
is  a  necessary  ingredient  of  the  ac- 
tion. In  these  respects  it  is  wholly 
unlike  those  actions."  Comer  v. 
Knowles,  17  Kan.  436.  See  infra,  1, 
B,  2. 

11.  Eobinson  &  Co.  v.  Greene,  148 
Ala.  434,  43  So.  797;  Mitchell  v.  Gam- 
bill,  140  Ala.  545,  37  So.  402;  Taylor 
Bros.  V.  Hearn  (Tex.  Civ.  App.),  133 
S.  W.  301. 

"An  action  for  false  imprisonment 
may  be  maintained  where  the  imprison- 
ment is  without  legal  authority.  But, 
where  there  is  a  valid  or  apparently 
valid   power   to    arrest,    the    remedy  is 
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c.  Termination  of  Proceedings.  —  The  right  of  action  of  the  plaintiff 
is  not  dependent  upon  the  termination  of  the  proceedings  in  connection 
with  which  he  was  restrained.^-  A  verdict  of  not  guilty,"  or  discharge 
upon  habeas  corpus  proceedings,"  does  not  establish  the  fact  that  the 
accused  was  improperly  detained,  and  neither  is  essential  to  the 
plaintiff's  case  nor  conclusive  of  his  right  to  recover  in  false  imprison- 
ment. But  if  the  accused  is  adjudged  guilty  of  the  crime  he  cannot 
maintain  a  civil  remedy  against  those  who  were  instrumental  in  secur- 
ing his  conviction,  as  long  as    the    judgment    stands    unreversed.^ '^ 

2.  Malicious  Prosecution.  —  There  are  well  marked  distinctions 
between  an  action  for  false  imprisonment  and  an  action  for  malicious 
prosecution.^*^     They  are  different  actions,  requiring  different  plead- 


by  an  action  for  malicious  prosecu- 
tion." Eoberts  v.  Thomas,  135  Ky. 
63,  121  S.  W.  961. 

The  common  law  distinctions  be- 
tween false  imprisonment  and  malicious 
prosecution  are  said  to  "have  but  little 
value"  in  Kansas,  "for  in  this  state 
all  the  old  forms  of  action  are  abol- 
ished, and  in  their  place  only  one  form 
of  action  is  given,  called  'a  civil  ac- 
tion' (Civil  Code,  §10),  and  in  this 
form  of  action  redress  for  all  'injuries 
suffered  in  person,  reputation,  or  prop- 
erty' (Const.,  Bill  of  Rights,  §18),  may 
be  had.  In  .  this  form  of  action  the 
plaintiff,  in  drawing  his  pleading,  which 
is  called  'petition,'  is  not  required  to 
know  just  what  could  have  been  set 
up  in  the  old  common-law  action  of 
'trespass'  or  'case,'  or  what  the  dis- 
tinction between  'false  imprisonment' 
and  'malicious  prosecution'  were;  but 
all  that  he  is  required  to  know  or  to 
do  is  to  know  how  to  state  the  real 
facts  of  his  case  as  they  actually  oc- 
curred, and  to  so  state  them;  and  if 
these  facts  show  a  cause  of  action,  he 
is  entitled  to  his  relief,  whether  such 
facts  show  a  cause  of  action  in  'tres- 
pass,' or  in  'case,'  or  in  both,  or  for 
'false  imprisonment,'  or  for  'malicious 
prosecution,'  or  for  both;  and  no  ob- 
jection to  the  petition  could  be  main- 
tained, even  if  the  facts  should  show 
a  blending  of  the  two  kinds  of  ac- 
tion." Atchison,  T.  &  S.  F.  E.  Co. 
V.  Rice,  36  Kan.  593,  14  Pac.   229. 

"Nor  is  it  necessary  that  the  act 
be  under  color  of  any  legal  or  judicial 
proceeding.  All  that  is  necessary  is, 
that  the  individual  be  restrained  of 
his  liberty  without  any  sufficient  legai 
cause  therefor,  and  by  words  or  acts 
which  he  fears  to  disregard."  Comer 
V.   Knowles,   17  Kan.  436. 


12.  U.  S. — Davis  v.  Johnson,  101 
Fed.  952,  42  C.  C.  A.  111.  Ala.— San- 
ders r.  Davis,  153  Ala.  375,  44  So.  979; 
Mitchell  V:  G-ambill,  140  Ala.  545,  37 
So.  402.  Tex. — Taylor  Bros.  x>.  Hearn 
(Tex.  Civ.  App.),  133  S.  W.  301. 

13.  Loughman  v.  Long  Island  R.  Co., 
83  App.  Div.  629,  81  N.  Y.  Supp.  1097. 

14.  Losaw  V.  Smith,  109  App.  Div. 
754,  96  N.  Y.  Supp.  191,  habeas  corpus, 

15.  Louisville  R.  Co.  v.  Hutti,  141 
Ky.  511,  133  S.  W.  200;  Cuniff  v.  Beech- 
er,   84  Hun   137,   32   N.   Y.   Supp.   1067. 

"The  theory  on  which  each  of  these 
actions  (false  imprisonment  and  mali- 
cious prosecution)  is  sustainable  is  that 
the  proceeding  out  of  which  the  action 
arose  has  terminated  successfully  to 
the  defendant,  exonerating  him  from 
the  charge  made."  Jones  v.  Foster,  43 
App.  Div.  33,  59  N.  Y.  Supp.   738. 

16.  Hackler  v.  Miller,  79  Neb.  206, 
112  N.  W.  303;  Barfield  v.  Coker  & 
Co.,  73  S.  C.  181,  53  S.  E.  170;  Whaley 
V.  Lawton,  62  S.  C.  91,  40  S.  E.  128. 
See  the  title  "Malicious  Prosecution." 

If  the  imprisonment  is  under  legal 
process,  but  the  action  has  been  com- 
menced and  carried  on  maliciously  and 
without  probable  cause,  it  is  malicious 
prosecution."  Donati  v.  Righetti,  9 
Cal.  App.  45,  97  Pac.  1128. 

In  Louisiana  the  statute  draws  no 
distinction  between  false  imprison- 
ment and  malicious  prosecution,  but 
the  court  nevertheless  recognizes  the 
fundamental  difference  between  the  two 
actions  as  shown  by  the  opinion  in 
Wells  V.  Johnston,  52  La.  Ann.  715,  27 
So.  185,  where  the  court  said:  "De- 
fendant argues  in  his  brief  on  rehear- 
ing that  the  courts  of  this  state  have 
never  drawn  the  distinction  between 
actions  for  false  imprisonment  and 
those   for   malicious   prosecution,   which 
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ings  and  evidence,  and  are  governed  by  different  rules.^^  At  com- 
mon law  the  remedy  for  a  false  imprisonment  was  an  action  of  tres- 
pass^^^  not  on  the  case,  and  the  old  characteristics  are  still  recognized.^® 
Malice  and  want  of  probable  cause  are  essential  in  an  action  for 
malicious  prosecution-*^  but   in  one  for  false  imprisonment    neither 


the  courts  in  the  common-law  states 
have  done,  and  that  the  requirements 
of  malice  and  want  of  probable  cause, 
called  for  in  an  action  for  malicious 
prosecution  as  the  basis  for  an  action 
for  damages,  is  likewise  called  for  in 
an  action  for  false  arrest  and  imprison- 
ment. He  also  claims  that,  if  there 
should  be  a  difference  in  this  respect, 
the  plaintiff,  by  the  use  of  the  words 
'maliciously  and  without  probable 
cause,'  has  elected  to  make  the  pres- 
ent an  action  for  malicious  prosecu- 
tion, and  must  be  governed  by  its 
rules,  and  prove  his  allegations  as  to 
malice  and  want  of  probable  cause. 
We  do  not  think  that  the  plaintiff 
charges  the  defendant  with  having 
originated  a  prosecution  against  him, 
either  malicious  or  otherwise,  but  that, 
at  the  instance  and  upon  the  representa- 
tion of  other  parties,  he,  the  sheriff 
of  Ouachita  parish,  had  first  illegally 
arrested  him,  and  subsequently  had 
illegally  imprisoned  him  and  kept  him 
imprisoned.  .  ,  .  This  is  not  a  case 
of  malicious  prosecution,  but  of  false 
imprisonment   by   the   sheriff." 

17.  "An  action  will  lie  against  one 
who  has  either  unlawfully  arrested  or 
imprisoned  another,  or  who  has  falsely, 
that  is  unjustly  and  maliciously,  prose- 
cuted him  and  caused  his  arrest.  But 
these  are  different  actions,  requiring 
different  pleadings  and  evidence,  and 
governed  by  different  rules.  Under  our 
former  nomenclature,  the  action  for  un- 
lawfully arresting  or  imprisoning  an- 
other was  trespass;  while  for  mali- 
ciously prosecuting  another,  or  causing 
or  procuring  his  arrest,  it  was  an  ac- 
tion on  the  case.  The  former  was  the 
action  for  false  imprisonment;  the  lat- 
ter for  a  malicious  prosecution  or 
malicious  arrest."  In  the  latter  cases 
"the  plaintiff  must  invariably  aver 
and  prove  both  malice  and  a  want  of 
probable  cause.  .  .  .  The  action  for 
falsely  and  unlawfully  imprisoning  an- 
other proceeds  upon  a  totally  different 
principle.  That  is  an  action  of  tres- 
pass for  a  direct  wrong,  in  which  the 
defendant  must  have  personally  par- 
ticipated.    This  is  one  distinction  from 
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the  action  on  the  case  for  maliciously 
procuring  an  arrest  or  instituting  a 
prosecution.  Another  is  that  the  ac- 
tion of  trespass  for  false  imprisonment 
is  for  having  done  what  upon  the 
statement  of  it  is  manifestly  illegal; 
while  the  ground  of  the  action  for  a 
malicious  arrest  or  prosecution  is  the 
procuring  to  be  done  what  upon  the 
face  is  or  may  be  a  legal  act,  from 
malicious  motives  and  without  probable 
cause.  This  distinction  is  clearly  stated 
in  the  reasons  for  the  judgment  in 
Johnson  v.  Sutton,  in  the  exchequer 
chamber,  as  given  by  Lord  Loughbor- 
ough and  Lord  Mansfield  and  reported 
in  7  T.  E.  544."  Brown  v.  Chadsey, 
39  Barb.  (N.  Y.)   253. 

18.  1  Chit.  PI.  133,  167.  "If  the 
imprisonment  is  under  legal  process, 
but  the  action  has  been  commenced 
and  carried  on  maliciously  and  without 
probable  cause,  it  is  malicious  prosecu- 
tion. If  it  has  been  extra-judicial, 
without  legal  process,  it  is  false  im- 
prisonment." Colter  V.  Lower,  35  Ind. 
285;  Turpin  V.  Remy,  3  Blackf.  (Ind.) 
210. 

19.  Linnen  v.  Banfield,  114  Mich. 
93,    72   N.   W.    1. 

"The  general  distinction  is  this: 
where  the  immediate  act  of  imprison- 
ment proceeds  from  the  defendant,  the 
action  must  be  trespass,  and  trespass 
only;  but  where  the  act  of  imprison* 
ment  by  one  person  is  in  consequence 
of  information  from  another,  then  an 
action  on  the  case  is  the  proper  rem- 
edy, because  the  injury  is  sustained  in 
consequence  of  the  wrongful  act  of  that 
other."  Ashurst,  J.,  in  Morgan  v. 
Hughes,  2  T.  R.  225,  100  Eng.  Reprint 
123.     See  the  title   "Case." 

20.  U.  S.— Pritchett  v.  Sullivan,  182 
Fed.  480,  104  C.  C.  A.  624;  Thompson 
V.  Gatlin,  58  Fed.  534,  7  C.  C.  A. 
351.  lU.— Blalock  v.  Randall,  76  111. 
224.  Ky.— Roberts  v.  Thomas,  135  Ky. 
63,  121  S.  W.  961.  S.  C— Barfield  v. 
Coker  &  Co.,  73  S.  C.  181,  53  S.  K 
170;  Whaley  v.  Lawton,  62  S.  C.  91,  40 
S.  E.  128.  Eng. — Morgan  v.  Hughes,  2 
T.  R.  225,  100  Eng.  Reprint  123.  And 
see  the  title  "Malicious  Prosecution." 
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malice^^  nor  want  of  probable  cause^-  is  essential  to  the  plaintiff's 
case-"  since  his  cause  of  action  does  not  primarily  depend  upon  the 
mental  attitude  of  the  wrongdoer.-*  If  the  proceedings  are  regular 
and  the  writ  is  properly  issued  the  remedy,  if  any,  is  malicious  prosecu- 
tion, not  false   imprisonment.-^     Moreover,   an  action  for  malicious 


21.  Bishop,  Noncontraet  Law,  §212; 
Newell,  Mai.  Pros.,  p.  249,  and  the  fol- 
lowing cases:  Ark. — Akin  v.  Newell, 
32  Ark.  605.  HI.— Markey  v.  Griffin, 
109  111.  App.  212.  Kan.- -Comer  v. 
Knowles,  17  Kan.  436  (nor  "even  the 
slightest  wrongful  intention");  Prell  v. 
McDonald,  7  Kan.  266.  La. — Lange  v. 
Illinois  Cent.  E.  Co.,  107  La.  687,  31 
So.  1003.  Minn. — GifiPord  v.  Wiggins,  50 
Minn.  401,  52  N.  W.  904.  Mont. — Kroe- 
ger  17.  Passmore,  36  Mont.  504,  93  Pac. 
805.  Nev. — Strozzi  v.  Wines,  24  Nev. 
389,  55  Pac.  828,  57  Pac.  832.  N.  C. 
Kelly  V.  Durham  Tract.  Co.,  132  N.  C. 
368,  43  S.  E.  923,  rehearing  denied,  133 
N.  C.  418,  45  S.  E.  826.  Wis.— Bone- 
steel  V.  Bonesteel,  28  Wis.  245. 

In  Shanley  v.  Wells,  71  111.  78,  it  was 
urged  that  a  new  trial  should  be  granted 
because  the  evidence  did  not  show  that 
the  defendant  acted  from  malice,  and 
without  any  reasonable  or  probable 
cause.  "This  is  sufficiently  answered," 
said  the  court,  "by  reference  to  the 
form  of  action.  It  is  not  for  malicious 
prosecution,  but  for  assault  and  bat- 
tery and  false  imprisonment." 

In  Arkansas  it  was  held  in  an  early 
case  (Beebe  v.  Do  Baum,  8  Ark.  510) 
that  "malice  and  want  of  probable 
cause  are  both  essential  requisites  to 
the  maintenance  of  an  action  to  false 
imprisonment,"  but  as  pointed  out  in 
a  later  case  (Akin  v.  Newell,  32  Ark. 
605)  "it  will  be  seen  by  examining  the 
declaration  in  the  case,  the  facts  re- 
ported and  the  opinion  of  the  court, 
that  the  action  was  strictly  for  mali- 
cious prosecution  and  not  for  false  im- 
prisonment." 

22.  111.— Johnson  v.  Von  Kettler,  84 
111.  315;  Hight  V.  Naylor,  86  111.  App 
508;  Sundmacher  v.  Block,  39  111.  App. 
553.  Ky.— Southern  E.  Co.  v.  Shirley, 
121  Ky.  863,  90  S.  W.  597;  Eeynolds  v. 
Price,  22  Ky.  L.  Eep.  5,  56  S.  W.  502. 
N.  Y. — Gold  V.  Armer,  140  App.  Div. 
73,  124  N.  Y.  Supp.  1069;  Smith  v.  Bell 
&  Fyfe  Fdry.  Co.,  127  App.  Div.  278, 
111  N.  Y.  Supp.  202.  Pa.— McAleer  v. 
Good,  216  Pa.  473,  65  Atl.  934;  Mc- 
Carthy V.  DeArmit,   99   Pa.   63. 

23.  Ala.— Fugua  v.  Gambill,  140  Ala. 


464,  37  So.  235;  Eich  v.  Mclnerny,  103 
Ala.  345,  15  So.  663.  Ga.— Westberry 
V.  Clanton,  136  Ga.  795,  72  S.  E.  238. 
111.— Wood  V.  Olson,  117  111.  App.  128; 
Markey  v.  Griffin,  109  111.  App.  212. 
Ind. — Cleveland  v.  Emerson  (Ind.  App.), 
99  N.  E.  796.  Kan.— Arkansas  City 
Bank  v.  McDowell,  7  Kan.  App.  568, 
52  Pac.  56.  Mo, — Wehmeyer  v.  Mulvi- 
hill,  150  Mo.  App.  197,  130  S.  W.  681; 
Thompson  v.  Buchholz,  107  Mo.  App. 
121,  81  S.  W.  490;  Boeger  v.  Langen- 
berg,  97  Mo.  390,  11  S.  W.  223.  N.  Y. 
Marks  v.  Townsend,  97  N.  Y.  590.  S,  D. 
Eichardson  v.  Huston,  10'  S.  D.  484,  74 
N.  W.  234.  Eng. — Chivers  v.  Savage,  5 
El.  &  Bl.  697,  85  E.  C.  L.  697;  Brandt 
V.  Craddock,  27  L.  J.  (N.  S.)  314. 

24.  Boaz  V.  Tate,  43  Ind.  60;  Snyder 
V.  Thompson,  134  Iowa  725,  112  N.  W. 
239. 

25.  lU.— Blalock  v.  Eandall,  76  111. 
224,  citing  in  support  of  this  distinction 
1  Chit.  PI.  214,  152;  Luddington  v. 
Peck,  2  Conn.  70O;  Plummer  v.  Den- 
nett, 6  Me.  421;  Belk  v.  Broadbent,  3 
T.  E.  183,  100  Eng.  Eeprint  522.  Ind. 
Colter  V.  Lower,  35  Ind.  285;  Turpin 
V.  Eemy,  3  Blackf.  210.  Kan. — Arkan- 
sas City  Bank  v.  McDowell,  7  Kan. 
App.  568,  52  Pac.  56.  Mich.— Tryon  v. 
Pingree,  112  Mich.  338,  70  N.  W.  905. 
Mo. — Dougherty  t\  Snyder,  97  Mo. 
App.  495,  71  S.  W.  463.  N.  C— Bryan 
V.  Stewart,  123  N.  C.  92,  31  S.  E.  286. 
S,  C— Whaley  v.  Lawton,  62  S.  C.  91, 
40  S.  E.  128. 

Distinction  Not  Abolished  by  Mod- 
em Statutes. — "We  do  not  see  that  the 
statute  abolishing  the  distinction  be- 
tween the  actions  of  trespass  and  tres- 
pass on  the  case  changes  the  rule,  as 
is  contended  by  appellee.  The  statute 
does  away  with  the  technical  distinc- 
tion between  the  two  forms  of  action, 
but  does  not  affect  the  substantial 
rights  and  liabilities  of  parties,  so  as 
to  operate  to  give  any  other  remedy 
for  acts  done  under  legal  process  is- 
suing from  a  court  or  officer  of  com- 
petent jurisdiction  than  before  existed, 
an  action  on  the  ground  of  malice  and 
waat  of  probable  cause."  Blalock  V. 
Eandall,  76  111.  224. 
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prosecution  may  be  maintained  although  there  has  been  no  imprison- 
ment.-'^ Trespass  for  false  imprisonment  will  not  lie  against  an  officer 
for  doing  what  a  writ  which  upon  its  face  is  regular  and  proper,  and 
is  issued  from  a  court  of  competent  jurisdiction,  commands  him  to 
do.-^  If  the  person  procuring  the  issuance  of  the  writ  acts  maliciously 
and  without  probable  cause  he  may  be  liable  in  an  action  for  malicious 
prosecution,  but  he  is  not  liable  in  an  action  for  false  imprisonment.^^ 
But  if  the  detention  is  without  warrant  false  imprisonment  will  lie,^® 
or  if  the  process  is  irregular  on  its  face.^*^ 

Want  of  probaWe  cause  is  necessary,  however,  if  the  detention  is  under 
a  statute  authorizing  arrest  in  case  an  offense  has  been  committed  and 
there  is  reasonable  or  probable  cause  to  believe  that  the  person  appre- 
hended is  guilty  thereof.^^ 

3.  Assault  and  Battery.  —  False  imprisonment  is  a  wrong  akin  to 
assault  and  battery,^'  and  it  frequently  happens  that  false  imprison- 


False  imprisonment  "proceeds  upon 
the  theory  that  the  plaintiff  has  been 
arrested  without  authority  of  law  and 
unlawfully  deprived  of  his  liberty, 
while  the  latter  [malicious  prosecution] 
proceeds  upon  the  theory  that  the 
plaintiff  has  been  lawfully  arrested  un- 
der a  warrant  charging  a  criminal  of- 
fense, and  .  that  such  prosecution  is 
malicious  and  without  probable  cause." 
Barfield  v.  Coker  &  Co.,  73  S.  C.  181, 
53  S.  E.  170. 

Even  though  the  process  is  subse- 
quently vacated.  Fischer  v.  Langbein, 
103  N.  Y.  84,  8  N.  E.  251;  Marks  v. 
Townsend,  97  N.  Y.  590;  Krause  v. 
Eutherford,  45  App.  Div.  132,  60  N.  Y. 
Supp.  1047;  Eing  v.  Mitchell,  45  Misc. 
493,  92  N.  Y.  Supp.  749. 

"It  is  obvious  that  these  two  classes 
of  wrongs  [malicious  prosecution  and 
false  imprisonment]  and  remedies  re- 
quire different  rules  both  of  pleading 
and  evidence,  and  are  essentially  dis- 
tinct. In  an  action  for  false  imprison- 
ment, the  gist  of  the  action  is  an  un- 
lawful detention.  Malice  in  the  de- 
fendant will  be  inferred."  Brown  V. 
Chadsev,  39  Barb.   (N.  Y.)  253. 

26.  Colter  v.  Lower,  35  Ind.  285. 

27.  U.  S. — Whitten  V.  Bennett,  86 
Fed.  405.  Ga. — Page  v.  Citizens'  Bkg. 
Co..  Ill  Ga.  73,  36  S.  E.  418;  Joiner  v. 
Ocean  Steamship  Co.,  86  Ga.  238,  12 
S.  E.  361,  citing  Melson  v.  Dickson,  63 
Ga.  682;  Sewell  v.  State,  61  Ga.  496; 
Eiley  v.  Johnston,  13  Ga.  260.  N.  Y. 
Marks  v.  Townsend,  97  N.  Y.  590.  R.  I. 
Calderone  v.  Kiernan,  23  E.  I.  578,  51 
Atl.   215. 

"If  a  party  be  arrested  without  any 
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cause  of  action,  he  has  his  remedy  by 
an  action  on  the  case  for  maliciously 
holding  him  to  bail.  But  it  is  incom- 
prehensible to  say  that  a  person  shall 
be  considered  as  a  trespasser  who  acts 
under  the  process  of  the  court."  Lord 
Kenyon,  C.  J.,  in  Belk  v.  Broadbent,  3 
T.  E.  183,  100  Eng.  Eeprint  522. 

Even  variable  process  may  be  a  pro- 
tection to  those  acting  thereunder.  See 
infra,  II,  C,  2,  d,  (III.) 

28.  Campbell  v.  Hyde,  92  Ark.  128, 
122  S.  W.  99. 

29.  "The  difference  between  an  un- 
lawful arrest  or  false  imprisonment  and 
a  malicious  prosecution  is  this:  The 
wrongdoer,  in  making  the  unlawful  ar- 
rest or  causing  it  to  be  done,  takes 
the  law  in  his  own  hands  and  acts 
without  a  warrant  from  a  court  or 
magistrate,  while  the  man  who  insti- 
gates a  malicious  prosecution  puts  the 
machinery  of  the  criminal  law  into 
operation,  causing  a  warrant  to  issue 
and  the  arrest  under  the  warrant." 
Pandjiris  v.  Hartman,  196  Mo.  539,  94 
S.  W.  270. 

30.  Sheppard  v.  Furniss,  19  Ala.  760. 

31.  Lyons  V.  Carroll,  107  La.  471, 
31  So.  760. 

By  statute  in  West  Virginia,  a  con- 
ductor is  a  conversator  of  the  peace 
while  in  charge  of  the  train,  and  his 
liability  therefore,  or  that  of  the  com- 
pany, depends  on  whether  or  not  he 
had  probable  cause  for  making  the  ar- 
rest. Claiborne  v.  Chesapeake  &  Ohio 
E.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 
And  see  infra,  II,  C,  3,  c. 

32.  New  York,  P.  &  N.  E.  Co.  V. 
Waldron,  116  Md.  441,  82  Atl.  709;  Gil- 
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ment  includes  a  battery,^'  but  obviously  the  latter  is  not  necessarily 
included  in  the  former.^' 

4.  Abuse  of  Process.  —  False  imprisonment  will  not  lie  for  a  tort 
committed  under  color  of  legal  process,  but  the  proper  remedy  is 
malicious  abuse  of  process.^^ 

II.  IMPRISONMENT.  —  A.  Nature  of  Restraint.  —  1.  Actual 
Force  Unnecessary.  —  Any  physical  detention  is  an  imprisonment,^*^ 
but  imprisonment  may  also  be  effected  without  the  use  of  actual 
force.^'^  It  is  not  essential  that  the  defendant  use  violence  or  lay  hands 
upon  the  plaintiff,  or  subject  him  to  such  physical  restraint  as  to  be 
visible  to  the  eye  :^^  the  wrong  may  be  committed  by  merely  operating 
on  the  will  of  the  individual.-^    Any  prevention  of  one's  movements 


lingham  v.  Ohio  E.  Co.,  35  W.  Va.  588, 
14  S.  E.  243. 

33.  Colter  v.  Lower,  35  Ind.  285. 

34.  2  Starkie's  Ev.  1113. 

35.  Wood  V.  Bailey  (Mass.),  11  K  E. 
567,  plaintiff,  who  was  held  under  pro- 
cess of  extradition,  was  coerced  into 
giving  deeds  to  certain  property. 

36.  Egleston  v.  Scheibel,  113  App. 
Div.    798,   99   N.   Y.   Siipp.   969. 

"Every  restraint  of  the  liberty  of 
a  free  man  will  be  an  imprisonment." 
Comyn.  Dig.,  title  "Imprisonment." 
Whether  it  is  false  imprisonment  de- 
pends on  whether  or  not  it  is  lawful. 
See  infra,  II.  C,  and  II.  D. 

37.  ni.— Hawk  v.  Eidgway,  33  111. 
473.  Kan. — Gamier  v.  Squires,  62  Kan. 
321,  62  Pac.  1005.  Mo. — Dunlevy  r. 
Wolferman,  106  Mo.  App.  46,  79  S.  W. 
1165.  N.  Y.— Worden  v.  Davis,  195  N. 
Y.  391,  88  N.  E.  745. 

"If  he  (an  employe  of  defendant) 
touched  her  for  the  purpose  of  com- 
pelling her  (plaintiff)  to  go  with  him, 
that  was  an  assault,  an  arrest,  and  if 
against  her  will  he  took  her  to  that 
office,  thereby  restraining  her  of  her 
liberty,  that  was  an  imprisonment." 
Coolahan  v.  Marshall  Field  &  Co.,  159 
111.  App.  466. 

"If  the  bailiff  who  has  a  process 
against  one,  says  to  him,  'You  are  my 
prisoner.  I  have  a  writ  against  you,' 
upon  which  he  submits,  turns  back  or 
goes  with  him,  though  the  bailiff  never 
touched  him,  yet  it  is  an  arrest,  be- 
cause he  submitted  to  the  process." 
Bird  V.  Jones,  7  Q.  B.  743,  115  Eng.  Ee- 
print    668. 

38.  No  actual  contact  or  visible  re- 
straint necessary  to  constitute  arrost, 
where  there  is  no  resistance.  Ala. 
Field    V.    Ireland,    21    Ala.    240.      Del. 


Murphy  v.  Countiss,  1  Harr.  143.  Ga. 
Courtoy  f.  Dozier,  20  Ga.  369.  Ind. 
Cleveland  v.  Emerson,  99  N.  E. 
796.  Mich.  —  Brushaber  f.  Stege- 
mann,  22  Mich.  266.  N,  J.— Hebrew  r. 
Pulis.  73  N.  J.  L.  621,  64  Atl.  121,  118 
Am.  St.  Eep.  716,  7  L.  E.  A.  (N.  S.) 
580,  N.  Y.— Tracy  v.  Seamans,  7  N.  Y. 
St.  144.  N.  C. — Journey  v.  Sharpe,  49 
N.  C.  165;  Jones  v.  Jones,  35  N.  C. 
448.  Pa. — McAleer  v.  Good,  216  Pa. 
473,  65  Atl.  934,  116  Am.  St.  Eep. 
782,  10  L.  E.  A.  (N.  S.)  303.  Tex. 
Shannon  v.  Jones,  76  Tex.  141,  13  S. 
W.  477.  Eng. — Warner  v.  Eeddiford,  4 
C.  B.  180,  93  E.  C.  L.  180;  Herring  v. 
Boyle,  1  C.  IM.  &  E.  377,  6  C.  &  P. 
496,  25  E.  C.  L.  508. 

Mere  failure  to  point  out  method  of 
egress  from  baseball  park  was  held 
sufficient  to  constitute  imprisonment  on 
the  ground  that  defendant  owed 
plaintiff  "an  active  duty"  so  to  do. 
Talcott  v.  National  Exhibition  Co..  144 
App.   Div.   337,   128   K   Y.   Supp.   1059. 

"The  court  instructs  the  jury  that 
in  order  to  sustain  a  charge  of  false 
imprisonment,  it  is  not  necessary  for 
the  plaintiff  to  show  that  the  defend- 
ant used  violence  or  laid  hands  upon 
her  or  shut  her  up  in  jail  or  prison; 
but  it  is  sufficient  to  show  that  the 
defendant  at  any  time  or  place  in  any 
manner  restrained  the  plaintiff  of  her 
liberty  or  detained  her  in  any  manner 
from  going  where  she  wished,  or  doing 
what  she  wished,  provided  this  was 
done  without  legal  authority,  as  ex- 
plained in  those  instructions."  Ap- 
proved in  Coolahan  V.  Marshall  Field 
&  Co.,  159  111.  App.  466,  and  in  Hawk 
V.    Eidgway,    33   111.    473. 

39.  D.  C— United  Cigar  Stores  Co. 
V.    Young,    36    App.    Cas.     390.       Kan. 
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from  place  to  place,  or  his  free  action  according  to  his  own  pleasure 
and  will,  may  amount  to  imprisonment,*^  and  this  may  be  accomplished 
by  words  and  an  array  of  force;"  the  individual  is  not  obliged  to 
incur  the  risk  of  personal  violence  and  insult  by  resisting.*-  But 
where  no  force  or  violence  is  actually  used,  the  circumstances  attend- 
ing the  arrest  must  be  such  as  to  warrant  a  reasonable  apprehension 
that  force  will  be  used  if  there  be  no  submission  to  the  restraint 
under  it.*^ 

2.  Voluntary  Submission.  —  Voluntary  submission  to  the  will  or 
commands  of  another  is  not  false  imprisonment,**  because  there  is 
lacking  an  essential  element  of  unlawfulness  in  detention,  viz.,  that 
it  be  against  the  will  of  the  person  detained.*^     But  if  an  arrest  is 


Whitman  f.  Atchison,  T.  &  S.  F.  E.  Co., 
S5  Kan.  150,  116  Pac.  234.  N.  C— Mar- 
tin V.  Houck,  141  N.  C.  317,  54  S.  E. 
291. 

"The  wrong  may  be  committed  by 
words  alone,  or  by  acts  alone,  or  by 
both,  and  by  merely  operating  on  the 
will  of  the  individual  or  by  personal 
violence,  or  by  both.  It  is  not  neces- 
sary that  the  individual  be  confined 
within  a  prison,  or  within  walls;  or 
that  he  be  assaulted  or  even  touched. 
.  .  .  Nor  is  it  necessary  that  the 
wrongful  act  be  committed  with  malice, 
or  ill-will,  or  even  with  the  slightest 
wrongful  intention."  Comer  p.  Knowles, 
17  Kan.  436. 

40.  Johnson  V.  Tompkins,  1  Baldw. 
571,  13  Fed.  Cas.  No.  7,416;  Gunder- 
son  V.  Struebing,  125  Wis.  173,  104 
N.  W.   149. 

Merely  "stopping  a  man  from  going 
in  any  direction  he  sees  proper,  though 
without  detaining  him  in  any  particular 
spot,"  has  been  held  sufficient  to  con- 
stitute imprisonment  (Hankins  v.  State, 
6  Tex.  App.  452) ;  or  preventing  him 
from  plowing  a  particular  field  (Woods 
V.  State,  3  Tex.  App.  204);  or  shad- 
owing by  a  detective  which  was  suffi- 
cient to  raise  the  apprehension  of  ar- 
rest if  too  great  freedom  of  movement 
were  indulged  in  (Fotheringham  V. 
Adams  Exp.  Co.,  36  Fed.  252,  1  L.  E. 
A.  474).     But  see  infra,  II,  B. 

41.  Tomlin  r.  Hildreth,  65  N.  J.  L. 
438,  47  Atl.  649;  Stevens  v.  O'Neill, 
51  App.  Div.  364,  64  N.  Y.  Supp.  663. 
But  see  Marshall  V.  Heller,  55  Wis. 
392,   13   N.   W.   236. 

42.  Mich. — Brushaber  v.  Stegemann, 
22  Mich.  266.  Mo. — Ahern  V.  Collins, 
39  Mo.  145.  N.  H. — Pike  v.  Hanson, 
9  N.  H.  491.     N.  C. — State  v.  Lunsford, 
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81  N.  C.  528.  Tenn.— Smith  v.  State, 
7   Humph.   43. 

43.  Martin  f.  Houck,  141  N.  C.  317, 
54  S.  E.  291;  Gunderson  v.  Struebing, 
125  Wis.  173,  104  N.  W.  149. 

"Apprehension  or  fear  by  which  a 
person  is  restrained  of  his  liberty,  may 
consist  in  his  fear  of  some  injury 
either  to  his  person,  reputation  or  prop- 
erty." Eobinson  &  Co.  v.  Greene,  148 
Ala.  434,  43   So.  797. 

In  Whitman  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  85  Kan.  150,  116  Pac.  234, 
plaintiff  was  detained  fifteen  or  twenty 
minutes  in  a  cab  by  the  conductor  so 
that  he  could  get  a  statement  of  how 
the  accident  occurred,  which  statement 
he  falsely  told  plaintiff  was  required 
by  law.  "This  amounted  to  an  un- 
lawful restraint  of  his  personal  liberty, 
and  it  is  obvious  that  the  same  prin- 
ciple should  apply  as  though  he  had 
suffered  an  unlawful  imprisonment, 
notwithstanding  there  is  no  evidence  of 
such  coercion  by  the  conductor  as  to 
bring  the  case  squarely  within  the 
rules  which  ordinarily  govern  in  cases 
of  false  imprisonment." 

44.  Hershey  v.  O'Neill,  36  Fed.  168; 
Powell  r.  Champion  Fibre  Co.,  150  N. 
C.  12,  63  S.  E.  159  (where  plaintiff 
was  told  she  was  going  to  be  held  until 
the  officers  came  back  with  her  hus- 
band, but  she  was  not  touched  or 
actually  detained.  There  is  a  dissent- 
ing opinion,   however). 

45.  Kirk  v.  Garrett,  84  Md.  383,  35 
Atl.  1089  (plaintiff  voluntarily  re- 
mained with  a  constable  in  order  to 
prevent  the  publicity  of  an  examina- 
tion); Wehmeyer  v.  Mulvihill,  150  Mo. 
App.  197,  130  S.  W.  681;  Cramer  v. 
Harmon,  126  Mo.  App.  54,  103  S.  W. 
1086  (plaintiff  voluntarily  accompanied 
officer  to  the   police  station.     The   offi- 
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made  by  one  having  authority  or  apparent  authority  to  make  it,  mere 
failure  to  resist  does  not  make  the  submission  voluntary.*^ 

B.  Extent  of  Restraint.  —  1.  As  to  Place.  —  It  is  not  necessary 
that  the  individual  be  confined  within  a  prison,*^  it  being  enough  that 
he  is  prevented  from  moving  about  according  to  his  own  pleasure  and 
will  and  that  he  is  compelled  to  submit  to  the  will  of  another  in  tliat 
regard,*^  whether  he  is  compelled  to  go  where  he  does  not  wish  to  go/^ 
or  to  remain  where  he  does  not  wish  to  remain.^" 

Though  it  is  true  generally  that  the  restraint  must  be  totaP^  there 
are  cases  which  depart  widely  from  the  rule.^^ 

2,  As  to  Time.  —  False  imprisonment  will  lie  for  any  unlawful 
restraint  for  however  short  a  time,  the  length  of  the  confinement  going 
only  to  the  quantum  of  damages,  not  to  the  right  of  action."  An 
arrest,  originally  lawful,  may  become  unlawful  if  the  detention  is 
unduly  prolonged,  but  that  must  be  regarded  in  such  cases  as  determin- 
ing when  the  unlawful  restraint  begins  rather  than  the  time  for  which 
it  lasts.^* 

C.  Lawfulness  of  Restraint.  —  1.  In  General.  —  As  it  is  an 
essential  of  false  imprisonment  that  the  restraint  be  unlawful,  the 
action  will  not  lie  for  detention  under  legal  process  of  a  court  having 
jurisdiction  of  the  subject-matter,^^  as  under  a  valid  warrant  for  ar- 
rest,"^^  or  in  other  cases  where  the  detention  is  authorized  by  law." 


cer  had  refused  to  arrest  him  without 
a  warrant). 

46.  Haskins  v.  Young,  19  N.  C.  527; 
Goodell  V.  Tower,  77  Vt.  61,  58  Atl. 
790. 

So  where  the  officer  said:  "Consider 
yourself  under  arrest.  You  must  go 
back  to  Granite  Falls  with  us,"  and 
plaintiff  finally  said:  "I  will  go  with 
you,"  his  submission  was  held  not 
voluntary.  Martin  v.  Houek,  141  N.  C. 
317,  54  S.  E.  291.  And  to  the  same 
effect  is  Pocock  v.  Moore,  E.  &  M. 
317,  21  E.  C.  L.  449. 

47.  III.— Hawk  V.  Eidgway,  33  IlL 
473.  Kan. — Comer  v.  Knowles,  17  Kan 
436.  W.  Va. — Gillingham  v.  Ohio  Eiver 
E.  Co.,  35  W.  Va.  588,  14  S.  E.  243. 

48.  Johnson  v.  Tompkins,  1  Baldw. 
571,  13  Fed.  Cas.  No.  7,416. 

49.  See  infra,  II,  C,  5. 

50.  Warner  v.  Eiddiford,  93  E.  C.  L. 
180. 

But  refusal  to  accompany  a  prisoner 
to  see  persons  to  go  his  bail,  does  not 
render  his  restraint  unlawful,  though 
it  would  have  been  lawful  for  the  offi- 
cer to  complv  with  his  request.  Calder- 
one  V.  Kiernan,  23  E.  I.  578,  51  Atl. 
215. 

51.  "But  imprisonment  is,  as  I  ap- 
prehend, a  total  restraint  of  the  lib- 
erty of  the  person,  for  however  short 


a  time,  and  not  a  partial  obstruction 
of  his  will,  whatever  inconvenience  it 
may  bring  on  him."  Patteson,  J.,  in 
Bird  V.  Jones,  7  Q.  B.  743,  115  Eng. 
Eeprint  668.  But  see  dissenting  opinion. 

52.  Fotheringham  v.  Adams  Exp. 
Co.,  36  Fed.  252,  1  L.  E.  A.  474 
(plaintiff  was  merely  shadowed  by  de- 
tective) ;  Harkins  v.  State,  6  Tex.  App. 
452;   Woods  v.  State,  3  Tex.  App.   204. 

53.  Kan. — Whitman   V.   Atchison,   T. 

6  S.  F.  E.  Co.,  85  Kan.  150,  116  Pac. 
234,  fifteen  or  twenty  minutes.  La. 
Smith  V.  Dulion,  113  La.  882,  37  So. 
864,  one  hour.  N.  Y. — Talcott  v.  Na- 
tional Exhibition  Co.,  144  App.  Div. 
337,  128  N.  Y.  Supp.  1059  (one  hour); 
Callahan  v.  Searles,  28  N.  Y.  Supp.  904 
(a  few  minutes).     Eng. — Bird  r.  Jones, 

7  Q.  B.   743,   115   Eng.  Eeprint  668. 
"For  Any  Length  of  Time." — Geor- 
gia Code,  1911.  §4447. 

54.  See  infra,  II,  C,  2,  e. 

55.  Feld  V.  Loftis,  240  111.  105,  88 
N.   E.  281.     See  infra,  II,  C,  2,  d. 

56.  Michael  v.  Bacon,  5  Ga.  App. 
331,  63  S.  E.  228;  Page  v.  Citizens' 
Bkg.  Co.,  Ill   Ga.   73,  36  S.  E.  418. 

Arrest  consists  in  taking  a  person 
into  the  custody  and  control  of  the 
law.  Baltimore  &  O.  E.  Co.  v.  Strube, 
111    Md.    119,   73    Atl.   697. 

57.  See  infra,  II,  C,  3. 
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The  fact  of  imprisonment  is  sufficient  to  raise  the  presumption  that 
it  is  illegaF"'*  since  every  imprisonment  of  a  man  is  prima  facie  a  tres- 
pass.^^  Matters  of  fact  bj''  way  of  justification  must  therefore  be 
pleaded  by  the  defendant,  unless  the  plaintiff  has  relieved  him  of  that 
necessity  by  the  recitals  in  his  complaint.'^*' 

2.  Arrest  Under  Warrant.  —  a.  Persons  Qualified  To  Serve. 
(I.)  Officers.  —  Any  peace  ofificer''^  who  has  in  his  possession  a  warrant 
directed  to  his  office  generally,"^  or  who  has  been  properly  deputized,^^ 
may  arrest  the  person  named  in  the  warrant  anywhere  within  his 
jurisdiction.*'* 

(II.)    Private  Individuals.  —  A  private  individual  who  has  a  warrant 


58.  Ind. — Black  v.  Marsh,  31  Ind. 
App.  53,  67  N.  E.  201;  Carey  v.  Sheets, 
60  Ind.  17;  Gallimore  v.  Ammerman, 
39  Ind.  323.  Mass. — Jackson  r.  Knowl- 
ton,  173  Mass.  94,  53  N.  E.  134.  Mo. 
Pandjiris  v.  Hartman,  196  Mo.  539,  94 
S.  W.  270.  N.  Y. — Adams  i\  Schwartz, 
137  App.  Div.  230,  122  N.  Y.  Supp.  41. 

A  detention  which  is  not  justified  is 
unlawful  as  a  matter  of  law.  Missouri, 
K.  &  T,  E.  Co.  V.  Warner,  19  Tex.  Civ. 
App.  463,  49  S.  W.  254. 

59.  Bassett  v.  Porter,  10  Cush. 
(Mass.)   418. 

Lord  Mansfield  in  Badkin  v.  Powell, 
2  Cowp.  476,  98  Eng.  Eeprint  1195, 
said:  "A  gaoler,  if  he  has  a  prisoner 
in  custody,  is  prima  facie  guilty  of  an 
imprisonment,  and  therefore  must  jus- 
tify." 

For  a  treatment  of  evidentiary  mat- 
ters see  Encyclop.^dia  of  Evidence, 
title   "False  Imprisonment." 

60.  m. — Mexican  Cent.  E.  Co.  v. 
Gehr,  66  111.  App.  173.  Mass. — Jackson 
V.  Knowlton,  173  Mass.  94,  53  N.  E. 
134;  Bassett  v.  Porter,  10  Cush.  418. 
Eng. — Badkin  v.  Powell,  2  Cowp.  476, 
98  Eng.  Eeprint  1195.  See  infra,  IV, 
B. 

61.  Including  sheriffs,  constables, 
coroners,  jailers,  marshals  and  police- 
men Ey. — Com.  V.  McCann,  29  Ky.  L. 
Eep.  707,  94  S.  W.  645.  N.  Y.— People 
V.  Board  of  Auditors,  126  App.  Div. 
487,  110  N.  Y.  Supp.  745.  N.  C— Mar- 
tin V.  Houck,  141  N.  C.  317,  54  S.  E. 
291,  7  L.  E.  A.  (N.  S.)  576. 

62.  Colo. — In  re  Popejoy,  26  Colo. 
32,  55  Pac.  1083,  77  Am.  St.  Eep.  222. 
Ind. — State  v.  Wenzel,  77  Ind.  428,  a 
sheriff  cannot  arrest  under  a  warrant 
directed  to  "any  constable."  Pa. 
Paul  V.  Vankirk,  6  Binn.  123. 
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Warrant  void  because  not    indorsed 

by  a  magistrate  of  the  county  where 
served  as  required  the  statute  may  af- 
ford such  reasonable  ground  to  believe 
a  felony  has  been  committed  as  will 
justify  the  arrest  without  a  warrant. 
Smotherman  V.  State,  140  Ala.  168,  37 
So.  376. 

63.  Winkler  v.  State,  32  Ark.  539. 

Officer  outside  of  his  jurisdiction  can- 
not arrest  unless  the  warrant  is  in- 
dorsed by  a  magistrate  in  the  juris- 
diction where  the  arrest  is  made.  Ex 
jmrte  Sykes,  46  Tex.  Crim.  51,  79  S.  W. 
538. 

Jailor  cannot  deputize  a  private  in- 
dividual to  execute  warrant.  Mann  v. 
Com.,  118  Ky.  800,  82  S.  W.  438. 

Justice  of  the  peace  cannot  deputize 
a  private  individual  to  execute  a  peace 
warrant.  Neelev  V-  Com.,  29  Ky.  L. 
Eep.  408,  93  S.  W.  596. 

64,  Person  named  in  the  warrant  is 
the  only  one  who  can  be  arrested  un- 
der it.  U.  S.— West  V.  Cabell,  153 
r.  S.  78,  14  Sup.  Ct.  752,  38  L.  ed. 
643.  Ariz.— Williams  v.  Tidball,  8  Pac. 
351,  fictitious  name  sufficient.  Colo. 
Harris  V.  McEeynolds,  10  Colo.  App. 
532,  51  Pac.  1016,  correcting  name 
after  arrest,  no  avail.  N.  Y. — Mead 
V.  Hows,  7  Cow.  332. 

Warrant  void  on  its  face  is  no  pro- 
tection to  officer  making  arrest  under 
it  (Howard  v.  State,  121  Ala.  21,  25 
So.  1000),  but  officer  need  not  inquire 
into  the  validity  of  preliminary  pro- 
ceedings (Spear  v.  State,  120  Ala.  351, 
25  So.  46). 

Only  substance  of  the  charge  neces- 
sary in  the  warrant.  People  v.  Pichette, 
111  Mich.  461,  69  N.  W.  739,  13  Det. 
Leg.  N.  710. 

A  de  facto  officer  has  the  same 
authority    to    execute   a    warrant    as    a 
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directed  to  him  may  execute  the  same  with  the  rights  and  liabilities 
of  an  officer."^ 

b.  Possession  of  Warrant.  —  The  person  or  officer  making  an  arrest 
under  a  warrant  must  have  the  same  in  his  possession  when  the  arrest 
is  made."*' 

c.  Duty  To  Exhibit  Warrant.  —  A  known  officer,*'^  or  a  _  special 
deputy"^  making  an  arrest  under  a  warrant,  where  a  warrant  is  neces- 
sary, must  exhibit  the  same  if  the  person  charged  peaceably  demands 
its  production.  But  if  the  party  immediately  resists,"**  or  if  he  knows 
the  contents  of  the  warrant, '''  there  is  no  such  right  of  examination.'^ 

d.  Validity  of  Process.  —(I.)  Valid  Process.  —  If  the  process  under 
which  the  party  is  detained  is  valid  no  action  for  false  imprisonment 
will  lie  against  those  participating  therein." 


de  jure  officer.  McDuffie  t\  State,  121 
Ga.  580,  49  S.  E.  708;  State  f.  Under- 
wood,  75   Mo.  230. 

65.  Dehm  v.  Hinman,  56  Conn.  320, 
15  Atl.  741,  1  L.  E.  A.  374;  Doughty 
V.  State,  33  Tex.  1. 

66.  Ga.— Coleman  r.  State,  121  Ga. 
594,  49  S.  E.  716  (possession  of  war- 
rant by  one  not  legally  deputized  no 
protection);  Adams  v.  State,  121  Ga. 
163,  48  S.  E.  910  (in  officer's  house 
not  sufficient).  Mich. — People  v.  Mc- 
Lean, 68  Mich.  480,  36  N.  W.  231. 
Minn. — State  v.  Leindecker,  91  Minn. 
277,  97  N.  W.  972.  N.  J.— Smith  v. 
Clark,  53  N.  J.  L.  197,  21  Atl.  491. 
N.  Y. — People  v.  Shanley,  40  Hun  477. 
Tex.— Cabell  v.  Arnold,  86  Tex.  102,  23 
S.  W.  645,  22  L.  E.  A.  87;  Little  v. 
Eieh  (Tex.  Civ.  App.),  118  S.  W.  1077. 
Eng.— Codd  r.  Cabe,  13  Cox  C.  C.  202, 
1  Ex.  D.  352,  34  L.  T.  N.  S.  453. 

Mere  possession  of  a  warrant  by  one 
not  properly  deputized  will  not  author- 
ize an  arrest.  Coleman  v.  State,  121 
Ga.  594,  49  S.  E.  716. 

Arrest  must  be  with  reasonable  dil- 
igence, but  if  the  warrant  is  issued 
within  six  days  after  the  offense,  and 
the  arrest  twenty-three  days  there- 
after, it  will  be  on  time.  State  f.  Na- 
deau,  97   Me.   275,   54  Atl.   725. 

67.  Del.  —  State  v.  Townsend,  5 
Harr.  487.  Mass. — Com.  v.  Cooley,  6 
Gray  350;  Com.  v.  Field,  13  Mass.  321. 
Pa.— Shovlin  V.  Com.,  106  Pa.  369; 
Com.  V.  Hewes,  1  Brewst.  348. 

In  the  Night.— State  v.  Alford,  80 
K  C.  445. 

There  is  no  right  of  resistance  if  the 
authority  and  intention  of  the  officer 
are  known.  United  States  v.  Fayette 
County,  2  Abb.  (N.  S.)  265;  People  v. 
Durfee,  62  Mich.  487,  29  N.  W.  109. 


After  Arrest. — The  exhibition  of  the 
warrant  cannot  be  demanded  until 
after  the  arrest  where  the  officer  is 
known,  though  it  is  wiser  to  show  it 
in  case  of  demand.  2  Hawk.  P.  C,  c. 
13,  §28;  2  Hale  P.  C.  116,  117,  and 
the  following  cases:  Del. — State  v. 
Townsend,  5  Harr.  487.  Me.— State  V. 
Phinney,  42  Me.  384.  Minn. — State  v. 
Spaulding,  34  Minn.  361,  25  N.  W.  793. 
Pa.— Com.  V.  Black,  2  Pa.  List.  46.  Vt. 
State  V.  Taylor,  70  Vt.  1,  39  Atl.  447, 
42  L.  E.  A.  673   (annotated  case). 

But  see,  under  statutes:  Ark. — Put- 
nam V.  State,  49  Ark.  449,  5  S.  W. 
715.  Ky.— Bates  v.  Com.,  13  Ky.  L. 
Eep.  132,  16  S.  W.  528.  N.  Y.— People 
V.  Shanley,  40  Hun  477. 

68.  Frost  r.  Thomas,  24  Wend.  (N. 
Y.)  418;  State  v.  Dula,  100  K  C.  423, 
6  S.  E.  89. 

69.  Mass. — Com.  v.  Field,  13  Mass. 
321.  Mo.— State  v.  Green,  66  Mo.  631. 
N.  C— State  v.  Garrett,  60  N.  C.  144, 
84  Am.  Dec.  359.  Ohio. — State  v.  Mil- 
ler,  13  Ohio   C.  C.  67. 

70.  U.  S. — United  States  v.  Eice, 
1  Hughes  560,  27  Fed.  Cas.  No.  16,153. 
Ala.— King  v.  State,  89  Ala.  43,  8  So. 
120.  Ky. — Bowling  V.  Com.,  7  Ky.  L. 
Eep.  821.  N.  C— State  v.  Dula,  100 
N.  C.  423,  6  S.  E.  89.  Eng.— Eex  v. 
Howarth,  1  Moo.  C.  C.  207. 

71.  No  third  person  has  a  right  to 
examine  the  warrant  even  if  his  house 
is    being    peaceably    searched    for    the 
accused.        Com.   v.     Irwin,      1     Allen 
(Mass.)   587. 

72.  Schnider  r.  Montross,  158  Mich. 
263,  122  N.  W.  534. 

Sufficiency  and  Form  of  Warrant. 
See  the  title   "Warrants." 

A  warrant  is  sufficient  to  protect  the 
officer  arresting  under  it   if  on  a  fair. 
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(II.)  Void  Process. —  If  the  process  under  which  the  detention  was 
made  is  void  it  is  no  defense  to  an  action  of  false  imprisonment 
against  anyone  concerned  in  the  restraint  or  in  the  issuance  of  the 
process  on  which  it  is  founded.''^ 


reasonable  construction  of  the  lan- 
guage used  it  can  be  gathered  or  in- 
ferred that  the  charge  is  of  something 
Tvhich  the  law  makes  a  crime.  Camp- 
bell r.  Johnson,  5  Ala.  App.  518,  59  So. 
708,  citing  Bradford  v.  State,  134  Ala. 
141,  32  So.  742;  Adams  v.  Coe,  123 
Ala.  664,  26  So.  652;  Sweeney  v.  Bien- 
ville Water  Co.,  121  Ala.  454,  25  So. 
575;  Spear  v.  State,  120  Ala:  351,  25 
So.  46. 

Writs  may  be  signed  by  assistant 
clerk  appointed  by  the  court  under 
legislative  authority  even  though  the 
constitution  requires  clerks  to  be  elect- 
ed and  requires  such  writs  to  be  signed 
by  the  clerk.  Jacobs  v.  Measures,  13 
Gray   (Mass.)    74. 

Warrant  Issued  and  Delivered  During 
Vacation  of  Court. — Kent  v.  Miles,  69 
Vt.  379,  37  All.  1115,  holds  that  a  per- 
son may  be  arrested  under  a  warrant 
issued  during  term  time,  but  not  deliv- 
ered until  vacation,  and  if  released 
may  be  rearrested  on  a  warrant  issued 
in  vacation.  If  court  is  not  in  session 
when  officer  arrives  prisoner  may  be 
committed  to  jail. 

The  proper  remedy,  if  any,  is  mali- 
cious prosecution.  See  supra,  I,  B,  2. 
73.  U.  S.— Weigel  v.  Brown,  194 
Fed.  652,  115  C.  C.  A.  442.  Ala.— 
Dates  V.  Bullock,  136  Ala.  537,  33  So. 
835.  Ark. — Scoggin  v.  Taylor,  13  Ark. 
380.  Cal.— Nelson  v.  Kellogg,  162  Cal. 
621,  123  Pac.  1115  (officer  and  com- 
plainant) ;  Kkumoto  v.  Marsh,  130  Cal. 
66,  62  Pac.  303,  rehearing  denied,  62 
Pac.  509  (person  swearing  to  defective 
affidavit).  Conn. — Allen  v.  Gray,  .11 
Conn.  95,  complainant,  magistrate  and 
officer  executing  writ  liable.  HI. 
Beveling  v.  Sheldon,  83  111.  390.  Ind, 
Cleveland  v.  Emerson,  99  N.  E.  796 
(clerk  who  issued  warrant  without  au- 
thority of  law,  and  marshal  who  exe- 
cuted it,  liable) ;  Taylor  v.  Moffatt,  2 
Blackf.  305.  Kan.— Elwell  v.  Eey- 
nolds,  6  Kan.  App.  545,  51  Pac. 
578.  Mass. — Piper  v.  Pearson,  2  Gray 
120.  Mich. — Paulus  v.  Grobben,  104 
Mich.  42,  62  N.  W.  160;  Wachsmuth 
V.  Merchants'  Nat.  Bank,  96  Mich. 
426,  56  N.  W.  9.  Minn,— Rauma  v. 
Lamont,  82  Minn.  477,  85  N.  W.  236, 
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constable  and  person  assisting  him. 
Mo. — Fellows  f.  Goodman,  49  Mo.  62. 
Neb, — Painter  v.  Ives,  4  Neb.  122.  Nev. 
Strozzi  V.  Wines,  24  Nev.  389,  55  Pac. 
828,  rehearing  denied,  57  Pac.  832,  per- 
son procuring  issuance  of  warrant. 
N.  Y.— Worden  v.  Davis,  195  N.  Y. 
391,  88  N.  E.  745;  Vredenburgh  v.  Hen- 
dricks, 17  Barb.  179.  Tex.— Coffin  v. 
Varila,  8  Tex.  Civ.  App.  417,  27  S.  W. 
956.     Vt.— Hazen  v.  Creller,  83  Vt.  460, 

76  Atl.  145;  Casselini  v.  Booth,  77  Vt. 
255,    59    Atl.    833;    Goodell    v.    Tower, 

77  Vt.  61,  58  Atl.  790;  Sartwell  v. 
Sowles,  72  Vt.  270,  48  Atl.  11. 

Contra  in  Georgia  by  Civil  Code, 
1895,  §3852,  which  provides  that:  ''If 
the  imprisonment  is  by  virtue  of  a 
warrant,  neither  the  party  bona  fide 
suing  out,  nor  the, officer  who  in  good 
faith  executes  the  same,  is  guilty  of 
false  imprisonment,  though  the  warrant 
bo  defective  in  form,  or  be  void  for 
want  of  jurisdiction."  But  this  sec- 
tion applies  only  to  imprisonment  under 
a  defective  warrant,  not  to  imprison- 
ment without  a  warrant.  Franklin  V. 
Amerson,  118  Ga.  860,  45  S.  E.  698. 

"Any  person  who  procures  the  issu- 
ance of  a  void  warrant  is  liable  in 
damages  to  the  person  named  therein 
and  who  is  arrested  under  the  author- 
ity it  is  supposed  to  import."  Gates  v. 
Bullock,  136  Ala.  537,  33  So.  835. 

It  is  no  defense  that  other  grounds 
for  arrest  may  have  existed.  "We 
cannot  assent  to  the  doctrine  that  an 
officer  can  apprehend  a  person  under  a 
void  warrant  which  is  read  to  the  pris- 
oner as  the  authority  under  which  the 
arrest  is  made,  and  then,  in  an  action 
for  false  imprisonment,  be  heard  to  say 
that  he  made  the  arrest  upon  the  in- 
formation and  belief  that  a  felony  had 
been  committed,  and  that  the  person 
arrested  is  guilty  of  its  commission." 
Elwell  V.  Reynolds,  6  Kan,  App.  545, 
51    Pac.    578. 

Privilege  from  arrest  was  held  to 
make  warrant  against  a  female  void, 
in  the  case  of  Nelson  v.  Kellogg,  162 
Cal.  62,  123  Pac.  1115.  But  in  Gassier 
V.  Fales,  139  Mass.  461,  1  N.  E.  922,  it 
was  held  that  false  imprisonment  would 
not    lie    against    one    who    assisted    an 
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(III.)  Voidable  Process.  —  If  the  warrant  is  merely  informal  or  void- 
able for  error  of  the  magistrate  in  the  exercise  of  his  judicial  discretion, 
it  protects  those  acting  thereunder  in  good  faith^*  even  though  the 
process  is  subsequently  vacated.'^^ 

e.  Erroneous  Execution  of  Process.  —  Even  regular  process  is  no 
defense,  however,  if  it  is  improperly  executed,'^''  as  by  the  detention  of 
one  not  named  therein,  though  he  be  the  person  intended  to  be  ap- 
prehended," or  by  the  detention  of  the  wrong  person,  though  of  the 
same  name  as  that  in  the  warrant.'^  Failure  to  follow  the  commands 
of  the  warrant  in  other  respects  makes  the  officer  a  trespasser  ah  iniiio, 
even  though  the  arrest  was  legal  in  its  inception.'^'''  So,  too,  if  the 
imprisonment  is  made  use  of  to  extort  money  from  the  prisoner.^" 
Detaining  the  prisoner  for  an  unreasonable  length  of  time  before  taking 
him  before  the  magistrate,^^  or  use  of  unnecessary  force  or  violence 
in  his  arrest  or  detention  may  also  lay  the  offender  liable  to  an  action 
of  false  imprisonment.^- 

3.  Arrest  Without  Warrant. — a.  By  an  Officer.  (I.)  in  General. 
Any  peace  officer  may  arrest  without  a  warrant  a  person  who  has  corn- 


officer  in  the  arrest  of  a  minor  who 
was  privileged  from  arrest  under 
mesne  process  for  debt.  His  only  re- 
course was  said  to  be  an  action  on 
the  case  if  the  arrest  was  malicious. 

74.  Ind. — Goodwine  v.  Stephens,  63 
Ind.  112.  Ky. — Johnson  v.  Scott,  134 
Ky.  736,  121  S.  W.  695;  Rowe  v. 
Beneer.  30  Ky.  L.  Eep.  545,  99  S.  W. 
250.  Mass. — Cassier  v.  Fales,  1  N.  E. 
922.  N.  H.— Small  v.  Banfield,  66  N. 
H.  206,  20  Atl.  284.  N.  C— Bryan  v. 
Stewart,  123  N.  C.  92,  31  S.  E.  286. 
Tex. — Roberts  V.  Brown,  43  Tex.  Civ. 
App.  206,  94  S.  W.  388. 

The  distinction  is  said  to  be  that 
*' where  the  process  is  set  aside  for 
mere  error  committed  by  the  court  in 
the  progress  of  the  action,  in  contra- 
distinction to  irregular  or  void  process, 
no  responsibility  may  attach  to  him 
who  caused  its  issuance;  but  when  it 
is  vacated  because  it  is  irregular  in 
its  inception,  responsibility  at  once 
attaches."  Bryan  v.  Congdon,  86  Fed. 
221,  29  C.   C.  A.  670. 

"The  distinction  is  between  erro- 
neous and  irregular  process.  It  surely 
was  never  supposed  that  a  judicial  of- 
ficer was  liable  for  an  error  in  judg- 
ment; and  on  a  process  merely  erro- 
neous nobody  is  liable.  But  if  the 
process  be  irregular,  there  is  no  judg- 
ment, because  there  is  no  jurisdiction 
and  no  judge."  Allen  v.  Gray,  11 
Conn.   95. 

See  infra,  III,  B,  2. 


75.  Fischer  v.  Langbein,  103  N.  Y, 
84,  8  N.  E.  251;  Marks  f.  Townsend, 
97  N.  Y.  590;  Ring  v.  Mitchell,  45 
Misc.  493,  92  N.  Y.  Supp.  749;  Krause 
r.  Rutherford,  45  App.  Div.  132,  60  N. 
Y.  Supp.   1047. 

76.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hindsell,   76   Kan.   74,   90   Pac.    800.  _ 

Arrest  under  a  warrant  commanding 
the  prisoner  to  be  brought  before  the 
magistrate  does  not  justify  the  officer 
in  taking  him  elsewhere  to  confer  with 
the  district  attorney.  Wright  v.  Tem- 
pleton,  80  Vt.  358,  67  Atl.  817. 

77.  West  V.  Cabell,  153  U.  S.  78, 
14  Sup.  Ct.  752,  38  L.  ed.  643;  Vice 
V.   Holley,   88   Miss.   572,   41   So.   7. 

78.  Ludwig  V.  Ellis,  22  Idaho  475, 
126  Pac.  769;  Clark  v.  Winn,  19  Tex. 
Civ.  App.  223,  46  S.  W.  915.  See 
contra,  Blocker  v.  Clark,  126  Ga,  484, 
54  S.  E.   1022. 

79.  la.— Stewart  t\  Feeley,  118 
Iowa  524,  92  N.  W.  670  (officer  dis- 
charged prisoner  instead  of  taking  him 
before  a  magistrate,  as  required).  Mass. 
Tubbs  V.  Tukey,  3  Cush.  438  (failure  to 
make  return).  Vt. — Wright  v.  Temple- 
ton,  80  Vt.  358,  67  Atl.  817  (failure 
to  take  prisoner  before  magistrate) ; 
Gibson  v.  Holmes,  78  Vt.  110,  62  Atl. 
11  (failure  to  make  return  of  writ); 
Ellis  V.  Cleveland,  54  Vt.  437  (failure 
to  make   return   of  writ). 

80.  Clark  v.  Tilton,  74  N.  H.  330, 
68    Atl.    335,    discussing   many   cases. 

81.  See  infra,  II,   C,  5. 

82.  See  infra,  II,  C,  6. 
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niitted  a  feloiiy,^^  or  attempts  a  felon.y  in  liis  presence,^*  or  anyone 
whom  he  has  reasonable  ground  to  believe  has  committed  a  felony ,^^ 


83.  ni.— McMalion  t\  People,  1S9 
111.  222,  59  N.  E.  584.  Me.— Palmer 
r.  Maine-Cent.  R.  Co.,  92  Me.  399,  42 
Atl.  800,  69  Am.  St.  Eep.  513,  44  L. 
E.  A.  673.  Mich.— Zn  re  Way,  41  Mich. 
299,  1  N.  W.  1021.  N.  Y.— People  v. 
Hockstim,  36  Misc.  562,  73  N.  Y.  Supp. 
626;  People  v.  Van  Hoiiten,  13  Misc. 
603.  35  N.  Y.  Supp.  186;  Carpenter  v. 
Mills,  29  How.  Pr.  473;  Griffin  v. 
Flock,  11  Daly  274.  S.  C— Percival 
V.  Bailey,  70  S.  C.  72,  49  S.  E.  7. 
Tex.— Missouri  K.  &  T.  E.  Co.  v.  War- 
ner, 19  Tex.  Civ.  App.  463,  49  S.  W. 
254;  Giroux  f.  State,  40  Tex.  97, 

United  States  marshal  in  enforcing 
the  federal  laws  has  the  same  right 
to  arrest  without  a  warrant  as  the 
sheriff  of  the  county  within  which  the 
marshal  is  acting.  In  re  Acker,  66 
Fed.  290;  Carico  V.  Welmore,  51  Fed. 
196.  So  also  a  special  deputy  marshal 
has  the  authority  of  a  peace  officer  to 
arrest  for  crimes  committed  in  his 
presence.  Ex  parte  Morrill,  13  Sawy. 
(U.   S.)   322,  35  Fed.  261. 

Game  -warden  may  arrest  without 
warrant  any  one  "found  violating" 
the  game  laws.  Sheets  v.  Atherton, 
62  Vt.   229,  19  Atl.  926. 

Oflacers  of  an  agricultural  society 
with  the  authority  of  peace  officers 
who  have  unlawfully  fixed  bounds  in 
the  public  highway  for  the  purpose  of 
an  exhibition  cannot  without  warrant 
arrest  one  who  comes  within  the  bounds 
and  refuses  to  leave.  Com.  v.  Euggles, 
6  Allen  (Mass.)  588.  See  also  White 
V.  State,  99  Ga.  16,  26  S.  E.  742,  37 
L.  E.  A.  642,  arrest  by  an  officer  with- 
out warrant  one  interfering  with  par- 
ade. Arrest  illegal,  no  authority  for 
parade. 

Alderman  may  arrest  without  war- 
rant for  violation  of  city  charter  under 
some  city  charters.  Butolph  v.  Blust, 
5  Lans.    (N.  Y.)   84. 

Agents  of  humane  societies  where 
when  appointed  deputy  sheriff  may  ar- 
rest without  a  warrant  for  cruelty  to 
animals  committed  in  their  presence. 
Broadway  &  East  Side  Stage  Co.  v. 
American  Society,  15  Abb.  Pr.  (N.  Y.) 
51;  Doris  V.  American  Society,  75  N. 
Y.   362. 

Authority  for  any  member  of  the 
council    as   any   fire   warden    to    arrest 
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any  one  who  refuses  to  obey  their 
orders  at  a  fire,  given  by  city  ordi- 
nance, is  unconstitutional.  Judson  v. 
Eeardon,   16   Minn.   431. 

A  bail  may  arrest  without  a  warrant 
the  defendant  for  whose  appearance  he 
is  responsible,  or  he  may  appoint  any 
agent  to  make  the  arrest  for  him. 
Coleman  v.  State,  121  Ga.  594,  49  S. 
E.  716. 

Grand  jurjrman  may  arrest  without 
a  warrant  a  person  guilty  of  breaking 
the  Sabbath  in  his  presence.  Ward  v. 
Green,  11   Conn.  455. 

Superintendent  of  a  convict  gang 
is  not  a  peace  officer  and  has  no 
greater  authority  to  arrest  one  who 
does  not  know  him  to  be  such  super- 
intendent than  a  private  individual. 
State  V.  Stancill,  128  N.  C.  606,  38  S. 
E.    926. 

Town  bailiff  may  arrest  without  war- 
rant a  person  who  is  disorderly  and 
intoxicated  in  his  presence.  McCaf- 
frey V.  Thomas,  4  Penne.  (Del.)  437, 
5G  Atl.   382. 

84.  McMahon  v.  People,  189  111.  222, 
59   N.   E.   584. 

Acquittal  of  the  crime  which  the 
person  was  attempting  when  arrested 
will  have  no  bearing  upon  the  officer's 
right  to  arrest  without  a  warrant.  Mc- 
Mahon V.  People,  189  111.  222,  59  N. 
E.   584. 

85.  Ala.— Childers  v.  State,  156  Ala. 
96,  47  So.  70.  Ga.— Brooks  v.  State, 
114  Ga.  6,  39  S.  E.  877;  Johnson  v. 
State,  30  Ga.  426.  111.— Marsh  v. 
Smith,  49  111.  396;  Dodds  v.  Board,  43 
111.  95.  Ind.— Doering  v.  State,  49  Ind. 
56,  19  Am.  Eep.  669.  la.— State  v. 
Phillips,  118  Iowa  660,  92  N.  W.  876. 
Ky. — Johnson  v.  Collins,  28  Ky.  L.  Eep. 
375,  89  S.  W.  253;  Easton  v.  Com.,  26 
Ky.  L.  Eep.  960,  82  S.  W.  996.  Mass. 
Eohan  v.  Sawin,  5  Cush.  281.  Md.— Kirk 
V.  Garrett,  84  Md.  383,  35  Atl.  1089; 
Brish  V.  Carter,  98  Md.  445,  57  Atl. 
210.  Mich. — Firestone  v.  Eice,  71  Mich. 
377,  38  N.  W.  885;  Allor  v.  Wayne  Co. 
Auditors,  43  Mich.  76,  4  N.  W.  492; 
People  V.  Gordon,  40  Mich.  716.  Minn. 
Warner  v.  Groce,  14  Minn.  487.  Mo, 
Ealls  County  v.  Stephens,  104  Mo.  App, 
115,  78  S.  W.  291;  State  v.  Grant,  79 
Mo.  113,  49  Am.  Eep.  218;  State  v. 
Grant,  76  Mo.  236;  State  v.  Underwood, 
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even  if  no  felony  has  actually  been  committed  ;^^  or  one  who  commits 
a  breach  of  the  peace  in  his  presence,^^  or  one  who  threatens  a  breach 
of  the  peace  in  his  presence  and  accompanies  his  threats  with  overt 
acts  showing  imminent  danger  of  a  breach  of  the  peace.^^  But  in 
the  absence  of  statute  a  peace  officer  cannot  arrest  for  offenses  less 
than  felony,  even  if  committed  in  his  presence,  when  the  same  does 
not  constitute  a  breach  of  the  peace.^° 


75  Mo.  230.  N.  Y.— Stearns  v.  Titus, 
193  N.  Y.  272,  85  N.  E.  1077;  Fulton 
V.  Staats,  41  N.  Y.  498;  Burns  v.  Erben, 
40  N.  Y.  463;  People  t\  Wolven,  2 
Edm.  Sel.  Cas.  108;  Holley  v.  Mix,  3 
Wend.  350,  20  Am.  Dec.  702.  N,  C. 
Martin  v.  Hauek,  141  N.  C.  317,  54  S. 
E.  291,  7  L.  R.  A.  (N.  S.)  576;  Neal 
V.  Joyner,  89  N.  C.  287.  Pa.— Russell 
V.  Shuster,  8  Watts  &  S.  308.  E.  I. 
Wade  V.  Chaffee,  8  R.  I.  224,  5  Am. 
Rep.  572.  Tenn. — McCaslin  v.  McCord, 
116  Tenn.  690,  94  S.  W.  79.  Tex.— Kar- 
ner  v.  Stump,  12  Tex.  Civ.  App.  460,  34 
S.  W,  656;  Sheehan  v.  Holcomb,  1  W. 
&  W.  Civ.  Cas.,  §462.  Vt.— State  v. 
Taylor,  70  Vt.  1,  39  Atl.  447.  67  Am. 
St.  Rep.  648,  42  L.  R.  A.  673.  Wash. 
State  V.  Symes,  20  Wash,  484,  55  Pac. 
626. 

Reasonableness  of  information  on 
Vvhich  officer  made  the  arrest  is  en- 
tirely immaterial  where  the  person  ar- 
rested had  committed  the  crime.  State 
V.  Phillips,  118  Iowa  660,  92  N.  W. 
76. 

Probable  cause  is  no  defense,  the  ar- 
rest not  being  for  the  purpose  of 
taking  plaintiff  before  a  magistrate, 
but  for  the  sole  purpose  of  inducing 
him  to  repay  to  defendant  money 
claimed  to  have  been  overpaid  by  him. 
Bergeron  v.  Peyton,  106  Wis.  377,  82 
N.  W.  291. 

86.  People  v.  Wolven,  2  Edm.  Sel. 
Cas.  (N.  Y.)  108;  Sheehan  v.  Holcomb, 

1  W.    &   W.   Civ.   Cas.    (Tex.)    §462. 

87.  Ala.— Sanders  v.  Davis,  153  Ala. 
375,  44  So.  979;  Hayes  v.  Mitchell,  80 
Ala.  183.  Cal.— People  v.  Nihell,  144 
Cal.  200,  77  Pac.  916.  Conn.— Holcomb 
V.  Cornish,  8  Conn.  375;  Tracy  v.  Wil- 
liams, 4  Conn.  107,  10  Am.  Dec.  102. 
Del,— State  v.  Mills,  6  Penne.  497,  69 
Atl.  841.  Ga.— Jenkins  v.  State,  3  Ga. 
App.  146,  59  S.  E.  435;  Hughes  v.  State, 

2  Ga.  App.  29,  58  S.  E.  390.  lU.— Main 
V.  McCarty,  15  HI.  442.  Ky,— Stevens 
V.  Com.,  30  Ky.  L.  Rep.  290,  98  S.  W. 
284;  Weaver  v.  McGovern,  28  Ky.  L. 
Eep,  883,  90  S.  W.  984;  Com.  v.  Robin- 


son, 27  Ky.  L.  Rep.  14,  84  S.  W.  319; 
Helm  V.  Com.,  26  Ky.  L.  Rep.  165, 
81  S.  W.  270.  Mass.— Ford  v.  Breen, 
173'  Mass.  52,  53  N.  E.  136;  Com.  v. 
McGahey,  11  Gray  194.  Minn.— State 
r.  Leindecker,  91  Minn.  277,  97  N.  W. 
972.  N,  Y, — Carpenter  v.  Pennsylvania 
R.  Co.,  13  App.  Div.  328,  43  N.  Y.  Supp. 
203.  N,  C— Martin  v.  Houck,  141  N. 
C.  317,  54  S.  E.  291,  7  L.  R.  A.  (N.  S.) 
576.  S.  C— Percival  v.  Bailey,  70  S.  C. 
72,  49  S.  E.  7.  Wis.— Hawkins  v.  Lut- 
ton,  95  Wis.  492,  70  N.  W.  483,  60  Am. 
St.  Rep.  131. 

Friendly  scuffle  although  noisy  does 
not  constitute  such  "an  offence  against 
the  public  peace"  as  will  justify  an 
arrest  without  a  warrant.  Mundine  v. 
State,  37  Tex.  Crim.  5,  38  S.  W.  619. 

Breach  of  peace  just  before  arrival 
of  officer  does  not  justify  an  arrest 
without  warrant.  Carpenter  v.  Penn- 
svlvania  R.  Co.,  13  App.  Div,  328,  43 
N,  Y.  Supp.  203. 

88,  Quinn  v.  Heisel,  40  Mich.  576; 
Stearns  v.  Titus,  193  N.  Y,  272,  85 
K   E.   1077. 

89.  Fla.— Roberson  v.  State,  43  Fla. 
156,  29  So.  535,  52  L.  R.  A.  751.  Mass. 
Scott  V.  Eldridge,  154  Mass.  25,  27 
N.  E.  677,  12  L.  R.  A.  379.  Mich 
Tillman  v.  Beard,  121  Mich.  475,  80 
N<  W.  248,  6  Det.  Leg.  N.  528,  46 
L.  R.  A.  215;  In  re  Way,  41  Mich.  299, 

1  N.  W.  1021.  Minn.— State  v.  Lein- 
decker, 91  Minn.  277,  97  N.  W.  972. 
N.  J, — City  of  Newark  r.  Murphv,  40 
N.  J.  L.  145.     Okla.— DeGraff  v.  State, 

2  Okla.  Crim.  519,  103  Pac.  538.  Tenn. 
Hurd  V.  State,  119  Tenn.  583,  108 
S.  W.  1064.  Tex.— Early  v.  State,  50 
Tex.    Crim.   344,    97   S.   W.    82. 

An  officer  authorized  to  arrest  only 
for  crime  cannot  arrest  for  anything 
else  without  a  warrant.  Taylor  r.  New 
York  &  L.  B.  R.  Co.,  80  N.  J.  L.  282, 
78  Atl.  169. 

Carrying  weapons  unlawfully,  un- 
accompanied by  overt  acts  does  not 
constitute   a  threatened   breach   of  the 
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(n.)  Under  Statutory  Authority.  —  j\Iany  of  the  jurisdictions  have 
extended  the  common  law  authority  for  arrest  to  cases  of  a  misde- 
meanor conmiitted  in  the  officer's  presence,"*'  and  to  cases  of  a  breach 
of  a  city  ordinance  in  the  officer's  presence."^ 


peace.  Roberson  v.  State,  43  Fla.  156, 
29  So.  535,  52  L.  E.  A.  751. 

Mere  words  threatening  the  life  of 
the  city  marshal  do  not  constitute  such 
imiiiincnt  danger  of  a  breach  of  the 
peace  as  to  justify  arrest  without  war- 
rant, Giroux  V.'  State,  40  Tex.  97; 
Allen  V.  State  (Tex.  Crim.),  66  S.  W. 
671. 

Beyond  His  Jurisdiction. — An  officer 
whose  right  to  arrest  is  coniined  to 
the  limits  of  a  town,  must  justify  an 
arrest  outside  thereof  as  an  individual. 
Martin  v.  Houck,  141  N.  C.  317,  54 
S.   E.   291. 

90.  U.  S.— Carico  v.  Wilmore,  51 
Fed.  196.  Ala.—Sanders  v.  Davis,  153 
Ala.  375,  44  So.  979.  Cal.— People  v. 
Craig,  152  Cal.  42,  91  Pac.  997.  Conn. 
Holcomb  V.  Cornish,  8  Conn.  375.  Del. 
State  V.  Mills,  6  Penne.  497,  69  Atl. 
841;  Marshall  v.  Cleaver,  4  Penne.  450, 
56  Atl.  380.  D.  C— Bright  v.  Patton, 
5  Mackey  534,  60  Am.  Eep.  396.  Ga. 
Jenkins  v.  State,  4  Ga.  App.  859,  62 
S.  E.  574.  111.— Conkling  r.  Whitmore, 
132  111.  App.  574.  Ind.— Weser  v.  Wel- 
ty,  18  Ind.  App.  664,  47  N.  E.  639. 
la. — Snyder  i\  Thompson,  134  Iowa  725, 
112  N.  W.  239.  Ky.— Lvnam  v.  Com., 
55  S.  W.  686;  Curran  v.  Taylor,  92  Ky. 
537,  18  S.  W.  232;  Eeed  v.  Com.,  30 
Ky.  L.  Eep.  1212,  100  S.  W.  856.  La. 
O'Malley  v.  Whitaker,  118  La.  906,  43 
So.  545.  Mass. — Jones  v.  Eoot,  6  Gray 
435.  Neb.— Fry  v.  Kaessner,  48  Neb. 
133,  66  N.  W.  1126.  N.  Y.— Stearns  V. 
Titus,  193  N.  Y,  272,  85  N.  E.  1077, 
reversing  119  App.  Div.  885,  114  N.  Y. 
Supp.  1148;  Schultz  v.  Greenwood  Cem- 
etery, 190  N.  Y.  276,  83  N.  E.  41; 
Stevens  v.  Gilbert,  120  N.  Y.  Supp. 
114;  Giorgio  V.  Batterman,  134  App. 
Div.  139,  118  N.  Y.  Supp.  828;  People 
V.  Board  of  Auditors,  126  App.  Div. 
487,  110  N.  Y.  Supp.  745;  People  v. 
Bradley,  58  Misc.  507,  111  N.  Y.  Supp. 
625;  Paulding  v.  Lane,  55  Misc.  37, 
104  N.  Y.  Supp.  1051;  People  r.  Glen- 
non,  37  Misc.  1,  74  N.  Y.  Supp.  794; 
10  N.  Y.  Ann.  Cases  365,  16  N.  Y. 
Cr.  297;  Carpenter  v.  Mills,  29  How. 
Pr.  473.  S.  C— State  v.  Byrd,  72  S.  C. 
104,  51  S.  E.  542.  Tenn.— Kurd  v. 
State,  119  Tenn.  583,   108  S.  W.   1064. 
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Tex. — Pratt  V.  Brown,  80  Tex.  608,  16 
S.  W.  443;  Hull  r.  State,  50  Tex.  Crim. 
607,  100  S.  W.  403. 

A  statute  authorizing  an  arrest 
without  warrant  affords  the  same  pro- 
tection as  if  a  warrant  had  been  pro- 
cured. Easton  v.  Com.,  26  Ky.  L.  Eep. 
960,   82  S.  W.  996. 

Public  offense  as  used  in  the  statute 
permitting  arrest  without  warrant 
means  a  breach  of  the  peace.  State 
V.  Leindecker,  91  Minn.  277,  97  N.  W. 
972.  Under  the  statute  of  Texas  it  was 
held  that  "offense"  should  be  limited 
to  an  offense  against  property  or  per- 
son. Ex  parte  Muckenfuss,  52  Tex. 
Crim.   467,  107  S.  W.  1131. 

Arrest  without  warrant  for  misde- 
meanor not  committed  in  presence  of 
officer  may  be  authorized  by  legislature. 
Childers  i:  State,  156  Ala.  96,  47  So. 
70. 

To  prevent  failure  of  justice  for 
want  of  an  officer  to  issue  a  warrant 
a  peace  officer  may  arrest  without  a 
warrant  for  a  misdemeanor  not  com- 
mitted in  his  presence.  Franklin  V. 
Amerson,  118  Ga.  860,  45  S.  E.  698. 

Apparent  guilt  of  a  misdemeanor  in 
officer's  presence  will  justify  arrest 
without  warrant.  In  Com.  v.  Presby, 
14  Gray  (Mass.)  65,  the  accused  ap- 
peared to  be  intoxicated.  It  was  held 
that  the  officer  was  justified  in  mak- 
ing the  arrest  although  the  accused 
was  not  in  fact  intoxicated. 

Arrest  for  misdemeanor  committed 
in  another  state  is  not  justified.  Mac- 
Donnell  v.  McConville,  148  App.  Div. 
49,  132  K  Y.  Supp.  1085. 

Strict  construction  of  statutes  ex- 
tending common  law  rule  is  insisted 
upon.  Sanders  V.  Davis,  153  Ala.  375, 
44   So.   979. 

"There  is  no  distinction  between  a 
peace  officer,  without  a  warrant,  and 
a  private  individual,  in  respect  to  the 
right  to  arrest  for  a  misdemeanor.  To 
justify  either  of  them  ...  it  must 
appear  that  the  crime  has  actually 
been  committed  or  attempted  by  the 
person  arrested."  Gold  v.  Armer,  140 
App.  Div.  73,  124  N.  Y.  Supp.  1069. 

91.  Ala. — Hammond  v.  State,  147 
Ala.  79,  44  So.  761;  Jones  v.  Anniston, 
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Offense  in  Officer's  Presence.  —The  offense  is  committed  within  the  of- 
cer's  presence  so  as  to  entitle  him  to  arrest  without  a  warrant,  when 
he  hears  the  disturbance  and  is  able  to  identify  it  as  the  act  of  the 
accused,'-'-^  or  when  he  actually  sees  the  offense  committed.^^ 


138  Ala.  199,  35  So.  112.  Del.— Mar- 
shall V.  Cleaver,  4  Penne.  450,  56  Atl. 
380;  McCaffrey  v.  Thomas,  4  Penue. 
437,  56  Atl.  382.  Ga. — Jenkins  v. 
State,  3  Ga.  App.  146,  59  S.  E.  435. 
ni.— Shanley  r.  Wells,  71  111.  78.  Ind. 
Nealis  v.  Hayward,  48  Ind.  19;  Scircle 
V.  Neeves,  47  Ind.  289;  Boaz  v.  Tate, 
43  Ind.  60.  Ky, — Quinn  v.  Com.,  23 
Ky.  L.  Kep.  1302,  63  S.  W.  792;  Wing 
V.  Com.,  7  Ky.  L.  Eep.  216.  Md. 
Mitchell  v.  Lemon,  34  Md.  176.  Minn. 
State  V.  Cantieny,  34  Minn.  1,  24  N.  W. 
458.  Mo. — Jones  f.  State,  14  Mo.  409; 
Eoberts  v.  State,  14  Mo.  138,  55  Am. 
Dec.  97;  Village  of  Oran  v.  Bles,  52 
Mo.  App.  509.  N,  Y. — Eoderiek  v. 
Whitson,  51  Hun  620,  4  N.  Y.  Supp. 
112;  Willis  v.  W^arren,  1  Hilt.  590.  Ohio. 
Kyan  v.  Jacob,  6  Wkly.  L.  Bui.  139. 
Tenn. — Pesterfield  v.  Vickers,  3  Coldw. 
205. 

Provision  in  city  charter  for  the  is- 
suance of  warrants  for  the  violation 
of  municipal  ordinances  is  not  neces- 
sary for  a  valid  arrest  for  such  viola- 
tion. Jenkins  v.  State,  3  Ga.  App. 
146,  59  S.  E.  435. 

Breach  of  unreasonable  or  unconsti- 
tutional ordinance  in  the  officer's  pres- 
ence will  not  justify  an  arrest  without 
a  warrant.  Wice  v.  Chicago  N.  W.  R. 
Co.,  193  111.  351,  61  N.  E.  1084,  56 
L.  E.  A.  268. 

Breach  of  ordinance  providing  for 
punishment  by  fine  will  not  justify  an 
arrest  without  a  warrant  even  though 
the  officer  may  arrest  without  a  war- 
rant for  the  breach  of  an  ordinance 
which  may  be  punished  by  imprison- 
ment.    Low  V.   Evans,   16  Ind.   486. 

Breach  of  ordinance  rectuiring  license 
for  practice  of  law  although  in  offi- 
cer's presence  will  not  justify  an  ar- 
rest without  a  warrant.  Mitchell  v. 
Gambill,   140  Ala.  545,  37  So.  402. 

Endeavoring  to  escape  from  justice 
after  a  violation  of  a  city  ordinance 
will  justify  arrest  by  officer  without 
warrant,  but  mere  hearsay  as  to  the 
violation  will  not  justify  the  arrest  if 
there  was  no  actual  violation.  Porter 
V.  State,  124  Ga.  297,  52  S.  E.  283,  2 
L.  E.  A.   (N.   S.)    730. 

Offender  against  municipal  ordinance 


attempting  to  escape  from  justice  may 
be  arrested  without  a  warrant.  Porter 
r.  State,  124  Ga.  297,  52  S.  E.  283,  2 
L.  E.  A.   (N.  S.)   730. 

In  Missouri  police  officers  must  when 
they  know  of  the  commission  of  a 
crime  arrest  the  guilty  party  without 
a  warrant  even  though  the  offense  is 
a  past  misdemeanor  and  not  committed 
in  the  officer's  presence.  State  v.  Boyd, 
108  Mo.  App.  518,  84  S.  W.  191. 

92.  Ga. — Ramsey  f.  State,  92  Ga. 
53,  17  S.  E.  613.  Ky.— Dilger  v.  Com., 
88  Ky.  550,  11  S.  W.  651.  Mass. 
Ford  V.  Breen,  173  Mass.  52,  53  N.  E. 
136.  N.  C— State  v.  McAfee,  107  N.  C. 
812,  12  S.  E.  435,  10  L.  E.  A.  607.  S.  C 
State  v.  Williams,  36  S.  C.  493,  15 
S.  E.  554.  Wis. — Hawkins  v.  Lutton, 
95  Wis.  492,  70  N.  W.  483,  60  Am. 
St.  Eep.  131. 

93.  U.  S. — ^Carico  v.  Wilmore,  51  Fed. 
196.  Ala. — Jones  v.  Anniston,  138  Ala. 
199,  35  So.  112.  Conn. — Holscomb  v. 
Cornish,  8  Conn.  375.  Mich. — People 
r.  Bartz,  53  Mich.  493,  19  N.  W.  161. 
N.  Y. — Paulding  V.  Lane,  55  Misc.  37, 
104  N.  Y.  Supp.  1051.  S.  C. — State 
V.  Byrd,   72   S.   C.   104,  51   S.  E.  542. 

Seeing  and  hearing  distance  does  not 
constitute  "presence."  People  v.  John- 
son, 86  Mich.  175,  48  N.  W.  870,  24 
Am.  St.  Rep.  116,  13  L.  R.  A.  163; 
Russell  V.  State,  37  Tex.  Crim.  314,  39 
S.  W.  674;  Brown  v.  Wallis,  100  Tex. 
546,  101  S.  W.  1070.  But  see  Plum- 
mer  v.  State,  135  Ind.  308,  34  N.  E.  968, 
where  the  court  discussed  the  point 
whether  the  fact  that  the  marshal  was 
near  enough  so  he  could  have  heard 
the  call  and  could  come  to  the  scene 
within  a  minute  or  two  made  him 
"present"  in  contemplation  of  law, 
but  did  not  decide  the  question.  See 
also  Wiltse  v.  Holt,  95  Ind.  469. 

Continuing  Offense.  —  In  State  v. 
Grant,  76  Mo.  236,  the  person  arrested 
had  been  guilty  of  the  larceny  of  a 
package  from  an  express  office  and  had 
retreated  about  five  hundred  yards  with 
the  property  when  he  was  arrested  with 
it  in  his  possession.  It  was  held  that 
the  offense  was  continuing  when  ar- 
rested and  a  warrant  was  not  neces- 
sary. 
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(in.)  Interfering  With  Peace  Officer, —  Any  person  obstructing  a  peace 
offieer  in  tlie  performance  of  his  official  duty  may  be  arrested  without 
a  warrant."*  But  where  an  officer  is  exceeding  his  official  authority 
ab  initw,'^^  or  is  subsequently  guilty  of  misconduct,""  force  may  be 
resisted  with  force.  Still  the  person  resisting  cannot  go  to  the  extent 
of  using  a  deadly  weapon,"^  or  of  taking  life,"^  unless  there  is  imminent 
danger  of  losing  his  own  life."" 

b.  By  Private  Individual.  —  (I.)  In  General.  —  A  private  inclividual 
may  arrest  without  a  warrant  one  who  commits  a  felony  in  his  pres- 
ence/ or  who  attempts  a  felony  in  his  presence,^  or  one  who  is  guilty 
of  a  breach  of  the  peace  in  his  presence,^  or  one  whom  he  has  reason- 


94.  Del. — Petit  v.  Colmery,  4  Penne. 
266,  55  Atl.  344.  la.— Montgomery  i: 
Sutton,  67  Iowa  497,  25  N.  W.  748. 
Ky.— Myers  r.  Dnnn,  31  Ky.  L.  Eep. 
926,  104  S.  W.  352;  Biggs  v.  Com.,  17 
Ky.  L.  Rep.  1015,  33  S.  W.  413.  Mass. 
Leddy  f.  Grossman,  108  Mass.  237.  Tex. 
Mosley  v.  State,  23  Tex.  App.  409,  4 
S.  W.  907. 

Bystander  May  Interfere  To  Prevent 
Illegal  Arrest. — In  People  v.  Hochstim, 
76  App.  Div.  25,  78  N.  Y.  Supp.  638, 
17  N.  Y.  Crim.  117,  it  was  held  that 
where  the  deputy  superintendent  of 
elections  attempted  without  a  warrant 
to  arrest  a  person  at  the  polls  who 
had  a  right  to  vote  and  before  he 
had  voted,  a  bystander  was  justified 
in  resisting  the  arrest  until  after  the 
vote  was  cast. 

95.  Fla.— Eoberson  v.  State,  43  Fla. 
156,  29  So.  535,  52  L.  E.  A.  751.  Ga. 
Porter  V.  State,  124  Ga.  297,  52  S.  E. 
283.  2  L.  E.  A.  (N.  S.)  730;  Coleman 
V.  State,  121  Ga.  594,  49  S.  E.  716. 
Ky.— Neeley  v.  Com.,  29  Ky.  L.  Eep. 
408,  93  S.  W.  596;  Hughes  v.  Com.,  19 
Ky.  L.  Rep.  497,  41  S.  W.  294.  Va. 
Muscoe  V.  Com.,  86  Va.  443,  10  S.  E. 
534. 

96.  Del.— Petit  v.  Colmery,  4  Penne. 
266,  55  Atl.  344.  Ind.— Plummer  v. 
State,  135  Ind.  308,  34  K  E.  968.  la. 
State  V.  Phillips,  118  Iowa  660,  92 
N.  W.  876. 

The  right  of  a  policeman  to  arrest 
without  a  warrant  for  a  breach  of  the 
peace  committed  in  his  presence  has, 
of  course,  no  rational  application  to  a 
case  where  the  policeman  himself  pro- 
voked the  breach  and  was  in  the 
wrong,  and  the  man  he  arrested  was 
in  the  right.  Ervin  v.  Burke  (N.  J.), 
83  Atl.  772. 

97.  Roberson  v.  State,  43  Fla.  156, 
29  So.  535,  52  L.  E.  A.  751. 
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98.  Neeley  v.  Com.,  29  Ky.  L.  Eep. 
408,   93   S.   W.   596. 

99.  Hughes  v.  Com.,  19  Ky.  L.  Eep. 
497,  41  S.  W.  294. 

Impudence  toward,  officer  is  not  an 
obstruction  of  justice  and  will  not  jus- 
tify arrest  without  warrant.  Jenkins 
V.  State,  3  Ga.  App.  146,  59  S.  E.  435. 

1.  U.  S.— Kurtz  V.  Moffitt,  115  U.  S. 
487,  6  Sup.  Ct.  148,  29  L.  ed.  458. 
Ala.— Suell  V.  Derricott,  161  Ala.  259, 
49  So.  895,  23  L.  E.  A.  (N.  S.)  996. 
Ark.— State  v.  Jones,  91  Ark.  5,  120 
S.  W.  154.  CJonn,— Wrexford  v.  Smith, 
2  Eoot  171.  Ga. — Croom  v.  State,  85 
Ga.  718,  11  S.  E.  1035,  21  Am,  St. 
Eep,  179.  Ind. — Kennedy  r.  State,  107 
Ind.  144,  6  N.  E.  305,  57  Am.  Eep.  99. 
Kan.— State  v.  Howry,  37  Kan.  369,  15 
Pac.  282,  Ky.— Eich  v.  Bailey,  30  Ky. 
L.  Eep.  155,  97  S.  W.  747.  N.  Y. 
People  V.  Governale,  193  N.  Y.  581,  86 
N.  E.  554;  Gearity  v.  Strasbourger,  133 
App.  Div.  701,  118  N.  Y.  Supp.  257; 
Holley  V.  Mix,  3  Wend.  350,  20  Am. 
Dec,  702;  People  v.  Adler,  3  Park, 
Crim,  249,  N.  C— State  V.  Bryant,  65 
N.  C.  327.  Okla. — Barclay  v.  United. 
States,  11  Okla,  503,  69  Pac,  798,  Ore. 
Lander  v.  Miles,  3  Ore.  35.  Tex,— Sta- 
ples V.  State,  14  Tex,  App.  136.  Wis, 
Keenan  v.  State,  8  Wis.  132.  Eng.— Ear 
imrte  Krans,  1  B.  &  C.  258,  25  Eev, 
Eep.  389,  8  E.  C.  L.  70. 

Legal  meaning  of  "presence"  see 
supra,  II,  C,  3,  a,  (II.) 

2.  Eex  V.  Howarth,  1  Moody  C.  C. 
207. 

3.  Conn. — Knot  v.  Gay,  1  Eoot  66. 
N.  Y,— People  v.  Governale,  193  N.  Y. 
581,  86  N.  E.  554;  People  v.  More- 
house, 25  N.  Y.  St.  294,  6  N.  Y.  Supp. 
763;  Phillips  v.  Trull,  11  Johns.  486. 
Tenn, — McCaslin  v.  McCord,  116  Tenn. 
690,  94  S.  W.  79,  Eng, — Price  v. 
Seeley,  10  CI.  &  F.  28,  8  Eng,  Eeprint, 
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able  and  probable  cause*  to  believe  has  committed  a  felony  when  the 
felony  has  actually  been  committed.^ 


651;  Webster  v.  Watts,  11  Q.  B.  311, 
12  Jur.  243,  17  L.  J.  Q.  B.  73,  63  E.  C. 
L.  311. 

A  mere  trespass  on  property  does  not 
justify  imprisonment  without  process. 
Texas  &  P.  R*  Co.  v.  Parker,  29  Tex. 
Civ.  App.  264,  68  S.  W-  831,  where 
plaintiff  went  to  sleep  in  box  car  and 
was  locked  in  by  station  agent. 

4.  See  infra,  II,  C,  3,  c. 

5.  U.  S.— United  States  v.  Boyd,  45 
Fed.  851.  Ala.— Suell  v.  Derricott,  161 
Ala.  259,  49  So.  895,  23  L.  E.  A. 
(N.  S.)  996.  Ark.— State  v.  Jones,  91 
Ark.  5,  120  S.  W.  154;  Carr  v.  State, 
43  Ark.  99.  Conn. — Wrexford  v.  Smith, 
2  Eoot  171.  D.  C. — Davis  v.  United 
States,  16  App.  Cas.  442.  Ga. — Croom 
V.  State,  85  Ga.  718,  11  S.  E.  1035, 
21  Am.  St.  Eep.  179;  Habersham  v. 
State,  56  Ga.  61;  Long  v.  State,  12 
Ga.  293.  m.— Kindred  v.  Stitt,  51  111. 
401;  Dodds  v.  Board,  43  111.  95;  Siegel 
V.  Connor,  70  111.  App.  116.  Ind.— Tea- 
garden  V.  Graham,  31  Ind.  432.  Kan. 
State  V.  Mowry,  37  Kan.  369,  15  Pac. 
282.  Mass. — Morley  t\  Chase,  143  Mass. 
396,  9  N.  E.  767.  Mich, — Maliniemi  v. 
Gronlund,  92  Mich.  222,  52  N.  W.  627, 
31  Am.  St.  Rep.  576.  Miss. — Cryer  v. 
State,  71  Miss.  467,  14  So.  261,  42  Am. 
St.  Eep.  473.  Neb. — Simmerman  ij. 
State,  16  Neb.  615,  21  N.  W.  387; 
Kyner  v.  Laubner,  3  Neb.  (Unof.)  370, 
91  N.  W.  491.  N.  J.— Eeuck  v.  Mc- 
Gregor, 32  N.  J.  L.  70.  N.  M.— Ter- 
ritory V.  McGinnis,  10  N.  M.  269,  61 
Pac.  208.  N.  Y. — People  v.  Governale, 
193  N.  Y.  581,  86  N.  E.  554;  Farnam 
V.  Feeley,  56  N.  Y.  451;  Burns  v.  Er- 
ben,  40  N.  Y.  463;  Phillips  V.  Leary, 
114  App.  Div.  871,  100  N.  Y.  Supp. 
200;  Hawley  v.  Butler,  54  Barb.  490; 
Holley  V.  Mix,  3  Wend.  350,  20  Am. 
Dec.  702.  N.  C. — Neal  v.  Joyner,  89 
N.  C.  287;  Brockway  V.  Crawford,  48 
N.  C.  433,  67  Am.  Dec.  250.  Ohio. 
Burch  V.  Franklin,  7  Ohio  N.  P.  155, 
7  Ohio  Dec.  519.  Ore. — Lander  v. 
Miles,  3  Ore.  35.  Pa. — McCarthy  v. 
De  Armit,  99  Pa.  63;  Brooks  v.  Com., 
61  Pa.  352,  100  Am.  Dec.  645;  Wakely 
V.  Hart,  6  Binn.  316;  Harris  v.  Bonnet, 
1  Phila.  175,  8  Leg.  Int.  54.  Tenn. 
Tarvers  v.  State,  90  Tenn.  485,  16  S. 
W.  1041;  Wilson  v.  State,  11  Lea  310. 
Utah.— State  v.  Morgan,  22  Utah  162, 
61    Pac.    527.      Canada. — McKenzie    v. 


Gibson,  8  U.  C.  Q.  B.  100;  Ashley  v. 
Dundas,  5  U.  C.  Q.  B.  (O.  S.)  749; 
Murphy  v.  Ellis,  13  N.  Bruns.  347.  Eng. 
Williams  v.  Crosswell,  2  C.  &  K.  422, 
61  E.  C.  L.  421;  Allen  v.  Wright,  8 
C.  &  P.  522,  .34  E.  C.  L.  512;  Eeg.  v. 
Price,  8  C.  &  P.  282,  34  E.  C.  L.  390; 
Nicholson  v.  Hardwicke,  5  C.  &  P.  495, 
24  E.  C.  L.  425;  Hadley  v.  Perks,  L.  E. 
1  Q.  B.  444,  12  Jur.  (N.  S.)  662,  35 
L.  J.  M.  C.  177,  14  L.  T.  N.  S.  325, 
14  Wkly.  Eep.  730;  Beckwith  v.  Phil- 
by,  6  B.  &  C.  35,  9  D.  &  E.  487,  5 
L.  J.  M.  C.  (O.  S.)  132,  13  E.  C.  L. 
287. 

In  Kentucky  a  private  individual 
may  arrest  without  a  warrant  when  he 
has  reasonable  ground  to  believe  a 
felony  has  been  committed  and  con- 
trary to  the  usual  rule  he  will  be 
protected  in  such  a  case  even  if  no 
felony  has  been  committed.  Wright  v. 
Com.,  85  Ky.  123,  2  S.  W.  904;  Begley 
V.  Com.,  22  Ky.  L.  Eep.  1546,  60  S.  W. 
847. 

In  Missouri  and  Illinois  where  an  in- 
dividual arrests  or  causes  the  arrest 
of  a  person  without  a  warrant  the 
only  defense  available  is  to  prove  that 
the  person  arrested  actually  committed 
the  crime  for  which  he  was  arrested 
and  it  will  be  no  defense  to  show 
that  he  acted  in  good  faith,  on  reason- 
able ground  or  on  the  advice  of  coun- 
sel. Kindred  v.  Stitt,  51  111.  401;  Pand- 
jiris  t\  Hartman,  196  Mo.  539,  94  S. 
W.   270. 

In  New  York  and  Illinois,  a  private 
person  may  arrest  without  a  warrant 
one  who  is  guilty  of  a  misdemeanor  in 
his  presence.  Smith  v.  Donnelly,  66  111. 
464;  Tobin  v.  Bell,  73  App.  Div.  41,  76 
N.  Y.  Supp.  425. 

In  Texas  a  private  individual  can  ar- 
rest without  a  warrant  for  any  offense 
against  the  public  peace  committed  in 
his  presence  but  cannot  arrest  even  for 
felony  where  not  committed  in  his 
presence  or  within  his  view.  Lacy  V. 
State,    7    Tex.    App.    403. 

Telegram  to  individual  describing  a 
person  and  directing  arrest  does  not 
show  reasonable  ground  for  arrest 
where  he  makes  no  effort  before  the 
arrest  to  find  out  who  the  person  is 
he  suspects  and  does  not  even  know 
the  name  of  the  accused  although  there 
is   a  resemblance   between   the   descrip- 
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(II.)  Under  Authority.  —  A  private  individual  who  is  called  to  assist 
an  oOicer  is  not  lialile  if  he  responds  in  good  faith  and  keeps  within 
his  orders  and  directions.*' 

c.  Reasonable  and  Prohahlc  Cause.  —  An  officer  has  such  reasonable 
and  probable  cause  as  will  justify  him  in  making  an  arrest  without  a 
warrant  when  he  is  in  the  possession  of  such  information  as  would 
lead  a  reasonably  prudent  man  to  believe  that  an  offense  had  been 
committed  and  that  the  person  arrested  was  the  offender.^  But  this 
information  must  be  based  upon  evidentiary  facts  within  the  officer's 
own  knowledge,*  or  upon  the  direct  statements  of  a  reliable  third 
person."     jMere  hearsay"  or  suspicion^^  will  not    justify    an    arrest 


tion  and  the  person  arrested.  Maliniemi 
V.  Gronliuid,  92  Mich.  222,  52  N.  W. 
627,  31   Am.   St.  Eep.   576. 

Bad  reputation  and  association  with 
criminals  does  not  constitute  probable 
cause  for  an  individual  to  arrest  with- 
out warrant  even  where  a  felony  has 
been  committed.  Kindred  v.  Stitt,  51 
111.  401. 

Suspicion  that  crime  has  been  com- 
mitted will  not  justify  a  private  per- 
son in  arresting  the  suspected  indi- 
vidual. Siegel,  Cooper  &  Co.  v.  Con- 
nor, 171  111.  572,  49  N.  E.  728;  s.  c, 
70  111.  App.  116. 

Duty  under  penalty  at  common  law 
for  private  individual  to  arrest  with- 
out warrant  where  a  felony  is  com- 
mitted in  his  presence,  but  the  statutes 
do  not  generally  impose  a  punishment. 
Kindred  v.  Stitt,   51   111.   401. 

6.  Edger  v.  Burke,  96  Md.  715,  54 
Atl.    986. 

7.  Ex  parte  Morrill,  35  Fed.  261,  13 
Sawy.   322. 

8.  U.  S. — Ex  parte  Morrill,  35  Fed. 
261,  13  Sawy.  322.  Ala.— Williams  v. 
State,  44  Ala.  41;  Findlay  v.  Pruitt,  9 
Port.  195.  D.  C. — Davis  v.  United 
States,  16  App.  Cas.  442.  Ga.— Brooks 
V.  State,  114  Ga.  6,  39  S.  E.  877.  Ky. 
Weaver  v.  McGovern,  28  Ky.  L.  Rep. 
883,  90  S.  W.  984.  Md.— Brish  v.  Car- 
ter, 98  Md.  445,  57  Atl.  210.  Mich. 
People  V.  Burt,  51  Mich.  199,  16  N.  W. 
378;  Somerville  v.  Richards,  37  Mich. 
299.  Can.— Hamilton  v.  Calder,  23  N. 
Bruns.   373. 

Arrest  of  plaintiff  merely  to  prevent 
him  from  leaving  the  state  with  a 
check  claimed  by  defendant  is  false 
imprisonment.  Park  v.  Taylor,  118 
Fed.  34,  55  C.  C.  A.  56. 

A  letter  from  a  sheriff  of  another 
state  will  not  be  a  defense  to  an  ac- 
tion   of   false    imprisonment    against    a 
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sheriff  arresting  without  other  author- 
ity. Malcolmson  v.  Scott,  56  Mich. 
459,   23   N.  W.   166. 

Telegram. — An  officer  who  arrests  on 
the  strength  of  a  telegram  does  so  at 
his  peril.  Janes  v.  Wilson,  119  La. 
491,  44  So.  275. 

Pistol  shot  late  at  night  within  a 
short  distance  from  policeman's  beat 
would  give  him  reasonable  ground  to 
arrest  a  person  running  from  the  di- 
rection of  the  shot.  Brooks  V.  State, 
114  Ga.  6,  39  S.  E.  877. 

9.  U,  S. — Chandler  v.  Rutherford, 
101  Fed.  774,  45  C.  C.  A.  218.  Ala. 
Williams  V.  State,  44  Ala.  41.  Ky. 
Johnson  v.  Collins,  28  Ky.  L.  Rep. 
375,  89  S.  W.  253.  Md.— Kirk  v.  Gar- 
rett, 84  Md.  383,  35  Atl.  1089.  Mich. 
Filer  v.  Smith,  9-6  Mich.  347,  55  N.  W. 
999,  35  Am.  St.  Rep.  603.  N.  Y.— Ful- 
ton V.  Staats,  41  N.  Y.  498;  Holley  v. 
Mix,  3  Wend.  350,  20  Am.  Dec.  702. 
Eng. — Hedges  v.  Chapman,  2  Bing,  523, 
9  E.  C.  L.  508. 

10.  Malcolmson  V.  Scott,  56  Mich. 
459,  23   N.  W.  166. 

11.  IT.  S. — Chandler  v.  Rutherford, 
101  Fed.  774,  43  C.  C.  A.  218.  Ala. 
Findlay  v.  Pruitt,  9  Port.  195.  Mo. 
State  V.  Grant,  79  Mo.  113,  49  Am. 
Rep.  218.  N.  Y. — Philips  v.  Leary,  114 
App.  Div.  871,  100  N.  Y.  Supp.  200; 
Snead  v.  Bonnoil,  49  App.  Div.  330, 
63  N.  Y.  Supp.  553,  affirming  166  N.  Y. 
325,  59  N.  E.  899.  Tex. — Kamer  V. 
Stump,  12  Tex.  Civ.  App.  460,  34  S.  W. 
656. 

Mere  suspicion  that  a  woman  is  on 
the  street  for  the  purpose  of  immoral 
solicitation  will  not  justify  an  arrest 
even  if  she  is  known  to  the  officer  as 
a  prostitute.  Pinkerton  v.  Verberg,  78 
Mich.  573,  44  N.  W.  579,  18  Am.  St. 
Rep.  473,  7  L.  R.  A.  507;  People  V. 
Bush,  1  Wheeler  Cr.  Cas.   (N.  Y.)   137. 
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without  a  warrant^-  in  the  absence  of    corroborating    circumstances. 

4.  The  Arrest.  —  a.  When  Maij  Be  Made.  —  Whether  the  arrest 
is  made  pursuant  to  a  warrant,"  or  whether  the  authority  exists  with- 
out a  warrant,"  it  must  be  with  due  diligence  after  the  cause  arises. 
In  either  case  it  may  be  at  any  hour  of  any  day.^^  Still  where  the 
exigencies  of  the  case  do  not  demand  it,  night  and  Sunday  arrests, 
when  the  ordinary  resources  for  a  speedy  discharge  are  not  at  hand, 
are  without  support.^** 

b.  Where  May  Be  Made.— An  officer  or  individual  armed  with  a 
warrant  directed  to  him  by  name  may  execute  the  same  anywhere 
within  the  jurisdiction  of  the  court  issuing  the  writ.'^     But  if  the 


Duty  To  Search. — Although  the  stat- 
ute imposes  upon  the  police  of  New 
York  the  duty  of  inspecting  houses  of 
ill-fame  and  restraining  misconduct 
therein  a  police  officer  has  no  right 
to  invade  a  house  without  a  warrant 
on  his  own  suspicion  that  misdemeanors 
are  committed  therein.  People  r.  Glen- 
non,  37  Misc.  1,  74  N.  Y.  Supp.  794, 
10  N.  Y.  Ann.  Cas.  365,  16  N.  Y. 
Crim.   297. 

12.  Miller  v.  Fano,  134  Cal.  103,  66 
Pac.  183. 

Reasonable  Ground  for  Arrest  Is  a 
Question  for  the  Court. — 'Kirk  v.  Gar- 
rett, 84  Md.  383,  35  Atl.  108.  But  the 
facts  upon  which  the  suspicion  is  based 
are  for  the  jury.  Brish  v.  Carter,  98 
Md.  445,  57  Atl.  210;  Territory  v.  Mc- 
Ginnis,   10  K   M.  269,   61   Pac.   208. 

Officer  may  use  discretion  where  a 
person  is  charged  with  being  a  thief 
and  there  are  no  corroborating  circum- 
stances. In  re  Randall,  5  City  Hall 
Eec.   (N.  Y.)    141. 

Information  Must  Be  Trustworthy. 
An  officer  is  not  justified  in  arresting 
a  person  on  the  charge  of  two  con- 
fessed burglars  that  such  party  was 
a  principal  in  the  same  crime,  where 
such  information  is  uncorroborated. 
Isaacs  V.  Brand,  2  Stark.  167,  19  Rev. 
Eep.  695,  3  E.  C.  L.  297. 

Offer  of  reward  charging  crime,  pub- 
lished in  a  foreign  detective  agency's 
paper  and  signed  by  a  private  per- 
son will  not  justify  the  arrest  without 
warrant  of  the  person  accused.  State 
V.  Evans,   83   Mo.   App.   301. 

Proclamation  by  the  governor  alleg- 
ing a  felony  and  published  according 
to  law  is  sufficient  ground  to  justify 
the  arrest  of  the  accused  without  war- 
rant by  an  officer.  Eanes  v.  State,  6 
Humph.  (Tenn.)  53,  44  Am.  Dec.  289. 
Conduct  of  person  in  possession  of 


stolen  property  may  constitute  reason- 
able ground  for  suspicion.  In  Brish 
V.  Carter,  98  Md.  445,  57  Atl.  210,  the 
plaintiff  having  a  horse  in  his  posses- 
sion answering  the  description  of  one 
stolen,  when  questioned  about  the 
ownership  told  several  conflicting 
stories  as  to  who  owned  it  and  after 
offering  to  take  the  officer  to  the 
boarding  house  of  one  of  the  alleged 
owners  stated  that  he  did  not  know 
where  it  was.  Held,  that  there  was 
reasonable  ground  to  suspect  that  the 
plaintiff   had   stolen   the    horse. 

Charge  of  "creating  a  disturbance" 
made  against  a  person  who  was  escap- 
ing will  not  justify  an  officer  in  ar- 
resting without  warrant.  Porter  V. 
State,  124  Ga.  297,  52  S.  E.  283,  2 
L.  R.  A.   (N.  S.)   730. 

Photographs  and  description  may  be 
relied  upon  to  identify  the  party  ac- 
cused and  if  the  resemblance  is  suffi- 
cient to  actuate  a  reasonable  man,  an 
officer  arresting  upon  such  identifica- 
tion will  be  protected.  Filer  v.  Smith, 
96  Mich.  347,  55  N.  W.  999,  35  Am. 
St.   Rep.   603. 

13.  State  V.  Nadeau,  97  Me.  275,  54 
Atl.  725. 

14.  See  Stevens  v.  Gilbert,  120  N.  Y. 
Supp.  114,  where  it  was  held  that  the 
officer  need  not  arrest  immediately 
even  if  the  offense  was  committed  in 
his    presence. 

15.  Williams  V.  State,  44  Ala.  41. 

16.  Malcolmson  v.  Scott,  56  Mich, 
459,  23  N.  W.  166. 

17.  Sullivan  V.  Wentworth,  137  Mass. 
233;  Rex  r.  Weir,  1  B.  &  C.  288,  8  E. 
C.  L.   79,   1   Hale  P.  C   459. 

Indorsement  by  court  or  magistrate 
on  a  warrant  gives  it  validity  through- 
out the  jurisdiction  of  the  court  or 
magistrate  so  indorsing  it.  Slate  v. 
Dooley,    121    Mo.    591,    26    S.    W.    558; 
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warrant  is  dircclod  to  an  officer  bj^  the  doseription  of  his  office  he 
cannot  execnte  it  beyond  the  geographical  limits  of  his  ol'fice^^  unless 
the  statute  of  the  state  expressly  extend  the  limits  within  which  he 
may  act^^ 

c.  Felonies  Committed  Outside  the  State.  —  Under  the  constitution 
and  laws  of  the  United  States  a  person  guilty  of  a  felony  in  one  state 
fleeing  to  another  may  there  be  arrested  either  by  an  officer  or  a  pri- 
vate individual  without  a  warrant  for  the  purpose  of  surrender  to 
the  state  from  which  he  fled.^"     But  no  state  statute  can  give  such 


Peter  r.  State,  23  Tex.  App.  684,  5 
S.  W.  228;  Ledbetter  v.  State,  23  Tex. 
App.  247,  5  S.  W.  226.  When  the  in- 
dorsement has  been  made  the  warrant 
may  be  served  either  by  an  officer  from 
the  jurisdiction  where  issued  or  by  an 
officer  from  the  jurisdiction  where  in- 
dorsed. State  V.  Dooley,  121  Mo.  591, 
26  S.  W.  558;  People  v.  Shaver,  4  Park. 
Cr.   (N.  Y.)   45. 

Contra,  Peter  v.  State,  23  Tex.  App. 
684,  5  S.  W.  228;  Ledbetter  x:  State, 
23  Tex.  App.  247,  5  S.  W.  226  (both 
holding  that  when  so  indorsed  the 
warrant  can  be  served  only  by  an  offi- 
cer of  the  county  where  the  accused  is 
found). 

18.  ni.— Krug  V.  Ward,  77  111.  603; 
Kindred  v.  Stitt,  51  111.  401.  Ky. 
York  V.  Com.,  82  Ky.  360;  Cardwell  v. 
Com.,  20  Ky.  L.  Eep.  496,  46  S.  W. 
705.  N.  y. — Butolph  V.  Blust,  41  How. 
Pr.  481.  N.  C. — Copeland  V.  Islay,  19 
N.  C.  505.  Tex. — Jones  V.  State,  26 
Tex.  App.  1,  9  S.  W.  53,  8  Am.  St. 
Rep.  454;  Ledbetter  v.  State,  23  Tex. 
App.  247,  5  S.  W.  226.  Eng.— Rex  v. 
W«ir,  1  B.  &  C.  288,  8  E.  C.  L.  79. 

19.  Ala. — Williams  v.  State,  44  Ala. 
41,  policeman  may  arrest  under  war- 
rant anywhere  within  his  county.  Mass. 
Sullivan  V.  Wentworth,  137  Mass.  233 
(a  constable  may  arrest  under  warrant 
anywhere  within  his  county) ;  Com.  v. 
Martin,  98  Mass.  4  (superintendent  of 
police  may  arrest  under  warrant  any- 
where within  the  commonwealth  for  an 
offense  committed  in  his  town).  N.  C. 
State  V.  Sigman,  106  N.  C.  728,  11 
S.  E.  520,  a  constable  may  arrest  un- 
der warrant  anywhere  within  his  coun- 
ty. Tex. — Newburn  v.  Durham,  10  Tex. 
Civ.  App.  655,  32  S.  W.  112,  reversing 
Newburn  v.  Durham,  88  Tex.  288,  31 
S.  W.  195,  both  holding  that  a  town 
inarshal  may  arrest  anywhere  within 
his  county  without  a  warrant  if  a  felon 
is  about  to   escape. 

Under   Iowa  statute   providing    that 
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where  an  offense  is  committed  on  the 
boundary  of  twO'  counties  or  within 
five  hundred  yards  thereof  either  coun- 
ty may  take  jurisdiction  of  the  offense, 
it  was  held  that  an  officer  had  the 
same  right  to  make  an  arrest  five  hun- 
dred yards  beyond  the  limits  of  his 
county  as  he  had  within  his  own  coun- 
ty where  the  crime  was  committed 
within  the  designated  limits.  State  v. 
Seery,  95  Iowa  652,  64  N.  W.  631. 

In  Indiana  a  justice's  warrant  may 
be  served  by  a  constable  in  any  county 
in  the  state  where  the  offense  is  com- 
mitted in  his  jurisdiction  and  the  cul- 
prit is  a  fugitive,  but  to  give  the  same 
validity  outside  the  justice's  jurisdic- 
tion it  must  have  attached  a  cer- 
tificate of  the  county  clerk  showing 
that  the  justice  signing  it  is  duly  com- 
missioned and  qualified  as  such  and 
that  the  signature  is  genuine.  Sturm 
V.  Potter,  41  Ind.  181. 

Deserter  from  United  States  army 
may  under  federal  statute  be  arrested 
without  warrant  by  any  officer  quali- 
fied to  make  arrests  and  in  any  part 
of  the  state.  State  v.  Pritchett,  219 
Mo.  696,  119  S.  W.  386. 

20.  Ind. — Simmons  v.  Vandyke,  138 
Ind.  880,  37  N.  E.  973,  46  Am.  St.  Rep. 
411,  26  L.  R.  A.  33.  N.  Y.— Mander- 
ville  V.  Guernsey,  51  Barb.  99.  S.  C. 
State  V.  Anderson,  1  Hill  327.  Eng. 
Reg.  V.  Weil,  15  Cox  C.  C.  189,  53 
L.  J.  M.  C.  74,  47  L.  T.  N.  S.  630,  9 
Q.   B.   D.    701. 

On  suspicion  of  felony  committed  In 
another  state  an  officer  may  arrest  with- 
out a  warrant.  In  State  v.  Taylor,  70 
Vt.  1,  39  Atl.  447,  67  Am.  St.  Rep. 
648,  42  L.  R.  A.  673,  a  Vermont  con- 
stable having  received  information  by 
telephone  that  a  post-office  in  New 
York  had  been  burglarized  the  night 
before  and  that  four  persons  suspected 
of  the  crime  were  going  in  the  direction 
of  Rochester,  proceeded  with  three 
persons  acting  under  him,  and  met  the 
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right,^^  nor  does  the  right  exist  for  a  crime  less  than  felony.^^ 

d.  Pursuit  Beyond  Jurisdiction.  —  In  case  of  felony  and  fresh  pur- 
suit only  an  officer  or  individual  may  with  or  without  a  warrant  follow 
the  accused  anywhere  within  the  state.^^  But  this  right  does  not  exist 
for  any  less  offense  than  felony,-*  even  in  an  officer  armed  with  a 
warrant.^^ 

e.  Right  To  Use  Force. — (I.)  In  General.  —  An  officer  or  individual 
with  the  right  to  arrest  may  use  such  force  as  is  necessary  to  accom- 
plish the  arrest  and  retain  control  of  the  prisoner.^''    But  he  will  not 


suspected  party.  They  were  justified  in 
making  the  arrest  under  the  circum- 
stances. 

21.  Mich. — Maleolmson  v.  Scott,  56 
Mich.  459,  23  N.  W.  166.  N.  C— State 
V.  Shelton,  79  N.  C.  605.  Tenn.— Tar- 
vers  V.  State,  90  Tenn.  485,  16  S.  W. 
1041. 

22.  Mich. — Maleolmson  v.  Scott,  56 
Mich.  459,  23  N.  W.  166.  N.  Y.— -Man- 
derville  v.  Guernsey,  51  Barb.  99.  Tenn. 
Tarvers  v.  State,  90  Tenn.  485,  16  S.  W. 
1041. 

Query  Whether  OflScer  Can  Arrest  With- 
out Warrant  for  Crime  Committed  in 
Sister  State. — In  Cunningham  v.  Baker, 
104  Ala.  160,  16  So.  68,  53  Am.  St. 
Kep.  27,  the  court  said:  <'If  the 
authority  exists,  to  support  its  exer- 
cise there  must  be  reasonable  cause 
to  believe  that  the  crime  supposed  to 
have  been  committed  is  a  felony,  not 
a  less  offense,  under  the  law  of  the 
state  in  which  it  was  committed;  that 
the  person  arrested  committed  it;  and 
that  he  is  a  fugitive  from  the  justice 
of  the   state." 

Arrest  on  One  Ground  Cannot  Be 
Justified  on  Another. — In  Snead  i-.  Bon- 
noil,  49  App.  Div.  330,  63  N.  Y.  Supp. 
553,  affirmed  in  166  N.  Y.  325,  59  N.  E. 
899,  the  plaintiff  was  arrested  on  the 
ground  that  he  had  committed  a  fel- 
ony, but  there  was  no  reasonable 
ground  for  believing  the  plaintiff  guilty 
of  a  felony.  The  day  after  the  ar- 
rest the  plaintiff  was  held  and  fined 
on  the  ground  that  he  was  carrying 
a  concealed  weapon  at  the  time  of  his 
arrest.  The  court  held  that  while  he 
might  have  been  arrested  on  the 
ground  of  carrying  a  concealed  weapon, 
this  would  not  justify  an  arrest  on 
any  other  ground,  and  that  his  deten- 
tion was  therefore  a  false  imprison- 
ment. 

23.  Ressler  v.  Peats,  86i  111.  275; 
McCaslin  v.  McCord,  116  Tenn.  690,  94 
S.  W,   79. 


Private  Persons  Not  To  Arrest  Be- 
yond Their  Own  County. — In  McCas- 
lin V.  McCord,  116  Tenn.  690,  94  S.  W. 
79,  it  was  held  that  the  law  did  not 
contemplate  the  right  of  a  private 
person  to  go  beyond  his  own  county 
to  make  an  arrest  except  upon  fresh 
pursuit  of  a  felon  and  that  a  sheriff 
beyond  his  county  had  only  the  rights 
of  an  individual. 

24.  Sossamon  v.  Cruse,  133  N.  C. 
470,  45  S.  E.  757. 

25.  Butolph  V.  Blust,  41  How.  Pr. 
(N.    Y.)    481. 

Waiver  of  Jurisdiction. — The  objec- 
tion that  an  officer  has  no  authority  to 
arrest  for  contempt  outside  of  his  own 
county  is  waived  where  the  person  ar- 
rested makes  no  objection  and  volun- 
tarily accompanies  the  sheriff  into  the 
jurisdiction  of  the  court.  In  re  Pope- 
joy,  26  Colo.  32,  55  Pac.  1083,  77  Am. 
St.  Rep.  222. 

26.  U.  S.— United  States  v.  Full- 
hart,  47  Fed.  802.  Ala.— Patterson  v. 
State,  91  Ala.  58,  8  So.  756;  Clements 
V.  State,  50  Ala.  117.  Cal. — People  v. 
Adams,  85  Cal.  231,  24  Pac.  629.  Conn. 
Ward  V.  Green,  11  Conn.  455.  Del. 
State  V.  Mills,  6  Penne.  497,  69  Atl. 
841;  Petit  V.  Colemary,  4  Penne.  266, 
55  Atl.  344;  State  v.  Lafferty,  5  Harr. 
491;  State  v.  Mahon,  3  Harr.  568.  Ga. 
Ramsey  V.  State,  92  Ga.  53,  17  S.  E. 
613;  Burns  v.  State,  80  Ga.  544,  7  S.  E. 
88.  Ind. — Plummer  v.  State,  135  Ind. 
308,  34  N.  E.  968.  Ky.— Petrie  f.  Cart- 
wright,  114  Ky.  103,  70  S.  W.  297, 
102  Am.  St.  Rep.  274,  59  L.  R.  A. 
720;  Hamlin  v.  Com.,  11  Ky.  L.  Rep. 
348,  12  S.  W.  146;  Taylor  v.  Com.,  9 
Ky.  L.  Rep.  257,  5  S.  W.  46;  Bowling 
V.  Com.,  7  Ky.  L.  Rep.  821.  Me.— Mur- 
dock  V.  Ripley,  35  Me.  472.  Md.— Bal- 
timore &  O.  R.  Co.  V.  Strube,  111  Md. 
119,  73  Atl.  697.  Mich.— People  v.  Dur- 
fee,  62  Mich.  487,  29  N.  W.  309.  Mo. 
State  V.  Fuller,  96  Mo.  165,  9  S.  W. 
583;    State    v.    Hancock,    73    Mo.    App. 
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be  justified  in  using  unnecessary  violence,-^  or  exposing  the  accused 
to  unnecessary  dangers, ■''^  or  unnecessary  suffering.-'' 

(II.)  In  Case  of  Felony.  —  An  officer  or  a  private  person  with  the 
right  to  arrest  a  felon  may  if  necessary  to  accomplish  the  arrest  take 
his  life.^''  But  this  right  to  take  life  to  secure  an  arrest  does  not 
exist  in  case  of  a  suspicion  of  felony,  however  well  founded  that  sus- 
picion may  be,^^ 

(III.)  For  Offenses  Less  Than  Felony.  —  The  taking  of  life  cannot  be 
justified  in  an  arrest  for  an  offense  less  than  felony,  except  in  self- 
defense.^" 


19;  State  v.  Gregory,  30  Mo.  App.  582. 
N.  Y.— People  r.  Carlton,  115  N.  Y. 
618,  22  N.  E.  257,  26  N.  Y.  St.  434; 
Fulton  V.  Staats,  41  N.  Y.  498;  People 
v.  O'Brien,  48  App.  Div.  66,  62  N.  Y. 
Supp.  571.  N.  C— State  v.  Sigman, 
106  N.  C.  728,  11  S.  E.  520;  State  V. 
Pugh,  101  N.  C.  737,  7  S.  E.  757,  9 
Am.  St.  Eep.  44;  State  t\  Bryant,  65 
N.  C.  327.  Ohio. — State  v.  Miller,  6 
Ohio  N.  P.  202,  7  Ohio  Clr.  Dec.  552, 
5  Ohio  Dec.  703.  Pa. — Shovlin  v.  Com., 
106  Pa.  369;  Com.  v.  Jane,  11  Pa. 
Super.  459;  Com.  V.  Hare,  2  Pa. 
L.  J.  Eep.  467,  4  Pa.  L.  J.  257.  S.  C. 
Golden  i:  State,  1  S.  C.  292.  Tex. 
James  v.  State,  44  Tex.  314;  Tiner  v. 
State,  44  Tex.  128;  Skidmore  v.  State, 
43  Tex.  93;  Giroux  v.  State,  40  Tex. 
98;  Beaverts  v.  State,  4  Tex.  App.  175. 
Va.— Masner  v.  Com.,  26  Gratt.  976. 
Eng.— Reg.  v.  Price,  8  C.  &  P.  282,  34 
E.  C.  L.  390. 

27.  Ala.— Suell  v.  Derricott,  161  Ala. 
259,  49  So.  895,  23  L.  R.  A.  (N.  S.) 
996;  Williams  v.  State,  44  Ala.  41; 
Findlay  v.  Pruitt,  9  Port.  195.  Del. 
State  V.  Mills,  6  Penne.  497,  69  Atl. 
841;  Petit  v.  Colemary,  4  Penne.  266, 
55  Atl.  344;  State  v.  Mahon,  3  Harr. 
568.  Ga. — Burns  v.  State,  80  Ga.  544, 
7  S.  E.  88;  McAllister  v.  State,  7  Ga. 
App.  541,  67  S.  E.  221.  111.— North  t: 
People,  139  111.  81,  28  N.  E.  966.  Ind. 
Plummer  r.  State,  135  Ind.  308,  34  N. 
E.  968.  Ky.— Head  v.  Martin,  85  Ky. 
480,  3  S.  W.  622;  Petrie  v.  Cartwright, 
114  Ky.  103,  70  S.  W.  297,  102  Am. 
St.  Rep.  274,  59  L.  R.  A.  720;  Hamlin 
V.  Com.,  11  Ky.  L.  Rep.  348,  12  S.  W. 
146.  Me. — Murdock  v.  Ripley,  35  Me. 
472.  Mich. — People  v.  Durfee,  62 
Mich.  487,  29  N.  W.  109.  Mo.— State 
V.  Fuller,  96  Mo.  165,  9  S.  W.  583; 
State  V.  Hancock,  73  Mo.  App.  19. 
Ohio.— State  v.  Pate,  7  Ohio  N.  P.  543, 
5    Ohio    Dec.    732.      Tenn,— Reneau    v. 


State,  2  Lea  720,  31  Am.  Rep.  626. 
Tex.— Skidmore  r.  State,  43  Tex.  93; 
Giroux  t:  State,  40  Tex.  98.  Eng. 
Levy  r.  Edwards,  1  C.  &  P.  40,  11  E. 
C.  L.  306. 

28.  Lander  f.  Miles,  3  Ore.  35;  Re- 
neau v.  State,  2  Lea  (Tenn.)  720,  31 
Am.  Rep.  626. 

29.  Petit  V.  Colemary,  4  Penne. 
(Del.)    266,   55  Atl.  344. 

Amount  of  force  necessary  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury  from  all  the  surrounding  circum- 
stances. State  V.  Bland,  97  N.  C.  438, 
2  S.  E.  460.  But  where  the  facts  are 
undisputed  it  is  a  question  of  law  for 
the  court.  Firestone  v.  Rice,  71  Mich. 
377,  38  N.  W.  885,  15  Am.  St.  Rep. 
266. 

30.  Ky. — Petrie  v.  Cartwright,  114 
Ky.  103,  24  Ky.  L.  Rep.  903,  70  S.  W. 
297,  102  Am.  St.  Rep.  274,  59  L.  R.  A. 
720.  Miss. — Jackson  v.  State,  66  Miss. 
89,  5  So.  690,  14  Am.  St.  Rep.  542. 
N.  Y. — Conraddy  v.  People,  5  Park. 
Crim.  234.  Pa.-^Brooks  v.  Com.,  61  Pa. 
352,  100  Am.  Dec.  645. 

31.  Conraddy  v.  People,  5  Park. 
Crim.  (N.  Y.)  234;  Brooks  v.  Com.,  61 
Pa.   352,   100   Am.   Dec.   645. 

32.  Ala. — Williams  v.  State,  44  Ala. 
41.  Ark. — Thomas  v.  Kinkead,  55  Ark. 
502,  18  S.  W.  854,  29  Am.  St.  Rep.  68, 
15  L.  R.  A.  558.  Ga. — McAllister  v. 
State,  7  Ga.  App.  541,  67  S.  E.  221; 
Holmes  v.  State,  5  Ga.  App.  166,  62 
S.  E.  716.  Ky. — ^Petrie  v.  Cartwright, 
114  Ky.  103,  70  S.  W.  297,  102  Am. 
St.  Rep.  274,  59  L.  R.  A.  720;  Head 
V.  Martin,  85  Ky.  480,  3  S.  W.  622. 
Miss. — Brown  v.  Weaver,  76  Miss.  7, 
23  So.  388,  71  Am.  St.  Rep.  512,  42 
L.  R.  A.  423.  N.  C. — State  v.  Sigman, 
106  N.  C.  728,  11  S.  E.  520;  State  v. 
Bland,  97  N.  C.  438,  2  S.  E.  460.  Ohio. 
Risher  v.  Meehan,  11  Ohio  C.  C.  403, 
5  Ohio  Crim.  Dec.  416.     Tenn. — Reneau 
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(IV.)  Right  To  Force  Entrance.  —  (A.)  With  Warrant. —  After  a  proper 
demand  for  admittance  and  a  refusal,^^  a  peace  officer  or  private  in- 
dividual with  a  warrant,  for  the  purpose  of  arrest,  may  break  open 
the  door  of  a  dwelling  where  the  person  charged  in  the  warrant  is 
concealed.'*  This  right  exists  in  the  day  or  night,=^^  whether  the 
off'ense  charged  is  felony,^*'  or  misdemeanor,^'^  and  whether  the  dwelling 
belongs  to  the  accused,  or  to  a  third  person.^^ 

(B.)   Without  Warrant.  —  A  peace  officer  as  well  as  an  individual 


V,  State,  2  Lea  720,  31  Am.  Eep.  626. 

See  contra,  Plummer  v.  State,  135  Ind. 
308,  34  N.  E.  968;  State  v.  Dierberger, 
96  Mo.  666,  10  S.  W.  168,  9  Am.  St. 
Eep.  380;  State  v.  McNally,  87  Mo.  644 
(each  holding  that  an  officer  with  tlie 
right  to  arrest  may  overcome  the  re- 
sistance even  to  the  extent  of  taking 
life  if  absolutely  necessary  to  make 
the  arrest);  and  State  v.  Sigman,  106 
N.  C.  728,  11  S.  E.  520,  where  the  court 
said:  "An  officer  who  kills  a  person 
charged  with  a  misdemeanor  while  flee- 
ing from  him  is  guilty  of  manslaughter 
at  least.  1  Whart.  Crim.  Law  (9th 
ed.),  §405;  2  Bisph.  Cr.  Law  (7th  ed.), 
§649.  After  an  accused  person  has  been 
arrested,  an  officer  is  justified  in  using 
the  amount  of  force  necessary  to  de- 
tain him  in  custody  and  he  may  kill 
his  prisoner  to  prevent  his  escape,  pro- 
vided it  becomes  necessary  (1  Bisph. 
Cr.  Proc,  §618),  whether  he  be 
charged  with  a  felony  or  a  misde- 
meanor. But  when  a  prisoner  charged 
with  a  misdemeanor  has  already  es- 
caped, the  officer  cannot  lawfully  use 
any  means  to  recapture  him  that  he 
would  not  have  been  justified  in  em- 
ploying in  making  the  first  arrest,  and 
if  in  the  pursuit  he  intentionally  kill 
the  accused  it  is  murder  and  if  it  ap- 
pear that  death  was  not  intended,  the 
offense   will   be   manslaughter." 

A  military  guard,  may  kill  in  the  per- 
formance of  his  duty  if  done  without 
malice  and  there  is  no  other  possible 
means  of  preventing  the  escape  of  a 
military  convict.  United  States  v. 
Clark,    31    Fed.    710. 

33.  Conn. — State  v.  Shaw,  1  Root 
134,   1    Am.   Dec.   36;   Kelsy  v.   Wright, 

1  Root  83.  Del.— State  v.  Oliver,  2 
Houst.  585.  Mass. — Com.  v.  Reynolds, 
120  Mass.  190,  21  Am.  Rep.  510;  Mc- 
Lennon  v.  Richardson,  15  Gray  74,  77 
Am.  Dec.  353.  Eng. — Launock  v.  Brown, 

2  B.  &  Aid.  592,  21  Rev.  Rep.  410,  106 
Eng.  Reprint  482. 

34.  U.  S.— United  States  v.  Faw,  1 


Cranch  C.  C.  487,  25  Fed.  Cas.  No. 
15,079.  Conn. — State  v.  Shaw,  1  Root 
134,  1  Am.  Dec.  36;  Kelsy  v.  Wright, 
1  Root  83.  Del. — State  v.  Oliver,  2 
Houst.  585;  State  v.  Brown,  5  Harr. 
505.  Ind. — McGee  v.  Givan,  4  Blackf. 
16.  Mass. — Com.  v.  Reynolds,  120 
Mass.  190,  21  Am.  Rep.  510;  Barnard 
V.  Bartlett,  10  Cush.  501,  57  Am.  Dec. 
123.  N.  C— State  v.  Mooring,  115  N. 
C.  709,  20  S.  E.  182.  Eng.— Semayne's 
Case,  5  Coke  91b,  77  Eng.  Reprint 
194. 

35.  1  East  P.  C.  324;  State  f.  Smith, 
1  N.  H.  346. 

36.  Conn. — Kelsy  v.  Wright,  1  Root 
83.  Del. — State  v.  Brown,  5  Harr.  505. 
111.— Shanley  v.  Wells,  71  111.  78.  Ind. 
McGee  v.  Givan,  4  Blackf.  16.  Mass. 
Barnard  r.  Bartlett,  10  Cush.  501,  57 
Am.  Dec.   123. 

37.  U.  S.— United  States  v.  Faw,  1 
Cranch  C.  C.  487,  25  Fed.  Cas.  No. 
15,079.  Del.— State  v.  Oliver,  2  Houst. 
585.  Mass. — Com.  v.  Reynolds,  120 
Mass.  190,  21  Am.  Rep.  510.  N.  C. 
State  V.  Mooring,  115  N.  C.  709,  20 
S.   E.   182. 

38.  Del. — State  v.  Brown,  5  Harr. 
505.  Ky. — Hawkins  v.  Com.,  14  B.  Mon. 
395,  61  Am.  Dec.  147.  Mass. — Barnard 
r.  Bartlett,  10  Cush.  501,  57  Am.  Dec. 
123. 

Accused  must  "be  in  the  dwelling  to 
justify  a  forced  admittance  into  the 
house  of  a  third  person.  Hawkins  v. 
Com.,  14  B.  Mon.  (Ky.)  395,  61  Am. 
Dec.  147.  But  contra,  see  State  v. 
Brown,  5  Harr.  (Del.)  505;  and  Bar- 
nard V.  Bartlett,  10  Cush.  (Mass.)  501, 
57  Am.  Dec.  123,  both  holding  that  a 
reasonable  suspicion  of  the  accused's 
presence  in  the  dwelling  is  sufficient  to 
justify  an  officer  in  breaking  in.  See 
also  Com.  v.  Irwin,  1  Allen  (Mass.) 
587,  holding  that  if  the  officer  is  peace- 
ably admitted  he  may  search  in  a 
proper  manner  even  if  the  accused  is 
not  in  fact  in  the  house. 
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may  break  in  if  necessary  to  arrest  a  felon  or  suppress  a  felony;^" 
and  a  peace  officer,  but  not  a  private  person/"  may  break  in  if  neces- 
sary to  make  an  arrest  on  reasonable  suspicion  of  a  felony/'  or  to 
quell  a  breach  of  the  peace.*- 

A  fortiori  a  peace  officer  may  enter  a  dwelling  without  a  warrant 
for  the  purpose  of  arresting  for  a  breach  of  the  peace  when  the  door 
is  open/^  or  unfastened/* 

(V.)  Right  of  Accused  To  Resist  Unlawful  Arrest.  -  An  officer*'  or  a  pri- 
vate person**^  attempting  an  illegal  arrest  may  be  resisted  force  with 
force;  but  killing  will  not  be  justified  merely  to  prevent  an  illegal 
arrest/^  still  if  the  person  so  illegally  arrested  has  reasonable  ground 
to  believe  and  does  believe  that  the  only  way  to  protect  himself  against 
great  bodily  harm  is  to  take  the  officer's  life  he  will  be  justified  in 
so  doing.*^ 

(VI.)  Right  To  Summon  Assistance.  —  Either  a  private  individual 
without  a  warrant*''  or  a  peace  officer  with  authority  to  arrest  may 
summon  such  assistance  from  bystanders  as  is  necessary  to  accomplish 
the  arrest/"  and  the  person  summoned  must  respond/*  unless  it  ap- 
pear that  the  assistance  would  be  futile  in  accomplishing  the  arrest 
and  dangerous  to  the  person  summoned.^^ 


39.  Brooks  v.  Com.,  61  Pa.  352,  100 
Am.  Dec.  645;  Semayne's  Case,  5  Coke 
91a,  77  Eng.  Eeprint  194;  Handcock 
t\  Baker,  2  B.  &  P.  260,  5  Eev.  Eep, 
587 

40.  Ryan  v.  Donnelly,  71  111.  100; 
Brooks  V.  Com.,  61  Pa.  352,  100  Am. 
Dec.   645. 

41.  Shanley  v.  W^ells,  71  111.   78. 

42.  Del. — State  v.  Lafferty,  5  Harr. 
491.  La. — State  v.  Stouderman,  6  La. 
Ann.  286.  Mass. — McLennon  v.  Eich- 
ardson,  15  Gray  74,  77  Am.  Dec.  353. 
Pa.— McCuIlough  v.  Com.,  67  Pa.  30. 
Eng.— Eex  v.  Smith,  6  jC.  &  P.  136,  25 
E.  C.  L.   319. 

43.  Ford  v.  Breen,  173  Mass.  52,  53 
N.   E.   136. 

44.  Com.  -y.  Tobin,  108  Mass.  426, 
11  Am.  Eep.  375;  Hawkins  v.  Lutton, 
95  Wis.  492,  70  N.  W.  483,  60  Am. 
St.  Eep.   131. 

45.  Fla. — Eoberson  v.  State,  43  Fla. 
156,  29  So.  535,  52  L.  E.  A.  751.  Ky. 
Hughes  V.  Com.,  19  Ky.  L.  Eep.  497, 
41  S.  W.  294.  Va.— Muscoe  v.  Com., 
86  Va.  443,   10  S.   E.   534. 

46.  Coleman  v.  State,  121  Ga.  594, 
49  S.  E.  716;  Neeley  v.  Com.,  29  Ky. 
L.   Eep.   408,   93   S.   W.   596. 

47.  Fla. — Eoberson  v.  State,  43  Fla. 
156,  29  So.  535,  52  L.  E.  A.  751.  Ga. 
Coleman  v.  State,  121  Ga.  594,  49  S.  E. 
716.  Ky.— Neely  v.  Com.,  29  Ky,  L. 
Eep.  408,  93  S.  'W.  596. 
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48.  Hughes  v.  Com.,  19  Ky.  L.  Eep. 

497,  41  S.  W.  294. 

49.  Pruitt  V.  Miller,  3  Ind.  16. 

50.  U.  S. — United  States  v.  Eice,  1 
Hughes  560,  27  Fed.  Cas.  No.  16,153. 
Ala.— Dougherty  v.  State,  106  Ala.  63, 
17  So.  393;  Martin  v.  State,  89  Ala. 
115,  8  So.  23,  18  Am.  St.  Eep.  91; 
Watson  V.  State,  83  Ala.  60,  3  So.  441. 
Idaho. — Lansdon  v.  Washington  Coun- 
ty, 16  Idaho  618,  102  Pac.  344.  Ind. 
Pruitt  V.  Miller,  3  Ind.  16;  Patterson 
V.  Kise,  2  Blackf.  127.  Ky.— Hamlin 
t\  Com.,  11  Ky.  L.  Eep.  348,  12  S.  W. 
146;  Taylor  v.  Com.,  9  Ky.  L.  Eep. 
257,  5  S.  W.  46.  Mich. — Firestone  v. 
Eice,  71  Mich.  377,  38  N.  W.  885,  15 
Am.  St.  Eep.  266.  Vt.— McMahan  V. 
Green,  34  Vt.  69,  80  Am.  Dec.  665. 

51.  Ala.— Watson  v.  State,  83  Ala. 
60,  3  So.  441.  Ind.— Pruitt  V.  Miller, 
3  Ind.  16.  Mich. — Firestone  V.  Eice, 
71  Mich.  377,  38  N.  W.  885,  15  Am. 
St.  Eep.  266.  Vt. — McMahan  v.  Green, 
34  Vt.  69,  80  Am.  Dec.  665. 

52.  Dougherty  V.  State,  106  Ala.  63, 
17  So.   393. 

Right  To  Summon  Assistance  When 
Beyond  Jurisdiction. — When  an  officer 
has  proceeded  beyond  his  jurisdiction, 
but  has  secured  the  proper  indorse- 
ment on  his  warrant  he  has  the  same 
right  to  summon  assistance  as  in  his 
own  county.  Coleman  V.  State,  63  Ala. 
93. 
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5.  Disposal  of  Prisoner.  —  a.  In  General.  —  Where  the  arrest  is 
made  under  a  warrant  it  is  the  officer's  duty  to  take  the  prisoner, 
with  reasonable  diligence,'^'  either  before  the  judicial  officer  who  issued 
the  warrant,  if  the  warrant  so  directs,^*  or  some  other  judicial  officer 
authorized  to  examine,  commit,  or  receive  bail.^^  When  the  arrest  is 
made  without  a  warrant,  whether  by  an  officer  or  a  private  individual 
the  accused  must  forthwith  be  taken  before  the  most  convenient 
judicial  officer  having  jurisdiction  of  the  offense  charged  for  the  pur- 
pose of  an  examination  and  permitting  bail.^^    Whether  the  arrest  is 


Police   may   be   summoned   as  posse 

and  when  so  summoned  their  right  to 
arrest  is  not  limited  to  the  city  for 
which  they  are  appointed  but  is  co- 
extensive with  the  authority  of  the 
officer  making  the  appointment.  Phil- 
lips V.  State,  66  Ga.  755. 

Person  not  summoned  has  no  right 
to  assist  and  cannot  justify  except  by 
his  own  private  right.  Hamlin  v.  Com., 
11  Ky.  L.  Kep.  348,  12  S.  W.  146. 

Person  summoned  is  justified  if  he 
acts  in  good  faith  even  if  the  oifi- 
cer  summoning  was  not  justified  in 
making  the  arrest.  Ala. — Watson  r. 
State,  83  Ala.  60,  3  So.  441,  wrong 
person  arrested.  Mich. — Firestone  v. 
Rice,  71  Mich.  377,  38  N.  W.  885,  15 
Am.  St.  Rep.  266,  no  probable  cause  to 
believe  felony  and  no  offense  in  pres- 
ence. Vt. — McMahan  v.  Green,  34  Vt. 
69,  80  Am.  Dec.  665,  defective  warrant. 

Implied  Authority  To  Summon  As- 
sistance Not  General. — The  implied 
authority  for  a  sheriff  to  summon  as- 
sistance is  confined  to  emergency  cases 
and  will  not  extend  to  the  employment 
of  regular  and  permanent  deputies. 
Lansdon  v.  Washington  County,  16 
Idaho   618,   102   Pac.   344. 

Private  individual  acting  upon  sus- 
picion of  felony  must  make  the  arrest 
himself.  In  Martin  V.  Houck,  141  N. 
C.  317,  54  S.  E.  291,  7  L.  R.  A.  (N.  S.) 
576,  the  court  said:  "He  cannot  com- 
mand another  to  do  it  for  suspicion  is 
a  thing  individual  and  personal  and 
cannot  extend  to  another  person  than 
to  him  who  hath  it." 

53.  Moses  v.  State,  6  Ga.  App.  251, 
64  S.  E.   699. 

54.  Mass. — Stetson  v.  Packer,  7  Cush. 
562.  N.  Y.— People  v.  Fuller,  17  Wend. 
211.  Vt.— Wright  v.  Templeton,  80  Vt. 
358,  67  Atl.  817,  130  Am.  St.  Rep.  990. 

Contra,  Ex  parte  Branigan,  19  Cal. 
133. 

Abuse  of  Judicial  Process. — An  offi- 
cer  acting   under  a   warrant    directing 


him  to  arrest  and  bring  the  accused 
before  the  justice  issuing  the  warrant 
has  no  authority  to  take  the  accused 
to  another  place  and  there  place  him 
in  jail  for  the  purpose  of  conferring 
with  the  state's  attorney  as  to  what 
should  be  done  with  the  prisoner. 
Wright  V.  Templeton,  80  Vt.  358,  67 
Atl.   817,   130   Am.   St.  Rep.   990. 

Return  to  Magistrate  Other  Than 
the  One  Issuing  Warrant. — Where  the 
accused  is  brought  before  the  near- 
est magistrate  instead  of  the  one  is- 
suing the  warrant,  the  officer's  return 
on  the  warrant  should  state  the  absence 
of  the  magistrate  issuing  the  warrant. 
People  V.  Fuller,  17  Wend.  (N.  Y.)   209. 

55.  Ex  parte  Branigan,  19  Cal.  133; 
Moses  V.  State,  6  Ga.  App.  251,  64  S.  E. 
699. 

Order  to  commit  imtil  future  day  is 
illegal  in  a  warrant  for  the  law  re- 
quires that  the  prisoner  be  brought 
with  reasonable  diligence  before  a 
proper  officer  for  examination;  and  the 
magistrate  so  directing  in  the  warrant 
and  the  officer  executing  the  order  are 
both  liable.  In  Pratt  v.  Hill,  16  Barb. 
(N.  Y.)  303,  a  justice  of  the.  peace 
issued  a  warrant  late  Saturday  night 
directing  that  the  accused  be  arrested 
and  committed  until  the  following  Mon- 
day. It  was  held  that  while  the  officer 
would  have  the  right  to  commit  for 
a  reasonable  time  pending  examination, 
where  the  circumstances  required  it 
still  a  direction  in  the  warrant  to  com- 
mit before  bringing  the  prisoner  before 
the  proper  magistrate  was  illegal. 

Return  on  warrant  must  be  made  by 
the  officer  executing  it  to  the  judicial 
officer  issuing  it  whether  this  order  is 
made  in  the  warrant  or  not.  Tubbs  V. 
Tukey,   3   Cnsh.    (Mass.)    439. 

56.  Ala. — Rutledge  v.  Rowland,  161 
Ala.  114,  49  So.  461.  Ga.— Ocean 
Steamer  Co.  v.  Williams,  69  Ga.  251; 
Harris  f.  Atlanta,  62  Ga.  290;  John- 
son  V.   Americus,   46   Ga.    80;    King   v. 
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made  with  or  without  a  warrant  the  accused  may  be  detained  a  reason- 
able time  pending  the  examination,"  and  during  this  time  may,  if 
the  exigencies  of  the  case  require  it,  be  confined  in  jail/'^     Unreason- 


State,  6  Ga.  App.  332,  64  S.  E.  1001. 
Ind.— -Simmons  v.  Vandyke,  138  Ind. 
380,  37  N.  E.  973,  46  Am.  St.  Rep. 
411,  26  L.  R.  A.  33;  Law  v.  Evans, 
16  Ind.  486.  Ky. — Johnson  v.  Collins, 
28  Kv.  L.  Rep.  375,  89  S.  W.  253.  Md. 
Twillev  V.  Perkins,  77  Md.  252,  26 
Atl.  286,  39  Am.  St.  Rep.  408,  19  L. 
R.  A.  632.  Mass. — Brock  r.  Stimson, 
108  Mass.  520,  11  Am.  Rep.  390.  Minn. 
Judson  V.  Reardon,  16  Minn.  387.  N.  Y. 
Pastor  r.  Regan,  9  Misc.  547,  30  N.  Y. 
Snpp.  657,  62  N.  Y.  St.  204;  Taylor  v. 
Strong,  3  Wend.  3S4;  In  re  Henry,  27 
How.  Pr.  5.  N.  C. — State  f.  Freeman, 
86  N.  C.  683.  Tex. — Garner  v.  State, 
50  Tex.  Crim.  364,  97  S.  W.  98;  Mis- 
souri R.  Co.  V.  Warner,  19  Tex.  Civ. 
App.  463,  49  S.  W.  254.  Va.— Hill 
V.  Smith,  107  Va.  848,  59  S.  E.  475; 
Muscoe  V.  Com.,  86  Va.  443,  10 
S.  E.  534.  Eng. — Wtight  v.  Court,  4  B. 
&  C.  596,  107  Eng.  Reprint  1182,  6 
D.  &  R.  623,  28  Rev.  Rep.  418,  10  E. 
C.   L.   412. 

No  waiver  of  false  arrest  where  the 
person  arrested  accepts  his  discharge 
before  he  is  brought  before  a  magis- 
trate competent  to  discharge  him.  Go- 
mez V.  Scanlon,  155  Cal.  528,  102  Pac. 
12;  Stewart  v.  Feeley,  118  Iowa  524, 
92   N.   W.   670. 

Prompt  Examination  Excused  by 
Writ  of  Habeas  Corpus. — The  court  will 
presume  that  the  duty  of  prompt  ex- 
amination before  a  magistrate  would 
have  been  performed  where  a  writ  of 
habeas  corpus  has  been  issued  and  the 
hearing  of  this  application  has  caused 
the  delay.  Smotherman  V.  State,  140 
Ala.  168,  37  So.  376. 

57.  Ga. — Wiggins  v.  Norton,  83  Ga. 
148,  9  S.  E.  607;  King  v.  State,  6  Ga. 
App.  332,  64  S.  E.  1001.  Ind.— Scircle 
V.  Neeves,  47  Ind.  289;  Vandeveer  v. 
Mattocks,  3  Ind.  479.  Iowa. — Hutch- 
inson V.  Sangster,  4  Green  340.  Ky. 
Myers  V.  Dunn,  31  Ky.  L.  Rep.  926, 
104  S.  W.  352.  Mass. — Rohan  v.  Sawin, 
5  Cush.  281;  Tubbs  v.  Tukey,  3  Cush. 
438,  50  Am.  Dec.  744.  N.  C— State 
V.  Freeman,  86  N.  C.  683.  Vt.— Kent 
V.  Miles,  69  Vt.  379,  37   Atl.  1115. 

58.  Ga. — Moses  v.  State,  6  Ga.  App. 
251,  64  S.  E.  699;  King  v.  State,  6  Ga. 
App.  332,  64  S.  E.  1001.     Mass.— Tubbs 
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v.  Tukey,  3  Cush.  438,  50  Am.  Dec. 
744.  N.  Y.— Pratt  v.  Hill,  16  Barb. 
303.  Vt.— Kent  v.  Miles,  69  Vt.  379, 
37   Atl.   1115. 

Constable  may  transfer  custody  to 
magistrate  pending  the  disposition  of 
the  prisoner's  case  and  in  such  event 
the  magistrate  may  use  reasonable 
means  to  retain  control  of  the  ac- 
cused. Myers  v.  Dunn,  31  Ky.  L.  Rep. 
926,   104   S.   W.   352. 

Jailor  is  not  liable  who  receives  and 
confines  a  prisoner  under  order  from 
a  police  magistrate  even  if  the  arrest 
was  illegal.  Johnson  v.  Collins,  28  Ky. 
L.  Rep.  375,  89  S.  W.  253. 

Continuance  of  the  examination  by 
the  magistrate  will  not  make  the  offi- 
cer or  individual  liable  under  the  pro- 
vision that  a  person  arrested  without 
a  warrant  shall  forthwith  be  carried 
before  the  most  convenient  magistrate 
of  the  county,  where  the  grounds  of 
the  arrest  shall  be  stated,  even  though 
the  hearing  is  continued  several  days. 
In  Johnson  f.  Collins,  28  Ky.  L.  Rep. 
375,  89  S.  W.  253,  the  preliminary 
hearing  was  not  completed  for  twenty- 
four  days  and  during  this  time  the 
accused  was  retained  in  jail.  Held,  no 
false  arrest  as  the  continuance  was 
sometimes  at  the  request  of  the  at- 
torney  of   the   accused. 

Officer's  custody  under  original  au- 
thority of  arrest  continues  until  pris- 
oner is  discharged  or  until  committed 
under  some  other  process  and  an  oral 
sentence  does  not  constitute  a  new 
authority.  Com.  v.  Morihan,  4  Allen 
(Mass.)    585. 

Offense  Discovered  After  Arrest. — A 
prisoner  arrested  for  gaming  may  be 
held  in  custody  to  answer  for  the 
offense  of  carrying  concealed  weapons 
although  the  latter  offense  was  not  dis- 
covered until  after  the  arrest.  Garner 
V.  State,  50  Tex.  Crim.  364,  97  S.  W. 
98. 

Prisoner  Brought  Before  State's  At- 
torney.— Unless  at  prisoner's  request  it 
is  improper  that  he  should  be  brought 
from  his  place  of  confinement  to  the 
office  of  the  state's  attorney.  State 
V.  Thavanot,  225  Mo.  545,  125  S.  W. 
473. 
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able  delay  in  so  disposing  of  the  prisoner  will  make  the  person  detain- 
ing him  a  trespasser  and  the  detention  unlawful.^**  If,  however,  the 
person  under  arrest  requests  delay,  or  desires  to  be  taken  before  some 
magistrate  other  than  the  one  nearest  and  most  accessible,  and  the 
officer  complies  with  such  request,  neither  he  nor  one  who  advises  him 
in  so  doing  can  be  held  liable  for  false  imprisonment.^*' 

b.  Change  of  Venue.  —  For  the  purpose  of  safely  keeping  the 
prisoner  he  may  be  removed  from  the  jail  of  the  parish  where  the 
crime  was  committed  to  the  jail  of  another  parish,^^  but  he  is  still 
constructively  in  the  former  parish  and  under  the  jurisdiction  of  the 
court  and  sheriff  of  the  former  parish.*^^  This  jurisdiction  continues, 
even  after  an  order  granting  a  change  of  venue,  until  the  prisoner 
and  the  papers  have  been  transmitted  to  the  new  jurisdiction.^^  The 
prisoner  is  entitled  to  notice  of  the  hearing  of  the  application  for 
change  of  venue  and  if  he  desires  it  must  be  brought  before  the 
court  for  presenting  any  objections  he  may  have  to  the  making  of  the 
order.*^* 

6.  Treatment  of  Prisoner.  —  a.  In  General.  —  Such  force  may  be 
used  against  the  person  of  the  prisoner  as  is  necessary,*'^  and  if  it 
seems  necessary  to  the  officer  to  insure  the  safety  of  his  prisoner, 
handcuifs  may  be  used;^"*  but  it  will  be  unlawful  to  use  handcuffs 


59.  U.  S. — Polonsky  v.  Pennsylvania 
E.  Co.,  184  Fed.  561,  106  C.  C.  A.  541. 
Ga. — Piedmont  Hotel  Co.  v.  Henderson, 
9  Ga.  App.  672,  72  S.  E.  51.  Kan. 
Atchison,  T.  &  S.  F.  R.  Co.  V.  Hind- 
sell,  76  Kan.  74,  90  Pac.  800.  Ky. 
Southern  R.  Co.  v.  Shirley,  121  Ky. 
863,  90  S.  W.  597.  Md.— Brish  v.  Car- 
ter, 98  Md.  445,  57  Atl.  210.  Mich. 
Linnen  v.  Banfield,  114  Mich.  93,  72 
N.  W.  1.  N.  J.— Tidey  v.  Erie  E.  Co., 
71  N.  J.  L.  677,  60  Atl.  954,  arrest  by 
private  individual.  Ohio. — Leger  v. 
Warren,  62  Ohio  St.  500,  57  N.  E.  506, 
Wis.— Schoette  v.  Drake,  139  Wis.  18, 
120  N.  W.   393. 

60.  Eichardson  V.  Dybedahl,  14  S. 
D.  126,  84  N.  W.  486. 

61.  State  ex  rel.  Williams  v.  Gray, 
109  La.  127,  33  So.  108;  Ex  parte 
Rhodes,  48  La.   Ann.   1363,   20   So.   894. 

62.  State  ex  rel.  Williams  v.  Gray, 
109  La.  127,  33  So.  108. 

63.  State  ex  rel.  Williams  v.  Gray, 
109   La.   127,   33   So.   108. 

64.  In  re  Beshears,   79  Fed.   70. 
Temporary  removal  to  another  parish 

does  not  require  new  writ  and  the  offi- 
cers taking  charge  of  the  prisoner  tem- 
porarily will  presume  that  he  was 
brought  to  the  original  jurisdiction  un- 
der proper  authority.  In  re  Popejoy, 
26  Colo.  32,  55  Pac.  1083,   77  Am.  St. 


Eep.    222;    Ex    parte    Rhodes,    48    La. 
Ann.  1363,  20  So.   894. 

Prisoner  Out  on  Bail  Not  in  Custody. 
A  person  out  on  bail  in  one  county 
may  be  arrested  in  another  county  and 
removed  to  a  third  county  and  the 
law  providing  that  a  person  "com- 
mitted to  prison  or  in  custody  of  an 
officer  upon  a  criminal  charge,  shall 
not  be  removed  from  such  prison  or 
custody  into  any  other  prison  or  cus- 
tody unless  it  be  by  habeas  corpus  or 
some  other  legal  writ"  has  no  applica- 
tion. In  re  Popejoy,  26  Colo.  32,  55 
Pac.  1083,  77  Am.  St.  Eep.  222.  But 
see  In  re  Beavers,  125  Fed.  988,  hold- 
ing that  the  custody  and  jurisdiction 
still  continues  while  prisoner  is  out  on 
bail. 

Extradition  Pursuant  to  Insufficient 
Complaint. — Although  a  prisoner  can 
successfully  resist  extradition  where 
the  complaint  is  not  sworn  to  of  the 
complainant's  own  knowledge  as  re- 
quired by  law  this  objection  is  waived 
after  the  prisoner  has  been  removed  to 
the  state  where  the  crime  was  com- 
mitted. Ex  parte  Baker,  43  Tex.  Crim. 
281,  65  S.  W.  91,  96  Am.  St.  Eep.  871. 

65.  S7ipra,  IT,  C,  2,  e. 

66.  Conn. — Dehm  v.  Hinman,  56  Conn. 
320,  15  Atl.  741,  1  L.  E.  A.  374.  Mich. 
Firestone    v.    Eice,    71    Mich,    377,    38 
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where  they  are  not  apparently  necessary,''^  or  to  subject  the  prisoner 
to  any  unnecessary  exposure  from  cold  or  deprivation  of  suitable 
clothing."" 

b.  Searching  Prisoner  for  Evidence  or  Protection.  —  An  officer 
may  immediately  search  his  prisoner  for  dangerous  weapons,"®  and 
may  take  from  him  any  evidences  of  his  identity  or  guiltJ°  "When 
the  property  so  taken  is  no  longer  required  for  evidentiary  purposes 
the  court  will  on  motion  order  the  clerk  to  turn  it  over  to  the  owner/^ 

7.  Rearrest.  —  a.  On  Fresh  Pursuit.  —  Wliere  a  prisoner  has 
escaped  from  an  officer  the  officer  may,  upon  fresh  pursuit,  after  a 
demand  for  admission,  break  open  doors  to  recapture  the  fugitive,^^ 
and  if  the  pursuit  is  so  fresh  that  the  person  pursued  would  of  neces- 
sity know  the  officer's  purpose  no  demand  is  necessary.'^^  In  retaking 
an  escaping  felon  an  officer  may  take  the  fugitive's  life  if  necessary/* 


K  W.  885,  15  Am.  St.  Eep.  26-6.  Minn. 
Cochran  v.  Toher,  14  Minn.  385.  N.  C. 
State  V.  Stalcup,  24  N.  C.  50. 

67.  Giroux  v.  State,  40  Tex.  97. 

68.  Petit  V.  Colemary,  4  Penne. 
(Del.)    266,  55  Atl.  344. 

Prisoner  may  "be  photographed, 
weighed,  measured  and  described  if,  in 
the  discretion  of  the  sheriff,  these  pre- 
cautions seem  necessary  to  prevent  his 
escape.  State  ex  rel.  Bruns  v.  Claus- 
meier,  154  Ind.  599,  57  N.  E.  541,  77 
Am.  St.   Eep.  511,  50  L.  K.  A.  73. 

69.  Cal. — Gisske  v.  Sanders,  9  Cal. 
App.  13,  98  Pac.  43.  HI.— North  v. 
People,  139  111.  81,  28  N.  E.  966.  Ind. 
State  ex  rel.  Bruns  v.  Clausmeier,  154 
Ind.  599,  57  N.  E.  541,  77  Am.  St.  Eep. 
511,  50  L.  E.  A.  73.  la. — Commercial 
Exch.  Bank  v.  McLeod,  65  Iowa  665, 
19  N.  W.  329,  22  N.  W.  919,  54  Am. 
Eep.  36. 

70.  Ala. — Ex  parte  Hum,  92  Ala. 
102,  9  So.  515,  25  Am.  St.  Eep.  23,  13 
L.  E.  A.  120.  Cal. — Gisske  v.  Sanders, 
9  Cal.  App.  13,  98  Pac.  43.  Ind.— State 
ex  rel.  Bruns  v.  Clausmeier,  154  Ind. 
599,  57  N.  E.  541,  77  Am.  St.  Eep. 
511,  50  L.  E.  A.  73.  la.— Commercial 
Exch.  Bank  v.  McLeod,  65  Iowa  665, 
19  N.  W.  329,  22  N.  W.  919,  54  Am. 
Eep.  36;  Eeifsnyder  v.  Lee,  44  Iowa 
101,  24  Am.  Eep.  733.  Me.— Getchell 
V.  Page,  103  Me.  387,  69  Atl.  624,  125 
Am.  St.  Eep.  307,  18  L.  E.  A.  (N.  S.) 
253.  Mo, — Holker  v.  Hennessey,  141 
Mo.  527,  42  S.  W.  1090,  64  Am.  St. 
Eep.  524,  39'  L.  E.  A.  165.  Nev, 
State  V.  Burns,  27  Nev.  289,  74  Pac. 
983.  N.  H,— O'Connor  v.  Bucklin,  59 
N.  H.  589;  Clossan  t\  Morrison,  47  N. 
H.  482,  93  Am.  Dec.  459.  N,  J.— He- 
brew v.  Pulis,  73  N.  J.  L.  621,  64  Atl. 
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121,  118  Am.  St.  Eep.  716,  7  L.  E.  A.' 
(N.  S.)  580.  Vt,— Spalding  v.  Preston, 
21  Vt.  9,  50  Am.  Dec.  68.  Wash,— Wood- 
ing V.  Puget  Sound  Nat.  Bk.,  11  Wash, 
527,  40  Pac,   223. 

Compelling  female  prisoner  to  remove 
all  her  clothing  by  an  officer  without  a 
warrant  in  order  to  search  for  a  ring 
which  she  was  suspected  of  having 
stolen  is  not  iustifiable.  Hebrew  v. 
Pulis,  73  N.  J.  L.  621,  64  Atl,  121,  118 
Am,  St,  Eep,  716,  7  L,  E,  A.  (N.  S.) 
580, 

71,  United  States  v.  Parker,  166 
Fed,  137, 

72,  Cahill  i'.  People,  106  111,  621; 
Com.  V.  McGahey,  11  Gray  194, 

73,  Allen  v.  Martin,  10  Wend.  (N, 
Y,)   300, 

74,  Brown  v.  Weaver,  70  Miss,  7, 
23  So.  388,  71  Am,  St,  Eep,  512,  42 
L,   E.   A.   423. 

Private  individual  may  arrest  a  fugi- 
tive without  a  warrant  where  the  es- 
cape constitutes  a  felony  and  may 
break  open  the  door  of  the  house  of 
the  fugitive,  but  not  that  of  a  stranger, 
after  giving  notice  of  his  intention 
to  make  the  arrest.  McCaslin  v.  Me- 
Cord,   116  Tenn.   690,  94   S.   W,   79. 

Can't  Shoot  To  Retake  Escaping  Mis- 
demeanor.— In  Brown  V.  Weaver,  76 
Miss.  7,  23  So.  388,  71  Am.  St.  Eep, 
512,  42  L.  E.  A.  423,  the  plaintiff  had 
been  arrested  by  the  sheriff  for  a  mis- 
demeanor and  was  escaping  from  him 
without  any  violence,  when  in  order 
to  retake  him  the  officer  shot  with  the 
idea  that  he  had  the  right  to  kill  if 
necessary.  Held,  that  the  right  to  kill 
to  prevent  an  escape  did  not  apply  to 
I  a  misdemeanor. 


FALSE   IMPRISONMENT 


945 


b.  After  Illegal  Release.  —  When  a  prisoner  has  been  released 
without  legal  authority  he  may  be  retaken  by  an  officer  without  new 
process/^ 

c  After  Commitment  and  Escape.  —  An  officer'^"  or  a  private  in- 
dividual" may,  without  a  warrant,  rearrest  one  under  sentence  for 
felony  who  is  at  large  and  he  will  have  a  reasonable  time  within 
which  to  return  the  fugitive  to  the  proper  authorities^^ 

d.  After  Bail.  —  A  person  who  is  released  on  bail  is  still  in  the 
custody  of  the  court^^  and  cannot  be  rearrested  for  the  same  offense**^ 
until  the  existing  proceedings  have  been  legally  terminated  and  a 
new  warrant  issued.^^ 

III.  PARTIES  TO  THE  ACTION.  — A.  Persons  Liable.  —  !. 
Participants.  —  a.  In  General.  —  All  persons  who,  directly  or  in- 
directly, order,  aid,  abet,  or  assist  in  the  commission  of  the  tort 
are    liable    for    all    the    damages.®-      This    liability    attaches    not- 


75.  Ark. — Simpson  v.  State,  56  Ark. 
8,  19  S.  W.  99.  Kan.— 7)1  re  Troy,  67 
Kan.  186,  72  Pac.  531.  Md.— Cochrane 
V.  State,   6  Md.  400. 

Temiwrary  Release. — Where  the  jus- 
tice because  of  his  illness  and  the  late- 
ness of  the  hour  neglected  to  prepare 
commitment  papers  until  the  morning 
following  the  examination  and  per- 
mitted the  prisoner  to  go  at  large,  it 
was  held  not  a  discharge;  and  com- 
mitment papers  could  be  served  the  fol- 
lowing morning.  Gano  v.  Hall,  42  N. 
Y.  67. 

76.  Ala.— McQueen  v.  State,  130 
Ala.  136,  30  So.  414.  Kan.— Hollon  v. 
Hopkins,  21  Kan.  459.  Tex. — Ex  parte 
Sherwood,  29  Tex.  App.  334,  15  S.  W. 
812 

77.  In  re  Moebus,  73  N.  H.  350, 
62  Atl.  170;  State  v.  Holmes,  48  N.  H. 
377, 

78.  McQueen  v.  State,  130  Ala.  136, 
30  So.  414. 

Superintendent  of  convict  camp  has 
no  more  authority  to  arrest  than  a  pri- 
vate individual  and  no  right  to  shoot 
or  kill  one  who  having  committed  a 
petty  larceny  is  running  away  to  avoid 
recapture.  State  v.  Stancill,  128  N.  C. 
606,   38    S.    E.    926. 

Recapture  After  Period  of  Sentence 
Has  Expired. — In  Hollon  v.  Hopkins,  21 
Kan.  459,  it  was  held  that  one  who 
escaped  after  sentence  and  before  com- 
mitment could  be  committed  under  the 
original  sentence  though  not  retaken 
until  after  the  term  of  sentence  had 
expired. 

79.  In    re    Beavers,    125    Fed.     988. 


See  contra,  In  re  Popejoy,  26  Colo.  32, 
55  Pac.  1083,  77  Am.  St.  Kep.  222. 

80.  Ala. — Ingram  v.  State,  27  Ala. 
17.  Ga. — Sherman  v.  State,  2  Ga.  App. 
686,  58  S.  E.  1122.  Minn.— State  ex 
rel.  Dahlgren  v.  Eiley,  109  Minn.  437, 
124  K  W.  13.  Teiin. — McQueen  v. 
Heck,  1  Coldw.   212. 

81.  Sherman  v.  State,  3  Ga.  App. 
686,  58  S.  E.  1122. 

A  bail  may  have  his  principal  ar- 
rested at  any  time,  but  this  is  a  pri- 
vate proceeding  and  has  nothing  to 
do  with  the  right  of  the  court  to  ar- 
rest, for  the  original  offense.  Kinney 
V.  Kent  County,  51  Mich.  620,  17  N.  W. 
207;  Coleman  V.  State,  121  Ga.  594,  49 
S.  E.   716. 

82.  lU.— Roth  V.  Smith,  41  111.  314; 
Cudahy  v.  Powell,  35  111.  App.  29;  Fer- 
riman  V.  Fields,  3  111.  App.  252.  Mass. 
Hackett  V.  King,  6  Allen  58.  Miss. 
Bacon  v.  Bacon,  76  Miss.  458,  24  So. 
968.  N.  y.— Washer  v.  Slater,  67  App. 
Div.  385,  73  N.  Y.  Supp.  425.  Ohio. 
Truesdell    v.    Combs,    33    Ohio    St.    186. 

Merely  pointing  out  or  identifying  a 
party  does  not  make  one  a  participant 
in  his  arrest.  Owens  v.  Wilmington 
&  W.  E.  Co.,  126  N.  C.  139,  35  S.  E. 
259. 

All  Participants  Are  Trespassers  Ab 
Initio. — Where  valid  process  was  used 
to  extort  money  from  the  prisoner,  it 
was  held  that  every  person  directing 
or  participating  in  the  improper  use 
of  the  process  was  liable  as  a  tres- 
passer ab  initio.  Clark  v.  Tilton,  74 
N.  H.  330,  68  Atl.  335,  many  cases  are 
discussed  in  the   opinion. 
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withstanding  tlie  official  or  public  status  of  the  wrongdoer,^-''  or  his 
personal  condition  or  relationship,***  and  to  corporations,^^  as  well  as 
to  private  individuals.'*'^ 

b.     Joint  Liability.  —  All  who  participate  in  the  unlawful  detention 
are  liable  as  joint  tortfeasors.'*'^     It  is  not  necessary  that  each  should 


83.  U.    S. — Kilbourn    V.    Thompson, 

103  U.  S.  IGS,  26  L.  ed.  377,  member 
of  legislature.  Conn. — Stoddard  v.  Bird, 
Kirby  65,  administrator.  Mich. — Mum- 
ford  V.  Starmount,  139  Mich.  188,  102 
N.  W.  662,  69  L.  E.  A.  350,  mayor 
and  chief  of  police  liable.  Minn. — Jud- 
son  V.  Keardon,  16  Minn.  431,  alder- 
man. 

Even  a  judge  is  liable  if  the  action  is 
coram  non  judice.     Stuart  v.  Chapman, 

104  Me.  17,  70  Atl.  1069;  Hackler  v. 
Miller,  79  Neb.  206,  112  N.  W.  303. 
And  see  infra,  III,  B,  2. 

But  an  official  action  does  not  make 
the  actor  liable  if  authorized  by  stat- 
ute, since  in  such  case  the  act  is  not 
unlawful.  See  Canfield  v.  Gresham,  82 
Tex.  10,  17  S.  W.  390,  holding  legisla- 
tors exempt.  And  see  infra,  III,  B, 
and  supra,  II,  C. 

84.  Fletcher  v.  People,  52  111.  395, 
father  liable  for  unlawful  imprison- 
ment  of  son. 

A  lunatic  has  been  held  liable.  Krom 
f.   Schoonmaker,   3   Barb.    (N.   Y.)    647. 

85.  U.  S. — Polonsky  v.  Pennsylvania 
E.  Co.,  184  Fed.  561,  106  C.  C.  A.  541. 
Ala. — Eobinson  &  Co.  v.  Greene,  148 
Ala.  434,  43  So.  797;  Owsley  v.  Mont- 
gomery, etc.  E.  Co.,  37  Ala.  560.  Ark. 
M.oore  v.  Louisiana  &  A.  E.  Co.,  99 
Ark.  233,  137  S.  W.  826,  34  L.  E.  A.  (N. 
S.)  299;  St.  Louis,  L  M.  &  S.  E.  Co.  v. 
Hudson,  95  Ark.  506,  130  S.  W.  534; 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Buchanan, 
87  Ark.  524,  113  S.  W.  44;  Chicago, 
E.  I.  &  P.  E.  Co.  V.  Nelson,  87  Ark. 
524,  113  S.  W.  44.  Cal.  —  Elser  v. 
Southern  Pac.  Co.,  7  Cal.  App.  493,  94 
Pac.  852.  D.  C. — ^United  Cigar  Stores 
Co.  V.  Young,  36  App.  Cas.  390.  Ga. 
Southern  E.  Co.  v.  Peek,  6  Ga.  App. 
43,  64  S.  E.  308.  111.— Field  v.  Kane, 
99  111.  App.  1;  West  Chicago  St.  E. 
E.  Co.  V.  Luleich,  85  HI.  App.  643.  Kan. 
Whitman  v.  Atchison,  T.  &  S.  F.  E.  Co., 
85  Kan.  150,  116  Pac.  234,  34  L.  E.  A. 
(N.  S.)  1029;  Arkansas  City  Bank  V. 
McDowell,  7  Kan.  App.  568,  52  Pac. 
56.  La.— Schmidt  v.  New  Orleans  E. 
Co.,  116  La.  311,  40  So.  714,  7  L.  E.  A. 
(N.  S.)  162;  Lange  v.  Illinois  Cent.  E. 
Co.,    107    La.    687,    31    So.    1003.      Md. 
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New  York,  P.  &  N.  E.  Co.  v.  Waldron, 
116  Md.  441,  82  Atl.  709,  39  L.  E.  A. 
(N.  S.)  502;  Philadelphia  B.  &  W. 
E.  Co.  V.  Crawford,  112  Md.  508,  77 
Atl.  278;  Baltimore  &  O.  E.  Co.  v. 
Cain,  81  Md.  87,  31  Atl.  801,  28  L. 
E.  A.  688;  Carter  v.  Howe  Mach.  Co., 
51  Md.  290.  Mass.— Hull  v.  Boston  & 
M.  E.  E.,  210  Mass.  159,  96  N.  E. 
58;  Horgan  v.  Boston  El.  E.  Co.,  208 
Mass.  287,  94  N.  E.  386.  Miss.— Ala- 
bama &  V.  E.  Co.  r.  Kuhn,  78  Miss. 
114,  28  So.  797.  Mo. — Wehmeyer  v. 
Mulvihill,  150  Mo.  App.  197,  130  S.  W. 
681;  Grayson  v.  St.  Louis  Transit  Co., 
100  Mo.  App.  60,  71  S.  W.  730.  N.  J. 
Taylor  v.  New  York  &  L.  B.  E.  Co.,  80 
N.  J.  L.  282,  78  Atl.  169,  39  L.  E.  A. 
(N.  S.)  122.  N.  Y.— Sugarman  v.  Den- 
nett's S.  C.  Co.,  148  App.  Div.  330,  132 
N.  Y.  Supp.  1084;  Parke  v.  Fellman, 
145  App.  Div.  836,  130  N.  Y.  Supp.  361. 
N.  C— Berry  v.  Carolina,  C.  &  O.  E., 
155  N.  C.  287,  71  S.  E.  322;  Kelly  v. 
Durham  Traction  Co.,  132  N.  C.  368, 
43  S.  E.  923.  Pa. — Duggan  v.  Bal- 
timore &  O.  E.  Co.,  159  Pa.  248, 
28  Atl.  182.  Tex.— Kansas  Citj',  M.  & 
0.  E.  Co.  V.  Walsh  (Tex.  Civ.  App.), 
148  S.  W.  347;  Houston  &  T.  C.  E. 
Co..  V.  Eoberson  (Tex.  Civ.  App.),  138 
S.  W.  822.  W.  Va.— Davis  v.  Ches- 
apeake &  O.  E.  Co.,  61  W.  Va.  246, 
56  S.  E.  400,  9  L.  E.  A.   (N.  S.)   993. 

Corporate  liability  always  involves 
the  question  of  agency.  See  infra,  III, 
A,   3,   c. 

As  to  municipal  corporations,  see 
infra,  III,  B,  3. 

86.  Truesdale  V.  Combs,  33  Ohio  St. 
186. 

87.  Cal.— Nelson  v.  Kellogg,  162  Cal. 
621,  123  Pac.  1115;  Fkumoto  v. 
Marsh,  130  Cal.  66,  62  Pac.  303,  rehear- 
ing denied,  62  Pac.  509.  Colo. — Grimes 
V.  Greenblatt,  47  Colo.  495,  107  Pac. 
1111.  Conn. — Allen  v.  Gray,  11  Conn. 
95.  ni.— Beveling  v.  Sheldon,  83  111. 
390.  Ind. — Cleveland  v.  Emerson  (Ind. 
App.),  99  N.  E.  796;  Taylor  v.  Moffatt, 
2  Blackf.  305.  Mich.— Mumford  v. 
Starmont,  139  Mich.  188,  102  N.  W. 
662,  69  L.  E.  A.  350.  Minn. — Eauma 
V.    Lamont,    82    Minn.    477,    85    N.    W. 
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be  present  at  the  beginning  of  the  imprisonment,  since  those  joining 
in  the  wrongful  act  at  a  subsequent  stage  become  trespassers  ab  initio.^^ 

2.  Direct  Participation.  —  Those  who  take  a  direct  and  immediate 
part  in  the  wrongful  detention  are  of  course  liable  therefor.^® 

3.  Indirect  Participation.  —  a.  Persons  Instigating.  —  One  who 
instigates  a  wrongful  detention  is  liable  for  the  false  imprisonment 
whether  he  actually  takes  part  therein  or  not**"    Such  liability  attaches 


236.  Miss. — Bacon  v.  Bacon,  76  Miss. 
458,  24  So.  968.  N.  H.— Clark  v.  Tilton, 
74  N.  H.  330,  68  Atl.  335.  N.  J. 
Hebrew  v.  Pulis,  73  N.  J.  L.  621,  64 
Atl.  121.  N.  Y.— Schultz  v.  United 
States  F.  &  G.  Co.,  201  N.  Y.  230,  94 
N.  E.  601,  the  judgment  is  several.  Vt. 
Goodell  V.  Tower,  77  Vt.  61,  58  Atl. 
790. 

88.  Price  v.  Tehan,  84  Conn.  164, 
79  Atl.  68,  34  L.  E.  A.  (N.  S.)  1182; 
Egleston  v.  Scheibel,  113  App.  Div. 
798,  99  N.  Y.  Supp.  969. 

Subsequent  ratification  has  same  ef- 
fect.    See  infra,  III,  A,  3,  c,  (IV.) 

89.  Ga. — Piedmont  Hotel  Co.  v.  Hen- 
derson, 9  Ga.  App.  672,  72  S.  E.  51. 
Minn. — Rauma  v.  Lamont,  82  Minn.  477, 
85  K  W.  236.  N.  Y.— Parke  v.  Fell- 
man,  143  App.  Div.  836,  130  N.  Y. 
Supp.  361.  Tenn. — Smith  v.  State,  7 
Humph.  43.  Tex. — Wolf  f.  Ferryman, 
82  Tex.  112,  17  S.  W.  722. 

The  detention  must  be  wrongful  as 
to  them,  to  render  them  liable,  not 
merely  wrongful  in  a  general  sense,  as 
for  example,  an  arrest  under  process 
fair  on  its  face  is  not  wrongful  as 
regards  the  officer  executing  it,  but 
may  be  as  to  others  (Grinnell  v.  "Wes- 
ton, 88  N.  Y.  Supp.  781,  and  see  infra, 
III,  B).  And  similarly  one  who  as- 
sists an  officer  at  his  command  com- 
mits no  wrong,  though  the  officer  may 
not  be  justified  in  the  detention.  Pres- 
ley V.  Ft.  Worth  &  D.  C.  E.  Co.  (Tex. 
Civ.   App.),   145   S.  W.   669._ 

Assistance  may  be  rendere'd  by  a  vol- 
untary display  of  force,  and  actually 
laying  hands  on  plaintiff  is  not  neces- 
sary to  make  a  participant  liable. 
Cook  V.  Hastings,  150  Mich.  289,  114 
N.  W.  71,  14  L.  E.  A.  (N.  S.)  1123, 
citing  Griffin  v.  Coleman,  4  H.  &  N. 
(Eng.)  265.  And  see  Hebrew  r.  Pulis, 
73  N.  J.  L.  621,  64  Atl.  121,  7  L.  E.  A. 
(N.   S.)    580. 

90.  U.  S.— The  TilHe  Baker,  168 
Fed.  941.  Colo. — Harris  v.  McEey- 
nolds,  10  Colo.  App.  532,  51  Pac.  1016. 
Conn. — Allen  v.  Euland,  79  Conn.  405, 


65  Atl.  138.  Mo.— Wehmeyer  v.  Mul- 
vihill,  150  Mo.  App.  197,  130  S.  W. 
681.  Pa.— Burk  v.  Howley,  179  Pa. 
539,  36  Atl.  327. 

Liability  of  Officer  and  Stranger  Dis- 
tingnished. — "For  reasons  founded  on 
public  policy,  and  in  order  to  secure  a 
prompt  and  effective  service  of  legal 
process,  the  law  protects  its  officers, 
and  those  acting  under  them,  in  the 
performance  of  their  duties,  if  there 
is  no  defect  or  want  of  jurisdiction 
apparent  on  the  face  of  the  writ  or 
warrant  under  which  they  act.  The 
officer  is  not  bound  to  look  beyond 
his  warrant.  He  is  not  to  exercise  his 
judgment  touching  the  validity  of  the 
process  in  point  of  law;  but  if  it  is 
in  due  form,  and  is  issued  by  a  court 
or  magistrate  apparently  having  juris- 
diction of  the  case  or  subject-matter, 
he  is  to  obey  his  command.  In  such 
case,  he  may  justify  under  it,  although 
in  fact  it  may  have  been  issued  with- 
out authority,  and  therefore  be  wholly 
void.  But  such  is  not  the  rule  ap- 
plicable to  strangers  or  third  persons, 
who  are  not  required,  in  the  exercise 
of  a  public  duty,  to  assume  the  re- 
sponsibility of  executing  legal  process. 
If  they  interfere  of  their  own  motion, 
without  authority  or  command  from 
the  officers  of  the  law,  to  cause  a  writ 
or  warrant  to  be  enforced,  they  act 
at  their  peril;  and  if  the  process,  though 
regular  on  its  face  and  apparently 
good,  was  unauthorized,  or  was  issued 
by  a  tribunal  having  no  jurisdiction, 
or  acting  beyond  the  scope  of  its  pow- 
er, they  are  liable  for  the  conse- 
quences arising  from  the  enforcement 
of  unlawful  process.  It  is  upon  this 
ground,  that  a  party  is  held  respon- 
sible, at  whose  suit  execution  is  made, 
when  the  officer  serving  it  incurs  no 
liability.  The  rule  is,  that  if  a  stranger 
voluntarily  takes  upon  himself  to  di- 
rect or  aid  in  the  service  of  a  bad 
warrant,  or  interposes  and  sets  the 
officer  to  do  execution,  he  must  take 
care   to   find   a    record   that   will    sup- 
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to  those  who  wrongfully  set  the  machinery  of  the  law  in  motion,°^  as 
well  as  to  those  who  assume  to  take  the  law  into  their  own  hands  and 
direct  the  arrest  on  their  own  responsibility."-  It  extends  to  an  im- 
prisonment which  is  tlie  proximate  result  of  the  action  of  him  who 
puts  the  proceedings  in  motion,  although  some  one  else  may  have 
participated  therein  and  have  been  the  direct  cause  of  the  detention."^ 
But  if  one  give  another  instructions  which  do  not  include  a  direction 
to  arrest,  and  the  latter  nevertheless  makes  or  causes  an  unlawful 
arrest,  the  former  is  not  liable."* 

b.  Complainant.  —  No  liability  attaches  to  one  who  procures  a  legal 
arrest,  since  legal  authority  justifies  all  partieipants."=^  One  who  merely 
states  the  facts  or  gives  information  to  an  officer  upon  which  the  latter, 
of  his  own  initiative,  makes  the  arrest  or  causes  it  to  be  made,""  or 


port  the  process,  or  he  cannot  set  up 
and  maintain  a  justification."  Emery 
V.  Hapgood,  7  Gray  (Mass.)   55. 

Whether  defendant  directed  or  in- 
stigated the  imprisonment  is  a  question 
foi  the  jury.  Penelon  v.  Butts^  49 
Wis.  342,  5  N,  W.  784. 

91.  Mich.— Bates  v.  Kitchel,  166 
Mich.  695,  132  N.  W.  459.  Mo.— Brueck- 
ner  v.  Frederick,  109  Mo.  App.  614,  83 
S.  W.  775.  Neb. — Duffy  v.  Scheerger, 
91  Neb.  511,  136  N.  W.  724.  N.  Y. 
Stahl  V.  Eoof,  164  N.  Y.  162,  58  N.  E. 
13,  reversing  49  N.  Y.  Supp.  1144.  Vt. 
Gibson  v.  Holmes,  78  Vt.  110,  62  Atl. 
11,  4  L.  E.  A.   (N.  S.)   451. 

One  who  procures  an  arrest  is  bound 
to  see  to  it,  before  he  sets  the  law 
in  motion,  that  the  process  he  obtains 
is  regular  and  valid;  and  if  it  is  not 
he  is  liable  in  an  action  of  trespass. 
Cassitr  v.  Fales,  139  Mass.  461,  1  N.  E. 
922  (defendant  also  took  part  in  the 
arrest) ;  Bonesteel  v.  Bonesteel,  28  Wis. 
245. 

92.  Colo. — Grimes  V.  Greenblatt,  47 
Colo.  495,  107  Pac.  1111,  discussing 
many  cases.  Ind. — Black  v.  Marsh,  31 
Ind.  App.  53,  67  N.  E.  201.  La.— Janes 
V  Wilson,  119  La.  491,  44  So.  275. 
N.  y. — Grinnell  v.  Weston,  95  App. 
Div.  454,  88  N.  Y.  Supp.  781.  Tex. 
Karnei  v.  Stump,  12  Tex.  Civ.  App. 
460,  34   S.  W.   656. 

Individual  directing  officer  to  make 
an  illegal  arrest  is  liable  for  the  ar- 
rest Enright  v.  Gibson,  219  111.  550, 
76  N  E.  689,  affirming  119  111.  App. 
411;  Pandjiris  V.  Hartman,  196  Mo. 
539,  94  S.  W.  270.  But  if  he  simply 
states  facts  and  leaves  the  officer  to 
act  upon  his  own  judgment  he  will 
not  be  liable.   Maliniemi  v,  Gronlund,  92 
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Mich.    222,   52   N.   W.   627,   31   Am.    St. 
Eep.  576. 

93.  Mich. — Tillman  v.  Beard,  121 
Mich.  475,  80  N.  W.  248,  46  L.  E.  A. 
215.  Neb. — Scott  v.  Flowers,  60  Neb. 
675,  84  N.  W.  81.  Pa.— McAleer  v. 
Good,  216  Pa.  473,  65  Atl.  934,  10  L. 
E.  A.  (N.  S.)  303  (express  direction 
to  make  arrest  is  not  necessary),  citing 
Burk  v.  Howley,  179  Pa.  539,  36  Atl. 
327.  Tex. — Taylor  Bros.  V.  Hearn  (Tex. 
Civ.   App.),  133  S.  W.  301. 

No  liability  is  incurred  if  the  deten- 
tion is  not  the  "necessary  and  prob- 
able consequence  of  the  proceedings  in- 
stituted." Fenelon  V.  Butts,  49  Wis. 
342,  5  N.  W.  784. 

94.  Md. — Barabasz  v.  Kabat,  86  Md. 
23,  37  Atl.  720,  pastor  instructed  door- 
keeper to  admit  none  who  did  not  have 
tickets.  Not  liable  for  arrest  made 
at  doorkeeper's  request.  Mich. — Eoss 
r.  Griffin,  53  Mich.  5,  18  N.  W.  534. 
N.  H.— Small  v.  Benfield,  66  N.  H. 
206,  20  Atl.  284.  N.  Y.— Stevens  V. 
Gilbert,   120   N.  Y.   Supp.   114. 

95.  Such  detention  lacks  the  essen- 
tial element  of  unlawfulness.  See 
supra,  I,  A. 

The  remedy  of  the  injured  party,  if 
any,  is  malicious  prosecution.  See  supra, 

TOO 

'  96.  Cal.— Miller  v.  Fano,  134  Cal. 
103,  68  Pac.  183.  Mich. — Maliniemi 
V.  Gronlund,  92  Mich.  222,  52  N.  W. 
627.  N.  C. — Owens  v.  Wilmington  & 
W.  E.  Co.,  126  N.  C.  139,  35  S.  E.  259, 
identifying  person. 

If  the  defendant  directed  the  offi- 
cer to  take  the  plaintiff  into  custody, 
he  is  liable  in  an  action  for  false 
imprisonment;  but  if  he  merely  made 
his  statement,  leaving  it  to  the  officer 
to    act    or    not    as    he    thought    proper 
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who  makes  a  complaint  or  affidavit  before  a  magistrate  having  juris- 
diction of  the  subject-matter,  upon  which  the  hitter  in  the  exercise 
of  his  judicial  discretion  issues  a  warrant,  is  not  liable  in  false  im- 
prisonment,^" even  though  there  are  irregularities  in  the  proceedings 
which  make  the  process  voidable.^^ 

If  the  facts  stated  are  sufficient  to  call  for  the  judicial  determination 
of  the  magistrate"**  the  complainant  is  not  liable  for  a  false  imprison- 
ment although  the  officer  committed  an  error  of  judgment  in  issuing 
the  warrant,^  as  the  complainant  in  such  cases  is  not  the  legal  cause 


lie  would  not  be  liable.  Brown  v. 
Chadsey,  39  Barb.  (N.  Y.)  253;  Burnes 
V.  Erben,  26  How.  Pr.  (N.  Y.)  273; 
Hopkins  v.  Crowe,  7  C.  &  P.  373,  32 
E.  C.  L.  — 

Misrepresentation  to  obtain  lawful 
warrant  does  not  render  one  liable  in 
an  action  of  false  imprisonment.  Coupal 
V.  Ward,  106  Mass.  289.  But  see  Gassier 
V.  Fales,  139  Mass.  461,  1  N.  E.  922, 
where  it  is  said  that  although  the 
process  is  regular  upon  its  face,  and 
therefore  protects  the  officer,  yet  "if 
it  has  been  fraudulently  or  irregularly 
obtained  and  issued,  the  party  who  pro- 
cures it,  and  directs  it  or  causes  it  to 
be  served,  is  not  justified  by  it." 

97.  Ark.— Campbell  v.  Hyde,  92  Ark. 
128,  122  S.  W.  99.  N.  Y.— Swart  f. 
Eickard,  148  N.  Y.  264,  42  N.  E.  665; 
Gilbert  v.  Satterlee,  91  N.  Y.  Supp.  960, 
ajfirming  88  N.  Y.  Supp.  871.  S.  C. 
Whaley  v.  Lawton,  62  S.  C.  91,  40  S.  E. 
128,  56  L.  K.  A.  649.  Wis.— Fenelon 
V.  Butts,  49  Wis.  342,  5  N.  W.  784. 

An  Important  Distinction. — If  the 
complaint  is  for  an  alleged  violation 
of  public  law,  in  which  the  complain- 
ant represents,  not  himself  but  the  pub- 
lic, the  rule  of  liability  is  different, 
than  in  cases  where  the  object  in  view 
is  the  protection  or  enforcement  of  a 
private  right,  "an  important  distinc- 
tion, which  courts  have  sometimes  over- 
looked." Gifford  V.  Wiggins,  50  Minn. 
401,  52  N.  W.  904;  Strozzi  v.  Wines, 
24  Nev.  389,  57  Pac.  832,  55  Pac. 
828. 

"The  failure  to  distinguish  this  class 
of  cases,  where  individuals  are  pro- 
ceeding on  their  own  account,  for  their 
own  private  benefit,  from  public 
prosecutions  for  crime,  where  the 
prosecutor  represents,  not  himself,  but 
the  public,  has  led  to  the  confusion 
and  inconsiderate  remarks  occasionally 
found  in  the  books."  Teal  v.  Fissel, 
28  Fed.  351  (Curry  v.  Pringle,  11  .Johns. 
(N.    Y.)    444;    Sogers    v.    Mulliner,    G 


Wend.  (N.  Y.)  597;  Gold  v.  Bissel,  1 
Wend.  (N.  Y.)  210,  and  Vredenburgh 
V.  Hendricks,  17  Barb.  (N.  Y.)  179; 
Maker  v.  Ashmead,  30  Pa.  344,  are 
criticised  in  this  respect). 

98.  Ark. — Campbell  r.  Hyde,  92  Ark. 
128,  122  S.  W.  99.  Mich.— Ross  v.  Grif- 
fin, 53  Mich.  5,  18  N.  W.  534.  Pa. 
Magnussen  v.  Shortt,  200  Pa.  257,  49 
Atl.   783. 

Otherwise,  if  the  process  is  entirely 
void,  since  in  such  case  there  is  no 
judgment  because  there  is  no  jurisdic- 
tion and  no  judge,  and  hence  no  ex- 
emption. Ala. — Gates  v.  Bullock,  136 
Ala.  537,  33  So.  835.  Cal.— Fkumoto 
r.  Marsh,  130  Cal.  66,  62  Pac.  303,  re- 
hearing denied,  62  Pac.  509.  Conn. 
Allen  V.  Gray,  11  Conn.  95. 
See  supra,  II,  C,  2,  d,  (III.) 
Bad  Faith  May  Make  Complainant 
Liable. — In  Palmer  t.  Foley,  71  N.  Y. 
106,  Folger,  J.,  states  the  rule  to  be 
that  "when  process  sued  out  by  a 
party  is  afterward  set  aside  for  error, 
the  party  is  not  liable  in  an  action 
for  damages;  when  it  has  been  set 
aside  for  irregularity;  or  bad  faith  in 
obtaining  it,   he  may  be." 

99.  Swart  v.  Eickard,  148  N.  Y.  264, 
42  N.  E.  665,  reversing  74  Hun  339,  26 
N.  Y.  Supp.  408. 

A  sham  proceeding  protects  neither 
the  justice  nor  the  complainant.  Fel- 
lows   V.   Goodman,   49   Mo.    62. 

1.  Ark. — Mcintosh  v.  Bullard,  Earn- 
heart  &  Magness,  95  Ark.  227,  129 
S.  W.  85.  Conn.— Allen  v.  Gray,  11 
Conn.  95,  "on  a  process  merely  erro- 
neous, nobody  is  liable."  Mass. — Lang- 
ford  V.  Boston  &  A.  E.  Co.,  144  Mass. 
431,  11  N.  E.  697.  Mich.— Murphy  v. 
Walters,  34  Mich.  180.  Minn.— Gifford 
V.  Wiggins,  50  Minn.  401,  52  N.  W. 
904.  N.  Y.— Landt  V.  Hilts,  19  Barb. 
283.  Tex.— Eoberts  v.  Brown,  43  Tex. 
Civ.  App.  206,  94  S.  W.  388.  Utah. 
Smith  V.  Clark,  37  Utah  116,  106  Pac, 
653,  26  L.  E.  A.  (N.  S.)  953. 
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of  the  detention.^  The  exemption  of  a  complainant  ceases,  however, 
if  he  goes  further  and  takes  some  part  in  furthering  the  arrest  or 
urging  the  detention,^  An  irreconcihible  divergence  of  expression* 
exists  in  the  cases  in  the  statement  of  this  rule,'^  which  is  due  to  fail- 
ure to  dilferentiate  between  process  which  is  void  or  voidable  for 
irregularity  and  that  which  is  merely  voidable  for  error  of  the  magis- 
trate;" or  between  lack  of  general  jurisdiction  over  the  subject-matter'' 


"The  complainant  is  responsible  for 

the  complaint  he  actually  makes  and 
for  such  action  thereon  as  may  be  law- 
ful and  proper  in  view  of  it.  Boeger 
r.  Langcnberg,  97  Mo.  390,"  but  "if 
the  magistrate  misconceives  the  proper 
remedy,  without  the  suggestion  or  in- 
tervention of  the  complainant  in  that 
particular,  the  latter  is  not  liable  for 
such  error."  McCaskey  v.  Garrett,  91 
Mo.  App.  354;  Gilbert  v.  Satterlee,  101 
App.  Div.  313,  91  N.  Y.  Supp.  960, 
affirmiiig  43  Mise.  293,  88  N.  Y.  Supp. 
871. 

2.  Only  a  plea  to  the  magistrate  to 
exercise  his  .iurisdiction,  leaving  him 
to  use  his  own  discretion,  and  not  to 
be  considered  as  constituting  the  mag- 
istrate the  agent  of  the  complainant 
or  suitor,  or  as  calling  upon  him  to 
act  ministerially  upon  the  authority  of 
such  complainant  or  suitor.  Smith  v. 
Clark,  37  Utah  116,  106  Pac.  653,  26 
L.  E.  A.    (N.  S.)   953. 

3.  Mich.  —  Murphy  v.  Walters,  34 
Mich.  180.  Minn. — Bartlett  v.  Hawley, 
38  Minn.  308,  37  N.  W.  580;  Gunz 
V.  Heffner,  33  Minn.  215,  22  N.  W.  386. 
S.  D.— Smith  v.  Jones,  16  S.  D.  337,  92 
N.  W.  1084;  Richardson  v.  Dybedahl, 
14  S.  D.  126,  84  N.  W.  486. 

4.  Further  apparent  diversity  is  oc- 
casioned by  the  failure  to  observe  the 
difference  in  liability  between  the  com- 
plainant, the  magistrate  (see  infra,  III, 
B,  2)  and  the  officer  who  executes 
the  writ  (see  supra,  II,  C,  2,  d).  The 
exemption  of  each  rests  on  its  own 
peculiar  grounds  though  they  are 
sometimes   confused. 

5.  The  distinction  is  said  to  be  that 
"where  the  process  is  set  aside  for 
mere  error  committed  by  the  court  in 
the  progress  of  the  action,  in  contra- 
distinction to  irregular  or  void  process, 
no  responsibility  may  attach  to  him 
who  caused  its  issue;  but  when  it  is 
vacated  because  it  was  irregular  in 
its  inception,  responsibility  at  once 
attaches."  Brvan  v.  Congdon,  86  Fed. 
221,  29  C.  C.  A.  670. 
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6.  Bohri  r.  Barnett,  144  Fed.  389, 
75  C.  C.  A.  327  (holding  complainant 
not  liable  though  the  warrant  is  void)  ; 
Whitney  v.  Hanse,  55  N.  Y.  Supp.  375 
(complainant  not  liable  even  though  the 
warrant  is  void)  ;  Von  Latham  v.  Libby, 
38  Barb.   (N.  Y.)   339. 

The  distinction  is  clearly  drawn  in 
Allen   V.   Gray,   11   Conn.   95. 

Three  propositions  are  established  by 
the  authorities.  According  to  Andrews, 
J.,  in  Day  v.  Bach,  87  N.  Y.  56,  they 
are: 

1.  That  a  void  writ  or  process  fur- 
nishes no  protection  to  a  party,  and 
he  is  liable  to  action  for  what  has 
been  done  under  it  at  any  time,  and 
it  is  not  necessary  that  it  should  be 
set  aside  before  bringing  the  action. 

2.  If  the  writ  is  irregular  only,  and 
not  absolutely  void,  no  action  lies  un- 
til it  has  been  set  aside,  but  when 
set  aside  it  ceases  to  be  a  protection 
for  acts  done  under  it  while   in   force. 

3.  If  the  process  was  regularly  is- 
sued in  a  case  where  the  court  had 
jurisdiction,  the  party  may  justify 
what  has  been  done  under  it  after  it 
has  been  set  aside  for  error,  and  an 
action  for  false  imprisonment,  in  case 
of  arrest,  or  trespass  for  property  tak- 
en under  it,  will  not  lie.  Approved 
in  Marks  V.  Townsend,  97  N.  Y.  590. 

7.  Stahl  V.  Eoof,  164  N.  T.  162,  58 
N.  E.  13,  reversing  49  N.  Y.  Supp.  1144 
(defendant  caused  arrest  of  plaintiff 
in  a  civil  action  under  a  statute  relat- 
ing to  criminal  procedure  only);  Goodell 
V.  Tower,  77  Vt.  61,  58  Atl.  790. 

In  Hackler  v.  Miller,  79  Neb.  206,  112 
N.  W.  303,  there  was  really  no  judicial 
action,  only  color  of  legal  process.  The 
proceedings  were  in  fact  coram  non 
judice,  and  afforded  no  protection.  In 
this  case  the  court  held  that  "the 
whole  transaction  was  therefore  coram 
non  judice  and  in  violation  of  law. 
With  respect  to  that  proceeding  the 
marshal  was  not  a  police  officer,  and 
the  justice,  was  not  a  magistrate." 
{Citing  the  following  cases:  Ind. — Col- 
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and  mere  lack  of  jurisdiction  due  to  a  judicial  error  in  the  particular 
ease."  So,  too,  if  the  original  detention  is  legal  the  person  causing 
it  is  not  liable  for  a  false  imprisonment  due  to  the  subsequent  wrong- 
ful act  of  another,  with  which  he  had  nothing  to  do.''  If  the  detention 
by  the  officer  is  not  pursuant  to  the  affidavit  or  request  the  complain- 
ant is  not  responsible  for  such  independent  tort.^° 

c.  Principal  and  Agent.  —  (I.)  In  General.  —  One  by  w^hose  author- 
ity a  wrongful  detention  is  effected  is  equally  liable  with  the  direct 
participant.^^ 

(II.)  Express  Authorization.  —  Express  authority  to  make  an  arrest  or 
cause  a  detention  will  make  the  principal  liable  if  the  act  is  wrongful.^ ^ 

(III.)  Implied  Authorization.  —  But  it  is  not  necessary  to  a  principal's 
liability  in  false  imprisonment  that  the  agent's  authority  should  be 
expressly  conferred.^-''  It  may  be  implied  from  instructions,  the  execu- 
tion of  w^hich  result  in  an  arrest,^*  or  may  arise  from  the  mere  exist- 
ence of  the  particular  relation  by  usage  and  custom  or  reasonable 
inference.^^ 


ter  V.  Lower,  35  Ind.  285;  Turpin  V. 
Remy,  3  Blackf.  210.  Mass. — Bixby 
V.  Brundige,  2  Gray  129.  N.  Y.— Cun- 
ningham V.  East  River  E.  L.  Co.,  17 
N.  Y.  Supp.  372.  S.  C— McConnell  v. 
Kennedy,  29  S.  C.  180.  7  S.  E.  76.  Tenn. 
Herzog   V.   Graham,   9   Lea   152). 

8.  The  process  at  most  is  erroneous, 
not  void,  since  the  court  has  jurisdic- 
tion of  the  general  subject-matter,  and 
the  complainant  is  not  liable.  Mexican 
Cent.  R.  Co.  v.  Gehr,  66  III.  App.  173, 
citing  Cooley  on  Torts  (2d  ed.)  548; 
Addison  on  Torts,  1032,  and  the  follow- 
ing cases:  Me. — Rush  v.  Buckley,  100 
Me.  322,  61  Atl.  774,  70  L.  R.  A.  464. 
Mass. — Langford  r.  Boston  &  A.  R. 
Co.,  144  Afass.  431,  11  N.  E.  697;  Barker 
V.  Stetson,  7  Gray  53.  Mich. — Dotv  v. 
Hurd,  124  Mich.  671,  83  N.  W.  632; 
Murphy  v.  Walters,  34  Mich.  180.  N.  Y. 
Fischer  v.  Langbein,  103  N.  Y.  84,  8 
N.  E.  251;  Marks  v.  Townsend,  97 
N.  Y.  590,  598;  Coleman  v.  Brown,  126 
App.  Div.  44,  110  N.  Y.  Supp.  701; 
Von  Latham  v.  Rowan,  38  Barb.  339; 
Landt  v.  Hilts,  19  Barb.  283,  291.  Utah. 
Smith  V.  Clark,  37  Utah  116,  106  Pac. 
653,  26  L.  R.  A.  (N.  S.)  953.  Eng. 
West  V.  Smallwood,  3  M.  &  W.  417, 
420;  Lock  v.  Ashton,  13  .Tur.  167,  12 
Q.  B.   871,  116   Eng.  Reprint   1097. 

9.  Cal. — Ciisske  v.  Sanders,  9  Cal. 
App.  13,  98  Pac.  43.  Ga.— Ocean  S.  S. 
Co.  V.  Williams,  69  Ga.  251.  Tex. 
Pratt  V.  Brown,  80  Tex.  608,  16  S.  W. 
443,   prolonged   detention    by   officer. 

10.  lU.— Roth  V.  Smith,  41  111.  314. 
La. — Scheurrmann  v.   Vaccaro,   118  La. 


67,  42  So.  648.  Mich. — Linnen  r.  Ban- 
field,  114  Mich.  93,  72  N.  W.  1.  Tex. 
Joske  V.  Irvine,  91  Tex.  574,  44  S.  W. 
1059.  Wash.— Ton  v.  Stetson,  43  Wash. 
471,  86  Pac.  668. 

11.  This  applies  to  such  relationship 
as  principal  and  agent,  master  and 
servant,  employer  and  employe,  etc. 
It  matters  not  whether  the  employ- 
ment is  general  or  for  a  particular  pur- 
pose, and  it  is  not  necessary  that  the 
particular  act,  for  which  it  is  sought 
to  hold  the  principal  liable,  should  have 
been  authorized.  Robinson  &  Co.  v. 
Greene,  148  Ala.  434,  43  So.  797;  West 
Chicago  St.  R.  Co,  v.  Luleich,  85  111. 
App.  643. 

Common  carriers  owe  a  special  duty 
to  passengers  which  tends  to  enhance 
their  liability.  Duggan  r.  Baltimore  & 
0.  R.  Co.,  159  Pa.  248,  28  Atl.  182, 
186,  holding  company  liable  if  conduc- 
tor made  no  effort  to  prevent  ar- 
rest 

12.  Gambill  v.  Cargo,  151  Ala.  421, 
43  So.  866;  Alabama  &  V.  R.  Co.  f. 
Kuhn,  78  Miss.  114,  28  So.  797. 

13.  Robinson  &  Co.  v.  Greene,  148 
Ala.   434,   43   So.   797. 

14.  Field  r.  Kane,  99  III.  App.  1; 
Barabasz  r.  Kabat,  86  Md.  23,  37  Atl. 
720. 

15.  Ala. — Robinson  &  Co.  V.  Greene, 
148  Ala.  434,  43  So.  797;  Talladega 
Ins.  Co.  r.  Peacock,  67  Ala.  253.  D.  C. 
United  Cigar  Stores  Co.  v.  Young,  36 
App.  Cas.  390.  Ga.— Southern  R.  Co. 
r.  Peek,  6  Ga.  App.  43,  64  S.  E.  308. 
Ky.— Stephens  v.   Wilson,   115   Ky.   27, 
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To  hold  the  principal  or  master  liable,  it  must  be  proved,  in  addition 
to  the  fact  of  the  imprisonment  and  its  unlawfulness,  that  the  false 
imprisonment  was  due  to  the  relationship.^"  This  involves  (1)  the 
fact  of  the  relationship ;  and  (2)  that  the  wrongful  act  was  in  con- 
nection therewith.^^  If  the  act  is  within  the  scope  of  the  employment 
the  master  or  principal  is  clearly  liable  ;^^  or  if  it  is  done  while  acting 
for  the  master  in  the  general  course  of  the  employments^  although  not 


72  S.  W.  336,  sheriff  liable  for  acts 
of  deputy.  Pa. — Duggan  v.  Baltimore 
&  0.   E.   Co.,  159   Pa.   248,   28   Atl.   182. 

No  Implied  Authority  To  Search 
Customer. — This  court  has  repeatedly 
held  that  an  agent  or  employe  about 
an  ordinary  business  has  no  implied 
authority  to  arrest  and  search  a  cus- 
tomer who  comes  into  the  store.  Bern- 
heimer  v.  Becker,  102  Md.  250,  62  Atl. 
526,  3  L.  E.  A.  (N.  S.)  221,  citing 
Tolchester  Beach  Imp.  Co.  v.  Stein- 
meier,  72  Md.  313,  20  Atl.  188,  8  L. 
E.  A.  846;  Carter  v.  Howe  Maeh.  Co., 
51  Md.  290. 

Partnership  Not  Liable. — A  partner 
is  not  responsible  for  torts  committed 
by  a  co-partner  (Ga.  Civ.  Code,  §2658), 
and  partnership  is  therefore  not  liable 
for  the  act  of  an  individual  partner 
in  causing  an  arrest  and  illegal  im- 
prisonment on  a  charge  of  larceny  of 
partnership  effects.  Martin  1>.  Simkins, 
116  Ga.  254,  42  S.  E.  483. 

16,  An  employer  or  principal  cannot 
be  held  liable  for  any  and  all  torts  of 
his  employe.  See  the  titles  "Master 
and  Servant;"  "Principal  and 
Agent. ' ' 

Both  factors  are  essential  to  render 
the  principal  liable,  existence  of  the 
relationship  alone  is  not  enough.  Ark, 
Mayfield  v.  St.  Louis,  I.  M.  &  S.  E. 
Co.,  97  Ark.  24,  133  S.  W.  168,  32 
L.  E.  A.  (N.  S.)  525;  Dobbins  v.  Little 
Eoek  E.  &  E.  Co.,  79  Ark.  85,  95  S.  W. 
794.  Md. — National  Bank  of  Commerce 
V.  Baker,  77  Md.  462,  26  Atl.  867; 
Flora  V.  Eussell,  138  Ind.  153,  37  N.  E. 
593.  Mich.— Travis  v.  Standard  Life  & 
Ace  Ins.  Co.,  86  Mich.  288.  49  N.  W. 
140.  Minn. — Hawkins  v.  Manston,  57 
Minn.  323,  59  N.  W.  309.  N,  H,— Cord- 
nei  V.  Boston  &  M.  E.  Co.,  72  N.  H. 
413,  57  AtL  234.  Pa.-— Ollet  v.  Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.,  201  Pa. 
361,  50  Atl.  1011.  Eng.— Goff  v.  Great 
Northern  E.  Co.,  3  El.  &  El.  672,  107 
E.  C.  L.  672. 

17.  Md. — Bernheimer  v.  Becker,  102 
Md.  250,  62  Atl.  526,  3  L.  E.  A,  (N,  S,) 
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221;  Baltimore  &  Y,  T.  E,  v.  Green,  86 
Md,  161,  37  Atl,  642,  Mo,— Grayson 
r.  St.  Louis  Transit  Co.,  100  Mo.  App. 
60,  71  S.  W.  730.  N.  J,— Elliott  v. 
Philadelphia  &  C,  Ferry  Co.,  83  Atl. 
899.  N.  C. — Daniel  v.  Atlantic  Coast 
Line  E,  Co.,  136  N.  C.  517,  48  S.  E. 
816,  67  L.  E.  A.  455. 

18,  U,  S, — Polonsky  v.  Pennsylvania 
E.  Co.,  184  Fed.  561,  106  C.  C.  A.  541. 
Ala. — Owsley  v.  Montgomery,  etc,  E. 
Co.,  37  Ala.  560.  Ark.— Moore  v. 
Louisiana  &  A.  E.  Co.,  99  Ark.  233, 
137  S.  W.  826,  34  L.  E.  A.  (N.  S.) 
299;  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Hudson,  95  Ark.  506,  130  S.  W.  534. 
Kan. — Arkansas  City  Bank  v.  Mc- 
Dowell, 7  Kan.  App.  568,  52  Pac.  56. 
La. — Schmidt  v.  New  Orleans  E.  Co., 
116  La.  311,  40  So.  714,  7  L.  E.  A. 
(N,  S.)  162;  Lange  v.  Illinois  Cent. 
E.  Co.,  107  La.  687,  31  So.  1003.  Md. 
New  York  P.  &  N.  E.  Co.  v.  Waldron, 
116  Md.  441,  82  Atl.  709,  39  L.  E.  A. 
(N.  S.)  502;  Baltimore  &  O.  E.  Co. 
V.  Cain,  81  Md.  87,  31  Atl.  801,  28 
L.  E.  A.  688;  Carter  v.  Howe  Mach. 
Co.,  51  Md.  290.  Mo.— Wehmeyer  V. 
Mulvihill,  150  Mo.  App.  197,  130  S,  W, 
681.  N.  J,— Tidey  v.  Erie  E.  Co.,  71 
N.  J.  L.  677,  60  Atl.  954.  N.  Y.— Suger- 
man  v.  Dennett's  S.  C.  Co.,  148  App, 
Div,  330,  132  N,  Y.  Supp,  10S4;  Hollo- 
way  V.  Kent,  122  N.  Y.  Supp.  684; 
Gearity  V.  Strasbourger,  133  App.  Div. 
701,  118  N.  Y.  Supp.  257;  Lublinger 
v.  Tiffany  &  Co.,  54  App.  Div.  326,  66 
N.  Y.  Supp.  659.  N.  C— Jackson  v. 
American  T.  &  T.  Co.,  139  N.  C.  347, 
51  S.  E.  1015,  70  L.  E.  A.  738. 

19.  Kan, — Whitman  v.  Atchison,  T. 
&  S.  P.  E.  Co.,  85  Kan.  150,  116  Pac. 
234,  34  L.  E.  A.  (N.  S.)  1029.  Mass, 
Hull  V.  Boston  &  M.  E.  Co.,  210  Mass. 
159,  96  N.  E.  58,  36  L.  E.  A.  (N.  S.) 
406.  N.  Y.— Dupre  v.  Childs,  65  N.  Y. 
Supp.  179,  affirmed,  169  N.  Y.  585,  62 
N.  E.  1095.  N.  C. — Berry  v.  Carolina, 
C.  &  O.  E.  Co.,  155  N.  C.  287,  71  S.  E. 
322,  Kelly  v.  Durham  Tract.  Co.,  132 
N.  C.  368,  43  S.  E.  923.    W.  Va.— Davis 
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strictly  connected  within  the  duties  of  his  regular  position.-" 

But  the  master  is  not  liable  if  the  servant  steps  aside  from  his 
employment  and  commits  an  independent  tort  for  his  own  purposes 
or  ends.-^ 

Employe  Also  Peace  Officer,  —  The  mere  fact  that  the  employe  making 
the  unlawful  arrest  is  also  a  peace  officer  will  not  exonerate  the  em- 
ployer.22  But  if  he  acted  solely  of  his  own  volition  as  peace  officer, 
and  not  as  agent  for  the  employer,  the  latter  is  not  liable.-^ 

(IV.)    Ratification.  —  Ratification  of  a  wrongful  detention  will  make 


V.  Chesapeake  &  O.  E.  Co.,  61  W.  Va, 
246,  56  S.  E.  400,  9  L.  K.  A.  (N.  S.) 
993. 

20.  Illinois  Cent.  E.  Co.  v.  King,  69 
Miss.  852,  13  So.  824  (arrest  of  man 
who  used  water  closet  reserved  for 
ladies) ;  Kansas  City,  M.  &  O.  E.  Co. 
V.  Walsh  (Tex.  Civ.  App.),  148  S.  W. 
347  (locking  boy  in  water  closet  on 
train) ;  Texas  &  P.  E.  Co.  v.  Parker,  29 
Tex.  Civ.  App.  264,  68  S.  W.  831  (lock- 
ing box  car  in  which  agent  found 
plaintiff  sleeping). 

The  fact  that  the  servant  was  not  at 
the  particular  time  actively  doing  any- 
thing for  the  master  does  not  make  his 
conduct  any  the  less  attributable  to 
him.  Texas  Midland  E.  Co.  v.  Dean, 
98  Tex.  517,  85  S.  W.  1135,  70  L.  E.  A. 
943,  reversing  (Tex.  Civ.  App.),  82  S. 
W.  524. 

21.  U.  S. — Lezinsky  v.  Metropolitan 
St.  E.  Co.,  88  Fed.  437,  31  C.  C.  A. 
573.  Ark.— Mayfield  v.  St.  Louis,  I.  M. 
&  S.  E.  Co.,  97  Ark.  24,  133  S.  W. 
168,  32  L.  E.  A.  (N.  S.)  525;  Dob- 
bins V.  Little  Eock  E.  &  E.  Co.,  79 
Ark.  85,  95  S.  W.  794.  Ky.— Patter- 
son V.  Maysville  &  B.  S.  E.  Co.,  25 
Ky.  L.  Eep.  1750,  78  S.  W.  870.  Md. 
National  Bank  of  Commerce  v.  Baker, 
77  Md.  462,  26  Atl.  867.  Mass.— Geary 
V.  Stevenson,  169  Mass.  23,  47  N.  E. 
508.  Mo.— Milton  v.  Missouri  P.  E. 
Co.,  193  Mo.  46,  91  S.  W.  949,  4  L. 
R.  A.  (N.  S.)  282.  N.  Y.— McKay  v. 
Hudson  Eiver  Line,  56  App.  Div.  201, 
67  N.  Y.  Supp.  651.  Pa.— Ollet  v. 
Pittsburg,  C.  C.  &  St.  L.  E.  Co.,  201 
Pa.  361.  50  Atl.  1011.  Tex.— Presley 
V.  Ft.  Worth,  D.  &  C.  E.  Co.  (Tex. 
Civ.  App.),  145  S.  W.  669,  employe  as- 
sisted peace  officer  at  his  command. 
Wis.— Cobb  V.  Simon,  124  Wis.  467,  102 
N.  W.  891,  reversing  119  Wis.  597,  97 
N.   W.    276. 

Mere  departure  from  private  instruc- 
tions does  not  make  the  employer  im- 


mune. Simmon  v.  Bloomingdale,  81  N. 
Y.  Supp.  499;  Dupre  f.  Childs,  65  N.  Y. 
Supp.  179,  aiJirmed,  169  N.  Y.  585,  62 
N.  E.  1095. 

22.  Cal.— Elser  v.  Southern  Pac.  Co., 
7  Cal.  App.  493,  94  Pac.  852.  Md. 
Philadelphia,  B.  &  W.  E.  Co.  v.  Craw- 
ford, 112  Md.  508,  77  Atl.  278.  Mass. 
Horgan  v.  Boston  El.  E.  Co.,  208  Mass. 
287,  94  N.  E.  386.  N.  J.— Taylor  v. 
New  York  &  L.  B.  E.  Co.,  80  N.  J.  L. 
282,  78  Atl.  169,  39  L.  E.  A.  (N.  S.) 
122.  N.  Y.— Schultz  v.  United  States 
F.  &  G.  Co.,  201  N.  Y.  230,  94  N.  E. 
601;  Parke  v.  Fellman,  145  App.  Div. 
836,  130  N.  Y.  Supp.  361;  Tyson  v. 
Bauland,  85  App.  Div.  612,  82  N.  Y. 
Supp.  955,  68  App.  Div.  310,  74  N.  Y. 
Supp.  59;  Kastner  f.  Long  Island  E. 
Co.,  76  App.  Div.  323,  78  N.  Y.  Supp. 
469. 

23.  U.  S.— Hershey  v.  O'Neill,  36 
Fed.  168.  Ark.— Chicago,  E.  I.  &  P. 
R.  Co.  V.  Nelson,  87  Ark.  524,  113  S.  W. 
44;  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Buchanan,  87  Ark.  524,  113  S.  W.  44. 
Ind. — Dickson  v.  Waldron,  135  Ind. 
507,  34  N.  E.  506,  35  N.  E.  1,  24  L. 
E.  A.  483.  Mass. — Healey  v.  Lothrop, 
171  Mass.  263,  50  N.  E.  540.  Mo. 
Brill  V.  Eddy,  115  Mo.  596,  22  S.  W. 
488.  N.  J.— Tucker  f.  Erie  E.  Co.,  69 
N.  J.  L.  19,  54  Atl.  557,  citing  Jardine 
V.  Cornell,  50  N.  J.  L.  485,  14  Atl.  590 
N.  Y. — Samuel  v.  Wanamalcer,  107  App 
Div.  433,  95  N.  Y.  Supp.  270,  di 
tinguishing  Tyson  v.  Bauland,  68  App 
Div.  310,  74  N.  Y.  Supp.  59,  85  App 
Div.  612,  82  N.  Y.  Supp.  955,  on  the 
ground  that  in  that  case  defendants 
had  given  the  police  officer  special  in- 
structions in  regard  to  arrests.  W.  Va. 
McKain  v.  Baltimore  &  O.  R.  Co.,  65 
W.  Va.  233,  64  S.  E.  18,  23  L.  R.  A. 
(N.  S.)  289. 

This  is  a  question  for  the  jury.  Ty- 
son V.  Bauland  Co.,  68  App.  Div.  310, 
74  N.  Y.  Supp.  59. 
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the  principal  liable  for  the  resulting  damage^*  as  in  case  of  other 
acts  of  the  agent. -^ 

d.  Attorney  and  Client.  —  An  attorney  is  not  subject  to  liability 
for  a  false  arrest,  in  which  he  did  not  take  part,  merely  by  reason 
of  his  professional  connection  with  the  case.-°  A  client  is  liable  for 
the  acts  of  his  attorney  to  the  same  extent  as  any  other  principal 
would  be.-^ 

B.  Persons  Not  Liable.  —  1.  In  General.  —  No  liability  attaches 
to  those  who  impose  restraint  pursuant  to  legal  authority,  since  in 
such  cases  there  is  no  false  imprisonment.-"  This  exemption  extends 
to  those  who  act  pursuant  to  process  fair  upon  its  face  or  in  con- 
formity with  statute  authorizing  arrest  without  warrant;^"  to  those 
exercising  lawful  parental  control  ;^°  to  school  authorities  enforcing 
lawful  discipline,^^  and  to  those  acting  under  governmental  author- 
ity.^^ The  commands  of  a  superior  do  not  afford  justification  if  he 
had  no  authority  to  authorize  the  detention,^^  nor  is  any  protection 


24.  Colo. — Grimes  v.  Greenblatt,  47 
Colo.  495,  107  Pac.  1111.  Md.— Balti- 
more &  Y.  T.  E.  V.  Green,  86  Md.  161, 
37  Atl.  642.  N.  Y.— Craven  v.  Bloom- 
ingdale,  171  N.  Y.  439,  64  N.  E.  169, 
reversing  64  N.  Y.  Supp.  525;  Lewine  v. 
Interborough  E.  T.  Co.,  61  Misc.  77,  113 
N.  Y.  Supp.  15.  Tex.— Houston  &  T.  C. 
E.  Co.  V.  Eoberson  (Tex.  Civ.  App.),  138 
S.  W.  822. 

Making  a  criminal  complaint  against 
the  person  arrested,  or  assisting  in 
the  prosecution  (with  full  knowledge 
of  the  circumstances  of  the  arrest)  is 
sufficient  to  ratify  and  adopt  the  act 
of  the  agent.  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  Pac.  1111. 

25.  See  the  titles  "Master  and 
Servant;"    "Principal  and  Agent." 

26.  Md.— Eoth  r.  Shupp,  94  Md.  55, 
50  Atl.  430,  supporting  the  decision  by 
the  cases  of:  (111. — Peoria  D.  &  E.  E. 
Co.  r.  Foltz,  13  111.  535.  Mass.— Bick- 
nell  V.  Dorion,  16  Pick.  478.  Mo. 
Peck  V.  Chouteau,  91  Mo.  138.  Mich. 
Eoss  V.  Griffin,  53  Mich.  5,  18  N.  W. 
534.  N.  Y.— Hunter  v.  Burtis,  10  Wend. 
358.  Vt.— McMullin  v.  Erwin,  69  Vt. 
338,  38  Atl.  628.  Eng.— Stockley  f. 
Hornidge,  8  Car.  &  P.  11,  34  E.  C.  L. 
272;  May  V.  Brown,  3  Barn.  &  C.  113, 
10  E.  C.  L.  24. 

And  -see  Kirkwood  v.  Miller,  5 
Sneed  (Tenn.)  455,  73  Am.  Dec.  134, 
and  note. 

27.  Ga. — Philadelphia  F.  Assn.  v. 
Fleming,  78  Ga.  733,  3  S.  E.  420.  Mo. 
Brueckner  v.  Frederick,  109  Mo.  App. 
614,  83  S.  W.  775.  N.  Y.— Harding  v. 
Evans,   140   App.   Div.   192,  124  N.  Y. 

Vol.  VIII 


Supp.    897.      Ore. — Neimitz    v.    Conrad, 
22  Ore.  164,  29  Pac.  548. 

Neither  is  liable  if  the  detention  was 
not  unlawful.  Aldrich  r.  Weeks,  62  Vt. 
89,  19  Atl.  115;  Yearsley  v.  Heane,  14 
Mees.  &  W.  321. 

28.  Carter  v.  Worcester  County 
Comrs.,  94  Md.  621,  51  Atl.  830;  Eich- 
ardson  i\  Dybedahl,  17  S.  D.  629,  98 
N.   W.   164. 

Person  enforcing  quarantine  regula- 
tions is  exempt.  Kirby  v.  Harker,  143 
Iowa  478,  121  N.  W.  1071. 

29.  See  supra,  II,  C. 

30.  The  exemption  of  a  parent  ceases 
as  in  other  cases  if  such  authority  is 
abused.  Fletcher  r.  People,  52  111.  395. 
See  the  title  "Parent  and  Cliild." 

31.  To  impose  liability,  it  must  be 
shown  that  the  detainer  acted  "wan- 
tonly, wilfully  and  maliciously."  Fer- 
tich  V.  Michener,  111  Ind.  472,  11  N.  E. 
605,  14  N.  E.  68.  See  also  Eyan  V. 
Hudson,   1   N.  Y.   City  Ct.   E.   Sup.   72. 

32.  U.  S.— Dinsman  V.  Wilkes,  12 
How.  390,  13  L.  ed.  1036.  lU.— John- 
son V.  Jones,  44  111.  142,  such  authority 
is  strictly  construed.  N".  Y. — Trask  v. 
Payne,  43  Barb.  569;  Smith  v.  Shaw, 
12  Johns.  257.  Vt.— Bontwell  v. 
Thompson,  Brayt.  119.  Wis. — Druecker 
V.  Salomon,  21   Wis.   621. 

33.  111.— Odell  V.  Schroeder,  58  111. 
353.  Ind.— Griffin  v.  Wilcox,  21  Ind. 
370.  Mass. — Look  v.  Choate,  108  Mass. 
116.  Mich. — Swart  v.  Kimball,  43 
Mich.  443,  5  N.  W.  635.  N.  H.— Dan- 
ovan  V.  Jones,  36  N.  H.  246.  N.  Y. 
Arteaga  v.  Conner,  88  N.  Y.  403.     Ohio. 
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afforded  if  the  act  does  not  come  within  the  purview  of  the  statute.^* 
2.  Members  of  the  Judiciary.  —  a.  Within  Their  Jurisdiction. 
Members  of  the  judiciary  constitute  one  of  the  most  important  classes 
of  persons  who  for  reasons  of  public  policy  are  exempt  by  statute 
from  liability  for  detentions  pursuant  to  the  exercise  of  their  office.^^ 
Even  though  they  act  wilfully  and  corruptly^*'  an  action  for  false  im- 
prisonment wall  not  lie  against  them  if  the  detention  is  in  the  exercise 
of  their  judicial  function  within  the  bounds  of  their  jurisdiction."  ' 
In  such  cases  there  is  no  distinction  between  a  judge  of  a  court  of 
general  jurisdiction  and  one  of  inferior  or  limited  jurisdiction.'"* 
b.    In  Excess  of  Jurisdiction.  —  Judge   of  courts  of  superior   or 


Leger  t\  Warren,   62  Ohio   St.   500,   57 
N.   E.   506. 

34.  Tyler  r.  Pomeroy,  8  Allen 
(Mass.)    480. 

35.  U.  S. — Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38.  Ark.— Camp- 
bell V.  Hyde,  92  Ark.  128,  122  S.  W. 
99.  ni.— Feld  V.  Loftis,  240  111.  105, 
88  N.  E.  281.  N.  Y.— Baldwin  v.  Rice, 
131  N.  Y.  Supp.  785. 

The  reason  for  this  rule  is  thus  stated 
by  Chief  Justice  Kent  in  Yates  v.  Lan- 
sing, 5  Johns.  (N.Y.)  282,  in  the  fol- 
lowing language:  "No  man  can  foresee 
the  disastrous  consequences  of  a  prece- 
dent in  favor  of  such  a  suit.  Whenever 
we  subject  the  established  courts  of  the 
land  to  the  degradation  of  private 
prosecution,  we  subdue  their  independ- 
ence, and  destroy  their  authority.  In- 
stead of  being  venerable  before  the 
public,  they  become  contemptible;  and 
we  thereby  embolden  the  licentious  to 
trample  upon  everything  sacred  in  so- 
ciety, and  to  overturn  those  institu- 
tions which  have  hitherto  been  deemed 
the  best  guardians  of  civil  liberty." 

County  road,  commissioners  act  in  a 
quasi-judicial  capacity  and  within  such 
limits  are  exempt.  McMichael  v.  Blas- 
ingame,  108  Ga.  298,  33  S.  E.  968. 

Police  commissioners  are  not  ju- 
dicial officers.  Bolton  V.  Vellines,  94 
Va.  393,  26  S.  E.  847. 

36.  '  U.  S.— Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646;  Cooke  V. 
Bangs,  31  Fed.  640.  Ky.— Pepper  v. 
Mayes,  81  Ky.  673,  criticisinf/  Revill  v. 
Pettit,  3  Mete.  314.  Miss.— Bell  r.  Mc- 
Kinney,  63  Miss.  187.  N.  C— Scott  v. 
Fishblate,  117  N.  C.  265,  23  S.  E.  436. 
Wis. — Robertson  v.  Parker,  99  Wis. 
652,    75    N.   W.   423. 

37.  Cal.— Pickett  V.  Wallace,  57  Oal. 
555'.       Neb. — Kelsey    v.    Klabunde,    54 


Neb.  760,  74  N.  W.  1099.  N.  Y. 
Swart  V.  Rickard,  148  N.  Y.  264,  42 
N.  E.  665;  Lange  v.  Benedict,  73  N.  Y. 
12;  Gilbert  i:  Satterlee,  43  Misc.  292, 
88  N.  Y.  Supp.  871,  afftrming  101  App. 
Div.  313,  91  N.  Y.  Supp.  960.  Okla. 
Comstock  V.  Eagleton,  11  Okla.  487,  69 
Pac.  955. 

There  is  a  presumption  of  jurisdiction 
in  favor  of  courts  of  general  jurisdic- 
tion, but  not  as  to  inferior  tribunals. 
Piper  V.  Pearson,  2  Gray  (Mass.)  120. 
And  see  Bode  v.  Trimmer,  82  Cal.  513, 
23  Pac.  187;  Fanning  v.  Bohme,  76 
Cal.  149,  18  Pac.  158. 

38.  All  judicial  officers  stand  upon 
the  same  footing.  Calhoun  v.  Little, 
106  Ga.  336,  32  S.  E.  86. 

Justices  of  the  Supreme  Court. — Cal. 
Picket  V.  Wallace,  57  Cal.  555.  la. 
McGrew  v.  Holmes,  145  Iowa  540,  124 
N.  W.  195.  La. — Gammage  v.  Mahaf- 
fey,  110  La.  1008,  35  So.  266.  Va. 
Johnston  v.  Moorman,  80  Va.   131. 

Justices  of  the  peace  come  within 
the  rule.  U.  S.— Allec  v.  Reece,  39  Fed. 
341;  Cooke  v.  Bangs,  31  Fed.  640.  Cal. 
Busy  V.  Helm,  59  Cal.  188.  la.— Henke 
V.  McCord,  55  Iowa  378,  7  N.  W.  623. 
Me. — Downing  v.  Herrick,  47  Me.  462. 
Md.— Roth  V.  Shupp,  94  Md.  55,  50 
Atl.  430.  Mich. — Gardner  v.  Couch,  137 
Mich.  358,  101  N.  W.  802,  100  N.  W. 
673;  Brooks  v.  Mangan,  86  Mich.  576, 
48  N.  W.  633.  N.  H. — Robertson  v. 
Hale,  44  Atl.  695.  Utah. — Marks  v. 
Sullivan,  9  Utah  12,  33  Pac.  224._ 

Mayor,  when  acting  in  judicial  ca- 
pacity is  exempt.  Ind. — State  v.  Wole- 
ver,  127  Ind.  306,  26  N.  E.  762.  la. 
McGrew  v.  Holmes,  145  Iowa  540,  124 
N.  W.  195.  La. — Gammage  v.  Mahaf- 
fey,  110  La.  1008,  35  So.  266.  Va. 
Johnston  V.  Moorman,  80  Va.  131. 

City  Recorder.  —  Cottam  v.  Oregon 
City,  98  Fed.  570. 
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general  jurisdietion  are  not  liable  to  civil  action  for  their  judicial 
acts  even  when  those  acts  are  in  excess  of  their  jurisdiction"^*  by  reason 
of  a  mistake  of  law  or  error  of  judgment.''" 

The  authorities  are  not  in  entire  accord  as  to  whether  this  immunity 
is  applicable  to  judge  of  inferior  courts  or  to  magistrates  of  limited 
jurisdiction,  but  there  is  a  strong  tendency  in  more  recent  judicial 
opinion  toward  the  doctrine  that  where  a  judge  of  an  inferior  court, 
or  a  magistrate,  is  invested  by  law  with  jurisdiction  over  the  general 
subject-matter,  he  is  exempt  from  liability  though  he  acts  erroneously.*^ 
The  exemption  applies  although  the  error  consists  in  deciding  that  he 
has  jurisdiction  of  the  particular  case.*- 


39.  Mcintosh  r.  Bullard,  95  Ark. 
227,  129  S.  W.  85;  Terry  v.  "Wright,  9 
Colo.    App.    11,    47    Pac.    905. 

"Where,  however,  a  magistrate  had 
acquired  lawful  jurisdietion  of  the  per- 
son of  the  prisoner,  and  of  the  sub- 
ject-matter of  the  charge,  but  had  be- 
come divested  of  jurisdiction  by  some 
subsequent  step  in  the  proceeding,  but 
proceeded  beyond  his  jurisdiction  in 
making  a  determination  and  in  im- 
posing a  punishment,  he  has  been  held 
exempt  from  civil  liability  unless  he 
had  acted  maliciously."  Starrett  v. 
Connolly,  150  App.  Div.  859,  135  N.  Y. 
Supp.    325. 

A  distinction  exists  between  excess 
of  jurisdiction  and  the  absence  of  jur- 
isdiction. Where  there  is  no  jurisdic- 
tion over  the  subject-matter  any 
authority  exercised  is  usurped.  If  a 
nudge  of  the  criminal  court  having 
jurisdiction  over  offenses  committed  in 
a  certain  district  holds  a  particular 
act  to  be  a  public  offense  which  the 
law  does  not  make  an  offense  and  pro- 
ceeds to  arrest,  try  and  sentence  a  per- 
son charged  with  such  act,  no  liability 
for  such  acts  attaches  to  the  judge, 
though  he  exceeds  his  jurisdiction  for 
these  are  particulars  for  his  considera- 
tion whenever  his  general  jurisdiction 
over  the  subject-matter  is  invoked. 
Bradley  v.  Fisher,  13  Wall.  (U.  S.)  335, 
20  L.  ed.  646,  per  Mr.  Justice  Field. 

40.  Dixon  v.  Cooper,  109  Ky.  29,  58 
S.  W.  437. 

41.  U.  S.— Cottam  v.  Oregon  City, 
98  Fed.  570;  Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646.  la.— McGrew 
V.  Holmes,  145  Iowa  540,  124  N.  W. 
195.  Me. — Eush  v.  Buckley,  100  Me. 
322,  61  Atl.  774.  Md.— Eoth  v.  Shupp, 
94  Md.  55,  50  Atl.  430.  Mich.— Pardee 
V.  Smith,  27  Mich.  33.  Neb.— Vennum 
V.  Huston,  38  Neb.  293,  56  N.  W.  970. 
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N.  H.— Eobertson  r.  Hale,  44  Atl.  695. 

"This  court  in  Ayars  v.  Cox,  10  Bush 
207,  upon'  the  authority  of  Eevill  v. 
Pettit,  3  Mete.  314,  recognizes  a  dis- 
tinction between  superior  and  inferior 
judicial  officers,  and  announces:  'There 
are,  then,  two  distinct  classes  of  cases 
to  which  this  principle  of  judicial  pro- 
tection does  not  apply:  First,  where 
a  person  having  a  special  or  limited 
judicial  authority  does  any  act  beyond 
the  scope  of  his  authority;  and,  second- 
ly, where,  although  acting  within  the 
limits  of  his  jurisdiction,  he  is  actuated 
by  malicious  or  corrupt  motives.'  But 
in  Pepper  v.  Mayes,  81  Ky.  675,  this 
court,  through  Judge  Hines,  quotes 
approvingly  Judge  Cooley's  statement 
of  the  rule  (see  Cooley,  Torts,  408),  as 
well  as  his  statement  that  it  not  only 
'applies  to  the  highest  judge  in  the 
state  or  nation,  but  it  also  applies  to 
the  lowest  officer  who  sits  as  a  court 
and  tries  petty  causes,  and  it  applies 
not  in  respect  to  their  judgments  mere- 
ly, but  to  all  process  awarded  by  them 
for  carrying  their  judgments  into  ef- 
fect.' in  the  same  opinion^  the  'ex- 
pression of  an  opinion  [in  the  case  in 
3  Mete]  as  to  whether  the  justice 
would  have  been  answerable  in  dam- 
ages for  corruption  while  acting  clear- 
ly within  his  jurisdiction,  and  in  a 
judicial  manner,'  is  referred  to  as  a 
dictum  merely,  the  facts  of  that  case 
not  calling  for  the  expression  of  such 
an  opinion."  Dixon  v.  Cooper,  109  Ky. 
29,  58  S.  W.  437. 

42.  U.  S.— Bohri  v.  Barnett,  144 
Fed.  389,  75  C.  C.  A.  327.  Cal.— Dusy 
V.  Helm,  59  Cal.  188.  Me.— Eush  v. 
Buckley,  100  M^e.  322,  61  Atl.  774. 
Minn. — Gifford  v.  Wiggins,  50  Minn. 
401,  52  N.  W.  904,  18  L.  E.  A.  356. 
N.  J. — Grove  v.  Van  Duyn,  44  N.  J. 
L.     654.       Tex. — Taylor     v.     Goodrich 
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Good  Faith.  —  In  some  cases  the  test  is  said  to  be  whether  the  magis- 
trate acted  in  good  faith,  or  whether  he  acted  wilfully  and  maliciously 
or  corruptly.*^ 

c.  Without  Jurisdiction.  —  There  is  a  vital  distinction,  however, 
between  acts  which  are  merely  in  excess  of  jurisdiction  and  those  as 
to  which  there  is  an  entire  want  of  jurisdiction.**  In  the  latter  case 
the  act  is  not  a  mere  erroneous  exercise  of  judicial  autliority,  but  is  a 
pretended,  not  real,  exercise  of  jurisdiction,*^  and  for  such  acts,  merely 
under  color  of  his  office  and  in  fact  coram  non  judice,  the  magistrate 
is  liable  in  an  action  of  false  imprisonment.*'' 

An  inferior  magistrate  is  guilty  of  false  imprisonment  if  he  com- 
mits a  person  without  having  jurisdiction  of  the  subject-matter  of  the 


(Tex.  Civ.  App.),  40  S.  W.  515.  Wis. 
Eobertson  v.  Parker,  99  Wis.  652,  75 
N.  W.  423. 

43.  Ala. — Broom  V.  Douglass,  57  So. 
860,  contains  strong  dissenting  opin- 
ion. Conn.  —  Dyer  v.  Smith,  12  Conn. 
384.  la. — Chambers  v.  Oehler,  107  Iowa 
155,  77  N.  W.  853;  Heath  V.  Half  hill, 
106  Iowa  131,  76  N.  W.  522.  Ky. 
Glazer  v.  Hubbard,  102  Ky.  68,  42 
S.  W.  1114.  Me.— Rush  v.  Buckley, 
100  Me.  322,  61  Atl.  774.  Mass.— Fisher 
V.  Deans,  107  Mass.  118.  N.  Y.— Star- 
rett  f.  Connolly,  150  App.  Div.  859, 
135   N.   Y.  Supp.  325. 

In  such  cases  motive  becomes  an  es- 
sential element  of  the  test,  contrary 
to  the  general  rule.  See  supra,  I,  B, 
1,  a. 

"It  is  true  that  there  are  cases 
where  the  question  of  good  faith  is  no 
defense,  if  the  magistrate  exceeded  his 
jurisdiction.  [These  are  mostly  cases 
where  there  was  entire  want  of  juris- 
diction. See  infra,  III,  B,  2,  c. — Ed.] 
We  are  content,  however,  to  join  in 
the  increasing  procession  of  states  that 
have  adopted  and  are  following  the 
more  humane  and  less  stringent  test  of 
liability  in  cases  of  this  kind."  Eob- 
ertson V.  Parker,  99  Wis.  652,  75  N.  W. 
423. 

The  presumption  is  against  the  ju- 
dicial officer  as  to  good  faith,  when 
he  has  no  jurisdiction.  Ga.  Civ.  Code, 
§3852;  Franklin  v.  Amerson,  118  Ga. 
860,  45   S.   p].   698. 

44.  U.  S.— Cooke  v.  Barnes,  31  Fed 
640;  Bradley  v.  Fisher,  13  Wall.  335, 
20  L.  ed.  646.  Colo.— Hughes  r.  McCoy, 
n  Colo.  591,  19  Pac.  674.  Dl.— Flack 
&  Johnspo  V,  Ankeny,  1  111.  187;  Her- 


manson  V.  Goodyear,  139  111.  374.  Mich. 
Bates  v.  Kitchel,  160  Mich,  402,  125 
N.  W.  684.  N.  Y.— McCary  v.  Burr, 
186  K  Y.  467,  79  N.  E.  715. 

"The  whole  difference,  in  all  such 
cases,  lies  between  the  want  of  juris- 
diction and  an  abuse  of  jurisdiction. 
In  the  one  case,  the  magistrate  is 
liable  to  an  action,  in  the  other  case 
he  is  not  liable."  Lancaster  v.  Lane, 
19  111.  242.  Approved  in  Hermanson.  v. 
Goodyear,  139  111.  App.   374. 

45.  Kelly  v.  Moore,  51  Ala.  364. 

46.  U.  S. — Eobinson  V.  Dow,  1 
Hayw.  &  H.  239,  20  Fed.  Cas.  No. 
11,950.  Ark. — Vanderpool  v.  State,  34 
Ark.  174.  Cal.— DeCourcev  r.  Cox,  94 
Cal.  665,  30  Pac.  95.  Conn.— Church 
r.  Pearne,  75  Conn.  350,  53  Atl.  955. 
Ind. — Dietrichs  t\  Schaw,  43  Ind.  175. 
Ky. — Stephens  v.  Wilson,  115  Ky.  27, 
72  S.  W.  336;  Eevill  r.  Pettit,  3  Mete. 
314  (but  see  Pepper  ;;.  Mayes,  81  Ky. 
673).  Me. — Stuart  v.  Chapman,  104 
Me.  17,  70  Atl.  1069  (magistrate  acted 
beyond  the  territorial  limits  of  his 
jurisdiction) ;  Grace  r.  Teague,  81  Me. 
559,  18  Atl.  289.  Mass.— Clarke  V.  May, 
2  Gray  410;  Piper  v.  Pearson,  2  Gray 
120.  Mich. — La  Eoe  i\  Eoeser,  8  Mich. 
537.  Miss. — State  v.  McDaniel,  78  Miss. 
1,  27  So.  994.  N.  Y.— McCarg  v.  Burr, 
1S6  N.  Y.  467,  79  N.  E.  715;  Pratt  v. 
Hill,  16  Barb.  303;  Maher  v.  Potter, 
112  N.  Y.  Supp.  102;  McKelvey  f. 
Marsh,  63  App.  Div.  396,  71  N.  Y. 
Supp.  541.  N.  C. — Lovick  v.  Atlantic 
Coast  Line  E.  Co.,  129  N.  C. 
427,  40  S.  E.  191.  Wis.— Heller  v. 
Clarke,  121  Wis.  71,  98  N.  W.  952; 
Holz  V.  Eediske,  116  Wis.  353,  92  N.  W. 
1105. 
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complaint*''  and  also  of  the  person  of  the  defendant.*^ 

d.  Ministerial  Acts.  —  A  magistrate  is  exempt  from  liability  only 
when  performing  judicial  acts,  and  for  acts  resulting  in  a  false  im- 
prisonment done  in  the  exercise  of  his  ministerial  powers,  he  is  liable.*^ 
An  error  in  the  performance  of  ministerial  acts  sometimes  imposes 
liability  for  the  reason  that  the  magistrate  thereby  fails  to  acquire 
jurisdiction,  and  his  acts  are,  therefore,  coram  non  judice.^^  Defects 
which  do  not  result  in  loss  of  jurisdiction  do  not  deprive  the  magis- 
trate of  his  exemption.^^ 

3.  Municipal  Corporations.  —  Departments  of  the  state  govern- 
ment are  not  liable  for  imprisonment  effected  by  officials  in  connection 
with  their  duties.^^  Police  officers  are  not  regarded  as  servants  or 
agents  of  the  city  but  as  officials  exercising  a  function  of  government,^^ 
hence  an  action  of  false  imprisonment  will  not  lie  against  the  city 
for  their  acts.^* 


47.  Cal. — De  Coureey  v.  Cox,  94  Cal. 
665,  30  Pac.  95.  Mass. — Piper  v.  Pear- 
son, 2  Gray  120,  61  Am.  Dec.  438.  Vt. 
Goodell  V.  Tower,  77  Vt.  61,  58  Ati. 
790. 

There  is  no  presumption  of  jurisdic- 
tion in  favor  of  inferior  courts.  Piper 
V.  Pearson,  2  Gray  (Mass.)   120. 

48.  Ind. — Dietriclis  v.  Schaw,  43  Ind. 
175.  Kan. — M^ayberry  v.  Kelly,  1  Kan. 
116.  N.  Y.— Austin  V.  Vrooman,  128 
N.  Y.  229,  28  N.  E.  477;  Bigelow  v. 
Stearns,  19  Johns.  38;  Starrett  v.  Con- 
nolly, 150  App.  Div.  859,  135  N.  Y. 
Supp.  325. 

There  are  many  eases  to  be  found  in 
the  books  in  which  magistrates  of  in- 
ferior courts  have  been  held  civilly 
liable  for  damages  for  false  imprison- 
ment resulting  from  official  action 
without  jurisdiction;  but  in  these  cases 
it  will  he  found  that  the  magistrate 
never  had  lawful  jurisdiction  of  the 
person  of  the  defendant  nor  of  the 
subject-matter.  McCary  v.  Burr,  186 
N.  Y.  467,  79  N.  E.  715;  Starrett  v. 
Connelly,  150  App.  Div.  859,  135  N.  Y. 
Supp.  325. 

49.  111.— Danforth  v.  Classen,  21  111. 
App.  572.  Me. — Downing  v.  Herrick, 
47  Me.  462.  Mass. — Fisher  v.  Deans, 
107  Mass.  118;  Doggett  v.  Cook,  11 
Cush.  262.  Mich. — Guenther  v.  Whit- 
acre,  24  Mich.  504.  N,  Y. — Babcock 
f.  Cochran,  32  Hun  521;  McKelvy  v. 
Marsh,  63  App.  Div.  396,  71  N.  Y. 
Supp.  541.  Tex. — Cargill  v.  State,  8 
Tex.  App.  431.  Vt. — Banister  v.  Wake- 
man,  64  Vt.  203,  23  Atl.  585  (mittimus 
wrongfully  issued.  But  merely  de- 
fective mittimus  imposes  no  liability. 
Heard  v.  Harris,  68  Ala.  43). 
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**"When  an  inferior  court  has  juris- 
diction of  the  subject-matter,  but  is 
bound  to  adopt  certain  forms  in  its 
proceedings,  from  which  it  deviates  to 
the  injury  of  the  party,  he  has  his 
remedy  by  action  against  all  those  who 
participated  in  the  injury."  Mayberry 
V.  Kelly,   1   Kan.   116. 

As  to  what  are  ministerial  acts  see 
Mich. — La  Eoe  v.  Roeser,  8  Mich.  537. 
S.  C— Reid  v.  Hood,  2  Nott  &  McG. 
168,  10  Am.  Dec.  582,  Tex. — Eains  V. 
Simpson,  50  Tex.  495. 

50.  Conn. — Tracy  v.  Williamson,  4 
Conn.  107;  Grumon  v.  Eaymond,  1  Conn. 
40.  Kan. — Prell  v.  McDonald,  7  Kan. 
426.  N.  Y. — Wallsworth  v.  McCullough, 
10  Johns.  93.  Pa. — Kossouf  v.  Knarr, 
206  Pa.  146,  55  Atl.  854.  Vt,— Vaughn 
V.  Congdon,  56  Vt.  111.  Eng.— Mitchell 
V.  Foster,  12  Ad.  &  El.  472,  40  E.  C.  L. 
98. 

See  supra,  III,  B,  2,  c. 

51.  Ala. — Heard  v.  Harris,  68  Ala. 
43.  N.  Y.— Butler  v.  Potter,  17  Johns. 
145.  Utah. — Marks  v.  Sullivan,  9  Utah 
12,  33  Pac.  224.  Eng.— Davis  v.  Cap- 
per, 10  Barn.  &  C.  28,  21  E.  C.  L. 
20. 

See  supra,  III,  B,  2,  b. 

52.  Crosdale  v.  City  of  Cynthiana,  21 
Ky.  L.  Rep.  36,  50  S.  W.  977;  Berman 
V.  Cosgrove,  95  Minn.  353,  104  N.  W. 
534. 

53.  Peters  V.  City  of  Lindsborg,  40 
Kan.  654,  20  Pac.  490;  City  of  Law- 
ton  V.  Harkins,  34  Okla.  545,  126  Pac. 
727. 

54.  U.  S. — Simmons  V.  Chadron,  167 
Fed.  974,  93  C.  C.  A.  384;  Trescott  v. 
Waterloo,  26  Fed.  .592.  Ark.— Trammel 
V.  Russelville,  34  Ark.  105,     lU.— Odell 
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IV.  THE  DECLARATION.  —  A.  In  General.  — 1.  Nature  of 
the  Action.  —  In  testing  a  declaration  or  petition  for  false  imprison- 
ment the  essential  nature  of  the  action  must  be  kept  in  mind,^^  and 
the  distinctions  which  differentiate  it  from  other  somewhat  similar 
actions.^*^  The  most  important  of  these  distinctions  are  those  which 
existed  at  common  law  between  trespass  and  case."  These  distinctions 
have  not  generally  been  abolished  by  the  codes,  since  they  have  done 
away  with  the  technical  distinctions  only  but  have  not  affected  the 
substantial  rights  and  liabilities  of  the  parties,^*  though  it  is  held 
otherwise  in  some  states.^^ 

2.  Fundamental  Allegations.  —  The  only  allegations  necessary  to 
constitute  a  cause  of  action  for  false  imprisonment  are  those  setting 
forth  the  imprisonment  and  the  consequent  damage.^"    The  complaint 


V.  Sehroeder,  58  111.  353.  Mass.— Per- 
ley  V.  Georgetown,  7  Gray  464.  N.  Y. 
Woodhull  V.  New  York,  150  N.  Y.  450, 
44  N.  E.  1038,  reversing  28  N.  Y.  Supp. 
120. 

This  is  merely  a  particular  applica- 
tion of  the  exemption  of  departments 
of  government  and  those  exercising 
governmental  functions  from  civil 
liability  for  official  acts.  See  the  title 
"Municipal  Corporations." 

The  question  of  municipal  exemption 
was  not  raised  in  Cottam  v.  Oregon 
City,  98  Fed.  570,  or  in  Worley  v. 
Columbia,  88  Mo.  106,  in  both  cases 
the  petition  being  dismissed  on  demur- 
rer on  other  grounds.  And  see  Peters 
V.  City  of  Lindsborg,  40  Kan.  654,  20 
Pac.  490,  demurrer  overruled. 

55.  See  supra,  I,  A. 

A  complaint  in  the  nature  of  the 
common  law  action  of  trespass  for  false 
imprisonment  is  sufficient.  Akin  v. 
Newell,  32  Ark.  605.  See  generally  the 
title  "Declaration  and  Complaint." 

56.  See  supra,  1,  B. 

57.  See   supra,  1,  B,   2. 

Unless  permitted  by  statute,  counts 
in  trespass  and  case  could  not  be 
joined.  If,  therefore,  one  count  is  for 
malicious  prosecution  but  the  other  for 
false  imprisonment,  demurrer  will  lie 
for  misjoinder.  Sheppard  v.  Furniss,  19 
Ala.  760.  See  infra,  IV,  E.  See  the 
titles  "Case;"   "Trespass." 

58.  Blalock  v.  Randall,  76  111.  224. 
See  the  title  "Choice  and  Election  of 
Remedies. ' ' 

"The  mere  fact  that,  in  the  state- 
ment of  a  cause  of  action,  plaintiff 
uses  allegations  which  would  cause  the 
action  to  be  sustainable  as  one  for 
malicious  prosecution,  would  not  fail  as 


one  for  false  imprisonment,  where  the 
other  averments  are  of  a  character  to 
maintain  it  as  such."  Wells  v.  John- 
ston, 52  La.  Ann.  713,  27  So.  185. 

59.  Kan.— Atchison,  T.  &  S.  F.  R. 
Co.  r.  Rice,  36  Kan.  593,  14  Pac.  229. 
La. — Wells  v.  Johnston,  52  La.  Ann. 
713,  27  So.  185.  Mich. — Moore  v. 
Thompson,  92  Mich.  498,  52  N.  W.  1000. 
Va. — Parsons   v.   Harper,    16    Gratt.   64. 

In  Kansas  it  is  held  that  these  dis- 
tinctions are  of  but  little  value,  and 
that  no  objection  to  the  petition  may 
be  maintained  even  if  the  facts  should 
show  a  blending  of  the  two  kinds  of 
action;  "whether  such  facts  show  a 
cause  of  action  in  'trespass,'  or  in 
'case,'  or  in  both;  or  for  'false  im- 
prisonment,' or  for  'malicious  prosecu- 
tion,' or  for  both."  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Rice,  36  Kan.  593,  14 
Pac.  229. 

60.  Cal.— Ah  Fong  r.  Sternes,  79  Cal. 
30,  21  Pac.  381.  N.  Y.— Pease  V.  Frei- 
wald,  39  Misc.  549,  80  N.  Y.  Supp.  402. 
N.  C. — Brewer  v.  Wynne,  154  N.  C. 
467,  70  S.  E.  947.  S.  C— Barfield  V. 
Coker  &  Co.,  73  S.  C.  181,  53  S.  E. 
170. 

As  to  allegations  of  damage,  see 
infra,  IV,  D. 

Ala.  Civ.  Codev  §5382,  subd.  19, 
gives  the  following   form: 

"The    plaintiff    claims    of    defendant 

^ dollars,  damages  for  maliciously 

and  without  probable  cause  therefor, 
arresting  and  imprisoning  the  plaintiff" 
(or  causing  the  plaintiff  to  be  arrested 
and  imprisoned,  as  the  case  may  be), 
on  a  charge  of  larceny  (or  as  the  case 

may  be),  for  days,  viz.:  on  the 

— '■ day  of  ." 

Against  justice  of  the  peace  and  his 
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■will  be  sufficient,*'^  therefore,  if  it  contains  a  succinct  statement  of  the 


sureties..  In  Smith  r.  Eoebuck,  155  Ala. 
395,  46  So.  455,  it  was  held  that  the 
following  count  "clearly  states  a  sub- 
stantial cause  of  action:" 

"The  plaintiff  claims  of  defendant 
$1000  damages,  for  that  heretofore,  to- 
wit,  on  Nov.  8,  1904,  the  defendant, 
W.  B.  Eoebuck,  was  elected  a  justice 
of  the  peace,  etc.  (allegations  of  elec- 
tion and  execution  of  bond  follow 
here),  that  thai  said  W.  B.  Eoebuck 
on  the  24th  day  of  Dec,  1905,  while 
acting  under  color  of  his  office  as  such 
justice  of  the  peace,  and  while  the 
bond  as  aforesaid  was  in  full  force  and 
effect,  breached  said  bond,  in  that  un- 
der color  of  his  authority  as  such  jus- 
tice of  the  peace,  as  aforesaid,  and 
under  color  of  his  office  as  such  justice 
of  the  peace  as  aforesaid,  the  said  W. 
B.  Eoebuck  on  the  24th  day  of  Dec, 
1905,  unlawfully  deprived  and  detained 
the  plaintiff  of  his  liberty  and  con- 
trary to  the  will  of  plaintiff  in  Jeffer- 
son County,  Alabama.  Plaintiff  avers 
that  such  unlawful  deprivation  and  de- 
tention of  his  liberty  was  caused  by 
said  W.  B.  Eoebuck  while  wrongfully 
acting  under  color  of  his  office  as  such 
justice  of  the  peace  here  aforesaid 
(here  follow  the  general  circumstances 
of  the  arrest  and  detention).  Plaintiff' 
avers  because  of  such  unlawful  deten- 
tion and  deprivation  of  his  liberty  as 
aforesaid  by  said  Eoebuck  under  the 
color  of  his  office  as  such  justice  of 
the  peace,  plaintiff  has  suffered  great 
mental  and  physical  pain  and  mortifi- 
cation and  humiliation  of  his  feelings 
and  pride,  and  was  so  deprived  and 
detained  of  his  liberty  for  the  day  and 
night  of  the  24th  of  Dec,  1905,  ,  .  . 
and  to  obtain  his  liberty  he  was  forced 
to  pay  $3.70,  and  other  great  and 
grievous  wrongs  then  and  there  done 
to  the  plaintiff  to  his  damage  $1000. 
Hence   this   suit." 

The  complaint  in  Gallimore  v.  Am- 
merman,   39   Ind.   323,   was   as   follows: 

"The  plaintiff  complains  of  the  de- 
fendant,   and    says    that,    on    or    about 

the   day    of    March,    1871,    the 

above  named  defendants,  at  the  town 
of  West  Lebanon,  assaulted  the  plaintiff', 
and  with  force  compelled  him  to  go 
from  the  street  in  said  town,  where  he 
then  was  in  the  pursuit  of  his  interest 
and    pleasure,    to    a    small    shanty,    so 
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built  with  coarse  boards  as  to  be  as 
cold  and  comfortless  as  out  door  in 
the  open  air;  and  the  defendants  then 
and  there  imprisoned  him,  said  plaintiff, 
and  kept  and  detained  him  as  a  pris- 
oner therein  for  the  space  of  seven- 
teen hours,  contrary  to  the  law  of  this 
state  and  against  the  will  of  the  said 
plaintiff,  by  means  of  which  he  suffered 
great  agony  of  body  on  account  of 
cold  and  hunger,  by  means  of  which 
his  health  was  greatly  impaired,  so 
that  he  was  compelled  to  lose  his  time, 
not  only  during  said  false  imprison- 
ment but  ever  since,  on  account  of 
said  exposure  and  imprisonment,  and 
he  was  greatly  injured  in  his  name 
and  credit." 

Held  good  against  special  demurrer 
for   ambiguity   and   uncertainty: 

The  declaration  charged  "that  the 
defendant,  heretofore,  etc.  (stating  time 
and  place),  falsely  and  maliciously  and 
unlawfully,  with  force  and  arms,  with- 
out a  warrant,  and  without  any  reason- 
able or  probable  cause,  caused  and 
procured  the  said  plaintiff  to  be  ar- 
rested, near  midnight,  in  his  own 
house,"  etc.  Marley  v.  Duff  (Del.),  80 
Atl.  235. 

A  brief  complaint;  held  good  as  an 
action  "in  the  nature  of  the  common 
law  action  of  trespass  for  false  im- 
prisonment: " 

"The  plaintiff,  K  M.  Newell,  com- 
plains of  James  H.  Akin  and  says  that 
heretofore,  on  the  8th  day  of  May, 
1876,  the  said  defendant  unlawfully 
and  forcibly  restrained  the  plaintiff  of 
his  liberty,  and  did  unlawfully  and 
falsely  imprison  him  for  a  long  space 
of  time,  to-wit:  for  the  space  of  twelve 
hours,  whereby  the  plaintiff  was  great- 
ly injured  against  his  will.  Wherefore, 
he  demands  damages  against  the  de- 
fendant in  the  sum  of  five  thousand 
dollars  and  for  his  costs."  Akin  v. 
Newell,    32   Ark.    605. 

See  further   "Forms^"   Vol.  IX. 

61.  TT.  S. — Davis  v.  Johnson,  101  Fed. 
952,  42  C.  C.  A.  111.  Ala.— Tutwiler 
Coal,  C.  &  I.  Co.  V.  Tuvin,  158  Ala.  657, 
48  So.  79;  Mitchell  v.  Gambill,  140 
Ala.  545,  37  So.  402;  Kelly  v.  Moore, 
51  Ala.  364  (against  justice  of  the 
peace) ;  Woodall  v.  McMillan,  38  Ala. 
622;  Eagsdale  v.  Bowles,  16  Ala.  62. 
Ark. — Moore    v.    Louisiana    &    Ark.    E. 
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facts,^^  not  merely  corelusions  of  pleader,^^  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended.^^  Otherwise  it 
is  insufficient.*^^ 


Co.,  99  Ark.  233,  137  S.  W.  826,  34 
L.  E.  A.   (N.  S.)    299;   Akin  V.  Newell, 

32  Ark.  605.  Cal. — Gomez  v.  Scanlan, 
155  Cal.  528,  102  Pac.  12;  Ah  Fong 
V.  Sternes,  79  Cal.  30,  21  Pac.  381; 
Neves  v.  Costa,  5  Cal.  App.  Ill,  89 
Pac.  860  (allegation  of  termination  of 
prosecution,  unnecessary).  Conn. — 
Moulton  V.  Burbanks,  1  Eoot  264.  Del. 
Marley  v.  Duff,  80  Atl.  235,  special  de- 
murrer for  ambiguity  and  uncertainty, 
overruled.  Ga. — Howard  v.  Edwards,  89 
Ga.  367,  15  S.  E.  480,  alleged  arrest 
under  "pretended"  paper,  etc.  Ind. 
Harnes  v.  Steele,  159  Ind.  286,  64  N.  E. 
875;  American  Express  Co.  v.  Patter- 
son, 73  Ind.  430  (allegation  of  agency 
held  sufficient);  Carey  r.  Sheets,  60  Ind. 
17;  Gallimore  v.  Ammerman,  39  Ind. 
323;  Cleveland  v.  Emerson  (Ind.  App.), 
99  N.  E.  796.  Kan.— Peters  v.  City  of 
Lindsborg,  40  Kan.  654,  20  Pac.  490 
(sufficient  as  to  marshal,  but  not  as  to 
city) ;  Mayberry  v.  Kelley,  1  Kan.  116. 
Ky.— Stephens  v.  Wilson,  115  Ky.  27, 
72  S.  W.  336;  Eeynolds  v.  Price,  22 
Ky.  L.  Eep.  5,  56  S.  W.  502.  La, 
Crossett  v.  Campbell,  122  La.  659,  48 
So.  141,  129  Am.  St.  Eep.  362,  20  L. 
E.  A.  (N.  S.)  967.  Minn.— Nixon  v. 
Eeeves,    65    Minn.    159,    67    N.   W.    989, 

33  L.  E.  A.  506.  Mi^. — Anderson  v. 
Beck,  S  So.  167.  N.  Y.— Sweeney  v. 
O'Dwyer,  197  N.  Y.  499,  90  N.  E.  1129; 
Bonnet  V.  Wanamaker,  34  Misc.  591, 
70  N.  Y.  Supp.  372.  N.  C— Brewer  v. 
Wynne,  154  N.  C.  467,  70  S.  E.  947. 
S.  C— Barfield  v.  Coker  &  Co.,  73  S.  C. 
181,  53  S.  E.  170.  Tex.— Taylor  Bros. 
V.  Hearn  (Tex.  Civ.  App.),  133  S.  W. 
301.  Va.— Bolton  v.  Vellines,  94  Va. 
393,  26  S.  E.  847,  64  Am.  St.  Eep.  737. 

Inducement. — Allegation  that  defend- 
ant forged  name  of  justice  held  merely 
by  way  of  aggravation,  and  as  not 
vitiating  complaint.  Moulton  v.  Bur- 
banks,  1   Eoot   (Conn.)   264. 

62.  Mo.  —  Thompson  v.  Buchholz, 
107  Mo.  App.  121,  81  S.  W.  490.  Neb. 
Olmsted  v.  Edson,  71  Neb.  17,  98  N.  W. 
415.  N.  H.— Noyes  v.  Edgerly,  71  N. 
H.  500,  53  Atl.  311. 

63.  Cal.— Going  v.  Dinwiddle,  86  Cal. 
633,  25  Pac.  129.  Ind.— Harness  r. 
Steele,    159    Ind.    286,    64   N.    E.    875; 


Efroymson  r.  Smith,  29  Ind.  App.  451, 
63  N.  E.  328.  Ky. — Connelly  v.  Amer- 
ican Bonding  &  Tr.  Co.,  113  Ky.  903, 
69  S.  W.  959;  Eeynolds  v.  Price,  22  Ky. 
L.  Eep.  5,  56  S.  W.  502;  Clare  v.  Wro- 
ten,  4  Ky.  L.  Eep.  363.  Mass.— Pratt 
r.  Gardner,  2  Cush.  63,  48  Am.  Dec. 
652.  N,  Y.— Clark  v.  Bowe,  60  How. 
Pr.  98;  Pease  v.  Freiwald,  39  Misc.  549, 
80  N.  Y.  Supp.  402,  affirming  78  N.  Y. 
Supp.  1130;  Cunningham  V.  East  Eiver 
El.  Co.,  17  N.  Y.  Supp.  372. 

See  the  title  "Conclusions  of  Law." 
An  allegation  that  ''defendant  un- 
lawfully imprisoned  the  plaintiff  and 
deprived  him  of  his  liberty,"  is  not  a 
mere  conclusion.  Harness  V.  Steele,  159 
Ind.   286,   64   N.  E.   875. 

Contempt. — In  false  imprisonment  for 
a  commitment  for  contempt,  the  com- 
plaint is  defective  unless  it  clearly  ap- 
pears therefrom  that  the  evidence 
sought  to  be  elicited  was  of  such  a 
character  as  would  justify  plaintiff  in 
refusing  to  testify.  Clare  v.  Wroten, 
4  Ky.  L.  Eep.  363  (alleging  that  plaint- 
iff could  not  answer  "without  incrim- 
inating himself"  is  not  enough.  Com- 
plaint should  state  what  the  question 
was) ;  Olmsted  v.  Edson,  71  Neb.  17, 
98  N.  W.  415.  See  in  general  the  title 
"Contempt," 

64.  Akin  V.  Newell,  32  Ark.  605; 
Shaw  V.  Jayne,  4  How.  Pr.  (N.  Y.) 
121. 

All  the  pleader  need  know  or  do 
is  to  know  how  to  state  the  real  facts 
of  his  ease  as  they  actually  occurred, 
and  to  so  state  them.  Atchison,  T.  & 
S.  F.  E.  Co.  V.  Eice,  36  Kan.  593,  14 
Pac.   229. 

It  is  not  necessary  or  proper  to  set 
out  at  length  all  the  circumstances  and 
the  particular  instrumentality  by  which 
the  plaintiff  was  restrained.  Akin  v. 
Newell,  32  Ark.  605;  Eddy  v.  Beach,  7 
Abb.  Pr.    (N.  Y.)    17. 

65.  U.  S.— Cottam  v.  Oregon  City,  98 
Fed.  570,  facts  showed  voluntary  sub- 
mission. Ala.  —  Eeach  v.  Quinn,  159 
Ala.  340,  48  So.  540.  Cal.— Going  r. 
Dinwiddle,  86  Cal.  633,  25  Pac.  129 
(against  justice  of  the  peace) ;  Pickett 
V.  Wallace,  57  Cal.  555.  Ga. — Gordon 
V.  West,  129  Ga.  532,  59  S.  E.  232,  13 
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3.  Other  Allegations.  —  a.  In  General.  —  Other  matter  may  he 
inserted  in  the  complaint'""''  hy  way  of  inducement,"^  or  aggravation,"^ 
without  affecting  its  sufficiency. 

b.  Against  the  Will.  —  The  words  "against  the  will  of  plaintiff" 
need  not  appear  in  the  complaint,"'-*  since  tliis  will  be  presumed  from 
the  imprisonment  unless  the  facts  recited  show  that  the  detention  was 
voluntary.""  They  are  not  objectionable,  however,  and  are  frequently 
inserted."^ 

c.  Agency.  —  If  the  plaintiff  desires  to  impose  liability  on  someone 
other  than  the  actual  participant,  apt  words  must  be  used  to  allege  the 
relation  giving  rise  thereto,^-  or  in  accordance  with  the  general  rule 


L.  R.  A.  (N.  S.)  549;  McMichael  v. 
Blasingame,  108  Ga.  298,  33  S.  E.  968 
(against  county  road  commissioners). 
ni.— Watters  v.  De  La  Matter,  109  111. 
App.  334;  Vrchotka  v.  Eothschild,  100 
111.  App.  268  (allegation  that  act  was 
committed  by  agent  is  unnecessary). 
Kan.— Atchison,  T.  &  S.  F.  R.  Co.  v. 
Eice,  36  Kan.  593,  14  Pac.  229,  peti- 
tion did  not  show  that  acts  of  justice 
of  the  peace  were  without  jurisdiction. 
Ky. — Connelly  v.  American  Bonding  & 
Tr.  Co.,  113  Ky.  903,  69  S.  W.  959; 
Robinson  v.  Morgan,  100  Ky.  529,  38 
S.  W.  868;  Dierig  v.  South  Covington 
&  C.  St.  E.  Co.,  24  Ky.  L.  Rep.  1825, 
72  S.  W.  355;  Bennett  v.  Lewis,  23  Ky. 
L.  Rep.  2037,  66  S.  W.  523  (notwith- 
standing discharge  on  habeas  corpus) ; 
Parker  v.  Hamilton,  6  Ky,  L.  Rep.  590; 
Clare  v.  Wroten,  4  Ky.  L.  Rep.  363. 
Mass. — Pratt  v.  Gardner,  2  Cush.  63, 
48  Am.  Dec.  652.  Mo. — Worley  v. 
Town  of  Columbia,  88  Mo.  106  (in- 
sufficient as  to  city) ;  Conran  v.  Fenn, 
159  Mo.  App.  664,  140  S.  W.  82.  Neb. 
Olmsted  v.  Edson,  71  Neb.  17,  98  N.  W. 
415.  N.  Y. — Lange  V.  Benedict,  73  N. 
Y.  12,  29  Am.  Rep.  80;  Clark  v.  Bowe, 
60  How.  Pr.  98;  Cousins  v.  Swords,  14 
App.  Div.  338,  43  N.  Y.  Supp.  907, 
affirmed,  162  N.  Y.  625,  57  N.  E.  1107; 
Eing  V.  Mitchell,  45  Misc.  493,  92  N.  Y. 
Supp.  749;  Pease  v.  Freiwald,  39  Misc. 
549,  80  K  Y.  Supp.  402,  affirming  78 
N.  Y.  Supp.  1130;  Bonnet  v.  Wana- 
maker,  34  Misc.  591,  70  N.  Y.  Supp. 
372  (complaint  did  not  show  that  ar- 
rest was  unlawful).  R.  I. — Crandall 
V.  Gavitt,  20  E.  I.  366,  39  Atl.  191, 
showed  arrest  under  lawful  process. 
Wis.— King  V.  Johnston,  81  Wis.  578, 
51   N.  W.   1011. 

The  complaint  must  aver  that  the 
defendant  arrested  and  imprisoned,  or 
caused  the  arrest  and  imprisonment  of 

Vol.  vin 


the  plaintiff.     Eeach  v.  Quinn,  159  Ala. 
340,  48  So.  540. 

Defects  may  be  cured  by  the  allega- 
tions of  the  answer.  Arkansas  City 
Bank  v.  McDowell,  7  Kan.  App.  568, 
52  Pac.  56. 

66.  See  infra,  IV,  C. 

67.  Davis  v.  Johnson,  101  Fed.  952, 
42  C.  C.  A.  111. 

68.  Sanders  v.  Davis,  153  Ala.  375, 
44  So.  979;  Moulton  v.  Burbanks,  1 
Eoot    (Conn.)    264. 

69.  Bolton  f.  Vellines,  94  Va.  393,  26 
S.  E.  847,  64  Am.  St.  Rep.  737. 

70.  Oottam  v.  Oregon  City,  98  Fed. 
570. 

If  voluntary  it  is  not  false  imprison- 
ment.    See  stipra,  I,  A. 

71.  Ala.— Woodall  v.  McMillan,  38 
Ala.  622.  Ark.— Akin  v.  Newell,  32 
Ark.  605.  Ind. — Gallimore  v.  Ammer- 
man,  39  Ind.  323;  Efroymson  v.  Smith, 
29  Ind.  App.  451,  63  N.  E.  328  (in- 
serted by  amendment  after  the  evi- 
dence was  closed).  Mo. — Thompson  v. 
Buchholz,  107  Mo.  App.  121,  81  S.  W. 
490. 

72.  Ark. — Moore  v.  Louisiana  & 
Ark.  E.  Co.,  99  Ark.  233,  137  S.  W. 
826,  34  L.  E.  A.  (N.  S.)  299.  Ind. 
American  Express  Co.  v.  Patterson,  73 
Ind.  430.  Mo. — Grayson  v.  St.  Louis 
Transit  Co.,  100  Mo.  App.  60,  71  S.  W. 
730. 

And  see  Fogarty  v.  Wanamaker,  60 
App.  Div.  433_,  69  N.  Y.  Supp.  883; 
Bingham  V.  Lipman,  40  Ore.  363,  67 
Pac.  98.  Also  Exner  v.  Exner,  2  Abb. 
N.   C.    (N.   Y.)    108    (conspiracy). 

It  is  not  necessary  to  allege  that  the 
act  was  within  the  scope  of  the  agent's 
authority.  Moore  v.  Louisiana  &  Ark. 
E.  Co.,  99  Ark.  233,  137  S.  W.  826,  34 
L.  E.  A.   (N.   S.)   299. 

"At  the  instigation  and  procurement 
of  the  defendant,"  are  sufficient.  "We 
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of  pleading  liability  for  tort,  the  act  may  be  laid  as  that  of  the  prin- 
cipal.'^ 

d.  Termination  of  Prosecution.  —  An  allegation  of  the  fact  of  the 
termination  of  the  prosecution  in  connection  with  which  the  arrest 
was  made  is  unnecessary  in  this  action,^*  or  whether  it  was  favorable 
or  unfavorable."  Such  allegation  if  inserted,  however,  does  not  change 
the  character  of  the  action  to  malicious  prosecution.^^ 

B.  Unlawfulness.  —  To  sustain  an  action  for  false  imprisonment 
the  complaint  must  show  that  the  detention  was  unlawful."  But  it 
is  not  necessary  to  allege  that  the  imprisonment  was  "unlawful," 
since  that  is  matter  of  justification  and  must  be  pleaded  by  the  de- 
fendant ;"  and  whoever  imprisons  another,  except  in  some  cases  under 
particular  statutes,  must  justify  himself  by  showing  specially  to  the 
court  that  the  act  was  lawful.^**  But  a  complaint  is  defective  when 
it  does  not  allege  either  that  the  imprisonment  of  the  plaintiff  was 
illegal,  or  facts  and  circumstances  from  which  its  unlawfulness  neces- 
sarily follows.^"    But  when  it  appears  from  the  face  of  the  complaint 


do  not  think  of  more  apt  words  with 
which  the  company  could  have  been 
charged  with  responsibility."  Ameri- 
can Exp.  Co.  V.  Patterson,  73  Ind.  430. 

73.  Vrchotka  v.  Rothschild,  100  111. 
App.  268. 

74.  U.  S. — Davis  v.  Johnson,  101 
Fed.  952,  42  C.  C.  A.  111.  Ala.— Mitch- 
ell f.  Gambill,  140  Ala.  545,  37  So.  402. 
Cal. — Neves  v.  Costa,  5  Cal.  App.  Ill, 
8&  Pac.  860,  neither  necessary  nor 
proper. 

75.  Taylor  Bros.  v.  Hearn  (Tex.  Civ. 
App.),  133  S.  W.  301. 

For  the  purpose  of  the  action  for 
false  imprisonment  the  verdict  of  the 
jury  in  the  criminal  case  is  immaterial. 
Conkling  V.  Whitmore,  132  111.  App.  574. 
See  supra,  1,  B,  2,  and  generally  the 
title  "Malicious  Prosecution." 

76.  Eagsdale  v.  Bowles,  16  Ala.  62. 

77.  Cal. — Going  v.  Dinwiddle,  86 
Cal.  633,  25  Pac.  129.  But  see  Ah 
Fong  V.  Sternes,  79  Cal.  30,  21  Pac.  381. 
N.  Y.— Ring  V.  Mitchell,  45  Misc.  493, 
92  K  Y.  Supp.  749;  Bonnet  v.  Wana- 
maker,  34  Misc.  591,  70  N.  Y.  Supp. 
372;  Cunningham  V.  East  River  Light 
Co.,  17  N.  Y.  Supp.  372.  S.  C— Bar- 
field  V.  Coker  &  Co.,  73  S.  C.  181,  53 
S.  E.  170.  And  see  McConncll  V.  Ken- 
nedy, 29  S.   C.  180,  7  S.  E.  76. 

Unlawfulness  is  of  the  very  essence 
of  the  action,  and  without  that  ele- 
ment it  cannot  be  false  imprisonment. 
See  supra,  I,  A,  and  II,  C. 

78.  Ala.— Mitchell  v.  Gambill,  140 
Ala.  545,  37  So.  402.  Cal.— Ah  Fong 
V.  Sternes,  79  Cal.  30,  21  Pac.  381.    But 


see  Going  v.  Dinwiddle,  86  Cal.  633, 
25  Pac.  129.  Ind. — Harness  V.  Steele, 
159  Ind.  286,  64  N.  E.  875;  Carey  V. 
Sheets,  60  Ind.  17;  Gallimore  V.  Am- 
merman,  39  Ind.  323. 

But  it  is  better  to  state  definitely 
that  the  imprisonment  was  illegal,  or 
procured  without  a  warrant.  Bonnet 
V.  Wanamaker,  34  Misc.  591,  70  N.  Y. 
Supp.  372. 

79.  Cal. — People  v.  McGrew,  77  Cal. 
570,  20  Pac.  92.  111.— Von  Kettler  •;;. 
Johnson,  57  111.  109.  Ind. — Carey  v. 
Sheets,  60  Ind.  17;  Gallimore  v.  Am- 
merman,  39  Ind.  323. 

See  Ga.  Code,  §3852,  supra;  1  Chit. 
PI.   (16th  Am.  ed.)   535. 

80.  Ring  V.  Mitchell,  45  Misc.  493, 
92  N.  Y.  Supp.  749;  "Bonnet  v.  Wana- 
maker, 34  Misc.  591,  70  N.  Y.  Supp. 
372;  Cunningham  i\  East  River  Light 
Co.,  17  N.  Y.  Supp.  372;  Smith  v.  Clark, 
37  Utah  116,  106  Pac.  653,  26  L.  R.  A. 
(N.  S.)   953. 

The  use  of  the  words  "wrongful," 
"unlawful,"  "without  warrant  or  ju- 
dicial order,"  "without  authority  of 
law,"  etc.,  are  mere  conclusions  of  the 
pleader,  and  are  -not  alone  enough. 
Connelly  v.  American  Bonding  &  Tr. 
Co.,  113  Ky.  903,  69  S.  W.  959;  Pease 
V.  Freiwald,  39  Misc.  549,  80  N.  Y. 
Supp.  402,  afjirming  78  N.  Y.  Supp. 
1130. 

The  unlawfulness  should  appear  from 
the  facts  which  are  recited,  and  if  it 
does,  it  is  sufficient  merely  to  charac- 
terize the  acts  as  "unlawful,"  etc. 
(Ala.— Woodall    t\    McMillan,    38    Ala. 
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that  the  imprisonment  was  apparently  by  legal  authority''!  \^  is  ^q. 
murrable^^  unless  it  goes  further  and  shows  additional  facts  negativing 
the  exemption  which  would  follow  therefrom,"^  as,  that  the  acts  of 
the  defendant  complained  of  were  without  or  in  excess  of  his  juris- 
diction,^-*  or  that  the  warrant  was  not  valid,^^  or  facts  establishing  a 
privilege  or  exemption  from  arrest  on  the  part  of  the  plaintiff.'"' 
In  an  action  against  a  judicial  officer  it  is  also  necessary  for  the 


622,  "contrary  to  law."  Ind.  — Har- 
ness V.  Steele,  159  Ind.  286,  64  N.  E. 
875.  Ky.— Eeynolds  v.  Price,  22  Ky. 
L.  Eep.  5,  56  S.  W.  502),  though  this 
is  held  to  be  superfluous  (Carey  v. 
Sheets,    67    Ind.    375). 

A  petition  is  defective,  notwithstand- 
ing an  allegation  of  unlawfulness,  if  it 
also  contains  recitals  repugnant  there- 
to, since  the  general  allegation  is  con- 
trolled by  the  special  circumstances  re- 
cited. Lange  v.  Benedict,  73  N.  Y.  12, 
29  Am.  Rep.  80;  Clark  V.  Bowe,  60 
How.  Pr.  (N.  Y.)  98. 

81.  Cal.— Pickett  v-.  Wallace,  57  Cal. 
555.  Ga. — Gordon  V.  West,  129  Ga. 
532,  59  S.  E.  232,  13  L.  R.  A.  (N.  S.) 
549.  111. — Watters  v.  De  La  Matter, 
109  111.  App.  334.  La.— Lyons  v.  Car- 
roll, 107  La.  471,  31  So.  760. 

Under  Color  of  Office. — An  allegation 
that  the  arrest  and  imprisonment  was 
"under  color  of  office"  does  not  make 
it  obnoxious,  since  it  shows  that  the 
detention  was  only  a  pretended,  not 
real,  exercise  of  legal  authority.  Kelly 
V.    Moore,    51    Ala.    364. 

Legal  authority  held  not  to  be  shown 
by  the  petition  in  the  following  oases: 
Ala.— Kelly  v.  Moore,  51  Ala.  364.  Ga. 
Howard  v.  Edwards,  89  Ga.  367,  15  S. 
E.  480.  Kan. — Peters  v.  City  of  Linds- 
borg,  40  Kan.  654,  20  Pae.  490,  against 
city  marshal  for  arresting.  Miss. — An- 
derson V.  Beck,  64  Miss.  113,  8  So.  167. 
Ohio. — Uiehl  v.  Friester,  37  Ohio  St. 
473.  S.  C. — Barfield  v.  Coker  &  Co.,  73 
S.  C.  181,  53  S.  E.  170,  not  implied 
from  the  words  "was  taken  in  charge," 
and  "kept  in  custody  without  reason- 
able  cause." 

82.  Ga. — McMichael  v.  Blasingame, 
108  Ga.  298,  33  S.  E.  968.  Ky.— Parker 
V.  Hamilton,  6  Ky.  L.  Rep.  590,  ab- 
stract. Mo. — Conran  v.  Fenn,  154  Mo. 
App.  664,  140  S.  W.  82.  N.  Y.- Lange 
V.  Benedict,  73  N.  Y.  12,  29  Am.  Rep. 
80;  Clark  v.  Bowe,  60  How.  Pr.  98. 
And  see  cases  in  note  following. 
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83.  Kan.— Atchison,  T.  &•  S.  F.  R. 
Oo.  V.  Rice,  36  Kan.  593,  14  Pac.  229. 
Ky.— Robinson  v.  Morgan,  100  Ky.  529, 
38  S.  W.  868.  Neb.— Olmsted  v.  Ed- 
son,  71  Neb.  17,  98  N.  W.  415.  Wis. 
King  V.  Johnston,  81  Wis.  578,  51  N.  W. 
1011. 

In  the  absence  of  such  averment  to 
the  contrary  the  court  must  presume 
that  the  detention  was  legal  and  justi- 
fiable (Connelly  v.  American  Bonding 
&  Trust  Co.,  113  Ky.  903,  69  S.  W. 
959;  Pease  v.  Freiwald,  39  Misc.  549, 
80  N.  Y.  Supp.  402,  affirming  78  N.  Y. 
Supp.  1130),  and  the  proceedings  reg- 
ular (Gordon  v.  West,  129  Ga.  532,  59 
S.  E.  232,  13  L.  R.  A.   [N.  S.]   549). 

Averment  of  Malice  Is  Insufficeint. 
A  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
for  false  imprisonment  which  does  not 
show  that  the  process  under  which  the 
plaintiff  was  arrested  was  void  or  ir- 
regular and  unlawful,  even  though  mal- 
ice in  procuring  the  arrest  is  averred. 
Ring  V.  Mitchell,  45  Misc.  493,  92 
N.  Y.  Supp,  749,  citing  Marks  v.  Town- 
send,  97  N.  Y.  590;  Cunningham  v. 
East  River  Electric  Light  Co.,  17  N.  Y. 
Supp.   372. 

Variance. — Where  plaintiff  alleges  one 
defect  in  the  judgment  on  which 
process  was  issued  he  cannot  at  the 
trial  rely  on  another.  Puma  v.  Mc- 
Gonigle,  73  Misc.  35,  132  N.  Y.  Supp. 
242. 

84.  Parker  V.  Hamilton,  0  Ky.  L. 
Rep.    590. 

The  words  "wrongfully"  and  "un- 
lawfully," etc.,  are  insufficient  for  such 
purpose  (Going  v.  Dinwiddle,  86  Cal. 
633,  25  Pac.  129),  since  they  cannot 
change  or  qualify  the  material  facts 
(Pratt  V.  Gardner,  2  Cush.  [Mass.]  63, 
48  Am.   Dec.   652). 

85.  Watters  v.  De  La  Matter,  109 
111.  App.  334;  Sweeney  v.  O'Dwyer,  197 
N.  Y.  499,  90  N.  E.  1129. 

86.  Crandall  v.  Gavitt,  20  R.  L  366, 
39  Atl.  191. 


FALSE   IMPRISONMENT 


965 


plaintiff  to  allege,  and  prove,  want  of  good  faith,  since  the  law  will 
always  prima  facie  impute  good  faith  to  judicial  action.^^ 

C.  Malice  and  Want  op  Probable  Cause.  —  Malice  and  want  of 
probable  cause  are  not  necessary  elementsi  of  false  imprisonment^^ 
and  hence  need  not  be  alleged  in  the  complaint  to  state  a  good  cause 
of  action.®^  The  presence  of  such  allegations  does  not  make  the  action 
one  for  malicious  prosecution,^"  since  they  are  considered  merely  in 
aggravation  of  the  wrong."^  If  made,  however,  it  has  been  held  that 
they  must  be  proved,''-  but  since  such  allegations  are  not  requisite  to 
the  cause  of  action,'''  the  better  holding  would  seem  to  be  to  regard 


87.  Broom  v.  Douglas  (Ala.).  57  So. 
860. 

88.  Ala. — Ragsdale  v.  Bowles,  16  Ala. 
62.  Cal.— Nelson  v.  Kellogg,  162  Cal. 
621,  123  Pac.  1115.  N.  C— Kelly  v. 
Durham  Traction  Oo.,  132  N.  C.  368, 
43   S.  E.  923. 

See  supra,  1,  B,  1,  b. 

89.  Ark.— Akin  V.  Newell,  32  Ark. 
605.  Cal. — Ah  Fong  v.  Sternes,  79  Cal. 
30,  21  Pac.  381.  111.— Enright  v.  Gib- 
son, 219  111.  550,  76  N.  E.  689;  Johnson 
V.  Von  Kettler,  84  111.  315;  Hight  v, 
Naylor,  86  111.  App.  508;  Sundmacher 
V.  Block,  39  111.  App.  553.  Ind. — Carey 
V.  Sheets,  60  Ind.  17;  Gallimore  v.  Am- 
merman,  39  Ind.  323;  Cleveland  v. 
Emerson  (Ind.  App.),  99  N.  E.  796. 
Ky. — Southern  E.  Co.  v.  Shirley,  121 
Ky.  863,  90  S.  W.  597.  Mo.— Thomp- 
son V.  Buchholz,  107  Mo.  App.  121,  81 
S.  W.  490.  Nev. — Strozzi  v.  Wines,  24 
Nev.  389,  55  Pac.  828,  57  Pac.  832. 
S.  D. — Eichardson  V.  Huston,  10  S.  D. 
484,  74  N.  W.  234. 

Such  an  allegation  is  "wholly  im- 
proper" in  an  action  for  false  impris- 
onment. Whaley  v.  Lawton,  62  S.  C. 
91,  40  S.   E.   128,  56  L.  E.  A.  649. 

In  Alabama  these  allegations  are  in- 
cluded in  the  code  form  (Civ.  Code, 
§5382(  subd.  19)  though  it  is  held  that 
such  averments  are  unnecessary  (Fuqua 
V.   Gambill,   140   Ala.   464,   37   So.   235). 

90.  Ala.— Woodall  v.  McMillan,  38 
Ala.  622;  Williams  v.  Ivey,  37  Ala. 
242,  244.  Ky.— Eeynolds  v.  Price,  22 
Ky.  L.  Eep.  5,  56  S.  W.  502.  La. 
Wells  V.  Johnston,  52  La.  Ann.  713, 
27  So.  185.  S.  C— Whaley  v.  Lawton, 
62  S.  C.  91,  40  S.  E.  128,  56  L.  E.  A. 
649. 

The  complaint  averred  "that  the 
defendant  falsely,  maliciously  and  with- 
out probable  cause,  charged  said  plaint- 
iff with  th$  crime  of  felony;  and  upon 
said    charge,    falsely,    maliciously     and 


without  probable  cause,  caused  the  said 
plaintiff  to  be  arrested  by  his  body, 
and  to  be  imprisoned  and  kept  and 
detained  in  prison  for  a  long  time,  to- 
wit:  for  the  space  of  one  day,  then 
next  following,  and  at  the  expiration 
of  which  said  time,  he,  the  said  de- 
fendant, caused  the  said  plaintiff  to 
be  released,  and  set  at  liberty,  and 
wholly  abandoned  his  said  prosecu- 
tion." This  was  good  as  a  count  in 
false  imprisonment,  not  malicious  prose- 
cution. Eagsdale  p.  Bowles,  16  Ala. 
62.  And  see  Atchison,  T.  &  S.  F.  E. 
Co.  V.  Eice,  36  Kan.  593,  14  Pac.  229 
(the  complaint  is  not  objectionable  be- 
cause the  two  causes  of  action  are 
blended) ;  Wells  r.  Johnston,  52  La. 
Ann.  713,   27  So.  185. 

91.  Sebring  V.  Harris  (Cal.  App.), 
128  Pac.  7;  Eing  v.  Mitchell,  45  Misc. 
493,  92  N.  Y.  Supp.  749,  affirming  91 
N.  Y.  Supp.  1110. 

92.  Western  Union  Telegraph  Co.  v. 
Thompson,  144  Fed.  578,  75  C.  C.  A. 
334;  Sanders  v.  Davis,  153  Ala.  375,  44 
So.  979;  Fuqua  v.  Gambill,  140  Ala. 
464,  37  So.  235;  Eich  v.  Mclnerny,  103 
Ala.  345,  15  So.  663,  49  Am.  St.  Eep. 
32. 

The  Alabama  code,  it  will  be  noted, 
controls  in  all  these  cases.  See  supra, 
IV,  A,  2,  note. 

93.  In  Thompson  v.  Buchholz,  107 
Mo.  App.  121,  81  S.  W.  490,  the  answer 
was  a  general  denial,  and  it  was  held 
that  in  that  state  of  the  pleadings  the 
issue  of  probable  cause  was  not  in 
the  case  and  that  plaintiff  was  not  re- 
quired to  prove  malice  or  want  of 
probable  cause.  The  complaint  was  as 
follows:  "Plaintiff  states  that  here- 
tofore, to-wit,  on  the  10th  day  of  Jan- 
uary, 1903,  in  the  city  of  Hannibal, 
township  of  Mason,  county  of  Marion, 
and  state  of  Missouri,  the  defendant, 
maliciously  intending  and  contriving  to 

Vol.  VIII       . 


966 


FALSE   IMPRISONMENT 


them  merely  as  surplusaf^e,  which  need  not  be  proved,^*  or  as  inserted 
to  enhance  the  damages.'*'''  But  if  the  complafnt  discloses  an  apparent- 
ly valid  arrest,  it  is  defective  unless  it  shows  tliat  the  act  was  without 
probable  cause."" 

D.  Damages.  —  Under  a  general  allegation  of  damage  the  plaintiff 
may  recover  tor  only  such  damages  as  would  necessarily  result  from 
the  facts  pleaded.^^  The  plaintiff  must,  thererore,  plead  specially"^ 
any  facts  on  which  he  desires,  to  base  any  additional  claim  for  damage 
which  does  not  thus  necessarily  follow  from  the  fact  of  imprison- 
ment,''°  such  as  the  kind  of  food  furnished  during  his  confinement,^ 
or  the  character  of  the  place  of  detention,-  or  facts  which  tend  to 
aggravate  the  damages.^ 

E.  Joinder  of  Other  Actions.  —  1.    In  General.  —  The  same  acts 


injure  plaintiff,  did  then  and  there 
cause  and  procure  plaintiff  to  be  lay 
force  imprisoned  in  the  city  jail  of  sai^ 
city,  and  the  plaintiff  was  then  and 
there  imprisoned  and  restrained  of  his 
liberty  for  a  period  of  more  than  thir- 
ty-six (36)  hours,  and  until  the  12th 
day  of  January,  1903,  at  two  o'clock 
in  the  afternoon  thereof,  without  any 
lawful  right  or  aiithority,  and  without 
any  reasonable  cause,  and  against  the 
win  of  plaintiff,  etc." 

94.  Enright  v.  Gibson,  219  111.  550, 
76  N.  E.  689;  Johnson  v.  Von  Kettler, 
84  111.  315;  Hight  V.  Naylor,  86  111. 
App.    508. 

95.  Eichardson  v.  Huston,  10  S.  D. 
484,   74  N.   W.   234. 

9S.  Lyons  v.  Carroll,  107  La.  471, 
31  So.  760. 

97.  la. — Young  v.  Gormley,  120  Iowa 
372,  94  N.  W.  922.  Kan.— Atchison,  T. 
&  S.  F.  E.  Co.  V.  Eice,  36  Kan.  593, 
14  Pac.  229.  Pa. — Abrahams  v.  Cooper, 
81   Pa.   232. 

Loss  of  time  during  the  detention 
need  not  be  specially  pleaded.  Young 
V.  Gormley,  120  Iowa  372,  94  N.  W. 
922;  Goodell  v.  Tower,  77  Vt.  61,  58 
Atl.  790,  107  Am.  St.  Eep.  745.  By 
the  same  reasoning,  loss  of  time  ensuing 
thereafter  could  not  be  shown  unless 
specially  pleaded.  In  Gallimore  i*.  Am- 
merman,  39  Ind.  323,  it  was  alleged 
that  plaintiff  "was  compelled  to  lose 
his  time,  not  only  during  said  false 
imprisonment  tut  ever  since."  See 
complaint   in  note,  supra. 

98.  Cal. — Nelson  v.  Kellogg,  162  Cal. 
621,  123  Pac.  1115  (attorney's  fees  in- 
curred in  securing  his  release) ;  Sebring 
V.  Harris  (Cal.  App.),  128  Pac.  7 
(malice).  Kan. — Comer  v.  Knowles,  17 
Kan.   436,   injury   to    character.     Minn. 
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Quinn  v.  Shortall,  29  Minn.  106,  12  N. 
W.  153.  N.  Y.— Strange  v.  Whitehead, 
12  Wend.  64,  attorney's  fees  incurred 
in  procuring  release.  Wis. — Bergeron 
V.  Peyton,  106  Wis.  377,  82  N.  W. 
291,  80  Am.  St.  Eep.  39,  injury  to 
reputation. 

Amendment  Allowable. — The  allegata 
and  probata  may  be  made  to  correspond 
by  amendment  of  the  complaint.  Ocean 
S.  S.  Co.  V.  WilUams,  69  Ga.  251. 

99.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Eice,  36  Kan.  593,  14  Pac.  229,  sick- 
ness, which  it  was  claimed  resulted 
from  the  imprisonment. 

1.  1  Chit.  PI.  (16th  Am.  ed.)  411; 
Miles  v.  Weston,  60  111.  361. 

2.  Johnson  v.  Von  Kettler,  84  111. 
315;  Miles  v.  Weston,  60  111.  361;  South- 
western Portland  Cement  Co.  v.  Eeitzer 
(Tex.  Civ.  App.),  135  S.  W.  237. 

3.  TT.  S. — J^avis  v.  Johnson,  101  Fed. 
952,  42  C.  C.  A.  Ill;  Stanton  v.  Sey- 
mour, 5  McLean  267,  22  Fed.  Cas.  No. 
13,298.  Ga.— Ocean  S.  S.  Co.  v.  Wil- 
liams, 69  Ga.  251,  harsh  treatment. 
Ind. — Gallimore  v.  Ammerman,  39  Ind. 
323,  refusal  to  furnish  food  and  cold- 
ness of  weather. 

Such  as  malice  in  procuring  the  ar- 
rest. Cal. — Sebring  v.  Harris  (Cal. 
App.),  128  Pac.  7.  La.— Wells  v. 
Johnston,  52  La.  Ann.  713,  27  So.  185. 
N.  Y.— Eing  V.  Mitchell,  45  Misc.  493, 
92  N.  Y.  Supp.  749,  affirming  91  N.  Y. 
Supp.  1110. 

See  supra,  IV,  C. 

Failure  to  prove  allegations  made 
merely  by  way  of  aggravation  of  dam- 
ages does  not  defeat  plaintiff's  right 
of  recovery  for  the  imprisonment.  Da- 
vis V.  Johnson,  101  Fed.  952,  42  C.  C. 
A.   111. 
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which  give  the  plaintiff  a  right  of  action  for  false  imprisonment  may 
also  include  elements  constituting  other  causes  of  action.*  A  false 
imprisonment  may,  and  often  does,  include  an  assault,^  or  a  slanderous 
defamation  of  the  character  of  the  plaintiff,"  and  where  these  arise 
out  of  the  same  transaction,  they  may  be  joined  in  one  complaint.^ 
2.  Malicious  Prosecution.  —  At  common  law  malicious  prosecution 
was  an  action  on  the  case  and  false  imprisonment  was  trespass,  hence 
they  could  not  be  joined  in  the  same  complaint.^  Under  the  codes, 
however,  both  may  be  included  in  the  same  action,  if  both  arose  from 
the  same  state  of  facts.**  They  should  be  laid  in  separate  counts,^" 
however,  and  should  be  separately  numbered  and  stated,"  though  this 
rule  is  not  always  observed,^^  and  it  has  been  held  to  be  unnecessary 
to  do  so.^'' 


4.  See  supra,  I,  B. 

5.  Buller's  Misc.  Prins.,  p.  22,  and 
the  following  cases:  HI, — Shanley  v. 
Wells,  71  111.  78.  Ind.— Colter  r.  Low- 
er, 35  Ind.  285,  9  Am.  Eep.  735.  Ky. 
Patterson  v.  Maysville  &  B.  S.  E.  Co., 
25  Ky.  L.  Rep.  1750,  78  S.  W.  870, 
also  malicious  prosecution.  Mass. 
Martin  v.  Golden,  180  Mass.  549,  62 
N.  E.  977;  Piper  v.  Pearson,  2  Gray 
120,  61  Am.  Dec.  438.  Mich.— Tillman 
V.  Beard,  121  Mich.  475,  80  N.  W.  248, 
also  malicious  prosecution. 

6.  Del.— Marley  v.  Duff,  80  Atl.  235. 
Mass. — Robinson  v.  Van  Auken,  190 
Mass.  161,  76  N.  E.  601;  Mitchell  r. 
Wall,  111  Mass.  492.  Mich. — Moore  v. 
Thompson,  92  Mich.  498,  52  N.  W. 
1000. 

7.  Page  V.  Citizens'  Banking  Co.,  Ill 
Ga.  73,  36  S.  E.  418,  51  L.  E.  A.  463, 
joined  with  malicious  arrest. 

8.  Sheppard  v.  Furniss,  19  Ala.  760. 

9.  U.  S.— Western  Union  Tel.  Co.  v. 
Thompson,  144  Fed.  578,  75  C.  C.  A. 
334  (under  Ala.  Code,  §3293);  Nybladh 
V.  Herterius,  41  Fed.  120  (under  111. 
St.)  Ga*— Berger  v.  Saul,  113  Ga.  869, 
39  S.  E.  326;  Page  v.  Citizens'  Bank- 
ing Co.,  Ill  Ga.  73,  36  S.  E.  418,  51 
L.  R.  A.  463.  111.— Enright  V.  Gibson, 
219  111.  550,  76  N.  E.  689;  Mexican  Cen- 
tral R.  Co.  V.  Gehr,  66  111.  App.  173. 
Kan. — Bauer  v.  Clay,  8  Kan.  580.  Ky, 
Patterson  v.  Maysville  &  B.  S.  R.  Co., 
25  Ky.  L.  Rep.  1750,  78  S.  W.  870, 
also  assault  and  battery.  Mich. — Till- 
man V.  Beard,  121  Mich.  475,  SO  N.  W. 
248,  46  L.  R.  A.  215,  also  assault  and 
battery.  Neb. — Scott  v.  Flowers,  60 
Neb.  675,  84  N.  W.  81.  N.  Y,— Swart 
V.  Rickard,  148  N.  Y.  264,  42  N.  E. 
665;  Marks  v.  Townsend,  97  N.  Y.  590; 
Gearity  v.  Strasbourger,  133  App,  Div. 


701,  118  N.  Y.  Supp.  257;  Kastner  D. 
Long  Island  R.  Co.,  76  App.  Div.  323, 
78  K  Y.  Supp.  469;  Tyson  t:  Bauland 
Co.,  68  App.  Div.  310,  74  N,  Y.  Supp. 
59;  Ring  v.  Mitchell,  45  Misc.  493,  92 
N.  Y.  Supp.  749,  affirming  91  N.  Y. 
Supp.  1110;  Thorp  v.  Carvalho,  14  Misc. 
554,  36  N.  Y.  Supp.  1  (under  Code  Civ. 
Proc,  §484,  subd.  2).  N.  C— Daniel 
V.  Atlantic  Coast  Line  R.  Co.,  136  N.  C. 
517,  48  S.  E.  816,  67  L.  R.  A.  455; 
Kelly  V.  Durham  Tract.  Co.,  133  N.  C. 
418,  45  S.  E.  826;  Bryan  v.  Stewart, 
123  N.  C.  92,  31   S.  E.  286. 

Election, — Plaintiff  cannot  be  com- 
pelled to  elect  whether  he  will  proceed 
on  the  theory  of  malicious  prosecution 
or  false  imprisonment,  Gearity  v. 
Strasbourger,  133  App.  Div.  701,  118 
N.  Y.  Supp.  257.  And  see  Thompson 
V.  Stoddard,  112  Mich.  687,  71  N.  W. 
524;  Scott  V.  Flowers,  60  Neb,  675,  84 
N,  W.  81. 

A  separate  issue  should  be  submitted 
as  to  the  damage  arising  on  each  cause 
of  action  in  order  to  avoid  a  miscar- 
riage if  one  is  not  sustained  on  appeal. 
Kelly  r.  Durham  Traction  Co.,  133  N.  C, 
418,  45  S.  E.  826, 

10.  Tyson  r.  Bauland  Co.,  68  App. 
Div.  310,  74  N.  Y.  Supp.  59;  Ring  v. 
Mitchell,  45  Misc.  493,  92  N.  Y.  Supp. 
749,  affirming  91   N.  Y.   Siipp.   1110. 

11.  Marks  V.  Townsend,  97  N,  Y, 
590, 

12.  Stahl  V.  Roof,  164  N,  Y,  162, 
58  N,  E,  13,  reversing  49  N.  Y.  Supp, 
1144, 

13.  Atchison,  T.  &  S,  P,  R,  Co,  V. 
Rice,  36  Kan.  593,  14  Pac.  229;  Wells 
V.  Johnston,  52  La.  Ann.  713,  27  So. 
185. 

"The  mere  fact  that,  in  the  state- 
racut    of   a    cause   of   action,     plaintiff 
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V.  THE  ANSWER.  —  A.  The  General  Issue.  —  The  only  de- 
fenses open  to  the  defendant  are  either  (1)  a  denial  of  the  imprison- 
ment; or  (2)  a  justification  thereof."  Matter  in  mitigation  of  dam- 
ages, however,  may  also  be  pleaded.^^  The  first  defense  is  sufficiently 
pleaded  by  a  general  denial,  which  raises  the  whole  issue,^"  and  is 
sufficient  to  let  in  any  evidence  which  tends  to  controvert  the  case  laid 
in  the  complaint." 

B.  Justification.  —  1.  In  General.  —  Evidence  by  way  of  justifi- 
cation is  not  generally  admissible  under  the  general  issue.^^  Such 
matter,  therefore,  must  be  specially  pleaded  in  order  to  be  available.^" 
The  allegations  of  the  complaint  may  be  such,  however,  that  a  general 


uses  allegations  which  would  cause  the 
action  to  be  sustainable  as  one  for 
malicious  prosecution,  would  not  fail 
as  one  for  false  imprisonment,  where 
the  other  averments  are  of  a  charac- 
ter to  maintain  it  as  such.  Though  the 
pleadings  and  the  evidence  might  not 
warrant  a  judgment  for  damages  for 
malicious  prosecution,  they  might  jus- 
tify a  judgment  for  false  imprison- 
ment. The  presence  in  plaintiff's  peti- 
tion of  charges  against  defendant  of 
haAnng  acted  maliciously  and  without 
probable  cause  was  doubtless  by  way 
of  aggravation,  and  to  affect  the  ques- 
tion of  damages."  Wells  r.  Johnston, 
52  La.  Ann.  713,  27  So.  185. 

14.  Kroeger  v.  Passmore,  36  Mont. 
504,  93  Pac.  805,  14  L.  R.  A.  (N.  S.) 
988. 

Both  Defenses  May  Be  Pleaded. — A 
denial  of  some  of  the  facts  alleged  in 
the  complaint  and  a  confession  of 
others  does  not  make  the  answer 
double.  Weser  v.  Welty,  18  Ind.  App. 
664,  47  K  E.  GSQ.  And  see  Jewett 
V.  Locke,  6  Gray  (Mass.)  233.  But 
see  Gambill  v.  Fuqua,  148  Ala.  448, 
42   So.   735. 

Defects  in  the  answer  may  be  cured 
by  the  allegations  of  the  replication 
(Edger  v.  Burke,  96  Md.  715,  54  Atl. 
986) ;  or  by  verdict  (Parker  v.  Langly, 
10   Mod.   145,   88   Eng.   Eeprint   667). 

15.  See  infra,  V,  C. 

16.  Gambill  v.  Fuqua,  148  Ala.  448, 
42  So.  735;  East  v.  Brooklyn  Hts.  E. 
Co.,  115  App.  Div.  683,  101  N.  Y. 
Supp.  364;  Jacobs  v.  W'anamaker,  77 
Misc.  563,  138  N.  Y.  Supp.  387. 

17.  Newell,  Mai.  Pros.  416,  and  the 
following  cases:  U.  S. — Pritchett  v. 
Sullivan,  182  Fed.  480,  104  C.  C.  A. 
624.  Ind. — Crookshank  v.  Kellogg,  8 
Blackf.    256.      Mass. — Dixon     v.     New 


England  R.  E.,  179  Mass.  242,  60  N.  E. 
581.  N.  y.— East  v.  Brooklyn  H.  E. 
Co.,  115  App.  Div.  683,  101  N.  Y. 
Supp.  364;  Maher  v.  Potter,  112  N.  Y. 
Supp.  102.  Pa. — Eussell  v.  Shuster,  8 
Watts  &  S.  308.  S.  D.— Richardson  v. 
Huston,  10  S.  D.  484,  74  N.  W.  234. 

Under  the  general  denial  the  defend- 
ant may  introduce  any  evidence  which 
tends  to  show  that  he  did  not  cause 
the  arrest.  Pandjiris  v.  Hartman,  196 
M:o.  539,  94  S.  W.  270. 

A  motion  to  strike  is  the  proper 
mode  of  reaching  matter  unnecessarily 
pleaded  because  provable  under  the 
general  issue.  Crookshank  v.  Kellogg, 
8  Blackf.  (Ind.)  256,  demurrer  over- 
ruled. 

18.  Ala. — Gambill  t\  Fuqua,  148  Ala. 
448,  42  So.  735.  Ga.— Ocean  S.  S.  Co. 
V.  Williams,  69  Ga.  251.  Md.— Edger 
V.  Burke,  96  Md.  715,  54  Atl.  986. 
Mass. — Dixon  v.  New  England  R.  R. 
179  Mass.  242,  60  N.  E.  581.  Mo. 
Hoagland  t>.  Forest  Park  H.  A.  Co., 
170  Mo.  335,  70  S.  W.  878,  94  Am.  St. 
Rep.  740;  Thompson  v.  Buchholz,  107 
Mo.  App.  121,  81  S.  W.  490. 

19.  Ind. — Gallimore  v.  Ammerman, 
39  Ind.  323.  Mo. — Pandjiris  v.  Hart- 
man,  196  Mo.  539,  94  S.  W.  270; 
Thompson  r.  Buchholz,  107  Mo.  App. 
121,  81  S.  W.  490.  Tex. — Texas  Mid- 
land R.  E.  t\  Dean,  98  Tex.  517,  85  S. 
W.  1135,  70  L.  E.  A.  943,  injury  to 
character. 

A  denial  and  also  matter  by  way 
of  justification  are  not  inconsistent  de- 
fenses. Jewett  V.  Locke,  6  Gray 
(Mass.)   233. 

"Whoever  assaults  or  imprisons  an- 
other must  justify  himself  by  showing 
specially  to  the  court  that  the  act  was 
lawful."     1   Chit.  PI.  501. 
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denial  thereof  puts  in  issue  facts  which  usually  arise  only  by  way  of 
justification.^*^ 

A  plea  is  defective  unless  it  states  the  facts  and  circumstances 
constituting  the  justification  pleaded  so  that  the  plaintiff  may  be 
apprised  of  them  and  the  court  may  judge  of    their    sufQciency.^^ 

A  joint  plea  by  several  defendants  is  insufficient  as  to  any  one  unless 
sufficient  as  to  all.^^ 

Plea  Must  Be  Certain.  —  A  plea  is  bad  if  it  does  not  identify  the  act 
relied  on  as  a  justification  with  the  wrongs  counted  on  for  a  recovery.-^ 

2.  Legal  Authority.  —  If  the  defendant  seeks  to  justify  under  legal 
or  judicial  authority  or  process  he  must  plead  facts  sufficient  to  bring 
himself  within  the  exemption  conferred  thereby.^*     The  plea  is  bad 


20.  U.  S.— Pritchett  v.  Sullivan,  182 
Fed.  480,  104  C.  C.  A.  624.  N.  T. 
Maher  v.  Potter,  112  N.  Y.  Supp.  102. 
S.  D. — Richardson  v.  Huston,  10  S.  D. 
484,  74  N.  W.  234.  Va.— City  Gas  Co. 
V.  Poudre,  74  S.  E.  158,  grounds  of  de- 
fense were   not  filed. 

21.  See  1  Chit.  PI.  (16th  Am.  ed.) 
258;  1  Steph.  PI.  (5th  ed.)  356,  and  the 
following  cases:  U.  S. — Bean  v.  Beck- 
with,  18  Wall.  510,  21  L.  ed.  849.  Ga. 
Ocean  S.  S.  Co.  v.  Williams,  69  Ga.  251, 
plea  BufScient.  Ind. — Goodwine  v. 
Stephens,  63  Ind.  112  (justification  of 
action  upon  call  of  an  officer,  held  suf- 
ficient) ;  Wasson  f.  Canfield,  6  Blackf. 
406,  grounds  of  suspicion  and  belief 
must  be  set  out.  Plea  held  good.  Md. 
Edger  v.  Burke,  96  Md.  715,  54  Atl. 
986,   plea   defective. 

Leading  Case. — Mure  v.  Kay,  4 
Taunt.    (Eng.)   43. 

22.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955;  Poulk  v.  Slocum,  3  Blackf. 
(Ind.)   421. 

23.  Ala. — Smith  v.  Roebuck,  155 
Ala.  395,  46  So.  455.  Ind.— Young  v. 
Warder,  94  Ind.  357;  Scircle  v.  Neeves, 
47  Ind.  289;  Gallimore  v.  Ammerman, 
39  Ind.  323;  Weser  v.  Welty,  18  Ind. 
App.  664,  47  N.  E.  639.  Vt.— Kent  v. 
Miles,   67  Vt.   48,  33  Atl.   768. 

An  allegation  that  the  trespasses 
"are  the  supposed  trespasses  in.  the 
said  declaration  mentioned,  and  where- 
of the  said  plaintiff  hath  above  made 
complaint  against  the  said  defendant" 
(3  Chit.  PI.  1081),  or  some  equivalent 
allegation,  seems  to  be  essential  (Galli- 
more V.  Ammerman,  39  Ind.  323). 

An  allegation  that  the  imprison- 
ment justified  "is  the  imprisonment 
complained  of  by  the  plaintiffs,"  is 
held  sufficient  in  Scircle  v.  Neeves,  47 
Ind.  289. 


24.  U.  S. — Anderson  v.  Dunn,  6 
Wheat.  204,  5  L.  ed.  242.  Ala.— Mitch- 
ell V.  Gambill,  140  Ala.  545,  37  So. 
402;  Gambill  v.  Schmuck,  131  Ala.  321, 
31  So.  604.  Ark.— Peck  v.  Rooks,  22 
Ark.  221,  insufficient.  111. — Fanny  v. 
Montgomery,  1  III.  247.  Ind. — Boaz  v. 
Tate,  43  Ind.  60.  Md.— Edger  v.  Burke, 
96  Md.  7.15,  54  Atl.  986.  Mo.— Thomp- 
son V.  Buchholz,  107  Mo.  App.  121,  81 
S.  W.  490.  N.  Y.— Gibson  v.  McDon- 
ald, 139  App.  Div.  51,  123  N.  Y.  Supp. 
504. 

"It  is  an  old  rule  of  pleading, 
which,  in  the  modern  progress  of  sim- 
plifying pleadings,  has  not  lost  its  vir- 
tue, that  whenever  one  justifies  in  a 
special  plea  an  act  which  in  itself  con- 
stitutes at  common  law  a  wrong,  upon 
the  process,  order,  or  authority  of  an- 
other, he  must  set  forth  substantially 
and  in  a  traversable  form  the  process, 
order,  or  authority  relied  upon,  and 
that  no  mere  averment  of  its  legal 
effect,  without  other  statement,  will 
answer.  In  other  words,  if  a  defend- 
ant has  cause  of  justification  for  an 
alleged  trespass,  and  undertakes  to 
plead  it,  he  must  set  it  forth  in  its 
essential  particulars,  so  that  the  plain- 
tiff may  be  apprised  of  its  nature  and 
take  issue  upon  it  if*  he  desires,  and  so 
that  the  court  may  be  able  to  judge  of 
its  sufficienev. "  Bean  v.  Beckwith,  18 
Wall.  (U.  S.)  510,  21  L.  ed.  849. 

Arrest  Without  Warrant.  —  Ga.  — 
Ocean  S.  S.  Co.  v.  Williams,  69  Ga.  251, 
111. — Von  Kettler  v.  Johnson,  57  111. 
109;  Dodds  v.  Board,  43  HI.  95  (must 
aver  that  the  arrest  was  made  by  an 
oflicer  authorized  to  make  arrests). 
Eng. — Mathews  v.  Biddulph,  3  Mann. 
&  G.  390,  42  E.  C.  L.  209;  Wheeler  v. 
Whiting,  9  Car.  &  P.  262,  38  E.  C.  L. 
111. 
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if  it  does  not  set  out  a  legal  writ  sufficient  to  justify  the  arrest  of 
the  plaintiff.-^  If  the  return  day  of  the  writ  is  passed  the  officer 
must  allege  his  return,  or  show  sufficient  reason  for  not  making  it.-^ 
If  the  order  or  process  proceeds  from  a  court  of  limited  and  not  gen- 
eral jurisdiction,  defendant  must  state  such  facts  as  will  show  that 
the  court  had  jurisdiction  of  the  subject-matter  of  the  controversy, 
and  of  the  person  of  the  party.-^  These  matters  should  not  be  specially 
pleaded,  however,  when  they  are  admissible  under  the  general  issue.-** 

3,  Probable  Cause  and  Want  of  Malice.  —  Probable  cause  and 
want  of  malice  must  be  specially  pleaded  in  order  to  be  available  as 
a  defense,^''  unless  the  complaint  alleges  that  the  arrest  was  without 
reasonable  cause,^°  since  the  burden  of  proof  as  to  these  issues  is  on 
the  defendant  in  false  imprisonment,^^  contrary  to  the  rule  in  malicious 
prosecution.^^ 

C.  Mitigation  of  Damages.  —  The  defendant  may  introduce  evi- 
dence to  prevent  the  awarding  of  exemplary  damages  under  the  general 
issue.'^^  Nevertheless,  it  is  not  improper  to  plead  facts  to  rebut  the 
inference  of  malice  or  want  of  probable  cause,  as  to  any  part  of  the 
w^rong,^*  in  order  to  mitigate  exemplary  or  punitive  damages.^^    Good 


Motion  to  strike  is  proper  if  facts 
alleged  are  irrelevant.  Beckett  v.  Law- 
rence, 7  Abb.  Pr.  N.  S.  (N.  Y.)  403. 

25.  Peek  v.  Eooks,  22  Ark.  221; 
Smitli  V.  M'Guire,  5  Litt.  (Ky.)  302 
(must  allege  what  the  precept  com- 
manded the  defendant  to  do). 

26.  Caldwell  v.  Kenworthy,  31  Ind. 
238;  May  v.  Sly,  5  Blackf.  (Ind.)  206; 
Davis  V.  Bush,  4  Blackf.  (Ind.)  330. 

27.  Ala. — Smith  v.  Eoebuck,  155 
Ala.  395,  46  So.  455;  Heard  v.  Harris, 
€8  Ala.  43;  Busteed  v.  Parsons,  54  Ala. 
393,  25  Am.  Eep.  688;  Craig  v.  Burnett, 
32  Ala.  728.  111.— Von  Kettler  v. 
Johnson,  57  111.  109.  Ind.— Poulk  V. 
Slocum,  3  Blackf.  421. 

28.  East  V.  Brooklyn  Hts.  E.  Co., 
115  App.  Div.  683,  101  N.  Y.  Supp. 
364;  Maher  v.  Potter,  112  N.  Y.  Supp. 
102  (such  allegations  are  demurrable 
when  pleaded  as  a  separate  defense). 
And  see  supra,  V,-  A. 

"A  general  denial  alone  is  the  cor- 
rect and  scientific  answer  to  a  com- 
plaint for  false  imprisonment  .  •  . 
and  raises  the  whole  issue  on  the  com- 
plaint." East  V.  Brooklyn  Hts.  E.  Co., 
115  App.  Div.  683,  101  N.  Y.  Supp. 
364. 

29.  Ala. — Eich  v.  M<Inerny,  103 
Ala.  345,  15  So.  663,  49  Am.  St.  Eep. 
32.  Ga. — Ocean  S.  S.  Co.  v.  Williams, 
69  Ga.  251.  111.— Blalock  v.  Eandall, 
76  111.  224;  Dodds  v.  Board,  43  111.  95. 
Micli. — White    v.    McQueen,    96    Mich. 
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249,  55  N.  W.  843.  Mo. — Thompson  v. 
Buchholz,  107  Mo.  App.  121,  81  S.  W. 
490.  N.  Y.— Brown  v.  Chadsey,  39 
Barb.   253. 

Probable  cause  and  want  of  malice 
are  not  always  a  defense  (Wood  v. 
Olson,  117  111.  App.  128;  Markey  v. 
Griffin,  109  111.  App.  212;  supra,  1,  B, 
1,  b),  but  are  nevertheless  sometimes 
admissible  to  mitigate  damages,  though 
not  to  defeat  the  action  (Parke  v.  Fell- 
man,  145  App.  Div.  836,  130  N.  Y. 
Supp.   361;   mfra,  V,   C). 

30.  When  the  plaintiff  alleges  want 
of  probable  causes  for  the  arrest,  the 
defendant  may  show  under  the  general 
issue  the  existence  of  such  cause. 
Pritchett  V.  Sullivan,  182  Fed.  480,  104 
C.  C.  A.  624. 

31.  Cal. — Sebring  v.  Harris  (Cal. 
App.),  128  Pae.  7.  la.— Snyder  v. 
Thompson,  134  Iowa  725,  112  N.  W. 
239.  N.  Y. — Schults  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  83  N.  E.  41; 
Parke  v.  Fellman,  145  App.  Div.  836, 
130  N.  Y.  Supp.  361. 

32.  McAleer  v.  Good,  216  Pa.  473,  65 
Atl,  934,  116  Am.  St.  Eep.  782,  10  L. 
E.  A.  (N.  S.)  303;  McCarthy  v.  De 
Armit,  99  Pa.  63.  And  see  the  title 
' '  Malicious   Prosecution. ' ' 

33.  Eichardson  r.  Huston,  10  S.  D. 
484,  74  K  W.  234. 

34.  Poland  v.  Johnson,  16  Abb.  Pr. 
(N.  Y.)   235. 

35.  N,   J". — Brown   v,    Thompson,    75 
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faith  or  absence  of  malice  will  not  relieve  the  defendant  of  actual 
damages,  however.^" 

VI.  THE  REPLICATION.  —  If  the  defendant  attempts  to  justify 
under  judicial  authority,^^  the  replication  must  allege  facts  in  avoid- 
ance thereof,^^  which  are  sufficient  to  remove  the  presumption  of  ex- 
emption which  W'Ould  otherwise  protect  the  defendant;^®  otherwise  it 
is  obnoxious  to  demurrer.*'' 

VII.  CRIMINAL  PROSECUTION.  —  A.  The  Indictment.  —  The 
indictment  must  state  facts  sufficient  to  bring  the  offense  within  the 
statute,*^  and  charge  an  arrest  or  imprisonment  without  legal  author- 
ity,*^ not  merely  contrary  to  the  form  of  the  statute,*^ 

B.  Defenses.  —  The  rules  as  to  defense  in  a  criminal  prosecution 
are  substantially  the  same  as  in  a  civil  action.**  The  plea  of  not 
guilty  is  sufficient  to  admit  any  matter  by  way  of  defense.*^ 


K  J.  L.  832,  70  Atl.  172.  N.  Y.— 
Beckett  v.  Lawrence,  7  Abb.  Pr.  (N. 
S.)  403;  Gibson  v.  McDonald,  139  App. 
Div.  51,  123  K  Y.  Supp.  504.  Tex. 
Newburn  r.  Durham,  10  Tex.  Civ.  App. 
655,  32  S.  W.  112. 

36.  Kan. — Gamier  v.  Squires,  62 
Kan.  321,  62  Pae.  1005;  Arkansas  City 
Bank  v.  McDowell,-  7  Kan.  App.  568, 
52  Pae.  56.  N.  Y.— Stevens  t\  0  'Neill, 
51  App.  Div.  364.  64  N.  Y.  Supp.  663. 
Tex.— Taylor  v.  Hearn  Bros.,  133  S.  W. 
301.  Vt.— Tenney  v.  Harvey,  63  Vt. 
520,  22  Atl.  659. 

37.  See  supra,  Y,  B,  2. 

38.  Breek  v.  Blanchard,  22  N.  H. 
303,  abuse  of  process  which  removed 
the  protection   afforded  thereby. 

39.  U.  S.— United  States  v.  Mc- 
Neily,  72  Fed.  972,  19  C.  C.  A.  318. 
Kan. — Arkansas  City  Bank  v.  Mc- 
Dowell, 7  Kan.  App.  568,  52  Pae.  56, 
want  of  jurisdiction.  Md. — Yingling 
V.  Hoppe,  9  Gill.  310.  N.  Y.— Willis  v. 
Havemever,  5  Duer  447.  Vt. — Kent  r. 
Miles,   65  Vt.   582,  27  Atl.   194. 

40.  Conn.  —  Wooster  v.  Parsons, 
Kirbv  110.  N.  H.— Fowler  v.  Watkins, 
1  N.^H.  251.  N.  J.— Booth  i\  Kurrus, 
55  N.   J.  L.   270,  26  Atl.  1013. 

Replication  held  insufficient  because 
the  lack  of  jurisdiction  did  not  appear 
on  the  face  of  the  proceedings  and  it 


was  too  late  to  show  it  by  matter 
dehors  the  record.  Wooster  v.  Parsons, 
Kirby   (Conn.)    110. 

41.  Fla.— Eoss  r.  State,  15  Fla.  55. 
N.  C— State  v.  Lunsford,  81  K  C.  528. 
Tex.— Maner  r.  State,  8  Tex.  App.  361. 

See  generally  the  title  "Indictment 
and  Information." 

It  is  sufficient  if  it  charges  a  crime 
under  the  rules  of  the  common  law. 
Davies  v.  State,  72  Wis.  54,  38  N.  W. 
722. 

Indictment  may  include  assault  and 
battery  and  false  imprisonment.  State 
V.  Lunsford,  81  N.  C.  528. 

42.  Waterman  v.  State,  13  Fla.  683; 
United  States  v.  Lapoint,  Morris  (Iowa) 
146. 

43.  Eedfield  v.  State,  24  Tex.  133. 

44.  Floyd  v.  State.  12  Ark.  43,  54 
Am.  Dec.  250;  Fletcher  v.  People,  52 
111.  395.     See  supra,  V. 

45.  State  v.  Hill,  2  Speers  (S.  C.) 
150;  Staples  v.  State,  14  Tex.  App. 
136. 

Since  the  indictment  must  charge 
want  of  lawful  authority,  matter  by 
way  of  justification  is  admissible  under 
this  plea,  as  it  would  be  in  such  eases 
in  the  civil  action.     See  supra,  V,  B,  2. 

Defendant  may  waive  jury,  since 
false  imprisonment  is  only  a  misde- 
meanor. Brewster  r.  People,  183  111. 
143,  55  N.  E.  640. 
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Scope.  —  This  title  deals  only  with  the  distinct  statutory  offense  of 
falsely  personating  another  as  distinguished  from  those  cases  wherein 
the  impersonation  is  merely  one  of  the  incidents  to  or  elements  of,  the 
commission  of  some  other  distinct  offense. 

Definition — False  personation  is  the  statutory  offense  of  unlawfully 
assuming  to  be  some  other  person,  or  to  possess  his  official  character, 
usually  with  the  intent  to  gain  to  oneself  some  undue  advantage  over 
the  one  impersonated  or  over  third  parties  who  are  deceived  thereby.^ 


1.    Offense    Is    Purely    Statutory. — 

"In  all  other  cases,  not  made  felony 
by  statute,  the  bare  fact  of  personating 
another,  though  for  the  purpose  of 
fraud,  can  in  no  instance  amount  to 
more  than  a  cheat  or  misdemeanor  at 
common  law,  and  punishable  as  such." 

2  East    P.  C,  ch.  20,  §6,  p.  1010. 

The  early  English  statutes  were  di- 
rected to  the  offense  of  impersonating 
stockholders  (see  8  Geo.  1,  ch.  22,  §1; 
31  Geo.  2,  ch.  22,  §77;  4  Geo.  3,  ch. 
25,  §15),  impersonating  seamen  and 
pensioners  entitled  to  prize  and  bounty 
money    (see    31    Geo.    2,    ch.    10,    §24; 

3  Geo.  3,  ch.  16,  §6),  and  to  imper- 
sonating bail,  etc.  (21  Jae.  1,  ch.  26, 
§2;  4  W.  &  M.,  ch.  4,  §1).  See  also 
2  East    P.  C.  ch.  20,  pp.  1004-1011. 

The  American  statutes  follow  the 
general  lines  of  these  old  English  laws, 
but  have  been  simplified  and  extended, 
the  evident  purpose  of  the  legislature 
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being  to  cover  false  personations  which 
are  evidently  against  good  morals  and 
a  menace  to  society  and  property  but 
which  lack  the  essential  elements  of 
other  specific  crimes.  For  example  see, 
U.  S.— Rev.  St.,  §5448,  Grim.  Code, 
Mar.  4,  1909,  §32.  Ark.— Kirby's  Dig., 
1904,  §1692.  Cal.— Penal  Code,  §529. 
Fla.— Gen.  St.,  1906,  §§3321,  3507,  3745. 
Ky.— Carroll's  St.,  1909,  §§1209,  1213. 
Mass.— Rev.  Laws,  1902,  ch.  108,  §37, 
ch.  152,  §37,  ch.  210,  §33.  Minn.— Rev. 
Laws,  1905,  §§5102,  5104,  2078.  Tenn. 
Shannon's  Code,  §§6730,  6731.  Tex. 
Penal  Code,  art.  293. 

Assuming  To  Be  Another  Person 
Rather  Than  To  Have  a  Particular 
Character. — In  People  v.  Knox,  119  Cal. 
73,  51  Pac.  19,  and  in  People  v.  Maurin, 
77  Cal.  436,  19  Pac.  832,  the  gist  of 
the  offense  is  said  to  be  the  pretense 
of  being  some  other  person,  and  not 
the   mere   false   assumption   of   an   offi- 


FALSE  PERSONATION 


973 


I.  INDICTMENT.^  —  A.  Following  Language  of  Statute. — 
An  indictment  in  the  language  of  the  statute  is  generally  sufficient,^ 
but,  of  course,  care  must  be  taken  to  include  all  the  statutory  elements 
of  the  offense.* 


cial  or  other  character  or  capacity 
which  the  defendant  did  not  have.  The 
code  has  been  amended  since  these  de- 
cisions, and  reads:  "Every  person  who 
falsely  personates  another,  in  either  his 
private  or  official  capacity,  and  in  such 
assumed  character,"  etc.  Penal  Code, 
§529. 

Distinctions  Between  False  Persona- 
tion and  Forgery. — See  People  v. 
Maurin,  77  Cal.  436,  19  Pac.  832.  In 
2  East's  P.  C,  ch.  20,  §1,  the  offense 
of  falsely  personating  proprietors  of 
public  stocks  is  said  to  be  "in  its  na- 
ture nearly  allied  to  forgery." 

Distinction  Between  Defrauding  by 
False  Personation  and  Inducing  a  Sale 
by  False  Representations. — See  United 
States  r.  Eush,  196  Fed.  579. 

Distinction  Between  Personating  An- 
other and  Contracting  a  Marriage;  and 
Falsely  Pretending  To  Be  Another's 
Spouse. — Hodecker  v.  Strieker,  20  App. 
Div.  245,  46  N.  Y.  Supp.  808,  was  a 
civil  action  by  the  true  wife  against 
a  woman  who  had  unlawfully  assumed 
the  relation  of  wife  to  plaintiff's  hus- 
band. The  true  wife  was  held  to  have 
no  cause  of  action,  despite  the  code 
provision  against  contracting  marriage 
by  false  personation.  See  also  Rex  v. 
Robinson,  1  Leach  37,  where  parties 
were  found  guilty  of  conspiracy  who 
contracted  a  marriage  falsely  assuming 
to  be  other  parties;  and  East's  P.  C, 
ch.  20,  §6,  p.  1010,  where  it  is  pointed 
out  that  there  could  be  no  conviction 
for  the  personation  alone  without  the 
conspiracy.  But  compare  Edgar  v. 
State,  96  Tenn.  690,  36  S.  W.  379, 
where  a  conviction  is  sustained  on  evi- 
dence that  defendant  impersonated  a 
husband  in  an  attempt  by  the  wife  to 
obtain  a  divorce,  and  accepted  service 
of  the  papers. 

Distinction  Between  Falsely  Imper- 
sonating an  Officer  and  False  Assump- 
tion of  Authority  by  an  Officer. — See 
Com.  V.  WolfTord,  136  Ky.  239,  124  S. 
W.  288,  where  an  officer  pretended  to 
have  authority  to  collect  a  tax  which 
was  not  in  fact  due.  See  also  State  v. 
Withers,  66  Tenn.  16. 

Intent  To  Defraud  as  aJi  Element 
See  United  States  v.  Taylor,  108  Fed. 


621 ;  United  States  v.  Bradford,  53  Fed. 
542. 

Relief  of  Bail  Who  Has  Been  Falsely 
Personated. — In  Renoard  v.  Noble,  2 
Johns.  Cas.  (N.  Y.)  293,  it  is  suggested 
that  where  bail  has  been  feloniously 
personated,  the  court  will  not  direct  a 
vacatur  until  there  has  been  a  previous 
prosecution  of  the  felon  for  his  false 
personation.  See  also  the  title  "Re- 
cognizances." 

2.  See  generally  the  title  "Indict- 
ment and  Liformation." 

3.  So  held  under  U.  S.  Rev.  St., 
§5448,  Crim.  Code,  March  4,  1909,  §32, 
which  reads:  "Whoever  with  intent 
to  defraud  either  the  United  States  or 
any  person  shall  falsely  assume  or  pre- 
tend to  be  an  officer  or  employe  acting 
under  the  authority  of  the  United 
States,  or  any  department,  or  any  of- 
ficer of  the  government  thereof,  and 
shall  take  upon  himself  to  act  as  such, 
or  shall  in  such  pretended  character 
demand  or  obtain  from  any  person  or 
from  the  United  States  or  any  depart- 
ment, or  any  officer  of  the  government 
thereof,  any  money,  paper,  document, 
or  other  valuable  thing,  shall  be  fined," 
etc.  United  States  v.  Brown,  119  Fed. 
482;  United  States  v.  Ballard,  118  Fed. 
757.  Compare  United  States  v.  Rush, 
196  Fed.  579. 

In  Com.  V.  Vaughn,  140  Ky.  559,  131 
S.  W.  396,  the  indictment  read:  "did 
unlawfully,  falsely  and  fraudulently 
represent  and  personate  one  Henry 
Vaughn,  of  Gabe,  Kentucky,  and  in 
such  assumed  character  did  deceitfully 
recover  from  the  agent  of  the  Adams 
Express  Company  at  Greensburg,  Ken- 
tucky, valuable  property,  to-wit,  one 
jug  of  whiskey  intended  to  be  delivered 
to  the  individual  as  personated,  to-wit, 
Henry  Vaughn  of  Gabe,  Kentucky, 
with  the  purpose  to  and  did  appro- 
priate the  same  to  his  own  use,  con- 
trary to  the  form  of  the  statute,"  etc. 
This  the  court  says  "follows  closely 
the  language  of  the  statute  and  suffi- 
ciently states  the  facts  constituting  the 
offense  to  apprise  the  defendant  of  the 
accusation  which  he  is  to  meet." 

4.  So  in  Goodson  v.  State,  29  Fla. 
511,  10  So.  738,  30  Am.  St.  Rep.   139, 
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B.  Duplicity.  —  Wliere  the  statute  denounces  distinct  offenses, 
though  closely  related,  care  must  be  taken  not  to  include  them  in  the 
same  count."^  But  the  usual  rule  obtains  that  what  the  statute  forbids 
disjunctively  may  be  charged  conjunctively.* 

C.  Particularity  in  Charging  Facts.  —  It  has  been  held  that 
the  facts  must  be  given  as  minutely  and  particularly  as  would  be  re- 
quired in  an  indictment  for  a  common  law  cheat.^ 

D.  Impersonation  in  Judicial  Proceedings.  —  It  is  sufficient  to 
charge  the  act  itself  and  the  facts  connected  therewith  without  spe- 
cifically showing  how  the  person  impersonated  was  prejudiced  thereby.^ 


an  indictment  was  quashed  which 
failed  in  any  manner  to  allege  the 
statutory  elements  that  the  property 
obtained  was  "intended  by  the  party 
from  whom  he  got  it  to  be  delivered 
to  the  party  alleged  to  have  been 
falsely  personated,"  or  that  defendant 
received  the  property  "with  intent  to 
convert  the  same  to  his  own  use." 
The  false  pretense  was  alleged  and 
that  thereby  defendant  "did  then  and 
there  unlawfully,  knowingly  and  de- 
signedly fraudulently  obtain,"  etc., 
with  intent  to  cheat  and  defraud," 
etc.  See  also  Jones  v.  State,  22  Fla. 
532. 

So  under  some  statutes  it  is  not  suf- 
ficient to  allege  merely  the  imperson- 
ating an  officer  but  there  must  be  a 
direct  allegation  that  defendant  took 
upon  himself  "to  act  as  such."  See 
Com.  V.  Wolcott,  10  Cush.  (Mass.)  61; 
People  V.  Cronin,  80  Mich,  646,  45  N. 
W.  479. 

So  under  a  statute  forbidding  the 
personation  of  any  person  "entitled 
or  supposed  to  be  entitled  to  wages, 
pay,  prize-money,"  etc.,  for  services 
performed  on  board  His  Majesty's 
ships,  etc.,  the  indictment  must  charge 
the  personating  of  some  person  who 
had  belonged  to  the  ship.  Eex  v.  Tan- 
net,  1  Brit.  Grim.  Cas.  (R.  &  E.)  351. 
5.  In  United  States  v.  Taylor,  108 
Fed  621,  the  indictment  charged  "that 
the  defendant  'feloniously  and  unlaw- 
fully, with  intent  to  defraud  one  J.  E. 
Holbroke,  did  falsely  assume  and  pre- 
tend to  be  an  officer  or  employe  acting 
tinder  the  authority  of  the  treasury 
department  of  the  United  States,  to- 
wit,  a  United  States  detective  and  sec- 
ret service  operator,  and  did  then  and 
there  falsely,  and  with  intent  to  de- 
fraud said  J.  E.  Holbroke,  take  upon 
himself  to  act  as  such  officer  or  em- 
ploye   so    as    aforesaid.    .     .     . '      The 
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foregoing  part  of  the  indictment  is 
manifestly  intended  to  charge  the  first 
offense  which  I  have  hereinbefore 
specified.  The  indictment  then  pro- 
ceeds in  the  same  count,  and  as  a  part 
of  the  sentence  already  broken,  as  fol- 
lows: 'And  did  then  and  there,  in 
such  assumed  and  pretended  character 
as  such  officer  and  employe  of  the 
United  States,  demand  and  receive  the 
sum  of  $10,  lawful  money  of  the  United 
States.'  It  cannot,  I  think,  be  success- 
fully denied  that  this  single  count  of 
the  indictment  undertakes  to  charge 
the  two  separate  offenses  already  seen 
to  be  denounced  by  the  act  in  question, 
and  is  therefore  bad  for  duplicity." 
Com-pare  United  States  v.  Ballard,  118 
Fed.  757;  United  States  v.  Curtain,  43 
Fed,  433, 

6.  It  is  proper  under  the  statute  to 
charge  "did  demand  and  obtain,"  and 
it  would  not  have  been  good  pleading 
to  charge  the  act  disjunctively.  United 
States  V.  Ballard,   118   Fed.   757, 

7.  See  Kirtley  v.  State,  38  Ark.  543, 
where  an  indictment  was  held  suffi- 
cient which  read  "did  represent  and 
personate  one  J.  P.  Allnutt,  and  in 
such  assumed  character,  unlawfully  and 
feloniously  did  receive  from  one  B.  H, 
Montgomery  the  sum  of  twenty  dol- 
lars." 

8.  The  indictment  charged  that  in 
a  certain  proceeding  brought  by  a  wife 
for  divorce  against  her  husband,  R.  B. 
Davidson,  the  defendant  "did  falsely, 
fraudulently  and  feloniously  personate 
the  said  R.  B.  Davidson,  and  .accept 
and  receive  from  the  officer  charged 
vpith  the  execution  of  process,  service 
of  the  same,  together  with  a  copy  of 
the  bill  filed  in  said  cause,  with  the 
intent  then  and  there  to  prejudice  the 
interest  of  said  R.  B.  Davidson."  This 
is  held  to  sufficiently  charge  the  of- 
fense  without   any   further   allegations 
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E.  Impersonation  of  Officers,  —  Where  the  impersonation  is  of 
one  in  his  official  capacity  the  indictment  must  clearly  allege  that 
defendant  was  not  himself  the  officer.^ 

By  the  weight  of  authority  the  name  of  the  officer  impersonated  need 
not  be  given/"  but  there  is  authority  to  the  contrary." 

F.  False  Acknowledgments.  —  Under  a  statute  forbidding  false 
personation  of  another  in  acknowledging  an  instrument  for  registra- 
tion the  instrument  should  be  set  out,  or  an  excuse  given  for  not  doing 
so/-  and  should  specifically  allege  that  the  acknowledgment  was  for 
the  purpose  of  having  the  instrument  recorded/^  and  should  clearly 
show  a  false  impersonation.^*  But  it  is  not  necessary  to  allege  the 
residence  or  whereabouts  of  the  person  impersonated.^^ 

JI.  VARIANCE.  —  The  rule  that  descriptive  averments  must  be 
proved  as  alleged  has  been  strictly  applied/®  even  where  the  averment 
was  unnecessary.^^ 


as  to  how  said  Davidson  's  right  or  in- 
terest could  or  would  be  aifected. 
Edgar  v.  State,  96  Tenn.  690,  36  S.  W. 
379. 

The  statute  reads  "personate  an- 
other in  any  legal  proceeding  before 
a  court  of  competent  jurisdiction,  and 
shall  in  his  assumed  character  do  any 
act  whereby  the  right  or  interest  of 
the  personated  party  is  in  any  way 
affected."     Mill.  &  V.  Code,  §5621. 

9.  "Did  unlawfully,  and  pretending 
to  do  so  under  and  by  the  authority 
as  deputy  for  H.  W.  McGlone,  sheriff 
of  Carter  county,  Kentucky,  and  with- 
out the  warrant  of  law,  collect  of  Chas. 
Davis  a  sum  of  money,  to-wit,  $1.00, 
pretending  and  representing  that  the 
same  was  a  tax  due,"  etc.,  is  defective 
because  it  does  not  amount  to  a  charge 
that  defendant  was  not  the  officer. 
Com  V.  Wolfford,  136  Ky.  239,  124  S. 
W.  288. 

10.  United  States  p.  Brown,  119 
Fed.  482;  Butts  v.  State,  47  Tex.  Crim. 
494,   84  S.   W.   586. 

11.  "The  defendant  is  entitled  to 
be  notified  of  that  fact."  People  v. 
Knox,  119  Cal.  73,  51  Pac.  19. 

12.  Following  the  Texas  rule  as  to 
forgery.  Martin  v.  State,  1  Tex.  App. 
586.  The  indictment  did  not  state, 
except  inferentially,  who  the  grantor 
or  grantee  was. 


13.  In  Martin  t:  State,  1  Tex.  App. 
586,  the  indictment  charged  that  the 
acknowledgment  was  before  the  clerk, 
but,  not  the  purpose  thereof  nor  tho 
purport  of  the  acknowledgment. 

14.  The  indictment  did  not  nega- 
tive the  idea  that  the  grantor  author- 
ized the  defendant  to  make  the  ac- 
knowledgment. Martin  v.  State,  1  Tex. 
App.  586. 

15.  Freeman  v.  State,  20  Tex.  Apn. 
558. 

16.  So  in  Eex  v.  Tannet,  1  Brit. 
Crim.  Cas.  (E.  &  E.)  351,  in  an  indict- 
mentfor  personating  a  seaman  entitled 
to  prize  money  the  name  of  the  seaman 
having  been  alleged  as  Peter  M'Cann, 
and  the  prize  list  showing  there  was  a 
seaman  named  Peter  McCarn,  who  was 
found  by  the  jury  to  be  the  person 
defendant  meant  to  impersonate,  the 
conviction  was  set  aside  because  of  the 
variance. 

17.  The  indictment  read  "did  un- 
lawfully, wilfully  and  falsely  as- 
sume to  be  sheriff  of  said  county, 
in  this,  to-wit,  the  said  (defend- 
ant) did  then  and  there  assume 
and  pretend  to  be  J.  Eoll  Johnson,  and 
then  and  there  take  upon  himself  to 
act  as  such  officer,"  etc.  The  proof 
showed  defendant  merely  represented 
himself  to   be   the   sheriff.     There  was 

Vol.  VIII 


976 


FALSE  PERSONATION 


One  charged  alone  with  the  commission  of  the  offense  cannot  be 
convicted  on  proof  that  another  acting  in  concert  with  him  actually 
did  the  impersonating.^^ 


no  proof  that  he  represented  himself 
to  be  said  Johnson.  This  was  hold  a 
fatal  variance  though  in  fact  said 
Johnson  was  the  sheriff  and  though  the 


allegation  of  his  name  was  not  neces- 
sary. Butts  V.  State,  47  Tex.  Grim. 
494,  84  S.  W.  586. 

18.     Kirtley  v.  State,  38  Ark.  543. 


FALSE  PRETENSES.  —  See  Obtaining  Property  by  False  Pretenses. 

FEDERAL    COURTS. —  See    Bankruptcy    Proceeding's;    Commerce 

Court;  Interstate  Commerce  Commission; 

United  States  Courts. 


FEDERAL  QUESTION. 


See  Removal  of  Causes;    United   States 
Courts. 


FELLOW  SERVANTS.  —  See  Master  and  Servant. 
FICTIONS.  —  See  various  pleading  titles. 
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By  the  Editorial  Staff. 


I.  DEFINITION,  977 

II.  WHEN  FILING  ESSENTIAL,  978 
IIL     TIME  FOR  FILING,  978 

IV.  WHAT  CONSTITUTES  A  SUFFICIENT  FILING,  980 

A.  General  Bule  and  Insufficient  Acts,  980 

B.  Payment  of  Fees  as  Prerequisite  to  Proper  Filing,  982 

C.  lyidorsements,  983 

D.  Entry  of  Filing,  987 

V.  OBJECTIONS  TO  FILING,  988 

VL    EFFECT  OF  FAILURE  OF  OFFICER  TO  FILE,  989 

VII.     WITHDRAWING  PLEADINGS  OR  PAPERS  FROM  FILES, 

VIII. 


989 
COSTS,  990 


CROSS-REFERENCES 

Courts ; 
Exhibits ; 

See  also  the  various  specific  titles  of  pleadings 


Findings; 
Records. 


I.     DEFINITION.  —  A  paper  is  said  to  be  filed,  where  it  is  delivered 
to  the  proper  officer  and  by  him  received  to  be  kept  on  file.^ 


1.  See  1  Bouv.  L.  Diet.  597,  and  the 
following  cases:  Ala. — Phillips  v. 
Beene's  Admr.,  38  Ala.  248.  Ark. 
Brewer  v.  State,  72  Ark.  145,  78  S.  W. 
773;  Bettison  v.  Budd,  21  Ark.  578; 
State  V.  Gowen,  12  Ark.  62;  Thompson 
&  Boyer  v.  Foster,  6  Ark.  208.  Cal. 
Tregambo  v.  Camanche  Mill.  &  Min. 
Co.,  57  Cal.  501.  Fla.  —  Comrs.  of 
Franklin  County  v.  State,  24  Fla.  55, 
3  So.  471.  Ga. — .Jolley  v.  Eutherford, 
112  Ga.  342,  37  S.  E.  358;  Peterson  v. 
Taylor,  15  Ga.  483.  Ind.  —  Hull  ;;. 
Louth,  109  Tnd.  315,  336,  10  N.  E.  270; 
Powers  V.  State,  87  Tnd.  144;  Larnson 
V.  Falls,  6  Ind.  309;  Engleman  v.  State, 

2  Ind.  91;   Naylor  v.  Moody,  2  Blackf. 
247.      Ind.    Ter.— McClellan    i>.    Tootle, 

3  Ind.  Ter.  325,  58  S.  W.  555;  Noyes 


V.  Guy,  2  Ind.  Ter.  205,  48  S.  W.  1056. 
Kan.— State  v.  Heth,  60  Kan.  560,  57 
Pac.  108;  Eathburn  v.  Hamilton,  53 
Kan.  470,  37  Pac.  20;  Wilkinson  v.  El- 
liott, 43  Kan.  590,  23  Pac.  614;  Deners 
V.  Comrs.  of  Cloud  County,  5  Kan.  App. 
271,  47  Pac  567.  La. — State  v.  Lewis, 
49  La.  Ann.  1207,  22  So.  327;  Ford  V. 
Brooks,  35  La.  Ann.  151.  Mich. — Beebe 
V.  Morrell,  76  Mich.  114,  42  N.  W. 
1119,  15  Am.  St.  Eep.  288. _  Minn. 
Gorham  v.  Summers,  25  Minn.  81. 
Miss. — Meridian  Nat.  Bank  v.  Hoyt  & 
Bros.  Co.,  74  Miss.  221,  21  So.  12,  60 
Am.  St.  Eep.  504,  36  L.  E.  A.  796. 
Mont. — Hopkins  v.  Butte  Copper  Co., 
29  Mont.  390,  74  Pac.  1081;  In  re 
Dowar's  Estate,  10  Mont.  426,  25  Pac. 
1026,     Mo.— State  v.  Hockaday,  98  Mo, 
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II.  WHEN  FILING  ESSENTIAL.  —  In  those  jurisdictions  where 
suit  is  begun  by  a  complaint  or  declaration,  it  must  be  filed  before 
process  can  issue  in  such  action,-  or  service  be  obtained  by  publication.^ 

Amended  Pleadings  or  Papers.  —  Good  practice  requires  that  when  a 
pleading  is  amended  in  order  to  be  made  more  specific,  there  should 
be  a  refiling  of  it  as  amended,* 

III.  TIME  FOR  FILING.  —  Statutes  or  rules  of  court  in  most 
states  prescribe  the  time  within  which  various  papers  or  pleadings  must 
be  filed.= 


590,  12  S.  W.  246;  Grubbs  v.  Coues, 
57  Mo.  83.  Neb. — Medland  v.  Linton, 
60  Neb.  249,  82  N.  W.  866.  N.  Y. 
People  V.  Peck,  67  Hun  560,  22  N.  Y 
Supp.  576;  Bishop  v.  Cook,  13  Barb. 
326.  Ore.— In  re  Conant's  Estate,  43 
Ore.  530,  73  Pac.  1018.  S.  D.— Stark- 
weather V.  Bell,  12  S.  D.  146,  80  N.  W. 
183;  Stone  v.  Crow,  2  S.  D.  525,  51 
N.  W.  335.  Tenn.— Fanning  v.  Fly, 
2  Coldw.  486.  Tex.— Hanover  F.  Ins. 
Co.  t\  Shrader,  89  Tex.  35,  32  S.  W. 
872,  33  S.  W.  112,  59  Am.  St.  Eep. 
25,  30  L.  E.  A.  498.  Utah.— Westcott 
17.  Eccles,  3  Utah  258,  2  Pac.  525.  Wis. 
Eastman  v.  Parkinson,  133  Wis.  375, 
113  N.  W.  649;  Witt  v.  Meyer,  69  Wis. 
595,  35  N.  W.  25. 

"Filing"  and  "Entering"  Distin- 
guished.— "Entry"  has  been  defined  as 
"recording  in  due  form  and  order  a 
thing  done  in  court;"  while  "filing" 
is  defined  as  receiving  a  paper  into 
custody,  and  giving  it  a  place  among 
other  papers.  State  v.  Lamm,  9  S.  D. 
418,  69  N.  W.  592.  See  Naylor  v. 
Moody,  2  Blackf.  (Ind.)  247;  Lent  v. 
New  York  &  M.  E.  Co.,  130  N.  Y.  504, 
29  N.  E.  988.  See  Cheney  v.  Inhabit- 
ants of  Dover,  205  Mass.  501,  91  N.  E. 
1005,  pointing  out  that  "entering"  is 
ordinarily  used  as  to  the  commence- 
ment of  proceedings  in  the  superior 
court,  while  in  matters  before  county 
commissioners  the  usual  word  is  "fil- 
ing." 

"Filing"  and  "Service." — Boyd  v. 
Burrel,   60  Cal.   280. 

"Filing"  and  "Docketing." — Bird 
V.  Gilliam,  123   N.   C.   63,  31   S.   E.  267. 

2.  See  statutes  in  various  states, 
and  Keath  i\  Berkley,  7  Ark.  469;  Bai- 
lev  V.  Palmer,  5  Ark.  208;  Baldwin  v. 
Baer,  10  Wash.  414,  37  Pac.  117.  Sec 
also  the  title  "Declaration  and  Com- 
plaint. ' ' 

In  actions  commenced  without  writ, 
the  filing  and  service  of  a  declaration 
is    in    the    nature    of   process    to   bring 
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the    defendant    into    coutt.       Eoth    v. 
Way,   2   Hill    (N.    Y.)    385. 

3.  Waffle  V.  Goble,  53  Barb.  (N.  Y.) 
517. 

And  not  until  a  pleading  or  paper 
has  been  filed  does  it  become  a  part 
of  the  record.  Calhoun  v.  Citizens' 
Banking  Co.,  113  Ga.  621,  38  S.  E, 
977.     See  statutes  of  the  various  states. 

If  the  record  contain  no  replication, 
nor  any  reason  why  it  does  not  appear, 
but  merely  a  notice  that  one  was  filed, 
the  appellate  court  cannot  determine 
what  issue  was  tried,  and  a  judgment 
for  a  plaintiff,  in  opposition  to  a  valid 
plea  in  bar,  must  be  reversed.  Patrick 
V.  Conrad,  Litt.  Sel.  Cas.    (Ky.)    508. 

4.  Eshelman  v.  Snyder,  82  Ind.  498, 
with  a  distinct  docket  entry  of  such 
fact. 

If  the  amendment  is  made  simply 
for  the  purpose  of  making  the  pleading 
conform  to  the  proof,  it  is  not  neces- 
sary to  file  the  amended  pleading. 
Stewart  v.  Knight,  etc.  Co.  (Ind.  App.), 
71  N.  E.  182. 

5.  See  the  statutes  of  the  several 
states  and  the  following  cases:  Ala, 
Trammell  v.  Vane,  62  Ala.  301.  CaL 
Wood  V.  Fobes,  5  Cal.  62.  Fla.— Cook 
V.  Cook,  18  Fla.  634.  111.— Johnson  v. 
Noble,  37  HI.  App.  314.  la.— Harman 
V.  Goodrich,  1  Greene,  13.  Mich. 
Eeid  i\  Aldrich,  115  Mich.  418,  73  N. 
W.  391.  Mc— Eigdon  v.  Ferguson,  172 
Mo.  49,  72  S.  W.  504;  Fulkerson  v. 
Houts,  55  Mo.  301  (under  Wagn.  St. 
1043,  §28;  id.  1044,  §31);  West  v.  Fow- 
ler, 55  Mo.  300.  Okla. — Long  v.  Har- 
ris, 132  Pac.  473.  Pa.— Ogden  v.  Luk- 
ens,  12  Pa.  Co.  Ct.  588;  Wayne  v.  Duffy, 
1  Phila.  367.  S.  C— Aultman  v.  Utsey, 
33  S.  C.  611,  12  S.  E.  628  (under  rule 
49).  S.  D.— Hallam  v.  Henkin,  141  N. 
W.  784. 

Sundays  intervening  are  to  be 
counted  (Heard  t>.  Phillips,  101  Ga. 
691,  31  S.  E.  216,  44  L.  E.  A.  369), 
as  well  as  the  last  day  where  the  time 
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Generally  statutes  fixing  the  time  for  filing  are  merely  directory,® 
and  when  the  furtherance  of  justice  demands  it  is  within  the  power 
of  the  court,  exercising  a  proper  discretion,  to  extend  the  time  fixed 
by  lawj  If  the  time  be  not  extended,  however,  a  paper  or  pleading 
not  filed  within  the  time  prescribed  by  the  statute  is  not  properly 
filed,^  and  may  be  struck  from  the  file,^  or  a  judgment  granted  upon 
the  pleadings.^*^ 


falls  on  Sundav  (Hanover  Fire  Ins.  I 
Co.  r.  Shrader, 'S9  Tex.  35,  33  S.  W,  ! 
112,  32  S.  W.  872.  | 

Paper  Delivered  After  Oflace  Hours. 
A  paper  delivered  to  the  proper  of- 
ficer at  the  proper  place  a  short  while 
after  office  hours  of  that  day,  with  a 
direction  that  it  be  filed  on  the  morn- 
ing of  the  following  day,  will  be  con- 
sidered prior  to  one  handed  to  such 
officer  on  the  following  morning  at  a 
place  outside  of  his  office  with  a  direc- 
tion that  it  be  filed.  Edwards  v.  Grand, 
121  Cal.  254,  53  Pac.  796, 

Delay  in  Filing. — Delay  in  filing 
pleadings  will  not  be  excused  when  it 
occurs  from  want  of  diligence.  Cheek 
V.  Merchants*  Nat.  Bank,  9  Heisk. 
(Tenn._^  489. 

6.  iVood  V.  Fobes,  5  Cal.  62. 

7.  Cal.— Wood  V.  Fobes,  5  Cal. 
62.  Mo. — Eigdon  V.  Ferguson,  172  Mo. 
49,  72  S.  W.  504;  Byers  v.  Jacobs,  164 
Mo.  141,  64  S.  W.  156;  Austin  v.  Boyd, 
2S  Mo.  App.  52.  N.  C. — United,  etc. 
Church  V.  United,  etc.  Church,  158  N. 
C.  564,  74  S.  E.  14;  Chadwick  v.  Kirk- 
man,  74  S.  E.  968.  N.  D.— Murphy  V. 
Missouri  &  K.  Land,  etc.  Co.,  133  N. 
W.  913.  Okla.— Long*  v.  Harris,  132 
Pac.  473,  under  §5646,  Comp.  Laws, 
1909.  Ore. — McFarlane  V.  McFarlane, 
45  Ore.  360,  77  Pac.  837.  S.  D.— Hal- 
lam  V.  Henkin,  141  N.  W.  784.  Utah. 
Cutler  V.  Havcock,  32  Utah  354,  90  Pac. 
897.  Wis.— Wallis  v.  White,  58  Wis. 
26,  15  N.  W.  767. 

This  means  a  sound  judicial  discre- 
tion to  be  exercised  justly  and  fairly 
in  the  light  of  the  situation  presented. 
It  must  not  be  exercised  arbitrarily  or 
in  caprice.  Long  v.  Harris  (Okla.), 
132  Pac.  473. 

Review  of  Discretion  Upon  Appeal. 
The  exercise  of  the  discretion  of  the 
trial  judge  in  permitting  an  extension 
of  time  to  file  pleadings  is  not  review- 
able upon  appeal  (United,  etc.  Church 
V.  United,  etc.  Church,  158  N.  C.  564, 
74  S.  E.  14),  especially  where  there  is 
nothing  in  the  record  to  show  that  the 


court,  in  the  exercise  of  its  discretion 
in  extending  the  time  within  which  to 
file  the  pleadings  or  papers,  was  guilty 
of  a  gross  abuse  of  such  discretion,  in 
which  case  an  appellate  court  must 
assume  that  the  court  exercised  its 
discretion  properly,  and  will  not  inter 
fere  therewith  (Austin  v.  Boyd,  28  Mo. 
App.  52.  See  Hallam  v.  Henkin  [S. 
D.],  141  N.  W.  784). 

riling  Copy  Instead  of  Original. — 
The  court  will  permit  a  party  to  file 
a  paper  or  pleading  after  the 
time  limited  in  an  order  to  file  it, 
or  that  the  same  be  deemed  abandoned, 
where  the  omission  is  explained.  So 
where  a  copy  of  a  pleading  has  been 
inadvertently  filed,  instead  of  the  orig- 
inal, the  court,  in  its  discretion,  may, 
upon  proper  motion,  allow  the  original 
1  to  be  filed.  Short  V.  May,  2  Sandf.  (N. 
Iy.)   639. 

Application  Within  Time  Allowed  To 
File. — Under  court  rule  in  Missouri, 
leave  of  court  extending  the  time  with- 
in which  pleadings  must  be  filed  must 
be  obtained  before  the  original  time 
for  pleading  expires.  This  rule  has 
been  held  within  the  power  of  the 
court  to  make  and  to  be  a  reasonable 
regulation.  Rigdon  v.  Ferguson,  172 
Mo.  49,   72  S.   W.   504. 

Exception  to  Order  Extending  Time 
Necessary. — Where  an  order  is  made 
on  the  motion  of  one  party  allowing 
both  parties  additional  time  in  which 
to  file  pleadings,  and  no  exception  is 
made  by  the  other  party,  the  order 
is  binding  on  both.  Mecke  v.  Valley- 
town  Min.  Co.,  122  N.  C.  790,  29  S. 
E.  781. 

8.  Moses  V.  Little,  103  Ga.  806,  30 
S.  E  687;  Byers  v.  Jacobs,  164  Mo. 
141,  64  S.  W.  156. 

9.  Tucker  v.  Carson,  110  Ga.  908, 
36  S.  E.  217;  Byers  v.  Jacobs,  164  Mo. 
141,  64  S.  W.  156. 

10.  Goodrich  t^  Alfred,  72  Conn. 
257,  43  Atl.  1041;  Norfolk,  etc.  R.  Co. 
V.  Coffey,  104  Va.  665,  51  S.  E.  729, 
52  S.  E.  367. 
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IV.    WHAT    CONSTITUTES    A    SUFFICIENT    FILING.  — A. 

.General  Rule  and  Insufficient  Acts,  —  In  nio.st  jurisdictions  a  plead- 
ing or  paper  is  considered  as  filed  when  it  is  actually  delivered  to  the 
proper  officer,  in  his  office,  and  by  him  received  for  the  purpose  of 
keeping  it  on  file  or  making  it  a  part  of  the  record  in  any  particular 
action  or  proceeding."    The  mere  delivery  of  a  pleading  or  paper  to 


Nonsuit. — "Ample  time  having  been 
allowed,  after  the  supplemental  com- 
plaint had  been  stricken  out,  for  filing 
any  other  proper  statement  of  the 
plaintiff's  claim,  and  none  having  been 
presented,"  it  was  held  there  was  no 
error  in  granting  a  nonsuit.  Goodrich 
l\   Alfred,   72   Conn.   257,  43    All.    1041. 

11.  U,  S. — Emmons  v.  Marbelite 
Plaster  Co.,  193  Fed.  181.  Ala,— 
Owensboro  Wagon  Co.  v.  Bliss,  132  Ala. 
253,  258,  31"  So.  81;  Ex  parte  Stow,  51 
Ala.  69;  Phillips  v.  Beene's  Admr.,  38 
Ala.  248.  Ark,— Brewer  v  State,  72 
Ark,  145,  78  S.  W.  773.  Cal.— Hoyt  v. 
Stark,  134  Cal.  178,  66  Pac.  223.  Colo. 
Hook  V.  Fenner,  18  Colo.  283,  32  Pac. 
614;  Eldred  v.  Malloy,  2  Colo.  20.  Ga. 
Jolley  v.  Rutherford,  112  Ga.  342,  37 
S.  E.  358;  McDaniel  v.  Columbus  Fer- 
tilizer Co.,  109  Ga.  284,  34  S.  E.  598; 
Adams  v.  Goodwin,  99  Ga.  138,  25  S. 
E.  24;  McDougald  v.  Banks,  13  Ga. 
451.  m.— Pfirmann  V.  Henkel,  1  111. 
App.  145.  Ind.--Oats  v.  State,  153  Ind. 
436,  55  K  E  226;  State  v.  Chicago  & 
E.  I.  R.  Co.,  145  Ind.  229,  43  N.  E. 
226;  Comrs.  of  Carroll  County  v. 
O'Connor,  137  Ind.  622,  35  N.  E.  1006, 
37  N.  E.  16;  Hull  v.  Louth,  109  Ind. 
315,  336,  10  N.  E.  270;  Powers  v.  State, 
87  Ind.  144.  la. — State  v.  Cross,  95 
Iowa  629,  64  N.  W.  614;  State  v.  Craig, 
78  Iowa  637,  43  N.  W.  462;  Haverly 
V.  Alcott,  57  Iowa  171,  10  N.  W.  326. 
Kan.— State  r.  Heth,  60  Kan.  560,  57 
Pac.  108;  Wilkinson  v.  Elliott,  43  Kan. 
590,  23  Pac.  614.  La.— State  v.  Lewis, 
49  La.  Ann.  1207,  22  So.  327;  Wheeling 
Pottery  Co.  v.  Levi,  48  La.  Ann.  777, 
19  So.  752.  Mass. — ^Chapin  v.  Kings- 
bury, 138  Mass.  194;  Reed  v.  Inhabit- 
ants of  Acton,  120  Mass.  130.  Mich, 
Mann  v.  Carson,  120  Mich.  631,  79  N. 
W.  941;  Beebe  v.  Morrell,  76  Mich.  114, 
42  N.  W.  1119,  15  Am.  St.  Rep.  288. 
Minn. — Cook  i\  Schroeder  Lumb.  Co., 
85  Minn.  374,  88  N.  W.  971;  Bogart  v. 
Kiene,  85  Minn.  261,  88  N.  W.  748; 
Schulte  V.  First  Nat.  Bank,  34  Minn. 
48,  24  N.  W.  320.  Miss.— Meridian 
Nat.    Bank   v.    Hoyt    &    Bros.    Co,,    74 
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Miss.   221,   21    So.   12,  60'  Am.   St.  Rep, 
504,    36   L.    R.    A.    796,     Mo.— State   V. 
Grate,  6S  Mo.  22,  26;  Baker  v.  Henry, 
63    Mo.   517;    Grubbs  v.   Cones,   57   Mo, 
S3;    Fulkerson    v.    Houts,    55    Mo.    301; 
Strop    r.    Hughes,    123    Mo.    App.    547, 
101    S.    W.    146;    Collins    v.    Kammann, 
55    Mo.    App.    464;    State    v.    Plummer, 
55   Mo.   App.   28-8;   Building   &  Planing. 
Mill    Co.    V.    Huber,    42    Mo.    App.    432; 
Bensley  v.  Haeberle,  20   Mo.  App.   648, 
651,     N.  J,— Stokes  r.  Hardy,  73  N.  J. 
L.    255,    62    Atl.    1002.      N,    M,— 7?i    re 
Lewisohn,    9    N.    M.    101,   49    Pac.    909, 
N,  Y. — Lent  v.  New  York,  etc.  R.  Co., 
130  N.  Y.  504,  29  IN     E,  988;   Gates  v. 
State,    128    N,    Y.    221,   2?    N.    E.    373; 
Hathaway    v.    Howell,    54    X.    Y.    97; 
In   re   Norton,    25    Misc.    48,   53    N.    Y, 
Supp.   924;   Neele  v.  Berry  hill,  4  How. 
Pr.    16;    Billings   v.    Cook,    1    How.    Pr, 
67;   Dikeman  1>.  Puekhafer,   1   Abb.  Pr, 
(N,   S.)    32;    Bishop   v.   Cook,   13   Barb, 
326,     Ohio,— King  v.  Penn,  43  Ohio  St. 
57,   1   N.   E.   84;    Nimmons  v.   Westfall, 
33   Ohio  St.  213.     Ore.— 7ji  re  Conant's 
Estate,    43     Ore.     530,    73     Pac.    1018; 
Hilts    V.    Hilts,    43    Ore.    162,    72    Pac. 
697.      S,    D,— Stone    v.    Crow,    2    S.    D. 
525,    51    N.    W.    335.      Tenn,— Rush   v. 
Rush,  97  Tenn.  279,  37  S.  W.  13;  Mont- 
gomery V.   Buck,   6   Humph.   416.     Tex, 
Hanover   Fire    Ins.    Co.   ^^    Shrader,    89 
Tex.   35,   33   S.  W.   112,   32   S.   W.   872; 
Eggenberger  v.  Brandenberger,  74  Tex. 
274,  11  S.  W.  1099;  Holman  v.  Chevail- 
lier's  Admr.,  14  Tex.  337;  Beal's  Admr. 
V.   Alexander,   6   Tex.   531;    Manning  v. 
State,    46    Tex.    Crim.    326,    81    S.    W, 
957;    Lessing    v.    Gilbert,    8    Tex.    Civ. 
App.  174,  27  S.  W.  751.      Utah,  — Bill- 
ings  V.    Parsons,   17   Utah   22,   53    Pac, 
730,     Wis, — Eastman  v.  Parkinson,  133 
Wis.    375,    113    N.    W.    649;    Marlett   f, 
Hinman,    77    Wis.    136,    45    N.    W.    953, 
20  Am.  St.  Rep.  102;  Bailey  f.  Costello, 
94    Wis.    87,    68    N.    W.    663;    Witt    v. 
Meyer,  69  Wis.  595,  35  N.  W.  25.    Wyo. 
Jones  V.  Bowman,  10  Wyo.  47,  65  Pac. 
1002.      Eng.— Hunter    v.    Caldwell,    10 
Q.  B.  69,  59   E.  C.  L.  67.     Can.— Reg, 
V.  Gould,  6  U.  C.  Q.  B,  (0,  S,)  26, 
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the  proper  officer  at  a  place  other  than  the  office  where  it  is  required 
to  be  filed  does  not  constitute  a  filing  in  that  office,^-  even  though  the 
proper  indorsement  is  put  thereon.^^  Nor  is  it  a  sufficient  filing  merely 
to  leave  papers  or  pleadings  with  the  officer,  in  his  office,  without 
calling  his  attention  to  the  same,^*  to  leave  the  same  at  his  office  when 
neither  the  officer  nor  his  deputy  are  present  ;^^  or  merely  to  hand 


"Whatever  the  nature  of  the  paper,  i 
it  can  only  be  filed  by  delivering  it  to 
the  proper  officer,  to  be  by  him  received 
and  dealt  with  in  the  manner  usual 
with  the  particular  character  of  the  i 
paper.  If  a  deed,  for  example,  or  other 
paper  required  to  be  recorded,  it  must 
be  kept  by  the  clerk  until  recorded. 
If  any  paper  in  respect  to  which  a  stat- 
ute requires  the  original  or  a  copy  to 
be  filed,  the  original  may  not  be  with- 
drawn till  a  copy  has  been  filed.  If 
a  bill  in  chancery,  it  must  be  deliv- 
ered to  the  clerk,  to  be  by  him  re- 
ceived, indorsed,  and  dealt  with  in  the 
manner  usual  with  such  bills."  Merid- 
ian Nat.  Bank  v.  Hoyt  &  Bros.  Co., 
74  IMiss.   221,   228,  21   So.   12. 

Land  Office  Records. — A  paper  is 
deemed  to  have  been  filed  in  the  gen- 
eral land  office  only  when  it  has  been 
delivered  into  the  custody  of  the  com- 
missioner, or  of  some  one  appointed 
by  him  under  law  to  receive  it,  to  be 
kept  in  the  proper  place  for  the  in- 
spection of  parties  interested.  Snider 
V.  Methvin,  60  Tex.  487,  following 
Holman  v.  Chevaillier 's  Admr.,  14  Tex. 
337;  Beal's  Admr.  v.  Alexander,  6  Tex. 
531. 

Pleading  "Lodged  With  Clerk."— 
A  statement  that  the  answer  was 
lodged  with  the  clerk  does  not  import, 
according  to  the  common,  or  any  tech- 
nical import  of  those  words,  that  it 
was  filed  in  the  papers  of  the  suit. 
White  V.  Lewis,  2  A.  K.  Marsh.  (Ky.) 
123. 

Paper  Received  by  Person  Other 
Than  Clerk. — Where  the  office  of  town 
clerk  being  vacant,  a  person  who  had 
charge  of  the  office  received  a  chattel 
mortgage  brought  to  the  office  to  be 
filed,  indorsed  it  "Filed  Oct.  20,  1845," 
and  placed  it  among  the  chattel  mort- 
gages in  the  office,  it  was  held  that 
this  was  a  valid  filing  of  the  mortgage, 
within  the  meaning  of  the  statute. 
Bishop  V.   Cook,  13  Barb.    (N.  Y.)   326. 

12.  Edwards  v.  Grand,  121  Cal.  254, 
53  Pae.  796;  In  re  Estate  of  Sharboro, 
63  Cal.  5;  Schulte  v.  Minneapolis  Bank, 
34  Minn.  48,  24  N.  W.  320. 


Arkansas. — But  in  People 's  Sav.  Bank 
V.  Batchelder  Egg  Co.,  51  Fed.  130, 
2  C.  C.  A.  126,  4  U.  S.  App.  603,  it 
was  held,  under  Mansf.  Dig.,  §4967, 
that  a  complaint  received  by  the  clerk 
outside  of  his  office  and  there  stamped 
as  "filed"  was  sufficient,  the  court 
holding  that  such  a  literal  construc- 
tion of  the  statute  would  be  too  nar- 
row and  technical  for  the  practical  and 
business  methods  that  should  obtain  in 
the  administration  of  the  law. 

13.  Edwards  v.  Grand,  121  Cal.  254, 
53  Pac.  796;  Schulte  v.  First  Nat. 
Bank,  34  Minn.  48,  24  N.  W.  320.  See 
infra,  IV,  B. 

14.  Jolley  V.  Kutherford,  112  Ga. 
342,  37  S.  E.  358. 

An  answer  put  in  the  papers  of  a 
cause  without  being  handed  to  the 
clerk  and  by  him  endorsed  and  filed  is 
not  a  part  of  the  record.  Monroe  V. 
McMicken,  8  Mart.  K  S.   (La.)   510. 

It  is  not  sufficient  to  constitute  a 
filing  of  a  declaration  in  a  cause,  to 
simply  leave  it  in  the  clerk's  office, 
on  the  clerk's  desk,  ten  days  before 
the  return  day  of  the  term,  but  it  is 
necessary  that  it  be  placed  in  the 
hands  and  under  the  control  of  the 
clerk;  that  it  pass  into  his  exclusive 
custody  and  remain  within  his  power, 
and  that  the  object  be  communicated 
to  him,  in  some  manner  capable  of  be- 
ing understood.  Hamilton  v.  Beardslee, 
51  111.  478. 

15.  Where  an  affidavit  required  to 
be  filed  with  the  magistrate  upon 
issuing  a  writ  of  attachment  and 
capias,  was  slipped  under  the  office 
door  of  the  magistrate,  who  had  pre- 
viously signed  the  writ  in  blank, 
neither  he  nor  any  other  person  being 
in  the  office  at  the  time,  it  was  held 
that  the  affidavit  cannot  be  considered 
as  filed  with  the  magistrate,  or  put 
under  his  control;  within  the  meaning 
of  the  statute.  Whitcomb  v.  Cook,  39 
Vt.  585,  citing  Phillips  v.  Wood,  31  Vt. 
322;  Parkhurst  v.  Pearsons,  30  Vt. 
705. 
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papers  to  the  officer  for  a  temporary  purpose/^  or  to  obtain  the  officer's 
endorsement  as  filed,  of  a  paper  which  is  immediately  withdrawn.^^ 
B.  Payment  of  Fees  as  Prerequisite  to  Proper  Filing.  —  If,  by 
statute  or  rule  of  court,  the  payment  of  a  filing  fee  is  made  a  necessary 
prerequisite  to  a  proper  filing,  no  filing  can  be  effected  without  the 
payment  of  such  fee,^^  unless  the  officer  waives  his  right  by  filing  such 


16.  To  be  a  filing  within  the  statute 
of  Us  pendens  the  paper  must  be  placed 
in  the  custody  of  the  clerk  as  a  per- 
manent olficial  record,  and  for  the  pur- 
pose of  giving  notice  to  all  what  is 
the  nature  and  scope  of  the  litigation. 
Wilkinson  V.  Elliott,  43  Kan.  590,  23 
Pac.  614. 

Mistake  of  Deputy  Clerk. — A  cer- 
tificate and  affidavit  required  to  be 
filed  under  a  limited  partnership  act, 
were  sent  by  a  messenger  to  the  clerk's 
office,  and  there  presented  for  the  pur- 
pose of  being  filed.  The  deputy  clerk, 
to  whom  they  were  presented,  instead 
of  retaining  them,  by  mistake  added 
a  certificate  of  the  official  character 
of  the  notary  before  whom  they  were 
acknowledged,  and  returned  them  to  the 
messenger,  by  whom  they  were  carried 
away.  Several  months  afterwards 
they  were  returned  to  the  county 
clerk's  office  and  properly  filed.  As 
against  a  creditor  whose  debt  accrued 
before  the  papers  were  returned  to  the 
clerk's  office,  it  was  held  that  the  first 
presentation  of  them  did  not  constitute 
a  filing.  Pfirmann  v.  Henkel,  1  111. 
App.  145.  See  also  Meridian  Nat.  Bank 
V.  Hoyt  Bros.  Co.,  74  Miss.  221,  21 
So.  12,  60  Am.  St.  Eep.  504,  36  L.  E. 
A.   796. 

17.  Meridian  Nat.  Bank  v.  Hoyt, 
etc.  Co.,  74  Miss.  221,  21  So.  12,  60 
Am.  St.  Rep.  504,  36  L.  R.  A.  796. 

If  a  party  cause  the  clerk  to  indorse 
a  paper  filed,  and  immediately  with- 
draws it  from  the  custody  of  the  clerk, 
and  from  the  inspection  of  the  op- 
posite party  and  the  court,  the  paper 
will  not  be  considered  as  having  been 
filed  in  contemplation  of  law.  Beal's 
Admr.  v.  Alexander,  6  Tex.  531. 

An  affidavit  by  the  plaintiff's  attor- 
ney that  he  had  left  the  replication  on 
the  clerk's  table  wdth  the  papers  in 
the  cause,  and  that  afterwards  it  had 
come  into  the  deponent's  possession 
by  mistake,  does  not  show  with  suffi- 
cient certainty  that  the  replication 
was  properly  filed.  Swan  v.  Eary,  2 
Blackf.    (Ind.)    291. 
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Attorney  Keeping  Complaint  After 
Indorsement  of  Filing, — Where  an  at- 
torney procured  the  indorsement  of  the 
filing  of  a  complaint  by  the  clerk,  but 
then  put  the  complaint  in  his  pocket, 
it  was  held  that  this  was  not  to  be 
considered  a  sufficient  filing.  Witt  v. 
Meyer,  69  Wis.  595,  35  N.  W.  25.  See 
§2640  Eev.  St. 

The  entry  of  papers  on  the  general 
docket  does  not  constitute  a  filing. 
Meridian  Nat.  Bank  v.  Hoyt  &  Bros. 
Co.,  74  Miss.  221,  228,  21  So.  12,  60 
Am.  St.  Eep.  504,  36  L.  E.  A.  796. 

18.  Cal.— Codes  (Sts.  in  Force) 
§765;  Pol.  Code,  §4332;  Boyd  v.  Bur- 
rel,  60  Cal.  280;  Tregambo  v.  Comanche 
Mill.  &  Min.  Co.,  57  Cal.  501.  Ind. 
State  V.  Chicago  &  E.  I.  E.  Co.,  145 
Ind.  229,  43  N.  E.  226.  la.— Pinders 
V.  Yager,  29  Iowa  468.  Kan. — State 
V.  Heth,  60  Kan.  560,  57  Pac.  108. 
Mont. — Hopkins  v.  Butte  Copper  Co., 
29  Mont.  390,  74  Pac.  1081.  Ore. 
Hilts  V.  Hilts,  43  Ore.  162,  72  Pac.  697; 
McDonald  v.  Crusen,  2  Ore.  258. 

Basis  of  Rule. — The  rule  may  be  as- 
serted that  where  the  statute  provides 
that  the  filing  fee  shall  be  paid  in  ad- 
vance of  the  filing  of  the  document, 
and  where  the  money  therefor  does  not 
under  the  law  go  to  the  officer  with 
whom  the  same  is  required  to  be  filed, 
but  goes  into  the  public  treasury  for 
the  benefit  of  the  state,  the  officer  must 
be  considered  to  collect  the  fee  in  ad- 
vance for  the  services  rendered  by  the 
state  through  him,  as  the  agent  of  the 
latter;  and,  as  such,  he  is  not  author- 
ized to  file  the  papers  or  articles  pre- 
sented and  required  to  be  filed,  al- 
though they  may  be  left  at  his  office 
or  in  his  custody,  for  such  purpose, 
until  the  fee  is  first  paid.  State  v.  Chi- 
cago, etc.  E.  Co.,  145  Ind.  App.  229, 
43  N.  E.  226. 

Under  an  Indiana  statute  the  Secre- 
tary of  State  was  required  to  exact 
certain  fees  for  filing  and  recording 
an  agreement  of  railroad  companies  to 
consolidate,  which  provided  that  he 
should   neither   file    nor   record   any  of 
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pleading  or  paper  without  demanding  the  fee.^^ 

C.     Indorsements.  —  An  indorsement  of  a  paper  as  "filed"  is  no 
part  of  the  filing,-"  and  unless  a  statute  or  rule  of  practice  makes  the 


such  articles  unless  all  the  fees  for 
filing  were  first  paid,  and  under  this 
statute  it  was  held  that  the  filing  could 
not  be  effected  without  the  prior  pay- 
ment of  the  requisite  fees.  State  v. 
Chicago,  etc.  E.  Co.,  145  Ind.  App.  229, 
43  N.   E.  226. 

In  Massachusetts^  it  is  held,  how- 
ever, that  the  statutes  (St.  1891,  ch. 
87,  §1  and  St.  1888,  ch.  257,  §8),  pro- 
viding that  certain  papers  shall  not  be 
entered  or  filed  by  the  clerks  of  the 
courts  until  the  payment  of  an  entry 
fee,  are  directory  only,  and  a  filing 
without  the  payment  of  such  fee  is  suf- 
ficient. Clemens  Elec.  Mfg.  Co.  V.  Wal- 
ton, 168  Mass.  304,  47  N.  E.  102, 

Excuse  for  Non-Payment. — Where  a 
sufficient  excuse  is  shown  for  failure 
to  pay  the  filing  fee,  the  circuit  court 
should  set  aside  a  judgment  of  affirm- 
ance based  upon  such  alleged  failure 
(Johnson  v.  St.  Louis,  etc.  E.  Co.,  48 
Mo.  App.  630;  Vastine  V.  Bailey,  46 
Mo.  App.  413).  Thus,  where  it  had 
been  the  custom  of  a  party  to  file 
papers  and  pleadings,  without  paying 
the  filing  fee  in  cash,  the  clerk  usually 
considering  it  paid  by  debiting  the 
party  with  the  amount  in  his  account 
with  him,  it  was  held  that  a  judgment 
of  affirmance,  foi  a  failure  to  pay  the 
filing  fee,  upon  filing  a  transcript, 
would  be  set  aside  (Johnson  v.  St. 
Louis,  etc.  E.  Co.,  supra). 

In  appeals  from  justice's  court  there 
is  no  law  authorizing  the  clerk  to 
make  or  insist  upon  his  costs  or  fees 
before  he  will  indorse  the  filing  on 
the  papers  sent  up  by  the  justice,  and 
docket  the  same.  "In  civil  actions, 
he  is  directed  to  'require  the  party 
commencing  the  suit  to  pay  in  advance, 
or  secure  by  bond  with  security  the 
payment  of  the  probable  amounts  of 
the  costs  of  said  suit.'  Comp.  Laws, 
§2378.  This  provision  evidently  refers 
to  suits  commenced  in  the  district 
courts,  and  cannot  be  made  to  apply 
to  cases  brought  into  those  courts  by 
appeal  from  justices'  courts."  Wes- 
cott  V.  Eccle's,  3  Utah  258,  2  Pac. 
525. 

19.  Cal. — Tregambo  v.  Comanche 
MilL  &  Min  Co.,  57  Cal.  501.  See 
Lick   V.    Madden,   25   Cal.    202.     Kan. 


State  V.  Heth,  60  Kan.  560,  57  Pac. 
108.  Ore. — ^McDonald  v.  Crusen,  2 
Ore.  258. 

Where  the  notice  of  appeal  in  the 
transcript  showed  the  following  in- 
dorsements thereon  by  the  clerk  of  the 
court  below,  "Not  filed  for  want  of 
funds  for  fees.  October  17,  1867,  L.  L. 
Williams,  county  clerk;"  "No  funds 
furnished  for  fees.  Don's  credit  not 
good.  L.  L.  Williams,  county  clerk," 
it  was  held  that  such  indorsements  be- 
ing unauthorized,  and  the  clerk  hav- 
ing placed  the  paper  among  the  tiles 
of  the  case,  with  the  date  of  such  re- 
ception, and  his  name  indorsed  thereon, 
it  was  a  good  filing.  McDonald  v. 
Crusen,  2  Ore.  258. 

20.  IT.  S. — Emmons  V.  Marbelite 
Plaster  Co.,  193  Fed.  181.  Ark.— Bet- 
tison  V.  Budd,  21  Ark.  578;  State  v. 
Gowen,  12  Ark.  62.  Cal. — Edwards  v. 
Grand,  121  Cal.  254,  53  Pac.  796;  Smith 
V.  Biscailuz,  83  Cal.  344,  21  Pac.  15, 
23  Pac.  314;  Tregambo  v.  Comanche 
M.  &  M.  Co.,  57  Cal.  501.  Colo.— Hook 
V.  Fenner,  18  Colo.  283,  32  Pac.  614; 
Gilpin  V.  Ebert,  2  Colo.  23.  Ga.— Peter- 
son v.  Taylor,  15  Ga.  483.  111.— Dorn 
V.  Bradner,  Smith  &  Co.,  106  111.  App. 
91;  Pfirmann  v  Henkel,  1  HI.  App.  145. 
Ind.— Hull  V.  Louth,  109  Ind.  315,  336, 
10  N.  E.  270.  Kan.— State  v.  Heth,  60 
Kan.  560,,  57  Pac.  108;  Eathburn  v. 
Hamilton,  53  Kan.  470,  37  Pac.  20. 
Minn. — Bogart  v.  Kiene,  85  Minn.  261, 
88  N.  W.  748;  Gorham  v.  Summers,  25 
Minn.  81.  Mo. — State  V.  Grate,  68 
Mo.  22;  Baker  v.  Henry,  63  Mo.  517; 
Grubbs  v.  Cones,  57  Mo.  S3;  Building 
&  Planing  Mill  Co.  V.  Huber,  42  Mo. 
App.  432.  438.  Mont. — In  re  Dewar's 
Estate,  10  Mont.  426,  25  Pac.  1026. 
N^  J.— Stokes  V.  Hardy,  73  N.  J.  L. 
255,  62  Atl.  1002.  N.  M. — In  re  Lewi- 
sohn,  9  N.  M.  101,  49  Pac.  909.  N.  Y. 
Bishop  V.  Cook,  13  Barb.  326.  Utah. 
Wescott  V.  Eccles,  3  Utah  258,  2  Pac. 
525. 

The  official  endorsement  of  a  paper 
does  not  constitute  the  filing  thereof 
in  a  public  office.  Bogart  v.  Kiene,  85 
Minn.  261,  88  N.  W.  748.  The  indorse- 
ment is  merely  a  memorandum  of  the 
time  of  the  filing,  and  not  the  filing 
itself.    Bishop  v.  Cook,  13  Barb.  (N.  Y.) 
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endorsement  essential  to  a  valid  filing,-^  it  is  not  a  prerequisite  to  the 


326;    7ft    re    Conant's    Estate,    43    Ore. 
530,  73  Pac.   1018. 

"Filing"  and  "Endorsement." — The 
filing  of  a  paper  does  not  consist  of 
the  marking  put  on  it  by  the  clerk, 
but  in  placing  it  as  a  permanent  rec- 
ord in  the  olTiee  or  ease  where  it  belongs. 
Bettison  r.  Budd,  21  Ark.  578.  The  filing 
of  a  paper  in  court,  and  the  endorse- 
ment of  such  filing,  are  two  separate 
and  distinct  things.  The  endorsement 
by  the  clerk  is  the  highest  legal  evi- 
dence of  the  filing,  yet  the  filing,  in 
contemplation  of  law,  is  as  perfect 
before  as  after  such  endorsement,  and 
dates  from  the  receipt  by  the  clerk 
and  its  lodgment  in  his  office.  State 
r.  Gowen,  12  Ark.  62. 

Omission  of  Signature  to  Indorse- 
ment.— Where  a  paper  was  indorsed  as 
"filed  August  18,  1892,"  but  this  in- 
dorsement was  not  signed  by  the  clerk, 
it  was  nevertheless  held  that  this  omis- 
sion was  immaterial,  as,  in  general, 
"a  pleading  is  deemed  filed  when 
handed  to  a  person  in  the  clerk's  office 
to  receive  it,  and  the  failure  of  the 
clerk  or  deputy  to  properly  mark  it 
filed  should  in  no  way  prejudice  the 
party  filing  it."  Eush  v.  Eush,  97 
Tenn.  279,  283,  37  S.  W.  13;  Mont- 
gomery V.  Buck,  6  Humph.  (Tenn.) 
416. 

Papers  Actually  Before  Court. — 
Whether  the  clerk  of  the  court  did  or 
did  not  make  an  indorsement  of  filing 
on  the  answers  of  the  defendants  to 
the  petition  is  a  matter  which  cannot 
affect  the  validity  of  the  decree  ren- 
dered in  that  proceeding,  if  the  answers 
were  actually  before  the  court  and  in 
its  custody  at  the  time  the  decree  was 
made.  Latimer  v.  Irish-American  Bank, 
119  Ga.  887,  47  S.  E.  322. 

21.  California.— Under  the  street 
improvement  act,  St.  1891,  p.  196,  §3, 
providing  that  "the  owners  of  a  ma- 
jority of  the  frontage  of  the  property 
fronting  on  said  proposed  work  or  im- 
provement, may  make  a  written  ob- 
jection to  the  same,  etc.,  which  ob- 
jection shall  be  delivered  to  the  clerk 
of  the  city  council,  who  shall  endorse 
thereon  the  date  of  its  reception  by 
him,  etc.,"  such  endorsement  is  ab- 
solutely essential  to  the  validity  of  such 
objection.  City  Street  Imp.  Co.  v. 
Babcock    (Cal.),  68  Pac.  584. 

Louisiana. — Under   Art.    176    of    the 

Vol.  vin 


Code  of  Practice  of  Louisiana,  which 
provides  that  "the  petition  together 
with  all  the  annexed  documents,  must 
be  delivered  to  the  clerk  of  the  court 
to  which  it  is  addressed,  who  shall  re- 
ceive it  and  endorse  immediately  the 
date  of  the  day,  month  and  year  when 
he  received  it,"  it  is  held  that  the 
filing  of  a  document  consists  both  in 
the  handing  it  to  the  officer  and  in 
the  indorsement  of  it  by  that  officer, 
with  the  date  on  which  it  came  to  his 
hands.  Each  party  or  his  attorney 
must  see  that  the  document  be  so  filed 
by  the  clerk,  or  he  must  bear  the  con- 
sequences of  the  non-filing.  Ford  v. 
Brooks,  35  La.  Ann.  151. 

Texas.— Before  the  Act  of  1846,  §35 
(E.  S.  1879,  Art.  1445),  the  statute 
did  not  expressly  require  that  every 
paper,  filed  in  a  cause,  should  be 
marked  "filed,"  with  the  date  of  fil- 
ing and  the  signature  of  the  clerk  in- 
dorsed upon  it;  and  it  was  the  custom 
to  mark  each  paper  with  the  file  num- 
ber of  the  suit  and  also  a  number  of 
its  own,  by  which  the  loss  or  absence 
of  any  paper  might  be  ascertained  by 
the  absence  of  its  number  from  the 
papers  of  the  case;  and  it  is  believed 
to  have  been  the  uniform  practice  of 
the  courts  heretofore,  and  we  think 
reasonable  and  fair,  to  regard  everj 
paper,  found  among  the  papers  in  a 
case,  originating  prior  to  1846,  with 
the  file  number  indorsed  upon  it,  as 
properly  filed,  unless  a  suspicion  is 
cast  upon  it,  as  by  the  party  objecting 
to  it.  Lee  v.  Wharton,  11  Tex.  61. 
But  under  Act  of  1846,  §35,  E.  S.  1879, 
Art.  1445  (Art.  1449,  Eev.  of  1907) 
it  is  provided  "that  no  paper  shall 
be  considered  as  filed  in  the  proceed- 
ings of  any  cause,  unless  the  clerk 
shall  have  indorsed  thereon  the  day  on 
which  it  was  filed,  and  sign  his  name 
thereto."  Lee  v.  WJiarton,  11  Tex. 
61;  Love  v.  Mclntyre,  3  Tex.  10. 

Wisconsin. — In  Keep  t\  Enos,  3  Pin. 
234,  it  was  held  that  although  a  plea 
is  deposited  with  the  clerk,  it  will 
not,  under  rule  2,  art.  2  of  rules  of 
practice,  be  considered  in  the  case  un- 
less marked   "filed"  by  the  clerk. 

Federal  Rule. — "In  Foster  Fed.  Pr. 
(2d  ed.)  598,  it  is  said:  'No  paper  is 
considered  filed  unless  it  has  the  proper 
indorsement  by  the  clerk.'  This,  how- 
ever,   is    said   in    treating    of   the    sub- 
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filing,^'  being  merely  evidence  of  the  fact  of  filing,^^  thongli  not  the 
exclusive  evidence.^*    Nevertheless,  it  is  the  duty  of  the  officer  to  make 


jeet  of  'costs  at  law  and  in  equity.' 
And  so  was  the  court  speaking  of  fees 
proper  to  be  allowed  in  the  case  of 
Amy  V.  Shelby  Co.,  1  Fed.  Cas.  No. 
817,  where  it  said:  'No  paper  is  filed 
unless  it  has  the  proper  endorsement 
of  the  clerk;  merely  placing  it  in  the 
court  proper  is  no  filing. '  ' '  Mutual 
Life  Ins.  Co.  V.  Phinney,  76  Fed.  617, 
22  C.  C.  A.  425,  holding  that  it  is 
necessary  to  the  proper  filing  of  a  writ 
of  error  that  it  be  indorsed  as  filed 
by  the   clerk. 

In  the  English  chancery  practice,  a 
bill  is  not  deemed  filed  until  it  receives 
the  proper  endorsement  of  the  clerk. 
Dan.  Ch.  Pr.  &  PI.  (6th  Am.  ed.)  399; 
Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed. 
617,  22  C.  C.  A.  425. 

22.  Ga. — Latimer  V.  Irish-American 
Bank,  119  Ga.  887,  47  S.  E.  322.  Ore. 
In  re  Conant's  Estate,  43  Ore.  530,  73 
Pac.  1018.  S.  D. — Starkweather  v. 
Bell,  12  S.  D.  146,  80  N.  W.  183.  Tenn. 
Fanning  v.  Fly.  2   Coldw.  486. 

Under  Oregon  statute  (§546  B.  &  C. 
Comp.)  providing  that  "a  pleading  or 
paper  shall  be  filed  by  delivering  the 
same  to  the  clerk  at  his  office,  who 
shall  indorse  upon  it  the  day  of  the 
month  and  the  year  and  subscribe  his 
name  thereto,"  it  is  held  that  the  stat- 
ute does  not  make  the  indorsement  by 
the  clerk  a  prerequisite  to  the  filing, 
nor  provide  that  no  paper  shall  be 
deemed  filed  without  such  indorsement. 
In  re  Conant's  Estate,  43  Ore.  530, 
73    Pac.    1018. 

Tennessee. — Under  §2895,  Code  of 
1858  (§4610,  Shannon's  Code  of  1896) 
providing  that  "all  pleadings  shall 
be  endorsed  by  the  clerk  when  filed, 
with  the  time  and  date;  and  for  want 
of  such  an  endorsement,  may  be  re- 
jected by  the  court  on  motion,  unless 
sufficient  cause  be  shown,"  it  is  held 
that,  while  the  clerk's  endorsement  is 
necessary  to  give  the  opposite  party 
notice  of  the  true  time  at  which  the 
declaration  or  plea  was  filed,  or  that 
he  may  know  when  to  plead  or  reply, 
it  is  not  an  absolute  prerequisite  to 
the  validity  of  the  declaration  or  plea. 
Fanning  r.  Fly,   2  Coldw.   (Tenn.)    486. 

23.  U.  S. — Emmons  v.  Marbolite 
Plaster  Co.,  193  Fed.  181.  Colo.— Hook 
V.  Fenner,  18  Colo.  283,  32  Pac.  614; 
Gilpin    V.    Ebert,    2    Colo.     23.       Fla. 


Franklin  Co.  Comrs.  v.  State,  24  Fla. 
55,  3  So.  471;  Willingham  v.  State,  21 
Fla.  761,  789.  111. — Dorn  v.  Bradner, 
Smith  &  Co.,  106  111.  App.  91;  Pfir- 
mann  v.  Henkel,  1  111.  App.  145.  Ind. 
Hull  V.  Louth,  109  Ind.  315,  336,  10 
N.  E  270.  Ind.  Ter. — McClellan  v. 
Tootle,  3  Ind.  Ter.  325,  58  S.  W.  555. 
Minn. — Bogart  v.  Kiene,  85  Minn.  261, 
88  N.  W.  748.  Mo.— State  v.  Grate,  68 
Mo.  22;  Baker  v.  Henry,  63  Mo.  517; 
Grubbs  v.  Cones,  57  Mo.  83;  Building 
&  Planing  Mill  Co.  v.  Huber,  42  Mo. 
App.  432,  43S.  N.  J.— Stokes  v.  Hardy, 
73  N.  J.  L.  255,  62  Atl.  1002.  Ohio. 
King  V.  Penn,  43  Ohio  St.  57,  1  N.  E. 
84;  Nimmons  v.  Westfall,  33  Ohio  St. 
213,  221.  Ore. — /?i  re  Conant's  Es- 
tate, 43  Ore.  530.  73  Pac.  1018.  S.  D. 
Starkweather  v.  Bell,  12  S.  D.  146,  80 
N.  W.   183. 

"The  clerk's  endorsement  is  the  high- 
est legal  evidence  of  the  filing."  State 
V.  Grate,  68  Mo.  22;  Baker  v.  Henry, 
63   Mo.   517. 

"The  evidence  which  is  looked  to 
by  the  court  in  determining  whether 
the  paper  has  been  filed  or  not  is  the 
clerk's  endorsement  of  the  fact  upon 
the  paper  itself.  The  form  of  that 
endorsement  is  usually  the  word  'filed,' 
with  the  date.  We  think,  however,  if 
the  endorsement  shows  the  fact  in  other 
words,  it  is  sufficient."  Hanover  F. 
Ins.  Co  v.  Shrader,  89  Tex.  35,  33 
S.   W.   112,   32   S.   W.  872. 

Presumption  Where  No  Indorsement. 
Since  the  presumption  must  be,  that 
the  clerk  performs  his  duty  in  every 
case,  when  the  original  record  as  filed 
in  the  appellate  court  contains  no 
declaration,  it  must  be  presumed  it  was 
not  filed,  especially  where  a  declaration 
appears  in  the  supplemental-record 
without  any  file  mark.  Garden  City 
Ins.    Co.   I'.   Stayart,   79   111.   259. 

24.  Colo. — Hook  V.  Fenner,  18  Colo. 
283,  32  Pac.  614.  Mo.— Grubbs  v. 
Cones,  57  Mo.  83.  Ohio. — See  Lessees 
of   Haines   v.   Lindsey,   4   Ohio    88. 

As  when,  owing  to  clerical  error,  it 
is  not  expressly  endorsed.  Wheeling 
Pottery  Co.  v.  Levi  &  Co.,  48  La.  Ann. 
777,   19   So.   752. 

As  to  Date. — While  the  indorsement 
made  by  the  clerk  will  be  prima  facie 
evidence  of  its  truth,  it  is  competent 
to   show   that   he   erred  in   the   matter 

Vol.  VIII 


986 


FILING 


the  proper  indorsements.-^  But  the  omission  to  make  the  endorsement 
does  not  affect  the  validity  of  the  paper  or  pleading,^''  alter  the  fact 
of  filing,-^  or  prejudice  the  rights  of  parties  thereunder,-^  such  omis- 


of  date.     Grubbs  v.  Cones,  57  Mo.  83;  I 
Collins  V.  Kanimann,  55  Mo.  App.  464.  | 
Filing   Recital   in    Order    of     Court.  ; 
Where    the    order   of   the    court    recites 
that    the    assignment     has     been     pre- 
viously filed  by  the  clerk,  the  file  mark 
of   the    clerk    cannot    be    considered    as 
countervailing    this    declaration    of   the 
court    itself.      Stokes    v.   Hardy,    73    N. 
J.  L.   255,  62  Atl.  1002. 

25.  TJ.  S. — Emmons  v.  Marbelite 
Plaster  Co.,  193  Fed.  181.  Cal.— City 
Street  Imp.  Co.  v.  Babcock,  68  Pac. 
584.  Fla. — Franklin  Co.  Comrs.  t\ 
State,  24  Fla.  5.5,  3  So.  471.  Mo. 
Building  &  Planing  Mill  Co.  v.  Huber, 
42  Mo.  App.  432.  N.  M. — hi  re  Lewi- 
sohn,  9  N.  M.  101,  49  Pac.  909,  under 
§1836,  Comp.  Laws. 

It  is  the  duty  of  the  ofiicer  to  whom 
the  paper  is  delivered  to  indorse  there- 
on the  date  of  its  reception,  and  to 
authenticate  the  same  by  the  official 
signature.  City  Street  Imp.  Co.  v. 
Babcock,  supra. 

26.  U.  S. — Emmons  v.  Marbelite 
Plaster  Co.,  193  Fed.  181.  Fla.— Wil- 
lingham  v.  State,  21  Fla.  761,  789. 
m. — Hohmann  v.  Eiterman,  83  111.  92. 
Mich. — Beebe  v.  Morrell,  76  Mich.  114, 
42    N.   W.   1119,   15   Am.   St.   Eep.    288. 

"To  hold  that  the  clerk  by  failing 
to  perform  this  duty  could  postpone, 
or  perhaps  utterly  deprive  plaintiff  of 
his  right  to  enforce  his  cause  of  ac- 
tion, is  to  misconceive  the  power  and 
functions  of  the  clerk's  office."  Em- 
mons V.  Marbelite  Plaster  Co.,  193  Fed. 
181. 

Notice  Placed  Among  Papers  in 
Case. — Where  a  notice  required  by  rule 
of  court  is  actually  filed  and  placed 
among  the  other  papers  in  a  case,  the 
fact  that  the  clerk  has  omitted  to  mark 
it  as  filed,  will  not  invalidate  the  no- 
tice. If  the  opposite  party  knows  of 
its  being  in  the  papers  it  is  sufficient. 
Hohmann    r.   Eiterman,   83   111.   92. 

Affidavit  in  Attachment  Proceedings. 
That  an  affidavit  in  attachment  pro- 
ceedings was  not  properly  indorsed,  or 
that  the  clerk  "neglected  to  keep  it 
on  file,  and  attached  it,  or  permitted 
it  to  be  attached,  to  the  writ,  did  not 
affect  the  validity  of  the  writ  or  make 
it  void."     Beebe  v.  Morrell,   76  Mich. 
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114,  42  K   W.   1119,   15  Am.   St.  Eep. 
288. 
Omission    of    Filing    From    Record. 

Since  "it  cannot  be  presumed  that  a 
court  and  counsel  on  both  sides  would 
hear,  argue  and  pass  upon  a  demurrer 
which  had  never  been  filed,"  where 
it  appears  from  the  journal  entry  that 
a  "demurrer  has  been  argued  by 
counsel  and  decided  by  the  court,  and 
it  bears  the  file  mark  of  the  clerk," 
it  will  be  presumed  that  "it  was  filed, 
and  that  the  omission  of  its  filing  from 
the  printed  record  is  the  result  of 
some  oversight  or  mistake."  Myers  v. 
Jenkins,  63  Ohio  St.  101,  57  N..  E. 
1089. 

27.  Bogart  v.  Kiene,  85  Minn.  261, 
88   N.   W.   748.  . 

Where  a  paper  is  presented  in  open 
court,  received  and  entered  on  the 
minutes  of  the  court,  it  is,  in  effect 
and  in  law  a  filing,  even  though  the 
officer  neglects  to  make  the  formal  en- 
dorsement thereon.  State  v.  Lewis,  49 
La.  Ann.  1207,  22  So.  327;  Wheeling 
Pottery  Co.  v.  Levi,  48  La.  Ann.  777, 
19  So.  752. 

While  it  is  the  clerk 's  duty  to  re- 
ceive a  paper,  and  immediately  after 
endorse  the  date  it  was  received,  where 
the  filing  was  overlooked  by  the  clerk, 
though  it  was  handed  to  him  in  his 
office  to  be  filed,  received  by  him,  acted 
upon  and  kept  on  file,  the  absence  of 
the  "file  mark"  under  such  circum- 
tances  was  held  not  to  invalidate  the 
filing.  Wheeling  Pottery  Co.  V.  Levi, 
48  La.  Ann.  777,  19  So.  752. 

28.  Ark.— State  v.  Eitter,  9  Ark. 
244.  Cal.— City  Street  Imp.  Co.  v. 
Babco'ck,  68  Pac.  584.  Mo.— Grubbs 
V.  Cones,  57  Mo.  83.  Tex. — Holman 
r.    Chevaillier,   14   Tex.   337. 

Where  a  summons  is  served  on  the 
defendant  in  due  time,  according  to 
law,  duly  presented  to  the  court  upon 
taking  a  default  against  him,  and 
passed  to  the  clerk  to  be  filed,  the 
fact  that  it  is  not  marked  "filed"  by 
the  clerk  is  no  ground  for  putting  aside 
the  judgment.  By  showing  the  sum- 
mons to  the  court,  and  placing  it  in 
the  hands  of  the  clerk,  the  plaintiff 
performs  every  duty  required  of  him 
in  respect  to  it,  and  if  the  clerk  loses 
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sion  being  curable  by  amendment.^" 

Indorsement  Nunc  Pro  Tunc.  —  It  is  the  common  practice,  where  the 
indorsement  has  been  omitted,  or  is  incorrect,  for  the  court,  upon  proper 
motion,  to  permit  the  clerk  to  make  the  proper  indorsement  nunc  pro 
iunc.^^ 

D.  Entry  of  Filing.  —  While  in  some  jurisdictions  the  clerk  is 
required  to  make  an  entry  of  the  filing  of  a  pleading  upon  an  order 
book,3i  ^he  failure  of  the  clerk  to  make  such  entry  is  a  mere  omission 
or  misprision,  which  may  be  remedied  by  an  application  for  a  nunc 
pro  tunc  entry.^^ 


it  afterwards,  the  plaintiff  should  not 
lose  his  judgment  thereby.  Keed  v. 
Curry,  35  111.  536. 

Omission  to  mark  appeal  affidavit 
"filed"  does  not  prejudice  right  to 
appeal.     State  v.  Eitter,  9   Ark.   244. 

Will  Not  Vitiate  Verdict  and  Judg- 
ment.—Though  Kentucky  Act  of  1809, 
§30,  regulating  proceedings  in  suits 
at  law  and  in  chancery,  required  the 
clerk  to  endorse  on  every  pleading  the 
time  when  filed,  it  was  held  that  if 
a  plea  was  filed,  and  issue  made  up, 
and  the  jury  sworn  to  try  the  issue, 
the  omission  of  the  clerk  to  indorse 
upon  the  plea  when  it  was  filed,  would 
not  vitiate  the  verdict  and  judgment. 
Miller  v.  Foley,  4  Bibb   (Ky.)    200. 

29.  Ark.— State  v.  Gowen,  12  Ark. 
62;  Thompson  v.  Foster's  Admr.,  6  Ark. 
208.  Mo.— State  v.  Grate,  68  Mo.  22; 
Baker  v.  Henry,  63  Mo.  517;  Grubbs  v. 
Cones,  57  Mo.  83.  S.  D.— Stark- 
weather V.  Bell,  12  S.  D.  146,  SO  N.  W. 
183. 

Since  the  act  of  the  clerk  in  mark- 
ing a  paper  filed  is  merely  ministerial. 
State  V.  Gowen,  supra;  State  v.  Grate, 
supra;  Baker  v.  Henry,  supra. 

30.  Hl.-^Garden  City  Ins.  Co.  V. 
Stayart,  79  111.  259.  Ind.  Ter.— Mc- 
Clellan  v.  Tootle,  3  Ind.  Ter.  325,  58 
S.  W.  325.  La.— Pottery  Co.  v.  Levi 
&  Co.,  48  La.  Ann.  777,  19  So.  752. 
N.  M.— 7?i  re  Lewisohn,  9  N.  M.  101, 
49  Pac.  909.  Tex. — Holman  v.  Chevail- 
lier's  Admr.,  14  Tex.  337.  Utah.— Bil- 
lings V.  Parsons,  17  Utah  22,  53  Pac. 
730. 

The  clerk  cannot,  without  authority 
from  the  court,  mark  a  paper  filed  in 
a  cause  and  antedate  the  indorsement; 
this  can  only  be  done  on  motion  to 
have  it  so  filed  nunc  pro  tunc.  Hamil- 
ton  V.   Beardslee,   51    111.   478. 

Indictment. — Where  an  indictment  is 
returned  into  court  by  a  grand  jury 
and    filed,    but    the   clerk    neglected   to 


indorse  the  filing,  the  omission  may  be 
supplied  at  any  time,  nunc  pro  tunc, 
by  order  of  the  court,  on  the  proper 
showing.     State  v.  Gowen,  12^  Ark.   62. 

Lost  Pleading. — "The  original  mo- 
tion to  dismiss  having  been  lost,  de- 
stroyed or  misplaced,  the  same  could 
be  substituted  by  leave  of  the  court, 
and  marked  filed  as  of  the  same  date 
the  original  was  filed,  and  have  the 
same  force  and  effect,  to  all  intents 
and  purposes,  as  the  original  thereof." 
McClellan  v.  Tootle,  3  Ind.  Ter.  325, 
58  S.  W.  555. 

Clerk  Not  Negligent. — ^Where  the 
evidence  shows  that  the  failure  to 
properly  file  is  due  to  no  negligence 
of  the  clerk,  a  filing  nunc  pro  tunc  is 
properly  refused.  The  Garden  City 
Ins.  Co.  V.  Stayart,   79  111.  259. 

31.  Ind. — Security  Co.  r.  Arbuckle, 
123  Ind.  518,  24  N.  %  329.  Ky.— Mil- 
ler V.  Foley,  4  Bibb  200.  Mo.— Fulker- 
son  V.  Houts,  55  Mo.  301. 

Missouri. — The  term  "filed"  as  em- 
ployed in  a  Missouri  statute  (Wagn. 
St.  1043.  §28;  Id.  1044,  §31),  providing 
that  a  bill  of  exceptions  will  not  be 
reviewable  upon  appeal  unless  "filed" 
is  held  to  comprehend,  "in  its  proper 
interpretation,  the  entry  made  by  the 
clerk  on  the  record,  by  which  the  fact, 
that  the  bill  has  been  allowed,  is  an- 
nounced and  appropriately  evidenced." 
Fulkerson  v.  Houts,  55  Mo.  301. 

32.  Security  Co.  v.  Arbuckle,  123 
Ind.  518,  24  N.  E.  329;  Miller  «',  Foley, 
4  Bibb   (Ky.)   200. 

Filing  instructions  "means  more 
than  the  stamping  or  indorsement  of 
the  file-mark  upon  the  instructions  by 
the  clerk.  The  attention  of  the  court 
should  be  called  (to  the  filing)  and 
the  filing  minuted  in  the  court  docket, 
and  be  made  to  appear  as  part  of  the 
court  proceedings  in  the  order-book." 
Steeg  V.  Walls,  4  Ind.  App.  18,  30 
N.  E.  312. 
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Docket  Entry.  —  In  some  states,  by  statutory  provision,  a  memorandum 
of  the  date  of  filing  must  be  made  in  the  appearance  docket  before  any 
I^leading  or  paper  can  be  considered  as  properly  filed.-'''  However, 
since  the  indexing  in  the  appearance  docket  is  no  part  of  the  filing,^* 
the  fact  that  the  action  is  not  properly  indexed  therein  will  not  aft'ect 
the  validity  of  the  filing.--'^ 

Record  Entry. —  In  some  states  the  filing  must  be  noted  upon  the 
record.^" 

V.  OBJECTIONS  TO  FILING.  —  Since  a  party  to  an  action  has 
the  unqualified  right  to  have  his  pleading  filed,  if  tendered  in  due 


33.  Iowa,— Code  of  1897,  §291  (pro- 
viding tliat  "no  pleading  of  any  de- 
scription shall  be  considered  as  filed 
in  the  cause  or  taken  from  the  clerk 's 
office  until  a  memorandum  of  the  date 
of  filing  thereof  is  made  in  the  ap- 
pearance docket.")  Marengo  Sav. 
Bank  r.  Kent,  135  Iowa  386,  112  K  W. 
767;  Johnson  v.  Berdo,  131  Iowa  524, 
106  N.  W.  609;  Winkleman  v.  Winkle- 
man,  79  Iowa  319,  44  N.  W.  556;  Nick- 
son  V.  Blair,  59  Iowa  531,  13  N.  W. 
641;  Padden  v.  Moore,  58.  Iowa  703, 
12  K  W.  724. 

But  where  a  reply  was  not  entered 
upon  the  appearance  docket  at  the 
time,  nor  marked  "filed,"  but  was 
treated  by  all  parties  as  having  been 
filed,  and  the  case  tried  without  ob- 
jections upon  the  issues,  tendered  there- 
by, it  was  held  that  defendant  could 
not  complain  of  such  error.  Marengo 
Sav.  Bank  v.  Kent,  135  Iowa  386,  112 
N.  W.  767. 

Where  Cause  Heard  Before  Referee. 
That  the  cause  was  heard  before  a 
referee  can  make  no  difference,  when 
no  memorandum  of  the  date  of  filing  is 
made  in  the  appearance  docket.  The 
referee  merely  stands  in  place  of  the 
court,  and  has  no  more  authority  than 
a  judge  to  file  papers.  Johnson  v. 
Berdo,   131   Iowa   524,   106  N.   W.   609. 

When  Appeal  From  Justice's  Court. 
In  actions  appealed  from  justices  of  the 
peace  to  the  district  or  circuit  court, 
§200  of  the  code  requiring  the  clerk 
immediately  on  the  filing  of  a  plead- 
ing, to  make  a  note  of  such  filing  in 
the  appearance  docket,  or  else  the 
pleading  is  nob  to  be  considered  as 
properly  filed,  is  held  not  to  be  ap- 
plicable, and  merely  depositing  such 
in  the  clerk's  office  is  deemed  sufficient. 
Harrison  v.  Clifton,  75  Iowa  736,  38 
N.  W.  406. 
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Effect  of  Lapse  of  Time. — Where  one 
of  the  pleadings  in  the  case  had  been 
filed  for  five  years  and  was  attached 
to  the  files  in  the  case,  but  no  memo- 
randum of  the  filing  had  been  entered 
in  the  appearance  docket,  and  the 
court  ordered  it  to  be  entered  on  the 
appearance  docket  as  filed  at  the  time 
it  was  delivered  to  the  clerk  and 
marked  "filed,"  it  was  held  that  there 
was  no  error  in  this  ruling.  Snell  V, 
Dubuque,  etc.  E.  Co.,  88  Iowa  442,  55 
N.   W.    310. 

Refiling. — It  is  unnecessary  to  refile 
papers  whicli  have  once  been  properly 
filed,  and  memoranda  of  such  filings 
duly  made  in  the  proper  appearance 
docket.  Winkleman  v.  Winkleman,  79 
Iowa  319,  44  N.  W.  556. 

34.  Haverly  v.  Alcott,  57  Iowa  171, 
10  N.  W.  326. 

35.  Haverly  v.  Alcott,  57  Iowa  171, 
10   N.  W.   326. 

36.  The  statement  of  the  clerk  that 
a  plea  was  filed  and  issue  joined,  forms 
no  part  of  the  record — the  filing  must 
be  noticed  upon  the  record,  or  it  is 
not  sufficient.  Duke  v.  Crabtree,  5 
Ark.   478. 

But  a  pleading  which  has  been 
lodged  with  the  papers  of  the  cause, 
and  used  upon  the  trial  of  the 
suit,  will  be  regarded  as  a  part  of  the 
record,  though  never  noted  on  the  rec- 
ord. Hawkins  v.  Ball's  Admr.,  18  B. 
Mon.  (Ky.)  816;  Carter  v.  Stennet,  10 
B.    Mon.    (Ky.)    250. 

If  an  answer  is  found  among  the 
papers  of  a  suit,  though  not  noticed 
on  record,  the  court  should  respect  it, 
and  direct  its  appearance  to  be  en- 
tered, nunc  pro  tunc  (White  v.  Lewis, 
2  A.  K.  Marsh.  [Ky.]  123).  But  an 
answer  lodged  with  the  clerk,  but 
neither  noted  on  the  record,  or  f^led 
among  the  papers,  should  not  be  noticed 
by  the  court   (White  v.  Lewis,  supra). 
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time  and  in  a  proper  manner,"  an  adverse  party  has  no  right  to 
object,  nor  the  court  authority  to  listen  to  his  objections  to  such 
filing.^^  The  insufficiency  or  irregiilarity  of  the  filing  of  pleadings  is 
properly  raised  by  a  motion  to  dismiss  made  in  apt  time.^** 

Time  for  Objection.  —  Objection  to  a  paper  for  want  of  a  file  mark 
comes  too  late  when  argued  for  the  first  time  on  appeal.**' 

VI.  EFFECT  OF  FAILURE  OF  OFFICER  TO  FILE.  —  It  is  the 
duty*  of  the  proper  officer  to  file  all  papers  delivered  to  him  for  that 
purpose.*^ 

VII.  WITHDRAWING  PLEADINGS  OR  PAPERS  FROM  FILES. 
Pleadings  or  papers,  after  having  been  filed,  cannot  be  withdrawn 
from  the  file  without  the  consent  of  the  parties  thereto  f"^  nor  can  such 
papers  or  pleadings  be  withdrawn  from  the  files,  even  though  all  the 
parties  consent   thereto,   without   the  permission  of   the   court.*=^     A 


37.  Collins  v.  Fenley,  21  Ky.  L.  Eep. 
958,  53  S.  W.  667;  Turner  v.  New  Farm- 
ers' Bank,  102  Ky.  473,  43  S.  W.   721. 

38.  Turner  v.  New  Farmers'  Bailk, 
102  Ky.  473,  43  S.  W.  721;  Holland 
V.  Lowe,  101  Ky.  98,  39  S.  W.  834; 
Ringo  V  New  Farmers'  Bank,  101  Ky. 
91,  39  S.  W.  701;  Collins  v.  Fenley,  21 
Ky.  L.  Rep.  958,  53   S.  W.   667. 

In  fact,  an  adverse  party  is  not  per- 
mitted in  open  court  to  inquire,  nor  the 
judge  to  officially  know,  what  the 
pleading  contains  before  being  filed,  if 
tendered  at  the  time  fixed  by  the  stat- 
ute for  filing  it.  Turner,  etc.  v.  New 
Farmers'  Bank,  supra. 

Objections  to  the  sufficiency  of  a 
pleading  cannot  be  taken  by  objections 
to  its  filing.  Ringo  V.  New  Farmers' 
Bank  Trustee,  101  Ky.  91,  39  S.  W. 
701.  See  Anthony  v.  Masters,  28  Ind. 
App.  239,  62  N.  E.  505. 

39.  Bishop  V.  People,  200  111.  33, 
65  N.  E.  421,  information  in  quo  war- 
ranto filed  without  leave   of  court. 

An  entry  of  appearance  and  plead- 
ing to  the  merits  will  prevent  the  rais- 
ing of  such  issue.  Bishop  v.  People, 
200  111.  33,  65  N.  E.  421,  citing  Mc- 
Gahan  v.  People,  191  111.  493,  61  N.  E. 
418. 

40.  Fla. — Willingham  v.  State,  21 
Fla.  761,  789.  Ky.— Miller  v.  Foley, 
4  Bibb  200.  Tex. — Eggenberger  v, 
Brandenberger,  74  Tex.  274,  11  S.  W. 
1099. 

Especially  where  it  has  been  placed 
in  the  custody  of  the  clerk  and  acted 
upon  by  the  court  below.  p]ggenberger 
V.  Brandenberger,  74  Tex.  274,  11  S.  W 
1099. 

Objection    should    be    made     in     the 


lower   court.      "Willingham   V.   State,   21 
Fla.    761,    789. 

41.  Rosenthal  r.  Davenport,  38  Minn. 
543,  38  N.  W.  618. 

He  should  deposit  them  in  the  proper 
place  for  the  keeping  of  such  papers. 
Rosenthal  v.  Davenport,  38  Minn.  543, 
38   N.   W.    618. 

42.  Cole's  Admrs.  v.  Perry,  7  Tex. 
109,  even  by  the  permission  of  the 
court. 

43.  Fla*. — Tidwell  V.  Witherspoon, 
18  Fla.  282.  111.  —  Deatherage  v. 
Roach,  76  111.  321.  Mass.— French  v. 
Neal,  24  Pick.  55;  Rogerson  v.  Neal, 
16  Pick.  370.  Tex. — Cole's  Admrs.  v. 
Perry's  Exr.,   7   Tex.   109. 

Land  Office  Record. — When  a  paper 
required  by  law  to  be  filed  in  the  gen- 
eral land  office  is  there  filed,  it  can- 
not be  withdrawn  except  under  a  law 
authorizing  it,  and  by  some  person 
authorized  to  withdraw  it.  Snider  v. 
Methvin,  60  Tex.  487. 

Temporary  Withdrawal  Without  In- 
jury.— But  where  a  declaration,  after 
being  filed,  was  withdrawn  from  the 
files  by  the  plaintiff's  counsel,  but  re 
stored  to  the  file  before  the  time  for 
the  defendants  to  plead  had  expired, 
and  it  not  appearing  that  the  defend- 
ant had  any  defense  of  any  kind  to 
the  note  sued  on,  or  had  sustained  any 
injury,  it  was  held  that  a  judgment  in 
favor  of  the  plaintiff  would  not  be 
reversed  for  the  refusal  of  the  court 
to  continue  the  cause  for  this  irreg- 
ularity.     Deatherage   v.   Roach,   76   111. 

00-] 

Withdrawal  for  Fraudulent  Purpose. 

If    a    plea    has    been    filed    in    the    cir- 
cuit court  and  immediately  withdrawn, 
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motion  to  withdraw  a  pleading  or  paper,  however,  is  one  which  the 
court  will  usually  grant,  subject,  sometimes  to  the  condition  that 
proper  copies  be  left  as  a  part  of  the  record.** 

The  wrongful  withdrawal  of  a  pleading  or  paper  is  a  statutory  offense 
in  some  jurisdictions.*'"' 

VIII.  COSTS.  —  Costs  may  be  allowed  on  ex  parte  motion  to  com- 
pel the  filing  of  a  pleading,  where  the  party  omits  to  file  it  after  notice 
requiring  him  to  file  it.*® 


and  retained  until  after  judgment  has 
been  rendered  by  default,  and  is  then 
placed  among  the  papers,  for  the  pur- 
pose of  entrapping  the  plaintiff,  the 
circuit  court  may  at  any  time,  even 
after  error  brought,  upon  request,  strike 
such  plea  from  the  files.  Wyatt  V. 
Headrick,  21  111.  158. 

44.  Gray  v.  Com.  Bank  of  New  Or- 
leans, 1  Bob.  (La.)  533;  French  v.  Neal, 
24  Pick.  (Mass.)  55;  Eogerson  V.  Neal, 
16   Pick.    (Mass.)    370. 

Whether  such  an  order  shall  pass, 
and  if  it  does  pass,  upon  what  terms, 
is  a  matter  within  the  discretion  of 
the  court.  French  v.  Neal,  supra; 
Eogerson  v.  Nealj  stipra. 

Leaving  Attested  Copy. — "Even  if 
a  party  is  permitted,  in  the  discretion 
of  the  court,  to  withdraw  a  pleading, 
it  does  not  follow,  and,  indeed,  it  is 
not  proper,  that  he  should  be  permitted 
to  take  it  off  the  files  of  the  record 
without  leaving  a  properly  attested 
copy.      The    effect    of    the    order    per- 
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[  mitting  the  withdrawal  is  merely  to 
eliminate  the  pleading  as  a  pleading 
tendering  an  issue  to  be  tried  in  the 
case."  Wyles  v.  Berry,  116  Ky.  377, 
76   S.  W.   126. 

Application  Denied. — There  are  cases, 
however,  in  which  it  would  be  the 
duty  of  the  court  to  deny  such  applica- 
tion, as  where  an  action  has  been 
brought  upon  a  promissory  note  left 
on  file  in  the  clerk's  office,  and  it  is 
sought  to  withdraw  the  paper  for  the 
purpose  of  another  action.  French  v. 
Neal,  24  Pick.  (Mass.)  55;  Eogerson  V. 
Neal,    16   Pick.    (Mass.)    370. 

45.  New  York. — "A  person  who  wil- 
fully and  unlawfully  removes,  muti- 
lates, destroys,  conceals  or  obliterates 
a  record,  map,  book,  paper,  document 
or  other  thing  filed  or  deposited  in  a 
public  office,  or  with  any  public  offi- 
cer by  authority  or  law,  is  punishable," 
etc.  (Penal  Code,  §94) ;  People  v.  Peck, 
67  Hun  560,  22  N.  Y.  Supp.  576. 

46.  Langbein  v.  Gross,  14  Abb.  Pr. 
N.  S.   (N.  Y.)  412. 
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I.  NATURE  AND  OBJECT  OF  FINDINGS.  —  Findings  of  fact 
by  the  trial  court  have  the  force  and  effect  of  a  special  verdict/  but 
are  no  more  conclusive  than  the  special  verdict  of  a  jury.^ 

The  findings  of  fact  and  conclusions  of  law  constitute  the  decision 
of  the  eourt.^  They  are  not  the  judgment,*  but  are  rather  the  authori- 
zation or  basis  of  the  judgment.^ 

Object  of  Statutes.  —  Such  statutory  provisions  are  for  the  protec- 
tion of  both  court  and  parties,®  their  object  being  not  only  to  dispose 
of  the  issues  of  fact  made  by  the  pleadings,'^  and  to  preserve  at  large 
the  views  of  the  trial  judge  as  to  the  facts  and  law  of  the  case,^  but 


1.  U.  S.— The  E.  A.  Packer,  140 
U.  S.  360,  11  Sup.  Ct.  794,  35  L.  ed. 
453;  Davenport  v.  Paris,  136  U.  S.  580, 
10  Sup.  Ct.  1064,  34  L.  ed.  548;  Retzer 
V.  Wood,  lOfl  U.  S.  185,  3  Sup.  Ct.  164, 
27  L.  ed.  900.  Ark.— Woodruff  v.  Mc- 
Donald, 33  Ark.  97.  Colo. — Huston  v. 
Plato,  3  Colo.  402,  407.  la.— Smidt 
V.  Benenga,  140  Iowa  399,  118  N.  W. 
439;  In  re  Buck,  140  Iowa  355,  118 
N.  W.  530.  Minn.— Peach  v.  Eeed,  87 
Minn.  375,  380,  92  N.  W.  229.  Mo. 
Burgess  v.  Mercantile,  etc.  Co.,  114 
Mo.  App.  169,  89  S.  W.  568.  Nev. 
Marshall  v.  Golden  Fleece,  etc.  Co.,  16 
Nev.  156.  Okla.— Cadman  v.  Smith,  15 
Okla.  633,  85  Pac.  346.  Ore.— Freeman 
V.  Trummer,  50  Ore.  287,  91  Pac.  1099. 
Wash.— Bard  v.  Kleeb,  1  Wash.  370,  25 
Pac.  467,  27  Pac.  273. 

The  finding  takes  the  place  of  a  ver- 
dict. It  is  a  special  verdict,  not  an 
opinion,  and  is  to  form  a  part  of  the 
judgment  roll.  Jones  v.  Block,  30  Cal. 
227. 

2.  Commercial  Nat.  Bank  v.  Gilin- 
sky,  142  Iowa  178,  120  N.  W.  476. 

3.  Ashton  v.  Thompson,  28  Minn. 
330,  9  N.  W.  876,  holding  that  the  find- 
ings constitute  a  decision  within  a  stat- 
ute providing  that  a  decision  may  be 
vacated  and  a  new  trial  granted  on  the 
application  of  the  party  aggrieved.  See 
also  Hodges  i\  Goetzman,  76  Iowa  476, 
41  N.  W.  195,  Avherein  the  court  says 
that  "the  findings  of  fact  and  law  are 
a  part  of  the  decision." 

4.  Colo. — Board  of  Comrs.  v.  Lovell, 
20  Colo.  80,  36  Pac.  878;  Gormer  v. 
Chaffe,  5  Colo.  383;  Alvord  v.  Mc- 
Gaughey,  5  Colo.  244.  Minn. — Rama- 
ley  r.  Ramaley,  69  Minn.  491,  72  N.  W. 
694.  Neb. — BVounty  v.  Daniels,  23  Neb. 
162,  36  N.  W.  463.  Wis.— Andrews  V. 
Welch,  47  Wis.  134,  2  N.  W.  98. 

"The  findings  of  fact  are  one  thing, 
but  the  judgment  entered  upon  the 
conclusions    of   law  upon    facts   found 


is  a  very  different  matter.  The  first 
involves  a  judicial  examination  into 
some  matters  of  fact,  while  the  latter 
embodies  the  sentence  of  the  law  upon 
the  facts  found;  and  it  is  the  relief 
granted  or  right  adjudicated  by  the 
conclusions  of  law  that  goes  into  the 
judgment,  and  to  such  conclusions  we 
must  look  in  determining  whether  any- 
thing improper  or  erroneous  has  gone 
into  such  judgment."  Ramaley  v.  Ra- 
maley,   69    Minn.    491,    72    N.    W.    694. 

5.  Cal. — Vermule  v.  Shaw,  4  Cal. 
214,  216.  Minn. — Ramaley  v.  Ramaley, 
69  Minn.  491,  72  N.  W.  694;  Wagner 
V.  Nagel,  33  Minn.  348,  23  N.  W.  308; 
Ryan  v.  Krauz,  25  Minn.  362.  Neb. 
Brounty  V.  Daniels,  23  Neb.  162,  36  N. 
W.  463.  Ore. — Lewis  v.  First  Nat. 
Bank,  46  Ore.  182,  78  Pac.  990;  Drain- 
age Dist.  V.  Crow,  20  Ore.  535,  26  Pac. 
845.  Utah. — Kahn  v.  Central  Smelting 
Co.,  2  Utah  371. 

6.  Slayton  v.  Felt,  40  Wash.  1,  82 
Pac.  173;  Fogo  v.  Boyle,  130  Wis.  154, 
109  N.  W.  977. 

It  gives  the  court  an  "opportunity 
to  place  upon  record  its  view  of  the 
facts  and  the  law  in  definite  form 
sufficiently  at  large  that  there  may  be 
no  mistake.  To  parties,  it  furnishes 
the  means  of  having  their  cause  re- 
viewed, in  many  instances  without 
great  expense."  Bard  v.  Kleeb,  1  Wash. 
370,  25  Pac.  467,  27  Pac.  273. 

7.  Dam  V.  Zink,  112  Cal.  91,  44 
Pac.  331;  Rauers  Law,  etc.  Co.  f.  Brad- 
bury, 3  Cal.  App.  256,  84  Pac.  1007; 
Coliins  V.  Gray,  3  Cal.  App.  723,  86 
Pac.  983;  Maynard  v.  Locomotive,  etc. 
Assn.,  14  Utah  458,  47  Pac.  1030. 

The  purpose  of  findings  is  to  dispose 
of  the  issues  of  fact  and  to  exhibit  the 
grounds  upon  which  the  judgment  rests. 
Chatfield  v.  Continental  Bldg.,  etc. 
Assn.,  6  Cal.  App.  665,  92  Pac.  1040. 

8.  Conn.— Todd  v.  Todd.  84  Conn. 
591,  SO  Atl.  717.    Ind.— Pavey  v.  Brad- 
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also  to  aid  or  enable  the  parties  to  have  the  questions  of  law  answered 
upon  the  facts  found  reviewed  and  re-examined  in  an  easy  and  expedi- 
tious manner,"-'  and  to  enable  a  party  to  except  to  the  legal  finding 
in  the  same  manner  that  he  would  except  where  an  instruction  had 
been  given  the  jury.^'^ 

It  is  not  the  province  of  the  special  findings  to  state  and  exhibit 
as  a  part  of  the  record  the  ruling  of  the  court  in  making  up  the  issues 
of  a  cause  or  in  respect  to  the  action  taken  by  the  court,  either  in 
denying  or  permitting  amendments  to  be  made  to  the  pleadings  in 
the  case.^^ 

II.  WHEN  FINDINGS  NECESSARY.  —  A.  At  Common  Law 
AND  Under  Statutes.  —  In  the  absence  of  statute  it  is  not  the  com- 
mon-law function  of  a  judge  in  a  common-law  action,  trying  a  case 
without  a  jury,  to  make  special  findings  of  fact.^^ 

Under  rules  of  court,^^  or  under  the  codes  and  statutes  of  most  of 
the  states,  however,  upon  the  trial  of  a  question  of  fact  by  the  court, 
the  decision  must  be  given  in  writing,  stating  the  facts  found  and 
the  conclusions  of  law  thereon  separately,"  though  a  general  finding 


dock,  170  Ind.  178,  84  K  E.  5;  Cum- 
berland Tel.,  etc.  Co.  v.  Kranz,  48  Ind. 
App.  67,  95  N.  E.  371.  Kan.— Vickers 
■V.  Buck,  etc.  Co.,  70  Kan.  584,  79  Pac, 
160.  Mich.— Durfee  v.  Abbott,  50  Mich. 
479,  15  N.  W.  559.  Minn. — Abrahamson 
f.  Lamberson,  68  Minn.  454,  71  N.  W. 
676.  Mo.— Nichols  v.  Carter,  49  Mo. 
App.   401.     Tenn. — Stephens  v.   Mason, 

99  Tenn.  512,  42  S.  W.  143.  Wis.— Fogo 
V.  Boyle,  130  Wis.  154,  109  N.  W.  977; 
Dietz  V.  Neenah,  91  Wis.  422,  64  N.  W. 
299,  65  N.  W.  500. 

9.  Mo. — Burgess  V.  Mercantile,  etc. 
Co.,   114   Mo.   App.   169,   187,   89   S.   W. 

568.  N.  y.— Jefferson  Co.  Nat.  Bank 
t:  Dewey,  181  N.  Y.  98,  110,  73  N.  E. 

569.  Ore. — Drainage  Dist.  v.  Crow,  20 
Ore.  535,  26  Pac.  845.  Wis.— Fogo  v. 
Boyle,  130  Wis.  154,  109  N.  W.  977; 
Dietz  V.  Neenah,  91  Wis.  422,  64  N.  W. 
299,  65  N.  W.  500. 

10.  Vickers  v.  Buck,  etc.  Co.,  70 
Kan.  584,  79  Pac.  160;  American,  etc. 
Society  v.  Bronger,  91  Ky.  406,  15  S.  W. 
1118. 

11.  Pavey  v.  Braddock,  170  Ind.  178, 
84  N.  E.  5. 

12.  Cal.—In  re  Danford,  157  Cal. 
425,  108  Pac.  822.  lU.— Grand  Pac. 
Hotel  Co.  V.  Pinkerton,  217  111.  61,  75 
N.  E.  427;  First  Nat.  Bank  v.  North- 
western Nat.  Bank,  152  111.  296,  301, 
38   N.   E.   739.     Ind.— Dorcey  v.   State, 

100  N.    E.    369. 

The  refusal  of  the  court  to  make 
findings  of  fact  where  no  statute  re- 
quires it,  though  requested  to  do  so,  is 
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not  error.  Grand  Pac.  Hotel  Co.  v. 
Pinkerton,  217  111.  61,  74,  75  N.  E. 
427;  Order  of  Foresters  v.  Schweitzer, 
171  111.  325,  49  N.  E.  506;  Field  v. 
Crawford,    146   111.    136,   34   N.   E.   481. 

13.  Michigan  Circuit  Court  Eule  26; 
Eice  i\  Muskegon,  150  Mich.  679,  114 
Pac.  661. 

14.  Ala.— Code,  1896,  §3320;  Pap- 
pot  V.  Howard,  154  Ala.  306,  45  So. 
581;  Brock  v.  Louisville,  etc.  E.  Co., 
114  Ala.  431,  21  So.  994.  Ariz.— Acts 
1897,  §22;  McGowan  v.  Sullivan,  5  Ariz. 
334,  52  Pac.  986;  Daggs  v.  Hoskins,  5 
Ariz.  300,  52  Pac.  357.  Ark.— Kirby's 
Dig.  St.,  1904,  §6213;  Chrisman  v. 
Eogers,  30  Ark.  351.  Cal.— Code  of 
Civ.  Proc,  §633.  lU.— Hurd's  Eev. 
St.,  1909,  ch.  110,  §61.  Ind.— Bates' 
Ann.  St.,  1908,  ch.  2,  art.  20,  §577; 
Shrover  v.  Campbell,  31  Ind.  App.  83, 
67  N.  E.  193.  la.^Code,  1897,  §3654. 
Kan.— Gen.  St.,  1909,  §5891;  Shuler  v. 
Lashhorn,  67  Kan.  694,  74  Pac.  204. 
Ky.— Civ.  Code,  §332.  Minn.— Eev. 
Laws,  1905,  §4185.  Mo.— Eev.  St.,  1909, 
§1972.  Mont.— Rev.  Codes,  1907,  §§6763, 
6764,  6766.  Neb.— Code  Civ.  Proc, 
Comp.  St.,  1911,  §297.  N.  M.— Comp. 
Laws,  1897,  §2999.  N.  C— Code,  §417; 
Silver  Valley  M.  Co.  v.  Baltimore,  etc. 
Smelt.  Co.,  99  N.  C.  445,  6  S.  E.  735; 
Parks  V.  Davis,  98  N.  C.  481,  4  S.  E. 
202.  N.  D.— Eev.  Code,  1905,  §7040;  Gull 
Eiver  L.  Co.  v.  School  Dist.,  1  N.  D.  500, 
48  N.  W.  427.  Okla.— Wilson 's  Eev.  & 
Ann.  St.,  1903,  §4477.  Ore.— Lord's 
Ore.    Laws,    1910,    §158;    Jennings     v. 
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in  favor  of  either  plaintiff  or  defendant  is  sufficient  in  some  states 
unless  one  of  the  parties  requests  a  special  finding.^^  Such  a  statute 
is  imperative,  and  the  court's  failure  to  comply  with  it  is  ground 
for  reversal,^"  where  proper  exception  has  been  reserved  thereto,  in 


Frazier,  4©  Ore.  470,  80  Pac.  1011; 
Moody  i\  Richards,  29  Ore.  282,  45  Pac. 
777.  S.  C— Code  Civ.  Proc,  1902,  §289. 
S.  D.— Com.  Laws,  1910,  p.  369,  Code 
Civ.  Proc,  §277;  Kierbow  v.  Young, 
21  S.  D.  180.  110  N.  W.  116.  Tenn. 
Shannon's  Code,  1896,  §4684;  Hinton  v. 
Sun  Life  Ins.  Co.,  110  Tenn.  113,  72 
S.  W.  118.  Tex.— Eev.  Civ.  St.,  1911, 
art.  1989;  Guadalupe  County  v.  Poth 
(Tex.  Civ.  App.),  153  S.  W.  919.  Wash. 
Eem.  &  Bal.  Ann.  Codes,  1910,  §367; 
Schlossmaeher  v.  Beacon  Place  Co.,  52 
Wash.  588,  100  Pac.  1013.  Wis.— St., 
1898,  §2863;  Kelm  v.  Woodbury,  150 
Wis.  499,  137  N.  W.  757;  Kite  r.  Keene, 
149  Wis.  207,  134  N".  W.  383,  135  N.  W. 
354;  Young  v.  Miner,  141  Wis.  501,  124 
N.  W.  660.  Wye— First  Nat.  Bank  v. 
Citizens  State  Bank,  11  Wyo.  32,  70 
Pac.   726,   100  Am.  St.  Rep.  925. 

Discretion. — In  a  few  jurisdictions 
the  making  of  special  findings  is  dis- 
cretionary with  the  court  (Joline  v. 
Metropolitan  See.  Co.,  164  Fed.  650; 
Carson  v.  Redding,  52  Colo.  178,  120 
Pac.  147) ;  and  though  requested  to 
make  special  findings,  the  failure  of  the 
court  to  make  other  than  a  general 
finding  is  not  error  (Mercantile  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  237,  21 
L.  ed.  827;  Aetna  L.  Ins.  Co.  v.  Ham- 
ilton Countv,  79  Fed.  575,  25  C.  C.  A. 
94;  Lowell  "v.  Bickford,  201  Mass.  543, 
88  K  E.  1). 

15.  See  infra,  III. 

"The  court  should  find  and  state  the 
facts'  constituting  the  primary  right_  of 
action  or  defense,  the  corresponding 
duty  and  breach  thereof,  and  the  in- 
jury resulting  therefrom,  and  as  a  con- 
elusion  deducible  from  the  facts  so 
found,  the  law  applicable  thereto." 
Moody  V.  Richards,  29  Ore.  282,  45  Pac. 
777. 

A  municipal  court  which  has  all  the 
powers  possessed  by  a  district  court, 
is  bound,  by  a  statute  requiring  the 
district  court  to  file  findings  of  fact. 
Brackett  r.  Rich,  23  Minn.  485. 

16.  Cal. — Haffenegger  v.  Bruce,  54 
Cal.  416;  McKeon  v.  McDermott,  22 
Cal.  667,  83  Am.  Dec.  86.  But  see 
St.,  1861,  p.  589,  requiring  exceptions 
or  there   shall   be   no   reversal.     Conn. 


Sturdevant  v.  Stanton,  47  Conn.  579. 
Ind. — Tevis  v.  Hammersmith  (Ind. 
App.),  81  N.  E.  614;  Addleman  v.  Er- 
win,  6  Ind.  495.  Kan. — Shuler  v.  Lash- 
horn,  67  Kan.  694,  74  Pac.  264;  John- 
son V.  Clark,  18  Kan.  157.  Mich.— Stan- 
sell  t\  Corning,  21  Mich.  242;  Lee  v. 
Marsh,  19  Mich.  11.  Minn. — Baldwin 
V.  Allison,  3  Minn.  83.  Mo.— Mitchell 
V.  Williams,  29  Mo.  132;  Bailey  v.  Wil- 
son, 29  Mo.  21.  Neb. — Lyman  v.  Water- 
man, 51  Neb.  283,  70  N.  W.  921;  Wiley 
V.  Shars,  21  Neb.  712,  33  N.  W.  418. 
N.  y. — Newman  v.  Mayer,  52  App.  Div. 
209,  65  N.  Y.  Supp.  294;  Osborne  v. 
Heyward,  40  App.  Div.  78,  57  N.  Y. 
Supp.  542.  N.  D. — Prondzinski  v.  Gar- 
butt,  9  N.  D.  239,  83  N.  W.  23;  Garr 
V.  Spaulding,  2  N.  D.  414,  51  N.  W. 
867;  Gull  River  Lumber  Co.  v.  School 
Dist.,  1  N.  D.  500,  48  N.  W.  427.  Ohio. 
Hubble  V.  Renick,  1  Ohio  St.  171.  Okla. 
Insurance  Co.  of  No.  America  v.  Tay- 
lor, 124  Pac.  974;  Smith  v.  Harrod,  29 
Okla.  3,  115  Pac.  1015.  Ore.— Jennings 
r.  Frazier,  46  Ore.  470,  80  Pac.  1011. 
S.  D.— Kierbow  v.  Young,  21  S.  D.  180, 
110  N.  W.  116;  Thomas  v.  Issenhuth,  18 
S.  D.  303,  100  N.  W.  436;  Taylor  v. 
Vandenberg,  15  S.  D.  480,  90  N.  W. 
142.  Tenn. — McHale  v.  Wellman,  101 
Tenn.  150,  153,  46  S.  W.  448;  Stan- 
ley V.  Donoho,  16  Lea  492.  Tex. — Cal- 
laghan  v.  Grenet,  66  Tex.  236,  IS  S.  W. 
507;  Parker  -y.  Stephens  (Tex.  Civ. 
App.),  39'  S.  W.  164.  Utah.— Blumen- 
thal  i\  Asay,  3  Utah  507,  24  Pac.  1056. 
Wasli. — Potwin  v.  Blasher,  9  Wash.  460, 
37  Pac.  710;  Bard  v.  Kleeb,  1  Wash. 
370,  25  Pac.  467,  27  Pac.  273.  Wis. 
Damman  v.  Damman,  145  Wis.  122,  128 
N.  W.  1062;  Young  v.  Miner,  141  Wis. 
501,  124  N.   W.   660. 

"Counsel  cannot  dictate  to  the  court 
what  facts  shall  be  found,  nor  is  he 
required  to  do  so;  but,  if  none  are 
found,  or  they  are  so  defectively  found 
as  not  to  be  a  substantial  compliance 
with  the  statute,  the  party  deprived  of 
the  finding  is  entitled  to  a  reversal." 
McHale  f.  Wellman,  101  Tenn.  150,  153, 
46  S.  W.  448. 

In  South  Carolina,  the  statute  is 
held  directory  only  and  not  mandatory, 
the   omission  to  make  findings  of  fact 
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some  jurisdictions,"  and  landings  have  not  been  waived,'^  or  is  ground 
for  setting  aside  the  judgment  by  the  trial  court  upon  its  attention 
being  called  thereto,^"  unless  the  failure  to  make  findings  or  respond 
to  the  request  was  non-prejudicial,-°  as  the  judgment  would  not  have 
any  foundation.-^ 

A  judgment  rendered  without  the  findings  required  by  the  statute 
is  not  void  but  is  merely  irregular.-- 

B.  Essential,  Only  Where  ]\Iaterial  Facts  in  Issue.  —  It  is  only 
where  material  facts  are  in  issue  that  findings  thereon  are  necessary 
in  any  case.^^    Accordingly,  there  need  be  no  findings  where  judgment 


and  conclusions  of  law  in  a  case  tried 
by  the  court  without  a  jury  is  not 
ground  for  reversal  unless  it  appear 
that  appellant  has  suffered  prejudice 
thereby  as  to  the  merits  of  the  case. 
Aultman  v.  Utsey,  41  S.  C.  304,  19 
S.  E.  617;  Stepp  v.  Nat.  Life,  etc. 
Assn.,  37  S.  C.  417,  16  S.  E.  134; 
Briggs  V.  Briggs,  24  S.  C.  377, 

17.  See  infra,  XI. 

18.  See  infra,  X. 

19.  Bush  V.  Geisy,  16  Ore.  355,  19 
Pac.  123. 

20.  ]Mich. — ^Babcoek  v.  Beaver  Creek 
Twp.,  65  Mich.  479,  32  N.  W.  653. 
Minn. — Surck  v.  Sheridan,  107  Minn. 
130,  119  N.  W.  791.  Mo.— Miller  v. 
McCaleb,  208  Mo.  562,  106  S.  W.  655. 
N.  D.— Joslyn  v.  Smith,  2  N.  D.  53, 
49  N.  W.  382,  wherein  the  result  would 
not  have  been  different  if  the  par- 
ticular finding  had  been  made.  Tex. 
Umscheid  v.  Scholz,  84  Tex.  26o,  16 
S.  W.  1065;  Crocker  v.  Crocker,  19 
Tex.  Civ.  App.  296,  46  S.  W.  870. 

-  Wisconsin. — Failure  to  make  findings 
of  fact  and  conclusions  of  law  is  error, 
but  is  not  ground  for  reversal  un- 
less it  appears  probable  that  the  sub- 
stantial rights  of  the  unsuccessful  party 
may  thereby  have  been  injuriously  af- 
fected. Kelm  V.  Woodbury,  150  Wis. 
499,  137  N.  W.  757;  Damman  v.  Dam- 
man,  145  Wis.  122,  128  N.  W.  1062; 
Young  V.  Miner,  141  Wis.  501,  124 
N.  W.  660;  Farmer  v.  St.  Croix  Power 
Co..  117  Wis.  76,  93  N.  W.  830.  But 
where  there  are  no  findings  of  fact  or 
conclusions  of  law,  and  the  evidence 
fails  to  disclose  the  rights  of  the  parties 
the  judgment  will  be  set  aside.  Kinn 
V.  First  Nat.  Bank,  118  Wis.  537,  95 
N.  W.  969. 

21.  Moody  V.  Richards,  29  Ore.  282, 
45  Pac.  777. 

22.  Neb.— Cizek  v.  Cizek,  69  Neb. 
797,  96  N.  W.  657,  99  N.  W.  28;  Maryott 
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V.  Gardner,  50  Neb.  320,  69  N.  W.  837; 
Foster  r.  Devinney,  28  Neb.  416,  44 
N.  W.  479;  Sprick  v.  Washington  Coun- 
ty, 3  Neb.  253.  Ore.— Bush  v.  Geisy, 
16  Ore.  355,  19  Pac.  123.  Wye— School 
Dist.  v.  Western  Tube  Co.,  13  Wyo. 
304,  80   Pac.   155. 

A  decree  may  not  be  attacked  col- 
laterally for  want  of  findings.  Such 
defect  goes  no  further  than  to  render 
the  decree  irregular  or  erroneous  and 
not  void.  Cizek  v.  Cizek,  69  Neb.  797, 
96   N.   W.    657,   99   N.   W.   28. 

23.  Ark. — Chrisman  V.  Rogers,  30 
Ark.  351.  Cal. — Ward  v.  Sherman,  155 
Cal.  287,  100  Pac.  864;  Glassell  v.  Glas- 
sell,  147  Cal.  510,  82  Pac.  42;  Burton 
V.  Mullenary,  147  Cal.  259,  262,  81  Pac. 
544;  McCarthy  v.  Wilson,  146  Cal.  323, 
329,  82  Pac.  243.  Idaho. — Kent  v. 
Richardson,  8  Idaho  750,  71  Pac.  117. 
Mont.— State  v.  Edwards,  40  Mont.  287, 
106  Pac.  695  (findings  unnecessary 
where  facts  uncontroverted).  Ore. 
Boothe  V.  Farmers,  etc.  Bank,  53  Ore. 
576,  98  Pac.  509,  101  Pac.  390;  Suther- 
lin  V.  Bloomer,  50  Ore.  398,  93  Pac. 
135;  Jennings  v.  Frazier,  46  Ore.  470, 
80  Pac.  1011.  S.  C. — Braggs  v.  Win- 
smith,  10  S.  C.  133.  S.  D.— Cole  v. 
Custer  Co.,  3  S.  D.  272,  52  N.  W.  1086. 
Utah.— Dickert  v.  Weise,  2  Utah  350. 
Wis.— Otjen  v.  Frohback,  148  Wis.  301, 
134  N.  W.  832;  Potter  v.  Brown,  56 
Wis.  272,  14  N.  W.  375;  Krause  v. 
Krause,  23  Wis.  354. 

Findings  upon  matters  not  within  the 
written  findings  are  unnecessary  unless 
the  parties  by  consent  litigated  other 
matters  as  though  they  were  within  the 
issues.  Dean  v.  Hitchings,  40  Minn. 
31,   41   N.   W.   240. 

Under  California  Code  Civ.  Proc, 
§590,  findings  of  fact  are  contemplated 
only  upon  issues  joined  by  the  plead- 
ings, where  the  decision  of  the  court 
following   the    findings   is  a  judgment. 
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is  had  on  the  pleadings,^*  as  when  judgment  is  ordered  on  demurrer,^^ 
in  case  of  default  judgments,-'^  or  where  there  is  no  answer,-^  or  where 
there  is  no  competent  evidence  as  to  certain  allegations.-® 

So  findings  are  not  necessary  as  to  a  fact  admitted  by  the  pleadings, 
either  by  specific  statement  or  failure  to  deny,^^  and  even  if  made 


Waller  v.  Weston,  125  Cal,  201,  57  Pae. 
892,  disapproving  Semple  V.  Burkey,  2 
Cal.  321. 

If  no  issue  is  raised  as  to  the  statute 
of  limitatious,  no  tinding  relative  there- 
to is  necessary.  Blackford  v.  Whistler, 
57  Cal.  136. 

In  Nevada  findings,  general  or  spe- 
cial, are  required,  though  no  issues  are 
regularly  formed  by  the  filing  of  plead- 
ings. Foster  v.  Devinney,  28  Neb.  416, 
44  N.  W.  479,  which  was  a  remonstrance 
against  an  application  for  a  liquor 
license. 

24.  Cal. — Taylor  v.  Palmer,  31  Cal. 
240.  N.  Y.— Eaton  v.  Wells,  82-  N.  Y. 
576,  affirming  22  Hun  123;  Martin  v. 
Smith,  21  Jones  &  S.  277.  Ore.— Suther- 
lin  V.  Bloomer,  50  Ore.  398,  93  Pac. 
135. 

25.  Chrisman  v.  Rogers,  30  Ark.  351; 
Dickinson  V.  Kinney,  5  Minn.  409. 

There  need  be  no  findings  on  the 
allegations  of  the  cross-complaint  where 
a  demurrer  thereto  is  sustained  and  no 
amendments  made.  Kendall  v.  Waters, 
68  Cal.  26,  8  Pac.  516;  State  v.  Rocky 
Mt.  Bell  Tel.  Co.,  27  Mont.  394,  71 
Pac.  311. 

26.  Hibernian,  etc.  Soc.  V.  Clarke, 
110  Cal.  27,  42  Pac.  425;  In  re  Cook, 
77  Cal.  220,  17  Pac.  923,  19  Pac.  431, 
11    Am.   St.   Rep.   267,   1   L.   R.   A.   567. 

In  a  proceeding  to  foreclose  a  mort- 
gage, where  the  defendant  makes  no  ap- 
pearance, findings  and  conclusions  of 
law  have  no  proper  place.  Waller  v. 
Weston,  125  Cal.  201,  57  Pac.  892. 

In  divorce  proceedings,  since  under 
the  statutes  a  divorce  cannot  be  given 
upon  the  default  of  the  defendant, 
though  there  is  no  answer  filed,  the 
court  must  find  the  facts.  Nelson  v. 
Nelson,  18  Cal.  App.  602,  123  Pac. 
1099. 

27.  Cal. — Thomson  v.  Thomson,  121 
Cal.  11,  53  Pac.  403.  Ore.— Sutherlin 
V.  Bloomer,  50  Ore.  398,  93  Pac.  135. 
S.  D.— Cole  r.  Custer  County,  3  S.  D. 
272,  52  N.  W.  1086,  where  there  was 
an  appearance  but  no  answer.  Wis. 
Potter  V.  Brown,  56  Wis.  272,  14  N.  W. 
375;    Krause    v.    Krause,    23    Wis.    354. 

28.  Ilynes  v.  All  Persons  (Cal.  App.), 


125  Pac.    253;    Macomber    v.    Bigelow, 

126  Cal.  9,  58  Pac.  312;  Himmelman 
V.  Henry,  84  Cal.  104,  23  Pac.  1098; 
Golden  v.  Newbrand,  52  Iowa  59,  2 
N.  W.  537. 

A  finding  upon  affirmative  matter, 
set  up  as  a  defense  to  a  counterclaim 
is  not  necessary,  unless  it  constitutes 
a  defense  to  the  counterclaim  and  is 
supported  by  evidence.  Scatena  v.  Van 
Loben   Sels    (Cal.   App.),   126  Pac.   187. 

Though  a  request  be  made  this  is  so. 
Golden  v.  Newbrand,  52  Iowa  59,  2 
N.   W.   537. 

29.  Cal.— Crandall  v.  Parks,  152 
Cal.  772,  93  Pac.  1018;  Bell  v. 
Adams,  150  Cal.  772,  775,  90  Pac.  118; 
McCarthy  v.  Wilson,  146  Cal.  323,  329, 
82  Pac.  243;  Kennedy,  etc.  Co.  v.  S.  S. 
Const.  Co.,  123  Cal.  584,  56  Pac.  457; 
First  Nat.  Bank  v.  Maxwell,  123  Cal. 
360,  55  Pac.  980,  69  Am.  St.  Rep.  64; 
Lambert  v.  Lambert,  1  Cal.  App.  114, 
81  Pac.  715;  Swift  v.  Muygridge,  8  Cal. 
445.  Idaho. — Edmundson  v.  Taylor,  17 
Idaho  618,  106  Pac.  991;  Kent  v.  Rich- 
ardson, 8  Idaho  750,  71  Pae.  117.  Ind. 
Allen  V.  HoUingshead,  155  Ind.  178, 
57  N.  E.  917.  Minn. — Fenske  v.  Nelson, 
74  Minn.  1,  76  N.  W.  785;  Palmer  v. 
Pollock,  26  Minn.  433,  4  N.  W.  1113; 
Dickinson  f.  Kinney,  5  Minn.  409.  Mo. 
Carlisle  v.  Mulhern,  19  Mo.  56.  Mont. 
State  V.  Rocky  Mt.,  etc.  Co.,  27  Mont. 
394,  71  Pac.  311.  Nev.— Virgin  v.  Bru- 
baker,  4  Nev.  31.  N.  Y.— Jacobson  v. 
Brooklyn  L.  Co.,  184  N.Y.  152,  76  N.  E. 
1075;  Brooklyn  Hts.  R.  Co.  v.  Brooklyn 
City  R.  Co.,  135  N.  Y.  Supp.  990.  Ore. 
Jennings  v.  Frazier,  46  Ore.  470,  80 
Pac.  1011;  Reade  v.  Pacific  Supply 
Assn.,  40  Ore.  60,  66  Pac.  443;  Moody 
V.  Richards,  29  Ore.  282,  45  Pac.  777. 
S.  D.— Anderson  v.  Alseth,  8  S.  D.  240, 
66  N.  W.  320.  Wash. — Peterson  v. 
Johnson,  20  Wash.  497,  55  Pac.  932. 
Wis.— Catlin  v.  Schuppert,  130  Wis.  642, 
110  N.  W.  818;  Potter  r.  Brown,  56  Wis. 
272,  14  N.  W.  375;  Downer  r.  Sexton, 
17  Wis.  29. 

As  to  facts  admitted  by  the  plead- 
ings, in  effect,  they  become  part  of 
the  findings.  Kennedy,  etc.  Co.  v.  S.  S. 
Const.   Co.,   123   Cal.   584,   56  Pac.  457. 
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will  bo  set  aside  or  disregarded  if  contrary  to  the  admitted  fact.^" 

Findings  likewise   are   unnecessary  upon  a  judgment   of  dismissal 

or  nonsuit,-'^^  or  where  the  parties  stipulate  as  to  the  facts  of  the  case,^^ 


The  reason  is  that  there  is  no  fact 
in  issue  and  therefore  no  fact  to  be 
proved.  Wherever  a  fact  is  to  be  es- 
tablished by  evidence,  however,  the 
rule  is  different.  Nelson  v.  Nelson,  18 
Cal.   App.   002,   123   Pac.   1099.       • 

Intervention. — There  need  be  no  find- 
ing upon  an  allegation  of  the  complaint 
in  intervention  not  denied  by  the  an- 
swer. Grossini  v.  Perazzo,  66  Cal.  545, 
6  Pac.  450. 

Denial  Evasive. — A  denial  that  the 
property  mortgaged  was  of  the  value 
of  six  hundred  dollars  as  alleged,  is 
evasive  and  in  fact  no  denial  at  all, 
and  so  no  finding  thereon  is  required. 
Eonniug  v.  Way,  18  Cal.  App,  527,  123 
Pac.  615. 

30.  Cal. — Lambert  v.  Lambert,  1  Cal. 
App.  114,  81  Pac.  715;  Chapman  v. 
Hughes,  134  Cal.  641,  58  Pac.  298, 
60  Pac.  974,  66  Pac.  982;  Gamache  v. 
South  School  Dist.,  133  Cal.  145,  65  Pac. 
301;  Hill  V.  Den,  54  Cal.  6.  N.  C. 
Trummer  v.  Gorman,  129  N.  C.  161,  39 
S.  E.  804.  S.  D.— Heflebower  v.  Wiley, 
138  N.  W.  370.  Tenn.— Wood  v.  Zeig- 
ler,  99  Tenn.   515,  42  S.  W.  447. 

A  finding  which  negatives  the  exist- 
ence of  a  fact  admitted  by  the  plead- 
ings is  a  finding  against  evidence,  and 
the  judgment  rendered  thereon  is  er- 
roneous. Walker  v.  Brem,  67  Cal.  599, 
8  Pac.  320;  Silvey  p.  Neary,  59  Cal.  97. 

If  the  court  does  find  adversely  to 
the  admission,  such  finding  should  be 
disregarded  in  determining  the  ques- 
tion whether  the  proper  conclusion  of 
law  was  drawn  from  the  facts  found 
and  admitted  by  the  pleadings.  The 
mere  finding  by  the  court  against  an 
averment  not  denied  does  not  create  an 
issue  which  a  party  has  a  right  to  have 
tried.  In  re  Doyle,  73  Cal.  564,  15 
Pac.  125. 

"The  reason  underlying  this  rule  is 
obvious.  Courts  may  decide  when  there 
is  a  difference,  but  they  cannot  make 
differences  where  none  exist.  If  a 
finding  of  an  ultimate  fact  contrary 
to  admission  in  the  pleadings  'drops 
from  the  record,'  how  much  stronger 
is  the  reason  why  a  finding  of  mere 
probative  or  evidentiary  facts  must  fall 
before  such  admissions.  It  needs  but 
the  statement  of  the  proposition  to 
show    that    evidence,    no    matter     how 
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conclusive,  must  be  idle,  as  against  an 
express  admission  in  a  pleading.  And 
it  needs  as  little  reflection  to  convince 
that  a  finding  of  evidentiary  facts  can 
be  no  more  patent  in  this  regard  than 
the  evidence  on  which  it  rests."  Lam- 
bert V.  Lambert,  1  Cal.  App.  114,  81 
Pac    715. 

31.  Cal.— Snell  v.  Payne,  115  Cal. 
218,  46  Pac.  1069;  Toulouse  v.  Pare, 
103  Cal.  251,  37  Pac.  146;  Reynolds  v. 
Brumagim,  54  Cal.  254.  Minn. — North- 
western T.  Co.  V.  Dietlein,  105  Minn. 
518,  117  N.  W.  231;  Miller  v.  Miller, 
47  Minn.  546,  50  N.  W.  612;  Thompson 
V.  Myrick,  24  Minn.  4.  N,  Y. — Rous- 
seau V.  Bleau,  8  N.  Y.  Supp.  823,  re- 
versed on  other  grounds  in  131  N.  Y. 
177,  30  N.  E.  52,  27  Am.  St.  Bep.  578; 
Fleming  Cut  Sole  Co.  v.  Garretson,  1 
Silv.  Sup.  384,  57  N.  Y.  Supp.  344. 
Wash. — Lamar  v.  Anderson,  128  Pac, 
672;  Broderius  V.  Anderson,  54  Wash. 
591,  103  Pac.  837,  since  the  court 
merely  decides  as  a  matter  of  law  the 
insufficiency  of  the  evidence. 

Contra, — Barlass  v.  Kargus,  111  Wis. 
611,  87  N.  W.   800. 

Dismissal  as  to  One  Defendant. — 
Where  A  was  made  a  party  because 
he  had  or  claimed  some  interest  in  the 
property  involved,  and,  the  action  being 
dismissed  as  to  him,  stipulated  that  its 
dismissal  was  proper,  no  finding  as  to 
his  interest  was  required.  Pacific  Pav- 
ing Co.  V.  Vizelich,  1  Cal.  App.  281, 
82  Pac.  82. 

Upon  the  sustaining  of  a  demurrer  to 
plaintiff's  evidence,  findings  are  super- 
fluous, but  if  they  are  not  antagonistic 
to  the  ruling  on  the  demurrer,  they 
may  be  regarded  as  stating  the  reasons 
for  upholding  the  demurrer  to  the  evi- 
dence. Darlington  v.  Bd.  of  Comrs. 
Cloud  County,  75  Kan.  810,  88  Pac. 
529. 

In  Minnesota  it  is  held,  however, 
that  the  court  cannot  dismiss  the  ac- 
tion without  findings  unless  the  evi- 
dence as  a  matter  of  law  would  require 
a  verdict  or  finding  against  the  plain- 
tiff. Du  Brenille  v.  Ripley,  106  Minn. 
510,  119  N.  W.  244;  Herrick  v.  Barnes, 
78  Minn.  475,  81  N.  W.  526;  Tharalson 
V.  Wyman,  58  Minn.  233,  59  N.  W.  1009. 

32,  Cal,— People  v.  Rogers,  126  Pac. 
143;    Boyd  v.   Liefer,   144  Cal.   336,   77 
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or  where  a  ease  is  submitted  upon  an  agreed  statement  of  facts,  as 
the  only  question  is  as  to  what  is  the  law  applicable  to  the  facts.^^' 

No  finding  is  required  as  to  a  fact  which  is  implied  by  law,^*  or 
which  the  court  will  judicially  notice.^^ 

C.  In  What  Proceedings  Essential.  —  Findings  of  fact  and  con- 
clusions of  law  are  required  to  be  made  by  the  court  only  upon  the 


Pac.  9S3;  McMenomy  V.  "White,  115 
Cal.  339,  47  Pac.  109;  Gregory  v.  Greg- 
ory, 102  Cal.  50,  36  Pac.  364;  Knight  v. 
Cohen,  7  Cal.  App.  43,  93  Pac.  396. 
Nev. — Laveaga  t\  Wise,  13  Nev.  296. 
Ore. — Frush    v.    East    Portland,    6    Ore. 

281,  but  in  Moody  v.  Eichards,  29  Ore. 

282,  45  Pac.  777,  it  is  said  the  correct- 
ness of  this  rule  may  be  doubted  as 
the  stipulations  are  no  part  of  the  judg- 
ment roll,  except  when  made  so  by  bill 
of  exceptions.  Wis. — Catlin  v.  Schup- 
pert,   130  Wis.   642,   110  N.  W.   818. 

Conclusions  of  law  are  properly  based 
upon  the  stipulations  of  fact  and  ren- 
der findings  of  fact  unnecessary.  Ca- 
ble Co.  V.  Rathgeber,  21  S.  D.  418,  113 
N.  W.  88. 

Where  the  parties  stipulate  in  writ- 
ing as  to  what  the  facts  are,  and  file 
such  stipulations  in  the  action,  which 
are  adopted  by  the  court  as  the  facts 
of  the  case,  no  other  or  formal  finding 
by  the  court  is  necessary.  Crisman  v. 
Lanterman,  149  Cal.  647,  87  Pac.  89; 
Muller  i:  Rowell,  110  Cal.  318,  42  Pac. 
804;  Gregory  v.  Gregory,  102  Cal.  50, 
36  Pac.  364;  Brewster  v.  Hartley,  37 
Cal.   15,  99   Am.  Dec.  237. 

Making  findings  not  reversible  error 
if  the  stipulated  facts  warrant  the 
judgment.  Los  Angeles  v.  Los  Angeles 
etc.  Co.,  152  Cal.  645,  93  Pac.  869,  1135. 

Stipulation  as  to  Evidentiary  Facts 
Only. — But  where  the  facts  embraced 
in  the  stipulation  are  not  the  ultimate 
facts  put  in  issue  by- the  pleadings,  but 
are  a  recital  of  circumstances  from 
which  the  ultimate  facts  are  inferrable, 
if  these  circumstances  support  an  in- 
ference either  way,  it  is  not  only 
proper  but  necessary  that  the  trial 
court  should  make  a  finding  of  the  ulti- 
mate fact  from  the  facts  set  forth. 
U.  S.— Packer  v.  Whittier,  91  Fed.  511, 
33  C.  C.  A.  658,  reversing  81  Fed.  335. 
Cal. — Crisman  v.  Lanterman,  149  Cal 
647,  655,  87  Pac.  89.  N.  D.— Gull  Eiver 
L.  Co.  V.  School  Dist.  No.  39,  1  N.  D. 
500,  48  N.  W.  427. 

33.  U.  S.— Saltonstall  v.  Eussell,  152 
U.  S:  628,  14  Sup.  Ct.  733,  38 
L.    ed.    576;    Treat    v.    Farmers    Loan, 


etc.  Co.,  185  Fed.  760,  108  C.  C. 
A.  98.  Cal.  — Muller  v.  Eowell,  110 
Cal  318,  42  Pac.  804;  Gregory  v. 
Gregory,  102  Cal.  50,  36  Pac.  364; 
Hamill  v.  Littner,  7  Pac.  707.  Ky. 
Cincinnati,  etc.  E.  Co.  r.  Hansford,  125 
Ky.  37,  100  S.  W.  251;  Owensboro  V. 
Wier,  95  Ky.  158,  24  S.  W.  115. 

Although  findings  of  fact  are  not 
necessary  to  the  validity  of  the  judg- 
ment, where  the  case  is  submitted  upon 
an  agreed  statement  of  facts,  yet  the 
court  is  not  thereby  precluded  from 
making  such  findings  of  fact.  Los  An- 
geles V.  Los  Angeles  Farming,  etc.  Co., 
152  Cal.  645,  93  Pac.  869,  1135;  Towle 
V.  Sweeney,  2  Cal.  App.  29,  83  Pac.  74. 

The  agreed  statement  of  facts  con- 
stitutes the  findings  of  fact  (Jenkins 
V.  Newman,  39  Mont.  77,  101  Pac.  625), 
and  the  province  of  the  court,  there- 
fore, is  to  draw  legal  conclusions  from 
such  facts  alone,  if  such  facts  are  not 
supplemented  by  others  adduced  from 
the  evidence.  Yellowstone  Co.  v.  First, 
etc.  Bank,  46  Mont.  439. 

Findings  contrary  to  facts  agreed  to 
by  the  parties  must  be  ignored.  Sew- 
ard V.  Rheiner,  2  Kan.  App.  95,  43 
Pac.  423.  But  under  the  Montana  Code 
findings  are  unnecessary  where  there 
is  an  agreed  statement  of  facts,  and 
if  the  court  makes  a  finding  contra- 
dictory to  the  agreed  statement,  it  is 
sufficient  to  vitiate  the  judgment.  Bir- 
ney  v.  Warren,  28  Mont.  64,  72  Pac. 
293. 

34.  Pinheiro  V.  Bettencourt,  17  CaL 
App.  Ill,  120,  118  Pac.  941. 

Since  it  need  not  be  alleged  "that 
the  services  rendered  were  performed 
at  the  instance  and  request  of  defend- 
ant, and  hence  no  finding  thereon  is 
required,  as  it  is  presumed  from  the 
allegation  and  corresponding  finding, 
that  'plaintiff  performed  work,  labor, 
services  as  attorney  and  counsel  at  law 
.  .  .  and  that  the  sum  of  $500  is  duo 
and  owing,  from  defendant  to  plain- 
tiff.'" Aydelotte  v.  Billing,  8  Cal. 
App.  673,  97  Pac.  698. 

35.  Warrick  v.  Spry  (Ind.),  97  N. 
E.   361. 
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trial  of  questions  of  fact  by  tlie  court,  and  not  when  a  case  is  tried 
by  a  jury,-""^  except  in  cases  where  the  verdict  of  the  jury  is  to  be 
regarded  as  advisory  merely  to  the  court,  as  in  the  case  of  a  special 
verdict  in  an  equity  case.'^^  But  where  the  issues  in  an  equity  suit 
are  submitted  to  a  jury  and  are  adopted  by  the  court,  such  adoption 
obviates  the  necessity  of  any  further  finding,^^  unless  the  special  verdict 
of  the  jury  does  not  cover  all  the  issues,  when  the  court  must  make 
findings  covering  the  issues  not  covered  by  such  verdict.^^ 

The  statutory  requirement  as  to  requiring  findings  of  fact  and 
conclusions  of  law  is  intended  to  apply  to  law  actions,  in  which  a 
jury  was  required,  and  never  to  affect  the  proceedings  of  courts  in 
equity  suits  ;^°  but  in  several  states,  because  the  distinctions  between 
law  and  equity  have  been  abolished,  these  provisions  are  held  appli- 
cable to  equity  cases.*^ 

Special  Proceedings. —  Furthermore,  such  statutes  are  applicable  only 
to  civil  actions,  not  to  special  proceedings.*^ 


36.  Cal. — Cnshing-Wetmore  Co.  v. 
Gray,  152  Cal.  118,  92  Pae.  70,  125 
Am.  St.  Rep.  47.  Idaho. — .Jenkins  v. 
Commercial  Nat.  Bank,  19  Idaho  290, 
113  Pac.  463.  Tex. — Jones  v.  Edwards 
(Tex.  Civ.  App.),  152  S.  W.  727. 

That  the  court  made  findings  of  fact 
and  conclusions  of  law  in  a  cause  tried 
by  a  jury  does  not  vitiate  the  judg- 
ment rendered  upon  the  verdict  and 
the  findings  where  the  judgment  is  in 
accordance  with  the  verdict.  Jenkins 
V.  Com.  Nat.  Bank,  19  Idaho  290,  113 
Pac.  463. 

37.  Cushing-Wetmore  Co.  V.  Gray, 
152  Cal.  118,  92  Pac.  70,  125  Am.  St. 
Eep.   47. 

38.  Hoyt  V.  Hurt,  149  Cal.  722,  87 
Pac.  569;  Morrison  v.  Stone,  103  Cal. 
94,  37  Pac.  142. 

"Adopt"  Need  Not  Be  Used.— Mor- 
rison t\  Stone,  103  Cal.  94,  37  Pac.  142. 

39.  Warring  v.  Freear,  64  Cal.  54, 
28  Pac.  115. 

If  the  court  submits  some  of  the 
issues  to  the  jury,  it  may  make  find- 
ings of  fact  of  its  own  and  adopt  the 
special  findings  of  the  jury  so  far  as 
they  are  not  inconsistent  with  those  of 
the  court.  Gordon  v.  Lemp,  7  Idaho 
677,    65    Pac.    444. 

40.  Alaska. — Martin  v.  Heckman,  1 
Alaska  165,  169,  holding  special  find- 
ings of  fact  and  conclusions  of  law 
not  so  binding  in  an  equity  suit  as  to 
affect  adversely  the  defendant's  rights. 
Ark. — Simpson  v.  Simpson,  25  Ark.  487. 
Cal.— Walker  v.  Sedgwick,  5  Cal.  192. 
But  see  Lyons  v.  Lyons,  18  Cal.  447, 
in  which   it   is  held  that    the    act    of 


1861  has  changed  this  rule.  Ky. — • 
Hartford  Ins.  Co.  V.  Haas,  87  Ky.  531, 
9  S.  W.  720.  Mo.— Walther  v.  Null, 
233  Mo.  104,  134  S.  W.  993;  Backer  v. 
Seaboard  Fire,  etc.  Co.  (Mo.  App.), 
156  S.  W.  828.  Wash.— Leitch  v. 
Young,  60  Wash.  446,  111  Pac.  449; 
Schlossmacher  v.  Beacon  Place  Co.,  52 
Wash.  588,  100  Pac.  1013;  Clambey  v. 
Copland,  52  Wash.   580,   100   Pac.   1031. 

41.  Mo. — Marmaduke  v.  McMasters, 
24  Mo.  51.  N.  Y.— Putzel  v.  Schulhoff, 
8  N.  Y.  Supp.  651,  25  Jones  &  S.  505. 
Okla. — Thompson  v.  Eussell,  1  Okla, 
225.  32  Pac.  56.  Wis.— Dietz  v.  Neenah, 
91  Wis.  422,  64  N.  W.  299,  65  N.  W. 
500.  But  in  White  n  Magann,  65  Wis. 
86,  26  N.  W.  260,  the  want  thereof 
is   held  not   ground  for  reversal. 

In  Missouri,  since  the  chancellor's 
findings  are  not  binding  on  appellate 
court  in  equity  cases,  even  if  such 
statute  applied  to  equity  cases,  the  re- 
fusal upon  proper  request  to  make 
findings  is  not  error.  Miller  v.  Mc- 
Caleb,  208  Mo.  562,  106  S.  W.  655. 

In  Oregon,  by  §406  of  B.  &  C.  Comp., 
findings  are  required  in  equity  cases, 
but  on  appeal  the  trial  is  de  7iovo,  and 
the  failure  to  make  findings  is  not  re- 
versible error.  Sutherlin  v.  Bloomer, 
50  Ore.  398,  93  Pac.  135. 

42.  Cal. — Lyons  v.  Marcher,  119  Cal. 
382,  51  Pac.  5.59  (special  proceedings 
in  aid  of  execution).  Ky. — Francis  v. 
Burnett,  84  Ky.  23.  Wis.— Gill  v.  Mil- 
waukee, etc.  Co.,  76  Wis.  293,  45  N.  W. 
23. 

Upon  appointing  commissioners  in 
eminent    domain    proceedings,    findings 
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While  findings  in  probate  proceedings  have  been  held  proper/^  they  are 
not  generally  necessary;'**  and  in  several  cases  it  has  been  expressly 
held  that  from  the  manner  m  which  objections  are  usually  presented 
in  contests  of  the  accounts  of  an  executor  or  administrator,  findings 
are  not  conducive  to  the  development  of  issues  and  are  unnecessary.*^ 

Receiver's  Accounts.  —  Upon  the  same  principles  findings  are  unneces- 
sary upon  the  settlement  of  a  receiver's  account.*'' 

Interlocutory  Orders  and  Motions. —  Such  findings  are  required  only 
upon  final  trial  of  an  action*^  where  the  decision  of  the  court  following 
the  findings  is  a  judgment/^  and  are  unnecessary  as  the  basis  of  an 
interlocutory  order  ancillary  to  and  dependent  in  its  nature  upon 
the  main  action/^  or  to  the  disposition  of  a  motion.^" 

III.  REQUESTING  FINDINGS.  — A.  When  Request  Essen- 
tial. —  Under  some  statutes  the  system  of  express  findings  exists  and 
it  is  the  duty  of  the  trial  court  to  make  findings  of  fact  and  conclusions 
of  law  upon  all  the  material  issues  of  fact  without  a  request  for  special 


are  unnecessary.  Gill  v.  Milwaukee, 
etc.  Co.,  76  Wis.  293,  45  N.  W.  23. 

In  disbarment  proceedings,  findings 
are  unnecessary  unless  expressly  re- 
quired by  statute.  In  re  Danford,  157 
Cal.  425,  108  Pac.  322. 

In  insolvency  proceedings,  formal 
findings  and  conclusions  of  law  are 
not  required.  In  re  Clark^  125  Cal. 
388,  58  Pac.  22. 

43.  Estate  of  Burton,  63  Cal.  36; 
Estate  of  Crosby,  55  Cal.  574. 

The  Minnesota  statute  provides  that 
an  appeal  to  the  district  court  in  pro- 
bate proceedings  shall  be  tried  and  de- 
termined in  the  same  manner  as  if  the 
proceedings  originally  instituted  there, 
and  findings  are  necessary  upon  such 
appeals  in  all  cases  where  issues  of  fact 
are  presented.  Swick  v.  Sheridan,  107 
Minn.  130,  119  N.  W.  791. 

44.  In  re  Farnham,  41  Wash.  570, 
84  Pac.  602.  See  also  Estate  of  Ar- 
guello,  85  Cal.  151,  24  Pac.  641;  Estate 
of  Sanderson,  74  Cal.  199,  15  Pac.  753. 

45.  In  re  Levinson,  108  Cal.  450, 
41  Pac.  483,  42  Pac.  479;  Estate  of 
Sanderson,  74  Cal.  199,  15  Pac.  753. 

Still  when  findings  are  made  they 
become  as  much  a  part  of  the  judg- 
ment roll  as  the  judgment  or  order 
itself.  Miller  v.  Lux,  100  Cal.  609,  35 
Pac.  345,  639. 

46.  Eochat  v.  Gee,  137  Cal.  497,  70 
Pac.  478. 

47.  Williams  v.  Planters,  etc.  Bank, 
91  Tex.  651,  45  S.  W.  690. 

48.  Waller  v.  Weston,  125  Cal.  201, 
57  Pac.  892. 


49.  Barbaras  v.  Barbaras,  88  Minn. 
105,  92  N.  W.  522;  Minneapolis  T.  E. 
Co.  t\  Menage,  86  Minn.  1,  90  N.  W. 
3;  London,  etc.  Co.  t\  St.  Paul,  etc. 
Co.,  84  Minn.  144,  86  N.  W.  872;  Mill- 
hiser  v.  Balsley,  106  N.  C.  433,  11  S.  E. 
314. 

Unnecessary  in  insolvency  proceed- 
ings in  ruling  upon  an  interlocutory 
order  to  set  aside  the  final  account 
of  the  receiver.  Minneapolis  T.  N.  Co. 
V.  Menage,  86  Minn.  1,  90^  N.  W.  3. 

Unnecessary  upon  modification  of  in- 
terlocutory decree  of  divorce  as  to 
future  allowances  of  alimony.  Bar- 
baras V.  Barbaras,  88  Minn.  105,  92 
N.   W.  522, 

50.  Ky. — Easco  v.  Sheet,  8  Ky.  L. 
Eep.  703,  motion  to  vacate  order  of 
arrest.  N.  C. — Millhiser  -r.  Balsley,  106 
N.  C.  433,  11  S.  E.  314,  not  applicable 
to  motion  to  vacate  attachment.  Tex. 
Williams  V.  Planters,  etc.  Bank,  91  Tex. 
651,  45  S.  W.  690,  motion  for  change 
of  venue. 

But  see  Semple  v.  Burkey,  2  Cal.  321, 
holding  findings  necessary  upon  the 
hearing  of  a  motion  involving  a  ques- 
tion of  fact,  regarding  which,  in  Wal- 
ler V.  Weston,  125  Cal.  201,  57  Pac.  892, 
it  is  said:  "Notwithstanding  the 
somewhat  hasty  declaration  to  be  found 
in  the  very  early  case  of  Semple  v. 
Burkey,  2  Cal.  321,  it  is  contemplated 
by  our  law  that  findings  of  fact  shall 
be  made  only  upon  issues  joined  by  the 
pleadings,  where  the  decision  of  the 
court  following  the  findings  is  a  judg- 
ment." 
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findintrs,"  unless  findings  are  desired  as  to  matters  outside  the  plead- 
ings, in  which  case  a  request  is  essential  in  order  to  predicate  error.^^ 

Rules  of  court/'^  or  code  provisions  in  some  states,  however,  make 
it  incumbent  upon  the  court  to  make  special  findings  of  fact  only 
when  a  specific  request  for  such  findings  is  made.^* 

Such  provisions  are  mandatory,  and  if  the  court  refuses  or  fails 
to  make  separate  findings  of  fact  and  conclusions  of  law  thereon,  it 


51.  Cal.— Haight  v.  Tryon,  112  Cal. 
4,  44  Pac.  318;  Pereira  v.  Smith,  79  Cal. 
232,  21  Pac.  232;  Cargnani  i'.  Gargnani, 
16  Cal.  App.  96,  116  Pac.  306;  see  Davis 
V.  Angelo,  8  Cal.  App.  305,  96  Pac.  909. 
N.  D.— Kev.  Codes,  1905,  §7040;  Gull 
Eiver  L.  Co.  v.  School  Dist.,  1  N.  D. 
500,  48  N.  W.  427.  Ore.— Moody  v. 
Eichards,  29  Ore.  282,  45  Pac.  777. 
But  see  Talum  t\  Massie,  29  Ore.  140, 
44  Pac.  494.  S.  D. — Kierbow  v.  Young, 
21   S.   D.   180,   110  N.   W.   116. 

52.  Sometimes  the  findings  upon  the 
material  issues  of  the  case  involve  the 
existence  of  several  subordinate  issues 
of  fact  upon  which  the  ultimate  fact 
depends,  in  which  case,  as  they  are 
not  material  issues,  a  request  is  neces- 
sary in  order  to  predicate  error.  Eeade 
V.  Pacific  Supply  Assn.,  40  Ore.  60,  66 
Pac.  443. 

Findings  on  Intermediate  Issues. — 
"Where  either  party  desires  findings  on 
issues  made  by  the  evidence  outside 
the  pleadings,  but  deemed  important 
for  a  presentation  of  the  questions  in- 
volved, the  proper  practice  is  to  re- 
quest the  court  to  make  such  findings, 
and,  without  such  a  request,  error  can- 
not be  predicated  on  its  failure  to  do 
so.  Jennings  r.  Frazier,  46  Ore.  470,  80 
Pac.  1011;  Eeade  v.  Pacific,  etc.  Assn., 
40  Ore.  60,  66  Pac.  443. 

53.  Mich.  Cir.  Ct.  Eule  26;  Northern 
Assurance  Co.  v.  Houghton  Circuit 
Judge,  169  Mich.  238,  135  N.  W.  104; 
Silfver  v.  Daenzer,  167  Mich.  362,  133 
N.  W.  16;  Eice  v.  Muskegon,  150  Mich. 
679,  114  N.  W.  661;  Hedges  v.  Hibbard, 
46  Mich.  551,  9  N.  W.  849. 

54.  Ala.— Code,  1896,  §3320;  Brock 
V.  Louisville,  etc.  E.  Co.,  114  Ala.  431, 
21  So.  994;  Betancourt  v.  Eberlin,  71 
Ala.  461.  Colo. — Carson  t\  Eedding,  52 
Colo.  178,  120  Pac.  147;  Larimer  & 
Weld  Ir.  Co.  v.  Wyatt,  23  Colo.  480, 
488,  48  Pac.  528;  Pace  v.  Cline,  22 
Colo.  App.  254,  125  Pac.  127;  Shideler 
r.  Fisher,  13  Colo.  App.  106,  57  Pac. 
864.  Conn.— Gen.  St.  Eev.,  1902,  §§759, 
763;    Morris   v.    Winchester    Kepeating 
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Arms  Co.,  73  Conn.  680,  49  Atl.  180. 
111.— Hurd's  Eev.  St.,  1909,  §61,  ch. 
110,  submission  in  writing  necessary. 
Ind.— Bates  Ann.  St.,  1908,  ch.  2,  art. 
20,  §577;  Tevis  V:  Hammersmith,  170 
Ind.  286,  84  N.  E.  337;  Singer  v.  Tor- 
moehlen,  150  Ind.  287,  49  N.  E.  1055; 
Pence  V:  Garrison,  93  Ind.  345.  la. 
Code,  1897,  §3654;  Euble  P.  Atkins,  39 
Iowa  694.  Kan.— Gen.  St.,  1909,  §5891; 
Kellogg  V.  Bissantz,  51  Kan.  418,  32 
Pac.  1090;  Green  v.  Williams,  21  Kan, 
64;  Typer  v.  Sooy,  19  Kan.  593;  Painter 
V.  Fults,  15  Kan.  323.  Ky.— Civ.  Code, 
§332.  Minn. — Bradbury  v.  Bradbury, 
31  Minn.  163,  16  N.  W.  854.  Mo. 
Eev.  St.,  1909,  §1972;  Fruin  v.  O'Mal- 
ley,  241  Mo.  250,  145  S.  W.  437;  Mc- 
Kenzie  t\  Donnell,  208  Mo.  46,  106 
S.  W.  40;  Singer  Mfg.  Co.  V.  Stephens, 
169  Mo.  1,  68  S.  W.  903;  Cochran  v. 
Thomas,  131  Mo.  258,  33  S.  W.  6; 
Lesan  Advertising  Co.  -r.  Castleman, 
165  Mo.  App.  575,  148  S.  W.  433.  Mont. 
Eev.  Code,  1907,  §§6763,  6764,  6760;  Hel- 
ena f.  Hall,  38  Mont.  481,  100  Pac.  611; 
Quinlan  v.  Calvert,  31  Mont.  115,  77 
Pac.  428.  Neb.— Code  Civ.  Proc,  §297; 
Comp.  St.,  1911,  §6848;  Sheibley  v. 
Dixon  Co.,  61  Neb.  409,  85  N.  W.  399. 
N.  M.— Comp.  Laws,  1897,  §2990;  Bank 
of  Commerce  V.  Baird  Min.  Co.,  13  N 
W.  424,  85  Pac.  970.  N.  C. — Carter  v. 
Eountree,  109  N.  C.  29,  13  S.  E.  716 
Okla.— Wilson  Eev.  &  Ann.  St.,  1903 
§4477;  Cook  v.  State,  130  Pac.  300 
insurance  Co.  f.  Taylor,  124  Pac.  974 
Smith  V.  Harrod,  29  Okla.  3,  115  Pac 
1015;  Eogers  v.  Barnett,  2  Okla.  553 
37  Pac.  1078;  Gardenhire  v.  Garden 
hire,  2  Okla  484,  37  Pac.  813;  Thomp 
son  V.  Eussell,  1  Okla.  225,  32  Pac.  56 
Pa._Serfass  v.  Serfass,  190  Pa.  484 
42  Atl.  888.  Tenn. — Shannon's  Code 
1896,  §4684;  Hinton  V.  Sun  Life  Ins 
Co.,  110  Tenn.  113,  72  S.  W.  118 
Stephens  v.  Mason,  99  Tenn.  512,  42 
S.  W.  143;  Brooks  v.  Geo.  H.  Friend 
Paper  Co.,  94  Tenn.  701,  705,  31  S.  W. 
160;  Stanley  v.  Donoho,  16  Lea  492. 
Tex.— Eev.    Civ.    St.,    1911,    art.    1989; 
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is  a  denial  of  a  substantial  right  and  is  reversible  error,^^  provided 
proper  exception  is  taken  to  the  court's  refusal  or  failure  to  make 
the  findings  upon  proper  request  timely  made,^"  unless,  as  is  held  in  a 
few  jurisdictions,  no  prejudice  results  from  the  refusal  or  failure 
to  respond  to  the  request.^^ 

As  appears  from  the  above,  it  is  only  where  a  request  is  made  that 
error  can  be  predicated  upon  the  failure  of  the  court  to  make  special 
findings,^®  or  to  enlarge  upon  the  findings  previously  made  by  the 


Tackaberry  v.  City  Nat.  Bank,  85  Tex. 
488,  22  S.  W.  151,  299;  Guadalupe  Co. 
r.  Poth  (Tex.  Civ.  App.),  153  S.  W. 
919;  Payne,  etc.  Co.  v.  Dilley  (Tex. 
Civ.  App.),  140  S.  W.  496;  Diffie  v. 
Thompson  (Tex.  Civ.  App.),  90  S.  W. 
193.  Wash. — Schlossmacher  r.  Beacon 
Place  Co.,  52  Wash.  588,  100  Pae.  1013; 
Slayton  v.  Felt,  40  Wash.  1,  82  Pae. 
173.  Wis. — Williams  v.  Stevens,  etc. 
Co.,  72  Wis.  487,  40  N.  W.  154;  Wrig- 
glesworth  v.  Wrigglesworth,  45  Wis. 
255.  Wyo.— First  Nat.  Bank  v.  Citi- 
zens State  Bank,  11  Wyo.  32,  70  Pae. 
726,  100  Am.  St.  Eep.  925. 

Such  statutes  do  not  entitle  a  party 
to  "separate  findings  of  fact,"  but 
simply  to  a  statement  in  writing  of 
the  conclusions  of  fact  found  separ- 
ately from  the  conclusions  of  law. 
Haller  v.  Blaco,  14  Neb.  195,  15  N. 
W.   348. 

Under  these  statutes,  however,  a  gen- 
eral finding  is  necessary  in  order  to 
support  the  judgment,  and,  if  requested 
by  one  of  the  parties,  a  special  finding 
(kirkwood  v.  First  Nat.  Bank,  40  Neb. 
484,  58  N.  W.  1135);  but  the  final 
judgment  of  law  is  all  that  need  be 
entered  of  record,  unless  either  party 
make  a  request  for  special  findings 
(Gallinger  v.  Vale,  6  Iowa  386). 

Missouri.— Prior  to  Eev.  St.,  1889, 
§2135,  "the  court,  when  trying  a  case 
in  which  the  parties  were  entitled  to 
a  jury,  was  required,  when  requested, 
to  state  in  writing  the  conclusions  of 
law.  This  was  done  in  the  form  of 
declarations  of  law  asked  by  the  par- 
ties. The  conclusions  of  law  were 
shown  by  giving  or  refusing  these  dec- 
larations." Cochran  v.  Thomas,  131 
Mo.  258,  33  S.  W.  6. 

55.  Kan. — Shuler  v.  Lashorn,  67 
Kan.  694,  74  Pae.  264;  Atchison,  etc. 
R.  Co.  V.  Ferry,  28  Kan.  686;  Brigg 
V.  Eggan,  17  Kan.  589.  Mich. — Hower- 
ter  V.  Kelly,  23  Mich.  337;  Stansell  v. 
Corning,  21  Mich.  242.  Mo. — Backer 
V.  Seaboard  Fire,  etc.  Co.   (Mo.  App.), 


156  S.  W.  829.  Mont.  — Helena 
V.  Hall,  38  Mont.  481,  100  Pae.  611. 
Neb. — Lyman  v.  Waterman,  51  Neb. 
283,  70  N.  W.  921;  Wiley  v.  Shars, 
21  Neb.  712,  33  N.  W.  418.  Okla. 
Insurance  Co.  v.  Taylor,  124  Pae.  974; 
Smith  V.  Harrod,  29  Okla.  3,  115  Pae. 
1015;  Rogers  v.  Bennett,  2  Okla.  553, 
37  Pae.  1078;  Thompson  v.  Russell,  1 
Okla.  225,  32  Pae.  56.  Tex.— Callaghan 
V.  Grenet,  66  Tex.  236,  18  S.  W.  507; 
Wood  V.  Smith  (Tex.  Civ.  App.),  141 
S.  W.  795;  Eaton  v.  Klein  (Tex.  Civ. 
App.),  141   S.  W.  828. 

The  failure  to  make  findings  upon 
request  is  reversible  error  though  the 
court  makes  special  findings  in  over- 
ruling the  motion  for  a  new  trial,  as 
such  findings  are  a  nullity  and  must 
be  disregarded.  Wiley  v.  Shars,  21 
Neb.   712,   33   N.  W.  418. 

Oklahoma. — The  statutory  provision 
as  to  making  findings  of  fact  and  con- 
clusions of  law  is  not  impaired  by  §§20, 
21  of  art.  7  of  the  Constitution.  In- 
surance Co.  V.  Taylor  (Okla.),  124  Pae. 
974. 

56.  See  infra,  XI. 

57.  Eble  V.  State,  77  Kan.  179,  93 
Pae.  803  (code  provision) ;  Umscheid  v. 
Seholz,  84  Tex.  265,  16  S.  W.  1065 
(no  conflict  in  evidence  on  vital 
points);  Crocker  v.  Crocker,  19  Tex. 
Civ.  App.  296,  46  S.  W.  870  (where 
there  is  a  full  statement  of  facts  in  the 
record). 

Texas — Refusal  for  Want  of  Time. 
Refusal  of  the  court  to  file  findings 
of  fact  on  a  case  ending  on  the  last 
day  of  the  term  because  the  other  busi- 
ness of  the  term  which  necessarily  had 
to  be  transacted  would  consume  his 
time  until  the  hour  for  adjournment  is 
not  error.  Morrison  v.  Faulkner,  80 
Tex.  128,  15  S.  W.  797;  Davis  v.  State, 
75  Tex.  420,  12  S.  W.  957. 

58.  Ala. — Brock  v.  Louisville,  etc.  R. 
Co.,  114  Ala.  431,  21  So.  994.  Colo. 
Shideler  v.  Fisher,  13  Colo.  App.  106, 
57   Pae.   864.     Ind. — Stumph  v.   Miller, 
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coiirt,^"  as  where  no  findings  are  requested  the  only  question  consid- 
ered by  the  court  is  whether  there  is  any  evidence  to  support  the  judg- 
ment.''"  A  request  for  findings,  however,  is  unnecessary  where  it  ap- 
pears that  the  court  stated  that  it  would  make  findings  of  fact.*'^ 

In  a  few  jurisdictions  the  record  must  show  that  such  request  was 
rnade.^-  But  if  findings  of  fact  and  conclusions  of  law  appear  in 
the  record,  the  appellate  court  will  presume  that  they  were  made  in 
compliance  with  a  request  though  the  record  does  not  show  that  such 
request  was  made.*'^ 

On  the  other  hand,  special  findings  not  made  at  the  request  of  either 


142  Ind.  442,  41  N.  E.  412.  Mont. 
Eev.  Codes,  1907,  §6766;  Quinlan  v. 
Calvert,  31  Mont.  115,  77  Pac.  428; 
Schilling  v.  Curran,  30  Mont.  370,  76 
Pac.  9f)8;  Grogan  v.  Valley  Trad.  Co., 
30  Mont.  229,  76  Pac.  211.  Neb.— 
Sheibley  v.  Dixon  County,  61  Neb.  409, 
So  N.  W.  399.  N.  M.— Bank  of  Com- 
merce V.  Baird  Min.  Co.,  13  N.  M.  424, 
85  Pac.  970.  N.  C. — Carter  v.  Eoun- 
tree,  109  N.  C.  29,  13  S.  E.  716.  Tex. 
Tackabery  v.  City  Nat.  Bank,  85  Tex. 
488,  22  S.  W.  151,  299;  Diffie  v.  Thomp- 
son (Tex.  Civ.  App.),  90  S.  W.  193; 
Western  Union  Tel.  Co.  v.  Trice  (Tex. 
Civ.  App.),  48  S.  W.  770.  Wash.— 
State  V.  Corgiat,  50  Wash.  95,  96  Pac. 
689;  Eemington  V.  Price,  13  Wash.  76, 
42  Pac.  527. 

A  timely  request  and  an  objection 
at  or  before  the  time  of  the  entry  of 
the  decree  must  be  shown.  Bank  of 
California  V.  Dyer,  14  Wash.  279,  44 
Pac.  534. 

In  Montana  it  is  incumbent  upon  the 
court  to  make  special  findings  of  fact 
whether  requested  to  do  so  or  not,  but 
error  cannot  be  predicated  upon  the 
trial  court's  refusal  to  make  findings 
unless  requested.  Billings  Eealty  Co. 
V.  Big  Ditch  Co.,  43  Mont.  251,  115 
Pac.  828. 

59.  Singer  -J7.  Tormoehlen,  150  Ind. 
287,   49   N.   E.   1055.      See   infra,   VIII. 

60.  Albin  Co.  v.  Ellinger,  103  Ky. 
240,  252,  44  S.  W.  655. 

61.  Quinlan  V.  Calvert,  31  Mont. 
115,  77  Pac.  428,  the  court  saying  that 
in  view  of  the  statement  he  had  the 
right  to  presume  that  the  court  would 
make  findings  on  all  material  issues. 

Especially  where  the  court  gave  the 
party  a  specified  time  to  submit  written 
findings,  as  the  submission  of  findings, 
under  such  circumstances,  has  the  ef- 
fect   of   requesting   findings   upon    such 
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points.     Quinlan   V.    Calvert,   31    Mont. 
115,  77  Pac.  428. 

62.  Cal. — ^San  Jose  v.  Shaw,  45  Cal. 
178.  Ind. — ^Cooley  v.  Kelley  (Ind. 
App.),  96  N.  E.  638.  la.— Houston  v. 
Trimble,  3  G.  Gr.  574.  Mont.— Eev. 
Codes,  §6766;  Bordeaux  v.  Bordeaux, 
32  Mont.  159,  80  Pac.  6.  Okla.— Smith 
V.  Harod,  29  Okla.  3,  115  Pac.  1015. 
Tex.— Glass  v.  Wiles,  14  S.  W.  225,  by 
bill  of  exceptions  or  otherwise.  Wash. 
Schlossmacher  v.  Beacon  P.  Co.,  52 
Wash.  588,  100  Pac.  1013.  Wye— First 
Nat.  Bank  v.  Citizens  State  Bank,  11 
Wyo.  32,  70  Pac.  726,  100  Am.  St.  Eep. 
925. 

Otherwise  the  court  will  assume  that 
no  request  for  special  findings  of  fact 
was  made.  Gardenhire  v.  Gardenhire, 
2   Okla.   484,   37   Pac.   813. 

A  recital  in  the  motion  for  a  new 
trial,  or  a  statement  in  an  affidavit  at- 
tached to  such  motion,  that  a  request 
was  made  is  insufficient.  First  Nat. 
Bank  v.  Citizens  State  Bank,  11  Wyo. 
32,  70  Pac.  776,  100  Am.  St.  Eep.  925. 
A  Recital  in  the  Finding  That: — 
"The  court,  having  been  requested  to 
find  the  facts  specially,  makes  the  fol- 
lowing finding  of  facts,"  shows  suffi- 
ciently that  the  finding  was  requested 
by  one  or  both  of  the  parties.  Jones 
V.  Hall,  9  Ind.  App.  458,  35  N.  E.  923, 
37  N.  E.  25. 

63.  White  V.  United  States  Gypsum 
Co.,  168  Mich.  238,  133  N.  W.  501; 
Thurber  V.  Aldrich,  167  Mich.  656,  133 
N.  W.  620;  State  v.  Corgiat,  50  Wash. 
95,  96   N.  W.  689. 

In  accordance  with  the  rule  that  acts 
of  the  court  done  in  the  progress  of  a 
case  are  presumed  to  be  in  accord  with 
the  law,  McCue  v.  County  of  Wapello, 
56  Iowa  698,  10  N.  W.  248;  Corner  & 
Co.  V.  Gaston,  10  Iowa  512;  Lesan  Ad- 
vertising Co.  v.  Castleman,  165  Mo. 
App.  575,  148  S.  W.  433. 
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party  have  the  effect  of  general  findings  only,°*  and  are  not  open  to 
the  objection  that  they  are  not  sustained  by  the  evidence.*'^ 

Though  a  finding  must  appear  to  have  been  requested  by  one  or 
both  the  parties,  in  order  that  it  may  be  regarded  as  a  special  finding,*'^ 
one  who  has  made  no  request  cannot  object  because  the  other  party's 
request  was  not  complied  with.*'^ 

And  though  a  party  requests  findings,  if  he  later  consents  to  dis- 
pense with  them,  he  cannot  object  to  a  failure  of  the  court  to  make 
findings  in  accordance  with  the  original  request.*'^ 

B.  At  What  Stage  Request  Should  Be  Made.  —  It  is  the  general 
rule  of  practice  for  the  parties  to  request  the  court  either  just  before 
or  at  the  close  of  the  argument  made  in  the  case,  to  state  its  findings 
in  writing.^^     Such  request  should  be  made  not  later  than  the  final 


64.  Kelley  v.  Bell,  172  Ind.  590,  88 
N.  E.  58;  Terre  Haute  K.  Co.  v.  State, 
159  Ind.  438,  65  N.  E.  401;  Nelson  v. 
Cottingham,  152  Ind.  135,  52  N.  E.  702; 
Conner  v.  Marion,  112  Ind.  517,  14  N. 
E.  488;  Caress  v.  Foster,  62  Ind.  145; 
Stephens  v.  Mason,  99  Tenn.  512,  42 
S.  W.  143. 

Contra. — ^But  in  some  states  special 
findings  in  the  record,  though  not  re- 
quested, are  not  a  nullity  and  will  have 
the  same  effect  as  though  requested. 
Jennings  V.  Jennings,  56  Iowa  288,  9 
N.  W.  222  (the  court  saying  as  matter 
of  practice  it  was  a  better  course  in 
all  cases  to  set  out  the  facts  found 
in  the  record) ;  Lesan  Adv.  Co.  v.  Cas- 
tleman,  165  Mo.  App.  575,  148  S.  W. 
433. 

Ohio. — Where  the  court,  without  a 
request,  makes  a  finding,  an  exception 
to  the  judgment  rendered  upon  such 
finding  is  as  availing  to  the  excepting 
party  as  if  the  findings  were  made  at 
his  instance  or  request.  Harner  f.  Bat- 
dorf,   35   Ohio   St.   113. 

Findings  made  after  withdrawal  of 
request  are  considered  as  general  find- 
ings only.  Grisendorff  v.  Cobbs,  47  Ind. 
App.   573,   94   N.   E.   236. 

If  there  is  a  special  finding  without 
any  request  therefor,  the  appellate 
court  will  treat  the  judgment  rendered 
as  a  general  verdict  (Stephens  v.  Ma- 
son, 99  Tenn.  512,  42  S.  W.  143),  and 
if  there  is  any  evidence  upon  which 
such  general  verdict  might  have  been 
based  it  will  not  be  disturbed.  If, 
therefore,  "the  court"  was  in  error 
upon  all  his  findings,  or  if  his  findings 
were  correct  but  wholly  immaterial,  if 
there  were  still  any  theory  supported 
by  material  evidence  upon  which  a  gen- 
eral verdict  might  be  based,  it  would 


be  in  conformity  with  the  well  recog- 
nized practice  to  affirm  it  (Brooks  v. 
Geo.  H.  Friend  Paper  Co.,  94  Tenn. 
701,  705,  31  S.  W.  160). 

Findings  After  Judgment. — Findings 
of  fact  made  without  request,  espe- 
cially after  judgment,  will  be  disre- 
garded, being  a  mere  nullity,  and  not 
a  part  of  the  record  which  will  be 
brought  up  on  writ  of  error.  Hedges 
V.  Hibbard,  46  Mich.  551,  9  N.  W.  849. 

65.  McMenomy  v.  White,  115  Cal. 
339,  47  Pac.  109. 

66.  Jones  v.  Hall,  9  Ind.  App.  458, 
35  N.  E.  923,  37  N.  E.  25,  under  Eev. 
St.,  1881,   §551. 

67.  Bingham  r.  Stage,  123  Ind.  281, 
23  N.  E.  756;  Silfver  V.  Daenzer,  167 
Mich.  362,  133  N.  W.  16. 

68.  Such  consent  is  conclusive 
against  the  party  giving  it.  Sails  V. 
Barons,   40  Kan.  697,  20  Pac.  485. 

69.  Wilcox  V.  Byington,  36  Kan. 
212,  12  Pac.  826. 

In  Stephens  v.  Mason,  99  Tenn.  512, 
42  S.  W.  143,  it  is  said:  "It  would 
be  well  for  requests  for  special  find- 
ings to  be  made  at  the  commencement 
of  the  trial." 

In  Indiana  request  must  be  made  at 
or  before  the  trial  commences  or  it  is 
within  the  discretion  of  the  court  to 
refuse.  Tevis  r.  Hammersmith,  170 
Ind.  286,  84  N.  E.  337;  Stumph  v.  Mil- 
ler, 142  Ind.  442,  41  N.  E.  812;  Hartlep 
V.  Cole,  120  Ind.  247.  22  N.  E.  130; 
Miller  v.  Lively,  1  Ind.  App.  6,  27  N. 
E.   437. 

In  this  jurisdiction  a  request  made 
after  the'  evidence  has  been  partly 
heard  (Hartlep  v.  Cole,  120  Ind.  247, 
22  N.  E.  130;  Stumph  V.  Miller,  142 
Ind.  442,  41  N.  E.  812),  after  the  court 
has   commenced   to   announce   its  judg- 
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submission  of  the  cause  for  cloeision/*'  and  should  be  made  promptly 
and  without  delay,"  before  judgment,"  and  before  the  court  announces 


ment  (Moore  v.  Barnett,  17  Ind.  349; 
Miller  v.  Lively,  1  Ind.  App.  6,  27  N. 
E.  437),  or  announce  his  findings  (Tur- 
pie  r.  Lowe,  158  Ind.  47,  62  N.  E.  628), 
or  after  general  findings  have  been 
filed  (Brundage  t\  Deschler,  131  Ind. 
174,  29  N.  E.  921),  is  too  late. 

It  is  discretionary  with  the  court 
■whether  it  will  file  special  findings 
where  there  is  no  request  therefor  un- 
til after  the  beginning  of  the  trial. 
Stumph  i\  Miller,  142  Ind.  442,  41  N. 
E.  812. 

Where  a  request  was  not  made  until 
just  before  the  announcement  of  the 
decision,  and  to  have  made  special  find- 
ing upon  a  request  made  at  that  time 
would  have  necessarily  involved  a  con- 
siderable delay,  the  evidence  being  long 
and  the  preparation  of  a  special  finding 
being  a  difficult  task,  it  was  held  not 
an  abuse  of  discretion  to  deny  the 
request.  Tevis  v.  Hammersmith,  170 
Ind.   286,   84  N.  E.   337. 

70.  Ross  V.  Baker,  58  Neb.  402,  78 
N.  W.  730. 

After  such  time  granting  the  request 
is  discretionarv  with  the  court.  Ross 
V.  Barker,  58  Neb.  402,  72  N.  W.  730. 

71.  While  the  facts  are  fresh  in  the 
mind  of  the  judge.  Glass  v.  Wiles 
(Tex.),  14  S.  W.  225;  City  Nat.  Bank 
V.  Stent,   61    Tex.   567. 

Want  of  Time, — Where  the  request 
for  findings  is  not  made  until  the  last 
day  of  the  term,  and  the  court  has 
not  time  to  prepare  them,  it  is  held 
that  his  refusal  to  comply  with  the 
request  was  proper.  Davis  v.  State,  75 
Tex.  420,  12  S.  W.  957  (where  request 
not  made  until  nine  o'clock  p.  m.) ; 
Pacific  Exp.  Co.  r.  Williams,  2  Wills. 
Civ.  Cas.,  SSIO;  Bailey  v.  Fly,  35  Tex. 
Civ.  App.  410,  80  S.  W.  675  (court  cer- 
tified that  it  had  no  time  to  prepare 
findings). 

72.  U.  S. — Jackson  1).  Mutual  Life 
Ins.  Co.,  186  Fed.  447,  108  C.  C.  A.  369, 
forty  days  after  judgment,  too  late. 
Kan.— Allen  i\  Dodson,  39  Kan.  220, 
17  Pac.  667;  Smythe  v.  Parsons,  37 
Kan.  79,  14  Pac.  444.  Mich.— Stafford 
V.  Crawford,  118  Mich.  285,  76  N.  W. 
496,  under  court  rule.  Mo. — Moberly 
T.  Trenton,  181  Mo.  637,  81  S.  W.  169; 
Hamilton  v.  Armstrong,  120  Mo.  597, 
25  S.  W.  545.  Neb. — Ross  v.  Barker, 
58  Neb.  402,  78  N.  W.  730;  Wachsmith 
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r.  Orient  Ins.  Co.,  49  Neb.  590,  68  N. 
W.  935.  Nev.— Schwartz  v.  Stock,  26 
Nev.  128,  65  Pac.  351.  Tenn.— Steph- 
ens t\  Mason,  99  Tenn.  512,  42  S.  W. 
143;  Stanley  v.  Donoho,  16  Lea  192, 
Tex.— Glass  r.  Wiles,  14  S.  W.  225; 
Payne,  etc.  Co.  v.  Dilley  (Tex.  Civ, 
App.),  140  S.  W.  496;  Bailey  v.  Fly, 
35  Tex.  Civ.  App.  410,  80  S.  W.  675. 

Though  findings  are  requested  and 
are  made  after  rendition  of  judgment 
they  form  no  part  of  the  record  and 
are  not  available  on  appeal.  Hamilton 
r.  Armstrong,  120  Mo.  597,  25  S.  W. 
545. 

Where  no  request  for  findings  was 
made  until  two  days  after  trial,  the 
request  was  too  late.  Parham  V.  Gibbs, 
16   Lea    (Tenn.)    296. 

A  request  made  after  the  end  of  the 
trial,  and  after  the  court  had  indicated 
the  character  of  judgment  it  would 
render,  was  too  late.  Eble  v.  State,  77 
Kan.  179,  93  Pac.  803;  Allen  V.  Dodson, 
39  Kan.  220,  17  Pac.  667. 

Record  should  affirmatively  show 
request  was  made  before  judgment. 
Brown  t\  Haak,  48  Mich.  229,  12  N.  W, 
219. 

In  Connecticut  it  is  held  under  §1111, 
Gen.  St.,  18S8,  that  the  request  to  spe- 
cially set  forth  the  facts  should  ordi- 
narily precede  the  judgment,  such  stat- 
ute contemplating  the  incorporation  of 
such  facts  in  the  judgment  file.  The 
motion  under  §1107  to  find  the  facts 
should  follow  the  judgment.  Morris 
V.  Winchester  Repeating  Arms  Co.,  7-3 
Conn.  680,  49  Atl.  180.  But  neither 
the  filing  of  a  motion  to  reopen  the 
judgment,  nor  the  action  of  the  court 
upon  it,  furnishes  any  reason  for  delay 
in  filing  the  request  for  a  finding,  and 
will  not  revive  a  right  to  make  such 
request,  lost  before  the  motion  was 
made.  In  re  Daland,  81  Conn.  249,  70 
Atl.  449. 

In  Kentucky,  however,  the  request 
need  not  be  made  until  after  judgment, 
on  the  ground  that  until  then  he  could 
not  know,  and  should  not  be  required 
to  anticipate  an  adverse  decision,  or 
one  to  which  he  might  desire  to  except. 
Such  request  should  be  made  within  a 
reasonable  time  after  the  rendition  of 
judgment.  He  should  make  such  re- 
quest within  the  same  period  that  the 
law  provides  for  the  filing  of  grounds 
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or  files  its  findings."  But  the  court,  on  proper  showing,  may  afford 
opportunity  for  presenting  a  request  for  findings  in  a  proper  ease, 
by  vacating  the  judgments* 

C.  Form  and  Sufficiency.  —  It  is  the  usual  and  proper  practice 
simply  to  request  the  court  to  make  separate  findings  of  fact  and 
conclusions  of  law  upon  all  material  points  involved  in  the  case,"  it 
not  being  necessary  to  prepare  and  submit  written  requests  for  par- 
ticular findings,  as  is  required  where  the  trial  is  to  a  jury  and  special 
findings  of  fact  are  desired,^*'  except  in  those  jurisdictions  where  an 


and  making  motions  for  new  trials. 
Albin  Co.  v,  Ellinger,  103  Ky.  240,  44 
S.  W.  655. 

Under  a  Texas  statute  (art.  1333, 
Eev.  St.),  providing  that  the  court 
must  make  written  findings,  if  re- 
quested within  a  reasonable  time  after 
the  trial,  a  request  twol  days  after 
judgment  but  several  days  before  the 
end  of  the  term  was  in  time.  Barnett 
V  Abernathy,  2  Wills.  Civ.  Cas.  (Tex.) 
§775. 

73.  Kan. — Smythe  t\  Parsons,  37 
Kan.  79,  14  Pae.  444;  Wilcox  v.  Bying- 
ton,  36  Kan.  212,  12  Pac.  826.  Mont. 
Schilling  v.  Curran,  30  Mont.  370,  76 
Pac.  998,  after  filing  too  late.  Okla. 
Smith  V.  Harrod,  29  Okla.  3,  115  Pac. 
1015,  request  after  filing  of  findings  is 
too  late.  Wyo. — First  Nat.  Bank  v 
Citizens  State  Bank,  11  Wyo.  32,  70 
Pac.  726,  100  Am.  St.  Kep.  925,  re- 
quest five  months  after  submission  and 
after  the  announcement  of  the  decision 
is  too  late. 

Compare  Stotts  City  Bank  v.  Miller 
Lumb.  Co.,  102  Mo.  App.  75,  74  S.  W. 
472,  holding  that  written  findings  made 
upon  a  request  after  the  announcement 
of  the  court  of  its  findings,  were  not 
invalid  on  the  ground  that  the  request 
was  too  late,  since  they  were,  in  legal 
contemplation,  made  at  the  rendition 
of  the  judgment  and  in  compliance 
with  the  purposes  of  the  statute. 

Under  the  Montana  Code  the  request 
must  be  made  at  the  close  of  the  evi- 
dence and  argument  of  the  case,  and 
the  request  must  be  entered  on  the 
minutes  (Rev.  Codes  Mont.,  §6766), 
and  a  request  after  the  finding  and 
conclusions  of  law  were  filed  too  late 
(Schilling  v.  Curran,  30  Mont.  370,  76 
Pac.  998),  or  two  weeks  after  the  court 
has  taken  the  cause  under  advisement 
is  too  late  (State  v.  Edwards,  40  Mont. 
287,   106  Pac.   695). 

In  Ross  V.  Barker,  58  Neb.  402,  406, 
78    N.   W.   730,   Harrison,    C.   J.,    says: 


"We  are  satisfied  that  it  is  proper,  in 
order  that  the  trial  judge  may  examine 
and  consider  the  questions  of  fact  and 
of  law,  and  formulate  and  prepare  the 
requisite  statements,  that  the  request 
should  be  made  at  the  time  of  the  trial, 
and  not  later  than  the  final  submission 
of  the  cause  for  decision,  or  at  a  later 
time,  to  be  fixed  by  the  court." 

Discretionary  Where  Eequest  Made 
at  Time  of  Rendering  Judgment. — If 
the  judge  must  comply  with  such  a 
request,  the  same  should  be  made  at 
such  a  time  as  will  enable  him  to  com- 
ply with  it  conveniently,  and  with  due 
consideration  and  preparation  of  his 
statements.  Eoss  v.  Baker,  58  Neb. 
402,  78  N.  W.  730. 

74.  Stafford  v.  Crawford,  118  Mich. 
285,  76  N.  W.  496;  Coit  v.  Superior 
Court,  McGrath  Mand.  Cases  (Mich.) 
704. 

Setting  Aside  Submission. — Where  a 
case  had  been  submitted  to  the  court 
without  a  jury,  upon  the  granting  of 
a  motion  to  reopen  for  the  receipt 
of  further  evidence,  it  was  held  not 
improper  practice  for  the  court  to  al- 
low the  filing  of  declarations  of  law 
for  the  court  to  pass  upon  in  connec- 
tion with  the  facts  of  the  case.  Na- 
tional Bank  of  Com.  v.  Butler,  163  Mo. 
App.   380,   143   S.   W.   1117. 

75.  Vickers  p.  Buck,  etc.  Co.,  70 
Kan.  584,  79  Pac.  160;  Atchison,  etc. 
E.  Co.  V.  Ferry,  28  Kan.  686;  Helena 
V.  Hall,   38   Mont.  481,   100  Pac.   611. 

76.  Vickers  v.  Buck,  etc.  Co.,  70 
Kan.  584,  79  Pae.  160;  Atchison,  etc. 
R.  Co.  V.  Ferry,  28  Kan.  686  (though 
the  court  so  requests) ;  People  v.  Little- 
john,  11  Mich.  60  (under  circuit  court 
rule  87,  requiring  a  written  request 
for  finding,  only  where  a  party  desires 
a  detailed  finding  on  the  facts  of  the 
case  as  well  as  on  the  law  points). 

It  is  not  necessary,  or  customary,  for 
a  party  to  submit  questions  of  fact 
when  the  trial  is  to  the  court  without 
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additional  request  for  the  incorporation  of  specified  facts  in  the  find- 
ing is  provided  forJ^  In  fact,  it  is  not  sufficient  to  ask  particular 
findings  without  a  request  to  make  such  findings  as  are  warranted 
by  the  evidence/^ 

If  a  statute  requires  a  written  request,  however,  neither  an  oral 
request^^  nor  a  request  contained  in  a  written  motion  before  the  court, 
where  the  court  is  not  informed  that  the  motion  contains  such  request, 
is  sufficient.^" 

The  request  need  not  state  that  the  special  finding  is  requested  with 
the  view  of  excepting  to  the  conclusions  of  law.^^ 


a'  jury,  as  it  is  especially  required 
where  the  trial  is  to  a  jury,  and  special 
findings  of  fact  are  desired.  It  is  the 
usual  and  proper  practice  simply  to 
make  the  request  of  the  court  to  make 
such  separate  findings  of  fact  and  con- 
clusions of  law  upon  all  material  points 
involved  in  the  case,  which  request 
should  be  granted.  The  findings  should 
be  announced  to  counsel,  and  an  op- 
portunity given  them  to  ask  further 
findings  upon  any  material  facts. 
Vickers  r.  Buck,  etc.  Co.,  70  Kan.  584, 
79  Pac.  160. 

77.  Conn.  Gen.  St.  (Eev.  1902), 
§793;  Beckwith  v.  Cowles,  85  Conn. 
567,  83  Atl.  1113.     See  infra. 

78.  Slayton  v.  Felt,  40  Wash.  1,  82 
Pac.  173;  Peterson  v.  Johnson,  20 
Wash.  497,  55  Pac.  932. 

"Of  course,  it  is  the  proper  and 
correct  practice  for  a  party  to  request 
findings  in  his  own  favor — to  which 
he  may  think  himself  entitled — so  that 
he  may  make  proper  exceptions  to  their 
refusal;  but,  such  findings  in  his  favor 
having  been  refused  and  excepted  to, 
he  must,  if  he  desires  to  assign  error 
on  a  failure  to  make  any  findings  or 
conclusions  whatever,  also  request  the 
court  to  make  such  findings  as  it  thinks 
the  evidence  warrants."  Slayton  V. 
Felt,  40  Wash.  1,  82  Pac.  173. 

79.  Northern  Assur.  Co.  v.  Houghton 
Cir.  Judge,  169  Mich.  238,  135  N.  W. 
104. 

Under  Alabama  Code,  §2744,  such 
request  must  be  in  writing.  Sayre  v. 
Weil,  94  Ala.  466,  10  So.  546. 

Though  counsel  address  letters  to  the 
judge  personally  requesting  certain 
amendments  to  the  findings  and  he 
reads  them,  no  duty  devolves  upon  him 
to  act  upon  the  suggestions,  notify 
counsel  of  such  action  and  cause  to  be 
prepared  and  entered  such  orders  as 
would  preserve  the   rights  of  the  par- 
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ties.     Northern,   etc.    Co.   r.   Houghton, 
169   Mich.   238,  135   N.  W.   104. 

Submission  of  Findings  in  Writing. 
Under  a  statute  requiring  a  written 
request,  the  submission  of  findings  in 
writing  at  the  suggestion  of  the  court 
was  held  a  compliance  therewith,  where 
the  court  had  already  £tated  it  would 
n'ake  special  findings.  Quinlan  i\  Cal- 
vert, 31  Mont.  115,  77  Pac.  428. 

80.  Pajme,  etc.  Co.  v.  Dilley  (Tex. 
Civ.  App.),  140  S.  W.  496. 

The  filing  of  a  written  request  for 
findings,  contained  in  a  motion  for  time 
in  which  to  prepare  statement  of  facts 
and  bills  of  exceptions,  is  not  sufficient 
to  require  a  judge  to  take  notice  of 
such  request;  the  request  should  be 
presented  to  the  judge,  in  such  case,  by 
reading  it  to  him,  or  by  stating  to  the 
court  that  the  motion  contained  such 
request.  Pavne,  etc.  Co.  t  Dilley  (Tex. 
Civ.  App.),  i40  S.  W.  496,  holding  that 
where  such  was  not  done,  complaint  of 
the  failure  of  the  judge  to  compiy  with 
a  request  of  which  he  was  not  informed 
would  not  be  heard. 

81.  Western  Union  Tel.  Co.  <?.  Tris- 
sal,  98  Ind.  566;  Trentman  V.  Eldridge, 
98   Ind.   525. 

Reason. — Where  there  is  a  request, 
a  compliance,  and  a  statement  of  ex- 
ceptions duly  exhibited  by  the  record 
on  appeal,  there  is  enough  to  present 
the  ruling  of  the  trial  court  for  review, 
without  it  appearing  in  the  record  that 
the  request  was  made  with  a  view  to 
excepting  to  the  conclusions  of  law, 
since  "the  natural  and  reasonable  in- 
ference is  that  the  court  made  the 
finding  because  the  request  was  such 
as  the  law  requires.  It  would  be  un- 
reasonable to  presume,  in  the  absence 
of  countervailing  facts,  that  the  court 
gave  heed  to  an  improper  request.  Be- 
sides, to  cast  aside  the  finding  on  such 
a  ground  would  be  a  sacrifice  of  sub- 
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Requests  Where  Finding  Has  Omitted  Facts  or  Is  Defective.  -Should  a 
party  desire  a  finding  upon  a  particular  point  he  should  not  in  his 
request  attempt  to  dictate  the  terms  of  the  finding,^-  it  being  enough 
to  specify  or  suggest  the  particular  point  on  which  the  finding  is 
required.®^ 

D.  Withdrawal  of  Request.  —  The  withdrawal  of  a  request  for 
special  findings  just  before  the  decision  of  the  case  cannot  be  made 
the  basis  of  objection,  though  the  other  party  not  requesting  it  relied 
upon  such  request.^* 

E.  Compliance  With  Request  for  Paeticular  Findings.  —  Under 
some  statutes  the  court  is  required  to  answer  any  points  submitted 
by  counsel  in  writing  both  in  law*^  and  equity.^** 

It  is  the  duty  of  the  court  to  make  a  ruling  on  every  request,^' 
and  it  is  reversible  error  to  fail  to  do  so,^^  unless  the  failure  to  respond 
to  such  request  is  non-prejudicial;^^  but  a  substantial  compliance  with 
this  requirement  is  sufficient.^"    And  the  failure  to  do  so  will  not  con- 


stance    to    form."      Trentman    v.     El- 
di-idge,  98  Ind.  525. 

82.  Edgan  v.  Stevenson,  70  Cal.  286, 
11  Pac.  704;  Miller  v.  Steen,  39  Cal. 
402. 

Reason. — "This  must  be  so,  inasmuch 
as  it  is  the  duty  of  the  court  to  find 
the  fact.  The  right  of  the  party  does 
not  extend  beyond  specifying  or  sug- 
gesting the  point  on  which  a  finding 
is  required."  Porter  v.  Woodward,  57 
Cal.  535. 

83.  Cal. — Edgar  v.  Stevenson,  70 
Cal.  286,  11  Pac.  704;  Miller  v.  Steen, 
30  Cal.  402.  Kan. — Waterson  v.  Kirk- 
wood,  17  Kan.  9.  Wis. — Wrigglesworth 
V.  Wrigglesworth,  45  Wis.  255. 

84.  Tevis  v.  Hammersmith,  170  Ind. 
286,  84  N.  E.  337. 

85.  Pa.  Act  Apr.  22,  1874,  Pur.  Laws 
109;  Com.  v.  Monongahela,  etc.  Co., 
216  Pa.  108,  64  Atl.  909;  Carpenter  v. 
Yeadon  Bow,  208  Pa.  396,  57  Atl.  837; 
Mich.  Cir.  Ct.  Rule  26,  subd.  a;  Lee  v. 
Marsh,  19  Mich.  11. 

86.  Lehigh  Valley  Coal  Co.  v.  Ever- 
hart,  206  Pa.  118,  55  Atl.  864;  Hoyt 
V.  Kingston  Coal  Co.,  203  Pa.  509,  53 
Atl.  348. 

Pennsylvania. — Under  rule  62  of  the 
equity  rules  of  the  supreme  court  of 
Pennsylvania,  the  court  is  requested  to 
make  a  separate  answer  to  each  request 
of  tjounsel,  by  adopting,  affirming,  qual- 
ifying or  denying  it.  It  is  not  suffi- 
cient that  one  of  the  requests  are  sub- 
stantially covered  by  the  findings. 
Each  request  should  be  formally  dis- 
posed of,  and  if  the  judge  feels  tliat 
in  his  findings   "in  his  own   language 


he  has  answered  it,  he  should  say  so, 
indicating,  in  connection  with  the  re- 
quest itself,  what  he  regards  as  his 
answer  to  be  found  in  his  own  inde- 
pendent findings.  It  is  not  for  the 
appellate  court,  after  reading  each  re- 
quest, to  turn  to  the  independent  find- 
ings of  the  judge  to  discover  whether 
he  has  discovered  it,  and  then  deter- 
mine what  he  wishes  to  be  considered 
as  his  answer.  Hoyt  v.  Kingston  Coal 
Co.,  203  Pa.  509,  53  Atl.  348. 

The  failure  to  answer  requests  for 
findings  of  fact  and  law  is  ground  for 
setting  aside  the  decree;  the  appellate 
court  will  remit  the  record  to  the  trial 
court  with  direction  to  answer  the  re- 
quests, and  that  after  the  requests  be 
answered  and  made  a  part  of  the  rec- 
ord, the  decree  be  made.  Hoyt  v. 
Kingston  Coal  Co.,  203  Pa.  509,  53  Atl. 
348. 

87.  Meyersdale  St.  E.  Co.  v.  Penn- 
sylvania, etc.  Co.,  219  Pa.  558,  69  Atl. 
92;  Lehigh  Valley  Coal  Co.  v.  Everhart, 
206  Pa.  118,  55  Atl.  864   (equity  case). 

88.  Lee  v.   Marsh,   19   Mich.   11. 

89.  Babcock  v.  Beaver  Creek  Twp., 
65  Mich.  479,  32  N.  W.  653. 

90.  Pennsylvania. — There  is  no  re- 
quirement in  the  Act  of  1874  that  the 
court  shall  specifically  answer  upon  the 
record  all  the  requests  for  findings  of 
fact  submitted  by  counsel.  The  act 
requires  only  that  the  court  shall  state 
"separately  and  distinctly  the  facts 
found,  the  answers  to  any  points  sub- 
mitted in  writing  by  counsel,  and  the 
conclusions  of  law."  No  further  an- 
swer   to    requests   for   findings   of   fact 
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stitute  reversible  error  if  the  request  is  frivolous,"^  or  the  facts  asked 
are  unimportant  and  not  material  to  the  issues  of  the  case,^^  or  if 
those  material  to  the  issues  are  plainly  and  sufficiently  answered  in 
the  general  finding  of  the  court.''^ 

Incorporating  Facts  in  Findings,  —  Under  some  statutes,  in  addition  to 
a  request  for  findings,  there  is  a  request  for  the  incorporation  of  facts 
in  the  findings  after  judgment  provided  for  as  preparatory  to  an 
appeal,^*  the  trial  judge  being  required  to  make  such  findings  upon 
request  of  appellant,  but  not  without  such  request.''^  But  under  such 
statute  a  request  to  change  the  findings,  not  accompanied  by  a  tran- 
script of  the  testimony  supporting  the  request,  is  properly  refused."'' 

Under  this  provision  the  written  request  for  incorporation  of  facts 
in  the  finding  must  contain  a  draft  of  such  proposed  finding,'-^^  and  a 
statement  of  the  questions  of  law  which  it  is  desired  to  have  reviewed,^^ 


are  required  than  the  statement  of  the 
facts  found  by  the  court,  where  there 
is  no  difficulty  in  ascertaining  from  the 
record  the  real  questions  of  law  to  be 
passed  upon,  and  there  is  a  substantial 
compliance  with  the  statute.  Com.  v. 
Monongahela  Bridge  Co.,  216  Pa.  108, 
64  Atl.   909,   quo   warranto  proceeding. 

91.  Myersdale  St.  E.  Co.  v.  Penn- 
sylvania, etc.  Co.,  219  Pa.  558,  69  Atl. 
92. 

92.  Schuler  v.  Eckert,  90  Mich.  165, 
51  N.  W.  198;  Myersdale  St.  E.  Co.  V. 
Pennsylvania,    etc.    Co.,    219    Pa.    558, 

69  Atl.   92. 

It  is  not  good  practice,  nor  does  it 
result  in  advantage  to  a  contending 
party,  for  his  counsel  to  file  requests 
for  one  hundred  findings  of  fact,  ma- 
terial, and  immaterial,  relevant  and 
irrelevant,  when  ten  requests  of  ma- 
terial facts  concisely  stated,  would 
cover  the  case,  Myersdale  St.  E.  Co. 
V.  Pennsylvania,  etc.  Co.,  219  Pa.  558, 
60  Atl.  92. 

93.  Schuler  v.  Eckert,  90  Mich.  165, 
51  N.  W.  198. 

94.  Conn.  Gen.  St.,  1902,  §793; 
Banks  v.  Warner,  85  Conn.  613,  84  Atl. 
325;  Beckwith  v.  Eyan,  66  Conn.  589, 
34  Atl.  488;  Schlegal  v.  Allerton,  65 
Conn.  260,  32  Atl.  363. 

95.  Scholfield,   etc.   Co.  v.   Scholfield, 

70  Conn.  500,  40  Atl.  182;  State  f. 
Duffy,  66  Conn.  551,  34  Atl.  497. 

96.  Banks  V.  Warner,  85  Conn.  613, 
84  Atl,  325, 

97.  Conn.  Gen.  St.,  Eev.  1902,  §793; 
In  re  Clark,  79  Conn.  136,  64  Atl.  12; 
State  V.  Duffy,  66  Conn.  551,  34  Atl. 
497. 

98.  Conn.  Gen.  St.,  Eev.  1902,  §793; 
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Beckwith  v.  Cowles,  85  Conn,  567,  83 
Atl.  1113;  In  re  Clark,  79  Conn.  136, 
64  Atl.  12;  State  v.  Duffy,  66  Conn.  551, 
34  Atl.  497  (wherein  the  request  con- 
tained only  a  draft  of  the  proposed 
findings). 

Reason. — "The  advantages  to  be 
gained,  and  the  dangers  to  be  avoided, 
by  a  compliance  with  the  requirements 
of  a  statute,  that  the  proposed  findings 
of  fact  must  contain  'a  statement  of 
the  questions  of  law  arising  thereon 
which  it  is  desired  to  have  reviewed,' 
are  so  obvious  and  so  important  to  the 
orderly  and  intelligent  administration 
of  justice  that  the  requirement  ought 
to  be  enforced,  not  only  in  its  letter, 
but  in  its  spirit,  'otherwise,  unneces- 
sary burdens  will  be  imposed  upon  trial 
judges,  who,  being  compelled  to  pre- 
pare their  findings  in  ignorance  of  ap- 
pealing counsel's  grievances,  will  be 
driven  to  make  every  finding  compre- 
hensive of  all  facts  which  might  be- 
come pertinent  to  possible  questions  of 
law,  or  whose  omission  might  create  an 
opportunity  for  such  questions.  Other- 
wise, the  records  of  this  court  will  be 
unnecessarily  encumbered  with  imma- 
terial matter.  Otherwise,  the  door 
would  be  open  to  surprise  and  unfair 
attack.  The  statute  has  attempted  to 
prevent  these  results  by  a  single  treat- 
ment which  can  be  a  hardship  upon 
nobody.'  "  Clark's  Application,  79 
Conn.  136,  139,  64  Atl.  12,  13.''  Beck- 
with V.  Cowles,  85  Conn.  567,  83  AtL 
1113. 

A  statutory  provision  as  to  what  re- 
quests should  contain  is  for  the  benefit 
both  of  the  judge  and  the  adverse 
party.  Scholfield,  etc.  Co.  v.  Scholfield, 
70  Conn.  500,  40  Atl.  182. 
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which  must  be  so  specific  that  the  trial  court  will  not  have  to  speculate 
upon  what  the  request  is  intended  to  cover.^^  And  since  the  finding 
itself  should  be  upon  the  material  issues  of  the  case,  and  should  not 
embody  merely  evidential  facts,  a  request  for  findings,  as  embodied 
in  a  proposed  draft  of  findings,  should  contain  the  facts  claimed  to 
have  been  proven,  and  not  merely  the  evidence  by  which  such  facts 
are  claimed  to  have  been  proven.^ 

While  the  court  cannot  be  eompelle'd  to  make  such  findings  unless  a 
request  complying  with  the  statutory  requirements  is  filed,-  the  suffi- 
ciency of  such  a  request  is  a  question  to  be  passed  upon  by  the  court,^ 
who  may  make  the  finding  of  his  own  motion  though  the  request  is 
not  in  all  particulars  within  the  statute,'*  especially  where  a  merely 
formal  error  in  the  requests  presented  is  all  that  deprives  them  of 


99.  In  re  Clark,  79  Conn.  136,  64 
Atl.  12,  wherein  what  the  applicant 
desired  to  have  reviewed  in  respect  to 
his  requests,  if  anything,  was  not  in- 
dicated therein  but  left  tO'  conjecture 
upon  an  analysis  and  comparison  of 
the  charges  of  the  court  as  given  and 
the  requests,  and  it  was  held  that  the 
trial  court  rightly  held  it  was  not  his 
duty  to  make  such  analysis  and  com- 
parison for  the  purpose  of  determining 
that  upon  which  it  was  the  defendant's 
duty  to  give  at  least  reasonable  infor- 
mation. 

1.  Hazard  Powder  Co.  v.  Somers- 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl. 
519,  112  Am.  St.  Rep.  144  (such  re- 
fusal is  not  reversible  error) ;  Julian 
V.  Stoney  Creek  Eed  Granite  Co.,  71 
Conn.  632,  42  Atl.  994  (under  §9,  Act 
1897). 

2.  Scholfield,  etc.  Co.  v.  Scholfield, 
70  Conn.  500,  40  Atl.  182. 

Where  the  statute  requires  that  the 
written  request  contain  a  statement  of 
the  conclusions  of  law  which  it  is  de- 
sired to  have  reviewed,  and  a  request 
does  not  give  reasonable  information 
as  to  the  charges  of  the  court  objected 
to,  but  leaves  it  to  the  court  to  conjec- 
ture upon  an  analysis  and  comparison 
of  the  charge  and  the  requests  (In  re 
Clark,  79  Conn.  136,  64  Atl.  12),  or 
contains  only  a  draft  of  the  proposed 
findings,  without  anv  questions  of  law 
(State  V.  Duffy,  66  Conn.  551,  34  Atl. 
497),  the  trial  judge  may  properly  re- 
fuse to  make  any  findings,  unless  the 
requests  are   properly  amended. 

Where  it  does  not  appear  from  a  re- 
quest for  a  finding  whether  the  request 
is  for  a  finding  generally,  or  for  an  iu- 


corporation  of  facts  in  a  finding  for  the 
purposes  of  an  appeal,  the  court  is  jus- 
tified in  treating  the  request  as  for 
an  ordinary  finding,  and  not  as  a  re- 
quest to  incorporate  certain  facts  in 
a  finding.  Beckwith  v.  Eyan,  66  Conn. 
589,  34  Atl.  488;  Schlegal  v.  Allerton, 
65  Conn.  260,  32  AtL  363;  Trumbull 
V.  Hewitt,  65  Conn.  60,  31  Atl.  492. 

3.  State  V.  Duffy,  66  Conn.  551,  34 
Atl.  497. 

4.  Scholfield,  etc.  Co.  v.  Scholfield, 
70  Conn.  500,  40  Atl.  182. 

Though  the  court  may  properly  re- 
fuse to  make  any  finding,  when  the  re- 
quest is  improper,  if  it,  against  ob- 
jection, rules  that  the  request  is  suffi- 
cient and  makes  findings  thereon,  the 
remedy  of  the  adverse  party  is  not  by 
a  plea  in  abatement  to  the  appeal  to 
a  higher  court.  State  v.  Duffy,  66 
Conn.  551,  34  Atl.  497,  wherein  the  re- 
quest contained  only  a  draft  of  the 
proposed  findings  and  did  not  contain 
a  statement  of  the  questions  of  law 
the  applicant  desired  to  have  reviewed, 
but  the  court,  against  the  objection 
of  the  appellee,  ruled  that  the  requests 
for  changes  and  the  charges  which 
were  included  in  the  proposed  finding, 
might  be  construed  as  a  sufficient  re- 
quest and  statement  of  the  questions 
of  law,  and  accordingly  made  a  finding. 

Waiver  of  Informalities. — Since  a 
statutory  provision  as  to  the  contents 
of  a  request  is  for  his  benefit,  in  ac- 
cordance with  the  rule  that  one  for 
whom  a  statute  is  enacted  thereof,  the 
judge  may  waive  the  protection  of- 
fered by  such  a  statute,  by  waiving  any 
informalities  in  the  requests.  Schol- 
field, etc.  Co.  V.  Scholfield,  70  Conn. 
500,  40  Atl.  182. 
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their  mandatory  effect,  since  the  court  can  waive  the  informality  of 
the  requests.^ 

Indorsements  on  Proposed  Draft — In  those  jurisdictions  where  the 
statutes  provide  for  an  additional  finding  whenever  it  becomes  neces- 
sary for  the  proper  presentation  of  the  ease  on  appeal,  and  that  such 
request  shall  contain  a  draft  of  the  proposed  finding,  it  has  been  pro- 
vided, at  times,  that  the  court  should  rule  on  such  proposed  finding 
by  a  notation  or  mark  upon  the  margin  of  each  paragraph  thereof." 

While  such  duty  existed,  it  was  held  that  it  might  be  enforced  in  a 
proper  case,^  and  the  omission  to  so  mark  each  paragraph  of  the  find- 
ing might  be  corrected  by  an  appellate  court  f  but  the  refusal  to  make 
such  rulings  was  not  properly  assignable  for  error  on  appeal,**  nor 
was  it  a  ground  for  reversing  the  judgment.^** 

F.  Submitting  Proposed  Findings.  —  1.  Exception  Only  Upon 
Request  Refused.  —  Under  some  statutes,  each  party  is  entitled  to 
present  to  the  trial  court  on  the  submission  of  the  case  requests  for 
findings  of  fact  and  conclusions  of  law;^^  if  no  requests  are  made, 


5.  Seholfield,  etc.  Co.  v.  Scliolfield, 
70  Conn.  500,  40  Atl.  182. 

6.  Pub.  Acts  Conn.,  1893,  ch.  174, 
§4  (since  repealed) ;  Atwater  v.  Morn- 
ing News  Co.,  67  Conn.  504,  527,  34 
Atl.  865;  Ketchum  v.  Packer,  65  Conn. 
544,  33  Atl.  499. 

"Proven " — " Not  Proven. ' ' — Un d er 
Connecticut  Public  Acts,  1893,  ch.  174, 
§4,  the  court  was  required  to  indorse 
on  the  margin  whether  each  proposed 
finding  was  "proven"  or  "not  prov- 
en." Unless,  however,  a  paragraph  of 
the  proposed  finding  was  so  framed  that 
it  could  be  found  "proven"  as  a 
whole,  and  precisely  as  stated,  it  was 
to  be  marked  "not  proven."  Ketchum 
V.  Packer,  Go  Conn.  544,  33  Atl.  499. 

The  statements  in  the  request  for 
a  finding,  marked  "proven"  by  the 
trial  court,  have  the  same  effect  in 
setting  forth  the  facts  on  which  the 
appeal  is  predicated  as  if  they  had  been 
incorporated  in  the  findings  made.  Ar- 
thur V.  Norfield,  etc.  Church  Society, 
73  Conn.  718,  49  Atl.  241. 

"Found"  and  "Not  Found. "—Where 
the  court  used  the  words  "found"  and 
*'not  found,"  it  was  held  under  the 
Connecticut  statute  that  while  such  a 
change  from  the  formula  required  by 
the  statute  was  not  to  be  approved,  in 
the  absence  of  anything  in  the  record 
to  show  the  contrary  intention,  it  would 
be  presumed  that  the  court  used  the 
word  "found"  as  meaning  "proven," 
and  "not  found"  as  signifying  "not 
proven."  Ketchum  v.  Packer,  65  Conn. 
544,  33  Atl.  499. 
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The  unexplained  failure  of  the  court 

to  make  any  note  upon  the  request  of 
the  plaintiff  asking  the  court  to  find 
as  proven  the  particular  facts  which 
the  court  states  in  its  opinion  were 
proven  and  formed  the  grounds  of  its 
judgment,  must  be  taken  as  equivalent 
to  a  formal  note  that  such  facts  were 
proven,  when  upon  an  application  to 
correct  the  finding  by  incorporating  in 
it  such  facts,  that  opinion,  certified  by 
the  judge,  was  printed  with  the  record 
in  the  case.  Styles  v.  Tyler,  64  Conn. 
432,  30  Atl.  165. 

7.  Hazard  Powder  Co.  V,  Somers- 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl. 
519,  112  Am.  St.  Rep.  144. 

Where  the  request  contains  a  draft 
of  proposed  findings,  which  embodies 
facts  mainly  evidential  only,  the  re- 
fusal of  the  court  to  mark  or  rule  upon 
them  is  not  error.  Hazard  Powder  Co. 
V.  Somersville  Mfg.  Co.,  78  Conn.  171, 
61  Atl.  519. 

8.  Atwater  v.  Morning  News  Co.,  67 
Conn.  504,  527,  34  Atl.  865. 

9.  Hazard  Powder  Co.  v.  Somers 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl 
519,  112  Am.  St.  Eep.  144. 

10.  Hazard  Powder  Co.  v.  Somers 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl 
519,  112  Am.  St.  Bep.  144;  Atwater  v. 
Morning  News  Co.,  67  Conn.  504,  527 
34  Atl.  865. 

11.  Parsons'  (N.  Y.)  Code  Civ.  Proc. 
1908,  §1023;  Bremer  v.  Manhattan  R 
Co.,  191  N.  Y.  333,  84  N.  E.  59;  Damm 
V.  Palmer,  151  App.  Div.  151,  135  N.  Y. 
Supp.  411. 
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however,  a  party  cannot  afterw'ards  complain  that  the  findings  should 
have  been  different  and  are  contrary  to  the  evidence/^  since  an  omis- 
sion to  find  facts  claimed  by  the  unsuccessful  party  to  be  warranted 
by  the  evidence  can  only  be  taken  advantage  of  by  an  exception  to  a 
refusal  to  so  find  upon  requests  duly  made  as  required  by  statute.^^ 

2.  Time  for  Submitting.  —  Such  requests  must  be  submitted  before 
the  final  submission  of  the  case  to  the  court/*  or  within  such  time 
afterwards,  and  before  decision,  as  the  court  may  allow.^^ 

3.  Form  and  Sufficiency.  —  Such  statute  requires  the  statement 
to  be  in  the  form  of  distinct  propositions  of  law  or  of  fact  or  both, 
separately  stated,  each  to  be  numbered  and  so  prepared  with  respect 
to  its  length  and  the  subject  and  phraseology  thereof  that  it  may 
be  conveniently  passed  upon.^**     Failure  to  comply  with  the  statute 


It  is  the  duty  of  the  plaintiff  in  an 
action  not  only  to  prove  his  cause  of 
action,  but  to  procure  findings  which 
■will  sustain  the  judgment  rendered,  in 
his  favor.  Triest  v.  New  York,  193 
N.  Y.  525,  86  N.  E.  549,  reversing  126 
App.   Div,   934,   110'   N.   Y.   Supp.   1148. 

An  act,  authorizing,  in  cases  tried 
without  a  jury,  propositions  of  law  to 
be  submitted  to  be  held  or  refused,  does 
not  provide  that  propositions  of  fact 
may  be  so  submitted.  Grand  Pac. 
Hotel  Co.  V.  Pinkerton,  217  111.  61,  75 
N.  E.  427;  Field  v.  Crawford,  146  111. 
136,  34  N.  E.  481. 

The  purpose  of  submitting  requests 
under  §1023  of  the  New  York  Code  of 
Civil  Procedure  is  not  only  to  protect 
the  rights  of  parties  upon  appeal,  but 
as  well  to  aid  the  trial  judge  in  de- 
termining the  case  (Dann  v.  Palmer, 
151  App.  Div.  151,  135  N.  Y.  Supp. 
411);  but  not  to  entrap  him  (Dann  v. 
Palmer,  supra). 

12.  Crouch  V.  Moll,  8  N.  Y.  Supp. 
183 

13.  Ostrander  v.  Hart,  130  N.  Y. 
406,  29  N.  E.  744;  Lyons  V.  Cahill,  23 
Jones  &  S.   (N.  Y.)   553. 

14.  Parsons'  N.  Y.  Code  Civ.  Proc, 
1908,  §1023;  Wainman  v.  Hampton,  110 
N.  Y.  429,  18  N.  E.  234  (under  §1023, 
Code  Civ.  Proc,  as  existed  previous  to 
repeal  in  1894,  which  is  same  as  pres- 
ent section);  Gounerly  r.  McGlyun,  84 
N.  Y.  284;  Dann  v.  Palmer,  151  App. 
Div.  151,  135  N.  Y.  Supp.  411;  Hart- 
mann  V.  Schnugg,  113  App.  Div.  254, 
99  N.  Y.  Supp.  33,  afjfirmed,  188  N.  Y. 
617,  81   N.  PI  1165. 

The  final  submission  of  the  case  to 
the  court  for  decision  is  the  submission 
after  the  trial  when  the  testimony  is 
finished   and   the   arguments   concluded. 


A  party  cannot  wait  until  after  the 
case  is  finally  submitted,  and  the  court 
has  announced  its  decision,  and  then 
submit  proposed  findings  and  require 
the  court  to  pass  upon  them.  Hartmann 
V.  Schnugg,  113  App.  Div.  254,  99  N.  Y. 
Supp.  33,  affirmed,  188  N.  Y.  617,  81 
N.  E.  1165. 

15.  Parsons'  N.  Y.  Code  Civ.  Proc, 
1908,  §1023;  Dann  v.  Palmer,  151  App. 
Div.  151,  135  N.  Y.  Supp.  411;  Hart- 
mann V.  Schnugg,  113  App.  Div.  254, 
99  N.  Y.  Supp.  33  (time  was  not  ex- 
tended by  consent). 

After  i)ecision. — Though  a  judge  has 
a  discretionary  power  to  entertain  pro- 
posed findings  after  decision,  this  is 
not  a  practice  to  be  encouraged,  for 
after  the  trial  court  has  come  to  a 
conclusion  upon  the  facts  and  law  of 
the  case  and  has  stated  such  conclusions 
in  an  opinion,  he  ought  not  to  be  re- 
quired to  revise  the  case  on  a  mere 
possibility  that  a  party  is  entitled  to 
some  relief,  which  was  not  thought  of 
until  after  it  was  known  he  had  been 
unsuccessful  in  the  action.  James  v. 
Cowing,  41  Hun  646,  4  N.  Y.  St.  73. 

16.  Parsons'  N.  Y.  Code  Civ.  Proc, 
1908.  §1023;  Stenbing  v.  New  York  El. 
R.  Co.,  138  N.  Y.  658,  34  N.  E.  369; 
Dann  v.  Palmer,  151  App.  Div.  151,  135 
N.  Y.  Supp.  411;  Schnugg  V.  New  York 
El.  E.  Co.,  6  Misc.  325,  26  N.  Y.  Supp. 
798. 

"In  the  same  proposition  should  not 
be  mingled,  indiscriminately,  statements 
of  fact  and  conclusions  of  law.  Such 
practice  leads  to  confusion,  and  makes 
an  intelligent  disposition  of  the  sub- 
ject inconvenient  for  the  judge  below, 
and  that  appellate  court,  upon  review." 
Rniffon  r.  Koecliling,  13  Jones  &  S. 
(N.  Y.)   61,  affirmed,  84  N.  Y.  677. 
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in  this  regard  forms  a  ground  for  a  refusal  to  pass  upon  the  request.^^ 
Under  such  statutes  requests  should  not  be  more  numerous,'**  or 
more  intricate  or  complicated,  than  the  nature  of  the  case  requires.^* 
They  should  contain  all  the  facts  as  to  a  proposed  transaction  con- 
cerning which  a  finding  is  requested,-"  and  should  be  within  the  facts 
which  the  party  is  entitled  to  have  found,-^  and  be  supported  on  the 
whole  by  the  e\'idence.-- 

4.    Passing  Upon  Submitted  Requests.  —  Though  such  duty  is  ex- 
cused where  the  evidence  is  conflicting  upon  the  requested  findings,^* 


"Proper  practice  requires  that  a  re- 
quest to  find  either  facts  or  law  should 
be  plainly  stated  in  a  single  proposi- 
tion, the  whole  of  which  can  be  granted 
or  refused,  and  the  request  must  be 
unaccompanied  by  conditions,  pro- 
visos, penalties,  or  duties  imposed  by 
the  party,  for  these  are  not  authorized 
by  the  statute,  and  are  not  essential 
to  the  administration  of  justice." 
Schnugg  V.  New  York  El.  Co.,  6  Misc. 
325,  26  N.  Y.  Supp.   698. 

Where  a  request  to  find  embraces 
several  propositions,  some  of  which  the 
party  making  the  request  is  entitled  to 
have  found,  and  some  not,  the  refusal 
of  the  request  is  not  error.  Skelly  v. 
New  York  El.  E.  Co.,  7  Misc.  88,  27 
N.  Y.  Supp.  304,  following  Stenburg  v. 
Railroad  Co.,  138  N.  Y.  658,  34  N.  E. 
369. 

17.  Sniffen  v.  Koechling,  13  Jones  & 
S.    (N.   Y.)    61,  affirmed,  84  N.  Y.   677. 

18.  Steubing  v.  New  York  El.  R. 
Co.,  138  N.  Y.  Supp.  658,  34  N.  E.  369; 
Bates  V.  Bates,  7  Misc.  547,  27  N.  Y. 
Supp.  872;  Skelly  v.  New  York  El.  E. 
Co.,  8  Misc.  88,  27  N.  Y.  Supp.  304; 
Schnugg  v.  New  York  El.  E.  Co.,  6 
Misc.   325,   26  N.  Y.  Supp.   798. 

"When  the  same  matter  is  requested 
to  be  found  both  as  facts  and  law,  it 
duplicates  all  the  specific  findings  re- 
quested, and  the  number  is  still  largely 
increased  when  every  sentence  is  also 
requested  to  be  found  both  as  fact  and 
law.  Such  a  practice  is  not  needful 
for  the  protection  of  the  rights  of  any 
party,  and  the  tendency  must  be  to 
ensnare  the  trial  judge,  and  frequently 
to  defeat  the  ends  of  justice  by  in- 
troducing mistakes,  confusion  and  un- 
certainty into  the  records  of  cases 
brought  up  for  review."  It  is  un- 
authorized and  "not  to  be  tolerated." 
Steubing  v.  New  York  El.  Co.,  138 
N.  Y.  658,  34  N.  E.  369;  Wilson  v.  New 
York  El.  Co.,  9  Misc.  657,  30  N.  Y. 
Supp.  547;  Skelly  v.  New  York  El.  Co., 
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7  Misc.  88,  27  N.  Y.  Supp.  304;  Schnugg 
V.  New  York  El.  E.  Co.,  6  Misc.  325, 
26  N.  Y.  Supp.  789. 

19.  Schnugg  V.  New  York  Electric 
E.  Co.,  6  Misc.  325,  26  N,  Y.  Supp. 
798. 

"They  ought  to  simplify  and  aid  re- 
view by  the  appellate  court,  rather 
than  obscure  and  complicate  it  by  repe- 
titions, immaterial  matter,  and  the  like, 
which  serve  no  useful  purpose." 
Schnugg  V.  New  York  El.  E.  Co.,  6 
Misc.   325,   26   N.  Y.   Supp.   798. 

20.  Thus  a  requested  finding  as  to 
what  a  person  said  at  a  time  in  ques- 
tion in  the  case  should  contain  a  state- 
ment of  all  that  was  said;  where  one 
contains  but  a  portion  of  what  was  in 
fact  said,  the  trial  court  may  properly 
refuse  the  proposed  finding.  Spore  V. 
Vaughn,  20  N.  Y.  Supp.  152. 

21.  Even  though  a  requested  find- 
ing contained  some  facts  which  the 
party  would  have  been  entitled  to  have 
had  found  had  they  stood  alone,  where 
the  finding  requested  was  broader  than 
the  party  was  entitled  to,  it  was  held- 
that  the  court  might  properly  decline 
to  find  the  request  as  made.  Howard 
V.  American  Mfg.  Co.,  162  N.  Y.  347, 
56  N.  E.  986,  affirming  15  Misc.  25,  25 
Civ.  Proc.  143,  36  N.  Y.  Supp.  430. 

22.  Koehler  v.  Hughes,  148  N.  Y. 
507,  42  N.  E.  1051;  Schierloh  v.  Schier- 
loh,  72  Hun  150,  25  N.  Y.  Supp.  676, 
affirming  148   N.  Y.  103,  42  N.   E.  409. 

Although  a  part  of  a  requested  find- 
ing be  true,  the  court  is  not  bound  to 
analyze  it,  and  pass  upon  its  several 
parts  separately,  and  find  what  is  and 
what  is  not  supported  by  the  evidence. 
It  may  properly  refuse  the  whole  in 
such  a  case  because  a  part  is  not  true, 
as  far  as  appears  from  the  evidence. 
Koehler  v.  Hughes,  148  N.  Y.  507,  42 
N.  E.  1051. 

23.  Spore  v.  Vaughn,  20  N.  Y.  Supp. 
152. 
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under  the  statute  the  court,  before  its  decision,  must  pass  upon  pro- 
posed findings  by  noting  in  the  margin  the  manner  in  which  each 
request  has  been  disposed  of,^*  though  an  omission  to  do  so  does  not 
affect  the  validity  of  the  decision.^^ 

A  substantial  compliance  with  the  requirements  or  the  statute  is 
sufficient,  and  a  defect  in  form  will  not  furnish  ground  for  a  reversal 
of  the  judgment.-^ 

But,  while  under  the  statute  the  court  is  directed  to  note  in  the 
margin  the  manner  in  which  each  proposition  in  the  request  is  dis- 
posed of,-^  and  while  it  will  do  no  harm  if  the  facts  as  requested  and 
found  by  the  trial  court  are  incorporated  in  the  decision,-^  in  the 
absence  of  an  express  provision,  the  court  need  not  incorporate  in 
its  decision  the  disposition  made  by  the  court  of  the  questions  of  law 
or  fact  presented  in  such  requests  ;^^  they  are  to  be  returned  to  the 


24.  Parsons'  N.  Y.  Code  Civ.  Proc, 
1908,  §1023;  Bremer  v.  Manhattan  R. 
Co.,  191  N.  Y.  333,  340,  84  N.  E.  59; 
Queen  v.  Bell,  2  Misc.  575,  22  N.  Y. 
Supp.  398;  Hunter  v.  Manhattan  R.  Co., 
29  Abb.  N.  C.  15,  46  N.  Y.  St.  906,  19 
N.  Y.  Supp.  703,  afirmed,  141  N.  Y; 
281,  36  N.  E.  400;  Uhlenhant  v.  Man- 
hattan R.  Co.,  18  N.  Y.  Supp.  797.  See 
Mutual  Milk,  etc.  Co.  v.  Tietjin,  89 
N.  Y.  Supp.  391. 

The  statute  is  mandatory  in  its  lan- 
guage, and  no  authority  has  been  given 
to  disregard  it  though  the  propositions 
may  be  considered  not  to  be  either  im- 
portant or  material.  The  party  is  en- 
titled to  have  each  proposition  of  law 
or  fact  acted  upon  and  noted.  Goetting 
V.  Biehler,  33  Hun  500  (under  §1023, 
as  it  existed  previous  to  its  repeal  in 
1894  and  as  re-enacted  by  Act  of  1904). 

Where  the  court  refused  all  of  the 
requests,  or  propositions  of  fact,  in  a 
single  sentence,  instead  of  marKing  his 
refusal  against  the  margin  of  each  one 
singly,  such  was  held  a  refusal  of  each 
singly.  Lawrenceville  Cement  Co.  v. 
Parker,  15  N.  Y.  Supp.  577,  39  N.  Y. 
St.  864,  afftrmed,  133  N.  Y.  622,  30 
N.  E.  1150. 

25.  Parsons'  N.  Y.  Code  Civ.  Proc, 
1908,  §1023. 

26.  Queen  i\  Bell,  2  Misc.  575,  22 
ISr.  Y.  Supp.  398;  Hunter  v.  Manhattan 
R.  Co.,  19  N.  Y.  Supp.  703;  Uhlenhant 
V.  Manhattan  R.  Co.,  46  N.  Y.  St.  23, 
18  N.  Y.  Supp    797. 

Where  the  ruling  was  indorsed  on  the 
proposed  findings,  instead  of  being 
noted  in  the  margin  of  the  statement, 
as  required  by  §1023  of  the  Code,  it 
was  held  that  such  was  a  sufficient  com- 
pliance; at  least,  it  would  not  furnish 


ground  for  reversal,  the  better  prac- 
tice in  such  case  being  to  apply  to  the 
court  below  to  have  the  omission  sup- 
plied, or  mistake,  if  one,  corrected,  and, 
in  the  event  of  the  request  being  re- 
fused, to  make  the  application  and  re- 
fusal a  part  of  the  record.  Hunter  v. 
Manhattan  R.  Co.,  19  N.  Y.  Supp.  703. 

Failure  To  Sign  Each  Request  Re- 
fused.— Where  in  response  to  requests 
to  find,  the  judge  made  the  following 
note:  "Each  of  the  within  requests  is 
to  be  marked  'Refused,'  except  so  far 
as  covered  by  the  findings  of  fact  and 
conclusions  of  law  settled  and  signed 
by  me,"  the  mistake  in  form,  in  that 
the  judge  did  not  sign  each  request  re- 
fused was  held  not  ground  for  a  new 
trial.  Queen  v.  Bell,  22  N.  Y.  Supp. 
398.  See  also  Uhlenhant  v.  Manhattan 
R.  Co.,  14  N.  Y.  Supp.  378. 

Where  the  court  passed  upon  one  of 
several  requests  and  declined  to  find 
the  others,  though  he  did  not  note  his 
disposition  of  each  request,  it  was  held 
sufficient  ruling  upon  all  the  requests 
submitted  and  not  ground  for  reversing 
judgment.  Bohlen  v.  Metropolitan  El. 
R.  Co.,  14  N.  Y.  Supp.  378. 

27.  See  supra. 

28.  Bremer  V.  Manhattan  R.  Co.,  191 
N.  Y.  333,  340,  84  N.  E.  59. 

29.  Bremer  v.  Manhattan  R.  Co.,  191 
N.  Y.  333,  340,  84  N.  E.  59. 

Only  Material  Facts  To  Be  Found  in 
Decision. — A  trial  court  in  making  its 
decision  finds  such  facts  as  it  deems 
material  to  the  proper  disposition  of 
the  issues  to  be  determined  and  on 
those  facts  bases  its  conclusions  of  law. 
These  are  the  only  facts  required  to 
be   found   in   the   decision.     Bremer  v. 
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attorney  and  subsequently  attached  to  the  judgment.^'^ 

IV.  WHO  MAY  MAKE  FINDINGS.  —  The  only  judge  who  may 
make  the  findings  is  tlie  judge  who  tries  the  case  ;-'^  who  must  make 
them  during  his  term,  and  not  after  the  expiration  thereof;^-  the  suc- 
cessor of  a  judge  cannot  make  findings  of  a  case  not  tried  by  him.^^ 

V.  PREPARATION  OF  FINDINGS.  —  Instead  of  preparing  find- 
ings of  fact  and  conclusions  of  law,  the  court  may  adopt  findings  pre- 
pared by  counsel  for  the  successful  party,^*  by  another  judge  upon  a 
former  trial  of  the  case,^^  or  by  a  referee  to  whom  the  case  had  been 
referred.'""  The  appellate  court  will  always  assume,  there  being  no 
explicit  showing  to  the  contrary,  that  the  trial  court  passed  an  intelli- 
gent judgment  on  the  findings  submitted  and  approved  them." 

On  the  other  hand,  since  the  facts  ultimately  must  be  found  by  the 
court,  and  the  court  is  charged  with  the  duty  and  responsibility  of 
finding  them,  the  trial  court  is  not  required  to  adopt  the  findings 
prepared  by  counsel  at  his  request,  but  may  prepare  his  own  findings.^^ 


Manhattan  E.  Co.,  191  N.  Y,  333,  340, 
84  N.  E.  59. 

30.  Bremer  v.  Manhattan  E.  Co.,  191 
N.  Y.  333,  340,  S4  N.  E.  59. 

31.  Bahnsen  r.  Gilbert,  55  Minn. 
334,  56  N.  W.  1117.  See  also  Mace  v. 
O'Reilley,  70  Cal.  231,  236,  11  Pac. 
721. 

Sulistituting  Judge  After  Commence- 
ment of  Trial. — "Where  after  the  tak- 
ing of  evidence  in  an  action  by  a  client 
against  an  attorney  for  an  accounting, 
and  after  the  judge  has  found  that 
plaintiff  was  entitled  to  an  accounting 
and  ordered  defendant  to  account  on 
a  future  day,  and,  upon  defendant's 
objection  to  the  judge  further  proceed- 
ing in  the  cause,  another  judge  was 
authorized  to  further  try  the  case,  the 
substitute  judge  could  make  findings 
on  the  whole  ease."  Everett  V.  Jones, 
32  Utah  489,  91  Pac.  360. 

32.  Findings  after  term  are  nullity. 
Ells   V.   Rector,   32   Mich.   379. 

33.  Bahnsen  v.  Gilbert,  55  Minn. 
334,  56  N.  W.  1117. 

34.  Cal. — Hathaway  v.  Eyan,  35 
Cal.  187.  Kan. — English  v.  English, 
53  Kan.  173,  35  Pac.  1107;  Howard  v. 
Howard,  52  Kan.  469,  34  Pac.  1114. 
Micli. — Bateman  v.  Blaisdell,  83  Mich. 
357,  47  N.  W.  223.  N.  Y.— People  v. 
Church,  2  Lans.  459;  People  v.  Albany 
&  S.  E.  Co.,  57  Barb.  204,  affirmed, 
57  N.  Y.  161.  N.  D.— Eev.  Codes,  1905, 
§7042,  so  provides  but  court  must  make 
findings  if  he  does  not  direct  counsel 
to.  Wis. — Brenger  v.  Brenger,  142  Wis. 
26,   37,   125    N.   W.   109. 
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Such  a  practice,  however,  is  not  fa- 
vored and  might  well  be  discontinued 
altogether.  "Experience  shows  that 
counsel,  the  most  able,  honorable  and 
conscientious,  .  .  .  after  the  close 
of  a  hotly  contested  case,  are  not  in 
the  frame  of  mind,  ordinarily  best 
suited  to  drafting  the  findings  which 
must  express  the  judgment  of  the  court. 
That  is  no  criticism.  It  is  only  an 
acknowledgment  of  the  natural  in- 
firmities of  the  most  perfect  of  us. 
All  are  affected,  regardless  of  ability 
or  purity;  the  difference  is  in  degree. 
The  making  of  the  findings  is  purely 
a  judicial  function."  Brenger  V. 
Brenger,  142  Wis.  26,  37,  125  N.  W. 
109;  Harrigan  V.  Gilchrist,  121  Wis. 
127,  396,  99   K  W.  909. 

35.  Where  the  trial  court  adopts  the 
findings  of  the  court  in  a  former  trial 
of  an  action  and  states  upon  the  rec- 
ord "  'that  after  a  careful  considera- 
tion of  the  evidence  by  affidavits  on 
both  sides,'  it  concurs  with  the  former 
findings  of  fact  by  another  judge,"  the 
fair  and  reasonable  inference  is  that 
he  adopted  the  former  findings  already 
drawn  and  in  writing.  Taylor  v.  Pope, 
106  N.  C.  267,  11  S.  E.  257,  19  Am. 
St.  Eep.  530. 

36.  Matters  of  Bettman,  65  App. 
Div.  229,  72  N.  Y.  Supp.  728;  Silver 
Valley  M.  Co.  v.  Baltimore,  etc.  Co., 
99  N.  C.  445,  6  S.  E.  735. 

37.  English  v.  English,  53  Kan.  173, 
35  Pac.  1107. 

38.  Barnh'art  V.  Fulkerth,  73  Cal.  526, 
15  Pac.  89,  Porter  v.  Woodward,  57  Cal. 
5355  Miller  v.  Steen,  30  Cal.  402. 
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Preparing  Findings  in  Another  Jurisdiction.  —  Since  it  is  not  the  signing 
but  the  filing  of  the  findings  and  order  for  judgment  that  determines 
the  action,  it  does  not  invalidate  findings  and  order  for  judgment 
filed  in  the  jurisdiction  where  the  cause  is  tried,  that  the  court  pre- 
pared them  in  another  county.^^ 

VI.  FILING  OF  FINDINGS.  —  A.  What  Constitutes.  —  While 
the  sending  of  the  findings  to  the  opposing  counsel  within  the  proper 
time  is  not  a  compliance  with  the  provision  requiring  filing  with  the 
clerk,"  the  leaving  of  the  findings  of  fact  with  the  clerk  for  filing  is 
an  effectual  filing  though  the  clerk  does  not  place  his  filing  mark 
thereon  until  a  later  date.*^ 

B.  Time  of  Filing.  —  The  code  and  statutory  provisions  generally 
require  the  findings  of  fact  and  conclusions  of  law  to  be  filed  within 
a  specified  time,'^-  and  if  they  are  filed  within  the  statutory  time  after 
the  trial,  the  fact  that  they  were  not  filed  until  after  the  adjournment 
of  the  term  is  not  ground  for  reversal.*^ 

Statutory  provisions  as  to  the  time  within  which  the  findings  of 
fact  and  conclusions  of  law  must  be  filed,"*  and  as  to  the  relative  order 


39  Comstoek,  etc.  Co.  v.  Superior 
Court,  57  Cal.  625. 

40.  Guadalupe  County  v.  Poth  (Tex. 
Civ.   App.),    153   S.   W.   919. 

41.  Billings  v.  Parsons,  17  Utah  22, 
53  Pac.  730;  Fisher  v.  Emerson,  15  Utah 
517,  50  Pac.  619. 

42.  See  the  statutes  of  the  various 
states  and  the  following  eases:  Cal. 
McLemman  v.  Bank  of  California,  87 
Cal.  569,  25  Pac.  760;  Broad  v.  Mur- 
ray, 44  Cal.  228.  Idaho.— Rev.  Codes, 
1908,  §4406,  within  20  days  after  sub- 
mission. Mont. — Rev.  Codes,  1907,  §6763 
(20  days  after  submission);  Toole  v. 
Weirick,  39  Mont.  359,  102  Pac.  590. 
S.  D.— Roblin  v.  Palmer,  9  S.  D.  36, 
67  N.  W.  949.  Tex.— Rev.  Civ.  St., 
1911,  art.  1989;  Guadalupe  County  V. 
Poth  (Tex.  Civ.  App.),  153  S.  W.  919 
(filing  during  term  or  within  ten  days 
from  adjournment).  Wis. — Klatt  v. 
Mallon,  61  Wis.  542,  21  N.  W.  532; 
Ottillie  V.  Waechter,  33  Wis.  252. 

Filing  Day  Before  Judgment. — Where 
the  findings  are  filed  one  day  and  the 
judgment  the  day  after,  the  decision  is 
not  prematurely  entered  where  no  mo- 
tion for  a  new  trial  is  pending  at  time 
of  entry  of  judgment.  Lewis  v.  First 
Nat.  Bank,  46  Ore.  182,  78  Pac.  990. 

Indorsement  of  clerk  is  determinative 
of  the  date  of  filing  and  will  be  pre- 
sumed to  be  correct.  State  V.  Reesa,  57 
Wis.  422,  15  N.  W.  383. 

Where  the  court  directed  the  reporter 
to  take  down  in  shorthand  the  findings 
of  the  court  and  its  conclusions  of  law, 


seven  years  afterwards,  upon  the  clerk 
making  affidavit  of  such  fact  and  at- 
taching to  such  affidavit  the  transcript 
of  the  findings  and  conclusions,  the  suc- 
cessor of  the  judge  trying  the  case 
may  enter  judgment  thereon.  Edmonds 
V.  Riley.  15   S.  D.   470,  90   N.  W.  139. 

43.  Hazard  v.  Cole,  1  Idaho  276. 
Filing  in  Vacation. — When  a  cause  is 

submitted  in  term,  the  findings  and 
judgment  may  be  filed  in  vacation.  Og- 
burn  V.  Connor,  46  Cal.  346. 

Want  of  Time  for  Filing  Before  End 
of  Term. — Where  the  trial  closed  a  few 
hours  before  the  last  day  of  the  term 
and  the  court  refused  the  request  for 
special  findings  because  of  pressure  of 
business  consuming  all  his  time  until 
the  adjournment,  the  refusal  was  not 
error.  Morrison  V.  Faulkner,  80  Tex. 
128,  15  S.   W.  797. 

44.  Cal. — McLennan  v.  Bank  of  Cali- 
fornia, 87  Cal.  569,  25  Pac.  760;  Broad 
V.  Murray,  44  Cal.  228;  Vermule  v. 
Shaw,  4  Cal.  214;  Eddy  v.  American 
Amusement  Co.  (Cal.  App.),  132  Pac. 
83.  Idaho. —  Idaho  Comstoek,  etc. 
Co.  V.  Lundstrum,  9  Idaho  257, 
74  Pac.  975.  Ind.  — Quill  v.  Gal- 
livan,  108  Ind.  235,  9  N.  E.  99.  Minn. 
Vogle  V.  Grace,  5  Minn.  294.  Mont. 
Toole  V.  Weirick,  39  Mont.  359,  102 
Pac.  590.  S.  D.— Edmonds  v.  Riley,  15 
S  D.  470,  90  N.  W  139;  Roblin  V. 
Palmer,  9  S.  D.  36,  67  N.  W.  949.  Tex. 
Anderson  v.  Horn,  75  Tex.  675,  13  S. 
W.  24.  UtaJi. — Lynch  v.  Coviglio,  17 
Utah  106,  53  Pac.  983.     Wis.— Klatt  v. 
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of  filing  in  relation  to  the  entry  of  the  judgment,  are  directory  only 
and  do  not  deprive  the  court  of  jurisdiction  to  decide  at  a  later  date 
or  avoid  the  judgment.^^ 

In  these  jurisdictions  the  filing  of  the  findings  of  fact  and  con- 
elusions  of  law  after  the  entry  of  judgment  is  not  ground  for  reversal,"'' 
if  filed  before  the  judgment  becomes  final.'*'^  But  in  a  few  jurisdic- 
tions, upon  the  ground  that  no  judgment  can  be  entered  until  there 
has  been  a  decision,  and  as  the  findings  of  fact  and  law  are  a  part  of 
the  decision,  the  findings  must  be  made  prior  to  or  at  the  time  when 
the  judgment  is  entered;  filing  after  the  judgment  is  rendered  is 
ground  for  reversal,'*^  unless  the  parties  have  consented  thereto."^ 

The  findings  and  decree  speak  from  the  date  of  the  filing  and  when 
the  findings  and  judgment  were  signed  of  the  same  date  and  filed  of 
the  same  date,  it  will  be  presumed  that  the  findings  were  first  filed 
or  waived.^" 

The  mere  fact  that  the  findings  of  fact  appear  on  the  judgment 
roll  after  the  judgment  and  that  the  date  of  the  findings  is  of  a  date 
after  the  entry  of  judgment  does  not  show  that  the  findings  were 
filed  after  judgment.^^ 


Mallon,  61  Wis.  542,  21  N.  W.  532; 
Cramer  v.  Hanaford,  53  Wis.  85,  10 
N.  W.  15;  Ottillie  v.  Waechter,  33  Wis. 
252. 

45.  Vermule  v.  Shaw,  4  Cal.  214. 

46.  Vermule  v.  Shaw,  4  Cal.  214. 

In  Texas  the  failure  to  file  the  find- 
ings within  the  time  required  for  fil- 
ing motions  for  new  trials  is  not  error 
where  findings  are  filed  during  the  term, 
since  no  statute  or  rule  of  court  re- 
quires it.  Anderson  v.  Horn,  75  Tex. 
675,  13  S.  W.  24. 

47.  Pappot  V.  Howard,  154  Ala.  306, 
45  So.  58i,  where  findings  filed  within 
30  days  after  rendition  of  judgment 
and  within  the  time  allowed  by  stat- 
ute to  control  its  own  judgments,  were 
held  to  be  filed  in  time. 

48.  la. — Hodges  v.  Goetzman,  76 
Iowa  476,  41  N.  W.  195.  Mich.— Staf- 
ford V.  Crawford,  118  Mich.  285,  76 
N.  W.  496.  Mc— Leowen  v.  Forsee,  137 
Mo.  29,  38  S.  W.  712;  Hamilton  v.  Arm- 
strong, 120  Mo.  597,  25  S.  W.  545. 

Filing  After  Term. — Though  findings 
are  prepared  by  the  court  at  the  term, 
if  not  filed  until  after  the  term,  they  are 
too  late  and  cannot  be  considered  on 
appeal.  Hodges  v.  Goetzman,  76  Iowa 
476,  41  N.  W.  195;  Leowen  V.  Forsee, 
137  Mo.  29,  38  S.  W.  712. 

The  reason  is  obvious.  "The  parties 
at  the  time  of  the  judgment  should  be 
informed  of  the  grounds  of  the  decision, 
to   the  end  that  they  may  pursue  any 
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course  authorized  by  law  for  the  cor- 
rection of  errors  therein,  should  there 
be  any.  If  the  judge  may  retain  in 
his  possession  the  findings  of  fact  for 
two  months,  as  in  this  case,  he  may 
hold  it  until  the  time  for  taking  an  ap- 
peal is  about  to  expire;  thus  depriving 
the  parties  of  the  opportunity  to  make 
preparation  for  trial  on  the  appeal.  It 
is  plain  that  justice  and  fairness  re- 
quire the  findings  to  be  filed  at  the 
term  prescribed  by  the  statute,  namely, 
when  the  judgment  is  rendered." 
Hodges  V.  Goetzman,  supra. 

Setting  Judgment  Aside  to  Allow 
Filing. — In  Collins  i>.  North  British,  etc. 
Co.,  118  Mich.  281,  76  N.  W.  487,  it 
is  said  following  Coit  t\  Superior  Court, 
McGrath  Mand.  Cas.  (Mich.)  704,  that 
the  judgment  might  be  set  aside  upon 
proper  showing  for  the  purpose  of  al- 
lowing the  filing  of  findings. 

49.  Hodges  v.  Goetzman,  76  Iowa 
476,  41  N.  W.  195. 

So  as  to  facts  found  by  the  court  but 
not  written  out  before  judgment.  Ean- 
dolph  V.  Campbell,  5  Kan.  App.  880,  47 
Pac.  560. 

Agreement  extending  time  for  sign- 
ing bill  of  exceptions  gives  no  authority 
to  file  findings  of  fact  after  the  ren- 
dition of  judgment.  Hodges  v.  Goetz- 
man, 76  Iowa  476,  41  N".  W.  195. 

50.  Benton  v.  Benton,  122  Cal.  395, 
55  Pac.  152. 

51.  Gordon  v.  Donahue,  79  Cal.  501, 
21   Pac.  970. 
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C.  Filing  Nunc  Pro  Tunc. —  Wliere  the  making  and  filing  of 
findings  of  fact  is  essential  to  the  decision,  the  court  upon  the  death 
of  the  defendant  after  trial  has  the  same  authority  to  order  findings 
to  be  filed  nunc  pro  tunc  as  it  has  to  order  the  judgment  thereon  to  be 
so  entered.^^  But  they  must  be  entered  as  of  the  last  day  of  the 
term,  or  they  will  be  irregular.^^ 

D.  Notice  to  Attorneys  and  Parties.  —  The  court  may  draw  up, 
sign  and  file  his  findings  without  notice  to  the  attorneys,^*  or  the  par- 
ties,^"' whether  the  findings  be  drafted  by  himself  or  by  the  attorney 
for  the  successful  party j^*^  unless  a  statute  provides  for  such  service 
of  findings  prepared  by  a  party." 

E.  Fees.  —  The  fee  for  filing  findings  of  fact  is  included  in  the 
trial  fee.^^ 

VII.  REQUISITES  AND  SUFFICIENCY.  —  A.  Should  Be  Sep- 
arate Paper.  —  The  correct  practice  in  cases  submitted  to  a  court 
without  a  jury  is  for  the  court  to  make  its  findings  of  fact  and  its 
conclusions  of  law  a  separate  paper  from  pleadings,  bill  of  exceptions,''® 
judgment,^"  or  matter  of  argument.^^     On  the  other  hand,  the  fact 


52.  Fox  r.  Hale,  etc.  Co.,  108  Cal. 
478,  481,  41  Pac.  328. 

The  time  within  which  proceedings 
for  review  may  be  instituted  cannot 
commence  to  run  until  the  decision  is 
actually  rendered,  i.  e.,  until  the  find- 
ings are  actually  filed — regardless  of  the 
day  as  of  which  thev  are  filed.  De 
Leonis  v.  "Walsh,  140  Cal.  175,  73  Pac. 
813. 

So  where  the  defendant  dies  after 
the  final  submission  of  the  cause  but 
prior  to  the  filing  of  the  findings,  the 
court  may  order  its  findings  to  be  filed 
nunc  pro  tunc  as  of  a  date  anterior  to 
the  defendant's  death,  where  the  stat- 
ute authorizes  the  rendition  of  judg- 
ment in  case  of  death  after  the  de- 
cision but  before  the  rendition  of  judg- 
ment. De  Leonis  v.  Walsh,  supra;  Fox 
V.  Hale,  etc.,  supra. 

53.  Steele  v.  Matteson,  50  Mich.  313, 
15  N.  W.  488,  under  statute  so  re- 
quired. 

54.  Though  it  is  better  to  submit  to 
counsel.  Hathaway  v.  Eyan,  35  Cal. 
187. 

55.  San  Luis  Obispo  Co.  v.  Simas,  1 
Cal.  App.  175,  81  Pac.  972. 

56.  Hathaway  v.  Ryan,  supra. 

57.  California.— Under  §634  of  Code 
Civ.  Proc,  as  amended  in  1913,  where 
the  court  directs  a  party  to  prepare 
findings  a  copy  of  said  proposed  find- 
ings shall  be  served  upon  all  the  parties 
to  the  action  at  least  five  days  before 
the  findings  shall  be  signed  by  the 
court. 


58.  Billings  f.  Parsons,  17  Utah  22, 
53  Pac.  730. 

59.  Embodying  findings  of  fact  and 
conclusions  of  law  in  bill  of  exceptions 
is  improper.  Iron  Silver  Min.  Co.  v. 
Campbell,  135  U.  S.  286,  10  Sup.  Ct. 
765,  34  L.  ed.  155. 

60.  Fruin  v.  0 'Malley,  241  Mo.  250, 
145  S.  W.  437;  Sage  v.  McLaughlin,  34 
Wis.  550  (reversal  to  enable  filing  of 
findings  of  fact  and  conclusion  of  law). 

Where  the  judgment  fully  expresses 
the  conclusions  of  law,  and  is  attached 
to  the  statement  of  facts  found  and  filed 
at  the  same  time,  there  is  no  necessity 
for  any  other  statement  of  the  conclu- 
sions of  law.  Gainsley  v.  Gainsley 
(Cal.),  44  Pac.  456. 

The  statement  of  law  and  facts  has 
no  connection  with  the  general  find- 
ings which  are  usually  recited  in  the 
judgment  itself,  but  is  a  separate  paper 
from  the  judgment.  Fruin  v.  O 'Mal- 
ley, 241  Mo.  250,  145  S.  W.  437. 

Order  for  Judgment  as  Finding. — A 
statement  labeled  "Findings,  Let  judg- 
ment be  entered  for  the  plaintiff  ac- 
cording toi  the  prayer  of  his  com- 
plaint," is  neither  a  finding  nor  a  con- 
clusion of  law,  but  an  order  that  judg- 
ment be  entered  for  the  plaintiff.  Quin- 
lan  V.  Calvert,  31  Mont.  115,  77  Pac. 
428. 

61.  In  Bryan  V.  Maume,  28  Cal.  238, 
the  court  says  it  is  improper  to  inter- 
blend  "matter  of  argument  with  the 
findings  of  fact  and  conclusions  of  law 
upon  which  judgment  is  to  bo  entered. 
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that  the  findings  of  fact  and  conclusions  of  law  are  embodied  in  the 
judgment  or  decree  is  not  ground  for  reversal.*'- 

B.  Reducing  Findings  to  Writing.  —  The  statutes  generally  re- 
quire the  court  to  reduce  its  findings  of  fact  and  conclusions  of  law 
to  writing. "^^  Accordingly  an  oral  statement  of  the  judge  as  to  what 
the  evidence  showed  is  not  such  a  finding  as  can  be  noticed  on  appeal.''* 

Such  statutes,  however,  presuppose  the  existence  of  an  issue  of 
fact  to  be  determined  upon  principles  of  law,  as  applicable  to  the 
state  of  facts  found,  and  where  there  is  no  issue  of  fact  formed,  there 
is  no  necessity  for  reducing  to  writing  the  facts  found.^^ 

The  facts  as  found  may  be  reduced  to  writing  after  judgment,®^ 
especially  where  the  parties  voluntarily  agree  to  such  a  course.®^ 

C.  Sfjparating  Findings  of  Fact  and  Conclusions  of  Law.  —  In 
order  that  it  may  be  apparent  upon  the  record  whether  there  is  a 
misapplication  of  the  law  to  the  facts  found,"^  the  statutes  generally 
impose  upon  the  judge  the  duty  of  stating  his  findings  of  fact  sep- 
arately from  his  conclusions  of  law,^'*  provided,  in  some  jurisdictions, 


If  the  Judge  who  may  try  and  decide 
a  cause  desires  to  give  his  reasons  for 
his  judgment,  they  should  be  embodied 
in  a  separate  opinion." 

62.  Einer  v.  Schroeder,  146  Cal.  411, 
80  Pac.  517;  Locke  v.  Klunker,  123  Cal. 
231,  55  Pac.  993;  Hibernia,  etc.  See. 
V.  Clarke,  110'  Cal.  27,  42  Pac.  425; 
Hopkins  r.  Warner,  109  Cal.  133,  41 
Pac.  868;  Day  v.  Mertlock,  87  Wis.  577, 
58  N.  W.  1037;  Wrigglesworth  v.  Wrig- 
glesworth,  45  Wis.  255  (especially  where 
no  exception  is  taken  thereto  on  this 
ground). 

Eecitals  in  the  judgment  that  the  al- 
legations of  the  complaint  had  been  es- 
tablished by  the  undisputed  testimony 
is  sufficient  as  a  finding  of  fact,  though 
such  practice  is  not  approved.  A  more 
particular  finding  should  be  requested. 
Mason  v.  Gates,  136  Wis.  270,  116  N.  W. 
758. 

63.  See  the  following  cases  and  stat- 
utes of  various  states:  Ala. — Code,  1896, 
§3326;  Pappot  v.  Howard,  154  Ala.  306, 
45  So.  581;  Brock  v.  Louisville,  etc.  E. 
Co.,  114  Ala.  431,  21  So.  994.  Ark. 
Nathan  v.  Sloan,  34  Ark.  524;  Bowles 
V.  Eddy,  33  Ark.  645,  650.  Idaho.— Eev. 
Codes,  1908,  §4406.  Ind.— Peoria,  etc, 
Co    V.  Walser,  22  Ind.   73. 

In  Michigan  by  a  long  course  of  prac- 
tical construction,  it  is  held  that  where 
the  judgment  is  entered  in  time  and 
signed  by  the  judge  except  in  those 
cases  where  a  special  finding  is  re- 
quested, the  signing  of  the  judgment  is 
equivalent  to  a  written  finding;  but 
this  rule  is  sanctioned  only  because  of 
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a  long   uninterrupted  practice.     Cleve- 
land V.  Stein,  14  Mich.  328. 

The  expression  of  an  opinion  by  the 
court  at  the  conclusion  of  the  taking 
of  the  evidence  is  not  a  finding  of  fact, 
as  the  law  requires  the  findings  to  be 
signed  and  filed.  The  court  is  not  con- 
cluded by  such  statement  from  sub- 
sequently making  a  finding  contrary 
thereto.  German  Sav.,  etc.  Soc.  v.  Bien, 
18  Cal.  App.  267,  122  Pac.  1096;  Fisk 
V.  Casey,  119  Cal.  643,  51  Pac,  1077. 

64.  Griffith  v.  Kansas  City,  etc.  Co., 
46  Mo.  App.  539. 

Oral  Findings  Entered  on  Record. 
Where  the  court  may  make  either  a 
general  or  special  finding  at  its  dis- 
cretion, it  may  announce  its  findings 
in  open  court  and  have  them  entered 
on  the  record,  as  well  as  to  write  them 
out  and  file  them.  Aetna  L,  Ins.  Co. 
V.  Hamilton  Co.,  79  Fed.  575,  25  C.  C. 
A.  94, 

65.  As  in  cases  of  judgment  by  de- 
fault, or  upon  demurrer,  the  facts  Iseing 
confessed.  Chrisman  v.  Eogers,  30 
Ark.  351, 

66.  Nathan  v.  Sloan,  34  Ark.  524; 
Bowles  V.  Eddy,  33  Ark.  645,  650;  Ap- 
person  &  Co.  v.  Stewart,  27  Ark.  619; 
Forsaith  Mach.  Co.  v.  Hope  Mills  L. 
Co.,  109  N.  C.  576,  13  S,  E.  869  (where 
no   prejudice  results  from   such  delay). 

67.  Eandolph  v.  Campbell,  5  Kan. 
App.  880,  47  Pac.  560. 

68.  Major  v.  Major,  2  Kan.  332; 
Calife  V.  Hillhouse,  3  Minn,   311, 

69.  See  the  following  cases  and  stat- 
utes   of    the    various     states:      Ark. — 


FINDINGS   AND   CONCLUSIONS 


1021 


a  proper  and  timely  request  for  special  findings  of  fact  has  been 
made/"  Failure  to  comply  with  such  requirement  is  ground  for  re- 
versal/^ unless  it  appear  from  the  record  that  no  prejudice  resulted 
therefrom/^     In  other   jurisdictions,   however,   this  provision  as  to 


Gantt's  Dig.,  4866;  Bowles  v.  Eddy,  33 
Ark.  645,  650;  Chrisman  v.  Rogers,  30 
Ark.  351;  Wood  v.  Boyd,  28  Ark.  75 
(record  on  appeal  should  show  this). 
Cal.— Code  Civ.  Proc,  §633;  Savings, 
etc.  Soc.  V.  Burnett,  106  Cal.  514,  539, 
39  Pac.  922;  Rea  v.  Haffenden,  116  Cal. 
596,  599,  48  Pac.  716;  Burton  v.  Bur- 
ton, 79  Cal.  490,  21  Pac.  847.  Idaho. 
Rev.  Codes,  1908,  §4407;  Shurtliff  v. 
Extension  Ditch  Co.,  14  Idaho  416,  94 
Pac.  574;  Miller  v.  Smith,  7  Idaho  204, 
61  Pac.  824.  Ind.— Barry,  etc.  Co,  i>. 
Campbell,  13  Ind.  App.  455,  41  N.  E. 
955;  Minnich  v.  Darling,  8  Ind.  App. 
539,  36  N.  E.  173.  Kan.— Gen.  St.,  1909, 
§5891;  Briggs  v.  Eggan,  17  Kan.  589. 
Ky.— Civ.  Code,  §332;  Albin  Co.  v.  El- 
linger,  103  Ky.  240,  44  S.  W.  655.  Minn. 
Rev.  Laws,  1905,  §4185.  Mc— Rev. 
St.,  1909,  §1972;  Fruin  v.  O'Malley,  241 
Mo.  250,  145  S.  W.  437;  Cochran  v. 
Thomas,  131  Mo.  258,  33  S.  W.  6. 
Mont.— Rev.  Codes,  1907,  §6764;  Quin- 
lan  V.  Calvert,  31  Mont.  115,  77  Pac. 
428.  Neb.— Com.  St.,  1911,  §6848.  N.  Y. 
Gilbert's  Ann.  Code,  1906,  §§1022, 
1023;  Bremer  v.  Manhattan  R.  Co.,  191 
N.  Y.  333,  84  N.  E.  59.  Ohio.— Oxford 
Twp.  V.  Columbia,  38  Ohio  St.  87.  Pa. 
Pittsburgh,  Stove,  etc.  Co.  v.  Pennsyl- 
vania Stove  Co.,  20-8  Pa.  37,  57  Atl.  77; 
Schmidt  v.  Baizley,  184  Pa.  527,  39  Atl. 
406.  S.  C— Code  Civ.  Proc,  1912,  §289. 
S.  D.— Code  Civ.  Proc,  §277  (Comp. 
Laws,  1910,  p.  369).  Wash.— Rem.  & 
Ball.  Codes,  1910,  §367;  Shephard  V. 
Gove,  26  Wash.  452,  67  Pac.  256.  Wis. 
Calumet  Sew.  Co.  v.  Chilton,  148  Wis. 
334,  134  N.  W.  131.  Wyo.— Rev.  St., 
§3660;  First  Nat.  Bank  v.  Citizens 
State  Bank,  11  Wyo.  32,  70  Pac.  726, 
100  Am.  St.  Rep.  925. 

"The  reason  is  obvious,  that  the 
court  may  examine  the  facts  found  and 
see  whether  or  not  they  justify  the  con- 
clusions of  law  and  the  judgment  sup- 
ported by  them."  Savings,  etc.  Soc. 
V.  Burnett,  106  Cal.  514,  539,  39  Pac. 
922. 

Separately  refers  to  pleadable  or 
pleaded  facts,  each  being  required  to 
be  covered  by  a  finding  confined  there- 
to. Calumet  Service  Co.  f.  Chilton,  148 
Wis.  334,  135  N.  W.  131. 

Separate    Covers    Unnecessary. — The 


findings  of  fact  and  conclusions  of  law 
need  not  be  under  separate  covers. 
Shephard  v.  Gove,  26  Wash.  452,  67 
Pac   256. 

If  the  referee  omits  to  state  his  find- 
ings of  fact  and  conclusion  of  law  sep- 
arately, if  the  party  wishes  it  cor- 
rected in  this  respect,  the  proper  prac- 
tice is  by  motion  for  an  order  sending 
the  report  back  for  correction  and  not 
for  an  order  vacating  the  report  and 
granting  a  new  trial.  Califf  p.  Hill- 
house,  3  Minn.  311. 

70.  See  supra,  III. 

71.  Kan. — Vickers  v.  Buck  Stove, 
etc.  Co.,  70  Kan.  584,  79  Pac  160. 
Minn. — Baldwin  v.  Allison,  3  Minn.  83; 
Bazille  v.  Ullman,  2  Minn.  134.  N.  C. 
Foushee  v.  Pattershall,  67  N.  C.  453. 
Pa. — Carpenter  v.  Yeadon  Borough,  208 
Pa.  396,  57  Atl.  837;  Lewars  v.  Weaver, 
121  Pa.  268,  287,  15  Atl.  514;  Foreman 
V.  Hosier,  94  Pa.  418.  Tex.— Wood  v. 
Smith  (Tex.  Civ.  App.),  141  S.  W. 
795;  Callaghan  v.  Grenet,  66  Tex.  236, 
18  S.  W.  507. 

Eeference  to  Another  Cause  for  Facts. 
A  finding  that  "the  facts  in  the  case 
are  substantially  the  same  as  in  (a 
named  case),  in  which  an  opinion  has 
this  day  been  filed,  and  for  the  reasons 
in  the  said  opinion  given,  we  find,  as 
matter  of  law,  that  the  commonwealth 
is  entitled  to  a  judgment  of  ouster 
against  this  defendant,"  is  not  suflS.- 
cient.  It  does  not  show  the  facts. 
Com.  V.  Equitable  Ben.  Assn.,  137  Pa. 
412,  18  Atl.  1112. 

72.  Oxford  Twp.  v.  Columbia,  38 
Ohio  St.  87. 

The  omission  to  state  the  findings  in 
separate  and  numbered  clauses  so  as 
to  present  each  one  independently,  and 
distinctly  is  not  ground  for  reversal 
where  the  findings,  are  expressed  sev- 
erally and  are  easily  capable  of  sep- 
arate consideration.  Schmidt  V.  Baiz- 
ley, 184  Pa.  527,  39  Atl.  406. 

If  as  a  whole,  they  justify  the  judg- 
ment of  the  court,  notwithstanding  their 
want  of  precision  and  the  occasional 
intermixture  of  matters  of  fact  and  con- 
clusions of  law,  they  are  sufiicient. 
O'Reilly  v.  Campbell,  116  U.  S.  418,  6 
Sup.  Ct.  424,  29  L.  ed.  669. 
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separation  is  held  to  be  directory  only/''  and  is  not  ground  for  reversal 
uuless  it  appear  that  the  appellant  has  suffered  prejudice  thereby  as 
to  the  merits  of  his  case."* 

The  findings  of  fact  and  conclusions  of  law  are  separately  stated, 
however,  within  the  meaning  and  spirit  of  such  statutes  when,  though 
not  under  separate  heads,  they  are  not  blended  with  each  other  so 
as  to  produce  any  uncertainty  or  confusion  as  to  the  distinct  and 
separate  effect  of  either."^ 

Wliile,  regularly,  the  conclusions  of  law  should  follow  the  findings 
of  fact,"  mere  informality  in  the  order  is  immaterial/^ 

Nor  does  the  mere  fact  that  a  conclusion  of  law  is  stated  in  the 
findings  of  fact,'^^  or  a  finding  of  fact  stated  under  the  heading  con- 
elusions  of  law,  detract  from  its  efficacy  as  a  finding  of  fact  or  con- 
clusion of  law.  It  is  to  be  regarded  according  to  its  character,  not- 
withstanding its  misplacement.^^     But  it  cannot  be  regarded  as  one 


73.  Cal. — Butler  v.  Agnew,  9  Cal. 
App.  327,  99  Pac.  895;  In  re  Bullard's 
Estate,  31  Pac.  1119.  Mich.— White  v. 
United  States,  etc.  Co.,  168  Mich.  238, 
133  N.  W.  501;  Taylor  v.  Gladwin,  40 
Mich.  232.  S.  C. — Stepp  v.  National 
Life,  etc.  Co.,  37  S.  C.  417,  16  S.  E. 
134;  May  v.  Cavender,  29  S.  C.  598,  7 
S.  E.  489.  Tex.— Wells  v.  Yarbrough, 
84  Tex.  660,  19  S.  W.  865. 

74.  State  v.  Nance,  42  S.  C.  421,  20 
S.  E.  279;  Aultman  v,  Utsey,  41  S.  C. 
304,  19  S.  E.  617;  Monaghan  Bay  Co. 
V.  Dickson,  39  S.  C.  146,  17  S.  E.  696, 
39  Am.  St.  Eep.  704. 

May  Be  Stated  on  Same  Page. — The 
findings  of  fact  and  conclusions  of  law 
may  be  stated  on  the  same  page  where 
segregated.  Peirce  v.  Wheeler,  44  Wash. 
326,  87  Pac.  361;  Shephard  v.  Gove, 
26  Wash.  452,  67  Pac.  256. 

75.  Cal. — Gainsley  p.  Gainsley,  44 
Pac.  456.  Ore. — Weissman  v.  Eussell, 
10  Ore.  73,  in  which  conclusions  of  law 
followed  findings  of  fact,  but  were  not 
under  a  separate  head.  Wash. — Peirce 
V.  Wheeler,  44  Wash.  326,  87  Pac.  361. 

76.  Butler  v.  Beech,  55  Cal.  28,  31; 
Smith  V.  Harris,  43  Mo.  557. 

The  declaration  of  law  need  not  pre- 
cede the  findings  of  fact.  Alexander 
t.  State,  42  Ark.  41. 

77.  Smith  v.  Harris,  43  Mo.  557. 

78.  Wells  V.  Yarbrough,  84  Tex.  660, 
19  S.  W.  865;  Eyan  v.  Euse,  65  Tex. 
529;  Gay  v.  Young  Men's,  etc.  Mer- 
cantile Institution,  37  Utah  280,  107 
Pac.  237. 

In  Indiana,  however,  it  is  held  that 
a  finding  of  fact  placed  among  the  con- 
clusions of  law   (Craig  v,  Bennett,  146 
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Ind.  574,  45  N.  E.  792;  Stalcup  v. 
Dixon,  136  Ind.  9,  35  N.  E.  987;  Ehodcs, 
etc.  F.  Co.  r.  Mattox,  13  Ind.  App.  221, 
40  N.  E'.  545),  or  a  conclusion  of  law 
placed  among  findings  of  fact,  has  no 
efficacy  and  must  be  disregarded  (Old 
Nat.  Bank  v.  Heckman,  148  Ind.  490, 
47  N.  E.  953;  Wysong  v.  Nealis,  13  Ind. 
App.  165,  41  N.  E.  388).  But  this  does 
not  defeat  the  findings  unless,  when 
such  conclusions  of  law  or  findings  of 
fact  are  disregarded,  enough  would  not 
remain  to  support  a  judgment.  Dur- 
flinger  v.  Baker,  149  Ind.  375,  49  N.  E. 
276.  Moreover,  the  mere  fact  that  cer- 
tain findings  of  fact  are  recited  in  the 
conclusions  of  law  will  not  affect  the 
findings  of  fact  or  the  conclusions  of 
law,  as  such  recitals  will  be  disregarded 
where  all  these  facts  are  also  recited 
in  the  findings  of  fact.  Hamman  v. 
Mink,   99   Ind.    279,   288. 

79.  Ariz. — Clirtis  v.  Boquillas  Land, 
etc.  Co.,  9  Ariz.  62,  65,  76  Pac.  612, 
s.  c,  8  Ariz.  258,  71  Pac.  924,  affirmed, 
Herrick  i\  Boquillas  Land,  etc.  Co.,  200 
U.  S.  96,  26  Sup.  Ct.  192,  50  L.  ed. 
388.  Cal. — Niles  v.  Los  Angeles,  125 
Cal.  572,  58  Pac.  190;  Knowlton  v.  Mac- 
kenzie, 110  Cal.  183,  42  Pac.  580;  Jes- 
sen  V.  Peterson,  Nelson  &  Co.,  18  Cal. 
App.  349,  123  Pac.  219;  Towle  v. 
Sweeney,  2  Cal.  App.  29,  83  Pac.  74. 
Idaho. — Miller  v.  Smith,  7  Idaho  205, 
61  Pac.  824.  See  also  Kiesel  r.  Bybee, 
14  Idaho  670,  675,  95  Pac.  20,  where 
a  misplaced  finding  was  treated  as  a 
finding  of  fact.  Kan. — Burns  r.  Burns, 
87  Kan.  19,  123  Pac.  720.  Minn.— Gush- 
ing V.  Cable,  54  Minn.  6,  55  N.  W. 
736.    N.  Y. — Berger  v.  Varrelmann,  127 
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of  fact  where  it  appears  that  the  alleged  finding  was  a  conclusion 
drawn  by  the  court  from  the  facts  previously  found,  unless  such 
specific  facts  previously  found  as  matter  of  law  support  it.®° 

D.  Signing  by  Court.  —  Such  statutes  clearly  contemplate  that 
the  findings  should  be  signed  by  the  judge,^^  and  such  signing  is  cus- 
tomary^- and  necessary,  unless  the  findings  are  made  a  part  of  the 
record  by  bill  of  exceptions  or  order  of  court.^^     Failure  to  sign  is 


K  Y.  281,  27  K  E.  1065;  Loeb  v. 
Supreme  Lodge,  198  N.  Y.  ISO,  91  N.  E. 
547;  Whalen  v.  Stuart,  194  N.  Y.  495, 
87  N.  E.  819,  reversing  123  App.  Div. 
446,  108  N.  Y.  Supp.  355;  Buffalo  r. 
Delaware,  etc.  E.  Co.,  190  N.  Y.  84,  82 
N.  E.  513.  S.  D.— Dodson  v.  Crocker, 
20  S.  D.  312,  105  N.  W.  929.  Tex. 
Paris  Trans.  Co.  r.  Alexander  (Tex. 
Civ.  App.),  90  S.  W.  1118;  Robertson 
V.  Kirby,  25  Tex.  Civ.  App.  472,  61  S. 
W.  967;  Canadian-American  Mfg.  Co. 
V.  McCarty  (Tex.  Civ.  App.),  34  S.  W. 
306.  Wash. — Coolidge  v.  Pierce  County, 
28  Wash.  95,  68  Pac.  391. 

In  an  action  for  damages  for  per- 
sonal injuries,  where  the  judgment  was 
for  $1000,  but  the  findings  were  that 
plaintiff  had  expended  $122.50  for  medi- 
cal attendance,  but  the  court  omitted 
to  designate  the  specific  amount  in 
which  plaintiff  was  damaged  on  account 
of  the  injuries,  but  it  was  declared  as 
a  conclusion  of  law  "that  the  plaintiff 
is  entitled  to  judgment  against  the  de- 
fendant in  the  sum  of  $1000,"  this  will 
be  treated  as  a  finding  of  fact,  and 
when  so  considered  and  read  in  con- 
nection with  the  other  facts  found  was 
held  sufficient  to  support  the  judgment, 
as  the  amount  allowed  for  the  injuries 
could  be  readily  ascertained  by  sub- 
tracting the  medical  expenses  from  the 
judgment  rendered.  Jessen  v.  Peterson, 
Nelson  &  Co.,  18  Cal.  App.  349,  123 
Pac.   219,  rehearing  refused. 

80.  Matter  of  Forrester,  162  Cal. 
493,  123  Pac.  283;  Burton  r.  Burton, 
79  Cal.  490,  21  Pae.  847;  Sears  v.  Dixon, 
33  Cal.  326;  .lessen  v.  Peterson.  Nelson 
&  Co.,  18  Cal.  App.  349,  352,  123  Pac. 
219 

81.  Sackett  v.  Price  County,  130 
Wis.  637,  110  N.  W.  821,  where  findings 
had  been  filed  by  the  judge  and  through 
inadvertence  had  not  been  signed,  and 
the  court  did  not  decide  whether  the 
judgment  would  be  set  aside  solely  be- 
cause the  findings  were  not   signed. 

Signature  After  Conclusions  of  Law 
SufiBLcient. — The  special  findings  of  fact 


and  conclusions  of  law  constitute  one 
written  instrument  where  the  conclu- 
sions of  law  follow  immediately  after 
the  special  finding  of  facts  and  the 
signature  of  the  trial  judge,  following 
the  conclusions  of  law,  is  a  sufficient 
signing.  Martin  f.  Marks,  154  Ind.  549, 
57  N.  E.  249. 

At  all  events,  if  that  is  not  the  right 
place  to  sign,  the  finding  is  merely  de- 
fective in  form  and  the  remedy  is  by  a 
motion  for  a  venire  de  novo.  Ferris  v. 
Udell,  139  Ind.  579,  593,  38  N.  E.  180. 
82.  Shurtliff  v.  Extension  Ditch  Co., 
14  Idaho  416,  426,  94  Pac.  574. 

Findings  in  Separate  Volumes  Only 
One  Signed. — Though  the  findings  are 
in  "five  separate  volumes,  only  one  of 
which  is  signed  by  the  judge,  .  .  . 
where  each  volume  is  identified  by  the 
signature  of  the  clerk  showing  the  fil- 
ing of  the  same,  and  the  connection 
of  the  language  at  the  end  of  each 
volume  and  the  beginning  of  the  next 
is  such  as  to  make  it  clear  that  they 
were  intended  as  one  continuous  docu- 
ment," this  does  not  constitute  error 
so  that  only  the  volume  signed  can  be 
considered.  This  method  is  not  to  be 
commended,  however.  Rose  v.  Mesmer, 
142  Cal.  322,  75  Pac.  905. 

83.  The  findings  must  be  identified 
by  the  signature  of  the  judge  or  must 
be  made  a  part  of  the  record  by  bill 
of  exceptions  or  order  of  court,  and 
where  not  signed  though  incorporated 
in  the  transcript,  there  is  no  question 
for  the  court,  where  the  transcript  is 
not  authenticated.  Windstandley  v. 
Brevfogle,  148  Ind.  617,  48  N.  E.  224; 
Ferns  V.  Udell,  139  Ind.  579,  38  N.  E. 
180. 

Record  Must  Show  Findings  Were 
Signed. — Purported  findings  of  fact  ap- 
pearing in  the  record  not  signed  by 
any  one  cannot  be  considered  on  appeal 
because  the  record  contains  no  evidence 
that  the  justice  before  whom  the  case 
purports  to  have  been  tried  has  ever 
signed  any  decision  as  required.  Simis 
f.  McElroy,  14  N.  Y.  Supp.  241;  Gamble 
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not  reversible  error  if  the  findings  and  conclusions  are  entered  upon 
the  journal  of  the  court.®* 

E.  Sufficiency  of  Findings.  —  1.  In  General.  —  It  is  not  neces- 
sary that  the  facts  as  found  should  be  in  any  particular  •form.  If 
the  truth  or  falsity  of  each  material  allegation  in  issue  can  be  demon- 
strated from  the  findings,  the  law  is  complied  with.^^  The  true  test 
of  the  sufficiency  of  a  finding  is  whether  it  would  answer  if  presented 
by  the  jury  in  the  form  of  a  special  verdict.^^ 

It  is  no  objection  to  a  finding  of  fact  that  it  is  wholly  based  upon 
reasoning  and  presumption,  as  it  is  an  important  part  of  the  duty 


V.  Queens  County  W.  Co.,  4  N.  Y.  Supp. 
955. 

Where  the  purported  findings  of  fact 
and  conclusions  of  law  are  set  out  in 
the  transcript,  but  they  do  not  show 
that  they  were  signed  or  filed  with 
the  clerk,  or  that  judgment  was  entered 
upon  such  findings  and  conclusions,  the 
appeal  will  be  dismissed.  In  re  Do 
Leon's  Estate  (Cal.),  35  Pac.  309. 

84.  Shurtleff  v.  Extension  Ditch  Co., 
14  Idaho  416,  426,  94  Pac.  574  (wherein 
the  findings  of  fact  were  signed  but 
the  conclusions  of  law  were  not) ;  Gil- 
bert V.  Stephens,  6  Okla.  673,  55  Pac. 
1070. 

Though  the  findings  are  not  signed 
and  are  not  made  a  part  of  the  record 
by  bill  of  exceptions,  if  by  order  of 
court  they  are  spread  upon  the  record, 
they  constitute  a  part  of  the  record, 
and  are  sufficient.  McCullagh  v.  Allen, 
10  Kan.  150,  disap'proving  Peoria,  etc. 
Ins.   Co.  V.  Walser,  22  Ind.  77. 

The  omission  of  the  court  to  sign 
the  findings,  where  they  are  "made  a 
part  of  the  judgment  roll,  are  located 
preliminary  to  the  judgment  itself,  are 
referred  to  in  the  judgment,  and  the 
findings  of  fact,  conclusions  of  law, 
and  judgment  are  all  preceded  by  the 
following  declaration  made  by  the 
judge:  'In  this  action,  tried  before 
thb  court,  I  make  and  file  the  following 
findings  of  fact  and  conclusions  of 
law,"  is  not  fatal  where  by  following 
these  and  the  judgment  to  the  end  it 
can  be  ascertained  who  has  made  them 
by  seeing  th-j  signature  of  the  judge 
attached  thereto.  They  are  all  part  of 
one  record,  and  are  signed  by  the  judge 
of  the  court.  National  Tube  W.  Co.  v. 
Chamberlin,  5  Dak.  54,  37  N.  W.  761. 

When  Signing  Unnecessary. — The  sig- 
nature   of    a    trial   judge    to    a    special 
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finding  is  required  only  for  the  identi- 
fication of  the  paper,  and  may  be  dis- 
pensed with  when  the  same  is  brought 
into  the  record  by  a  bill  of  exceptions 
or  order  of  court.  Coffinberry  v.  Mc- 
Clellan,  164  Ind.  131,  139,  73  N.  E.  97. 

85.  Eeady  v.  McDonald,  128  Cal.  663, 
61  Pac.  272;  Clary  v.  Hazlitt,  67  Cal. 
286,  7  Pac.  701. 

The  best  form  of  decision  by  a  trial 
court  is  a  statement  of  the  facts  estab- 
lished by  the  pleadings  and  evidence, 
followed  by  the  conclusion  that  upon 
the  facts  so  found  the  plaintiff  or  the 
defendant,  as  the  case  may  be,  is  en- 
titled to  judgment,  specifying  in  gen- 
eral terms  the  nature  of  the  judgment. 
Missouri,  etc.  Co.  v.  Mitchell,  22  S.  D. 
191,  116  N.  W.  67. 

Marking  Findings  Submitted,  Given 
or  Refused. — The  procedure  of  the  court 
in  merely  marking  the  findings,  "re- 
quested," "given,"  "found,"  "re- 
fused," upon  the  margin  is  disapproved 
as  bad  practice.  The  word  refused 
written  upon  the  margin  of  proposed 
findings  cannot  be  considered  as  any- 
thing more  than  a  refusal  to  make  the 
specific  finding  requested.  The  appel- 
late court  will  consider  the  case  as  one 
of  a  total  lack  of  findings,  not  merely 
defective  findings.  Helena  V.  Hall,  38 
Mont.  481,  100  Pac.  611. 

Court  Answering  Requests  Submitted. 
As  to  the  form  in  which  findings  occur, 
plaintiff  cannot  complain  where  his  at- 
torney submitted,  in  the  form  of  ques- 
tions, the  points  upon  which  he  asked 
special  findings,  and  these  questions 
were  answered  by  the  court.  Olson  V. 
Martin,  38  Iowa  346. 

86.  Ladd  v.  Tully,  51  Cal.  277; 
Breeze  v.  Doyle,  19  Cal.  101;  Conlan  v. 
Grace,  36  Minn.  276,  30  N.  W.  880.  See 
the  title  "Verdict." 
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of  triers  of  fact  to  make  deductions  and  inferences  from  facts  in  evi- 
dence for  the  purpose  of  arriving  at  other  facts.^^ 

2.  Following  or  Negativing  Allegations  of  Pleadings.  —  Since  the 
purpose  of  findings  is  to  answer  the  questions  put  by  the  pleadings,  a 
finding  of  facts  following  the  language  of  a  good  pleading*^  or  negativ- 
ing the  allegations  thereof,  is  all  that  is  required  f^  but  it  is  not  neces- 
sary that  the  findings  follow  the  identical  language  of  the  pleadings."" 
Such  facts  as  may  be  pleaded  according  to  their  legal  effect  may  be 
so  stated  in  the  finding.^^ 

3.  Reference  to  Extrinsic  Facts,  Papers  and  Exhibits.  —  The  find- 
ings of  fact  must  be  in  themselves  sufficient  to  support  the  judgment; 
they  cannot  be  aided  by  intendment  or  reference  to  extrinsic  facts.^^ 
References,  however,  to  maps  and  plats  on  file  in  the  case,''^  or  to 
documents  set  forth  in  the  pleadings  or  otherwise  in  the  record,  is 


87.  Metcalf  t\  Central  Vt.  E.  Co., 
78  Conn.   614,   621,  63  Atl.  633. 

88.  Cal.— McCarthy  v.  Brown,  113 
Cal.  15,  45  Pac.  14;  Murdock  v.  Clarke, 
90  Cal.  427,  24  Pac.  272,  27  Pac.  275; 
McLaughlin  v.  McLaughlin,  17  Cal. 
App.  699,  121  Pac.  704;  Moody  v. 
Peirano,  4  Cal.  App.  411,  88  Pac.  380; 
Rauers  Law,  etc.  Co.  v.  Bradbury,  3 
Cal.  App.  256,  260,  84  Pac.  1007.  Idaho. 
Chamberlain  v.  Woodin,  2  Idaho  642, 
23  Pac.  177.  S.  D.— Naddy  v.  Dietze, 
15  S.  D.  26,  86  N.  W.  753.  Utah. 
Utah  Nat.  Bank  v.  Nelson,  38  Utah 
169,  111  Pac.  907.  Wis.— Briere  v. 
Taylor,  126  Wis.  347,  105  N.  W.  817. 

If  plaintiff  has  set  out  the  ultimate 
fact  of  ownership  and  possession,  and 
his  right  of  possession,  he  cannot  com- 
plain if  the  findings  are  as  broad  as 
the  allegations  of  his  complaint.  Naddy 
t;.  Dietze,  15  S.  D.  26,  86  N.  W.  753. 

89.  Identical  language  of  common 
counts  in  assumpsit.  Eauers  Law,  etc. 
Co.  V.  Bradbury,  3  Cal.  App.  256,  84 
Pac.   1007. 

A  finding  negativing  the  facts  alleged 
in  the  answer  is  equivalent  to  a  finding 
that  they  were  untrue.  Graham  v.  Kib- 
ble, 9  Neb.  182,  2  N.  W.  455. 

90.  Eeady  v.  McDonald,  128  Cal. 
663,  61  Pac.  272;  Clary  v.  Hazlitt,  67 
Cal.  286,  7  Pac.  701;  Aydelotte  v.  Bill- 
ing,  8   Cal.   App.   673,  97   Pac.   698. 

91.  Briere  v.  Taylor,  126  Wis.  347, 
105  N.  W.   817. 

The  better  practice  is  to  avoid  this, 
as  it  is  liable  to  lead  to  confusion  be- 
tween conclusions  of  fact  and  conclu- 
sions of  law.  Briere  v.  Taylor,  126  W]s. 
347,   105   N.  W.   817. 

92.  U.  S. — Corliss  V.  Pulaski  County, 


116  Fed.  289,  53  C.  C.  A.  567  (cannot 
be  aided  by  reference  to  bill  of  excep- 
tions) ;  Wesson  v.  Saline  Co.,  73  Fed. 
917,  20  C.  C.  A.  227.  Ala.— Betancourt 
V.  Eberlin,  71  Ala.  461.  Minn. — Hodge 
V.  Ludlum,  45  Minn.  290,  47  N.  W.  805, 
not  to  be  helped  by  evidence. 

A  special  finding  in  which  no  infer- 
ence is  drawn,  the  ultimate  fact  not 
stated,  the  writing  relied  upon  not  set 
out,  and  the  circumstances  attendant 
upon  its  execution  not  shown,  is  not 
sufficient  to  sustain  a  conclusion  of  law 
to  the  effect  that  the  claim  is  not 
barred  by  the  statute,  it  appearing  that 
otherwise  the  statute  has  run.  Park  v. 
Park,  32  Ind.   App.   642,  70   N.   E.   493. 

If  liability  depends  entirely  on  agree- 
ment, such  agreement  or  its  substance 
must  be  set  out.  Citizens'  Bank  v. 
Farwell,  5&  Fed.  570,  6  C.  C.  A.  24. 

A  written  acknowledgment  which  is 
relied  upon  to  take  a  matter  out  of  the 
statute  of  limitations  should  be  set  out, 
so  that  the  court  may  determine  as  mat- 
ter of  law  that  the  acknowledgment  sup- 
ports the  conclusion  of  law.  Park  v. 
Park,  32  Ind.  App.  642,  70  N.  E.  493. 

Adopting  statement  of  facts  contain- 
ing only  evidentiary  matter — judgment 
entered  thereon  invalid.  Burnham  v. 
North  Chicago,  etc.  Co.,  78  Fed.  101, 
23  C.  C.  A.  677. 

Eeference  to  reported  case  for  facts 
does  not  call  for  consideration  by  ap- 
pellate court.  Olcott  V.  Ennis-Calvert 
Comp.  Co.,  114  Fed.  907,  52  C.  C.  A. 
527. 

93.  For  a  complete  and  definite  de- 
scription of  property  involved.  Murray 
V.  Nixon,  10  Idaho  608,  79  Pac.  643. 
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permissible,^*  but  is  not  a  commendable  practice,  and  should  be  dis- 
couraged."^ 

Notwithstanding  that  the  finding  itself  constitutes  a  part  of  the 
record,  an  exhibit  is  no  part  of  the  finding  unless  copied  into  the 
finding  or  attached  to  the  findings  and  properly  identified  as  part 
thereof.^*^ 

4,  Reference  to  Pleadings.  —  Since  the  findings  always  relate  to 
matters  contained  in  the  pleadings,  that  is,  they  determine  the  ma- 
terial issues  of  fact  raised  by  the  pleadings,"^  it  is  permissible  in 
the  findings  to  refer  to  the  pleading,^^  provided  such  reference  is 
sufficiently  distinct  to  make  it  intelligible,  and  the  facts  are  sufficiently 
stated  in  the  pleadings.*^^  Accordingly,  where  the  complaint  states  a 
good  cause  of  action,  a  general  finding  that  all  the  averments  of  the 


94.  Corliss  v.  Pulaski  Co.,  IIG  Fed. 
2S9,  53  C.  C.  A.  567;  Wesson  V.  Saline 
County,  73  Fed.  917,  20  C.  C.  A.  227. 

The  conclusion  of  law  need  not  state 
the  exact  amount  coming  to  each  party 
in  a  suit  to  determine  the  relative  in- 
terests of  each  party  in  a  fund.  If  it 
gives  the  basis  of  the  same  in  such  a 
manner  that  by  a  mere  calculation  the 
amount  could  be  readily  found  it  is 
sufficient.  Biddle  r.  Pierce,  13  Ind. 
App.   239,   41   N.   E.   475. 

Reference  to  Bond  for  Amount  Due. 
Wesson  v.  Saline  County,  supra. 

95.  Wesson  v.  Saline  County,  supra; 
Murray  v.  Nixon,  10  Idaho  608,  617, 
79  Pac.  643. 

96.  Tatum  v.  Massie,  29  Ore.  140, 
44  Pac.  494.    See  the  title  "Exhibits." 

97.  Kcnnedv,  etc.  Co.  v.  S.  S.  Con- 
struction Co.,  i23  Cal.  584,  56  Pac.  457. 

98.  Gwinn  V.  Hamilton,  75  Cal.  265, 
17  Pac.  212;  Davis  v.  Drew,  58  Cal. 
152;  Ladd  r.  Tully,  51  Cal.  277;  Breeze 
V.  Doyle,  19  Cal.  101;  McEwen  v.  John- 
son, 7  Cal.  258. 

In  Davis  v.  Drew,  supra,  the  court 
says,  however:  "This  mode  of  finding 
facts  by  reference  to  the  answer,  or 
portions  of  it,  is  not  to  be  commended. 
It  imposes  greater  labor,  in  this  court, 
both  on  counsel  and  court." 

99.  Ladd  v.  Tully,  51  Cal.  277; 
Breeze  r.  Doyle,  supra;  McEwen  v. 
Johnson,  supra. 

In  all  the  eases  in  which  the  court 
has  found  the  findings  insufficient,  the 
finding  left  something  undetermined,  so 
that  the  court  could  not  ascertain  pre- 
cisely what  facts  had  been  found.  Ala- 
meda County  V.  Crocker,  125  Cal.  101, 
57  Pac.   766. 

Insufficient  Findings. — S'uch  findings 
as  the  following  are  insufficient  to  sup- 
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port  a  judgment:  That  all  the  "ma- 
terial" facts  stated  in  the  complaint 
are  true  (Cal. — Harlan  v.  Ely,  55  Cal. 
340;  Ladd  v.  Durkin,  54  Cal.  395;  Ladd 
V.  Tully,  51  Cal.  277.  Minn. — Abraham- 
son  V.  Lamberson,  68  Minn.  454,  72  N. 
W.  309.  Wis. — McKenzie  v.  Haines, 
123  Wis.  557,  102  N.  W.  33);  "that 
all  the  material  allegations  of  the  com- 
plaint are  true,  and  that  the  defendant 
failed  to  establish  by  any  competent 
proof  its  defense  herein"  (Utah  Assn. 
i\  Home  Fire,  etc.  Co.,  36  Dtah  20, 
102  Pac.  631);  "that  all  the  material 
denials,  and  averments  of  the  answer 
to  the  complaint  herein  are  true,  and 
all  the  material  averments  of  the 
amended  complaint  in  intervention  are 
true  (Holt  Mfg.  Co.  v.  Collins,  154  Cal. 
265,  97  Pac.  516);  "that  all  other  aver- 
ments in  the  pleadings,  herein  and  in 
issue,  not  compiised  and  passed  upon 
in  these  findings,  are  not  true"  (Per- 
kins V.  West  Coast  L.  Co.,  120  Cal. 
27,  52  Pac.  118);  "that  all  the  material 
allegations  of  answer  were  supported 
by  the  evidence  and  true,  and  that  all 
the  material  allegations  of  the  plain- 
tiff's complaint,  in  conflict  with  the 
foregoing  findings  were  unsupported  by 
the  evidence  and  untrue"  (Sterrett  v. 
Sweeney,  15  Idaho  416,  98  Pac.  418); 
that  "the  several  allegations  of  said 
complaint  not  in  confiict  with  the  fore- 
going findings  are  true"  (Goodnow  V. 
Griswold,  68  Cal.  599);  "that  all  the 
allegations  of  the  complaint  are  true, 
and  all  the  allegations  of  the  answer 
contradicting  the  complaint  in  any  re- 
spect are  untrue"  (Bank  of  Woodland 
V.  Treadwell,  55  Cal.  379);  that  the 
allegations  of  the  defendant's  answer 
"so  far  as  they  are  inconsistent  with 
the   allegations   of  said   complaint   are 
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complaint  are  true^  (when  the  answer  consists  of  denials  only),-  or 
that  the  allegations  of  the  complaint  are  true  except  a  certain  allega- 
tion upon  which  a  specific  finding  is  made,  is  sufficient  to  support  a 
judgment  and  leaves  the  findings  open  to  no  objection  on  the  score 
of  uncertainty.^  If,  however,  affirmative  matter  upon  which  there 
is  substantial  evidence  is  set  up  in  the  answer,  there  should  be  a  find- 
ing also  as  to  whether  the  allegations  of  the  answer  are  true  or  untrue.* 
As  to  such  affirmative  allegations  in  the  answer,  it  is  sufficient  to  find 
generally  that  they  are  untrue,  and  it  is  not  essential  in  order  to  sup- 
port a  judgment  for  plaintiff  that  an  affirmative  finding  be  made 


not  true,"  since  it  leaves  entirely  un- 
decided what  allegations  of  the  answer 
are  inconsistent  with  the  allegations  of 
the  complaint  (Krug  V.  Lux  Brew.  Co., 

129  Cal.  322,  61  Pac.  1125) ;  where  after 
some  special  findings  it  is  found  gen- 
erally that  all  the  allegations  of  the 
answer  are  untrue  "except  only  in  so 
far  as  the  same  accord  with  the  fore- 
going facts"  (Harlan  v.  Ely,  55  Cal. 
340). 

Reference  Suggesting  Inquiry.  —  A 
finding  that  all  the  issues  of  fact  raised 
by  the  pleadings  in  this  case  are  hereby 
found  and  decided  in  favor  of  the  plain- 
tiffs, and  against  said  defendants,  is 
insufficient.  This  suggests  an  inquiry 
as  to  what  issues  are  raised  by  the 
pleadings.  Johnson  v.  Squires,  53  Cal. 
37;  McFadden  v.  Friendly,  9  Ore.  222. 

1.  Cal.— Cohn  v.  Kelly,  132  Cal.  468, 
64  Pac.  709;  Sutter  County  v.  McGriff, 

130  Cal.  124,  62  Pac.  412;  Johnson  V. 
Klein,  70  Cal.  186,  11  Pac.  606.  Colo. 
Bitter  v.  Morat  L.  Co.,  10  Colo.  App. 
307,  51  Pac.  519,  afflrmed,  27  Colo.  120, 
59  Pac.  403.  Idaho.— Broadbent  v. 
Brumback,  2  Idaho  366,  16  Pac.  555, 
disapproved,  however.  Minn. — Norton  i'. 
Wilkes,  93  Minn.  411,  101  N.  W.  619; 
Bahnsen  v.  Gilbert,  55  Minn.  334,  56 
N.  W.  1117;  Combination,  etc.  Co.  V. 
St.  Paul  City  E.  Co.,  52  Minn.  203,  53 
N.  W.  1144;  Knudson  V.  Curlev,  30 
Minn.  433.  15  N.  W.  873.  Wis.— 
Badger  v.  Daenieke,  56  Wis.  678,  14  K 
W.  821;  Downer  v.  Sexton,  17  Wis.  29. 

Contra.— Bard  t\  Kleeb,  1  Wash.  370, 
25  Pac.  467,  27  Pac.  273,  especially 
where  the  reply  admits  one  of  the  alle- 
gations of  the  complaint  is  untrue. 

Addition  of  special  findings  upon 
facts  covered  by  the  general  finding 
destroys  nonC'  of  the  certainty  and 
clearness  of  latter.  Chatfield  v.  Con- 
tinental Bldg.,  etc.  Assn.,  6  Cal.  App. 
665,  92  Pac.  1040. 

After   particular    findings    a    general 


finding  that  the  "allegations  of  the 
pleadings  are  not  established  to  the  sat- 
isfaction of  the  court  and  are  found 
not  to  be  true,"  is  equivalent  to  a 
special  finding  that  the  contract  relied 
upon  was  never  made.  Barnum  v.  Jef- 
ferson,  109   Minn.   1,   122  N.   W.  453. 

2.  Johnson  v.  Klein,  70  Cal.  186,  11 
Pac.  606;  Chatfield  v.  Continental  Bldg., 
etc.  Assn.,  6  Cal.  App.  665,  92  Pac.  1040. 

So  Where  Mistake  is  Set  up  in  the 
Answer.— Williams  v.  Hill,  54  Cal.  390. 

Payment,  in  an  action  upon  a  con- 
tract for  the  price  of  goods  alleged  not 
to  have  been  paid.  Combination,  etc. 
Co.  V.  St.  Paul  E.  Co.,  52  Minn.  203, 
53   N,  W.  1144. 

3.  Prince  v.  Kennedy,  3  Cal.  App. 
404,  85  Pac.   859. 

A  finding  that  all  the  facts  alleged 
in  the  complaint  are  true  except  as  to 
those  facts  therein  alleged  and  in  the 
findings  otherwise  specified,  as  to  which 
facts  the  court  makes  specific  findings, 
is  sufficient.  Alameda  County  V. 
Crocker,  125  Cal.  101,  57  Pac.  766. 

A  finding  that  "all  the  allegations 
of  the  complaint  are  true  except  as  to 
damages;  that  all  the  allegations  of  the 
answer  are  untrue;  that  all  the  allega- 
tions of  the  cross-complaint  are  untrue; 
and  that  all  the  allegations  of  the  an- 
swer to  the  cross-complaint  are  true," 
is  sufficient,  though  the  plaintiff's  cross- 
complaint  admitted  some  of  the  allega- 
tions of  the  defendant's  answer.  Con- 
tinental, etc.  Assn.  v.  Wilson,  144  Cal. 
776,  78  Pac.  254. 

4.  Billings  t\  Everett,  52  Cal.  661; 
People  V.  Forbes,  51  Cal.  628;  Leurs  v. 
Adams  (Cal.),  7  Pac.  779;  Bahnsen  V. 
Gilbert,  55  Minn.  334,  56  N.  W.  1117. 

A  finding  that  "all  the  allegations 
of  the  complaint  are  true"  is  not  suffi- 
cient where  the  answer  sets  up  the 
statute  of  limitations,  since  such  find- 
ing does  not  dispose  of  such  issue. 
Lours  V.  Adams  (Cal.),  7  Pac.  779. 
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specifying  the  facts  in  detail  upon  which  the  defendant  relied  as  a 
defense.'^  Likewise,  a  finding  that  all  the  allegations  of  a  particular 
paragraph  are  true  is  sufficient." 

5.  Clearness  and  Definiteness.  —  Since  the  purpose  of  the  findings 
is  to  dispose  of  the  issues  of  fact  and  exhibit  the  grounds  upon  which 
the  judgment  rests/  it  is  necessary  that  they  should  be  so  definite 
and  certain  as  not  io  require  an  investigation  on  review  to  determine 
what  issues  are  -^.ecided  f  that  is,  they  should  be  stated  with  such  full- 
ness and  accni-acy  that  the  court  can  see  that  the  judgment  is  sup- 


5.  McLennan  v.  Wilcox,  126  Cal.  51, 
5S  Pac.  305;  Utah  Nat.  Bank  v.  Nelson, 
38  Utah  169,  111  Pac.  907. 

In  McLennan  V.  Wilcox,  supra,  the 
court  says:  "The  answer  also  sets  up 
the  statute  of  limitations  as  a  defense. 
It  is  claimed  that  the  court  failed  to 
find  upon  defendant's  plea  of  the  stat- 
ute of  limitations.  The  court  found 
that  each  of  the  averments  of  the  an- 
swer are  not  true,  except  certain  mat- 
ters stated  in  the  findings.  The  find- 
ings do  not  in  any  other  manner  refer 
to  the  plea  of  the  statute,  and  such 
plea  is  not  among  the  excepted  matters 
referred  to  in  the  findings.  The  finding 
is,  therefore,  to  the  effect  that  the  plea 
of  the  statute  of  limitations  is  not  true 
and  is  sufficient." 

Finding  that  all  the  allegations  of 
the  complaint  are  true  and  all  the  alle- 
gations of  the  answer  are  untrue,  is 
the  equivalent  of  a  specific  finding  as 
to  each  allegation  of  the  answer  as  well 
as  those  of  the  complaint.  Campbell 
V.  Canty,  162  Cal.  382,  123  Pac.  266; 
Cohn  v.  Kelly,  132  Cal.  468,  64-  Pac. 
709;  Wagy  v.  Atkinson,  18  Cal.  App. 
178,  122  Pac.  830. 

A  general  finding  that  none  of  the 
allegations  of  defendant's  answer  and 
cross-complaint  are  true  is  sufficient. 
BrovelH  v.  Bianchi,  136  Cal,  612,  69 
Pac.  416. 

While  such  a  finding  as  that  all  the 
allegations  in  the  answer  filed  to  said 
amended  complaint,  save  and  except 
wherein  said  answer  purports  to  and 
does  answer  the  third  cause  of  action 
set  forth  in  plaintiff's  amended  com- 
plaint, are  untrue,  is  a  sufficient  find- 
ing, it  is  not  to  be  commended,  for  it 
often  leaves  the  reviewing  court  in  the 
dark  upon  what  particular  theory  of 
the  facts  the  court  decided  the  case. 
Greve  v.  Echo  Oil  Co.,  8  Cal.  App,  275, 
96  Pac.  904. 

6.  Gale  v.  Bradbury,  116  Cal.  39,  47 
Pac.  778;  Williams  r.  Hall,  79  Cal.  606, 
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21  Pac.  965;  Henrich  r.  Henrich,  2  Cal. 
App.   479,   84  Pac.   326. 

This  is  equivalent  to  saying  that  the 
averments  of  the  paragraphs  are  true. 
Homeseekers  Loan  Assn.  v.  Gleeson,  133 
Cal.   312,   65   Pac.   617. 

Reference  to  Numbered  Subdivisions. 
A  finding  that  all  the  allegations  con- 
tained in  certain  numbered  subdivisions 
are  true,  but  not  stating  whether  such 
subdivisions  are  in  the  complaint  or 
the  answer,  is  sufficient  where  on  look- 
ing at  the  pleadings  the  complaint  con- 
tains subdivisions  corresponding  to 
those  mentioned  in  the  finding,  where 
there  are  no  subdivisions  or  paragraphs 
numbered  in  the  answer.  Kennedy,  etc. 
Co.  V.  S.  S.  Const.  Co.,  123  Cal,  584, 
56  Pac.   457. 

7.  Chatfield  v.  Continental  Bldg., 
etc.  Assn.,  6  Cal.  App.  665,  92  Pac, 
1040:     See  supra,  I. 

8.  Cal. — Krug  P.  Lux  Brew.  Co.,  129 
Cal.  322,  61  Pac.  1125;  Stockman  v. 
Eiverside,  etc.  Co.,  64  Cal.  57,  28  Pac. 
116;  Evans  v.  Jacob,  59  Cal.  628;  Chat- 
field  V.  Continental  Bldg.,  etc.  Assn.,  6 
Cal.  App.  665,  92  Pac.  1040.  Idaho. 
Pittock  V.  Pittock,  15  Idaho  426,  98 
Pac.  719;  Wood  v.  Broderson,  12  Idaho 
190,  198,  85  Pac.  490.  Ind.— Mitchell  v. 
Brawley,  140  Ind.  216,  39  N.  E.  497; 
Union  Inv.  Co.  v.  McKinney,  35  Ind. 
App.  394,  74  N.  E.  1001;  Johnson  V. 
Bueklen,  9  Ind.  App.  154,  36  N.  E.  176. 
la. — Boies  v.  Vincent,  24  Iowa  387.  Pa. 
Myersdale,  etc.  E.  Co.  ty.  Pennsylvania, 
etc.  Co.,  219  Pa.  558,  69  Atl.  92.  Utah. 
Dillon  Imp.  Co.  t\  Cleaveland,  32  Utah 
1,  58  Pac.  670;  Nephi  Irr.  Co.  V.  Jen- 
kins,  8  Utah   369,   31   Pac.  986. 

A  finding  on  a  material  issue  should 
be  express  and  distinct,  whether  it  be 
as  to  an  issue  made  by  the  denial  of 
an  allegation  in  the  complaint  or  by  a 
denial  presumed  by  law  of  an  averment 
in  the  answer.  Maynard  v.  Locomo- 
tivp,  etc.  Assn.,  17  Utah  459,  47  Pac, 
1030. 
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ported  by  them.^  While  the  ultimate  facts  need  not  be  set  forth  with 
the  same  precision  and  certainty  as  is  required  in  special  pleadings,^" 
they  should  be  set  forth  with  at  least  as  much  fullness  and  certainty 
as  is  required  in  a  special  verdict.^^ 

But  findings  are  sufficiently  certain  when  they  can  be  made  certain,^^ 
so  that,  if  the  record  itself  removes  any  uncertainty,  it  is  sufficient.^^ 

A  trial  court  is  not  required  to  make  findings  of  material  facts  in 
greater  detail  than  is  necessary  to  enable  a  reviewing  court  correctly 
to  determine  the  questions  of  law  involved  in  the  ease." 

While  findings  of  fact  should  be  direct,  positive  and  unambiguous,^^ 


A  finding  that  "A  and  others  claim- 
ing under  him  have  committed  waste 
on  the  land  to  the  extent  of  $800," 
and  not  finding  the  extent  each  of  the 
defendants  have  committed  waste,  or 
whether  it  was  all  committed  by  them 
jointly,  is  too  indefinite  to  support  a 
judgment.     Kelly  v.  Burns,  36  Iowa  507. 

A  finding  in  an  action  to  set  aside 
a  sale  "that  plaintiff's  mind  was  in 
an  abnormal  condition,  superinduced  by 
drunkenness"  is  sufficiently  certain  to 
show  euch  a  state  of  mind  of  the  plain- 
tiff at  the  time  of  the  sale  as  to  make 
the  sale  void.  Franks  v.  Jones,  39  Kan. 
236,  17  Pae.  663. 

Where  a  case  is  tried  by  a  court 
without  a  jury  and  one  of  the  parties 
requests  the  court  to  state  its  findings 
of  fact  separately  from  its  conclusions 
of  law,  it  is  reversible  error  for  the 
court  to  refuse  the  request,  or  to  refuse 
to  make  such  separate  findings  so  def- 
inite that  the  party  may  have  a  fair 
opportunity  to  except  to  the  decision 
of  the  court  upon  the  conclusion  of 
law  involved  in  the  trial.  Vickers  v. 
Buck  Stove  Co.,  70  Kan.  584,  79  Pac. 
160. 

9.  Demming  v.  Weston,  15  Wis.  236. 
See  infra,  VII,  7. 

If  the  findings  be  so  vague,  indef- 
inite and  uncertain  that  the  appellate 
court  cannot  determine  the  facts  that 
the  trial  court  intended  to  find,  they 
are  insufficient  to  support  the  judgment 
when  directly  attacked.  Minn. — Clarke 
V.  Thorpe  Bros.,  117  Minn.  202,  135 
N.  W.  387;  Lesher  v.  Getman,  28  Minn. 
930,  9  N.  W.  585.  Neb.— Kirkwood  v. 
First  Nat.  Bank,  40  Neb.  484,  58  N. 
W.  1016;  Foster  v.  Deirmey,  28  Neb. 
416,  44  N.  W.  479  (statute  so  pro- 
vided). N.  C— Warlick  v.  Plonk,  103 
N.  C.  81,  9  S.  E.  190. 

Objection  may  be  raised  in  appellate 
court.     Lesher  v.  Gttman,  supra. 

Vagueness   and   indefiniteness  in   the 


findings  not  affecting  the  complaining 
party  are  not  ground  for  reversal. 
Featherman  V.  Hennessy,  43  Mont.  310, 
115  Pac.  983. 

10.  O'Keilly  v.  Campbell,  116  U.  S. 
41 S,  6  Sup.  Ct.  421,  29  L.  ed.  669; 
Andrews  v.  Key,  77  Tex.  35,  13  S.  W. 
640.  Contra,  Van  Riper  v.  Baker,  44 
Iowa  450. 

11.  U.  S. — United  States  v.  Sioux 
City  Stock  Yards  Co.,  167  Fed.  126, 
92  C.  C.  A.  578;  Anglo-American  Land, 
etc.  Co.  V.  Lombard,  132  Fed.  721.  Pa. 
Carpenter  v.  Yeadon  Boro,  208  Pa.  396, 
57  Atl.  837;  Harris  v.  Hay,  111  Pa.  562, 
4  Atl.  715;  Ellis  v.  Lane,  85  Pa.  265. 
Wis.— Briere  V.  Taylor,  126  Wis.  347, 
105  N.  W.  817. 

See  the  title  "Verdict." 

12.  Ward  v.  Clay,  82  Cal.  502,  23 
Pac.  50,  227;  Collins  v.  Gray,  3  CaL 
App.  723,  86  Pac.  983. 

A  finding  of  a  continuous  use  of  40 
inches  of  water  is  not  indefinite  be- 
cause the  inches  of  water  are  not  char- 
acterized as  a  miner's  inch  or  any  other 
particular  standard  of  measurement. 
If  any  particular  kind  of  water  measure- 
ment has  been  in  use  in  the  locality, 
such  customary  measurement  would  ap- 
ply. Collins  V.  Gray,  3  Cal.  App.  723, 
86  Pae.  983. 

13.  Kennedy,  etc.  Co.  V.  S.  S.  Con- 
struction Co.,  123  Cal.  584,  56  Pac.  457. 

If  the  intention  can  be  ascertained 
by  reference  to  the  pleadings,  the  ob- 
jection that  the  findings  are  not  suf- 
ficiently specific  cannot  be  raised  for 
the  first  time  on  appeal;  a  remedy  is 
by  motion  to  make  more  specific. 
Clarke  v.  Thorpe  Bros.,  117  Minn.  202, 
135   N.  W.  387. 

14.  Simon  V.  Simon,  69  Kan.  746, 
77  Pac.  571;  Shuler  V.  Lashhorn,  67 
Kan.  694,  74  Pac.  264;  Briggs  v.  Eggan, 
17  Kan.  589,  fAM. 

15.  Cal. — Hibernian  Savings,  etc. 
Soc.  V.  Moore,  68  Cal.  156,  8  Pac.  824. 
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slight  errors  in  the  findings  due  to  inadvertence  or  mistake,  not  affect- 
ing the  merits  of  tlie  case,  are  not  ground  for  reversal  and  will  be 
disregarded,^"  as  upon  request  they  might  be  corrected  and  made  more 
definite  in  respect  to  those  matters.^^ 

6.  General  or  Special  Findings.  —  In  some  jurisdictions  a  general 
finding  for  the  plaintiff  or  defendant  is  sufficient  unless  special  find- 
ings are  requested,'^  especially  where  the  general  finding  is  for  the 


Kan.— Laithe  v.  McDonald,  7  Kan.  254, 
265.  Ohio. — Patterson  v.  Larason,  44 
Ohio  St.  4S7,  8  N.  E.  869, 

Thus,  a  finding  that  a  note  purported 
to  be  executed  by  another  as  attorney 
in  fact,  and  that  he  assumed  and  claimed 
to  act  for  such  other  is  equivocal  as 
to  his  authority  to  do  the  acts  which 
were  done  under  the  assumption.  Hi- 
bernia  Sav.,  etc.  Assn.  v.  Moore,  58  Cal. 
156.   8  Pae.   824. 

Where  the  finding  is  in  the  alterna- 
tive, if  each  fact  supports  the  con- 
clusions of  law,  the  error  is  immaterial; 
but  where  one  does  and  the  other  does 
not,  then  ordinarily,  the  case  should 
be  remanded.  Especially  is  this  so 
where  the  finding  involves  a  question 
of  perjury.  Laithe  V.  McDonold,  7  Kan. 
254. 

16.  Cal. — Pearsall  v.  Henry,  153  Cal. 
314,  98  Pae.  154,  159  (error  in  finding 
as  to  price  paid  per  acre  is  immaterial 
where  ultimate  fact  was  the  total 
amount  paid,  which  was  correctly 
found);  Field  i\  Butt,  129  Cal.  44,  61 
Pae.  665  (word  "plaintiff"  inadvertent- 
ly used  for  "intervenor") ;  Thomas  v. 
Jameson,  77  Cal.  91,  19  Pae.  177  (er- 
roneous date  as  to  contract  of  pur- 
chase) ;  Doolan  v.  Cunningham,  4  Pae. 
1193  ("defendant"  instead  of  "de- 
fendants"); Morris  v.  Bekin's  Van  & 
Storage  Co.,  6  Cal.  App.  429,  92  Pae. 
362  (error  in  finding  delivery  of  prop- 
erty on  April  16,  1907,  instead  of  April 
16,  1906).  Ind.— Ward  v.  Berkshire  L. 
Ins.  Co.,  108  Ind.  301,  9  N.  E.  361,  mis- 
take in  date  of  note  and  mortgage. 
Iowa. — Boies  v.  Vincent,  24  Iowa  387, 
finding  that  there  was  a  sale,  where  in 
fact  there  was  only  an  executory  agree- 
ment to  sell,  and  petition  was  sufficient 
to  authorize  judgment  upon  executory 
contract  to  sell.  Mich. — Sherrid  v. 
Southwick,  43  Mich.  515,  5  N.  W.  1027, 
inadvertent  failure  to  find  that  value 
of  mortgaged  land  was  within  constitu- 
tional limit,  where  stipulation  in  record 
shows  value.  Minn. — Leonard  v.  Green, 
34  Minn.   137,  24  N.  W.  915,  error  in 
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referring  completion  of  transaction  to 
date  of  deed,  instead  of  time  of  its 
delivery.  Tex. — Moore  r.  Lee,  37  Tex. 
Civ.  App.  127,  83  S.  W.  420  (mistake 
in  reciting  consideration  of  last  deed 
in  such  way  as  to  render  a  part  of  it 
inconsistent  with  the  defendant's  plead- 
ing) ;  James  v.  Turner,  78  Tex.  241,  14 
S.  W.  574  (instrument  sued  upon  im- 
properly classified  as  note). 

A  finding  "that  plaintiff  is  entitled 
to  judgment,  that  plaintiff'  talce  nothing 
by  this  action,  but  that  said  defendants 
have  judgment  against  plaint- 
iff for  their  costs,"  while  a  roundabout 
way  of  expressing  the  conclusion,  that 
plaintiff  should  take  nothing  by  his  ac- 
tion, and  the  defendants  should  have 
judgment  against  him  for  costs  is  not 
ground  for  reversal,  as  it  is  probably 
the  result  of  inadvertence.  Dougherty 
V.  Ward,  89  Cal.  81,  26  Pae.  638. 

17.  Leonard  V.  Green,  34  Minn.  137, 
24  N.  W.  915. 

18.  U.  S.— State  Nat.  Bank  v.  Smith, 
94  Fed.  605,  36  C.  C.  A.  412.  Colo. 
Pace  V.  Cline,  22  Colo.  App.  254,  125 
Pae.  127.  Ind.— Bates'  Ann.  St.,  Kev., 
1908,  §577;  Lehman  v.  Goshen,  98  N.  E. 
1.  Kan. — Martin  v.  Hoffman,  77  Kan. 
185,  93  Pae.  625;  Mushrush  v.  Zarker, 
48  Kan.  382,  29  Pae.  681;  Stout  v. 
Townsend,  32  Kan.  423,  4  Pae.  805; 
Union  Pae.  E.  Co.  v.  Horney,  5  Kan. 
340.  Mo. — Singer  Mfg.  Co.  v.  Stevens, 
169  Mo.  1,  68  S.  W.  903;  Jordan  n 
Buschmeyer,  97  Mo.  94,  10  S.  W.  616. 
N.  M. — Bank  of  Commerce  v.  Baird 
Min.  Co.,  13  N.  M.  424,  85  Pae.  970. 
Okla. — Wrought  Iron  Range  Co.  v. 
Leach,  32  Okla.  706,  123  Pae.  419; 
DcVitt  r.  El  Reno,  28  Okla.  315,  114 
Pae.  253;  Roberts  v.  Markham,  26  Okla. 
387,  109  Pae.  127;  Seward  v.  Casler, 
24  Okla.  275,  103  Pae.  740;  McCann  V. 
McCann,  24  Okla.  264,  103  Pae.  694; 
Gaffney  v.  Cline,  19  Okla.  197,  91  Pae. 
855. 

Findings  affirmatively  showing  plaint- 
iff's rights  of  recovery  and  further 
finding  generally   in   favor  of  plaintiff 
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defendant  and  dismissing  the  action,^^  and  especially  where  no  excep- 
tion is  taken  to  the  making  of  the  general  finding.^"  In  such  cases 
the  rule  is  that  a  general  finding  in  favor  of  a  party  includes  also  a 
finding  upon  all  the  issues  necessary  to  support  the  judgment.-^ 

After  the  court  has  made  a  general  finding  in  favor  of  one  of  the 
parties,  it  cannot  subsequently  without  any  motion  for  a  new  trial 
being  made,  and  over  the  objection  of  the  other  party,  set  aside  such 
general  finding  and  make  special  findings,^^  or  a  general  finding  in 
favor  of  the  other  party.^^ 


and  against  the  defendant  on  all  the 
issues  is  a  sufficient  finding  upon  all 
the  issues.  Custer  County  Bank  i\  Cus- 
ter County,  18  S.  D.  274,  100  K  W. 
424. 

Where  a  party  has  requested  special 
findings  of  fact,  it  is  reversible  error 
for  the  court  to  make  a  general  find- 
ing only.  Ross  v.  Miner,  64  Mich.  204, 
31  N.  W.  185;  McHale  v.  Wellman,  101 
Tenn.  150,  153,  46  S.  W.  448  (holding  a 
finding  that  plaintiff  had  not  proved  his 
case  and  that  the  defendant  owned  the 
horse  insufficient  in  replevin  for  a 
horse). 

A  general  finding  will  be  disregarded, 
where  special  findings  of  fact  are  re- 
quested and  made.  Stephenson  v.  Boody, 
139  Ind.  60,  38  N.  E.  331. 

Where  the  special  finding  is  preceded 
by  a  general  finding,  but  this  finding 
forms  part  of  the  same  entry  as  that 
in  which  the  special  finding  is  incor- 
porated, it  cannot  be  considered  as  an 
independent  general  finding.  Nor  will 
the  general  finding  deprive  the  party 
of  the  rights  resulting  from  the  special 
findings.  Clark  v.  Deutseh,  101  Ind. 
491. 

A  referee  cannot  make  a  general 
finding,  but  must  set  forth  his  findings 
in  the  form  of  a  special  verdict.  Califf 
V.  Hillhouse,   3   Minn.   311. 

In  the  federal  courts,  the  court  may 
make  either  a  general  or  special  find- 
ing of  fact  as  it  sees  fit,  and  cannot 
be  required  to  make  a  special  finding. 
Dakota  County  School  Dist.  v.  Chap- 
man,  152   Fed.    887,   82   C.   C.   A.   35. 

19.  Shattuch  v.  Costello,  8  Ariz.  22, 
68  Pac.  529;  Newhall  v.  Porter,  7  Ariz. 
160,  62  Pac.  689;  Main  v.  Main,  7  Ariz. 
149,  60  Pac.  888;  McGowan  v.  Sullivan, 
5  Ariz.  334,  52  Pac.  986;  Daggs  v. 
Hoskins,  5   Ariz.  300,  52  Pac.   357. 

Since  special  findings  are  not  neces- 
sary upon  the  dismissal  of  the  action, 
a  general  finding  that  plaintiffs  have 
failed  to  make  out  a   case  is  a  suffi- 


cient foundation  for  a  decree  dismissing 
the  action,  but  as  the  basis  of  an 
affirmative  decree  such  finding  might 
be  sufficient.  Noyes  r.  IMJorris,  56  Hun 
501,  10  N.  Y.  Supp.  561;  Rousseau  v. 
Bleau,  S  N.  Y.  Supp.  823;  Noyes  V. 
King  County,  18  Wash.  412,  51  Pac. 
1047,  52  Pac.  228;  Thorne  v.  Joy,  15 
Wash.  83,  45  Pac.  642. 

Where  the  defendant  sets  up  a  cross- 
complaint,  and  asks  for  affirmative  re- 
lief based  thereon,  "a.  general  finding 
for  the  defendant  is  not  sufficient,  but 
there  should  be  a  special  finding  of 
fact  upon  the  cross-complaint  upon 
which  a  judgment  can  be  founded." 
Shattuck  V.  Costello,  8  Ariz.  22,  68  Pac. 
529. 

20.  Lehman  v.  Goshen  (Ind.),  98 
N.   E.   1. 

Especially  in  an  equity  case  is  it  true 
that  a  general  finding  will  suffice  where 
no  complaint  was  made  on  the  trial 
that  the  findings  of  the  court  were  in- 
complete. Pace  V.  Cline,  22  Colo.  App. 
254,   125   Pac.   127. 

21.  Colo. — County  Comrs.  V.  Fred- 
erick. 50  Colo.  464,  115  Pac.  514.  Ind. 
Brett  V.  Pretorious,  44  Ind.  App.  527, 
96  N.  E.  211.  Kan. — Christensen  v. 
Bartlett,  78  Kan.  118,  120,  95  Pac. 
1130;  Martin  v.  Hoffman,  77  Kan.  185, 
93  Pac.  625;  Mushrush  r.  Zarker,  48 
Kan.  3S2,  29  Pac.  681;  Stout  r.  Town- 
send,  32  Kan.  423,  4  Pac.  805;  Bixby 
V.  Bailev,  11  Kan.  359.  Mo.— Kostuba 
V.  Miller,  137  Mo.  161,  38  S.  W.  946; 
Cochran  v.  Thomas,  131  Mo.  258,  33 
S.  W.  6;  White  v.  Hines,  114  Mo.  App. 
122,  89  S.  W.  349.  Okla.— Wrought  Iron 
Bridge  Co.  v.  Leach,  32  Okla.  419,  123 
Pac.  419;  Roberts  v.  Markham,  26  Okla. 
387,  109  Pac.  127;  Gardenhire  v.  Garden- 
hire,  2  Okla.  484,  37  Pac.  813.  S.  D. 
Custer  Co.  Bank  v.  Custer  County,  18 
S.   D.   274,   100   N.  W.   424. 

22.  Martindale  V.  Palmer,  52  Ind. 
411. 

23.  Wright  v.  Hawkens,  36  Ind.  264. 
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In  the  federal  courts,  where  the  court  may  make  either  a  general 
or  special  finding,  it  is  irregular  to  make  both  general  and  special 
findings,^*  unless  the  same  be  done  at  one  time  and  in  such  a  way 
that  the  conclusion  necessarily  follows  that  the  general  finding  is  based 
upon  the  special  facts  found.-^  And  where  the  court  renders  a  general 
finding,  special  findings  subsequently  made  will  be  disregarded,^*^  and 
error  cannot  be  assigned  on  such  special  findings  subsequently  made.^^ 

7.  Findings  Must  Support  Judgment.  —  Since  the  judgment  must 
conform  to  the  findings,^^  the  findings  must  be  sufficient  to  support 
the  judgment.-^  Whether  they  do  or  do  not  support  the  judgment 
is  a  question  arising  on  the  face  of  the  record,  and  no  exception  or 


24.  British  Queen  Min.  Co.  v.  Baker 
Silver  M.  Co.,  139  U.  S.  222,  11  Sup. 
Ct.  523,  35  L.  ed.  147  (under  Eev.  St. 
U.  S.,  §§649,  700);  Corliss  v.  Pulaski 
County,  116  Fed.  289,  53  C.  C.  A.  289; 
Wright  V.  Bragg,  96  Fed.  729,  37  C.  C. 
A.  574;  State  Nat.  Bank  v.  Smith,  94 
Fed.  605,  36  C.  C.  A.  412;  Austin  V. 
Hamilton  County,  76  Fed.  208,  22  C.  C. 
A.   128. 

25.  State  Nat.  Bank  v.  Smith,  94 
Fed.  605,  36  C.  C.  A.  412. 

26.  British  Queen  Min.  Co.  v.  Baker 
Silver  Min.  Co.,  139  U.  S.  222,  11  Sup. 
Ct.  523,  35  L.  ed.  147;  Meath  v.  Missis- 
sippi Levee  Comrs.,  109  U.  S.  268,  3 
Sup.  Ct.  284,  27  L.  ed.  930;  Corliss 
V.  Pulaski  County,  116  Fed.  289,  53 
C.  C.  A.  289. 

27.  Meath  v.  Mississippi  Levee 
Comrs.,  109  U.  S.  268,  3  Sup.  Ct.  284, 
27  L.  ed.  930;  Moody  v.  Arthur,  16 
Kan.  419. 

28.  Smith  v.  Silvis,  8  Neb.  164.  See 
supra,  I.  And  see  the  title  "Judg- 
ment. '  * 

Findings  against  A  and  B  will  not 
support  judgment  against  A  and  C 
Smith  v.   Silvis,  8  Neb.   164. 

29.  U.  S.— Webb  v.  Nat.  Bank,  146 
Fed.  717,  77  C.  C.  A.  143;  Powers  v. 
United  States,  119  Fed.  562,  56  C.  C.  A. 
128;  Evans  v.  Kister,  92  Fed.  828,  35 
C  C.  A.  28;  United  States  v.  Harris, 
77  Fed.  821,  23  C.  C.  A.  483;  Sneed 
r.  Sabinal  Min.  &  M.  Co.,  73  Fed.  925, 
20  C.  C.  A.  230;  Marion  Phosphate  Co. 
V.  Cummer,  60  Fed.  873,  9  C.  C.  A.  279, 
Ariz. — Cochise  Co.  v.  Copper  Queen 
Consol.  Min.  Co.,  71  Pac.  946.  Ark. 
Somers  v.  Musolf,  86  Ark.  97,  109  S, 
W.  1173.  Cal.— Lyden  r.  Spohn-Patriclc 
Co.,  155  Cal.  177,  100  Pac.  236;  Mol-^t 
V.  Eosencrans,  136  Cal.  416,  69  Pac.  87; 
Swift  V.  Muygridge,  8  Cal.  445;  Down- 
ing V.  Donegan,  1  Cal.  App.  710,  712,  82 
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Pac.  1111.  Idaho.— Idaho  Placer  M. 
Co.  V.  Green,  14  Idaho  294,  94  Pac. 
161;  Pouting  v.  Isaman,  7  Idaho  581, 
65  Pac.  434.  lU.— Bogda  v.  Glos,  244 
111.  575,  91  N.  E.  657.  Ind.— Mitchell 
V.  Brawley,  140  Ind.  216,  39  N.  E.  497; 
Collins  V.  Dresslar,  133  Ind.  290,  32  N. 
E.  883;  Security  Co.  v.  Arbuckle,  119 
Ind.  69,  21  N.  E.  469;  Cumberland  Tel. 
Co.  V.  Kranz,  48  Ind.  App.  67,  95  N.  E. 
371.  Kan. — Lowry  v.  Stewart,  5  Kan. 
663;  Boynton  v.  Hardin,  9  Kan.  App. 
166,  58  Pac.  1007.  Mich. — Sawyer  v. 
Van  Housen,  39  Mich.  89;  Gray  v.  Pike, 
38  Mich.  650.  Minn. — Clark  v.  Thorpe 
Bros.,  117  Minn.  202,  135  N.  W.  387; 
Little  V.  Lee,  53  Minn.  511,  53  N.  W. 
737;  Dunn  V.  Barton,  40  Minn.  415,  42 
N.  W.  289.  Mo.— Sutter  v.  Streit,  21 
Mo.  157;  Lesan  Advertising  Co.  v.  Cas- 
tleman,  165  Mo.  App.  575,  148  S.  W. 
433.  Neb. — Foster  v.  Devinney,  28  Neb. 
416,  44  N.  W.  479.  Nev.— Barnes  v. 
Sabron,  10  Nev.  217.  N.  H.— Crowley 
V.  Crowley,  72  N.  H.  241,  56  Atl.  190. 
N.  Y.— New  York  S.  Nat.  Bank  v. 
Water  Power  Co.,  140  App.  Div.  739, 
125  N.  Y.  Supp.  861;  Cornell  v.  New 
York  El.  E.  Co.,  13  N.  Y.  Supp.  511. 
N.  D. — Western  Mfg.  Co.  V.  Peabody, 
19  N.  D.  112,  122  N.  W.  332.  Ohio. 
Union,  etc.  Co.  v.  Sutphin,  35  Ohio  St. 
360.  Okla. — El  Eeno  El.,  etc.  Co.  V. 
Jennison,  5  Okla.  759,  50  Pac.  144.  Ore. 
Darling  V.  Miles,  57  Ore.  593,  111  Pac. 
702,  112  Pac.  1084;  Freeman  v.  Trum- 
mer,  50  Ore.  287,  91  Pac.  1077;  Drain- 
age Dist.  No.  4  V.  Crow,  20  Ore.  535, 
26  Pac.  845;  Fink  t\  Canyon  Eoad  Co., 
5  Ore.  301.  Utah.— Dillon  Imp.  Co.  v. 
Cleaveland,  32  Utah  1,  88  Pac.  670; 
Mitchell  V.  Jensen,  29  Utah  346,  81  Pac. 
165;  Maynard  v.  Locomotive  Engineers', 
etc.  Ins.  Assn.,  14  Utah  458,  47  Pac. 
1030;  Haarstict  v.  Fox,  9  Utah  110,  33 
Pac.   251.     Wis. — McKenzie  v.   Haines, 
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objection  is  necessary  to  present  it  to  the  appellate  court.^"  They 
support  the  judgment  when  no  other  judgment  can  be  rendered  upon 
them,  and  where  all  the  elements  necessary  to  support  it  are  embraced 
therein.^^ 

The  fact  that  the  findings  do  not  support  a  judgment  does  not  render 
a  judgment  void,  but  only  erroneous.^^ 


123  Wis.  357,  102  N.  W.  33;  Cornhauser 
&  Co.  V.  Eoberts,  75  "Wis.  554,  44  N.  W. 
744.  Wyo. — Eamsey  v.  Johnson,  7  Wyo. 
392,  52  Pac.  1084. 

Reason. — A  finding  of  fact  is  in  its 
nature  analogous  to  a  special  verdict, 
and  must  be  as  broad  as  a  special  ver- 
dict would  be,  were  the  case  tried  by 
a  jury  aH4  one  so  requested  (Mich. 
Adams  v.  Champion,  31  Mich.  233; 
Wood  V.  La  Eue,  9  Mich.  158.  N.  Y. 
Sisson  V.  Barrett,  2  N.  Y.  406.  Wis. 
Bates  V.  Wilbur,  10  Wis.  415),  since 
"in  jury  trials,  it  is  the  rule  that,  if 
there  be  special  findings  and  a  general 
verdict,  and  the  former  is  irreconcilable 
with  the  latter,  the  special  findings 
must  control,"  and  "the  same  rule 
must  prevail  where  a  jury  has  been 
waived,  and  a  judgment  rendered  upon 
a  special  finding  of  facts.  If  the  facts 
so  found  do  not  support  the  judgment, 
it  should  upon  writ  of  error  be  re- 
versed, with  direction  to  enter  the 
judgment  which  the  facts  demanded." 
Evans  v.  Kister,  92  Fed.  828,  35  C.  C. 
A.  28. 

Illustrations  of  Findings  Insufficient 
to  Support  Judgment. — Where  a  find- 
ing does  not  contain  anything  from 
which  the  correct  amount  for  which 
judgment  should  be  rendered  can  be 
determined  by  a  mathematical  computa- 
tion, it  is  not  sufficient  to  support  the 
judgment,  since  the  court  cannot  look 
to  the  evidence  to  ascertain  the  amount 
of  the  recovery.  Stout  v.  Gaar,  Scott 
&  Co.,  26  Ind.  App.  582,  60  N.  E.  357. 
In  a  suit  to  enjoin  the  collection  of 
a  tax  upon  property  alleged  to  have 
been  fraudulently  overvalued  by  the 
board  of  equalization,  in  addition  to  a 
finding  of  fraudulent  misconduct  upon 
the  board's  part,  there  should  be  a 
finding  of  such  overvaluation,  in  order 
to  support  the  judgment.  Cochise 
County  V.  Copper  Queen  Consol.  Min. 
Co.,  8  Ariz.  221,  71  Pac.  946. 

That    findings   not   covering    all   the 
material  issues  of  the  case  will  not  sup- 
port a  judgment,  see  infra,  VII,  E,  9,  a. 
That  inconsistent  findings    will    not 


support    a   judgment,    see    infra,    VII, 
E,  12. 

Findings  Sufficient  to  Support  Judg- 
ment.— Failure  to  expressly  find  upon  a 
plea  of  limitations  is  not  reversible 
error  where  the  findings  show  the  date 
of  the  accrual  of  the  cause  of  action, 
which  shows  that  it  is  not  barred. 
Santos  V.  Silva,  1  Cal.  App.  616,  82 
Pac.  981. 

30.  Seeberger  v.  Schlesinger,  152  U. 
S.  581,  14  Sup.  Ct.  729,  38  L.  ed.  560; 
Allen  V.  St.  Louis  Bank,  120  U.  S.  20, 
7  Sup,  Ct.  460,  30  L.  ed.  575;  Insur- 
ance Co.  V.  Boon,  95  U.  S.  117,  125, 
24  L.  ed.  395;  Tyng  v.  Grinnell,  92 
U.  S.  467,  23  L.  ed.  733;  Webb  v.  Nat. 
Bank  of  Eepublic  of  Chicago,  146  Fed. 
717,  77  C.  C.  A.  143;  Morgan  v.  Bots- 
ford,  82  Mich.  153,  46  N.  W.  230;  Peck 
V.  City  Nat.  Bank,  51  Mich.  353,  16 
N.  W.  681;  Trudo  v.  Anderson,  10  Mich. 
357. 

31.  Boynton  v.  Hardin,  9  Kan.  App. 
166,  58  Pac.  1007. 

32.  Cal.— Estate  of  Fleming,  162  Cal. 
524,  531,  123  Pac.  284;  In  re  Cook,  77 
Cal.  220,  17  Pac.  923,  19  Pac.  431. 
Idaho. — McCormick  v.  Friedman,  7 
Idaho  686,  65  Pac.  440.  Minn. — Brown 
V.  Atwater,  25  Minn.  520.  Neb. — Mary- 
ott  V.  Gardner,  50  Neb.  320,  69  N.  W. 
837.  Wyo. — School  Dist.  v.  Western 
Tube   Co.,    13    Wyo.    304,   80   Pac.    155. 

Defective  findings,  or  the  absence  of 
any  findings,  do  not  render  a  judgment, 
a  nullity.  They  only  constitute  ground 
for  reversal  upon  appeal.  For  such  de- 
fect or  absence,  the  judgment  cannot 
be  collaterally  attacked.  Breeze  v. 
Doyle,  19  Cal.  101. 

Season. — "Upon  a  direct  attack  by 
way  of  appeal,  writ  of  error,  or  an 
action  to  set  aside  the  judgment,  ail 
presumptions  and  intendments  are  in 
favor  of  the  judgment  of  a  court  of 
general  jurisdiction,  where  it  appears 
that  the  court  rendering  such  judgment 
had  acquired  jurisdiction  over  the 
parties  to  the  action  and  the  subject- 
matter  thereof.  Upon  a  direct  attack, 
.     such  presumption  may  be  over- 
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8.    Findings  Must  Be  Responsive  to  and  Within  Issues.  —  It  is 

elementary  that  the  findings  of  fact  must  respond  to  and  be  within 
the  issues  raised  by  the  pleadings,^^  and  be  responsive  to  the  theory 


come,  where  it  is  made  to  appear  af- 
firmatively that  no  findings  of  fact 
were  made  in  a  case  tried  by  the  court 
and  that  such  findings  were  not  waived; 
but,  unless  it  is  made  to  appear  affirm- 
atively that  no  findings  were  made,  and 
that  such  findings  were  not  waived  as 
authorized  by  the  provisions  of  our 
Code,  the  presumption  is  that  such  find- 
ings were  waived."  McCornick  v. 
Friedman,  7  Idaho  686,  690,  65  Pac. 
440. 

33.  U.  S.— Eetzer  v.  Wood,  109  U. 
S.  185,  3  Sup.  Ct.  164,  27  L.  ed.  900. 
Ala. — Betaneourt  v.  Eberlin,  71  Ala. 
461.  Cal.— Collins  v.  Gray,  154  Cal. 
131,  97  Pac.  142;  Gamache  v.  South 
School  Dist.,  133  Cal.  145,  65  Pac.  301; 
Bane  r.  Peerman,  125  Cal.  220,  57  Pac. 
8-85;  Kudel  v.  Los  Angeles  Co.,  118  Cal. 
281,  50  Pac.  400;  Ortega  v.  Cordero,  88 
Cal.  221,  26  Pac.  80.  Idaho.— Wilson  v. 
Wilson,  6  Idaho  597,  57  Pac.  708;  Car- 
son V.  Thews,  2  Idaho  176,  9  Pac.  605. 
111.— Hawley  v.  Hawley,  187  111.  351,  58 
N.  E.  332;  Weir  i>.  Mowe,  182  111.  444, 
55  N.  E.  530,  affirming  81  111.  App.  287. 
Ind. — Fleming  r.  Greener,  173  Ind.  260, 
8  N.  E.  719,  90  N.  E.  72;  Bird  v.  St. 
John's  E.  Church,  154  Ind.  138,  56 
N.  E.  129;  Wells  v.  Mooney-Mueller 
Drug  Co.  (Ind.  App.),  97  N.  E.  449. 
Kan. — Newby  v.  Myers,  44  Kan.  477, 
24  Pac.  971;  Brenner  v.  Bigelow,  8  Kan. 
496.  Minn. — Treacy  v.  Power,  103  Minn. 
212,  114  N.  W.  760;  Johannin-Hansen 
Co.  V.  Barnes.  77  Minn.  428,  80  N.  W. 
364.  Mo, — New  England  L.,  etc.  Co. 
V.  Browne,  157  Mo.  116,  57  S.  W.  760. 
Mont. — O  'Brien  v.  Dunkenbery,  41 
Mont.  538,  111  Pac.  137;  Largey  v. 
Leggatt,  30  Mont.  148,  75  Pac.  950. 
Neb.— Upton  V.  Betts,  59  Neb.  724,  82 
N.  W.  19;  Kitchen,  etc.  Co.  v.  Ham- 
mond, 30  Neb.  618,  46  N.  W.  920.  Nev. 
Marshall  r.  Golden  Fleece  M.  Co.,  16 
Nev.  156;  Perkins  v.  Sierra  Nev.,  etc. 
Co.,  10  Nev.  405.  N.  Y.- Brooklyn  H. 
E.  Co.  V.  Brookljra  City  E.  Co.,  135 
N.  Y.  Supp.  991.  Ore". — Freeman  v. 
Trummer,  50  Ore.  287,  91  Pac.  1077; 
Boothe  r.  Farmers  Nat.  Bank,  47  Ore. 
299,  83  Pac.  785;  Lewis  v.  First  Nat. 
Bank,  46  Ore.  182,  78  Pac.  990;  Jameson 
V.  Coldwell,  23  Ore.  144,  31  Pac.  279. 
S.  D.— Harkins  r.  Cooley,  5  S.  D.  227, 
58  N.  W.  560.    Tex.— Maddox  v.  Eober- 
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son  (Tex.  Civ.  App.),  29  S.  W.  563. 
Utah. — Kimball  v.  Success  Min.  Co.,  3S 
Utah  78,  110  Pac.  872;  Neuberger  V. 
Eobbins,  37  Utah  197,  106  Pac.  933; 
Price  V.  Lloyd,  31  Utah  86,  86  Pac.  767. 

Findings  Held  Responsive. — The  fol- 
lowing have  been  held  open  to  the 
objection  of  not  being  responsive  to 
the  issues: 

A  finding  that  at  the  time  of  the  sale 
of  a  remainder  subject  to  a  life  es- 
tate, neither  party  knew  of  the  prior 
death  of  the  life  tenant  is  within  the 
issues  an  action  to  set  aside  convey- 
ance of  such  remainder  on  the  ground 
of  fraud,  undue  influence  and  mental 
incompetency.  Moehlenpah  v.  Mayhew, 
138  Wis.  56i,  119  N.  W.  826. 

In  actions  of  fraud  findings  showing 
the  situation  of  the  parties  and  the  cir- 
cumstances under  which  the  alleged 
fraud  was  committed  (Tage  v.  Alberts, 
2  Idaho  271,  13  Pac.  19);  that  defend- 
ant held  specified  articles,  naming  them, 
though  not  identifying  them  as  the  ar- 
ticles sued  for  (Vanderslice  v.  Mat- 
thews, 79  Cal.  273,  21  Pac.  748);  a 
finding  in  an  action  upon  a  stockholder's 
liability  that  the  corporation  was  or- 
ganized under  foreign  law  for  the  pur- 
pose of  doing  business  in  California  is 
within  the  issues  where  the  defendants 
set  up  the  law  of  the  state  of  incor- 
poration as  exempting  them  from 
statutory  liability,  as  the  question 
whether  or  not  facts  existed  which 
would  make  the  affirmative  defense 
pleaded  unavailing  was  an  issue  raised 
by  law,  and  a  finding  thereon  was  with- 
in the  issues  (Peck  r.  Noee,  154  Cal. 
351,  97  Pac.  865);  that  it  was  "verbally 
agreed"  between  the  parties  that  the 
plaintiff,  who  had  furnished  the  first 
installment  of  the  purchase  price  of 
land,  that  the  contract  should  be  taken 
in  the  plaintiff's  name  as  security, 
where  it  is  alleged  defendant  fraud- 
ulently, without  the  plaintiff's  knowl- 
edge, took  the  contract  in  his  own 
name  (Ward  r.  Matthews,  73  Cal.  13,  14 
Pac.  604);  that  a  certain  person  "was 
terribly  burned,  one  hip  bone  was  frac- 
tured," where  the  complaint  alleges 
that  he  "was  scalded"  (Ziegler  v.  Dan- 
bury,  etc.  E.  Co.,  52  Conn.  543,  2_Atl. 
462) ;  that  one  person  only  was  liable 
where  two  persons  jointly  sued  (McKee 
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of  the  pleadings.^*  Findings  outside  the  issues  cannot  be  looked  to 
in  support  of  the  judgment,  but  must  be  disregarded  and  treated  as  a 
nullity  both  in  the  action^^  in  which  made  and  any  subsequent  ac- 


V.  Cunningham,  2  Cal.  App.  684,  84  Pac. 
260). 

Findings  Without  Issues. — In  con- 
forniit}^  with  the  above  rule,  a  finding 
that  the  action  is  barred  where  the 
statute  is  not  pleaded  (Retzer  v.  Wood, 
109  U.  S.  185,  3  Sup.  Ct.  164,  27  L.  ed. 
900;  that  plaintiif  was  employed  at 
a  specified  sum  per  month  for  a  certain 
period,  where  plaintiff  sues  upon  a  con- 
tract to  pav  a  certain  sum  for  services 
(Brown  v.  Valley  View  M.  Co.,  127  Cal. 
630,  60  Pac.  424);  that  a  deed  is  a 
mortgage  in  favor  of  plaintiff  to  secure 
loan,  in  action  to  enjoin  sheriff's  sale 
against  plaintiff's  grantor,  wherein  an- 
swer alleges  deed  was  given  in  fraud 
of  grantor's  creditors  (Harkins  v. 
Cooley,  5  S.  D.  227,  58  N.  W.  560); 
that  a  certain  by-law  was  in  existence 
when  the  pleadings  make  no  reference 
to  such  bv-law  (Maynard  V.  Locomo- 
tive, etc.  Assn.,  14  Utah  458,  47  Pac. 
1030) ;  a  finding  of  want  of  privity  be- 
tween the  parties  where  the  issue  was 
as  to  whether  another  had  authority  to 
bind  defendant  (Dunstan  v.  Eyley,  99 
N.  Y.  Supp.  535);  finding  of  damages 
because  of  negligent  advice  by  attor- 
ney at  a  prior  time  where  attorney 
iuing  for  services  rendered  (Perkins  i\ 
West  Coast  L.  Co.  (Cal.),  33  Pac.  1118); 
finding  that  deed  was  delivered  as 
escrow  to  another  to  secure  payment  of 
a  note,  which  deed  was  returned  to  and 
accepted  by  the  defendants  prior  to  suit, 
in  action  upon  note,  when  no  such  facts 
are  pleaded,  and  where  the  terms  of 
escrow  are  not  found,  is  without  the 
issues,  as  for  all  that  appears  to  the 
contrary,  such  security  may  have  been 
exhausted  by  a  return  of  the  deed  pur- 
suant to  the  terms  of  the  escrow  (Os- 
born  t\  Hamilton,  16  Cal.  App.  634,  117 
Pac.  786);   are  without  the  issues, 

34.  Cal. — Moran  v.  Mclnerney,  129 
Cal.  29,  61  Pac.  575  (findings  based 
upon  theory  of  recovery  of  specific  prop- 
erty where  action  was  for  dissolution 
of  partnership)  ;  Chetwood  v.  Calif.  Nat. 
Bank,  113  Cal.  414,  45  Pac.  704.  Idaho. 
Uhrlaub  v.  McMahon,  15  Idaho  346,  97 
Pac.  784.  Ind. — Lowe  v.  Turple,  147 
Ind.  652,  44  N.  E.  25,  47  N.  E.  150, 
37  L.  R.  A.  233;  Armacost  v.  Lindley, 
116  Ind.  295,  19  N.  E.  138;  Hasselman 


V.  Japanese  Dev.  Co.,  2  Ind.  App.  180, 
27  N.  E.  318,  28  N.  E.  207.  Minn. 
Johannin-Hansen  Co.  v.  Barnes,  77 
Minn.  428,  80  N.  W.  364.  Neb.— Lipp 
t:  Horback,  12  Xeb.  371,  11  K  W.  431. 
Nev. — Marshall  r.  Golden  Fleece  M. 
Co.,  16  Nev.  156.  N.  Y.— Brooklyn 
Hts.  E.  Co.  V.  Brooklyn  City  E.  Co., 
135   N.   Y.   Supp.   991. 

If  the  findings  do  not  correspond  with 
the  theory  set  up  in  the  complaint  the 
variance,  even  if  it  be  such  as  could 
have  been  cured  by  amendment,  is  fatal 
to  the  validitv  of  the  judgment  (Chet- 
wood V.  California  Nat.  Bank,  113  Cal. 
414,  45  Pac.  704;  Bryan  v.  Tormey,  84 
Cal.  126,  24  Pac.  319);  and  the  point 
may  be  raised  upon  appeal  from  the 
judgment  alone  (Putnam  v.  Lamphier, 
36  Cal.  151). 

Material  Facts  AUeged  Determinative 
of  Theory. — The  theory  of  pleading  is 
altogether  immaterial,  provided  the 
material  facts  are  alleged,  as  during 
"the  progress  of  the  case  it  may,  and 
indeed  ought  to,  be  changed  as  often 
as  a  more  correct  theory,  may  suggest 
itself,"  and  the  mere  fact  that  the 
pleader  proceeded  upon  the  theory  that 
a  certain  clause  was  a  covenant  or 
executory  contract,  while  in  the  find- 
ings of  fact  it  is  otherwise  regarded, 
is  not  ground  for  reversal.  Hohenshell 
V.  South  Eiverside,  etc.  Co.,  128  Cal. 
627,  61  Pac.  371. 

35.  Cal. — Eobinson  v.  Mitchel,  159 
Cal.  581,  114  Pac.  984;  Eeay  t:  Tread- 
well,  140  Cal.  412,  73  Pac.  1078,  74 
Pac.  352;  Van  Horn  v.  DeCrow,  136 
Cal  117,  68  Pac.  473;  Gamaehe  v.  South 
School  Dist.,  133  Cal.  145,  65  Pac.  301; 
Lillis  V.  Emigrant  Ditch  Co.,  95  CaL 
553,  30  Pac.  1108;  Johnson  r.  All  Night, 
etc.  Bank,  17  Cal.  App.  571,  120  Pac. 
432.  Colo.  —  Deaner  v.  O'Hara,  36 
Colo.  476,  85  Pac.  1123.  Idaho.— Uhr- 
laub V.  McMahon,  15  Idaho  346,  97  Pac. 
784;  Wilkinson  v.  Bethel,  13  Idaho  746, 
93  Pac.  27;  Carson  v.  Thews,  2  Idaho 
176,  9  Pac.  605.  Ind.— Fleming  v. 
Greener,  173  Ind.  260,  267,  87  N.  E. 
719  90  N.  E.  72;  Bird  v.  St.  John's 
E.  Church,  154  Ind.  138,  56  N.  E.  129; 
Citizens'  Nat.  Bank  v.  Judy,  146  Ind. 
322,  43  N.  E.  259.  Kan. — Newby  v. 
Myers,  44  Kan.  477,  24  Pac.  971;  Bren- 
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tion;^^'  and  if,  eliminating  tlie  findings  Avithont  the  issues,  judgment 
could  not  be  entered  upon  the  remaining  findings,  the  judgment  must 
be  reversed.^^  But  if  the  other  findings  are  sufficient  to  support  the 
judgment,  the  judgment  is  not  rendered  invalid  by  extraneous  findings 
not  in  conflict  therewith,  as  such  findings  are  non-prejudicial.-^ 

Upon  the  same  principle,  findings  of  fact  contrary  to  the  admissions 


ner  v.  Bigelow,  8  Kan.  496.  Minn. 
Cobb  V.  Cole,  55  Minn.  235,  56  N.  W. 
828.  Mo. — New  England  Loan,  etc.  Co. 
V.  Browne,  157  Mo.  116,  57  S.  W.  760. 
Mont. — Largey  V:  Leggat,  30  Mont.  148, 
75  Pac.  950.  N.  Y.— Brooklyn  Hts.  E. 
Co.  V.  Brooklyn  City  R.  Co.,  135  N.  Y. 
Supp.  991,  1016.  Ore,— Booths  v.  Farm- 
ers' Nat.  Bank,  47  Ore.  299,  83  Pac. 
785;  Male  V.  Schant,  41  Ore.  425,  69 
Pac.  137.  S.  D. — Harkins  v.  Cooley,  5 
S.  D.  227,  58  N.  W.  560;  Utah.— Neu- 
berger  v.  Bobbins,  37  Utah  197,  106 
Pac.  933;  Miaynard  v.  Locomotive,  etc. 
Assn.,  17  Utah  458,  47  Pac.  1030. 

Findings  on  New  Matter  Set  Up  in 
Answer  Not  Controverted. — Where  the 
code  does  not  provide  for  a  reply,  the 
statement  of  any  new  matter  in  the 
answer  being  deemed  controverted  by 
the  plaintiff,  an  implied  issue  of  fact 
thereby  arises  and  a  finding  thereon  is 
within  the  issues  (Peck  v.  Noee,  154 
Cal.  351,  97  Pac.  865;  Craigo  V.  Craigo, 
22  S.  D.  417,  118  N.  W.  712;  Snyder 
17.  Emerson,  19  Utah  319,  57  Pac.  300), 
and  must  be  made  when  requested 
(Craigo  P.  Craigo,  22  S.  D.  417,  118 
N.  W.  712;  Lyon  v.  Plankinton  Bank, 
15  S.  D.  400,  89  N.  W.  1017),  and 
since  plaintiff  may  prove,  without  plead- 
ing, any  affirmative  matter  in  avoid- 
ance of  the  new  matter  pleaded  in  an- 
swer, the  question  of  whether  or  not 
facts  existed  wTiich  would  make  the 
affirmative  defense  pleaded  in  the  an- 
swer unavailing  is  therefore  an  issue 
raised  by  the  law  upon  the  answer,  and 
a  finding  of  such  facts  is  therefore 
within  the  issues  (Peck  V.  Noee,  154 
Cal.  351,  97  Pac.  865). 

A  finding  as  to  attorney's  fees  in  a 
foreclosure  of  a  mechanic's  lien  is  not 
beyond  the  issue  and  thus  should  be 
disregarded  though  there  is  no  issue 
of  fact  raised  by  the  pleadings  in  refer- 
ence thereto,  as  "the  law  imposes  upon 
the  court  the  duty  of  determining 
whether  attorney's  fees  should  be  al- 
lowed, and  if  so,  for  what  amount,  and 
upon  this  question  each  party  has  the 
right  to  introduce  evidence."     Hooper 
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V.  Fletcher,  145  Cal.  375,  379,  79  Pae. 
418. 

36.  Cal. — Bank  of  Visalia  v.  Smith, 
146  Cal.  398,  81  Pac.  542;  Lillis  v.  Emi- 
grant Ditch  Co.,  95  Cal.  553,  566,  30 
Pac.  1108;  Phelan  V.  Gardner,  43  Cal. 
306.  N.  Y. — House  v.  Lockwood,  137 
N.  Y.  259,  33  N.  E.  595;  People  V. 
Johnson,  38  N.  Y.  63.  Wis.— Moehlen- 
pah  V.  Mayhew,  138  Wis.  561,  119  N.  W. 
826;  Lathrop  V.  Knapp,  37  Wis.  307. 

"Such  findings  outside  of  any  issue 
in  the  case  is  only  a  declaration,  made 
by  the  judge  who  tried  the  former 
action,  of  his  opinion  formed  upon  the 
evidence  that  he  had  heard  (Lillis  V. 
Emigrant  Ditch  Co.,  95  Cal.  553),  and 
has  no  greater  dignity  as  evidence  than 
hearsay."  Bank  of  Visalia  v.  Smith, 
146  Cal.  398,  81  Pac.  542. 

37.  Gamache  v.  South  School  Dist., 
133  Cal.  145,  65  Pac.  301. 

38.  Ind.— Major  v.  Miller,  165  Ind. 
275,  75  N.  E.  159.  la. — ^British  Amer. 
Assur.  Co.  v.  Neil,  76  Iowa  645,  41 
N.  W.  382.  Mont.— O 'Brien  v.  Drink- 
enberg,  41  Mont.  538,  111  Pac.  137; 
Goon  V.  Procter,  27  Mont.  526,  71  Pac. 
1003).  Ore. — Reade  i\  Pacific  Supply 
Assn.,  40  Ore.  60,  66  Pac.  443. 

"A  finding  containing  more  facts 
than  the  plaintiff  is  required  to  prove 
is  not  illj  provided,  of  course,  the 
facts  are  connected  with  the  main  is- 
sue, support  it,  and  do  not  establish  a 
distinct  and  independent  cause  of  ac- 
tion." Cleveland,  etc.  Co.  v.  Closser, 
126  Ind.  348,  26  N.  E.  159,  9  L.  R.  A. 
154,  22  Am.  St.  Eep.  593. 

Where  the  judgment  is  right  upon  the 
facts  found,  the  mere  fact  that  a  find- 
ing, which  is  a  conclusion  and  without 
the  issues  (Kriess  v.  Faron,  118  Cal.  142, 
50  Pac.  388),  or  that  the  trial  court 
has  drawn  from  facts  properly  in  the 
case  for  other  purposes,  are  erroneous 
legal  conclusions  as  to  a  question  not 
necessarily  involved  in  the  case  or  es- 
sential to  its  determination,  and  is  not 
ground  for  reversal  (Knoch  V.  Von 
Bernuth,  145  N.  Y.  643,  40  N.  E.  398). 
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in  the  pleadings,^^  or  the  facts  agreed  to  by  the  parties,  are  a  nullity 
and  cannot  overcome  such  admitted  or  agreed  facts,*"  and  cannot  be 
looked  to  in  support  of  the  judgment,  and  to  that  extent  the  judgment 
is  against  law.*^  It  is  proper,  however,  for  the  court  to  make  a  finding 
that  the  plaintiff  waived  one  of  the  causes  of  action  on  the  trial.*^ 

Whether  Findings  Within  Issues  Determined  by  Pleadings.  -While  wheth- 
er a  finding  is  within  the  issues  is  to  be  determined  from  an  inspection 
of  the  pleadings,*^  not  from  a  recital  in  the  decree,**  it  is  not  necessary 
that  the  findings  be  confined  to  the  issues  in  the  petition;  if  they  are 
proper  under  all  the  pleadings  they  are  pertinent.*^ 

If  a  finding  is  a  conclusion  from  other  facts  alleged,  such  finding 


39.  Ala. — Betancourt  v.  Eberlin,  71 
Ala.  461.  Kan. — Brenner  v.  Bigelow,  8 
Kan.  496.  N.  Y.— Brooklyn  Hts.  E. 
Co.  V.  Brooklyn  City  E.  Co.,  135  N.  Y. 
Supp.    991. 

See  supra,  II. 

Since  a  denial  that  the  trespasses 
were  knowingly  and  wilfully  committed 
is  an  admission  that  they  were  com- 
mitted and  that  they  were  wrongful 
and  unlawful,  a  finding  contrary  to  such 
admission  is  unsupported.  Wagoner  v. 
Silva,  139  Oal.  559,  73  Pac.  433. 

40.  Seward  v.  Eheiner,  2  Kan.  App. 
95,  43'  Pac.  423. 

41.  Faulkner  v.  Eondoni,  104  Cal. 
140,  37  Pac.  883;  Traverso  v.  Tate,  83 
Cal.  170,  22  Pac.  1082;  Brooklyn  Hts. 
E.  Co.  V.  Brooklyn  City  E.  Co.,  135 
N.  Y.  Supp.  991. 

42.  Barie  Dry  Goods  Co.  i:  Casler, 
138  Mich.  172,  101  N.  W.  215. 

43.  Johnson  v.  Hosford,  110  Ind. 
572,  10  N.  E.  407,  12  N.  E.  522;  Clarke 
V.  Thorpei  Bros.,  117  Minn.  202,  135 
N.  W.  387;  Dean  v.  Hutchings,  40 
Minn.  31,  41  N.  W.  240  (unless  the 
parties  by  consent  litigate  other  issues). 

Implied  Issues. — Parties  may  enlarge 
the  issues  made  in  the  pleadings  by 
mutually  trying  out  other  issues.  A 
finding  in  conformity  therewith  is  not 
beyond  the  issues  (Avery  Mfg.  Co.  V. 
Lambertson,  74  Kan.  304,  86  Pac.  456; 
Dean  v.  Hutchings,  40  Minn.  31,  41  N. 
W.  240).  That  is  to  say,  it  cannot  be 
maintained  that  a  finding  is  not  within 
the  issues  where  the  cause  was  tried 
without  objection  upon  the  theory  that 
such  issue  was  the  principal  one  in- 
volved and  the  court  made  findings 
thereon.  If  the  plaintiff  desires  to  take 
advantage  of  the  fact  that  the  matter 
is  not  in  issue,  he  should  not  only  re- 
frain from  giving  evidence  thereto,  but 
should  object  to  defendant  introducing 


evidence  thereto.  Pehl  v.  Fanton,  17 
Cal.  App.  247,  119  Pac.  400.  But  in 
Marshall  v.  Golden  Fleece  M.  Co.,  16 
Nev.  156,  176,  it  is  held  that  though 
evidence  was  submitted  as  to  an  issue 
outside  the  pleadings  and  defended 
upon  the  theory  that  the  pleadings  were 
sufficient  to  authorize  evidence  as  to 
such  implied  issue,  the  court  could  not 
make  any  finding  upon  such  issues. 

44.  Johnson  t:  Hosford,  110  Ind.  572, 
12  N.  E.  522,  10  N.  E.  407,  the  court 
saying:  "It  is  quite  clear  that  the  court 
could  not  make  a  judgment  stand  with- 
in the  issue  by  a  mere  recital,  if,  upon 
an  inspection  of  the  pleadings,  it  ap- 
peared to  be  outside  of  them;  and  the 
converse  must  be  true,  that  if  the  find- 
ing and  judgment  are  within  the  issues, 
the  mistake  of  the  court  in  stating  in 
the  recital  of  the  decree,  that  the  judg- 
ment is  upon  a  pleading  not  in  the 
record,  cannot  take  the  finding  and 
judgment  outside  the  issues." 

45.  Boynton  v.  Hardin,  9  Kan.  App. 
166,  58  Pac.  1007. 

The  allegations  of  a  reply  are  to  be 
construed  in  "connection  with  those 
set  forth  in  the  petition,  in  determin- 
ing whether  or  not  the  pleadings"  sup- 
port the  findings,  and  if  the  whole 
taken  together  is  inconsistent  with  the 
findings,  the  latter  cannot  be  sustained. 
"The  fact  that  the  statute  provides  that 
these  statements  in  the  reply  shall  be 
deemed  controverted  without  further  de- 
nial, does  not  warrant  the  court  in  dis- 
regarding the  reply."  Solt  v.  Ander- 
son, 63  Neb.  734,  89  N.  W.  306,  modify- 
ing 62  Neb.  153,  86  N.  W.  1076. 

The  defendant  cannot  set  up  that  cer- 
tain findings  were  outside  of  the  issues 
made  by  the  pleadings  where  the  facts 
found  are  alleged  in  his  answer.  Eiver- 
side  Land,  etc.  Co.  v.  Jensen,  73  Cal. 
550,  15  Pac.  131. 
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is  not  objectionable  because  not  supported  by  the  pleadings.'*^ 

A  finding,  however,  corresponds  with  the  pleadings  though  the 
pleadings  are  general  and  indefinite,  if  the  pleadings  cannot  be  said 
not  to  include  the  matter  found,  especially  where  evidence  as  to  the 
matter  found  was  admitted  without  objection.'*'^ 

9.  Findings  Must  Cover  All  Material  Issues.  —  a.  In  General. 
Not  only  must  the  findings  be  responsive  to  and  within  the  issues  made 
by  the  pleadings,'**  but  unless  waived,*^  in  order  to  support  the  judg- 
ment, the  court  must  find  upon  all  the  material  issues  of  fact  in  the 
case  raised  by  the  pleadings,-"^"  or  at  least  must  cover  sufficient  of  the 


46.  Hunt  V.  Davis,  135  Cal.  31,  66 
Pac.  957. 

47.  O'Connell  v.  Main,  etc.  Co.,  90 
Cal.  515j  27  Pac.  373. 

If  a  pleading  be  so  indefinite  and 
uncertain  that  the  opposite  party  can- 
Bot  determine  the  precise  nature  of  the 
charge  or  defense,  he  should  move  to 
make  it  more-  definite  and  certain,  or 
the  court  will  be  authorized  to  make 
any  finding  of  fact  which  the  pleading, 
however  general,  upon  any  fair  con- 
struction will  authorize.  Smith  &  Co. 
V.  Woodruff,  1  Handy  (Ohio)  279,  12 
Ohio  Dee.  (Reprint)  140. 

48.  See  supra,  VII,  E>  8. 

49.  See  i7ifra,  X. 

50.  U.  S.— The  E.  A.  Packer,  140  U.  S. 
360,  366,  11  Sup.  Ct.  794,  35  L.  ed.  453; 
Towle  P.  First  Nat.  Bank,  153  Fed. 
566,  82  C.  C.  A.  520;  Anglo-Amer.  Land, 
etc.  Co.  17.  Lombard,  132  Fed.  721,  68 
C.  C.  A.  89.  Ala. — Betancourt  t\  Eber- 
lin,  71  Ala.  461.  Cal.— Colby  v.  Title 
Ins.  &  T.  Co.,  160  Cal.  632,  117  Pac. 
913,  35  L.  E.  A.  (N.  S.)  813;  Banning 
V.  Kreiter,  153  Cal.  33,  94  Pac.  246; 
Senior  v.  Anderson,  138  Cal.  716,  72 
Pac.  349;  Fink  v.  Fink,  137  Cal.  559, 
70  Pac.  628;  Chetwood  i>.  Calif.  Nat. 
Bank,  113  Cal.  414,  45  Pac.  704;  Malone 
V.  Bosch,  104  Cal.  680,  38  Pac.  516; 
Murphy  p.  Bennett,  68  Cal.  528,  9  Pac. 
738;  Black  v.  Police  Comrs.,  17  Cal, 
App.  310,  119  Pac.  674;  Cargnani  v. 
Cargnani,  16  Cal.  App.  96,  116  Pac.  306. 
Idaiio. — Lorenzi  v.  Star  Market  Co.,  19 
Idaho  674,  115  Pac.  490;  Later  t\  Hay- 
wood, 14  Idaho  45,  93  Pac.  374;  State 
V.  Baird,  13  Idaho  29,  ,88  Pac.  233; 
Wood  v.  Broderson,  12  Idaho  190,  85 
Pac.  490.  111. — Semple  v.  Hailman,  8 
111.  131.  Ind.— Fletcher  v.  Martin,  126 
Ind.  55.  25  N.  E.  886;  Kehr  v.  Hall,  117 
Ind.  405,  20  N.  E.  279;  Light  v. 
Schneck's  Est.  (Ind.  App.),  86  N.  E. 
442.     Mich. — Schelske  v.  Orange  Twp., 
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147  Mich.  135,  110  N.  W.  506;  Hudson 
v.  Roos,  76  Mich.  173,  42  N.  W.  1099. 
Minn. — Miller  v.  Chatterton,  46  Minn. 
338,  48  N.  W.  1109;  Eoussain  v.  Patten, 
46  Minn.  308,  48  N.  W.  1122;  Lowell 
17.  North,  4  Minn.  32.  Mo. — I)owning 
V.  Bourlier,  21  Mo.  149;  Pratt  V.  Rogers, 
5  Mo.  51;  Burgess  v.  Mercantile,  etc. 
Co.,  114  Mo.  App.  169,  89  S.  W.  568; 
German-Amer.  Ins.  Co.  v.  Tribble,  86 
Mo.  App.  546.  Mont. — Helena  v.  Hale, 
38  Mont.  481,  100  Pac.  611;  Estill  V. 
Irvine,  10  Mont.  509,  26  Pac.  1005, 
Neb. — Clark  v.  Neumann,  56  Neb.  374, 
76  N.  W.  892.  N.  Y.— Schmitz  v.  Brook- 
lyn El.  E.  Co.,  Ill  App.  Div.  308, 
97  N.  Y.  Supp.  791;  Sixth  Ave.  R. 
Co.  V.  Gilbert  El.  R.,  11  Jones  &  S.  292, 
affirmed,  71  N.  Y.  430.  N.  D.— Gull 
River  L.  Co.  v.  School  Dist.,  1  N.  D, 
408,  48  N.  W.  340.  Ohio.— Jones  v. 
Brown,  11  Ohio  St.  601 ;  .  Leach  V. 
Church,  10  Ohio  St.  148.  Ore.— Darling 
v.  Miles,  57  Ore.  593,  111  Pac.  702,  112 
Pa<5.  1084;  Henderson  v.  Reynolds,  57 
Ore.  186,  110  Pac.  979;  Moody  v.  Rich- 
ards, 29  Ore.  282,  45  Pac.  777,  ap- 
proved and  followed  in  Daly  v.  Larsen, 
29  Ore.  535,  46  Pac.  143;  Jameson  v. 
Coldwell,  25  Ore.  199,  35  Pac.  245. 
S.  C— Haller  v.  Rock  Hill  School  Dist., 
60  S.  C.  41,  38  S.  E.  220.  S.  D.— Me- 
Pherson  v.  Swift,  22  S.  D.  165,  116  N. 
W.  76;  Missouri  River  Tel.  Co.  v. 
Mitchell,  22  S.  D.  191,  116  N.  W.  67; 
Taylor  v.  Vandenberg,  15  S.  D.  480,  90 
N.  W.  142;  Cassill  v.  Morrow,  13  S.  D. 
109,  82  N.  W.  418.  Tex.— State  ex  rel. 
Sutherland  v.  Pease  (Tex.  Civ.  App.), 
147  S.  W.  649.  Utah.— Munsee  v.  Mc- 
Kellar,  39  Utah  282,  116  Pac.  1024; 
Dillon  Imp.  Co.  v.  Cleaveland,  32  Utah 
1,  88  Pac.  670;  Everett  V.  Jones,  32 
Utah  489,  91  Pac.  360;  Mitchell  V. 
Jensen,  29  Utah  346,  81  Pac.  165. 
Wash. — Potwin  v.  Blasher,  9  Wash.  460, 
37  Pac.  710.  Wis. — Brenger  v.  Brenger, 
142   Wis.   26,   37,   125   N.  W.   109;   Ga- 
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issuer  raised   by  the   pleadings   to  sustain  the   judgment,"^^   whether 


lusha  V.  Sherman,  105  Wis.  263,  81 
N.  W.  495,  47  L.  R.  A.  417. 

Issues  Only,  Not  Allegations  Require 
Findings. — "It  is  not  necessarj^  m  every 
case  that  there  should  be  findings  upon 
all  the  allegations  of  the  complaint. 
The  findings  must  respond  to  the  issues 
only,  and  the  true  rule  is  that  there 
must  be  a  finding  upon  every  material 
fact  alleged  in  the  complaint  and  con- 
troverted.by  the  answer,  provided  it  is 
necessary  to  support  the  judgment  ren- 
dered in  the  action."  Bell  v.  Adams, 
150  Cal.  772,  90  Pae.  118. 

Special  Finding  Analogous  to  Special 
Verdict  in  This  Respect. — In  Towle  v. 
First  Nat.  Bank  of  Boston,  153  Fed. 
566,  82  C.  C.  A.  520,  the  court  said: 
"Special  findings  by  a  trial  judge  in 
actions  at  law  made  pursuant  to  the 
provisions  of  Act  March  3,  1865,  c.  86, 
13  Stat.  501,  when  a  jury  has  been 
waived  have  the  same  effect  as  special 
verdicts  of  a  jury.  .  .  .  The  lat- 
ter must  embrace  a  finding  on  every 
material  issue  joined  in  the  case.  .  :  . 
When  findings  are  not  made  on  all  the 
material  issues,  the  result  is  a  mistrial 
and  the  cause  must  be  remanded  for  a 
new  trial." 

In  Taylor  v.  Vandenberg,  15  S.  D. 
480,  90  N.  W.  142,  the  court  said: 
"It  is  certainly  quite  as  important  that 
the  court,  when  trying  a  case  without 
a  jury,  should  find  upon  all  the  issues 
as  that  the  jury  should  do^  so  in  find- 
ing a  general  or  special  verdict." 

Where  the  court  submits  two  issues 
to  a  jury,  the  court  should  find  upon 
the  issues  not  thus  disposed  of  by  the 
jury.  Estate  of  McKenna,  138  Cal.  439, 
71  Pac.  501. 

The  omission  of  a  finding  upon  a 
material  fact  from  the  written  findings 
is  not  ground  for  reversal  where  the 
court  actually  found  such  fact  and  such 
finding  appears  in  the  bill  of  exceptions. 
Hawkes  v.  Dodge,  etc.  Co.,  11  Wis.  188. 

Action  for  Breach  of  Contract. — The 
rule  that  it  is  necessary  for  the  trial 
court  in  an  action  tried  before  it  to 
state  the  findings  of  fact  upon  all  the 
material  issues  involved  in  the  plead- 
ings "would  seem  to  imply  that  the 
court  should  find  and  state  the  facts 
constituting  the  primary  right  of  ac- 
tion or  defense,  the  corresponding  duty 
and  breach  thereof,  and  the  injury  re- 
sulting therefrom,  and  as  a  conclusion 


deducible  from  the  facts  so  found,  the 
law  applicable  thereto.  The  findings 
when  so  made,  filed,  and  entered  of 
record  in  the  journal,  become  a  part  of 
the  judgment-roll,  and  constitutes  the 
foundation  which  supports  the  judg- 
ment." Moodv  V.  Eichards,  29  Ore. 
282,  45  Pac.  777. 

Non-payment  of  services  must  be 
found  in  action  for  reasonable  value  of 
legal  services,  where  not  waived.  Har- 
lan V.  Lambert  (Cal.  App.),  125  Pac. 
1079. 

Where  a  party  waives  one  of  two 
causes  of  action,  it  is  proper  for  the 
court  to  make  a  finding  of  such  fact, 
it  being  a  material  incident  of  the  trial. 
Barie  Dry  Goods  Co.  v.  Casler,  138 
Mich.  172,  101  N.  W.  215. 

Amendment. — Failure  of  the  court  to 
find  upon  all  the  material  issues,  can- 
not be  cured  by  a  statute  of  jeofails. 
Pratt  V.  Eogers,  5  Mo.  51. 

Special  findings  upon  surplusage  in 
the  complaint  are  unnecessary  and  fu- 
tile. State  V.  Scott,  171  Ind.  349,  86 
N.  E.  409. 

Impertinent  or  Irrelevant  Matters 
Put  in  Issue  by  Pleadings. — A  state- 
ment in  the  petition,  and  denial  in  the 
answer,  do  not  necessarily  present  one 
of  the  issues  in  the  case.  "It  may 
be  a  matter  wholly  foreign  to  the  case, 
something  which  the  court  would  be 
compelled  upon  motion  to  strike  out  as 
impertinent  or  irrelevant."  But  be- 
cause a  party  "has  not  seen  fit  by 
motion  to  shape  his  adversary's  plead- 
ing into  technical  accuracy,  it  does  not 
follow  that  a  larger  burden  is  east  upon 
the  court  ...  in  the  finding  of 
facts.  It  is  enough,  if  the  court  has 
found  upon  all  the  facts  put  in  issue 
by  the  pleadings,  material  to  the  con- 
troversy." McCandliss  v.  Kelsey,  16 
Kan.  557. 

51.  Cochise  County  l\  Copper  Queen 
Co..   8   Ariz.   221,   71   Pac.   946. 

Thus,  while  a  special  finding  did  not 
warrant  a  conclusion  of  law  or  a  judg- 
ment on  one  of  three  paragraphs  of  a 
complaint,  where  it  was  clear  that  the 
judgment  rested  on  the  other  two  par- 
agraphs, and  the  findings  recited  all 
the  facts  necessary  to  be  established 
to  sustain  all  the  allegations  of  such 
paragraphs  of  the  complaint,  and  such 
paragraphs  were  sufficient  to  withstand 
a  demurrer  for  want  of  facts,  it  was 
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such  issues  arise  upon  allegations  in  the  complaint  and  denials  in  the 
answer,^-  upon  a  cross-complaint,^^  or  upon  an  affirmative  defense 
pleaded  in  the  answer,^*  or  upon  a  counterclaim  denied  or  treated  as 
denied  by  the  plaintiff,^^  and  regardless  of  the  insufficiency  of  evidence 
to  support  the  material  issues,  or  even  though  no  evidence  had  been 
introduced.  If  the  evidence  is  insufficient,  or  if  there  is  no  evidence 
in  their  support,  the  findings  of  fact  should  be  against  the  party  upon 
whom  rests  the  burden  of  proof.^®  All  that  is  required,  however,  is 
that  all  material  issues  are  substantially  covered  by  the  findings.^^ 

A  judgment  based  upon  findings  which  do  not  determine  all  the 
material  issues  of  fact  is  a  decision  "against  law,"  and  can  be  suc- 
cessfully assailed  on  a  motion  for  a  new  trial,^^  or  is  ground  for  re- 


held  that  the  court  did  not  err  in  its 
conclusions  of  law.  Pittsburgh-Colum- 
bia Oil,  etc.  Co.  V.  Broyles,  46  Ind.  App. 
3,  91  N.  E.  754. 

52.  Cal.— Colby  v.  Title  Ins.,  etc.  Co., 
160  Cal.  638,  117  Pac.  913;  Bell  v. 
Adams,  150  Cal.  772,  90  Pac.  118; 
Dieterle  v.  Bekin,  143  Cal.  683,  77  Pac. 
664;  Laekmann  u.  Kearney,  142  Cal. 
112,  75  Pac.  668;  Leviston  v.  Ryan,  75 
Cal.  293,  17  Pac.  239.  Ind.— Mauzy 
V.  Flint,  42  Ind.  App.  386,  83  N.  E. 
757.  Utah. — Dillon  Imp.  Co.  v.  Cleave- 
land,  33  Utah  1,  88  Pac.   670. 

Finding  upon  issue  implied  from  un- 
controverted  new  matter.  See  supra, 
note   35,   next   preceding. 

53.  Cargnani  v.  Cargnani,  16  Cal. 
App.   96,   i6  Pac.   306. 

But  where  the  court  finds  upon  a 
cross-complaint,  omitting  to  find  upon 
issues  presented  in  the  answer,  but  not 
in  the  cross-complaint,  and  there  is  no 
finding  that  the  averments  in  the  an- 
swer are  true,  judgment  will  be  re- 
versed for  want  of  findings  on  all  mate- 
rial issues  raised  by  the  pleadings. 
Demick  r.  Cuddihy,  72  Cal.  110,  12  Pac. 
287,  13  Pac.  166. 

54.  Cal.— Phipps  v.  Harlan,  53  Cal. 
87.  Idaho. — Wood  v.  Broderson,  12 
Idaho  190,  85  Pac.  490;  Carson  v. 
Thews,  2  Idaho  176,  179,  9  Pac.  605. 
Minn. — Dahnsen  v.  Gilbert,  55  Minn. 
334,  56  N.  W.  1117.  Mo.— Farrar  -v. 
Lyon,  19  Mo.  122.  Mont. — Quirfflan  v. 
Calvert,  31  Mont.  115,  77  Pac.  428. 
S.  C. — Hankinson  V.  Hankinson,  61  S.  C. 
193,  39  S.  E.  385.  Utah.— Dillon  Imp. 
Co.  V.  Cleaveland,  32  Utah  1,  88  Pac. 
670. 

Affirmative  matter  set  up  in  the  an- 
swer is  not  included  in  a  general  find- 
ing that  all  the  allegations  of  the  com- 
plaint   are    true;    and,    notwithstanding 
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the  doctrine  of  implied  findings,  no 
finding  can  be  implied  as  to  an  inde- 
pendent issue  raised  for  the  first  time 
in  the  answer  when  a  specific  finding 
thereon  is  requested.  Quinlan  v,  Cal- 
vert, 31  Mont.  115,  77  Pac.  428. 

The  court  in  effect  finds  that  the  al- 
legations of  the  answer  are  not  sus- 
tained, where  it  finds  in  favor  of  the 
plaintiff  and  against  the  defendant  on 
all  the  issues.  Custer  County  Bank  v. 
Custer  County,  18  S.  D.  274,  100  N.  W. 
424. 

Where  a  separate  defense  is  covered 
by  a  general  denial,  there  is  no  error 
in  the  refusal  of  a  court  to  make  a 
finding  upon  the  matters  alleged  in  the 
so-called  "separate  defense."  Black  t\ 
Black,  74  Cal.  520,  16  Pac.  311. 

55.  Lowe  V.  Turpie,  147  Ind.  652,  44 
N.  E.  25,  47  N.  E.  150,  37  L.  R.  A. 
233;  Everett  v.  Jones,  32  Utah  489,  91 
Pac.  360;  Dillon  Imp.  Co.  v.  Cleave- 
land, 32  Utah  1,  88  Pac.  670. 

56.  Golson  v.  Dunlap,  73  Cal.  157, 
14  Pac.  576  (a  mere  finding  that  there 
was  no  evidence  upon  a  certain  issue 
is  no  finding  of  fact);  Everett  v.  Jones, 
32  Utah  489,  91  Pac.  360;  Dillon  Imp. 
Co.  V.  Cleaveland.  32  Utah  1,  88  Pac. 
670.     See  infra,  YU,  E,  9,  c. 

57.  Aydellatte  v.  Billing,  8  Cal. 
App.  673,  97  Pac.  698. 

58.  Cal.— Knoch  t\  Haizlip,  163  Cal. 
146,  124  Pac.  998;  Kusel  v.  Kusel,  147 
Cal.  52,  81  Pac.  297;  Power  v.  Fair- 
banks, 146  Cal.  611,  80  Pac.  1075; 
Kaiser  v.  Dalto,  140  Cal.  167,  73  Pac. 
828;  Cargnani  i'.  Cargnani,  16  Cal.  App. 
96,  116  Pac.  306;  Aydelatte  v.  Billing, 
8  Cal.  App.  673,  97  Pac.  698;  Societa 
Di  Mutuo  Socorso  v.  Mantel,  1  Cal. 
App.  107,  81  Pac.  659.  Idaho. — Brown 
V.  Macey,  13  Idaho  451,  90  Pac.  339, 
ground  for  new  trial.     S.  D. — See  Tay- 
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versal    on    appeaP^    if    proper    exception    lias    been    taken    thereto. 


lor  t:  Vandenberg,  15  S.  D.  4S0,  90  N. 
W.   142. 

It  is  undoubtedly  true  that  if  the 
trial  court  "neglects  or  refuses,  on  re- 
quest, to  make  a  finding  one  way  or 
the  other  on  a  question  of  fact  mate- 
rial to  the  determination  of  the  cause, 
when  evidence  has  been  adduced  on  the 
subject,  an  exception  to  such  refusal 
taken  in  time  and  properly  presented 
by  a  bill  of  exceptions  may  be  con- 
sidered here  on  appeal.  So,  too,  if  the 
court,  against  remonstrance,  finds  a 
material  fact,  which  is  not  supported 
by  any  evidence  whatever,  an  exception 
is  taken,  a  bill  of  exceptions  may  be 
used  to  bring  up  for  review  the  ruling 
in  that  particular.  In  the  one  case  the 
refusal  to  find  would  be  equivalent  to 
a  ruling  that  the  fact  was  immaterial; 
and  in  the  other,  that  there  was  some 
evidence  to  prove  what  is  found  A/hen 
in  truth  there  was  none.  Both  these 
are  questions  of  law,  and  proper  sub- 
jects for  review,  in  an  appellate  court- 
But  this  rule  does  not  apply  to  mere 
incidental  facts  which  only  amount  to 
evidence  bearing  upon  the  ultimate 
facts  of  the  case."  The  Frances 
Wright,  105  U.  S.  381,  387,  26  L.  ed. 
1100. 

It  cannot  be  said  that  the  trial  court 
in  making  certain  findings  in  favor  of 
the  defendants,  necessarily  found  the 
allegations  of  the  complaint  against  the 
plaintiff,  where  plaintiff  requested  the 
court  to  make  the  necessary  findings 
upon  the  omitted  issues  in  order  to 
bring  before  the  appellate  court  the 
theory  upon  which  they  proceeded  and 
the  court  refused.  Taylor  r.  Vanden- 
berg, 15  S.  D.  480,  90  N.  W.  142. 

Decision  Against  Law. — In  Knight  v. 
Eoehe,  56  Cal.  15,  the  court  said: 
*' "Whatever  else  may  be  meant  by  the 
expression  'decision  against  law,'  we 
think  there  is  no  doubt  that  it  includes 
a  case  where  the  decision  is  based  upon 
findings  which  do  not  determine  all  of 
the  material  issues  of  fact  raised  by  the 
pleadings."  See  Nuttall  v.  Lovejoy, 
90  Cah  163,  27  Pae.  69. 

Additional  Findings. — In  some  juris- 
dictions, however,  the  proper  remedy  is 
not  by  motion  for  a  new  trial,  but  to 
apply  to  the  judge  who  heard  the  case 
to  complete  the  record  by  making  ad- 
ditional findings.  Warner  v.  Foote,  40 
Minn.  176,  41  K  W.  935.     See  Eaken 


V.  McCraith,  2  Wash.  Ter.  112,  3  Pac. 
838 

59.  U.  S.— The  E.  A.  Packer,  140 
U.  S.  360,  11  Sup.  Ct.  794,  35  L.  ed- 
453;  Tyng  v.  Grinnell,  92  U.  S.  467, 
23  L.  ed.  733;  Towle  v.  First  Nat.  Bank, 
153  Fed.  566,  82  C.  C.  A.  520.  Cal. 
Kusel  V.  Kusel,  147  Cal.  52,  81  Pac. 
297;  Polk  v.  Boggs,  122  Cal.  114,  54 
Pac.  536;  Haight  v.  Tryon,  112  Cal.  4, 
44  Pac.  318;  Adams  v.  Helbring,  107 
Cal.  298,  40  Pac.  422;  Brison  v.  Brison, 
90  Cal.  323,  27  Pac.  186;  Monterey 
County  V.  Cushing,  83  Cal.  507,  23  Pac. 
700;  Connolly  t\  Hingley,  82  Cal.  642, 
23  Pac.  273.  Idaho.— Later  v.  Hay- 
wood, 14  Idaho  45,  93  Pac.  374;  Brown 
V.  Macey,  13  Idaho  451,  90  Pac.  339; 
State  t\  Baird,  13  Idaho  126,  89  Pac. 
298;  Wood  v.  Broderson,  12  Idaho  190, 
85  Pac.  490.  Minn. — McCarthy  v. 
Groff,  48  Minn.  325,  51  N.  W.  218; 
Eoussain  v.  Patten,  46  Minn.  308,  48 
N.  W.  1122.  Mo. — Pratt  V.  Rogers,  5 
Mo.  51;  Nichols  v.  Carter,  49  Mo.  App. 
401-  Mont.— Estill  v.  Irvine,  10  Mont. 
509,  26  Pac.  1005.  Ore. — Lewis  v.  First 
Xat.  Bank,  46  Ore.  182,  78  Pac.  990. 
S.  D.— Craigo  v.  Craigo,  22  S.  D.  417, 118 
K  W.  712;  McPherson  v.  Swift,  22  S.  D. 
165,  116  N.  W.  76;  Taylor  v.  Vanden- 
berg, 15  S.  D.  480,  90  N.  W.  142.  Utah- 
Dillon  Imp.  Co.  V.  Cleaveland,  32  Utah 
1,  7,  88  Pac.  670. 

In  Tavlor  v.  Vandenberg,  15  S.  D. 
480,  90  N.  W.  142,  the  court  said:  "It 
is  .  .  -  clearly  the  duty  of  the 
trial  court  to  make  findings  upon  every 
issue  raised  by  the  pleadings,  and  its 
failure  to  do  so  is  error,  for  which  a 
new  trial  should  be  granted,  or  the  case 
sent  back,  with  directions  that  the 
court  make  findings  upon  all  the  is- 
sues." 

California. — ^But  in  order  that  this  ob- 
jection may  be  considered,  it  must  be 
designated  as  one  of  the  grounds  in  the 
notice  of  intention  to  move  for  a  new 
trial.  Polk  V.  Boggs,  122  Cal.  114,  54 
Pae.  536;  Haight  v.  Tryon,  112  Cal.  4, 
44  Pac.  318-  No  such  practice  as  an 
exception  to  the  refusal  of  the  court 
upon  request  of  a  party  to  make  find- 
ings upon  certain  issues  is  provided  by 
the  California  Code;  and  hence,  it  can- 
not be  urged  on  appeal  as  a  matter  of 
law.  Haight  V.  Tryon,  112  Cal.  4,  44 
Pac.  318. 

Under  the  Idaho  statute,  specific  at- 
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The  general  rule  is  satisfied,  if  all  the  facts  essential  to  a  recovery, 
and  which  are  controverted  by  the  evidence  upon  the  trial,  are  espe- 
cially found,  that  is,  findings  may  be  sufficient  though  they  do  not  find 
all  the  facts,  which,  though  put  in  issue  in  the  pleadings,  are  yet  not 
controverted  on  the  trial,  by  the  evidence,®*'  or  on  the  other  hand,  are 
established  by  the  undisputed  evidence,"  admitted  by  the  pleadings,®- 


tention  to  the  fact  that  the  findings  do 
not  respond  to  all  the  material  issues 
made  is  not  required.  Brown  v,  Macey, 
13  Idaho  451,  90  Pac.  339. 

60.  Cal. — Eopes  i\  Bosenf eld's  Sons, 
145  Cal.  671,  79  Pac.  354;  Macomber  v. 
Bigelow,  126  Cal.  9,  58  Pac.  512;  Wise 
r.  Burton,  73  Cal.  174,  14  Pac.  683; 
Eeeder  v.  Wells,  14  Cal.  App.  790,  113 
Pac.  342.  Mo. — ^Burgess  t\  Mercantile, 
etc.  Co.,  114  Mo.  App.  169,  187,  89 
S.  W.  568.  Mont.— Smith  v.  DufP,  39 
Mont.  374,  102  Pac.  981,  133  Am.  St. 
Rep.  582;  Gallatin  Canal  Co.  v.  Lay, 
10  Mont.  528,  26  Pac.  1001.  S.  D. 
Roblin  V.  Palmer,  9  S.  D.  36,  67  N.  W. 
949. 

In  Wise  P.  Burton,  73  Cal.  175,  14 
Pac.  683,  the  rule  was  stated  as  fol- 
lows: "This  court  will  not  reverse  for 
want  of  a  finding  on,  an  issue,  where 
there  is  no  evidence  in  relation  to  such 
issue. ' ' 

In  Eeeder  v.  Wells,  Fargo  &  Co.,  14 
Cal.  App.  790,  113  Pac.  342,  the  trial 
court  failed  to  find  upon  an  issue  pre- 
sented by  a  defense  that  there  was  a 
contract  made  between  the  plaintiff  and 
defendant  limiting  the  latter 's  liability 
as  a  common  carrier,  and  the  court  held 
that  "it  was  not  necessary  for  the 
court  to  make  a  finding  upon  any  issue 
in  support  of  which  no  evidence  was 
offered,  and  it  is  not  shown  that  there 
was  evidence  before  the  court  touch- 
ing the  defense  mentioned.  It  must  be 
presumed  where  there  is  an  absence  of 
a  finding  upon  an  issue  made  by  the 
pleadings  that  no  evidence  was  offered 
or  heard  in  support  thereof  when  none 
is  shown  by  the  record  to  have  been 
so  offered  or  heard.  Therefore,  con- 
ceding that  in  the  third  alleged  de- 
fense a  contract  limiting  liability  was 
sufficiently  pleaded,  nevertheless,  upon 
the  findings  as  made,  it  was  proper  for 
this  court  to  make  the  order  which  was 
made  directing  judgment  to  be  entered 
in  favor  of  plaintiffs." 

61.     Burgess  v.   Mercantile,   etc.   Co., 

114   Mo.   App.   169,   187,   89   S.   W.   568. 

"Where   there   is  no  conflict   in    the 
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evidence  upon  the  issue,  if  a  statement 
of  facts  is  preserved,  no  injury  need 
result  to  the  complaining  party  from 
the  failure  of  the  judge  to  include  it 
in  his  findings."  tkard  v.  Thompson, 
81  Tex.  285,  l6  S.  W.  1019.  See  Eag- 
ley  McWilliams  Lumber  Co.  V.  Hare 
(Tex.  Civ.  App.),  130  S.  W.  864. 

Illustration. — The  omission  to  find  in 
an  action  upon  an  insurance  policy  that 
immediate  notice  of  loss  as  required  by 
the  policy  was  given  where  the  other 
facts  essential  to  a  recovery  are  found, 
is  not  material  if  the  evidence  as  to 
the  notice  of  loss  was  uncontroverted. 
Burgess  v.  Mercantile  Ins.  Co.,  114  Mo. 
App.  169,  89  S.  W.  568. 

62.  Cal. — Goodyear  Eubber  Co.  v. 
Eureka,  135  Cal.  613,  67  Pac.  1043; 
Murphy  v.  Pacific  Bank,  130  Cal.  542, 
62  Pac.  1059;  Higgins  v.  San  Diego  Sav. 
Bank,  129  Cal.  184,  61  Pac.  943;  Gros- 
sini  V.  Perazzo,  66  Cal.  545,  6  Pac.  450; 
Eoussin  t\  Kirkpatrick,  8  Cal.  App.  7, 
95  Pac.  1123.  Ind. — Allen  v.  Hollings- 
head,  155  Ind.  178,  57  N.  E.  917.  Mo. 
Carlisle 's  Admrs.  v.  Mulhern,  19  Mo.  56. 
Mont.— State  v.  Eocky  Mt.  Bell  Tel.  Co., 
27  Mont.  394,  71  Pac.  311.  N.  Y.— Ja- 
cobson  V.  Brooklvn  L.  Co.,  184  N.  Y. 
152,  76  N.  E.  1075;  Brooklyn  Hts.  R. 
Co.  V.  Brooklyn  City  E.  Co.,  135  N.  Y. 
Supp.  991.  Ore. — Jennings  v.  Frazier, 
46  Ore.  470,  80  Pac.  1011;  Moody  v. 
Eichards,  29  Ore.  282,  45"Fac.  777.  S.  D. 
Anderson  V.  Alseth,  8  S.  D.  240,  66 
N.  W.  320.  Wash. — Peterson  v.  John- 
son, 20  Wash.  497,  55  Pac.  932.  Wis. 
Downer  v.  Sexton,  17  Wis.  29;  Hawkes 
V.  Dodge  County  Mut.  Ins,  Co.,  11  Wis, 
188. 

See  supra,  II,  A. 

Wihere  any  or  all  of  the  facts  are 
admitted  by  pleadings,  there  is  no  issue 
thereon  for  trial,  and  in  such  case,  so 
far  as  admitted,  findings  of  fact  are 
unnecessary.  Moody  v.  Eichards,  29  Ore. 
282,  45  Pac.  777, 

A  fact  admitted  by  the  pleadings 
will  be  treated  as  found  in  accordance 
with  these  admissions.  7?t  re  Doyle's 
Estate,  73  Cal.  564,  15  Pae.  125;  State 
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or  by  stipulation  of  the  parties.*'^     Nor  need  there  be  findings  upon 
issues  not  made  by  the  pleadings." 

Furthermore,  if  the  findings  of  the  court  upon  the  affirmative  ease 
are  necessarily  a  complete  negative  of  the  case  as  pleaded  by  the  answer, 
such  findings  are  sufficient,  though  no  finding  is  made  upon  the  issues 
presented  by  an  answer.*'^ 


V.  Rocky  Mt.  Bell   Tel.   Co.,   27   Mont. 
394,  71  Pac.  311. 

Not  Error,  If  Made. — While  it  is  true 
that  undenied  allegations  in  the  plead- 
ings require  no  findings,  it  is  not  error 
to  make  such  findings,  and  the  court 
will  not  assume,  where  made,  that  they 
were  purposely  made  so  as  to  make  it 
burdensome  in  case  the  other  party  de- 
sired to  appeal.  Higgins  t\  San  Diego 
Sav.  Bank,  129  Cal.  184,  61  Pac.  943. 
63.  Cal.— Boyd  i\  Liefer,  144  Cal. 
336,  77  Pac.  953.  Mo. — Webb  v.  Archi- 
bald, 28  S.  W.  80,  admission  of  record. 
Ore.— Moody  v.  Richards,  29  Ore.  282, 
45  Pac.  777;  Brush  t\  East  Portland,  6 
Ore.  281.  Tex.— O 'Rourke  v.  Clopper, 
22  Tex.  Civ.  App.  377,  54  S.  W.  930. 
See  supra,  II,  A. 

Where  defendant's  answer  and  cross- 
complaint  presented  the  same  issues  as 
were  involved  in  motion  to  set  aside  a 
stipulation  in  the  cause,  which  was  re- 
fused, and  as  the  defense  could  not  be 
considered  until  the  stipulation  was  set 
aside,  upon  such  refusal  the  court  could 
only  enter  judgment  in  accordance  with 
its  provisions,  and  finding  upon  such  an- 
swer and  cross-complaint  are  unneces- 
sary. Pacific  Pav.  Co.  i\  Vizelich,  2 
Caf.  App.  515,  83  Pac.  459. 

64.  CaJ. — ^Ward  v.  Sherman,  155  Cal. 
287,  100  Pac.  864;  Glassell  v.  Glassell, 
147  Cal.  510,  82  Pac.  42;  Burton  i\  Mul- 
lerary,  147  Cal.  259,  81  Pac.  544;  Pin- 
heiro  v.  Bettencourt,  17  Cal.  App.  Ill, 
118  Pac.  941.  Idaho. — Kent  r.  Rich- 
ardson, 8  Idaho  750,  71  Pac.  117.  Ind. 
Fletcher  v.  Martin,  126  Ind.  55,  25 
N.  E.  886;  Gowdy  Gas  Well,  etc.  Co.  v. 
Patterson,  29  Ind.  App.  261,  64  N.  E. 
485.  Kan. — McCandliss  V.  Kelsey,  16 
Kan.  557.  Ore. — Boothe  v.  Farmers' 
Nat.  Bank,  53  Ore.  576,  98  Pac.  509, 
101  Pae.  390.  S.  D.— Wolfinger  v. 
Thomas,  22  S.  D.  57,  115  N.  W.  100, 
133   Am.   St.  Rep.  900. 

Thus  where  a  question  of  priority  of 
right  to  the  use  of  water  is  not  put  in 
issue  by  the  pleadings,  it  is  not  error 
for  the  court  to  fail  or  refuse  to  find 
as  to  priority.  Kent  V.  Richardson,  8 
Idaho  750,  71  Pac.  117. 


Facts  not  a  part  of  the  counterclaim 
need  not  be  found  on  motion  for  judg- 
ment based  on  a  confession  of  the  al- 
legations of  the  counterclaim.  Daggs 
V.  Phoenix  Nat.  Bank,  177  U.  S.  549, 
20  Sup.  Ct.  732,  44  L.  ed.  882,  affirming 
5  Ariz.   409,  53   Pac.   201. 

Oregon. — In  Moody  v.  Richards,  29 
Ore.  282,  45  Pac.  777,  the  court  said: 
"It  has  also  been  held  that  if  the 
parties  agree  as  to  the  facts,  and  so 
stipulate,  there  is  no  issue  for  trial 
except  as  to  the  conclusion  of  law 
deducible  therefrom,  and  hence  a  state- 
ment of  facts  by  the  court  is  unneces- 
sary (Frush  V.  East  Portland,  6  Ore. 
281),  but  the  correctness  of  the  rule 
here  announced  may  well  be  doubted, 
for  the  stipulations  are  no  part  of  the 
judgment  roll,  except  when  made  so 
by  a  bill  of  exceptions,  .  .  .  and 
it  would  seem  to  follow  that  a  judg- 
ment entered  in  an  action  tried  without 
the  intervention  of  a  jury,  in  which  no 
statement  of  the  findings  of  fact  by  the 
court  had  been  made  or  filed  with  the 
clerk,  would  have  no  foundation  upon 
which  to  rest." 

A  proper  distinction  exists  between  a 
fact  which  is  material  under  the  issues 
and  a  material  issue  of  fact  under  the 
pleadings.  But  the  rule  requiring  the 
court  to  make  findings  upon  every  mate- 
rial issue  presented  by  the  pleadings 
does  not  require  the  court  to  make  find- 
ings upon  issue  not  raised  by  the  plead- 
ings. Smith  v.  Cleaver,  25  S.  D.  351, 
126  N.  W.  589. 

65.  U.  S. — Fox  i\  Haarstick,  156  U. 
S.  674,  15  Sup.  Ct.  457,  39  L.  ed.  576, 
affirming  9  Utah  110.  33  Pac.  251.  Idaho. 
Bowers  t\  Cottrell,  15  Idaho  221,  96  Pac. 
936.  Ore. — Henderson  v.  Reynolds,  57 
Ore.  186,  110  Pac.  979.  Utah.— Snel- 
grove  r.  Earl,  17  Utah  321,  53  Pac.  1017. 
"When  a  defendant  controverts  the 
allegations  of  a  complaint  by_  his  an- 
swer, and  also  sets  up  facts  intended 
to  constitute  a  complete  defense  to  the 
cause  of  action  stated,  he  thereby  pre- 
sents a  theory  of  the  ease  that  is 
usually  inconsistent  with  the  plaintiff's 
hypothesis,  and  the  adoption  of  either 
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Separate  Causes  of  Action  and  Separate  Counts.  —  If  the  complaint  sets 
up  different  causes  of  action  in  separate  counts  there  must  be  a  sep- 
arate finding  on  each  count,''*'  but  if  a  single  cause  of  action  is  made 
the  subject  of  two  or  more  counts  for  the  purpose  of  meeting  different 
phases  of  proof,  a  single  finding  in  favor  of  one  of  the  parties  in  effect 
constitutes  a  finding  on  each  count  thereof." 


legal  principle  by  the  court,  after  a 
trial  of  the  issue  without  a  jury  neces- 
sarily implies  a  rejection  of  the  theory 
of  the  adverse  party.  If  the  findings 
of  fact  in  such  a  case  conform  to  the 
proposition,  as  evidenced  by  the  mate- 
rial controverted  averments  of  either 
party,  and  are  adequate  to  uphold  the 
judgment  based  thereon,  the  conclusion 
reached,  as  the  result  of  a  judicial  in- 
vestigation, is  sufficient  in  law,  though 
no  findings  are  made  in  respect  to  the 
theory  of  one  of  the  parties."  Free- 
man V.  Trummer,  50  Ore.  287,  91  Pac. 
1077. 

If  the  issue  presented  by  the  answer 
is  such  that  a  finding  upon  it  in  favor 
of  the  defendant  would  not  defeat  the 
plaintiff's  right  of  action,  a  failure  to 
make  such  finding  is  immaterial.  Brison 
V.   Brison,   90   Cal.    323,   27   Pac.   186. 

If  the  plaintiff's  affirmative  case  as 
shown  by  the  finding  is  wholly  incon- 
sistent with  the  truth  of  the  defend- 
ant's case,  the  conclusive  establishment 
of  the  former  is  necessarily  a  complete 
negative  of  the  case  asserted  by  the 
defendant.  Fox  r.  Haarstick,  156  U.  S. 
674,  15  Sup.  Ct.  457,  39  L.  ed.  576, 
affirming  9  Utah  110,  33  Pac.  251;  Snel- 
grove  V.  Earl,  17  Utah  321,  53  Pac. 
1017. 

When,  in  its  findings  of  fact,  the 
court  adopts  the  theory  of  one  of  the 
parties,  which  hypothesis  is  necessarily 
antagonistic  to,  and  decisive  of,  the  as- 
sumption made  by  the  adverse  party, 
a  statement  of  all  the  facts  involved 
is  not  essential.  Henderson  V.  Rey- 
nolds, 57  Ore.  186,  110  Pac.  979;  Naylor 
V.  McColloch,  54  Ore.  305,  103  Pac.  68; 
Freeman  v.  Trummer,  50  Ore.  287,  91 
Pac.  1077;  Lewis  v.  First  Nat.  Bank, 
46  Ore.  182,  78  Pac.  990. 

If  the  findings  of  fact  in  such  a  case 
conform  to  the  proposition,  as  evidenced 
by  the  material  controverted  averments 
of  either  party,  and  are  adequate  to  up- 
hold the  judgment  based  thereon,  the 
conclusion  reached,  as  the  result  of  a 
judicial  investigation,  is  sufficient  in 
law,  though  no  findings  are  made  in 
respect   to   the   theory   of   one    of    the 
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parties.     Freeman  v.  Trummer,  50  Ore. 
287,  91  Pac.  1077. 

66.  Capen  v.  Stevens,  29  Mich.  496; 
Wells  V.  Adams,  88  Mo.  App.  215; 
Grim»e  v.  Sprague,  86  Mo.  App.  245; 
Mooney  v.  Kennett,  19  Mo.  551. 

Where  there  were  several  different 
and  distinct  accounts  filed  in  the  same 
suit,  it  was  held  that  there  should  have 
been  a  separate  finding  of  the  amount 
due  on  each  account.  Grimes  v.  Sprague, 
86  Mo.  App.  245. 

In  Capen  v.  Stevens,  29  Mich.  496, 
the  court  said:  "The  facts  found,  there- 
fore, must  warrant  a  recovery  exclusive- 
ly upon  one  of  the  counts,  without  any 
support  from  the  other,  in  the  same 
manner  as  if  the  declaration  had  con- 
tained but  the  single  count  (which  is 
the  rule  in  all  eases  of  several  counts), 
and  the  facts  found  must  be  such  as 
to  enable  us  to  see  which  of  the  two 
counts  they  sustain;  if  they  failed  to 
do  this,  it  was,  of  course,  impossible 
for  the  circuit  court,  and  must  be 
equally  impossible  for  us,  to  say  that 
it  sustains  the  cause  of  action  set  forth 
in  either." 

In  Washington,  it  is  held  that  though 
the  code  requires  different  causes  of 
action,  when  united  in  one  complaint, 
to  be  separately  stated,  there  is  no  such 
requirement  as  to  findings  of  fact.  Thus, 
where  a  petition  for  disbarment  con- 
tained two  distinct  charges  or  specifica- 
tions, and  in  making  its  findings,  the 
trial  court  did  not  make  these  the  sub- 
ject of  distinct  findings,  but  found  the 
facts  as  if  the  charge  contained  but 
one  specification,  it  was  nevertheless 
held  that  it  was  not  fatal  to  the 
validity  of  the  judgment,  that  the  find- 
ings on  the  different  specifications  were 
not  separate,  distinct,  and  independent. 
State  V.  Grover,  47  Wash.  39,  91  Pac. 
564. 

67.  Cal. — Kneirer  v.  Watrous,  94  Cal. 
592,  29  Pac.  1116.  Mass. — Pelton  v. 
Nichols,  180  Mass.  245,  62  N.  E.  1, 
Mo. — Sain  v.  Rooney,  125  Mo.  App.  176, 
101  S.  W.  1127;  Hess  i\  Gansz,  90  Mo. 
App.  439;  Hazell  i\  Clark,  89  Mo.  App. 
78. 
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Upon  the  consolidation  of  several  actions  there  is  presented  only  a 
single  action  by  the  respective  plaintiffs  against  the  defendants,  and 
the  decision  thereon  is  to  be  made  as  if  the  cause  of  action  had  been 
presented  in  a  single  complaint,  and  should  be  embodied  in  a  single  set 
of  findings  in  which  all  the  facts  in  issue  in  the  consolidated  action 
should  be  incorporated."^ 

b.  Immaterial  Issues.  —  Nothing  more  is  required  than  that  the 
material  issues  should  be  covered  by  the  findings;  a  failure  to  make 
findings  of  fact  upon  immaterial  issues  is  not  error.*'^ 

Wlien  the  court  finds  on  an  issue  that  ultimately  determines  and 
necessarily  supports  the  judgment  rendered,^**  or  when  it  finds  facts 


68.  Union  L.  Co.  v.  Simon,  150  Cal. 
751,  89  Pac.  1077,  1081;  Willamette, 
etc.  Co.  V.  Los  Angeles  College  Co.,  94 
Cal.  229,  29  Pac.  629. 

The  making  of  separate  findings  and 
judgment  is  not  only  inconsistent  witli 
its  order  consolidating  the  actions,  but 
is  itself  attended  with  great  inconven- 
ience and  the  possibility  of  serious  com- 
plication. Willamette,  etc.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29  Pac. 
629. 

69.  Cal, — Great  Western  Gold  Co.  v. 
Chambers,  155  Cal.  364,  101-  Pac.  6; 
Fogg  V.  Perris  Irr.  Dist.,  154  Cal.  209, 
97  Pac.  316;  Puckhaber  v.  Henry,  152 
Cal.  419,  93  Pac.  114,  125  Am.  St.  Eep. 
75;  In  re  Adams'  Estate,  128  Cal.  380, 

57  Pac.  569,  60  Pac.  965;  Pinheiro  V. 
Bettencourt,  17  Cal.  App.  Ill,  118  Pac. 
941.  Conn. — Contaldi  v.  Erriehetti,  79 
Conn.  273,  64  Atl.  211.  Idaho.— Mont- 
pelier  Milling  Co.  V.  Montpelier,  19 
Idaho  212,  113  Pac.  741.  Kan.— Simon 
V.  Simon,  69  Kan.  746,  77  Pac.  571; 
Boynton   v.   Hardin,   9   Kan.   App.    166, 

58  Pac,  1007.  Mich. — Buckhont  f. 
Browne,  160'  Mich.  460,  125  N.  W.  370; 
Darling  Milling  Co.  V.  Chapman,  131 
Mich.  684,  92  N.  W.  352;  Schuler  v. 
Eckert,  90  Mich.  165,  51  N.  W.  198; 
Slocomb  V.  Thatcher,  20  Mich.  52.  Minn. 
Lowell  V.  North,  4  Minn.  32.  Neb. 
Boyer  v.  Eichardson,  52  Neb.  156,  71 
N.  W.  981.  N.  Y,— Keegan  v.  Smith, 
60  App.  Div.  168,  70  N.  Y.  Supp.  260, 
affirmed,  172  N.  Y.  624,  65  N.  E.  1118. 
Ore.— Burnett  v.  Marrs,  125  Pac.  838 
(finding  as  to  res  adjudicata  set  up  in 
answer  unnecessary  where  allegation 
immaterial) ;  Lewis  v.  First  Nat.  Bank, 
46  Ore.  182,  78  Pac.  990;  Eeade  v.  Pa- 
cific Supply  Assn.,  40  Ore.  60,  66  Pae. 
443;  Philomath  College  v.  Hartless,  6 
Ore.  158.  Tex, — Goode  v.  Lowery,  70 
Tex.   150,  8   S,  W.   73;   Eagley-McWil- 


liams  Lumb.  Co.  v.  Hare  (Tex.  Civ. 
App.),  130  S.  W.  864;  Daugherty  v.  Tem- 
pleton,  50  Tex.  Civ.  App.  304,  110  S.  W. 
553.  Utah. — Maynard  i'.  Locomotive 
Engineers'  Mut.  L.,  etc.  Ins.  Assn.,  16 
Utah  145,  51  Pac.  259,  62  Am.  St.  Eep. 
602.  Wash, — See  Scott  v.  Bourn,  13 
Wash.  471,  43  Pae.  372. 

The  court  is  not  required  to  pass 
specifically  upon  questions  of  fact  pre- 
sented by  either  party,  where  the  same 
are  immaterial  to  the  issue,  or  are 
plainly  and  sufficiently  answered  in  his 
general  finding.  Darling  Milling  Co.  v. 
Chapman,  131  Mich.  684,  92  N.  W.  352; 
Schuler  v.  Eckert,  90  Mich.  165,  51 
N.  W.  198;  Boyer  v.  Eichardson,  52  Neb. 
156,  71  N.  W.  981. 

Where  the  court  finds  that  the  al- 
legations of  the  complaint  are_  true, 
failure  to  find  upon  an  allegation  of 
the  answer  which  would  not  constitute 
a  defense,  if  proved,  is  not  ground  for 
reversal.  Malone  v.  Bosch,  104  Cal.  680, 
38  Pac.  516. 

If  the  cause  of  action  is  based  upon 
a  contract  which  the  court  finds  never 
existed,  the  refusal  to  make  additional 
findings  as  to  fraud  and  deceit  in  ob- 
taining such  contract  is  not  error. 
Downing  t>,  Ernst,  40  Colo,  137,  92  Pae. 
230. 

70.  U.  S. — Anglo-American  Land, 
etc.  Co.  V.  Lombard,  132  Fed.  721,  735. 
Cal.— De  Galindo  v.  De  Galindo,  147 
Cal.  77,  81  Pac.  279;  Boyd  v.  Liefer, 
144  Cal.  336,  77  Pac.  953;  Adams  v. 
Hopkins,  144  Cal.  19,  77  Pac.  712; 
Coyle  v.  Lamb,  123  Cal.  264,  55  Pac. 
901;  Southern  Pac.  E.  Co.  v.  Dufour, 
95  Cal.  615,  30  Pac.  783;  Quinn  v.  An- 
derson, 70  Cal.  454,  11  Pac.  746;  Mur- 
phy V.  Bennett,  68  Cal.  528,  9  Pac.  738. 
N,  y,— 'McShane  Co.  v.  Padiau,  1  Misc. 
332,  20  N.  Y.  Supp.  679.  Ore.— Naylor 
V.  McColloch,  54  Ore,  305,  103  Pac,  68; 
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which  require  the  judgment  rendered,  other  issues  in  the  ease  become 
immaterial,  and  a  failure  to  find  thereon,^ ^  or  error  in  such  other  find- 


Lewis  V.  First  Nat.  Bank,  46  Ore.  182, 
7S  Pac.  990.  Tex. — Krohn  v.  Heyu, 
77  Tex.  319,  14  S.  W.  130.  Utah.— Cham- 
bers V.  Emery,  13  Utah  374,  45  Pac. 
192. 

Thus,  in  an  action  of  ejectment,  the 
court  having  found  that  plaintiff  was 
never  the  owner  nor  entitled  to  the 
possession  of  the  demanded  premises,  it 
was  held  that  no  error  was  committed 
in  failing  to  find  upon  the  issue  of^the 
statute  of  limitations.  Porter  v.  Wood- 
ward, 57  Cal.  535.  And  in  a  suit  to 
enjoin  defendants  from  obstructing  an 
alleged  highway  and  to  recover  dam- 
ages resulting  from  prior  interference 
upon  the  court's  finding  that  no  high- 
way existed,  the  issues  as  to  damages 
were  immaterial  and  findings  were  un- 
necessary. Quinn  v.  Anderson,  70  Cal. 
454,  11  Pac.  746. 

In  an  action  by  an  assignee  to  re- 
cover upon  an  assigned  claim,  upon  the 
court  finding  against  the  indebtedness, 
findings  as  to  whether  or  not  the  al- 
leged assignment  was  made  to  plaintiff 
is  immaterial.  Lewis  v.  First  Nat. 
Bank,  46  Ore.  182,  78  Pac.  990, 

A  finding  of  fact  against  plaintiff 
upon  an  issue  as  to  the  ownership  of 
a  barn  for  whose  destruction  he  is 
suing  renders  findings  upon  affirmative 
defenses  setting  up  justification  unnec- 
essary. Murphy  v.  Bennett,  68  Cal. 
528,  9  Pac.  738. 

Effect  of  Laches. — Failure  to  find 
upon  all  the  issues  is  immaterial  where 
the  court  finds  that  plaintiff's  claim 
is  barred  by  laches,  and  such  claim 
is  sustained  by  the  record.  Coyle  v. 
Lamb,  123  Cal.  264,  55  Pac.  901. 

71.  U.  S.— Fox  V.  Haarstick,  156  U. 
S.  674,  15  Sup.  Ct.  457,  39  L.  ed.  576. 
Cal. — Great  Western  Gold  Co.  v.  Cham- 
bers, 155  Cal.  364,  101  Pac.  6;  Fogg  v. 
Ferris  Irr.  Dist.,  154  Cal.  209,  97  Pac. 
316;.Puckhaber  v.  Henry,  152  Cal.  419, 
425,  93  Pac.  114;  Garvey  v.  Laskells, 
151  Cal.  526,  91  Pac.  498;  Hoyt  f.  Hart, 
149  Cal.  722,  87  Pac.  569;  Vestal  v. 
Young,  147  Cal.  715,  82  Pac.  381;  Mc- 
Carthy V.  Wilson,  146  Cal.  323,  82  Pac. 
243.  Idaho, — McCormick  v.  Brown,  22 
Idaho  52,  125  Pac.  197;  Montpelier  M. 
Co.  V.  Montpelier,  19  Idaho  212,  222, 
113  Pac.  741;  Lorenzi  v.  Star  Market 
Co.,  19  Idaho  674,  115  Pac.  490;  Uhr- 
laub  V.  McMahon,  15  Idaho  346,  97  Pac. 
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784;  Later  v.  Haywood,  14  Idaho  45, 
93  Pac.  374;  State  v.  Baird,  13  Idaho 
126,  89  Pac.  298;  Brown  v.  Macey,  13 
Idaho  451,  456,  90  Pac.  339;  Wood  v. 
Broderson,  12  Idaho  190,  85  Pac.  490. 
Ind.— Hohn   v.    Shideler,    164   Ind.    242, 

72  N.  E.  575;  Elliott  V.  Pontius,  136 
Ind.  641,  35  N.  E.  562,  36  N.  E.  421; 
Borror   v.    Carrier,    34    Ind.    App,    353, 

73  N.  E.  123.  Kan. — McCandliss  v. 
Kelsey,  16  Kan,  557,  Mich. — Wiley  v. 
Lovely,  46  Mich,  83,  8  N,  W,  716.  Neb. 
Boyer  v.  Kichardson,  52  Neb.  156,  71 
N.  W.  981,  N,  D,— Joslyn  v.  Smith, 
2  N.  D.  53,  49  N.  W.  382.  Ohio,— Cook 
V.  Niehaus,  8  Ohio  Dec,  (Reprint)  505, 
S,  D,— Naddy  v.  Dietze,  15  S.  D.  26,  86 
N.  W.  753.  Tex.— Walters  v.  Bray 
(Tex,  Civ,  App.),  70  S.  W.  443.  Utah. 
Utah  Com.,  etc.  Bank  v.  Fox,  120  Pac, 
840;  Snelgrove  v.  Earl,  17  Utah  321, 
53  Pac.  1017.  Wash. — Carstons  v.  Hine, 
39  Wash,  498,  81  Pac,  1004.  Wis. 
Disch  V.  Timm,  101  Wis.  179,  77  N.  W. 
196. 

In  McCandliss  v.  Kelsey,  16  Kan.  557, 
the  court  said:  "Not  every  omission 
of  the  court  to  find  specifically  upon 
all  the  matters  stated  in  one  pleading 
and  denied  in  the  other,  or  even  upon 
all  the  strictly  issuable  facts,  is  suffi- 
cient for  reversal.  Indeed,  it  would 
seem  that  before  a  reversal  should  be 
ordered,  it  should  appear  not  merely 
that  the  court  had  failed  to  find  upon 
all  the  issuable  facts,  but  that  a  find- 
ing one  way  or  the  other  as  to  some 
of  those  not  found  would  have  com- 
pelled a  judgment  different  from  that 
entered  upon  those  found.  If  the  facta 
found,  and  by  the  evidence  rightfully 
found,  compel  the  judgment  that  is  ren- 
dered, no  matter  what  may  be  the  truth 
concerning  the  issues  not  passed  upon 
by  the  court  in  its  findings,  and  which- 
ever way  they  might  be  found,  then 
it  would  be  but  idle  and  useless  cere- 
mony to  remand  the  case  for  findings 
which  when  found  would  only  result  in 
the  same  judgment," 

"Where  the  defendant  sets  up  affirm- 
ative matter  in  an  answer,  which  pre- 
sents no  material  and  substantial  issue, 
and  which  in  no  way  affects  the  rights 
of  the  plaintiff  in  the  action,  it  is  un- 
necessary for  the  court  to  make  find- 
ings thereon,  and  a  failure  to  do  so  is 
not  error."    Montpelier  M.  Co.  v.  Mont- 
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ings,  becomes  immaterial'-  and  is  not  ground  for  reversal  on  appeal. 

Furthermore,  even  though  the  omitted  issue  would  have  affected  the 
judgment  rendered,  the  failure  to  find  thereon  is  not  ground  for 
reversal,  unless  it  is  shown  by  statement  or  bill  of  exceptions  that  evi- 
dence was  submitted  in  relation  to  such  issue,^^  for  upon  appeal  from 
the  judgment-roll  alone  the  appellate  court  will  not  presume  there 
was  evidence  as  to  an  issue  upon  which  there  is  no  finding  where  the 
other  findings  are  sufficient  to  support  the  judgment.^*  And  even  if 
the  court  finds  an  immaterial  issue,  such  finding  will  be  disregarded 
upon  appeal,"  and  will  not  be  binding  upon  the  defendant  in  any 
subsequent  action^® 

Of  course,  the  failure  to  make  a  finding  is  not  ground  for  reversal 
where  it  is  evident  that  it  would  have  been  adverse    to    appellant.'^^ 

If  the  ultimate  facts  are  found  the  refusal  of  the  court  to  find  cer- 
tain specified  facts  and  certain  propositions  of  law  based  thereon,  which 


pelier,  19  Idaho  212,  113  Pac.  741. 

72.  Clopton  V.  Clopton,  162  Cal.  27, 
33,  121  Pac.  720;  DeGottardi  v.  Donati, 
155  Cal.  109,  99  Pac.  492;  Collins  v. 
Gray,  154  Cal.  131,  97  Pac.  142;  Eoney 
V.  Eeynolds,  152  Cal.  323,  92  Pac.  847; 
Smith  V.  Dubost,  148  Cal.  622,  84  Pac. 
38;  Chapea  W.  Co.  v.  Chapman,  144 
Oal.  366,  77  Pac.  990;  McKibbin  v. 
McKibbin,  139  Cal.  448,  73  Pac.  143; 
Gage  V.  Gunther,  136  Cal.  338,  68  Pac. 
710;  Sherman  V.  Sandell,  106  Cal.  373, 
39  Pac.  797;  Ehat  v.  Scheidt,  17  Cal. 
App.  430,  120  Pac.  49;  Pinheiro  v.  Bet- 
tencourt,  17  Cal.  App.  Ill,  118  Pac. 
941;  McMoirray  v.  Hughes,  82  Iowa  47, 
47  N.  W.  883. 

73.  People  r.  MeCue,  150  Cal.  195, 
88  Pac.  899;  Eoberts  v.  Hall,  147  Cal. 
434,  82  Pac.  66;  Eva  v.  Sj^mons,  145 
Cal.  202,  78  Pac.  648;  Kaiser  v.  Dalto, 
140  Cal.  167,  73  Pac.  828;  Eoebling's 
Sons  Co.  i\  Gray,  139  Cal.  607,  73  Pac. 
422;  Gilletti  v.  Saracco,  110  Cal.  428, 
42  Pac.  918;  Himmelman  V.  Henry,  84 
Cal.  104,  23  Pac.  1098. 

Illustrations. — Where  there  is  no  evi- 
dence as  to  ratification  of  a  sale,  a 
finding  is  unnecessary.  Sterling  v. 
Smith,  97  Cal.  343,  32  Pac.  320. 

The  omission  to  find  upon  defend- 
ant's plea  of  estoppel  is  reversible  er- 
ror where  there  is  any  substantial  evi- 
dence to  support  the  plea.  Banning  v. 
Kreiter,  153  Cal.  33,  94  Pac.  246. 

74.  Eva  V.  Symons,  145  Cal.  202,  78 
Pac.  648;  Damon  v.  Quinn,  143  Cal.  75, 
76  Pac.  818;  Eoebling's  Sons  Co.  v. 
Gray,  139  Cal.  607,  73  Pac.  422. 

75.  Cal.— Costa   v.    Silva,    127    Cal. 


351,  59  Pac.  695;  Sussman  v.  San  Luis 
Obispo  Co.,  126  Cal.  536,  59  Pac.  24; 
Moore  r.  Copp,  119  Cal.  429,  51  Pac. 
630.  Idaho. — Eiborado  v.  Quang  Pang 
Min.  Co.,  2  Idaho  144,  6  Pac.  125.  Tex. 
Andrews  r.  Key,  77  Tex.  35,  13  S.  W. 
640;  Velasco  Fish,  etc.  Co.  v.  Texas  Co. 
(Tex.  Civ.  App.),  148  S.  W.  1184;  West 
Lumber  Co.  v.  Lyon,  53  Tex.  Civ.  App. 
648.  116  S.  W.  652.  Utah.— €onnor 
V.  Eaddon,  16  Utah  418,  52  Pac.  764. 

The  only  question  in  such  a  case  is 
whether  or  not  the  material  facta 
found  by  the  court  are  sufficient  to  sup- 
port the  judgment.  Andrews  V.  Key, 
77  Tex.  35,  13  S.  W.  640. 

76.  Cal.— Collins  v.  Grav,  154  Cal. 
131,  97  Pac.  142,  citing  Fulton  v.  Han- 
low,  20  Cal.  450,  483.  N.  Y.— People 
V.  Johnson,  38  K  Y.  63,  97  Am.  Dec. 
770.  Wis. — Moehlenpah  v.  Mayhew, 
138  Wis.  561,  119  N.  W.  826;  Lathrop 
V.   Knapp,   37   Wis.   307. 

77.  Krasky  v.  Wollpert,  134  Cal.  338, 
66  Pac.  309;  Eichter  v.  Henningsan, 
110  Cal.  530,  42  Pac.  1077;  In  re  Con- 
nors, 110  Cal.  408,  42  Pac.  906;  Gillespie 
V.  Lake,  85  Cal.  402,  24  Pac.  891; 
Pinheiro  V.  Bettencourt,  17  Cal.  App. 
111.  118  Pac.  941;  Aydelotte  V.  Billing, 
8  Cal.  App.  673,  97  Pac.  698;  Billings 
V.  Parsons,  17  Utah  22,  53  Pac.  730; 
Mavnard  v.  Locomotive,  etc.  Assn.,  16 
Utah  145,  51  Pac.  259;  Groome  t".  Og- 
den  City  Corp.,  10  Utah  54,  37  Pac.  90. 

A  finding  upon  the  plea  of  the  stat- 
ute of  limitations  is  not  necessary  to 
support  the  judgment  where  the  "ad- 
mitted facts  demonstrate  that  the  find- 
ings  as   to    the   statute    of   limitations 
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are  either  immaterial  facts  or  incidental  facts  amounting  only  to  evi- 
dence bearing  on  the  ultimate  facts  found,  is  not  error.^^ 

c.  Burden  of  Proof  as  Affecting  Want  of  Findings  on  Issue.  —  If 
there  is  no  evidence  upon  an  issue,  or  if  the  evidence  is  not  sufficient 
to  support  the  issue,  the  finding  should  be  against  the  party  on  whom 
was  the  burden  of  proof  ;^^  and  a  failure  to  find  upon  some  fact  or 
issue  involved  is  equivalent  to  finding  against  the  party  holding  the 
affirmative  upon  such  fact  or  issue,'*"  unless  it  appear  that  the  entire 
theory  of  such  party  has  not  received  consideration  in  the  court's 
conclusions.^^ 

10.  Ultimate  or  Controlling-  Facts  Must  Be  Found.  —  Findings  of 
fact  should  be  statements  of  the  ultimate  or  controlling  facts  which 
are  proved  and  not  merely  of  the  evidence  or  subordinate  facts  upon 
which  they  are  based.**-     Likewise  findings  of  fact  which  are  mere 


could  not  have  been  othorwise  than 
against  the  defendant."  Bell  V.  Adams, 
150  Cal.  772,  90  Pac.  118. 

78.  Hathaway  v.  Cambridge  First 
Nat.  Bank,  134  U.  S.  494,  10  Slip.  Ct. 
608,  33  L.  ed.  1004;  The  Francis  Wright, 
105  U.  S.  381,  26  L.  ed.  1100. 

79.  Dieterle  v.  Bekin,  143  Cal.  683, 
77  Pae.  664;  Wioodham  V.  Cline,  130 
Cal.  497,  62  Pac.  822;  Monterey  Co.  v. 
bushing,  88  Cal.  507,  23  Pac.  700; 
Gerlach  t\  Terry,  75  Cal.  290,  17  Pac. 
207;  Leviston  v.  Eyan,  75  Cal.  293,  17 
Pac.  289;  Speegle  v.  Leese,  51  Cal.  415; 
Butler  V.  Delafield,  1  Cal.  App.  367,  82 
Pae.  260;  Dillon  Imp.  Co.  v.  Cleave- 
land,  32  Utah  1,  88  Pac.  670. 

Reason. — Where  the  burden  of  proof 
is  on  one  who  offers  no  proofs  as  to 
the  issue  upon  which  a  finding  is 
claimed,  such  person  is  in  no  way  preju- 
diced by  the  failure  to  find,  and  for 
this  reason  is  not  entitled  to  a  re- 
versal of  a  judgment  upon  this  ground. 
Demartin  V.  Demartin,  85  Cal.  71,  24 
Pae.  594. 

Where  a  court  finds  that  the  defend- 
ants have  offered  no  evidence  upon  a 
question  in  issue  as  an  affirmative  de- 
fense, the  findings  in  this  respect  sup- 
port a  judgment  for  the  plaintiff.  Kie- 
sel  V.  Bybee,  14  Idaho  670,  95  Pae.  20. 

80.  U.  S. — United  States  v.  Harris, 
77  Fed.  821,  23  C.  C.  A.  483;  Sneed  V. 
Sabinal  Min.,  etc.  Co.,  73  Fed.  925,  20 
C.  C.  A.  230.  Ind.— Nelson  v.  MeKee, 
99  N.  E.  447;  Rankin  V.  McCollister, 
175  Ind.  387,  93  N.  E.  209;  Donaldson 
V.  State,  167  Ind.  553,  78  N.  E.  182; 
Coffinberry  v.  McClellan,  164  Ind.  131, 
139,  73  N.  E.  97;  State  Bank  V.  Backus, 
]60  Ind.  682,  67  N.  E.  512;  Berkey  v. 
Eensberger    (Ind.   App.),  96  N.  E.  32; 
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Evansville,  etc.  E.  Co.  v.  Charlton,  6 
Ind.  App.  56,  33  N.  E.  129.  Mo.— Stotts 
Bank  v.  Miller  Lumber  Co.,  102  Mo. 
App.  75,  74  S.  W.  472.  Neb.— Farrell 
p.  Bouck,  61  Neb.  874,  85  N.  W.  907. 
Ohio. — See  Kilgore  v.  Emmitt,  33  Ohio 
St.  410.  Okla.— Brooks  V.  Garner,  20 
Okla.  236,  94  Pac.  694,  97  Pac.  995. 

The  failure  of  the  court  to  make  a 
finding  upon  an  issue  upon  which  the 
defendant  had  the  burden  of  proof, 
and  upon  which  he  gave  no  evidence, 
does  not  render  the  judgment  for  the 
plaintiff  against  law.  Holmes  v.  War- 
ren, 145  Cal.  457,  78  Pac.  954. 

81.  Messerly  v.  Mercer,  45  Mo.  App. 
327. 

82.  U.  S. — ^Wilson  v.  Merchants 
Loan,  etc.  Co.,  183  U.  S.  121,  22  Sup. 
Ct.  55,  46  L.  ed.  113;  Davenport  v. 
Paris,  136  U.  S.  580,  10  Sup.  Ct.  1064, 
34  L.  ed.  548;  Eaimond  v.  Terrebonne 
Parish,  132  U.  S.  192,  10  Sup.  Ct.  57, 
33  L.  ed.  309;  Merchants'  Mut.  Ins. 
Co.  t\  Allen,  121  U.  S.  67,  7  Sup.  Ct. 
821,  30  L.  ed.  858;  Norris  v.  Jackson, 
9  Wall.  125,  19  L.  ed.  608;  Perkins  & 
Co.  V.  Von  Baumbach,  185  Fed.  265, 
107  C.  C.  A.  371;  Corliss  v.  Pulaski 
County,  116  Fed.  289,  53  C.  C.  A.  567. 
Cal. — Eubio  Canon,  etc.  Assn.  v.  Ever- 
ett, 154  Cal.  29,  35,  96  Pac.  811;  Smith 
V.  Smith,  119  Cal.  183,  48  Pae.  730, 
51  Pac.  183;  McCarthy  V.  Brown,  113 
Cal.  15,  45  Pac.  14;  Patent  Brick  Co. 
V.  Moore,  75  Cal.  205,  16  Pac.  890; 
Mathews  v.  Kinsell,  41  Cal.  512;  Vasey 
V.  Campbell,  4  Cal.  App.  451,  88  Pac. 
509.  Conn.— Todd  v.  Todd,  84  Conn. 
591.  80  Atl.  717;  Freeman's  Appeal, 
74  Conn.  247,  50  Atl.  748.  Idaho.— Leg- 
gat  V.  Blomberg,  15  Idaho  496,  98  Pac. 
723;  Hamilton  V,  Spokane,  etc.  E.  Co., 
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3  Idaho  164,  28  Pac.  408.  111.— Koch 
V.  Arnold,  242  111.  208,  89  N.  E.  1028. 
Ind. — Cook  V.  Board  of  Com.,  175  Ind. 
218,  92  N.  E.  876,  93  N.  E.  995;  New 
V.  Germania,  etc.  Co.,  171  Ind.  33,  85 
N.  E.  703;  Pavey  v.  Braddoek,  170  Ind. 
178,  84  N.  E.  5;  Barrett  v.  Sipp  (Ind. 
App.),  98  N.  E.  310.  Iowa.— Van 
Eiper  v.  Baker,  44  Iowa  450;  Myers  v. 
Smith,  15  Iowa  181;  Houston  v.  Trim- 
ble, 3  G.  Gr.  574.  Kan.— Oliphant  v. 
Atchison  County  Comrs.,  18  Kan.  386. 
Mich.— Fairfield  V.  Hart,  139  Mich.  136, 
102  N.  W.  641;  Steele  v.  Matteson,  50 
Mich.  313,  15  N.  W.  488;  Tower  v. 
Detroit,  etc.  Co.,  34  Mich.  328;  Thomas 
V.  Sprague,  12  Mich.  120.  Minn. — Grau- 
nis  r.  Hitchcock,  118  Minn.  462,  137 
N.  W.  186;  Hayes  v.  Hayes,  137  N.  W. 
162;  Fitchette  v.  Victoria  L.  Co.,  93 
Minn.  485,  101  N.  W.  655;  Newman  v. 
Newman,  68  Minn.  1,  70  N.  W.  776; 
Gonlan  v.  Grace,  36  Minn.  276,  30  N. 
W.  880.  Mo. — Singer  Mfg.  Co.  v. 
Stephens,  169  Mo.  1,  68  S.  W.  903; 
Murdoch  V.  Finney,  21  Mo.  138;  Farrar 
V.  Lyon,  19  Mo.  122;  Burgess  v.  Mer- 
cantile Ins.  Co.,  114  Mo.  App.  169,  89 
S.  W.  568.  N.  Y.— Adler  v.  Metropoli- 
tan El.  R.  Co.,  138  N.  Y.  173,  33  N.  E. 
935;  Spore  v.  Vaughn,  20  N.  Y.  Supp. 
152;  Conling  v.  Manhattan  E.  Co.,  12 
N.  Y.  Supp.  846.  N.  D.— Gull  Eiver  L. 
Co.  V.  School  Dist.,  1  N.  D.  500,  48  N. 
W.  427.  Ohio.— Albright  V.  Hawk,  52 
Ohio  St.  362,  39  N.  E.  1044.  Pa.— Lew- 
ars  V.  Weaver,  121  Pa.  268,  287,  15  Atl. 
514.  S.  D.— Tschetter  v.  Eay,  28  S.  D. 
604,  134  N.  W.  796;  Smith  v.  Cleaver, 
25  S.  D.  351,  126  N.  W.  589;  McKenna 
V.  Whittaker,  9  S.  D.  442,  69  N.  W.  587. 
Tenn. — Ehodes  v.  Turpin,  57  S.  W.  351; 
McHale  v.  W^ellman,  101  Tenn.  150,  153, 
46  S.  W.  448;  Madisonville  Bank  v.  Mc- 
Coy, 42  S.  W.  814  (both  under  chancery 
rule).  Tex. — Barnes  v.  Eiley  (Tex.  Civ. 
App.),  145  S.  W.  292;  Haring  v.  Shelton 
(Tex.  Civ.  App.),  114  S.  W.  389; 
Thompson  V.  Mills,  45  Tex.  Civ.  App. 
642,  101  S.  W.  560;  Gordon  v.  McCall, 
20  Tex.  Civ.  App.  283,  48  S.  W.  1111. 
Utah. — ^Sierra  Nevada  L.  Co.  v.  Mc- 
Cormick,  37  Utah  150,  106  Pac.  666. 
Wis. — Martin  v.  Board  of  Directors,  149 
Wis.  19,  134  N.  W.  1125;  Fanning  v. 
Murphy,  126  Wis.  538,  105  N.  W.  1056; 
McKenzie  v.  Haines,  123  Wis.  557,  102 
N.  W.  33.  Wyo. — Eamsey  v.  Johnson, 
7  Wyo.   392,   52   Pac.   1084. 

Federal  Rule. — ' '  To  meet  the  require- 
ments of  the  statute,  as  defined  in  the 


decisions  of  the  Supreme  Court  and 
of  the  several  Circuit  Courts  of  Ap- 
peals, a  special  finding  should  be  a 
clear  and  concise  statement  of  the  ulti- 
mate facts  and  not  a  statement,  re- 
port, or  recapitulation  of  evidence 
from  which  such  facts  may  be  found 
or  inferred.  The  ultimate  facts  must 
be  so  stated  that,  without  inferences, 
or  comparisons,  or  balancing  testimony 
or  weighing  evidence,  the  case  may  be 
determined  by  the  application  of  per- 
tinent rules  of  law.  If  any  ultimate 
fact,  material  to  the  issues,  is  to  be 
inferred  from  the  whole  evidence,  or 
from  other  facts  proved  or  admitted, 
the  inference  must  be  drawn  by  the 
trial  court,  and  the  fact  must  be  stated 
in  the  finding.  Like  the  special  ver- 
dict of  a  jury,  a  special  finding  can 
present  only  questions  of  law."  Anglo- 
American  Land,  etc.  Co.  V.  Lombard, 
132  Fed.  721,  734.  And  in  Norris 
V.  Jackson,  9  Wall.  125,  19  L.  ed. 
608,  the  court  said:  A  special  find- 
ing "is  not  a  mere  report  of  the  evi- 
dence, but  a  statement  of  the  ultimate 
facts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  par- 
ties; a  finding  of  the  propositions  of 
fact  which  the  evidence  establishes, 
and  not  the  evidence  on  which  those 
ultimate  facts  are  supposed  to  rest." 

Rule  for  Determining  Ultimate  Facts. 
"In  many  instances  it  is  extremely 
difficult  to  determine  what  are  'ulti- 
mate facts,'  as  distinguished  from  evi- 
dence, on  the  one  hand,  and  conclusions 
of  law,  on  the  other.  Usually,  the 
courts  finding  should  substantially  con- 
form to  the  allegations  of  the  plead- 
ings, but  they  are  not  always  stated 
with  accuracy  and  precision.  The  court 
should  determine  what  material  ulti- 
mate facts  are  at  issue,  and  make  its 
findings  thereon,  guided  by  the  same 
considerations  which  would  control  it 
in  framing  special  interrogatories  for 
a  jury.  Statements  which  would  be 
sufficient  in  a  special  verdict  are  sufii- 
cient  when  made  by  the  court."  Mc- 
Kenna V.  Whittaker,  9  S.  D.  442,  69 
N.   W.   587. 

Illustrations  of  Findings  of  Ultimate 
Facts. — A  finding  that  a  subsequent 
grantee  had  "knowledge  of  facts  and 
circumstances  sufficient  to  put  a  pru- 
dent man  on  inquiry  as  to  the  exist- 
ence of  the  easement  and  right  of  way, 
and  that  by  prosecuting  such  inquiry 
he  might  have  learned  of  the  existence 
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conclusions  of  law,^"  cannot  be  made  the  foundation  of  a  judgment. 


thereof,"  is  not  objectionable  because 
not  setting  forth  the  particular  facts 
and  circumstances  referred  to.  Eubio 
Canon,  etc.  Assn.  f.  Everett,  154  Cal. 
29,  96  Pac.  811.  And  the  finding  of 
the  making  of  a  nunc  yro  tunc  entry 
showing  that  a  judgment  of  forfeiture 
was  rendered  before  an  action  upon  a 
bond  for  such  forfeiture  was  commenced 
is  not  a  finding  of  mere  evidentiary 
facts  only.  Axtell  v.  State,  43  Ind.  App. 
131,  735,  86  N.  E.  999,  1000. 

A  finding  that  a  deed  was  given  as 
security,  and  not  otherwise,  is  a  finding 
of  an  ultimate  fact.  Clambey  v.  Cop- 
land, 52  Wash.  580,  100  Pac.  1031. 

In  an  action  to  foreclose  a  chattel 
mortgage,  "a  finding,  that  the  mort- 
gagor had  disposed  of  part  of  such  mort- 
gaged property,  and  had  failed  to  take 
proper  care  thereof  and  that  the  same 
was  running  down  and  deteriorating,  is 
a  finding  of  ultimate  facts  and  proper 
so  far  as  it  goes."  First  Nat.  Bank 
V.  Mahoney   (N.  D.),  135  N._W.  771.^ 

Fraud. — In  some  jurisdictions,  it  is 
held  that  fraud  must  be  found  and 
stated  as  an  inferential  or  ultimate  fact, 
and  that  it  is  not  sufficient  to  state 
the  evidences  of  fraud  in  a  special  find- 
ing. Ind. — Farmers',  etc.  Co.  v.  Canada, 
etc.  E.  Co.,  127  Ind.  250,  26  N.  E.  784, 
11  L.  E.  A.  740;  Wilson  v.  Campbell, 
119  Ind.  286,  21  N.  E.  893;  Phelps  v. 
Smith,  116  Ind.  387,  17  K  E.  602,  19 
N.  E.  156;  Caldwell  v.  Boyd,  109  Ind. 
447,  9  N.  E.  912;  Stix  v.  Sadler,  109 
Ind.  254,  9  N.  E.  905.  Mo.— Pearce  t\ 
Burns,  22  Mo.  577.  N.  Y. — Spier  V. 
Hyde,  78  App.  Div.  151,  79  N.  Y.  Supp 
699. 

But  the  term  "fraud"  need  not  be 
used  in  the  special  finding;  the  law  will 
infer  the  proper  conclusion  from  the 
facts  stated.  Slauter  v.  Favorite,  107 
Ind.  291,  4  N.  E.  880,  57  Am.  Eep. 
106;  Cochran  v.  Cochran,  62  Neb.  450, 
87  N.  W.  152. 

Negligence  as  Ultimate  Fact. — A  find- 
ing that  "the  servant  and  employe  of 
the  defendant  in  charge  of  said  horse 
and  wagon  was  driving  the  same  care- 
lessly and  negligently,"  is  of  an  ulti- 
mate fact  and  not  upon  a  mixed  ques- 
tion of  law  and  fact.  Talbot  v.  Ginoc- 
chio,  18  Cal.  App.  390,  123  Pac.  223. 

83.  Cal.— Murphy  v.  Bennett,  68  Cal. 
528,  9  Pac.  738;  Po'lhemus  v.  Carpenter, 
42    Cal.    375.      Ore.— Naylor   v.   McCol- 
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loch,  54  Ore.  305,  103  Pac.  68.  Utah. 
Miller  v.  Mt.  Nebo,  etc.  Co.,  37  Utah 
1,  106  Pac.  504.  Wis. — Jansen  v. 
Huerth,  143   Wis.  363,  127  N.    V/.  945. 

Findings  which  are  mere  legal  con* 
elusions  deduced  from  facts  not  stated 
are  not  sufficient  to  support  a  judg- 
ment. Kane  v.  Eippey,  22  Ore.  299, 
29  Pac.  1005,  wherein  the  court  found 
that  the  title  was  good  and  that  the 
abstract  showed  no  legal  defects  or  in- 
cumbrances. So-called  findings  which 
are  at  most  "mere  conclusions  that  the 
plaintiff  cannot  recover,"  are  not  such 
findings  as  the  statute  requires.  Fogo 
V.  Boyle,  130  Wis.  154,  109  N.  W.  977. 

Illustrations. — A  statement  "that 
there  is  no  evidence  before  the  court 
from  which  it  can  be  determined  that 
either  the  plaintiffs  or  defendants  have 
any  title,  right  or  interest  in  or  to  the 
premises  upon  which  the  alleged  tres- 
passes were  committed,"  is  not  a  suffi- 
cient finding.  It  is  merely  a  legal  con- 
clusion as  to  the  probative  force  of  the 
evidence.  Jansen  v.  Huerth,  143  Wis. 
363,  127  N.  W.  945. 

Wilful  Desertion. — ^Where  the  court 
finds  certain  specific  facts  and  as  a  con- 
elusion  of  law  finds  "wilful  desertion," 
such  finding  is  merely  a  legal  conclusion 
from  the  specific  facts  found,  and  the 
question  involved  is  then  as  to  the  suffi- 
ciency of  the  specific  facts  found  upon 
the  issue  of  desertion.  Fink  v.  Fink, 
137  Cal.  559,  70  Pac.  628. 

A  finding  that  all  the  equities  are 
with  the  plaintiff  and  not  with  the  de- 
fendant is  purely  a  conclusion  of  law, 
and  not  one  of  fact,  and  standing  alone 
will  not  support  a  judgment.  Ganow 
V.  Denny,  68   Neb.   706,  94  N.  W.   959. 

Statute  of  Limitations. — "Whether  a 
cause  of  action  is  barred  by  the  stat- 
ute of  limitations  is,  like  ownership, 
a  mixed  question  of  law  and  fact,  and 
may  be  either,  according  to  the  manner 
in  which  it  is  presented.  As  a  recital 
in  the  nature  of  a  right  or  of  a  defense, 
it  is  a  fact,  while,  as  the  determina- 
tion of  an  issue  in  the  cause  pending 
before  the  court,  it  is  a  conclusion  of 
law."  Towle  v.  Sweeney,  2  Cal.  App. 
29,  83  Pac.  74.  Thus  a  finding  that 
the  cause  of  action  is  barred  by  cer-. 
tain  sections  of  the  statute  of  limita- 
tions, and  referring  to  the  number  of 
the  section  as  pleaded  in  the  answer,  is 
a  finding  of  an  ultimate  fact  and  not 
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Nor  may  they  be  merely  given  by  the  judge  for  his  decision,®*  since  it 
is  upon  the  ultimate  facts  that  the  conclusions  of  law  and  the  judg- 
ment must  rest.*^ 

The  finding  of  such  ultimate  facts  includes  the  finding  of  all  pro- 


of a  conclusion  of  law.  Luco  v.  De 
Toro,  91  Cal.  405,  27  Pac.  1082,  18  Pac. 
866. 

Since  "a  general  allegation  of  neg- 
ligence upon  defendant's  part  is  suffi- 
cient," a  finding  that  defendant  was 
negligent  is  not  objectionable  on  the 
ground  of  being  a  legal  conclusion.  It 
is  the  ultimate  fact  to  be  pleaded.  Tal- 
bot V.  Ginocchio,  18  Cal.  App.  390,  123 
Pac.  223. 

Title  or  Ownership. — In  some  states 
the  question  of  title  or  ownership  is 
held  to  be  a  finding  of  fact.  Ariz. 
Ctirtis  V.  Boquillas  Land,  etc.  Co.,  9 
Ariz.  62,  76  Pac.  612,  affirmed,  200  U.  S. 
96,  26  Sup.  Ct.  192,  50  L.  ed.  388. 
lU.— Bogda  V.  Glos,  244  111.  575,  91  N. 
E.  657;  Koch  v.  Arnold,  242  111.  208, 
89  N.  E.  1028.  Wis.— Young  v.  Miner, 
141  Wis.  501,  124  N.  W.  660.  In  other 
states,  it  is  sometimes  a  finding  of  fact, 
and  sometimes  a  conclusion  of  law. 
Hunter  v.  Milam,  133  Cal.  601,  65  Pac. 
1079;  Savings,  etc.  Soc.  v.  Burnett,  106 
Cal.  514,  39  Pac.  922;  Levins  v.  Roveg- 
no,  71  Cal.  273,  12  Pac.  161;  Murphy 
V.  Bennett,  68  Cal.  528;  Gardners.  San 
Gabriel  Valley  Bank,  7  Cal.  App.  106, 
93  Pac.  900.  '  Whether  in  a  particular 
case  it  is  the  finding  of  an  ultimate 
fact  or  of  a  conclusion  of  law  must 
depend  upon  the  issuns  to  be  tried. 
Gardner  v.  San  Gabriel  Val.  Bank,  7 
Cal.  App.  106,  93  Pac.  900.  If  the  court 
must  determine  the  ownership  by  the 
construction  of  a  writing  or  the  mere 
application  of  the  proper  legal  prin- 
ciples to  the  facts  already  found  by  the 
court,  it  is  a  question  of  law  and  may 
be  determinc'i  from  the  judgment  roll 
alone.  Savings,  etc.  Assn.  v.  Burnett, 
106  Cal.  514,  539,  39  Pac.  022;  Gard- 
ner V.  San  Gabriel  Val.  Bank,  7  Cnl. 
App.  106,  93  Pac.  900.  Thus  a  finding 
that  a  certain  conveyance  transferred 
title  would  be  a  conclusion  of  law. 
Levins  v.  Eovegno,  71  Cal.  273,  12  Pac. 
161.  That  ownership  of  cotton  was  in 
certain  people  is  a  conclusion  of  law. 
Insurance  Co.  r.  East  Tenn.,  etc.  E.  Co., 
97  Tenn.   326,  37  S.  W.  225. 

On  the  other  hand,  where  plaintiff 
simply  alleged  himself  to  be  the  owner 
of  certain  property  in  controversy, 
which,  defendant  denied,  a  finding  that 


the  plaintiff  was  not  the  owner  was  held 
a  finding  of  fact  and  not  a  conclusion 
of  law.  Murphy  v.  Bennett,  68  Cal. 
528,  9  Pac.  738. 

Sufficient  Finding  of  Ownership. — In 
an  action  to  quiet  title,  a  finding  that 
defendant  had  no  interest  in  the  prop- 
erty is  unnecessary  where  defendant 
does  not  set  up  a  claim  therein.  A  find- 
ing of  ownership  by  plaintiff  is  a  suffi- 
cient finding  of  ownership.  Batchelder 
V.  Baker,  79  Cal.  266,  21  Pac.  754. 

84,  Cal.— Bernal  v.  Wade,  46  Cal. 
664;  Mathews  v.  Kinsell,  41  Cal.  512, 
Idaho. — Hamilton  v.  Spokane,  etc.  R. 
Co.,  3  Idaho  164,  28  Pac.  408,  Minn. 
Conlan  v.  Grace,  36  Minn,  276,  30  N. 
W.  880.  N.  Y.— Conkling  v.  Manhattan 
Ey.  Co.,  12  N,  Y.  Supp.  846.  Pa.— Myers- 
dale,  etc.  Co.  V.  Penn.,  etc.  Co.,  219  Pa. 
558,  69  Atl.  92.  Wis.— Calumet,  etc, 
Co.  V.  Chilton,  148  Wis.  334,  135  N.  W. 
131;  McDougald  v.  New  Richmond,  etc, 
Co.,  125  Wis.  121,  103  N.  W.  244. 

The  decision  should  contain  one  find- 
ing for  each  actually,  or  in  effect, 
pleaded  fact,  upon  which  the  parties 
depend,  phrased  in  concise,  clear,  ju- 
dicial language,  avoiding  repetition, 
elaboration,  discussion,  and  evidence  or 
evidentiary  facts  or  circumstances.  Cal- 
umet Service  Co.  v.  Chilton,  148  Wis. 
334,  135  N.  W.  131, 

While  the  court  may  file  a  written 
opinion  in  the  case  giving  the  reasons 
for  its  findings  of  fact,  "this  opinion 
and  these  arguments  should  not  be  so 
mingled  with  the  conclusions  of  law 
and  findings  of  fact  as  to  make  all 
indistinguishable."  Such  a  paper  is  a 
denial  of  the  statutory  right  to  have 
the  findings  of  fact  and  conclusions  of 
law  separately  stated  and  is  reversible 
error.  Vickers  v.  Buck,  etc.  Co.,  70 
Kan.  584,  79  Pac.  160. 

A  statement  of  the  case  made  by  the 
court  in  deciding  the  cause  which  was 
taken  down  by  the  reporter  is  not  the 
findings  contemplated.  Rice  v.  Muske- 
gon, 150  Mich.  679,  114  N.  W.  661. 

85,  Sierra  Nevada  L.  Co.  v.  McCor- 
mick,  37  Utah  150,  106  Pac.  666. 

Recitals  in  the  findings  that  certain 
evidence  was  or  was  not  given  may  be 
ignored.  Oliphant  V.  Atchison  County 
Comrs,,  18  Kan,  386. 
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bative  facts  necessary  to  sustain  the  finding  of  the  ultimate  facts,®* 
except  in  certain  cases  where  the  probative  facts  of  themselves  con- 
stitute the  ultimate  facts,  in  which  case  the  evidentiary  facts  must  be 
found.^^  Findings,  therefore,  upon  all  the  ultimate  facts  in  issue,  are 
sufficient  without  a  statement  of  the  probative  facts.*® 


86.  U.  S. — Sun  Insurance  Oo.  v.  Inter. 
Trust  Co.,  71  Fed.  88,  17  C.  C.  A.  616. 
Cal.— Eipperdan  v.  Weldy,  149  Cal.  667, 
87  Pac.  276;  Adams  v.  Crawford,  116 
Cal.  495,  48  Pac.  488.  Idaho.— Leggat 
V.  Blomberg,  15  Idaho  496,  98  Pac.  723; 
Later  v.  Haywood,  14  Idaho  45,  93 
Pac.  374.  Ind. — Pavey  v.  Braddock,  170 
Ind.  178,  84  N.  E.  5.  Ore. — Naylor  v. 
McColloch,  54  Ore.  305,  315,  103  Pac. 
68.  Wyo. — Ramsey  v.  Johnson,  7  Wyo. 
392,  52  Pac.  1084. 

In  Sun  Insurance  Co.  r.  International 
Trust  Co.,  71  Fed.  88,  17  C.  C.  A.  616, 
the  court  said:  "When  a  trial  court 
is  called  upon  to  state  the  ultimate 
propositions  or  facts  established  by  the 
evidence  in  the  form  of  a  special  find- 
ing, it  will  often  be  compelled  to  em- 
body in  the  finding  some  legal  infer- 
ences as  well  as  inferences  of  fact. 
Such  will  generally  be  the  case  when,  as 
in  the  present  instance,  the  ultimate  fact 
to  be  found  is  whether  a  certain  per- 
son has  acquired  and  is  the  owner  of 
certain   property." 

Illustrations. — A  finding  that  an  in 
debtedness  exists  involves  and  includes 
a  finding  of  non-payment.  Ramsey  v. 
Johnson,  7  Wyo.  392,  52  Pac.  1084. 

A  finding  of  the  execution  of  a  deed 
includes  the  writing  and  acknowledg- 
ing of  the  deed,  and  its  delivery.  Joseph 
V.  Dougherty,  60  Cal.  358;  Lewis  v.  Kel- 
ton,  58  Cal.  303  (every  fact  essential 
to  the  conveyance);  Pool  v.  Davis,  135 
Ind.  323,  34  N.  E. 1130. 

Upon  a  finding  of  incorporation  of  a 
city,  it  will  be  presumed  without  find- 
ing that  all  the  evidentiary  matters 
which  entered  into  and  led  up  to  the 
incorporation  were  carried  out.  Pavey 
V.  Braddock,  l70  Ind.  178,  84  N.  E.  5. 

87.  Branson  v.  Henry,  152  Ind.  310, 
52  N.  E.  407;  Rowley  v.  Sanns,  141  Ind. 
179,  40  N.  E.  674. 

In  Brunson  v.  Henry,  152  Ind.  310, 
52  N.  E.  407,  objection  was  made  that 
a  finding  set  forth  a  copy  of  the  mort- 
gage sued  on,  but  the  court  said:  "It 
is  true  that  said  mortgage  was  an  evi- 
dentiary fact,  but  it  was  more  than 
evidence,  it  was  also  the  inferential 
fact."     In  Rowley  v.  Sanns,  141  Ind. 

Vol.  vin 


179,  40  K  E.  674,  it  was  held  proper, 
in  an  action  to  partition  lands,  to  in- 
sert in  a  special  finding  the  provisions 
of  a  will.  So  also  in  King  v.  Downey, 
24  Ind.  App.  262,  56  N.  E.  680,  a  bond, 
which  was  the  foundation  of  the  ac- 
tion was  properly  incorporated  in  the 
findings,  though  it  was  argued  that  this 
was  a  statement  of  mere  evidence. 

"To  constitute  dedication  by  user,  it 
is  necessary  to  find  the  probative  facts 
which  of  themselves  constitute  dedica- 
tion or  the  ultimate  fact  of  dedication. 
It  is  not  enough  to  find  facts  which 
merely  have  a  tendency  to  prove  dedica- 
tion;" the  use  found  to  exist  must  be 
inconsistent  with  a  permissive  use  or  a 
mere  license.  Hailey  V.  Riley,  14  Idaho 
481,  95  Pac.  686. 

Where  the  issue  of  adverse  possession 
is  raised,  the  findings  of  fact  should 
not  be  a  mere  finding  upon  such  ad- 
verse possession  but  should  find 
"whether  or  not  the  occupancy  was  ac- 
tual, open,  notorious,  exclusive,  contin- 
uous and  under  claim  of  title.  It  is 
only  from  such  a  finding  of  fact  can 
the  court  conclude,  as  a  question  of 
law,  whether  as  a  question  of  law,  the 
defense  has  been  maintained."  Clark 
v.  Bundy,  29  Ore.   190,  44  Pac.   282. 

88.  Cal. — McCarthy  v.  Brown,  113 
Cal.  15,  45  Pac.  14.  Idaho. — Leggat  v. 
Blomberg,  15  Idaho  496,  98  Pac.  723. 
111.— Koch  V.  Arnold,  242  111.  208,  89 
N.  E.  1028.  Tex. — Gordon  v.  McCall, 
20  Tex.  Civ.  App.  283,  48  S.  W.  1111. 

"There  is  no  obligation  upon  the 
court  to  determine  the  weight  of  the 
evidence  upon  every  proposition  ad- 
vanced in  the  course  of  the  testimony 
and  to  state  the  result  in  its  special 
findings.  The  facts  in  issue  by  the 
pleadings  are  those  regarded  as  mate- 
rial in  the  statement  of  special  findings 
and  it  is  not  necessary  to  state  the 
conclusion  reached  upon  each  incident 
or  circumstance  introduced  in  support 
or  denial  of  an  alleged  fact."  Weaver 
V.   Apple,   147   Ind.   304,   46   N.   E.   642. 

In  Hihn  V.  Peck,  30  Cal.  281,  286, 
the  court  said:  "It  has  been  uniformly 
held  that  it  is  not  necessary  for  the 
court  in  its  findings  to  present  the  re- 
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While  an  ultimate  fact  is  none  the  less  a  finding  of  fact  because 
drawn  as  a  conclusion  from  other  facts,^^  a  general  and  ultimate  find- 
ing drawn  as  a  conclusion  from  facts  previously  found,  cannot  stand 
if  the  specific  facts  upon  which  it  is  based  do  not  support  it."'' 

Mere  Evidence  Insufficient.  —  As  the  findings  should  contain  only  the 
ultimate  facts,*^^  the  mere  setting  out  of  all  the  evidence  in  the  cause, 
conflicting  and  undisputed,  as  appears  in  a  bill  of  exception,  and  ren- 
dering judgment  thereon,  does  not  constitute  a  finding  of  the  ultimate 
issues  of  fact  as  required  by  the  statutes,"^  and  cannot  be  made  the 


suits  of  last  analysis,  but,  on  the  con- 
trary, that  it  would  be  sufficient  if  the 
court  found  the  facts  entering  as  terms 
into  the  legal  proposition  upon  which 
the  prevailing  party  based  his  right  of 
recovery.  The  'facts'  which  the  court 
is  to  find,  and  the  'facts'  which  a 
pleader  is  to  state,  lie,  according  to  the 
decision  in  this  state  in  the  same 
plane — that  is,  in  both  connections, 
'facts'  are  to  be  stated  according  to 
their  legal  effect." 

89.  Snyder  r.  Emerson,  19  Utah  319, 
57  Pac.  300;  Kahn  v.  Central  Smelting 
Co.,  2  Utah  371. 

Thus  findings  that  a  certain  person 
was  duly  appointed  as  night  jailor  (Sny- 
der V.  Emerson,  19  Utah  319,  57  Pac. 
300),  or  that  no  partnership  existed  be- 
tween the  plaintiff  and  defendant 
(Kahn  v.  Central  Smelting  Co.,  2  Utah 
371),  are  findings  of  fact,  not  of  con- 
clusions of  law. 

"Almost  any  statement  of  fact  may 
be  shown  by  a  refined  analysis  to  de- 
pend upon  an  inference  to  be  drawn 
from  other  facts  and  to  require  the  ap- 
plication of  legal  rules  in  making  the 
deduction.  Besides  ownership,  may  be 
cited  marriage,  residence,  possession, 
partnership,  assessment,  delivery,  and 
many  other  acts,  relations  or  conditions, 
as  examples  of  a  complex  fact,  the  find- 
ing of  which  may  require  the  considera- 
tion of  a  few  or  many  subordinate  facts 
and  the  application  of  legal  principles 
to  their  consideration,  but  the  final  con- 
clusion reached  as  an  inference  of  fact 
drawn  from  all  the  circumstances,  is 
a  fact  within  the  meaning  of  the  rule 
requiring  the  facts  sustaining  a  decree 
to  appear  of  record.  Decisions  of 
courts  holding  that  it  is  not  competent 
for  a  witness  to  testify  to  the  fact  of 
ownership,  indebtedness  or  other  ulti- 
mate fact  are  not  in  point,  for  that  ulti- 
mate fact  is  the  conclusion  of  fact  to 
be  drawn  by  the  jury  or  court  trying 
the  issue,  and   witnesses    may    testify 


only  to  the  facts  within  their  personal 

knowledge,  and  are  no  more  permitted 
to  state  their  inference  of  facts  than 
to  testify  to  their  conclusions  of  law." 
Koch  V.  Arnold,  242  Ul.  208,  89  K  E. 
1028.  See  the  title  "Conclusions  of 
Law." 

90.  McKay  v.  Gesford,  163  Cal.  243, 
124  Pac.  1016;  McDonald  v.  Kandall, 
139  Cal.  246,  72  Pac.  997;  Savinf^,  etc. 
Soe.  t\  Burnett,  106  Cal.  514,  540,  39 
Pac.   922. 

91.  See  supra. 

92.  U.  S.— Perkins  &  Co.  v.  Von 
Baumbaeh,  185  Fed.  265,  107  C.  C.  A. 
371;  Powers  v.  United  States,  119  Fed. 
562,  56  C.  C.  A.  128.  Ala.— Brock  v. 
Louisville,  etc.  E.  Co.,  114  Ala.  431, 
21  So.  994.  Ind.— Parker  v.  Hubble, 
75  Ind.  580;  Barrett  t\  Sipp  (Ind.  App.), 
98  N.  E.  310;  Light  v.  Schneck's  Es- 
tate (Ind.  App.),  86  JT.  E.  442.  Mich. 
Steele  v.  Matteson,  50  Mich.  313,  15 
N.  W.  488;  Thomas  v.  Sprague,  12 
Mich.  120.  Minn. — Schneider  v.  Ash- 
worth,  34  Minn.  426,  26  N.  W.  233; 
Wagner  v.  Nagel,  33  Minn.  348,  23 
N.  W.  308.  Wyo. — Eamsey  v.  Johnson, 
7  Wyo.  392,  52  Pac.  1084. 

Reason. — Such  a  method  weakens  a 
decision,  entails  unnecessary  labor  on 
all  who  deal  therewith  upon  appeal, 
tends  to  render  the  vindication  of  the 
real  right  of  the  matter  uncertain,  and 
is  a  plain  violation  of  the  statutes.  Mc- 
Dougald  V.  New  Eichmond,  etc.  Co.,  125 
Wis.  121,  103  N.  W.  244.  Its  indulgence 
by  the  trial  court  will  result  in  a  pro- 
lixity tending  to  confusion  rather  than 
otherwise.  Singer  Mfg.  Co.  v.  Stephens, 
169  Mo.  1,  68  S.  W.  903. 

Findings  should  not  be  resume  of 
evidence,  nor  include  argument  in  sup- 
port of  conclusions.  Fanning  v.  Mur- 
phy, 126  Wis.  538,  546,  105  N.  W.  1056. 

A  finding,  according  to  the  testimony 
of  a  witness,  setting  it  out,  is  nothing 
more  than  a  statement  that  the  wit- 
ness  testified   as   set   forth,   and   not   a 
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basis  of  a  judgment.^^  Such  a  finding  will  be  set  aside  if  made.^*  and 
it  is  proper  for  the  court  to  refuse  to  make  findings  which  are  mere 
recitals  of  evidence  and  not  of  the  ultimate  facts.^^ 

So  too,  the  court  is  not  bound  to  include  in  its  findings  evidentiary 
facts  leading  to  or  bearing  upon  the  ultimate  facts;''*'  and  such  mat- 
ters in  a  finding  of  fact  must  be  disregarded,^^  except  to  the  extent 


finding  that  what  the  witness  testified 
to  was  the  fact.  Campbell  v.  Campbell, 
16  N.  Y.  Supp.  165. 

A  finding  that  a  witness  told  the  truth 
is  not  a  finding  of  fact.  Perkins  &  Co. 
f.  Von  Baumbach,  185  Fed.  265,  107 
C.  C.  A.  371. 

Setting  out  in  full  ordinances,  agree- 
ments, including  the  signatures  and 
acknowledgments,  and  the  minutes  of 
the  borough  is  not  such  a  finding  as  the 
statute  requires.  Carpenter  v.  Yeadon, 
208  Pa.  396,  57  Atl.  837. 

Adopting  stipulation  as  to  evidential 
matter  only  is  reversible  error.  Gull 
Eiver  L.  Co.  v.  School  Dist.,  1  N.  D. 
500,  48   N.  W.  427. 

93.  U.  S.— Merchants  Mut.  Ins.  Co. 
V.  Allen,  121  U.  S.  67,  7  Sup.  Ct.  821, 
30  L.  ed.  858;  Perkins  &  Co.  V.  Von 
Baumbach,  185  Fed.  265,  107  C.  C.  A. 
371;  Powers  v.  United  States,  119  Fed. 
562,  56  C.  C.  A.  128.  Cal.—O 'Connor 
V.  Frasher,  53  Cal.  435,  Ind. — Eowley 
V.  Sanns,  141  Ind.  179,  40  N.  E.  674; 
Barrett  v.  Sipp  (Ind.  App.),  98  N.  E. 
310.  Mich. — Steele  v.  Matteson,  50 
Mich.  313,  15  N.  W.  488.  Minn. 
Schneider  v.  Ashworth,  34  Minn.  426, 
26  N.  W.  233;  Wagner  v.  Nagel,  33 
Minn.  348,  23  N.  W.  308.  Ohio.— Al- 
bright V.  Hawk,  52  Ohio  St.  362,  39 
K   E.   1044. 

In  Powers  v.  United  States,  119  Fed, 
562,  566,  56  C.  C.  A.  128,  the  court  said: 
"When,  as  here,  the  finding  is  special, 
the  facts  found  should  be  sufficient  to 
support  the  judgment,  and  this  means 
the  essential  facts,  and  not  those  pro- 
bative facts  from  which  the  essential 
facts  may  be  inferred." 

Probative  facts  not  considered  on  ap- 
peal. Eankin  v.  Newman,  107  Cal.  602, 
41  Pac.  304,  40  Pac.  1024. 

94.  Parker  v.  Hubble,  75  Ind.  580; 
Barrett  v.  Sipp  (Ind.  App.),  98  N.  E. 
310. 

95.  Cal.— Marshall  v.  Vallejo  Com. 
Bank,  163  Cal.  469,  126  Pac.  146. 
Mich.— Fairfield  v.  Hart,  139  Mich.  136, 
102  K  W.  641.  Minn.— Wunder  r.  Tur- 
ner, 138  N.  W.  770;  Grannis  v.  Hitch- 
cock,   118    Minn.    462,    137    N.    W.   186. 
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N.  Y. — Spore  v.  Vaughn,  20  N.  Y.  Supp. 
152. 

Evidentiary  facts  belong  in  the  state- 
ment or  bill  of  exceptions,  but  have  no 
place  in  the  findings.  Commercial 
Bank  v.  Redfield,  122  Cal.  405,  55  Pac. 
160,   772. 

Payment. — A  finding  so  as  to  state 
specifically  when,  where,  to  whom,  and 
how,  or  in  what  manner  and  for  what 
purpose,  a  certain  payment  was  made, 
would  state  evidence  only.  Butler  V. 
Bohn,  31  Minn.  325,  17  N.  W.  862. 

96.  Cal.— Wheelock  v.  Godfrey,  100 
Cal.  578,  35  Pac.  317,  N,  Y,— Adler  v. 
Metropolitan  El.  E.  Co.,  138  N.  Y.  173, 
33  N.  E.  935;  Conkling  v.  Manhattan 
Ky.  Co.,  12  N.  Y.  Supp.  846.  Tex. 
Thompson  t\  Mills,  45  Tex.  Civ.  App. 
642,  110  S.  W.  560. 

Not  error  to  refuse  to  amend  find- 
ings of  fact  and  conclusions  of  law  as 
to  evidentiary  matter.  Hayes  v.  Hayes 
(Minn.),  137  N.  W.  162. 

Items  of  account  need  not  be  found. 
Jacobs  V.  Ludemann,  137  Cal.  176,  69 
Pac.  965.  But  where  it  is  necessary  in 
order  to  ascertain  the  amount  due  under 
a  contract  to  examine  with  care  a  larger 
mass  of  figures  and  make  extended 
mathematical  computations,  specific 
findings  of  fact  should  be  made  and  the 
account  stated  showing  what  items  are 
allowed  to  the  respective  parties.  Only 
by  so  doing  can  the  appellate  court, 
upon  a  written  record,  intelligently  re' 
view  the  evidence,  or  determine  whether 
proper  allowances  are  made.  Hottel  V. 
Poudre  Val.  E.  Co.,  41  Colo.  370,  92 
Pac.  918. 

97.  Cook  V.  Board  of  Com.,  175  Ind. 
218,  92  N.  E,  876,  93  N.  E.  995;  Flem- 
ing V.  Greene?,  173  Ind.  260,  87  N.  E. 
719,  90  N.  E.  72;  Pavey  t\  Braddock, 
170  Ind.  178,  84  N.  E.  5;  Coffinberry  v. 
McClellan,  164  Ind.  131,  73  N.  E.  97; 
Barrett  v.  Sipp.  (Ind.  App.),  98  N.  E. 
310;  Martin  v.  Board  of  Directors,  149 
Wis.   19,   134  N.   W.   1125. 

Though  ultimate  facts  are  inter- 
spersed with  evidentiary  facts,  which 
have  no  place  in  special  findings,  where 
taken  as  a,  whole,  after  eliminating  all 
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that  they  tend  to  explain  or  give  color  to  the  findings  of  ultimate 
I'acts.'-'^  On  the  other  hand,  while  the  practice  is  not  to  be  commended, 
it  is  not  reversible  error  to  set  forth  some  portion  of  the  evidentiary 
facts  with  the  finding  of  the  ultimate  facts, "^  nor  is  the  fact,  that  the 
findings  of  fact  state  many  probative  facts  ground  for  reversal  where 
the  existence  of  the  ultimate  facts  in  issue  can  be  conclusively  referred 
from  the  probative  facts  set  forth,^  or  where  there  are  no  material 
contradictions  or  inconsistencies,-  or  the  substantial  rights  of  the 
parties  are  not  affected.^ 

11.     Findings  Must  Be  Supported  by  the  Evidence.  —  Of  course 
the  findings  of  fact  by  the  court  must  be  supported  by  the  evidence,* 


I 


matters  not  to  be  considered,  there  still 
remain  facts  properly  found  within  the 
issues  sufficient  to  uphold  the  conclu- 
sions of  law,  such  conclusions  will  be 
upheld,  and  the  surplus  findings  disre- 
garded. Ginther  r.  Eochester  Imp.  Co., 
46  Ind.  App.  378,  92  N.  E.  698. 

98.  Mount  V.  Board  of  Comrs.,  168 
Ind.   661,   80   N.   E.   629. 

99.  Whitcomb  v.  Smith,  123  Ind.  329, 
24  N.  E.  109;  Faurote  v.  State,  123  Ind. 
6,  23  N".  E.  971;  Ginther  v.  Eochester 
Imp.  Co.,  46  Ind.  App.  378,  92  N.  E. 
698;  Fower  v.  Detroit,  etc.  Ry.  Co.,  34 
Mich.  328. 

1.  Cal. — Blochman  v.  Spreekels,  135 
Cal.  662,  67  Pae.  1061;  McCray  v.  Burr, 
125  Cal.  636,  638,  58  Pac.  203;  Moore 
V.  Copp,  119  Cal.  429,  51  Pac.  630;  Al- 
hambra,  etc.  Co.  v.  Richardson,  72  Cal. 
598,  14  Pac.  379;  Murphy  v.  Bennett, 
68  Cal.  528.  9  Pac.  738;  Jessen  v.  Peter- 
son, etc.  Co.,  18  Cal.  App.  349,  123 
Pac.  219.  Idaho. — Leggat  v.  Blomberg, 
15  Idaho  496,  501,  98  Pac.  723;  Later 
V.  Haywood,  14  Idaho  45,  93  Pac.  374. 
Ind. — Mount  v.  Montgomery  Co.,  168 
Ind.  661,  80  N.  W.  629.  Mich.— Feller 
V.  Green,  26  Mich.  80.  Neb. — Cochran 
V.  Cochran,  62  Neb.  450,  87  N.  W.  152. 
UtaJi. — Sierra  Nevada  L.  Co.  v.  McCor- 
mick,  37  Utah  150,  106  Pac.  666. 

A  finding  of  probative  facts,  however, 
from  which  the  ultimate  facts  in  issue 
do  not  conclusively  follow  is  not  suffi- 
cient to  support  the  judgment.  Oneto 
V.  Restano,  78  Cal.  374,  20  Pac.  743; 
O'Connor  v.  Frasher,  53  Cal.  435. 

Findiug  Fraudulent  Intent. — Though 
the  words  fraudulent  intent  do  not  ap- 
pear in  the  finding,  but  the  court  finds 
facts  in  detail  showing  such  intent 
must  have  existed,  it  is  sufficient.  Slau- 
ter  r.  Favorite,  107  Ind.  291,  4  N.  E. 
880,  57  Am.  Rep.  106;  Cochran  V. 
Cochran,  62  Neb.  450,  87  N.  W.  152. 


An  express  finding  that  plaintiff  was 
damaged  in  a  certain  amount  is  not 
necessary  where  the  court  finds  that  the 
plaintiff  is  entitled  to  recover  a  cer- 
tain amount.  McCray  v.  Burr,  125  Cal. 
636.  58  Pac.  203. 

An  express  finding  that  the  parties 
made  a  contract  by  implication  is  un- 
necessary where  facts  are  found  from 
which  the  law  implies  the  promise  and 
the  acceptance.  Wojahn  v.  National 
Union  Bank,  144  Wis.  646,  662,  129 
N.  W.  1068. 

2.  Snodgrass  v.  Parks,  79  Cal.  55,  21 
Pac.  429. 

3.  Averett  v.  Sobrunes,  79  Cal.  207, 
21  Pac.  739. 

4.  Ark. — Somers  v.  Musolf,  86  Ark. 
97,  109  S.  W.  1173.  Cal.— Matter  of 
Forrester,  162  Cal.  493,  123  Pac.  283; 
Fidelitv,  etc.  Co.  v.  Fresno  Flume,  etc. 
Co.,  161  Cal.  466,  119  Pac.  646;  Ver- 
dugo  Canon  W.  Co.  v.  Verdugo.  152 
Cal.  655,  93  Pac.  1021;  Anglo-Califor- 
nian  Bank  v.  Field,  146  Cal.  644,  80 
Pae.  1080;  Neumann  v.  Moretti,  146  CaL 
25,  79  Pac.  510;  Hooper  r-.  Fletcher,  145 
Cal.  375,  378,  79  Pac.  418;  Bikerdike 
V.  State,  144  Cal.  681,  78  Pac.  270; 
California  Iron  Const.  Co.  v.  Bradbury, 
138  Cal.  328,  71  Pac.  346,  617;  Chap- 
man V.  Hughes,  134  Cal.  641,  58  Pac. 
298,  60  Pac.  974,  66  Pac.  982;  First 
Nat.  Bank  v.  Maxwell,  123  Cal.  360, 
55  Pac.  980.  Conn. — Tracy  v.  New  York, 
etc.  Co.,  82  Conn.  1,  72  Atl.  156.  Idaho. 
Idaho,  etc.  Co.  v.  Green,  14  Idaho  294, 
305,  94  Pac.  161.  Mass. — Greeley  v. 
Doran  Wright  Co.,  148  Mass.  116,  18 
N.  E.  878.  Mich. — McCamman  v.  Davis, 
162  Mich.  435,  127  N.  W.  329;  Fairfield 
i:  Hart,  139  Mich.  136,  102  N.  W.  641. 
Minn. — Hodge  v.  Ludlum,  45  Minn.  290, 
47  N.  W.  805;  St.  Paul,  etc.  R.  Co.  f. 
McDonald,  34  Minn.  182,  25  N.  W.  57. 

i  Mont. — Largey  p.  Leggatt,  30  Mont.  148, 
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or  admitted  by  the  pleadings,'^  as  such  findings  are  entitled  to  the 
same  weight  as  the  verdict  of  a  jury,"  and  are  conclusive  as  to  the 
facts  of  the  case  when  the  evidence  is  not  set  forth  in  full,  and  ex- 
ceptions taken  to  the  findings.^  Accordingly,  if  a  finding  is  based  upon 
conflicting  evidence,^  or  if,  in  fact,  there  is  any  competent  evidence 


75  Pac.  950.  l^'eb.— Sutherland  v.  Hol- 
liday,  65  Neb.  9,  90  N.  W.  937.  Nev. 
Lockhart  v.  Mackie,  2  Nev.  294.  N.  Y. 
Boice  V.  MeCormiek,  106  App.  Div.  539, 
94  N.  Y.  Supp.  892.  S.  D.— Wollinger 
V.  Thomas,  22  S.  D.  57,  115  N.  W.  100. 
Tex. — Thompson  v.  Johnson,  92  Tex.  358, 
51  S.  W.  23;  Bledsoe  v.  Simmer  (Tex. 
Civ.  App.),  136  S.  W.  838.  Wis.— Oconto 
City  W.  Co.  V.  Oconto,  105  Wis.  76,  80 
N.  W.  1113. 

To  determine  an  issue  in  the  plaint- 
iff's favor  without  any  evidence  to  es- 
tablish the  fact  in  controversy  is  an 
error  of  law.  Tracy  r.  New  York,  etc 
R.  Co.,  82  Conn.  1,  72  Atl.  156;  Bough- 
ton  V.  Boughton,  77  Conn.  7,  58  Atl. 
226. 

Where  the  appellate  court  finds  a 
finding,  necessary  to  support  the  judg- 
ment, is  not  supported  by  the  evidence, 
it  will  not  make  a  new  finding  and 
modify  the  judgment,  but  will  reverse 
and  remand  for  a  new  trial.  Posachane 
W.  Co.  V.  Standardt,  97  Cal.  476,  32 
Pac.  532. 

The  written  opinion  of  the  trial  court 
though  in  the  bill  of  exceptions,  cannot 
be  considered  by  the  appellate  court  in 
determining  whether  or  not  the  find- 
ings are  supported  by  the  evidence,  for 
such  opinion  is  not  a  part  of  the  rec- 
ord for  any  purpose.  The  findings  of 
fact  filed  must  be  taken  as  embodying 
the  conclusions  of  the  trial  court  on  all 
questions  of  fact  submitted.  Goldner 
t?.  Spencer,  163  Cal.  317,  125  Pac.  347. 
A  finding  that  certain  work  was  done 
"within  two  years  last  past"  is  not 
open  to  the  objection  that  the  finding 
is  not  supported  by  the  evidence  because 
the  two  years  immediately  preceding 
the  date  of  the  filing  of  the  findings 
are  referred  to  and  not  to  the  period 
preceding  the  filing  of  the  complaint, 
and  the  evidence  conclusively  shows 
that  the  work  was  all  done  three  years 
before  the  filing  of  the  findings.  Stone 
V.  San  Francisco  B.  Co.,  13  Cal.  App. 
203,  109  Pac.  103. 

In  Tennessee  the  findings  of  facts  by 
Court  of  Chancery  Appeals  is  binding 
upon  the  Supreme  Court  and  cannot  be 
reviewed.    Carver  v.  Maxwell,  110  Tenn. 
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75,  83,  71  S.  W.  752;  Sawyers  v.  Saw- 
yers, 106  Tenn.  597,  61  S.  W.  1022; 
Woodard  v.  Bird,  105  Tenn.  671,  59 
S.  W.  143;  McQuade  v.  Williams,  101 
Tenn.  334,  47  S.  W.  427;  Anderson 
County  V.  Hays,  99  Tenn.  542,  566,  42 
S.  W.  266;  Electric  Light  Co.  v.  Gas 
Co.,  99  Tenn.  371,  42  S.  W.  19. 

Excluded  evidence  cannot  be  the 
foundation  of  a  finding.  Thompson  V. 
Johnson,  92  Tex.  358,  51  S.  W.  23, 
reversing  50  S.  W.  1055. 

Findings  Upon  Knowledge  Gained  by 
View  or  Otherwise. — A  finding  of  facts 
should  be  upon  the  oral  and  document- 
ary testimony  introduced  at  the  trial, 
and  not  on  any  fact  ascertained  by  the 
judge  of  the  court  upon  an  examination 
of  the  premises  involved  in  the  con- 
troversy. Stanford  v.  Felt,  71  Cal.  249, 
16  Pac.  900;  McCamman  v.  Davis,  162 
Mich.  435,  127  N.  W.  329.  And  where 
the  court  in  an  action  contesting  an 
election,  upon  his  own  observation  of  a 
voter,  found  the  latter  was  not  of  age, 
it  was  held  that  such  finding  was  er- 
roneous. Bigham  v.  Clubb,  42  Tex.  Civ. 
App.  312,  95  S.  W.  675. 

Finding  Upon  Estimate  Furnished  "by 
Counsel. — Where  the  court  arrived  at 
its  findings  as  to  the  amount  and  value 
of  a  certain  article  by  taking  estimates 
furnished  by  counsel,  and  as  to  the 
amount,  dividing  the  sum  of  the  esti- 
mates by  two,  while  as  to  the  value, 
using  a  statement  of  the  defendant,  it 
was  held  that  the  findings  were  er- 
roneous, not  being  upon  the  evidence. 
State  V.  Pacific  Guano  Co.,  26  S.  C.  610, 
2  S.  E.  265. 

5.  Hanson  r.  Fricker,  79  Cal.  283,  21 
Pac.  751. 

6.  Quillman  V.  Gurley,  85  Ala.  594, 
5  So.  345;  James  River  Nat.  Bank  V. 
Weber,  19  N.  D.  702,  124  N.  W.  952; 
Ruettell  V.  Greenwich  Ins.  Co.,  16  N.  D. 
546,  113  N.  W.  1029. 

7.  Woodruff  V.  McDonald,  33  Ark. 
97. 

See  the  title  "Appeals." 

8.  Ariz. — Willard  V.  Carrigan,  8 
Ariz.  70,  75,  68  Pac.  538.  Ark.— Geb- 
hart  V.  Merchant,  84  Ark.  359,  105  S. 
W.  1034.    Cal.— Rimpau  v.  Baldwin,  163 
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to  support  the  court's  findings,  they  will  not  be    disturbed    on    the 
ground  of  insufficiency  of  the  evidence,^  unless,  as  held  in  a  few  juris- 


Cal.  225,  124  Pac.  1002;  Estate  of  Flem- 
ing, 162  Cal.  524,  123  Pac.  284;  Ar- 
royo, etc.  Co.  V.  Baldwin,  155  Cal.  280, 
100  Pac.  874;  Fogg  v.  Perris  Irr.  Dist., 
154  Cal.  209,  97  Pac.  316;  Estate  of 
Wickersham,  153  Cal.  603,  96  Pac.  311. 
Colo. — County  Commissioners  v.  Fred- 
erick, 50  Colo.  464,  115  Pac.  514;  Hot- 
tel  V.  Poudre  Valley  R.  Co.,  41  Colo. 
370,  92  Pac.  918.  Idaho.— Wood  v. 
Broderson,  12  Idaho  190,  85  Pac.  490. 
Ind. — Girger  v.  Cliurubusco  (Ind.  App.), 
98  N.  E.  77.  la.— Eoe  v.  McCaughan, 
113  Iowa  274,  85  N.  W.  21.  Kan. 
Lemon  v.  Fox,  21  Kan.  152;  Crane  v. 
Chouteau,  20  Kan.  288;  Knaggs  v.  Mas- 
tin,  9  Kan.  532.  Mass. — Sawyer  v. 
Clark,  100  N.  E.  1079.  Minn.— Bar- 
num  V.  Jefferson,  109  Minn.  1,  122  N. 
W.  453.  Mont. — 7n  re  Grogan's  Es- 
tate, 3-8  Mont.  540,  100  Pac.  1044;  Sla- 
ter Brick  Co.  v.  Shackleton,  30  Mont. 
890,  76  Pac.  805.  Neb.— Brockman  v. 
Ostdiek,  79  Neb.  843,  113  N.  W.  529; 
Booth  V.  Kessler,  62  Neb.  704,  87  N.  W. 
532;  Gurske  v.  Kelpin,  61  Neb.  517,  85 
N.  W.  557.  Nev. — Boskowitz  v.  Davis, 
12  Nev.  446.  Okla.— Wrought  Iron 
Eange  Co.  v.  Leach,  32  Okla.  706,  123 
Pac.  419;  Patterson  v.  Meyer,  28  Okla. 
304,  114  Pac.  256;  Seward  v.  Casler,  24 
Okla.  275,  103  Pac.  740;  McKennon  v. 
Pentecost,  8  Okla.  117,  56  Pac.  958. 
Ore.— Scott  v.  Ford.  45  Ore.  531,  78 
Pac.  742,  80  Pac.  899,  68  L.  R.  A.  469. 
S.  C— Lanham  v.  Lanham,  38  S.  C.  129, 
16  S.  E.  609.  Utah.— Herriman  Irr.  Co. 
V.  Keel,  25  Utah  96,  69  Pac.  719. 

Where  the  validity  of  the  written 
contract  was  not  in  issne,  a  finding  that 
there  was  such  a  contract  cannot  be 
said  to  be  without  evidence.  Boyd  l>. 
Liefer,  144  Cal.  336,  77  Pac.  953. 

"The  conflict  which,  if  found  to  ex- 
ist, precludes  the  appellate  court  from 
interfering  with  a  particular  finding  is 
such  a  substantial  and  material  vari- 
ance in  the  evidence  adduced  upon  both 
sides  of  a  litigated  question  of  fact 
as  will,  sustain  the  determination  of 
the  lower  court,  no  matter  which  way 
it  may  find  therefrom.  Unless  the  evi- 
dence presents  this  condition,  it  can- 
not be  said  to  be  substantially  conflict- 
ing. So  that  to  say  that  a  finding  can- 
not be  disturbed  because  the  evidence 
to  sustain  it  as  found  is  substantially 
conflicting  is  also  to  say  that,  if  the 


finding  was  the  other  way,  the  same 
substantial  conflict  would  equally  pre- 
clude its  disturbance  by  the  appellate 
court."  Raymond  v.  Glover,  144  Cal. 
548,  552,  78  Pac.  3. 

9.  Ark. — Stiewel  v.  American  Surety 
Co.,  70  Ark.  512,  68  S.  W.  1021;  Gar- 
land County  V.  Hot  Spring  Co.,  68  Ark. 
83,  56  S.  W.  636.  Cal.— Clopton  v.  Clop- 
ton,  162  Cal.  27,  31,  121  Pac.  720;  De 
Gottardi  v.  Donati,  155  Cal.  109,  99 
Pac.  492;  Kelley  v.  Long,  18  Cal.  App. 
159,  122  Pac.  832.  Colo.— Rawlings  M. 
Co.  V.  Tribe,  29  Colo.  302,  68  Pac.  284; 
Castner  v.  Richardson,  18  Colo.  496,  33 
Pac.  163.  Conn. — Thresher  v.  Dyer,  69 
Conn.  404,  37  Atl.  979.  Ind.— Warrick 
V.  Spry,  97  N.  E.  361.  la.— Smidt  v. 
Benenga,  140  Iowa  399,  118  N.  W.  439; 
Jenkins  v.  Dewey,  122  Iowa  530,  98 
N.  W.  313.  Mass.— Cofiin  v.  Grace,  198 
Mass.  104,  84  N.  E.  105;  Schlatter  v. 
Young,  197  Mass.  36,  83  N.  E.  2.  Mich. 
Fairfield  v.  Hart,  139  Mich.  136,  102 
N.  W.  641;  Darling  Milling  Co.  v.  Chap- 
man, 131  Mich.  684,  92  N.  W.  352; 
Neumann  v.  Calumet  &  H.  Min.  Co.,  57 
Mich.  97,  23  N.  W.  600.  Mo.— State 
V.  Purcell,  131  M'o.  312,  33  S.  W.  13. 
Neb. — Citizens'  Ins.  Co.  V.  Herpolsheim- 
er,  77  Neb.  232,  109  N.  W.  160.  N.  M. 
McKnight  V.  El  Pasot  Brick  Co.,  16 
N.  M.  721,  120  Pac.  694;  Amarillo  Hard- 
ware Co.  V.  McMurray,  15  N.  M.  562, 
110  Pac.  833.  N.  C— Matthews  v.  Fry, 
143  N.  C.  384,  55  S.  E.  787.  Ore.— Fer- 
guson V.  Reiger,  43  Ore.  505,  73  Pac. 
1040;  Liebe  v.  Nicolai,  30  Ore.  364,  48 
Pac.  172.  Tex. — Wells  v.  Yarborough, 
84  Tex.  660,  19  S.  W.  865.  Utah.— Turn- 
bow  V.  Beckstead,  25  Utah  468,  71  Pac. 
1062. 

"And  it  is  immaterial  whether  such 
retrial  is  sought  under  the  claim  that 
the  court  erred  in  reaching  a  conclu- 
sion of  fact  from  the  testimony,  or  un- 
der a  claim  of  error  in  law,  because  a 
judgment,  plainly  valid  upon  the  facts, 
settled  by  the  trial  court,  would  be  as 
plainly  invalid  if  it  had  been  rendered 
on  different  facts,  such  as  might  be 
settled  by  this  court  after  a  retrial  on 
the  evidence.  The  thing  actually 
sought,  in  either  case,  is  a  retrial  of 
facts  by  an  appellate  court  whose  juris- 
diction relates  only  to  the  correction 
of  errors  in  law."  Thresher  v.  Dyer, 
69  Conn.  404,  37  Atl.  979. 
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dictions,  the  findings  are  clearly  and  unquestionably  opposed  to  the 
preponderance  of  testimony,^"  as  the  findings  of  the  court  come  to  the 
appellate  court  with  the  presumption  of  correctness."  If  there  is  no 
testimony  proving  an  affirmative  allegation' in  the  answer,  it  is  proper 
for  the  court  to  find  against  the  defendant  upon  the  issue  thus  made." 
Especially  will  the  court  assume  that  findings  are  supported  by  the 
evidence  where  no  amendments  to  the  findings  have  been  requested  as 
required  by  statute." 

If  the  judgment  is  supported  by  the  findings  and  they  are  supported 
by  the  evidence,  the  fact  that  other  findings  not  necessary  to  the  de- 
cision are  not  supported  by  the  evidence  is  immaterial,  and  not  ground 
for  reversal.^* 

But  where  the  finding  is  not  of  fact,  but  a  determination  in  law  that 
no  evidence  at  all  had  been  adduced  tending  to  support  an  essential 


10.     la. — Eoe  V.  McCaughan,  113  Iowa 

274,  §5  N.  W.  21;  Brown  v.  Curtis,  111 
Iowa  542,  82  N.  W.  945.  Mont.— Wins- 
low  V.  Dundom,  46  Mont.  71;  O 'Malley 
V.  O 'Malley,  46  Mont.  549.  Neb.— Pow- 
ers V.  Bohuslav,  84  Neb.  179,  120  N.  W. 
942.  N.  D. — James  Eiver  N.  Bank  v. 
Weber,  19  N.  D.  702,  124  N.  W.  952. 
S.  D. — Mason  v.  Philadelphia  Fire  Assn., 
23  S.  D.  431,  122  N.  W.  423.  Utah. 
Promontory  Eanch  Co.  v.  Argile,  2S 
Utah  398,  79  Pac.  47. 

Contra. — Seward   v.    Casler,    24   Okla. 

275,  103  Pac.  740. 

General  findings  are  not  within  the 
rule.  Young  v.  Miner,  141  Wis.  501, 
124  N.  W.  660;  Closuit  v.  Arpin  L.  Co., 
130  Wis.  258,  110  N.  W.  222. 

11.  Lee  V.  Dwyer,  20  S.  D.  464,  107 
N.  W.  674. 

12.  Vanderslice  v.  Matthews,  79  Cal. 
273,  21  Pac.  748.  A  finding  that  no 
evidence  was  offered  on  a  point  is  not 
a  finding  of  fact  put  in  issue.  The 
court  must  find  upon  it  expressly,  one 
way  or  the  other.  Campbell  v.  Buck- 
man,  49  Cal.  362,  368. 

13.  Cudney  t\  Sherrard,  153  Mich. 
239,  116  N.  W.  1014. 

14.  Cal. — Ambrose  v.  Drew,  139  Cal. 
665,  73  Pac.  543;  MeKibbin  v.  Mc- 
Kibbin,  139  Cal.  448,  73  Pac.  143;  Gage 
V.  Gunther,  136  Cal.  338,  68  Pac.  710, 
89  Am.  St.  Eep.  141;  Dalton  v.  Pacific 
Elec.  E.  Co..  7  Cal.  App.  510,  94  Pac. 
868.  Ind. — McCaslin  v.  Advance  Mfg. 
Co.,  155  Ind.  298,  58  N.  E.  67;  Martin 
V.  Marks,  154  Ind.  549,  57  N.  E.  249. 
la. — McMurray  v.  Hughes,  82  Iowa  47, 
47  N.  W.  883.  Minn.— Fidelity  &  Cas- 
ualty Co.  V.  Grays,  76  Minn.  450,  79  N. 
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W.  531;  Giersten  v.  Giersten,  58  Minn. 
213,  59  N.  W.  1004;  Quinn  V.  Olson,  34 
Minn.  422,  26  N.  W.  230.  N.  Y.— Eaab 
V.  Squier,  5  Misc.  220,  25  N.  Y.  Supp. 
463,  reversed  upon  other  grounds,  148 
N.  Y.  81.  42  N.  E.  516.  Tex. — Mis- 
souri Pac.  E.  Co.  V.  Heidenheimer,  82 
Tex.  195,  17  S.  W.  608,  27  Am.  St 
Eep.  861;  Finn  V.  Krut,  13  Tex.  Civ. 
App.  36,  34  S.  W.  1013. 

The  rule  is  not  that  each  of  the  spe- 
cific facts  found  must  be  supported  by 
evidence.  MeKibbin  v.  MeKibbin,  139 
Cal.   448,   73   Pac.   143. 

Where  it  was  stipulated  that  a  finding 
as  to  a  certain  question  was  imnaaterial, 
and  the  court  made  a  finding  thereon, 
it  was  held  that  error  could  not  be 
predicated  on  the  insufficiency  of  the 
evidence  to  support  the  finding.  Kent 
V.  Eichardson,  8  Idaho  750,  71  Pac.  117. 
Where  there  is  a  general  finding 
that  each  and  all  of  the  allegations 
of  a  complaint  are  untrue,  since 
such  a  finding  is  the  equivalent  of 
specific  findings  that  each  allega- 
tion is  untrue,  if  the  finding  as  to 
any  one  issue,  which,  alone  and  of  it- 
self, will  support  the  conclusions  of  law, 
is  justified  by  the  evidence,  the  fact 
that  the  finding  upon  some  other  issue 
is  not  justified  by  the  evidence  would 
be  error  without  prejudice.  Fidelity  & 
Casualty  Co.  v.  Grays,  76  Minn.  450,  79 
N.  W.  531. 

Where  the  same  cause  of  action  is 
made  the  subject  of  several  counts,  a 
general  finding  in  favor  of  one  of  the 
parties  is  sufficient  if  the  evidence  sup- 
ports it  upon  one  of  the  counts.  Pel- 
ton  V.  Nichols,  180  Mass.  245,  62  N.  E.  1. 
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fact,  the  finding  will  be  treated  as  a  conclusion  of  law  and  the  appellate 
court  will  examine  the  evidence  in  determining  the  matter.^^ 

The  court,  upon  the  trial  of  one  issue  upon  which  a  new  trial  has 
been  granted,  may  make  a  finding  upon  each  issue  and  adopt  the  find- 
ings made  in  the  previous  trial  which  in  that  case  will  not  be  objection- 
able as  not  being  supported  hy  the  evidence}^ 

12.  Findings  Must  Not  Be  Inconsistent  or  Contradictory.  —  The 
findings  as  to  material  facts  must  be  consistent,  not  inconsistent  and 
contradictory,^^  but  the  mere  presence  of  an  inconsistency  in  the  find- 
ings as  to  immaterial  matters  does  not  constitute  reversible  error.^** 

The  objection  that  the  findings  are  inconsistent  may  ^  be  raised  on 
motion  for  new  trial  on  the  ground  that  the  decision  is  contrary  to 
law.^^ 

General  and  Special  Findings  Inconsistent If  there  is  a  conflict  between 

a  general  finding  and  specific  findings  of  particular  facts,  the  latter 


15.  Kansas  City,  etc.  Co.  v.  McDon- 
ald, 118  Mo.  App.  471,  95  S.  W.  279. 

16.  ■  Duflf  V.  Duff,  101  Cal.  1,  35  Pac, 
437,  the  court  saying:  "It  was  a  mat- 
ter of  convenience  that  all  the  findings 
which  related  to  this  property  should 
be  placed  together  in  order  that  the 
entire  record,  including  the  judgment 
to  be  entered  thereon,  might  be  more 
readily  examined  and  understood." 

17.  Cal.— Haight  v.  Haight,  151  Cal. 
90,  90  Pac.  197;  Kerns  v.  McKean,  65 
Cal.  411,  4  Pac.  404;  Kelley  v.  Long, 
18  Cal.  App.  159,  122  Pac.  832.  Minn. 
Norton  v.  Metropolitan,  etc.  Co.,  74 
Minn.  484,  77  N.  W.  298,  539.  Mont. 
Bateman  v.  Raymond,  15  Mont.  439,  39 
Pac.  520. 

Inconsistent  and  contradictory  find- 
ings upon  an  essential  fact  neutralize 
each  other,  and  cannot  support  the 
judgment.  Cal. — McElliott  v.  Krogh, 
151  Cal.  126,  90  Pac.  823;  Moffitt  v. 
Rosencrans,  136  Cal.  416,  69  Pac.  87; 
Compton  V.  Carr,  126  Cal.  579,  59  Pac. 
29;  Tuohy  v.  Woods,  122  Cal.  665,  55 
Pac.  683;  Moody  v.  Newmark,  121  Cal. 
446,  53  Pac.  944;  Learned  V.  Castle,  78 
Cal.  454,  18  Pac.  872,  21  Pac.  11;  Sloss 
V.  Allman,  64  Cal.  47,  30  Pac.  574.  Kan. 
Crissey  v.  Inter  State  Loan  Co.,  59 
Kan.  561,  53  Pac.  867.  Nev.— Authors 
V.  Bryant,  22  Nev.  242,  38  Pac.  439. 
N.  C— Davis  v.  Butters  L.  Co.,  130  N. 
C.  174,  41  S.  E.  95.  N.  Y.— Smyth  v. 
Marsich,  4  App.  Div.  171,  38  N.  Y.  Supp. 
932. 

Thus  in  an  action  for  the  recovery 
of  personalty  where  both  parties  are 
found  to  have  been  in  possession  of  the 


same,  the  findings  are  too  contradictory 
to  be  the  basis  of  judgment.  Carman 
V.  Eoss,  64  Cal.  249,  29  Pac.  510. 

If  a  finding  consisting  only  of  con- 
clusions from  basic  facts  found  in  de- 
tail is  in  conflict  with  them  the  basic 
facts  must  prevail.  State  v.  Kirmeyer 
(Kan.),  128   Pac.  1114. 

"When  findings  are  so  inconsistent 
that  it  is  impossible  to  harmonize  them, 
'it  is  the  duty  of  the  court  to  accept 
those  most  favorable  to  the  appellant, 
as  he  is  entitled  to  rely  upon  them  in 
aid  of  his  exceptions'  "  (Lafayette,  etc. 
Soc.  v.  Norton,  202  N.  Y.  379,  95  N.  E. 
819;  Stokes  v.  Stokes,  198  N.  Y.  301, 
307,  91  N.  E.  793;  Whalen  v.  Stuart, 
194  N.  Y.  495,  87  N.  E.  819,  reversing 
123  App.  Div.  446,  108  N.  Y.  Supp.  355; 
Elterman  v.  Hyman,  192  N.  Y.  113,  84 
N.  E.  937;  Buffalo  v.  Delaware,  etc.  R. 
Co.,  190  N.  Y.  84,  82  N.  E.  513,  reversing 
114  App.  Div.  915,  99  N.  Y.  Supp. 
1049;  Mickell  v.  Tracy,  184  N.  Y. 
386,  77  N.  E.  391,  reversing  100  App. 
Div.  80,  91  N.  Y.  Supp.  287),  though 
it  is  claimed  the  findings  favorable  to 
the  appellant  were  inadvertently  made. 
Stokes  t>.  Stokes,  198  N.  Y.  301,  91 
N.  E.  793. 

18.  Carpy  V.  Dowdell,  131  Cal.  495, 
498,  63  Pac.  778;  Tuohy  v.  Woods,  122 
Cal.   665,  55   Pac.   683. 

A  conflict  in  the  findings  as  to  counts 
upon  which  the  defendant  prevailed  is 
immaterial  where  the  defendant  appeals. 
Bickerdike  v.  State,  144  Cal.  681,  78 
Pac.  270. 

19.  Langan  v.  Langan,  89  Cal.  186, 
26  Pac.  764. 
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must  control.-''    Wlien  there  is  a  conflict  between  two  special  findings, 

one  of  which  supports  and  the  other  conflicts  with  the  general  finding 

and  judgment,  the  one  that  supports  the  judgment    must    eontrol.^^^ 

If  findings  of  fact  and  conclusions  of  law  are  inconsistent,  the  former 

controls.^- 

Findings  and  Admitted  Facts  Inconsistent.  —  Findings  of  fact  will  be  set 
aside  or,  at  least,  disregarded  on  appeal,  when  they  are  inconsistent 
with  facts  admitted  by  the  pleadings,-^  or  otherwise  agreed  to  or  ad- 
mitted by  the  parties  ;2*  and  it  has  been  held  that  a  finding  which 
negatives  the  existence  of  a  fact  admitted  by  the  pleadings  is  a  finding 
against  the  evidence,  and  that  any  judgment  rendered  thereon  is 
erroneous.^' 


20.  Cal. — McCormiek  v.  National 
Surety  Co.,  134  Cal.  510,  66  Pac.  741; 
Warder  v.  Enslen,  73  Cal.  291,  14  Pac. 
874;  Hidden  v.  Jordan,  28  Cal.  301; 
Chatfield  v.  Continental,  etc.  Assn.,  6 
Cal.  App.  665,  92  Pac.  1040.  Kan. 
Crissey  v.  Inter  State  Loan  Co.,  59  Kan. 
561,  53  Pac.  867.  Mont. — Featherman 
V.  Hennessey,  43  Mont.  310,  115  Pac. 
983.  Neb. — Citizens'  Bank  v.  Stocks- 
lager,  1  Neb.  (Unof.)  799,  96  N.  W.  591. 
Wyo. — 'Parker  v.  Meadows,  122  Pac. 
586;  Cramer  V.  Munkres,  14  "Wyo.  234, 
83  Pac.  374. 

"While  the  statutes  providing  that 
■when  the  special  findings  of  facts  are 
inconsistent  with  the  general  verdict, 
the  former  controls,  and  judgment  shall 
be  given  accordingly,  has  reference  es- 
pecially to  verdict  of  juries,  it  also  ap- 
plies to  a  finding  of  facts  by  the  trial 
judge.  Burton  v.  Chicago,  etc.  Co. 
(Ark.),  153  S.  W.  114;  Gebhart  v.  Mer- 
chant, 84  Ark.  359,  362,  105  S.  W.  1034; 
Barnes  v.  Sabron,  10  Nev.  217. 

A  general  finding  that  the  averments 
of  the  complaint  are  true  is  controlled 
by  a  special  finding  inconsistent  there- 
with. McCormiek  v.  National  Surety 
Co.,  134  Cal.  510,  66  Pac.  741. 

A  general  finding  that  the  allegations 
of  the  counterclaim  "are  untrue  and 
not  supported  by  the  evidence,"  should 
not  be  construed  as  intended  to  con- 
tradict the  specific  findings  made  upon 
the  main  subject  of  controversy.  Spauld- 
ing  V.  Dow,  118  Cal.  424,  50  Pac.  543. 

Where  the  findings  of  the  court  upon 
the  facts  were  in  favor  of  plaintiff,  and 
judgment  was  rendered  generally  for 
defendants,  if  there  is  any  theory  upon 
which  judgment  could  be  rendered  for 
defendant,  it  ought  to  be  disclosed, 
otherwise  the  judgment  will  be  reversed. 
Shipp  V.  Snyder,  121  Mo.  155,  25  S.  W. 
900. 


21.  Cramer  v.  Munkres,  14  Wyo.  234, 
83  Pac.  374. 

22.  U.  S. — IJnited  States  l>.  Harris, 
77  Fed.  821,  23  C.  C.  A.  483.  Ind. 
Sanders  v.  Scott,  68  Ind.  130.  Kan. 
Wyandotte  County  v.  Arnold,  49  Kan. 
279,  30  Pac.  486.  N.  Y.— See  Stonehill 
V.  Hastings,  202  N.  Y.  115,  94  N.  E. 
1068,  affirming  135  App.  Div.  48,  119 
N.  Y.  Supp.  897. 

23.  Cal.— Chapman  v.  Hughes,  134 
Cal.  641,  58  Pac.  298,  60  Pac.  974,  66 
Pac,  982;  Gamache  v.  San  Joaquin  Co. 
School  Dist.,  133  Cal.  145,  65  Pac.  301; 
Ortega  v.  Cordero,  88  Cal.  221,  26  Pac. 
80;  Dewing  Co.  V.  Thompson  (Cal. 
App.),  124  Pac.  1035.  Conn. — Jacobs 
V.  Williams,  85  Conn.  215,  82  Atl.  202. 
Kan. — Brown  v.  Evans,  15  Kan.  88; 
Brenner  v.  Bigelow,  8  Kan.  496.  N.  Y. 
O  'Brien  V.  Buffalo  Traction  Co.,  31  App. 
Div.  632,  52  N.  Y.  Supp.  322,  affirmed, 
165  N.  Y.  637,  59  N.  E.  1128.  N.  C. 
Trimmer  v.  Gorman,  129  N.  C.  161,  39 
S.  E.  804.  Pa. — See  Bridgewater  Bor- 
ough V.  Beaver  Valley  Traction  Co.,  214 
Pa.  343,  63  Atl.  796. 

24.  Seward  v.  Eheiner,  2  Kan.  App. 
95,  43  Pac.  423  (agreed  to  by  stipula- 
tion of  parties);  Bateman  v.  Kaymond, 
15  Mont.  439,  39  Pac.  520  (admitted 
by  failure  of  parties  to  object  to  a  find- 
ing upon  the  same  fact  by  jury). 

Montana. — Since  under  §1117  of  the 
Montana  Code  of  Civil  Procedure,  "the 
agreed  statement  of  facts  has  the  effect 
of  special  findings  of  fact,"  a  conclu- 
sion of  law  directly  contradictory  of 
such  a  statement  of  facts  would  in  it- 
self vitiate  a  judgment  entered  there- 
on. Birney  v.  Warren,  28  Mont.  64,  72 
Pac.  293. 

25.  Walker  v.  Brem,  67  Cal.  599,  8 
Pac,  UO}  Silvey  v.  Neary,  59  Cal.  97. 
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Judgment  and  Findings  Inconsistent.  —  If  a  special  finding  is  incon- 
sistent with  the  judgment,  the  former  must  control  j^"  and  though  the 
other  findings  support  the  judgment,  it  should  be  reversed  unless 
found  to  be  clearly  right  upon  the  evidence." 

Ultimate  and  Probative  Facts  Inconsistent.  —  While  a  clear  specific  find- 
ing of  the  ultimate  fact  must  prevail  over  findings  of  probative  facts 
where  the  probative  facts  found  are  not  necessarily  inconsistent  there- 
with,28  if  there  is  any  conflict  between  the  ultimate  fact  found  and 
the  probative  facts  bearing  on  the  same  issue  which  are  also  found, 
the  finding  of  the  ultimate  fact  ordinarily  prevails  in  support  of  the 
judgment,  notwithstanding  a  finding  of  a  probative  or  evidentiary 
fact  which  tends  to  show  that  the  ultimate  fact  was  found  against  the 
evidence.^^  Findings  of  probative  facts  will  not  invalidate  tlie  finding 
of  an  ultimate  fact  unless  the  latter  is  based  on  the  former  and  is  en- 
tirely overcome  thereby, -^^  and  unless  also  it  appear  that  these  findings 


26.  Kellogg  V.  Bissantz,  51  Kan.  418, 
32  Pac.  1090. 

27.  Priewe  v.  Fitzsimmons,  117  Wis. 
497,  94  N.  W.  317. 

28.  Webb  v.  Nat.  Bank  of  Republic, 
146  Fed.  717,  77  C.  C.  A.  143;  Anglo- 
American  L.  Co.  V.  Lombard,  132  Fed. 
721,  735,  68  C.  C.  A.  89,  103;  Corea  v. 
Higuera,  153  Cal.  451,  95  Pae.  882; 
People  V.  McCue,  150  Cal.  195,  88  Pae. 
899;  Frazier  p.  Crowell,  52  Cal.  399. 

Where  a  court  makes  its  findings  of 
fact,  covering  the  ultimate  facts  in  is- 
sue, and  then  on  request  makes  addi- 
tional findings  of  probative  facts,  but 
the  transcript  fails  to  show  that  such 
additional  findings  were  all  the  pro- 
bative facts  established  by  the  evi- 
dence, the  original  findings  will  not  be 
disregarded,  on  an  objection  that  they 
are  contradicted  by  the  probative  facts 
found.     Smith  v.  Aiker,  52  Cal.  217.  _ 

A  judgment  based  upon  allegations 
and  findings  of  sufficient  ultimate  facts 
cannot  be  successfully  assailed  merely 
because  the  complaint  and  the  findings 
contain  in  addition  a  showing  of  pro- 
bative facts  which  taken  alone,  might 
not  support  the  judgment.  People  V. 
McCue,  150  Cal.  195,  88  Pac.  899. 

Specific  statements  in  a  spceial  find- 
ing are  not  to  be  controlled  or  modified 
by  inferences  suggested  by  uncertain 
or  equivocal  expressions  therein.  Sneed 
V.  Sabinal  Min.,  etc.  Co.,  73  Fed.  925, 
20   C.  C.  A.   230. 

29.  TJ.  S.— Webb  v.  ISTational  Bk.  of 
Eep.,  146  Fed.  717,  77  C.  C.  A.  143. 
Cal. — Corea  v.  Higuera,  153  Cal.  451,  95 
Pac.  882;  People  v.  McCue,  150  Cal.  195, 
88  Pac.  899;  Forsythe  v.  Los  Angeles 


R.  Co.,  149  Cal.  569,  575,  87  Pac.  24; 
Brown  v.  Mutual,  etc.  Assn.,  137  Cal. 
278,  70  Pac.  187;  Welsh  v.  Bardshar,  137 
Cal.  154,  69  Pac.  977;  Commercial  Bank 
V.  Kedfield,  122  Cal.  405,  55  Pac.  160, 
772.  Ind.— Smith  v.  Blair,  133  Ind.  367, 
32  N.  E.  1123.  UtaOi.— Sierra  Nevada  L, 
Co.  V.  McCormick,  37  Utah  150,  106 
Pac.  666. 

When  the  ultimate  fact  is  found,  the 
judgment  rests  upon  it,  not  upon  the 
probative  facts.  Sierra  Nevada  L.  Co. 
V.  McCormick,  37  Utah  150,  106  Pae. 
666. 

But  in  Indiana,  it  is  held  that  where 
the  primary  facts  are  stated  in  the 
findings,  and  they  lead  to  but  one  con- 
clusion, the  statement  of  the  ultimate 
fact  will  be  disregarded,  since  a  state- 
ment of  the  ultimate  fact  is  required 
only  where,  from  the  primary  facts, 
either  of  two  conclusions  must  reason- 
ably be  drawn.  Smith  V.  Wells  Mfg. 
Co.,  148  Ind.  333,  46  N.  E.  1000;  Board, 
etc.  V.  Bonebrake,  146  Ind.  311,  45  N.  E. 
470;  Smith  v.  Wabash  R.  Co.,  141  Ind. 
92,  40  N.  E.  270;  Richmond  Nat.  Gas 
Co.  V.  Enterprise  Nat.  Gas  Co.,  31  Ind. 
App.  222,  66  N.  E.  782. 

30.  Corea  v.  Higuera,  153  Cal.  451, 
95  Pac.  882;  Forsythe  v.  Los  Angeles  E. 
Co.,  149  Cal.  569,  87  Pac.  24. 

Where  upon  the  face  of  the  finding 
it  apears  from  its  argumentative  form 
that  a  certain  finding  was  simply  a 
conclusion  from  the  probative  facta 
previously  found  (People  v.  Reed,  81 
Cal.  70,  76,  22  Pac.  474.  15  Am.  St. 
Rep.  22;  Geer  V.  Sibley,  83  Cal.  1,  23 
Pac.  220),  or  where  the  finding  of  an 
ultimate  fact  appears  in  the  conclusions 
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of  probative  facts  dispose  of  all  the  facts  involved  in  the  pleadings, 
and  that  the  facts  found  constitute  all  the  facts  in  the  case.^^ 

Findings  of  Jury  and  Court  Conflicting.  —  Since  a  jury  in  a  case  tried 
by  the  court  without  a  jury  is  simply  advisory  to  the  court  and  the 
court  is  not  necessarily  bound  by  their  findings,  in  case  of  a  conflict 
between  the  special  findings  of  the  jury  and  the  findings  of  the  court, 
the  latter  will  control.'- 

The  finding  is  not  controlled  hy  an  oral  statement  in  conflict  therewith 
made  by  the  court  when  rendering  his  decision.^^ 

13.  Effect  of  Findings.  —  Since  the  findings  of  court  upon  the  facts 
in  a  case  have  the  weight  and  ^effect  of  a  jury  verdict,^*  and  are  con- 
clusive as  to  each  issue  in  support  of  which  evidence  is  offered,^^  unless 
set  aside  on  sustaining  a  motion  for  a  new  trial, ^"^  or  by  the  court  of  its 
own  motion,"  they  will  cure  all  formal  defects  in    the    complaint, 


of  law,  it  is  plain  that  this  is  a  general 
statement  or  conclusion  drawn  from  the 
facts  previously  found,  and  the  general 
finding  cannot  stand  unless  the  specific 
facts  previously  found  support  it.  Niles 
V.  Los  Angeles,  125  Cal.  572,  578,  58 
Pac.  190;  Savings,  etc.  Soc.  v.  Burnett, 
106  Cal.  514,  39  Pac.  922. 

31.  Forsythe  v.  Los  Angeles  E.  Co., 
149  Cal.  569,  87  Pac.  24;  Pierce  v. 
Pierce,  16  Cal.  App.  375,  387,  117  Pac. 
580. 

32.  Freeman  p.  Stephenson,  63  Cal. 
499;  Franks  v.  Jones,  39  Kan.  236,  17 
Pac.  663. 

33.  Fisk  V.  Casey,  119  Cal.  643,  51 
Pac.  1077. 

Finding  cannot  be  impeached  by  affi- 
davits of  what  occurred  at  the  time 
when  the  decision  was  announced.  Fisk 
V.  Casey,  119  Cal.  643,  51  Pac.  1077, 

34.  Magness  v.  Modern  Woodmen 
Am.,  146  Iowa  1,  123  N.  W.  169;  Fer- 
guson V.  Reiger,  43  Ore.  505,  73  Pac. 
1040. 

Findings  will  not  be  disturbed  any 
more  than  the  verdict  of  a  jury  would 
be  under  the  same  circumstances.  Dun- 
nington  v.  Frick  Co.,  60  Ark.  250,  258, 
30   S.   W.   212. 

35.  U.  S.— Meyer  v.  Everett  Pulp, 
etc.  Co.,  193  Fed.  857,  113  C.  C.  A.  643. 
Cal.— Wagy  v.  Atkinson,  18  Cal.  App. 
178,  122  Pac.  830.  Idaho.— Broadbent 
V.  Brumback,  2  Idaho  366,  16  Pac.  555. 
Okla. — Bohart  v.  Matthews,  29  Okla. 
315,  116  Pac.  944;  Bretch  v.  Winston, 
28  Okla.  625,  115  Pac.  795. 

Findings  of  fact  are  conclusive  un- 
less upon  the  facts  and  evidence  re- 
ported, it  appears  thft  there  is  no  com- 
petent evidence  to  support  them.    Mich. 

Vol.  vin 


Morgan  v.  Botsford,  82  Mich.  153,  46 
N.  W.  230.  N.  H.— Cox  v.  Leviston,  66 
N.  H.  167,  20  Atl.  246.  N.  C.*— Matth- 
ews V.  Fry,  143  N".  C.  384,  55  S.  E.  787. 

Findings  will  not  control  when  they 
are  opposed  by  a  clear  preponderance 
of  the  evidence,  or  where  the  over- 
whelming weight  of  the  evidence  is  in 
favor  of  the  appellant.  Ranahan  v. 
Gibbons,  23  Wash.  255,  62  Pac.  773. 

In  Shurtliff  v.  Extension  Ditch  Co.,  14 
Idaho  416,  425,  94  Pac.  574,  the  court 
says  "the  findings  of  facts  signed  by 
the  judge,  the  conclusion  of  law  not 
signed  by  him,  and  the  formal  judg- 
ment signed  by  him,  were  all  filed  at 
the  same  time  and  were  sufficient  to 
clearly  show  the  conclusion  of  law 
which  the  court  drew  from  the  find- 
ings. ' ' 

If  issue  could  have  been  determined 
without  any  finding  of  fact  the  finding 
is  not  conclusive.  Latham  v.  Harby, 
50  S.  C.  428,  27  S.  E.  862,  findings  of 
fact  upon  a  question  of  jurisdiction. 

Since  the  record  imports  verity,  where 
the  record  contains  a  recital,  prefacing 
the  findings  of  facts:  "and  now,  from 
the  admissions  of  the  pleadings  and  the 
evidence  taken  before  the  court  and 
filed  in  this  suit,  the  court  finds,  .  .  . 
the  court  cannot  look  behind  it  and  say 
that  the  decree  was  rendered  without 
proof  sufficient  to  support  the  disputed 
allegations  of  the  complaint."  Martin 
V.  Eagle  Development  Co.,  41  Ore.  448, 
69  Pac.  216. 

36.  Miller  v.  St.  Louis,  etc.  E.  Co., 
162  Mo.  424,  63  S.  W.  85;  Fisher  V. 
Emerson.  15  Utah  517,  50  Pac.  619, 

37.  Miller  v.  St.  Louis,  etc.  R.  Co., 
162  Mo.  424,  63  S.  W.  85. 
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though  they  will  not  supply  necessary  allegations.^^ 

F.  Conclusions  of  Law.  —  1.  Gemeral  Principles.  —  The  con- 
elusions  of  law  contemplated  by  the  statutes  to  be  drawn  in  connection 
with  the  findings  of  fact  is  the  opinion  of  the  court  as  to  what  relief 
either  party  is  entitled  to  upon  the  facts  established  by  the  pleadings 
and  evidence,  or  admitted  in  the  case.^®  It  is  not  to  be  drawn  from 
other  conclusions  of  law.*" 

Correct  practice  requires  that  conclusions  of  law  should  be  stated 
upon  every  issue  of  fact  formed  by  the  pleadings,  and  tried  by  the 
court/^  But  since  the  form  in  which  the  conclusion  should  be  stated 
is  in  the  discretion  of  the  court,**^  a  conclusion  of  law  directing  the 
entry  of  judgment  for  plaintiff  or  defendant  as  the  case  may  be,  is 
held  a  sufficient  compliance  with  the  provisions  of  the  statute,  and  not 
ground  for  reversal,*^  especially  where  a    more    specific    conclusion 


38.  Ferguson  v.  Eeiger,  4S  Ore.  50o, 
7S  Pac.   1040. 

39.  Cal.— Sears  v.  Dixon,  33  Cal.  326, 
330.  Ind.— Working  v.  Garn,  148  Ind. 
546,  47  N.  E.  951.  S.  D.— Missouri,  etc. 
Co.  V.  Mitchell,  22  S.  D.  191,  IIG  N.  W. 
67. 

The  conclusion  of  law  need  not  em- 
■body  a  proposition  of  law,  but  may  be 
stated  generally  or  specially  as  the  con- 
clusion which,  under  the  facts  found,  ia 
required  by  the  law  Working  V.  Garn, 
148  Ind.  546,  47  N.  E.  951. 

On  Facts  Found  Only. — The  court 
need  not  state  hypothetical  states  of 
fact  and  the  law  thereon,  after  the 
manner  of  instructions.  Nichols  v.  Car- 
ter, 49  Mo.  App.  401. 

Answering  Counsel's  Questions. — No 
objection  can  be  made  that  the  findings 
present  no  conclusions  of  law,  when  the 
plaintiff's  attorney  submitted  in  the 
form  of  questions  the  points  upon  which 
he  asked  special  findings,  and  these 
questions  were  answered  by  the  court, 
and  such  questions  involved  no  points 
of  law.     Olson  v.  Martin,  38  Iowa  346. 

Express  conclusion  unnecessary  when 
it  follows  from  the  facts  found.  Miller 
V.  Hicken,  92  Cal.  229,  28  Pac.  339. 

40.  Sears  v.  Dixon,  33  Cal.  326,  330. 

41.  First  Nat.  Bank  v.  Arnold,  156 
Ind.  487,  60  N.  E.  134. 

42.  Western  U.  Tel.  Co.  v.  Sanders, 
39  Ind.  App.  146,  79  N.  E.  406;  Ikard  v. 
Thompson,  81   Tex.  285,  16  S.  W.  1019, 

Mere  surplusage  does  not  constitute 
reversible  error.  Thompson  v.  Hays,  24 
Utah  275,  67  Pac.  670. 

43.  Cal.— Rea  v.  Haffenden,  116  Cal. 
596,  48  Pac.  716;  Spencer  v.  Duncan, 
107   Cal.  423,  40  Pac.  549;   Murphy  v. 


Snyder,  67  Cal.  451,  8  Pac.  2;  Ander- 
son V.  Blean  (Cal.  App.),  126  Pac.  859. 
Ind.— First  Nat.  Bank  v.  Arnold,  156 
Ind.  487,  60  N.  E.  134;  Western  Union 
Tel.  Co.  V.  Sanders,  39  Ind,  App.  146, 
79  N.  E.  406.  Minn.— Von  Glahn  v. 
Somer,  11  Minn.  203.  S.  D. — McVay  V. 
Bridgman,  21  S.  D.  374,  112  N.  W. 
1138.  Tex,— Ikard  v.  Thompson,  81  Tex. 
285,  16  S.  W.  1019;  Fidelity,  etc.  Co.  V. 
National  Bank  of  Commerce,  48  Tex. 
Civ.  App.  301,  106  S.  W.  782.  Utah. 
Blish  V.  MeCormick,  15  Utah  188,  49 
Pac.  529. 

Contra. — In  some  states,  however,  it  is 
held  that  a  mere  statement  of  the  judge 
that  a  party  is  or  is  not  .liable  is  not 
a  "conclusion  of  law"  within  the  mean- 
ing of  the  statute,  which  requires  a 
separation  of  the  conclusions  of  law  and 
fact  by  the  judge.  Clark  v.  Falmouth 
Turnpike  Co.,  7  Ky.  L.  Rep.  605;  Car- 
penter V.  Yeadon,  208  Pa.  396,  57  AtL 
837. 

Where  the  court  makes  full  findings 
of  fact,  a  conclusion  of  law  "where- 
fore from  the  foregoing  the  court  finds 
that  the  plaintiff  is  entitled  to  judg- 
ment as  prayed,"  is  sufficient.  McVay 
V.  Bridgman,  21  S.  D,  374,  112  N.  W. 
1138. 

No  separate  conclusions  necessary 
where  judgment  fully  expresses  the  con- 
clusions. Gainsley  v.  Gainsley  (Cal.), 
44  Pac.  456. 

"That  plaintiff  recover  $100"  is  suf- 
ficient in  form  and  substance  to  sup- 
port the  judgment.  While  it  is  usual 
to  say  that  the  plaintiff  is  entitled  to 
or  ought  to  recover,  such  words  are  not 
essential.  Western  U.  Tel.  Co.  v.  San- 
ders, 39  Ind.  App,  146,  79  N.  E.  406. 
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would  not  have  helped  the  complainant.** 

And  though  there  is  an  error  of  omission  in  the  conclusions  of  law*^ 
or  some  of  the  conclusions  are  not  properly  drawn  from  the  facts 
found,  this  is  no  ground  for  reversing  the  judgment  if  the  ultimate 
conclusion  upon  which  the  judgment  rests  is  not  erroneous  in  view 
of  the  facts  found.^" 

2.  Must  Be  Supported  by  Findings.  —  Wliile  if  the  findings  sup- 
port the  judgment,  it  is  immaterial  whether  the  conclusion  of  law 
supports  the  judgment,  since  when  judgment  k  rendered,  it  is  itself 
the  real  conclusion  of  law  and  supersedes  any  conclusion  of  law 
embraced  in  the  decision,'*^  the  conclusion  of  law  upon  which  the  judg- 
ment depends  must  be  sufficiently  supported  by  the  findings  of  fact*^ 
within  the  issues.*^ 

3.  As  Findings  of  Fact.  —  While  ordinarily  a  conclusion  of  law 
cannot  take  the  place  of,  or  be  regarded  as  a  finding  of  fact,  in  sup- 
port of  the  judgment,^"  the  line  of  demarcation  between  what  are 


44.  In  Eea  v.  Haffenden,  116  Cal. 
596,  48  Pac.  716  (a  mere  direction  of 
judgment  following  the  findings  of 
fact);  Anderson  V.  Blean  (Cal.  App.), 
126  Pac.  859. 

45.  Spencer  v.  Duncan,  107  Cal.  423, 
40  Pac.  549;  Haflfley  v.  Maier,  13  Cal. 
13;  Eleven  r.  Freer,  10  Cal.  172;  Helm 
1?.  Dumars,  3  Cal.  454. 

46.  Davis  V.  Baugh,  59  Cal.  568. 
Intermediate    errors    will     not     avail 

where  the  final  conclusion  ie  right. 
Spencer  v.  Duncan,  107  Cal.  423,  40 
Pac.  549. 

An  improper  reason  for  a  correct 
conclusion  is  harmless.  Austin  City  V. 
Emanuel,  74  Tex.  621,  12  S.  W.  318. 

47.  Eoberts  v.  Hall,  147  Cal.  434,  82 
Pac.  66.  Contra. — Ramaley  v.  Ramaley, 
69  Minn.  491,  72  N.  W.  694. 

48.  Cal. — Overacre  v.  Blake,  82  Cal. 
77,  22  Pac.  979.  Ind. — Lowe  r.  Turpie, 
147  Ind.  652,  44  N.  E.  25,  47  N.  E.  150, 
37  L.  E.  A.  233;  Miller  v.  Stephenson, 
27  Ind.  App.  271,  59  N.  E.  398,  61  N.  E. 
22.  Mich.— Fairfield  v.  Hart,  139  Mich. 
136,  102  ISr.  W.  641.  Minn. — Ramaley 
V.  Eamaley,  69  Minn.  491,  72  N.  W.  694. 
N.  Y. — Dougherty  v.  Lion  Fire  Ins.  Co., 
183  N.  Y.  302,  76  N.  E.  4.  Ore.— Grant 
r.  Paddock,  30  Ore.  312,  47  Pac.  712. 
Tex. — Amber  Petroleum  Co.  v.  Breech 
(Tex.  Civ.  App.),  Ill  S.  W.  668. 

A  conclusion  of  law  is  based  upon 
the  facts  found  and  raises  no  question 
as  to  the  right  of  the  party  to  prove 
the  facts  or  of  the  court  to  find  them. 
Braden  v.  Graves,  85  Ind.  92. 

If  the  conclusions  of  law  are  not 
supported  by  the  findings  of  fact,  and 
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the  findings  of  fact  show  that  the 
judgment  shall  have  been  in  favor  of 
defendant  instead  of  plaintiff,  the 
court  will  reverse  with  directions  to 
the  court  below  to  enter  the  correct 
judgment.  Overacre  v.  Blake,  82  Cal. 
77,  22  Pac.  979.     , 

If  the  findings  are  full  and  complete 
as  to  all  the  issues,  and  fully  sustained 
by  the  evidence,  but  the  eoi;iclusions  of 
law  are  erroneous  or  misapplied  in 
framing  the  judgment,  a  new  trial_  is 
not  the  proper  procedure,  but  a  motion 
to  vacate  or  correct  the  judgment  under 
§§633,  633a,  C.  C.  P.  is  the  proper  rena- 
edy.  Swift  v.  Occidental  Min.,  etc. 
Co.,  141  Cal.  161,  74  Pac.  700. 

49.  A  conclusion  based  upon  findings 
outside  of  the  issues  is  a  nullity.  Fiske 
V.  Casey  (Cal.),  36  Pac.  668. 

50.  Cal. — Paulson  p.  Nunan,  64  Cal. 
290,  30  Pac.  845.  Ind. — Deep  Vein  Coal 
Co.  V.  Jones,  97  N.  E.  341.  Neb.— Ga- 
mow  V.  Denny,  68  Neb.  706,  94  N.  W. 
959.  N.  Y.— Smith  V.  Smith,  7  N.  Y. 
Supp.  193.  Ore. — Darling  v.  Miles,  57 
Ore.  593,  111  Pac.  702,  112  Pac.  1084; 
Kane  v.  Eippey,  22  Ore.  299,  29  Pac. 
1005.  Tex. — Zachariae  t\  Swanson,  34 
Tex.  Civ.  App.  1,  77  S.  W.  627.  Utah. 
Easmussen  v.  Sevier  Val.  Canal  Co.,  121 
Pac.  741;  Westminster  Inv.  Co.  v.  Me- 
Curtain,  39  Utah  544,  118  Pac.  564; 
Munsee  v.  McKellar,  39  Utah  282,  116 
Pac.  1024;  Houtz  ?:.  Union  Pac.  R.  Co., 
33  Utah  175,  93  Pac.  439,  17  L.  E.  A. 
(K  S.)  628.  Wash. — Kennedy  v.  Der- 
riekson,  5  Wash.  289,  31  Pac.  766.  Wis. 
Young  V.  Miner,  141  Wis.  501,  124  N.  W. 
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questions  of  fact  and  conclusions  of  law  is  not  always  one  easy  to  be 
drawn." 

If  from  the  facts  in  evidence,  the  result  can  be  reached  by  that 
process  of  natural  reasoning  adopted  in  the  investigation  of  truth,  it 
becomes  an  ultimate  fact  to  be  found  as  such.  If,  on  the  other  hand, 
resort  must  be  had  to  the  artificial  processes  of  the  law  in  order  to 
reach  final  determination,  the  result  is  a  conclusion  of  law.^^ 


660.  Wyo. — Hilliard  v.  Douglas  Oil 
Fields,  122  Pac.  626. 

Except  in  cases  where  the  law  gives 
a  conclusive  effect  to  the  fact  estab- 
lished, or  where  the  evidence  is  of  such 
a  certain  and  conclusive  character  that 
the  minds  of  men  of  ordinary  intel- 
ligence will  not  differ  as  to  its  effect. 
Zachariae  v.  Swanson,  34  Tex.  Civ.  App. 
1,  77  S.  W.  627. 

Another  statement  of  the  rule  is:  If 
a  so-called  finding  be  treated  as  a  con- 
clusion of  law,  then  there  is  no  find- 
ing on  the  issue  covered  thereby.  Lup- 
ton  V.  Taylor,  39  Ind.  App.  412,  78 
N.  E.  689,  79  N.  E.  523. 

51.  Cal. — Weidenmueller  v.  Stearns, 
etc.  Co.,  128  Cal.  623,  61  Pac.  374; 
Levins  v.  Rovegno,  71  Cal.  273,  12  Pac. 
161.  111.— Eoemheld  v.  Chicago,  231 
111.  467,  83  N.  E.  291.  Ind.— Working 
V.  Gam,  148  Ind.  546,  47  K  E.  951. 
S.  D.— McKenna  V.  Whittaker,  9  S.  D. 
442,  69  N.  W.  587. 

"It  not  infrequently  occurs  that  a 
statement  of  fact  cannot  be  made  with- 
out including  a  conclusion,  and  as  often 
a  conclusion,  though  one  of  law,  must 
be  stated  in  the  form  in  which  a  state- 
ment of  fact  is  made."  Working  v. 
Garn,  148  Ind.  546,  551,  47  N.  E.  951. 

Conclusions  of  Law. — If  facts  stated 
in  a  special  finding  will  admit  of  but 
one  conclusion  and  lead  to  but  one  re- 
sult, the  deduction  therefrom  is  a  con- 
clusion of  law,  and  not  an  ultimate  fact. 
DePauw  Plate  Glass  Co.  v.  Alexandria, 
152  Ind.  443,  52  N.  E.  60S;  Baltimore, 
etc.  E.  Co.  f.  Walborn,  127  Ind.  142,  26 
N.  E  207;  Crawfordsville  T.  Co.  v.  Kam- 
sey  (Ind.  App.),  100  N.  E.  1049. 

Illustrations. — Findings  that  the  money 
"paid  defendant  as  legatee  under  the 
will  .  .  .  was  erroneously  paid"  (Scott 
V.  Ford,  45  Ore.  531,  78  Pac.  742,  80 
Pac.  899,  68  L.-  R.  A.  469);  that  an 
officer  of  a  corporation  by  reason  of  his 
relation  to  it  was  chargeable  with 
knowledge  of  the  trust  relation  existing 
between  the  corporation  and  plaintiff, 
so  that  the  officer  could  not  claim  he 


was  a  bona  fide  purchaser  (Gay  r. 
Young  Men's  Mercantile  Inst.,  37  Utah 
280,  107  Pac.  237);  "that  the  evidence 
does  not  show  that  the  plaintiff  is  en- 
titled to  the  relief  prayed  for  in  his  bill, 
to  wit:  an  account"  (Fitzsimmons  V. 
Robb,  173  Pa.  645,  34  Atl.  233);  that 
a  shortage  of  water  was  caused  by  act 
of  God  (Miller  v.  Mt.  Xebo,  etc.  Co.,  37 
Utah  1,  106  Pac.  504);  that  written 
notice  was  waived  by  defendant's  "con- 
duct" (Utah  Assn.  v.  Home  Fire  Ins. 
Co.,  36  Utah  20,  102  Pac.  631);  that 
"at  the  commencement  of  the  action 
the  plaintiffs  nor  either  of  them  had 
any  right,  title  or  interest  in  the  lands 
described  in  the  complaint"  (Young  v. 
Miner,  141  Wis.  501,  124  N.  W.  660); 
that  there  remained  due  a  certain  sum 
to  plaintiff,  less  a  certain  sum  found 
on  defendant's  counterclaim  (Dillon 
Imp.  Co.  V.  Cleaveland,  32  Utah  1,  88 
Pac.  670);  that  a  certain  amount  is  due 
on  note  or  notes  (First  Nat.  Bank  V. 
Mahoney  [N.  D.],  135  N.  W.  771). 

Findings  of  Fact. — The  following  have 
been  held  to  be  findings  of  fact:  That 
plaintiff  did  not  rescind  said  sales  (Hol- 
lenbach  v.  Schnabel,  101  Cal.  312,  35 
Pac.  872) ;  that  plaintiff  was  not  the 
owner  (Daly  v.  Sorocco,  80  Cal.  367,  22 
Pac.  211);  that  Z  has  no  right,  title, 
interest,  claim,  or  lien  of,  in,  or  to  or 
against  any  of  the  land  and  premises 
(Dam  V.  Zink,  112  Cal.  91,  44  Pac. 
331);  that  plaintiff  has  no  prescriptive 
right  (Weidenmueller  r.  Stearns,  etc. 
Co.,  128  Cal.  623,  61  Pac.  374);  that 
the  officers  of  a  corporation  had  author- 
ity to  execute  a  corporation  note 
(Reade  v.  Pacific  Supply  Assn.,  40  Ore. 
60,  66  Pac.  443);  that  after  a  considera- 
tion of  the  evidence  a  certain  sum  is 
due,  though  non-pajTnent  is  not  found 
(Ramsey  v.  Johnson,  7  Wyo.  392,  52 
Pac.  1084);  that  the  law  of  another 
state  is  the  same  as  the  law  of  this 
state  (Tolman  V.  Smith,  85  Cal.  280, 
24  Pac.  743). 

52.  Weidenmueller  v.  Stearns,  etc. 
Co.,  128  Cal.  623,  61  Pac.  374;  Levins 
V.  Rovegno,   71   Cal.   275,   12  Pac.   273. 
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4.  Inconsistency.  —  Inconsistency  in  the  conclusions  of  law  does 
not  furnish  any  ground  for  a  reversal  of  a  judgment,  entered  in  ac- 
cordance with  the  correct  conclusions  of  law  on  the    facts    found/^ 

VIII.    AMENDMENTS,      CORRECTIONS     AND     ADDITIONS. 

A.  How  Corrected  or  Made  Sufficient.  —  "While  if  the  original 
findings  of  fact  are  erroneous  in  any  respect,  the  appropriate  pro- 
ceeding to  have  them  set  aside  is  a  motion  for  a  new  trial/'*'  and  not 
a  motion  to  amend  the  findings  after  the  rendition  of  judgment  in  the 
case  f^  this  does  not  prevent  the  court  from  making  such  modification 
or  correction  of  clerical  errors  or  misprisions  or  orders  improvidently 
and  unintentionally  entered,  as  shall  make  them  cover  the  issues  in 
the  cause,  and  conform  to  the  truth  thereof,'''^    or    to    conform    the 


53.  Knox  V.  Metropolitan  El.  K.  Co., 
58  Hun  517,  12  N.  Y.  Supp.  848;  Welsh 
V.  Met.  EI.  E.  Co.,  25  Jones  &  S.  408, 
8  N.  Y.  Siipp.  492. 

54.  Hawxhurst  v.  Kathg-eb,  119  Cal. 
531,  51  Pac.  846,  63  Am.  St.  Rep.  142; 
Knowlton  v.  Mackenzie,  110  Cal.  183, 
187,  42  Pac.  580;  Pralus  v.  Jefferson, 
Gold.  etc.  Co.,  34  Cal.  558.   . 

"After  findings  have  been  filed,  and 
judgment  entered  thereon,  there  is  but 
one  method  by  which  those  findings  can 
be  competently  changed  or  modified — 
except  perhaps  in  respect  to  a  mere 
clerical  error  or  misprison — and  that  is 
the  mode  pointed  out  by  the  statute,  by 
the  granting  of  a  new  trial."  Hawx- 
hurst V.  Eathgeb,  119  Cal.  531,  51  Pac. 
846,  63  Am.  St.  Rep.  142. 

In  Indiana  the  motion  to  modify, 
strike  out.  or  add  to  special  findings  is 
not  recognized.  Citizens  Trust  Co.  v. 
Nat.  Equipment,  etc.  Co.  (Ind.),  98  N. 
E.  865;  Chicago,  etc.  R.  Co.  v.  State, 
159  Ind.  237,  241,  64  N.  E.  860.  Where 
the  facts  are  not  correctly  found 
(Citizens  Trust  Co.  v.  Nat.  Equipment, 
etc.  Co.  find.],  98  N.  E.  865;  Wray  v. 
Hill,  85  Ind.  546;  Gaunitt  v.  State,  81 
Ind.  137),  or  where  any  or  all  of  the 
facts  found  are  not  sustained  by  the 
evidence  (Chicago  &  S.  E.  R.  Co.  v. 
State,  159  Ind.  237,  241,  64  N.  E.  860), 
or  are  contrary  to  law  (Chicago  &  S.  E. 
R.  Co.  V.  State,  supra;  Hamilton  v. 
Bryam,  122  Ind.  283,  23  N.  E.  795),  or 
where  facts  which  should  have  been 
found,  were  not  (Chicago  &  S.  E.  R. 
Co.  V.  State,  supra;  Citizens  Bank  v. 
Bolen,  121  Ind.  301,  23  N.  E.  146; 
Deeter  v.  Sellers,  102  Ind.  458,  1  N.  E. 
854;  First  Nat.  Bank  v.  Carter,  89  Ind. 
317;  Ex  parte  Walls,  73  Ind.  95),  the 
proper  remedy  is  a  motion  for  a  new 
trial. 
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55.  Pico  r.  Sepulveda,  66  Cal.  336,  5 
Pac.  515. 

56.  Cal.— Mitchell  v.  Patterson,  120 
Cal.  286,  52  Pac.  589;  Smith  v.  Taylor, 
82  Cal.  533,  23  Pac.  217;  Wunderlin  v. 
Cadoga^,  75  Cal.  617,  17  Pac.  713. 
Minn. — McCaffery  v.  Burkhardt,  97 
Minn.  1,  105  N.  W.  971;  State  Sash, 
etc.  Mfg.  Co.  r.  Adams,  47  Minn.  399, 
50  N.  W.  360.  Mont.— Merrill  v.  Miller, 
28  Mont.  134,  72  Pac.  423,  error  cor- 
rected with  consent  of  plaintiff  on  mo- 
tion for  new  trial.  N.  Y. — Deutermann 
V.  Pollock,  51  N.  Y.  Supp.  928.  S.  D. 
Schmidtgall  v.  Walshtown  Twp.,  27  S. 
D.  103,  129  N.  W.   1042. 

It  is  not  to  be  presumed,  however, 
that  a  finding  is  of  this  unusual  char- 
acter, but  it  must  be  affirmatively 
shown.  Wimderlin  v.  Cadogan,  75  Cal. 
617,  17  Pac.  713. 

Clerical  errors  in  computation  in  the 
findings  of  fact  and  conclusions  of  law 
may  be  corrected  by  the  court  of  its 
own  motion  without  vacating  the  judg- 
ment and  entering  a  new  one.  Erick- 
son  V.  Stockton,  etc.  R.  Co.,  148  Cal. 
206,  82  Pac.  961. 

Successor  of  judge  may  make  cor- 
rection upon  clear  proof  of  the  error. 
Crim  V.  Kessing,  89  Cal.  478,  26  Pac. 
1074,  23  Am.  St.  Rep.  491;  Schmidt- 
gall  V.  Walshtown,  27  S.  D.  103,  129 
N.  W.  1042.  And  see  Oakley  V.  Cok- 
alete,  6  App.  Div.  229,  39  N.  Y. 
Supp.  1001,  in  which,  though  it  was 
held  that  the  trial  judge  being  still 
on  the  bench,  a  successor  could  not 
correct  a  finding,  the  court  said:  "It 
would  be  different  if  the  trial  judge 
were  no  longer  capable  of  acting  in 
the  case,  for  then  the  application  would 
necessarily  have  to  be  made  before 
some  one  else." 

Notice, — A   court   has  no    power    to 
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findings  to  the  facts  admitted  or  stipulated  to  by  the  parties  to  the 
cause." 

Such  amendment  or  correction  may  be  made  before  judgment^^  or, 
under  some  statutes,  within  a  specified  time  after  judgment, ^^  or  even 
at  any  time  prior  to  the  removal  of  the  cause  from  its  jurisdiction  by 
appeal.*^" 

If  the  conclusions  of  law  are  defective  or  insufficient,^^  or  if  the  court 
attempts  to  make  special  findings  upon  the  request  of  a  party  and  in- 
advertently fails  to  make  a  special  finding  upon  some  particular  matter 


proceed  to  correct  findings  without  no- 
tice to  the  parties  in  whose  favor  they 
are  drawn.  Wunderlin  v.  Cadogan,  75 
Cal.  617,  17  Pac.   713. 

The  court  may  even  set  aside  findings 
of  fact  and  conclusions  of  law  which 
are  shown  to  have  been  inadvertently 
entered  of  record,  and  not  to  express 
the  judgment  of  the  court.  Syracuse 
Twp.  V.  Rollins,  104  Fed.  958,  44  C. 
C.  A.  277. 

57.  Burgi  r.  Eudgers,  20  S.  D.  646, 
108  N.  W.  253. 

The  refusal  of  the  court  to  amend 
the  findings  so  as  to  conform  to  the 
admitted  facts  constitutes  reversible 
error,  unless  the  finding  as  made  could 
not  have  been  detrimental  to  the  party 
requesting  the  modification.  Boothe  v. 
Farmers,  etc.  Bank,  53  Ore.  576,  98 
Pac.    509,    101    Pac.   390. 

58.  Cal. — Spaulding  v.  Howard,  121 
Cal.  194,  198,  53  Pac.  563;  Smith  V. 
Taylor,  82  Cal.  533,  23  Pac.  217;  Con- 
dee  V.  Barton,  62  Cal.  1.  Colo.— Wil- 
son V.  Collin,  45  Colo.  412,  102  Pac. 
21.  Idaho.— Curtis  v.  Walling,  2  Idaho 
416,  18  Pac.  54;  McGuire  v.  Lamb,  2 
Idaho  378,  17  Pac.  749  (may  amend 
after  exception  taken).  Ind. — Pitser  v, 
McCreery,  172  Ind.  663,  88  N.  E.  303, 
89  N.  E.  317;  Thompson  v.  Connecticut, 
etc.  Ins.  Co.,  139  Ind.  325,  38  N.  E. 
796;  Warrick  v.  Spry  (Ind.  App.),  97 
N.  E.  361;  Andis  v.  Smith,  48  Ind. 
App.  162,  95  N.  E.  597.  Minn.— Sei- 
bert  V.  Minneapolis,  etc.  E.  Co.,  58 
Minn.  72,  59  N.  W.  828;  Jones  v.  Wil- 
der, 28  Minn.  238,  9  N.  W.  707.  Wash. 
Calhoun  v.  Gilliland,  2  Wash.  Ter.  174, 
2  Pac.  355. 

59.  Mich.— Circuit  Court  Eule  26, 
requires  presentation  within  ten  days 
after  judgment  unless  time  is  extended. 
Thurber  v.  Aldrich,  167  Mich.  656,  133 
N.  W.  ^620.  N.  Y.— Bohlen  v.  Metro- 
politan El.  R.  Co.,  121  N.  Y.  546,  24 
N.  E.  932;  Swing  v.  Wanamaker,  139 
App.  Div.  627,  124  N.  Y.  Supp.  231. 
Wis.— -Costello    V.   Grant,    etc.    Co.,    133 


Wis.  361,  113  K  W.  639  (in  equity 
suits,  within  one  year  from  entry  of 
judgment);  Hansen  v.  Allen,  117  Wis. 
61,  93  K  W.  805  (finding  omitted  by 
inadventure  may  be  added  on  ord*r  to 
show  cause  two  or  three  months  after 
judgment). 

In  Utah  by  Comp.  Laws  1907,  §3168, 
they  may  be  amended  any  time  before 
notice  of  appeal  is  served  or  the  mo- 
tion for  a  new  trial  is  ruled  on;  but 
this  does  not  authorize  the  court  on 
its  own  motion  after  the  expiration  of 
the  term  at  which  determined,  though 
a  motion  to  tax  costs  was  pending. 
Holm    r.    Davis    (Utah),   125   Pac.    403. 

During  Term. — In  some  states,  a  cor- 
rection or  amendment  of  the  findings 
may  be  made  at  any  time  during  the 
term.  Wilson  v.  Collin,  45  Colo.  412, 
102  Pac.  21;  Pitser  v.  McCreery,  172 
Ind.  663,  88  N.  E.  303,  89  N.  E.  317. 
In  other  jurisdictions,  the  court's  pow- 
ers to  correct  and  amend  are  not  lim- 
ited to  the  term  at  which  the  judgment 
was  rendered.  Bohlen  v.  Metropolitan 
El.  R.  Co.,  121  K  Y.  546,  24  N.  E. 
932. 

60.  United  States  v.  St.  Louis,  etc. 
Trans.  Co.,  184  U.  S.  247,  22  Sup.  Ct. 
350,  46  L.  ed.  520;  Hurley  v.  West  St. 
Paul,  83  Minn.  401,  86  N.  W.  427; 
State,  etc.  Co.  v.  Adams,  47  Minn,  399, 
50   N.   W.   360. 

At  any  time  before  appeal  taken, 
or  after  the  case  is  remanded.  Mitchell 
V.  Patterson,  120  Cal.  286,  52  Pac.  589, 
misnomer  of  defendant. 

The  court  after  judgment  and  even 
after  an  appeal  from  the  judgment,  but 
before  the  return  thereof,  is  made  to 
the  appellate  court  may  correct  the 
findings  so  as  to  conform  to  the  facts 
and  the  decision.  State  Sash,  etc!  Co. 
V.  Adams,  47  Minn.  399,  50  N.  W.  360, 
amendment  nunc  pro  tunc. 

61.  Leonard  i\  Scott  (Kan.),  4  Pac. 
172;  El  Reno  El.,  etc.  Co.  r.  Jennison, 
5  Okla.  759,  767,  50  Pac.  144. 
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in  controversy,  or  makes  such  findings  in  too  general  terms,  the  court 
does  not  thereby  commit  substantial  error,  unless  its  attention  is  first 
called  to  the  omission  to  find,  or  to  the  defective  finding  and  it  then 
fails  or  refuses  to  correct  the  same,*^-  as  otherwise  under  the  system  of 
implied  findings  every  finding  necessary  to  support  the  judgment  will 
be  presumed.*^^ 


62.  Ark.— Little  Eock,  etc.  Oo.  v. 
Chapman,  39  Ark.  463;  Nathan  v.  Sloan, 
84  Ark.  524.  Cal.— Pralus  v.  Jefferson 
Gold,  etc.  Min.  Co.,  34  Cal.  558;  Lari- 
mer, etc.  Co.  V.  Wyatt,  23  Colo.  480, 
487,  48  Pac.  528.  Kan. — Simon  v.  Si- 
mon, 69  Kan.  746,  77  Pac.  571;  Shuler 
V.  Lashhorn,  67  Kan.  694,  74  Pac.  264; 
Kellogg  V.  Bissantz,  51  Kan.  418,  424, 
32  Pac.  1090;  Briggs  v.  Eggan,  17  Kan. 
589.  Mich.— Circuit  Court  Eule  26; 
Carnnon  v.  Mjclntyre,  140-  Mich.  24,  103 
N.  W.  530;  Merrill  v.  Newton,  99  Mich. 
226,  58  N.  W.  69;  Monroe  W.  Co,  v. 
Frenchtown,  98  Mich.  431,  57  N.  W. 
268.  Minn, — Babcock  v.  Johnson,  108 
Minn.  217,  121  N.  W,  909;  Eea  V.  Al- 
gren,  104  Minn.  316,  116  N.  W.  580; 
Winnebago  City  v.  Christensen,  102 
Minn.  518,  113  N.  W.  1135;  Williams 
17.  Schembri,  44  Minn,  250,  46  N.  W, 
403;  Warner  v.  Foote,  40  Minn.  176, 
41  N,  W.  935,  Mo.— Eedmond  v.  Mis- 
souri, etc.  E.  Co.,  104  Mo.  App.  651, 
77  S.  W.  768.  Nev.— Dutertre  v.  Shal- 
lenberger,  21  Nev.  507.  N.  M. — Baker 
V.  De  Armijo,  128  Pac.  73.  N.  Y. 
People  V.  Albright,  14  Abb.  Pr.  305, 
23  How.  Pr,  306,  Tenn,— Kimbro  f. 
Continental  Lis,  Co.,  101  Tenn. 
245,  47  S.  W.  413.  Tex,— Tack- 
aberry  v.  Nat.  Bank,  85  Tex,  488,  22 
S.  W.  151;  Lanier  v.  Foust,  81  Tex. 
186,  16  S.  W.  994.  Wis.— Maxon  v. 
Gates,  136  Wis.  270,  116  N.  W.  758; 
Wetzler  v.  Duffy,  78  Wis.  170,  47  N.  W, 
184,  12  L.  E.  A.  178;  Wilkinson  v.  Wil- 
kinson, 59  Wis.  557,  18  N.  W.  527; 
Schweitzer  v.  Connor,  57  Wis,  177,  14 
N.  W,   922, 

In  the  absence  of  a  request  for  a 
more  specific  finding,  and  an  exception 
based  thereon,  an  objection  that  the 
finding  is  not  sufficiently  specific  will 
not  prevail  if  the  facts  found  are  con- 
sistent with  the  judgment,  and  suffi- 
cient to  support  it.  Monroe  W.  Co.  v. 
Frenchtown,  98  Mich,  431,  57  N.  W. 
268, 

If  there  are  no  express  findings  in 
the  record,  but  it  appear  that  findings 
were  waived,  it  is  presumed  that  the 
court    found    all    the    matters    of    fact 
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in  issue,  and  necessary  to  support  the 
judgment.  Such  findings  are  implied, 
and  if  the  evidence  is  insufficient  to 
justify  the  court  in  finding  any  mate- 
rial or  necessary  fact  such  implied 
finding  of  fact  may  be  excepted  to  in 
the  same  manner  and  with  the  same 
effect  as  if  it  were  an  express  finding. 
Blanc  V.  Paymaster  Min.  Co.,  95  Cal. 
524,  30  Pac.  765,  29  Am.  St.  Eep.  149. 

Where  findings  are  not  sufficiently 
specific  to  form  the  basis  of  an  as- 
signment of  errors  and  no  more  spe- 
cific findings  were  requested,  assign- 
ments of  error  complaining  of  the  court 
for  failing  to  find  certain  specified 
matters  will  not  be  considered.  Alcott 
V.  Spencer  Optical  Mfg.  Co,  (Tex,  Civ, 
App.),  31  S,  W.  833, 

If  the  application  is  granted,  the 
additional  findings  should  show  on  their 
face  why  they  were  made.  Kahn  v. 
Central  Smelting  Co.,  102  U.  S,  641,  26 
L,  ed.  266. 

Tennessee. — A  rehearing  before  the 
Court  of  Chancery  Appeals  is  the  proper 
remedy  where  it  is  claimed  that  such 
court  labored  "under  a  misapprehen- 
sion of  the  facts."  Anderson  County 
V.  Hays,  99  Tenn.  542,  566,  42  S.  W. 
2^6. 

A  proposed  amendment  to  a  finding 
is  properly  refused,  however,  where  it 
is  a  mere  recital  of  the  evidence  rather 
than  a  statement  of  the  ultimate  fact 
(Fairfield  v.  Hart,  139  Mich.  136,  102 
N.  W.  641),  or  where  the  findings  con- 
tain all  thd  facts  proved  which  are 
material  to  the  proper  presentation  of 
the  questions  of  law  raised  by  an  ap- 
peal (Swain  v.  O'Loughlin,  80  Conn. 
200,  67  Atl.  480).  See  Wihalen  v.  Glee- 
son,  81   Conn.  638,  71   Atl.  908, 

A  motion  indicating  with  sufficient 
clearness  the  particular  issues  upon 
which  further  findings  are  desired,  is 
not  objectionable  as  being  too  general 
to  require  any  specific  finding.  Parker 
V.  Thomas  (Tex.  Civ,  App.),  72  S.  W. 
229, 

63,  Esselstyn  v.  Holmes,  42  Mont. 
507,  114  Pac.  118;  Bordeaux  V.  Bor- 
deaux, 32  Mont.  159,  80  Pac.  6;  Slater 
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Neither  the  assignment  of  error  on  appeal"*  nor  motion  for  new 
trial  is  the  appropriate  method  of  having  such  defective  or  insufficient 
findings  corrected,"^  the  failure  to  apply  for  their  correction  being  a 
waiver  of  any  objection  which  might  have  been  made  upon  such  a 
motion  to  the  court,^^ 

Failure  To  Separate.  —  The  objection  that  the  findings  of  fact  and  con- 
clusions of  law  were  not  separately  stated  cannot  be  raised  on  appeal 
where  no  such  objection  was  made  in  the  lower  court,  and  the  lower 
court  given  an  opportunity  to  correct  the  findings."^ 

B.  How  To  Procure  Additions  to  Findings.  —  If  the  court  upon 
request  fails  to  make  findings  of  fact  upon  all  the  material  issues  in 
the  case,  the  proper  remedy  is  by  motion  in  the  trial  court  to  make 
further  or  additional  findings  of  fact,*^^  and  not  by  motion  for  a  new 


Brick  Co.  v.  Shaekleton,  30  Mont.  390, 
76  Pac.  805;  Boe  v.  Hawes,  28  Mont. 
201,  72  Pac.  509;  Yellowstone  Nat. 
Bank  v.  Gagnon,  25  Mont.  268,  64  Pac. 
664;  Dutertre  v.  Shallenberger,  21  Nev. 
507,  34  Pac.  449;  Welland  V.  Williams, 
21  Nev.  230,  29  Pac.  403. 

Though  the  court  does  not  make  a 
finding  upon  an  issue  raised  in  the  an- 
swer and  denied  by  the  reply,  upon 
the  failure  of  the  parties  to  request  a 
finding  thereon,  a  finding  in  consonance 
•with  the  allegations  in  the  answer  will 
be  implied  provided  such  implied  finding 
is  not  inconsistent  with  any  express 
findings.  Beaverhead  Canal  Co.  V.  Dil- 
lon, etc.  Co.,  34  Mont.  135,  85  Pac. 
880. 

64.  Minn. — Rea  v.  Algren,  104  Minn. 
316,  116  N.  W.  580;  Winnebago  City 
17.  Christensen,  102  Minn.  518,  113  N. 
W.  1135;  Williams  v.  Schembri,  44  Minn. 
250,  46  N.  W.  403.  Okla.— El  Eeno,  etc. 
Co.  t\  Jennison,  5  Okla.  759,  767,  50 
Pac.  144.  Tenn. — Eamhro  v.  Continental 
Ins.   Co.,   101  Tenn.  245,  47   S.  W.  413. 

While  under  the  Connecticut  practice 
in  order  that  the  appellate  court  shall 
correct  the  findings  of  court,  the  ap- 
pellant should  ask  for  such  correction 
in  his  assignments  of  error,  his  failure 
to  do  so  will  not  deprive  him  of  his 
remedy  where  his  purpose  is  clear  and 
the  appellee  could  not  be  misled.  Bough- 
ton  V.  Boughton,  77  Conn.  7,  58  Atl. 
226. 

66.  Bea  v.  Algren,  104  Minn.  316, 
116  N.  W.  580;  Winnebago  City  v.  Chris- 
tensen,  102  Minn.  518,  113  N.  W.  1135; 
Warner  v.  Foote,  40  Minn.  176,  41  N. 
W.  935. 

66.  Hewitt  v.  Blumenkranz,  33  Minn. 
417,  23  N.  W.  858;  Smith  v.  Pender- 
gast,  26  Minn.  318,  3  N.  W.  978;  Gulf, 


etc.   R.   Co.  V.   Fossett,   66  Tex.   338,   1 
S.  W.  259. 

Exceptions  to  Conclusions  of  Law 
Not  Waiver  of  Objections  to  Findings 
of  Fact. — Fairbanks  v.  Meyers,  98  Ind. 
92. 

67.  Ash  V.  Scott,  76  Iowa  27,  39 
N.  W.  924.     See  supra,  VII,  C. 

68.  Kan. — Funk  v.  Shawnee  Fire 
Ins.  Co.,  87  Kan.  568,  125  Pac.  35; 
Shuler  v.  Lashhorn,  67  Kan.  694,  74 
Pac.  264;  Cowling  v.  Greenleaf,  33  Kan. 
570,  6  Pac.  907.  Minn. — Turner  v.  Fry- 
berger,  99  Minn.  236,  108  N.  W.  1118, 
109  N.  W.  229;  State  v.  Dist.  Ct.,  52 
Minn.  283,  53  N.  W.  1157;  Williams  V. 
Schembri,  44  Minn.  250,  46  N.  W.  403; 
Conklin  V.  Hinds,  16  Minn.  457.  Mo. 
Redmond  V.  Missouri,  etc.  R.,  104  Mo. 
App.  651,  77  S.  W.  768.  Nev.— Dutertre 
V.  Shallenberger,  21  Nev.  507,  34  Pac. 
449;  Welland  V.  Williams,  21  Nev.  230, 
29  Pac.  403.  Ore. — Umatilla  Irr.  Co. 
V.  Barnhart,  22  Ore.  389,  30  Pac.  37. 
S.  D.— Naddy  r.  Dietze,  15  S.  D.  26, 
86  N.  W.  753.  Tenn. — Rogers  v.  Ayers, 
119  leun.  340,  348,  104  S.  W.  521. 
Wash. — Eakin  v  McCraith,  2  Wash. 
Ter.  112,  3  Pac.  838. 

In  Indiana,  however,  it  is  held  that 
the  practice  does  not  authorize  a  mo- 
tion for  additional  findings.  Scott  v. 
Collier,  166  Ind.  644,  78  N.  E.  184, 
affirming  77  N.  E.  666;  Muncie  Nat. 
Gas  Co.  p.  Muncie,  160  Ind.  97,  66  N.  E. 
'436,  60  L.  R.  A.  822;  Scott  V.  Shirk, 
60  Ind.  160. 

Additional  Findings  to  Special  Issues. 
Where  special  issues  submitted  and 
found  by  a  jury  are  insufficient  to  sup- 
port a  judgment,  the  court  may  make 
such  additional  findings  of  fact  as  are 
necessary  to  the  judgment.  Schmitt  V. 
Schmitt,  31  Minn.  106,  16  N.  W.  543; 

Vol.  vni 


1070 


FINDINGS  AND   CONCLUSIONS 


trial,*'^  or  by  appealing  from  the  judgment/"  as  their  omission  without 
such  request  is  not  reversible  error  J  ^ 

On  the  other  hand,  provided  a  party  saves  an  exception  to  such  re- 
fusal/2  if  the  court  improperly  refuses  his  request  for  additional 
findings,  it  is  reversible  error,'^  unless  it  appear  that  no  injustice 
has  been  done  by  such  refusal,^*  or  that  the  findings  of  fact  fully  pro- 
tect his  rights,'^^  or  that  the  additional  findings  requested  would  be 
wholly  contradictory  of  the  findings  already  made,  in  which  case,  the 
request  is  properly  refused,^^  since  if  made,  they  would  only  be  dis- 
regarded on  appeal.'^^ 

But  the  rule  requiring  an  application  to  the  court  which  tried  the 
ease  for  correction  of  the  findings  is  not  applicable  where  the  party 
has  no  opportunity  of  so  applying'^*  or  where  the  court  expressly  de- 
clines to  decide  a  question  of  fact  involvedJ^ 

Such  supplementary,  additional  or  other  findings  may  be  made 
before  entry  of  final  judgment^*'  within  a  reasonable  time  during  the 
same  term,  and  before  a  writ  of  error  or  an  appeal  is  sued  out,°^  upon 


Matula  V.  Lane,  22  Tex.  Civ.  App.  391, 
55  S.  W.  504. 

69.  Shuler  v.  Lashhorn,  67  Kan.  694, 
74  Pac.  264;  Warner  i}.  Foote,  40  Minn. 
176,   41    N.    W.    935. 

70.  Williams  v.  Schembri,  44  Minn. 
250,  46  N.  W.  403;  Eakin  v.  McCraith, 
2  Wash.  Ter.  112,  3  Pac.  838. 

71.  Mich. — Cannon  i>.  Mclntyre,  140 
Mich.  24,  103  N.  W.  530;  Monroe  Water 
Co.  v.  Frenchtown  Twp.,  98  Mich.  431, 
57  N.  W.  268.  Nev.— Dutertre  v.  Shal- 
lenherger,  21  Nev.  507,  34  Pac.  449. 
S.  D.— Naddy  p.  Dietze,  15  S.  D.  26,  86 
N.  W.  753.  Tex.— Gulf,  etc.  E.  Co.  v. 
Fossett,  66  Tex.  338,  1  S.  W.  259. 

In  the  absence  of  a  request  for  fur- 
ther findings,  the  judgment  implies  a 
finding  favorable  to  the  prevailing 
party  upon  any  issue  not  specially  cov- 
ered. Funk  V.  Shawnee,  etc.  Co.,  87 
Kan.  568,  125  Pac.  35;  People's  Gas 
Co.  V.  Fletcher,  81  Kan.  76,  85,  105 
Pac.  34. 

72.  See  infra,  XI. 

73.  Minn. — Turner  v.  Fryberger,  99 
Minn.  236,  109  N.  W.  229,  108  N.  W. 
1118.  Tenn. — Eogers  v.  Ayers,  119  Tenn, 
340,  104  S.  W.  521.  Wis.— Wells  v. 
McGeoch,   71   Wis.   196,   35   N.  W.   769. 

But  it  is  not  error  to  refuse  to  make 
additional  findings  of  fact  and  con- 
clusions of  law  equivalent  to  findings 
and  conclusions  already  made  by  the 
court.  St.  Paul,  etc.  E.  Co.  v.  How- 
ard,  23   S.  D.   34,  119  N.  W.   1032. 

74.  Hoffman  v.  Buchanan,  57  Tex. 
Civ.  App.  368,  123  S.  W.  168. 
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75.  Goodman  v.  Malcolm,  9  Kan. 
App.  887,  58  Pac.  564. 

76.  Banning  v.  Hall,  70  Minn.  89, 
72  N.  W.  817. 

77.  O'Brien  T.  Buffalo  Traction  Co., 
31  App.  Div.  632,  52  N.  Y.  Supp. 
322,  affirmed,  165  N.  Y.  637,  59  N.  E. 
1128. 

78.  As  where  the  ofiicial  term  of  the 
judge  who  tried  the  case  expired  so 
soon  after  the  decision  was  filed  that 
there  was  no  opportunity  to  make  the 
application  for  an  amendment  of  the 
findings,  and  the  rule  exists  that  a  suc- 
cessor cannot  decide  or  make  findings 
in  a  case  not  tried  by  him.  Bahnsen 
V.  Gilbert,  55  Minn.  334,  56  N.  W. 
1117. 

79.  It  is  unlike  a  case  where  a  ques- 
tion of  fact  has  been  unintentionally 
overlooked  by  the  trial  court.  State  v. 
Germania  Bank,  103  Minn.  129,  114 
N.  W.   651. 

80.  Hayes  v.  Wetherbee,  60  Cal.  396, 
prior  to  entry  of  judgment. 

81.  U.  S.— United  States  r.  St.  Louis, 
etc.  Co.,  184  U.  S.  247,  22  Sup.  Ct. 
350,  46  L.  ed.  520  (where  findings  were 
withdrawn  at  appellant's  instance  on 
motion  for  new  trial  and  others  sub- 
stituted);  North  V.  Peters,  138  U.  S. 
271,  11  Sup.  Ct.  346,  34  L.  ed.  936; 
Kahn  v.  Central  Smelting  Co.,  102  U.  S. 
641,  26  L.  ed.  266.  Ind.— Pitser  v.  Mc- 
Creery,  172  Ind.  663,  89  N.  E.  317,  88 
N.  E.  303  (withdrawing  of  court's  own 
motion) ;  Eoyse  v.  Bourne,  149  Ind.  187, 
47  N.  E.  827  (holding  Wray  v.  Hill,  85 
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proper  notice  to  the  adverse  party.^^  They  cannot  be  made  after  the 
entry  of  final  judgment  without  setting  aside  the  judgment,  the  entry 
of  final  judgment  being  held  to  terminate  the  jurisdiction  of  the  court 
over  the  cause  and  parties,^^  and  especially  after  appeal.** 

C.  Conclusions  of  Law.  —  The  court  may  refuse  to  make  addi- 
tional conclusions  of  law,  where  the  conclusions  made  fully  protect 
the  rights  of  the  party  so  requesting,*^  or  when  there  are  no  facts  to 
which  such  conclusions  if  made  would  apply.*® 

The  court  may  amend  its  conclusions  of  law  after  they  are  filed  and 
before  entering  judgment,®^  and,  if  the  conclusions  of  law  are  not  sup- 
ported by  the  findings  of  fact,  the  court  upon  the  ground  of  con- 
venience, may  consider  the  objection  and  amend  the  findings  upon 
motion  for  a  new  trial.** 


Ind.  546,  and  other  cases  to  the  con- 
trary are  overruled) ;  Thompson  v. 
Connecticut,  etc.  Co.,  139  Ind.  32.5,  349, 
38  N.  E.  796.  N.  Y.— Commercial  Bank 
V.  Catto,  13  App.  Div.  608,  43  N.  T. 
Supp.  777.  S.  D. — Martin  v.  Minnekahta 
State  Bank,  7  S.  D.  263,  64  N.  W.  127. 
Tex.— Bitter  v.  Calhoun,  8  S.  W.  523; 
State  V.  Pease  (Tex.  Civ.  App.),  147 
S.  W.  649. 

Where  the  original  findings  of  fact 
and  conclusions  of  law  are  not  fatally 
insufficient,  the  fact  that  after  the 
judgment  the  court  makes  additional 
findings  conforming  more  specifically  to 
the  decision  as  orally  announced  at  the 
conclusion  of  the  trial,  is  a  mere  ir- 
regularity to  be  disregarded,  appellant 
not  being  prejudiced  by  such  addition- 
al findings.  Martin  r-.  Minnekahta  State 
Bank,  7  S.  D.  263,  64  N.  W.  127. 

82.  Kahn  v.  Central  Smelting  Co., 
102  U.  S.  641,  26  L.  ed.  266. 

83.  U.  S,— Corliss  v.  Pulaski  County, 
116  Fed.  289,  53  C.  C.  A.  567;  Marye 
V.  Strouse,  5  Fed.  494.  Cal. — Los  An- 
geles V.  Lankershim,  100  Cal.  525,  35 
Pac.  153,  556;  Edchter  v.  Henningsan, 
110  Cal.  530,  42  Pac.  1077;  Knowlton 
V.  Mackenzie,  110  Cal.  183,  42  Pac. 
580;  Smith  v.  Taylor,  82  Cal.  533,  23 
Pac.  217;  Pico  v.  Sepulveda,  66  Cal. 
336,  5  Pac.  515;  Bate  v.  Miller,  63  Cal. 
233;  Prince  v.  Lynch,  38  Cal.  528,  99 
Am.  Dec.  427.  Neb. — Wachsmuth  v. 
Orient  Ins.  Co.,  49  Neb.  590,  68  N.  W. 
935.  Utah.— Dillon  Imp.  Co.  v.  Cleave- 
land,  32  Utah  1,  88  Pac.  670;  Klopen- 
stine  V.  Hays,  20  Utah  45,  57  Pac.  712; 
Clawson  v.  Wallace,  16  Utah  300,  52 
Pac.  9;  Kahn  v.  Central  Smelting  Co., 
2  Utah  371  (stricken  from  transcript 
on  appeal). 

Additional  findings  upon  reversal  and 


remand  of  a  cause  where  no  new  trial 
is  had  or  additional  testimony  given 
are  unauthorized.  Tipping  v.  Kobbins, 
71   Wis.   507,   37   N.  W.  427. 

Void. — Kahn  v.  Central  Smelting  Co., 
102  U.  S.  641,  26  L.  ed.  266,  afflrming 
2  L^tah  371  (stricken  from  record  on 
motion);  Wachsmuth  r.  Orient  Ins.  Co., 
49   Neb.   590,   68'  N.  W.   935. 

Notice. — The  court  has  no  more  power 
to  make  it  upon  notice  than  without 
notice.  Los  Angeles  r.  Lankershim,  100 
Cal.  525,  35  Pac.  153,  556. 

84.  Kahn  v.  Central  Smelting  Co., 
102  U.  S.  641,  26  L.  ed.  266;  Los  An- 
geles Co.  V.  Lankershim,  100  Cal.  525, 
35  Pac.  153,  556;  Hayes  v.  Wetherbee, 
60  Cal.  396;  Baggs  v.  Smith,  53  Cal. 
8S. 

Direction  to  trial  court  by  appellate 
court  to  make  additional  findings  while 
the  judgment  is  allowed  to  stand,  is 
unauthorized.  Dillon  Imp.  Co.  V. 
Cleaveland,  32  Utah  1,  88  Pac.  670. 

85.  Goodman  v.  Malcolm,  9  Kan. 
App.  887,  58)  Pac.  564;  Hoffman  v. 
Buchanan,  57  Tex.  Civ.  App.  368,  123 
S.  W.  168. 

86.  Downing  V.  Ernst,  40  Colo.  137, 
92  Pae.  230. 

87.  Curtis  v.  Walling,  2  Idaho  416, 
18  Pac.  54. 

88.  Lumbermen's  Ins.  Co.  v.  St. 
Paul,  82  Minn.  497,  85  N.  W.  525; 
Farnham  v.  Thompson,  34  Minn.  330, 
26   N.   W.  9. 

It  is  decided  that  "on  the  ground 
of  convenience  it  was  proper  practice 
to  raise  by  a  motion  for  a  new  trial 
the  point  that  the  conclusions  of  law 
were  not  supported  by  the  findings  of 
fact.  The  decision  is  based  on  the 
fact  that  such  practice  had  grown  up, 
and,  while  not  a  logical  proceeding,  the 
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D.  Indiana  Practice.  —  Under  the  Indiana  practice,  where  a  spe- 
cial finding  is  defective,  and  the  defects  appear  upon  its  face,  the 
remedy  is  by  motion  for  a  venire  de  novo,^^  by  analogy  to  the  practice 
upon  a  special  verdict.^'' 

But  this  motion  reaches  only  matters  of  form,°^  and  should  not  be 
granted  unless  the  special  findings  are  so  uncertain,  ambiguous  or 
otherwise  defective  that  no  judgment  can  be  rendered  thereon  ;"=  and 


court  sanctioned  tlie  practice.  But  let 
it  be  understood  that  it  simply  means 
this:  When  a  cause  is  tried  by  the 
court,  and  the  conclusions  of  law  are 
not  supported  by  the  findings  of  fact, 
the  defeated  party  may,  without  a  bill 
of  exceptions  or  settled  ease,  call  upon 
the  court  to  modify  its  conclusions  of 
law  to  correspond  with  the  findings  of 
fact  under  the  form  of  a  motion  for 
a  new  trial.  The  court  has  no  author- 
ity to  grant  a  new  trial,  and  its  power 
is  limited  to  modifying  the  conclusions 
of  law  to  meet  the  facts.  It  is  con- 
venient to  be  able  to  raise  the  ques- 
tion by  direct  appeal  without  the  en- 
try of"  judgment  or  the  settlement  of 
the  case  or  bill  of  exceptions.  .  .  . 
However,  this  practice  places  the  op- 
posite party  in  a  peculiar  position  in 
cases  where  he  claims  in  good  faith 
that  the  facts  found  by  the  trial  court 
are  not  sustained  by  the  evidence.  He 
mightbe  satisfied  with  the  facts  as  found, 
although  of  the  opinion  that  they  were 
more  favorable  to  his  adversary  than 
the  evidence  would  warrant,  because 
the  law  as  applied  was  in  his  favor. 
But  if  the  court  came  to  the  wrong 
conclusions,  and  the  case  is  reversed 
on  appeal,  then  he  may  have  lost  his 
opportunity  to  apply  for  a  new  trial." 
Lumbermen's  Ins.  Co.  V.  St.  Paul,  82 
Minn.  497,  85  N.  W.  525. 

89.  Ferris  v.  Udell,  139  Ind.  579, 
593,  38  N.  E.  180;  Mitchell  r.  Friedley, 
126  Ind.  54:5,  26  N.  E.  391;  Perkins  v. 
Hayward,  124  Ind.  445,  24  N.  E.  1033; 
Johnson  f.  Hosford,  110  Ind.  272,  10 
N.  E.  407,  12  N.  E.  522;  Cottrell  v. 
Nixon,  109  Ind.  378,  10  N.  E.  122; 
Wray  v.  Hill,  85  Ind.  546;.  Ginther  v. 
Eochester  Imp.  Co.,  46  Ind.  App.  378, 
92  N.  E.  698. 

90.  Perkins  V.  Hayward,  124  Ind. 
445,  24  N.  E.  1033;  Johnson  v.  Hos- 
ford, 110  Ind.  572,  10  N.  E.  407,  12 
N.  E.  522. 

In  Johnson  V.  Hosford,  110  Ind.  572, 
10  K  E.  407,  12,  N.  E.  522,  the  use  of 
the    phrase    "motion    for    a    venire    de 
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novo"  as  applied  to  a  special  finding 
of  a  court,  was  attacked,  and  the  court 
said  that  while  counsel  was  right  in 
criticising  such  use  of  the  phrase,  it 
"is  a  convenient  one,  commendable  on 
account  of  its  brevity,  its  place  not 
easily  supplied,  and  its  employment 
justified  by  general  usage,  so  that,  while 
its  employment  is  not  defensible  on 
philological  grounds,  still  it  has  place 
in  our  legal  terminology,  and  should  not 
be  cast  aside.  Its  meaning^  is  well 
known,  and  its  application  is  often 
made  to  the  findings  of  the  court,  as 
well  as  to  the  verdicts  of  juries." 

91.  Mitchell  v.  Friedley,  126  Ind. 
545,  26  N.  E.  391;  Citizens  Bank  v. 
Bolen,  121  Ind.  301,  23  N.  E.  146; 
Huntington  r.  Kaufman  (Ind.  App.),  97 
N.  E.  339;  Cooley  v.  Kelley  (Ind.  App.), 
96  N.  E.  638. 

"These  imperfections  relate  to  mat- 
ters of  form  appearing  on  the  face  of 
the  record,  and  for  no  other  reason  will 
the  writ  be  awarded."  Ginther  v. 
Eochester  Imp.  Co.,  46  Ind.  App.  378, 
92    K    E.    698,    701. 

Where  the  judge  failed  to  sign  the 
special  findings,  it  was  held  in  Ferris 
V.  Udell,  139  Ind.  579,  38  N.  E.  180, 
that  the  defect  was  one  of  form,  and 
a  ground  for  a  venire  de  novo.  But 
upon  the  theory  that,  if  there  is  no 
signature  the  special  finding  must  be 
treated  as  a  general  finding,  it  has 
been  held  that  such  failure  on  the  part 
of  the  judge,  furnishes  no  ground  for 
a  motion  for  a  motion  for  a  venire  de 
novo.  Martin  V.  Marks,  154  Ind.  549, 
57  N.  E.  249. 

92.  Leimgruber  t\  Leimgruber,  172 
Ind.  370,  86  N.  E.  73,  88  N.  E.  593; 
Johnson  v.  Hosford,  110  Ind.  572,  10 
N  E  407,  12  N.  E.  522;  Cottrell  v. 
Nixon,  109  Ind.  378,  10  N.  E.  122; 
Geiger  V.  Churubus  (Ind.  App.),  98  N. 
E  77;  City  of  Huntington  v.  Kaufman 
(ind.  App.),  97  N.  E.  339;  Cooley  V. 
Kelly  (Ind.  App.),  96  N.  E.  638;  Gin- 
ther V.  Eochester  Imp.  Co.,  46  Ind, 
App.  378,  92  N.  E.  698. 
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the  questions  of  insufficiency  or  indefiniteness  can  be  raised    in    no 
other  way.®^ 

This  is  not  the  appropriate  remedy,  however,  for  a  failure  of  the 
court  to  find  facts  upon  all  the  issues  in  the  ease  established  by  the 
evidence,^*  or  where  the  finding  covers  unnecessary  ground.''^  If  the 
finding  is  in  proper  form,  a  failure  to  state  facts  necessary  to  support 
the  conclusions  of  law  is  not  a  ground  for  the  motion  for  a  venire  de 

Time  for  Making  Motion.  —  The  motion  is  one  which  may  be  made  at 
any  time  before  final  judgment  on  the  finding.^^ 

IX.  CONSTRUCTION.  —  All  of  the  findings  must  be  construed 
together,  in  order  to  ascertain  their  meaning,^^  and  must  be  liberally 


If  a  finding  contains  a  statement  ef 
the  evidence  and  not  of  the  facts,  it 
may  be  set  aside  on  motion  for  a  veiiire 
de  novo.  Gauntt  v.  State,  81  Ind.  137. 
Thus  a  defective  attempt  to  cover  an 
issue  of  payment,  where  such  issue  was 
a  material  one,  by  stating  items  of 
evidence  only  instead  of  the  facts 
which  ought  to  be  found,  furnishes 
ground  for  a  motion  for  a  venire  de 
novo.  Barrett  V.  Sipp  (Ind.  App.),  98 
N.  E.  310. 

Uncertainty  in  Immaterial  Findings. 
Though  a  finding  be  uncertain  in  refer- 
ence to  a  matter  not  before  the  court 
for  decision,  if  the  finding  be  other- 
wise sufficiently  specific  so  that  a  judg- 
ment can  be  based  thereon,  a  motion 
for  a  venire  de  novo  is  properly  over- 
ruled. Huntington  First  Nat.  Bank  V. 
Henry,  156  Ind.  1,  58  N.  E.  1057. 

93.  Chaplin  i\  Sullivan,  128  Ind.  50, 
27  N.  E.  425;  Ginther  v.  Rochester  Imp. 
Co.,  46  Ind.  App.  378,  9S  N.  E.  698. 

94.  Deeter  r.  Sellers,  102  Ind.  458, 
1  N.  E.  854;  First  Nat.  Bank  v.  Car- 
ter, 89  Ind.  317;  Ex  parte  Walls,  73 
Ind.  95;  Studebaker  v.  Alexander 
(Ind.),  93  N.  E.  23.  Contra,  Barton 
V.  MeWhinney,  85  Ind.  481. 

"If  a  special  finding  is  silent  in 
reference  to  any  fact  or  issue,  such 
silence  is  not  an  omission  apparent  on 
the  record,  which  can  be  ground  for 
granting  a  venire  de  novo.  If  in  fact 
there  was  proof  pertinent  to  any  issue 
on  which  the  court  ought  to  have 
found  facts  which  are  not  found,  the 
remedy  must  be  by  a  motion  for  a  new 
trial,  on  the  ground  that  the  finding  is 
contrary  tc  law.  If  pertinent  and 
material  facts  are  proven,  but  the  court 
does  not  find  upon  them,  and  thereby 
impliedly  finds  that  they  are  not  prov- 


en, the  finding  in  such  respect  is  clear- 
ly contrary  to  law,  and  there  is  good 
cause  for  a  new  trial,  but  not  for  a 
new  venire."  Ex  parte  Walls,  73  Ind 
95,  110.    See  supra,  VIII,  A. 

95.  Dehority  r.  Nelson,  56  Ind.  414. 

96.  Hamilton  v.  Byram,  122  Ind.  283, 
23  N.  E.  795;  Holmes  r.  Phoenix  Mut. 
Life  Ins.  Co.,  49  Ind.  356.  See  supra, 
VIII,   A. 

97.  Parker  v.  Hubble,  75  Ind.  580. 

98.  Cal.— Flora  v.  Bimini  W.  Co., 
161  Cal.  495,  119  Pae.  661;  Berryman 
v.  Hotel  Savoy  Co.,  160  Cal.  559,  117 
Pac.  677;  Lomita  Land,  etc.  Co.  v.  Rob- 
inson, 154  Cal.  36,  97  Pac.  10,  18  L.  R. 
A.  (N.  S.)  1106;  Haight  v.  Haight,  151 
Cal.  90,  90  Pae.  197;  Mitchell  v.  Hutch- 
inson, 142  Cal.  404,  76  Pac.  55;  Peo- 
ple's Home  Sav.  Bank  v.  Rickard,  139 
Cal.  285,  73  Pac.  858;  Morris  1>.  Bekin's 
Van  &  Storage  Co.,  6  Cal.  App.  429, 
92  Pac.  362.  Colo.— Rawlings  M.  Co.  v. 
Tribe,  29  Colo.  302,  68  Pac.  284.  Ind. 
Kedey  v.  Petty,  153  Ind.  179,  54  N.  E. 
798;  Cleveland,  etc.  R.  Co.  v.  Closser, 
126  Ind.  348,  367,  26  N.  E.  159,  22  Am. 
St.  Rep,  593,  9  L.  R.  A.  754.  Mich. 
Marquette,  etc.  Bank  v.  Crowley.  24 
Mich.  492.  Mont. — Featherman  i\  Hen- 
nessy,  43  Mont.  310,  115  Pac.  983.  Nev. 
Barnes  v.  Sabron,  10  Nev.  217.  N.  M. 
Baker  v.  De  Armijo,  128  Pac.  73, 
Okla.— El  Reno  Elec.  L.,  etc.  Co.  v. 
Jennison,  5  Okla.  759,  50  Pac.  144, 

One  part  may  be  considered  in  con- 
nection with  other  connected  parts,  or 
parts  referring  to  the  same  transaction, 
and  if  taken  as  a  whole  the  finding 
legitimately  supports  the  judgment,  it 
will  be  upheld.  Cleveland,  etc.  Co.  v. 
Closser,  126  Ind.  348,  26  N.  E.  159,  22 
Am.  St.  Rep.  593,  9  L.  R.  A.  154. 
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construed^^  so  as  to  harmonize  with  and  sustain  the  decree  rather  than 
defeat  it,  if  reasonably  possible.^ 

They  are  to  be  construed  in  connection  with  the  pleadings,^  and 
the  admissions  therein,^  and  in  accordance  with  the  manifest  intention 
of  the  court,'*  but  not  with  the  strictness  appropriate  to  special  plead- 


99.  Cal, — Lomita  Land,  etc.  Co.  v. 
Robiuson,  154  Cal.  36,  97  Pac.  10,  18 
L.  E.  A.  1106;  Haight  V.  Haight,  151 
Cal.  90,  90  Pac.  197;  People  v.  McCue, 
150  Cal.  195,  88  Pac.  899;  Paine  v.  San 
Bernardino,  etc.  Co.,  143  Cal.  654,  77 
Pac.  659;  Mitchell  v.  Hutchinson,  142 
Cal.  404,  76  Pac.  55;  People's  Home 
Sav.  Bank  v.  Rickard,  139  Cal.  285,  73 
Pac.  858;  Krasky  v.  Wollpert,  134  Cal. 
338,  66  Pac.  309;  Murray  v.  Tulare 
Irrigation  Co.,  120  Cal.  311,  49  Pac. 
563,  52  Pac.  586.  Idaho.— Eastwood  v. 
Standard,  etc.  Co.,  11  Idaho  195,  81 
Pac.  382.  Ind.— Crow  v.  Carver,  133 
Ind.  260,  32  N.  E.  569.  Kan.— Simpson 
r.  Greeley,  8  Kan.  586.  Mich.— Ed- 
wards V.  iSTelson,  51  Mich.  121,  16  N.  W. 
261.  Minn. — Fenske  V.  Nelson,  74 
Minn.  1,  76  N.  W.  785.  Wis.— Mack  v. 
Bensley,  74  Wis.  112,  42  N.  W.  215. 

1.  Cal.— Flora  i>.  Bimini  W.  Co.,  161 
Cal.  495,  119  Pae.  661;  Burr  v.  Maclay 
Rancho,  etc.  Co.,  160  Cal.  268,  116  Pac. 
715;  Lomita  Land,  etc.  Co.  v.  Robinson, 
154  Cal.  36,  49,  97  Pac.  10;  Bell  v. 
Adams,  150  Cal.  772,  775,  90  Pac.  118; 
People  V.  McCue,  150  Cal.  195,  88  Pac. 
899;  Ripperdan  v.  Weldy,  149  Cal.  667, 
87  Pac.  276;  Merrill  v.  Gunnison,  145 
Cal.  544,  79  Pae.  67;  Mitchell  V. 
Hutchinson,  142  Cal.  404,  76  Pac.  55; 
Krasky  v.  Wollpert,  134  Cal.  338,  66 
Pac.  309.  Conn. — Barber  v.  Mexico 
Inter.  Co.,  73  Conn.  587,  48  Atl.  758; 
Finken  v.  Elm  City  Brass  Co.,  73  Conn. 
423,  47  Atl.  670.  Mich.— Schelske  v. 
Orange  Twp.,  147  Mich.  135,  110  N.  W. 
506.  Ore. — Whitloek  v.  Maneiet,  10 
Ore.  166.  Utah.— Warner  v.  U.  S. 
Mutual  Accident  Assn.,  8  Utah  431,  32 
Pac.  696. 

In  accordance  with  the  rule  in  the 
text,  when,  from  the  facts  found  by 
the  court,  other  facts  may  be  inferred 
which  will  support  the  judgment,  such 
inference  will  be  deemed  to  have  been 
piade  by  the  trial  court  (Ripperdan  v. 
Weldy,  149  Cal.  667,  87  Pac.  276; 
Krasky  v.  Wollpert,  134  Cal.  338,  66 
Pac.  309;  Breeze  v.  Brooks,  97  Cal.  72, 
31  Pac.  742),  any  ambiguity  in  the 
findings  is  to  be  resolved  in  favor  of 
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sustaining  the  judgment  (Leist  v.  Diers- 
sen,   4  Cal.   App.   634,   88  Pac.   812). 

A  finding  capable  of  more  than  one 
construction  will  be  construed  so  as  to 
bring  it  within  the  issues  (Simpson  v. 
Greeley,  8  Kan.  586,  appeal  dismissed, 
20  Wall.  152,  22  L.  ed.  338),  and  so 
as  to  import  lawful  rather  than  un- 
lawful action  (Brown  v.  McHugh,  36 
Mich.  433).  Thus  when  a  finding  of 
fact  is  susceptible  of  two  constructions, 
one  of  which  is  supported  by  the  evi- 
dence and  the  other  not,  only  that 
which  is  supported  by  the  evidence  will 
be  considered  (Felton  v.  Le  Breton,  92 
Cal.  457,  28  Pac.  490). 

Justice  does  not  demand  that  uncer- 
tainties in  findings  be  construed  so  as 
to  give  validity  to  a  claim  forty-five 
years  past  due,  and  bearing  interest 
at  three  per  cent  per  month,  and  for 
which  the  holder  paid  nothing.  Mar- 
shutz  V.  Seltzor,  5  Cal,  App.  140,  89 
Pac.   877. 

A  finding  that  a  highway  was  dan- 
gerous will  be  construed  as  equivalent 
to  a  finding  that  it  was  not  reasonably 
safe  so  as  to  support  the  judgment. 
Schelske  v.  Twp.  of  Orange,  147  Mich. 
135,  110  N.  W.  506. 

2.  Cal.— Kennedy,  etc.  Co.  v.  S.  S. 
Const.  Co.,  123  Cal.  584,  56  Pac.  457. 
Mich. — Edwards  v.  Nelson,  51  Mich. 
121,  16  N.  W.  261.  Minn.— Clark  v. 
Thorpe  Bros.,  117  Minn.  202,  135  N.  W. 
387;  Fenske  v.  Nelson,  74  Minn.  1,  76 
N.  W.  785;  St.  Paul  T.  Co.  v.  St.  Paul 
Ch.  of  Com.,  64  Minn.  439,  67  N.  W. 
350.  Nev. — Barnes  v.  Sabron,  10  Nev. 
217.  Ore.— Whitloek  v.  Manciet,  10 
Ore.  166.  Wis. — Mack  v.  Bensley,  74 
Wis.  112,  42  N.  W.  215. 

Findings  are  sufficient  if  from  them 
all,  taken  together  with  the  pleadings, 
the  api>ellate  court  can  see  enough  upon 
a  fair  construction  to  justify  the  judg- 
ment of  the  court.  O  'Reilly  v.  Camp- 
bell, 116  U.  S.  418,  6  Sup.  Ct.  421,  29 
L.  ed.  669;  Baker  v.  De  Armijo  (N.  M.), 
128  Pac.  73. 

3.  Burr  v.  Maclay,  etc.  Co.,  160  Cal. 
268,   116  Pac.    715. 

4.  Fenske  v.  Nelson,  74  Minn.  1,  76 
N.  W.  785;  St.  Paul  T.  Co.  v.  St.  Paul 
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ings,^  or  to  the  consideration  of  a  complaint  which  is  attacked  by  a 
special  demurrer," 

Findings  which  appear  contradictory,  must,  if  reasonably  possible, 
be   reconciled   so   as  to  prevent  any    conflict    on    material    points.' 

X.  WAIVER.  —  Statutes  generally  provide  that  findings  may  be 
waived  by  failure  to  appear  at  the  trial,*  by  consent  in  writing  filed 
with  the  clerk,^  or  by  oral  consent  in  open  court  entered  upon  the 
minutes.^" 

A  statute  enumerating  the  modes  by  which  findings  may  be  waived, 
is  exclusive.^^  Accordingly  neither  mere  silence,^-  nor  the  giving  of 
notice  of  motion  for  a  new  trial  is  a  waiver  of  findings  where  not 
enumerated  in  the  statute.^^ 

But  appellant  waives  findings  of  fact  by  agreeing  to  and  filing  a 
statement  of  facts.^* 

Presumptions  as  to  Waiver.  —  Under  the  rule  that  error  is  not  to  be 
presumed  but  must  be  afSrmatively  shown,  where  there  are  no  findings 
in  the  record  the  appellate  court  cannot  presume  that  findings  were  not 
waived,^^  the  necessary  intendment  in  favor  of  the  judgment  being 
that  findings  were  waived,^*^  unless  the  record  affirmatively  shows  that 


Ch.  .of   Com.,   64  Minn.   439,   67   N.   W. 
350. 

5.  O'Reilly  v.  Campbell,  116  IJ.  S. 
418,  6  Sup.  Ct.  421,  29  L.  ed.  669;  Baker 
V.  De  Armijo   (N.  M.),  128  Pac.  73. 

6.  Paine  v.  San  Bernardino,  etc.  Co., 
143  Cal.  654,  77  Pac.  659. 

7.  Collins  V.  Gray,  154  Cal.  131,  97 
Pac.  142;  Haight  v.  Haight,  151  Cal. 
90,  92,  90  Pac.  197;  Stohr  v.  Stohr, 
148  Cal.  180,  184,  82  Pac.  777;  Heaton- 
Hobson,  etc.  Oflfices  v.  Arper,  145  Cal. 
28"2,  78  Pac.  721;  Mitchell  v.  Hutchin- 
son, 142  Cal.  404,  76  Pac.  55;  People's 
Home  Sav.  Bank  v.  Rickard,  139  Cal. 
285,  73  Pac.  858;  Ames  v.  Citv  of  San 
Diego,  101  Cal.  390,  35  Pac.  1005;  Al- 
hambra  Co.  v.  Richardson,  72  Cal.  598, 
14  Pac.  379;  Wagner  v.  El  Centre  Seed, 
etc.  Co.,  17  Cal.  App.  387,  389,  119 
Pac.  952. 

Unless  the  conflict  is  clear  and  the 
findings  incapable  of  being  harmonious- 
ly construed,  a  judgment  will  not  be 
reversed  on  the  ground  of  a  conflict 
of  findings.  Haight  f.  Haight,  151  Cal. 
90,  90  Pac.  197. 

8.  Cal.— Code  Civ.  Proc,  §634; 
Johnston  v.  Callahan,  146  Cal.  212,  79 
Pac.  870;  Hibernia  Sav.,  etc.  Soc.  v. 
Clarke,  110  Cal.  27,  42  Pac.  425;  Fin- 
cher  V.  Malcolmson,  96  Cal.  38,  30  Pac. 
835;  Eltzroth  v.  Ryan,  91  Cal.  584,  27 
Pac.  932.  Mont.— Rev.  Codes,  1907, 
§6765.  N.  D.— Rev.  Codes,  1905,  §7041; 
Garr,  Scott  &  Co.  v.  Spaulding,  2  N.  D. 
414,  51  N.  W.  867. 


Specially  appearing  to  move  for  a 
continuance  and  then  withdrawing  from 
the  trial  waives  findings.  Eltzroth  v. 
Rvan,  91  Cal.  584,  27  Pac.  932. 

■^9.  Cal.— Code  Civ.  Proc,  §634; 
Dougherty  t\  Friermuth,  68  Cal.  240,  9 
Pac.  98.  Mont.— Rev.  Codes,  1907, 
§6765.  N.  D.— Rev.  Codes,  1905,  §7041. 
S.  D. — Cole  V.  Custer  County  Ag.,  etc. 
Assn.,  3  S.  D.  272,  52  N.  W.  1086. 

Filing  a  stipulation  waiving  findings 
after  the  rendition  of  judgment  estops 
the  parties  from  making  the  objection 
that  no  findings  were  filed.  Dougherty 
V.  Friermuth,  68  Cal.  240,  9  Pac.  98. 

10.  Cal.  Code  Civ.  Proc,  §634;  Mont. 
Rev.  Codes,  1907,  §6765. 

Waiver  to  be  conclusive  must  be  as- 
sented to  bv  all  the  contending  parties. 
Mace  v.  O'Reilley,  70  Cal.  231,  11  Pac. 
721. 

11.  Hibernia  Sav.,  etc.  Soc.  v.  Thorne, 
67  Cal.  53,  7  Pac  36. 

12.  King  County  v.  Hill,  1  Wash. 
404,  25  Pac  451. 

13.  Hibernia  Sav.  &  Loan  Soc.  p. 
Thorne,  67  Cal.  53,  7  Pac  36. 

14.  Guadalupe  Co.  v.  Poth  (Tex.  Civ. 
App.),  153  S.  W.  919;  Wood  v.  Smith 
(Tex.  Civ.  App.),  141  S.  W.  795. 

15.  Mulcahy  v.  Glazier,  51  Cal.  626; 
Schwartz  v.  Stock,  26  Nev.  128,  65  Pac 
351. 

16.  Cal — Cushing  Wetmore  Co.  v. 
Grav,  152  Cal.  118,  92  Pac.  70;  Benton 
V.  Benton,  122  Cal.  395,  55  Pac.  152; 
Gordon  v.  Donahue,  79  Cal,  501,  21  Pac. 
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there  was  no  such  waiver  of  findings  as  contemplated  by  the  statute.^'' 
But  in  those  jurisdictions  where  express  findings  are  required  no 
findings  of  fact  are  implied  in  support  of  the  judgment,  and  where 
the  record  contains  written  findings  of  fact  and  law  there  can  be  no 
presumption  that  a  finding  upon    a    material    point    was    waived.^^ 

XL  EXCEPTIONS  AND  OBJECTIONS.  — A.  To  Findings  op 
Fact.  —  1.  Necessity  For.  —  Unless  an  exception  is  taken  to  a  finding 
of  fact  as  made  by  the  court,  its  correctness  cannot  be  questioned  upon 


970;  Mulcahy  v.  Glazier,  51  Cal.  626. 
Idaho. — Bunnell  v.  Eno  Imp.  Co.,  5 
Idaho  652,  51  Pac.  767;  Parker  v. 
Beagle,  4  Idaho  453,  40  Pac.  61;  Squier 
V.  Lowenberg,  1  Idaho  785.  Mont. 
Yellowstone  Nat.  Bank  V.  Gagnon,  25 
Mont.  268,  64  Pac.  664.  N.  Y.— Bart- 
lett  V.  Goodrich,  153  N.  Y.  421,  47 
N.  E.  794,  a-fjirming  36  N.  Y.  Supp. 
770.  Nev. — Schwartz  v.  Stock,  26  Nev. 
128,   65   Pac.    351.     N.   D.— Garr,   Scott 

6  Co.  V.  Spaulding,  2  N.  D.  414,  51 
N.  W.  867.  S.  D.— Chandler  v.  Ken- 
nedy, 8  S.  D.  56.  65  N.  W.  439.  Tex. 
Texas,  etc.  E.  Co.  v.  Pureell,  91  Tex. 
585,  44  S.  W.  1058;  Wynne  v.  Kennedy, 
11  Tex.  Civ.  App.  693,  33  S.  W.  298. 
Utah. — Haynes  v.  Eoberts,  4  Utah  405, 
11  Pac.  512.  Vt. — Pierce  v.  Pierce, 
70  Vt.  270,  40  Atl.  728. 

But  see  Bard  v.  Kleeb,  1  Wash.  370, 
25  Pac.  467,  27  Pac.  273. 

Where  there  is  a  general  finding  that 
the  averments  of  an  amended  complaint 
are  true  and  there  is  no  answer  to  the 
complaint,  nor  bill  of  exceptions,  the 
court  will  presume  in  favor  of  the  judg- 
ment that  specific  findings  of  fact  were 
waived.  Bitter  v.  Monat.  L.,  etc.  Co., 
10    Colo.    App.    307,   317,    51    Pac.    519. 

17.  Cal. — Cushing-Wetmore  Co.  v. 
Gray,  152  Cal.  118,  92  Pac.  70;  Mussel- 
man  V.  Musselman,  140  Cal.  197,  73 
Pac.  824;  Eichardson  v.  Eureka,  110 
Cal.  441,  42  Pac.  965;  In  re  Argnello, 
85  Cal.  151,  24  Pac.  641;  Van  Court 
V.  Winterson,  61  Cal.  615;  Carr  v.  Cro- 
nan,  54  Cal.  600;  Eeynolds  v.  Bruma- 
gim,  54  Cal.  254;  Smith  v.  Lawrence, 
53  Cal.  34;  Mulcahy  v.  Glazier,  51  Cal. 
626.      Idaho. — McCornick    i\   Friedman, 

7  Idaho  686,  65  Pac.  440;  Parker  v. 
Beagle,  4  Idaho  453,  40  Pac.  61;  Squier 
V.  Lowenberg,  1  Idaho  785.  Nev. 
Schwartz  v.  Stock,  26  Nev.  128,  65  Pac. 
351.  N.  D.— Garr,  Scott  &  Co.  v. 
Spaulding,  2  N.  D.  414,  51  N.  W.  867. 
S.  D.— €able  Co.  v.  Eathgeber,  21  S.  D. 
418,  113  N.  W.  88. 
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In  an.  equitable  action  that  "the 
plaintiff  moved  the  court  to  disregard 
the  verdict,  and  render  its  findings  and 
decision  in  favor  of  the  plaintiff,  this 
is  not  a  request  for  findings  generally, 
but  for  findings  of  specific  import,  viz., 
in  favor  of  plaintiff,"  and  does  not 
show  that  there  was  not  a  waiver  of 
findings  differing  from  those  asked  for. 
Eichardson  v.  Eureka,  110  Cal.  441,  42 
Pac.  965. 

In  the  absence  of  a  specific  finding 
of  fact  to  the  contrary,  the  appellate 
court  will  presume  in  favor  of  the 
judgment  that  the  lower  court  found  all 
those  facts  responsive  to  the  issues  es- 
sential to  the  judgment  rendered. 
Deaner  v.  O'Hara,  36  Colo.  476,  85  Pac. 
1123. 

Even  if  a  written  waiver  were  on 
file,  and  no  bill  or  statement  embracing 
such  waiver  had  been  allowed,  it  could 
not  be  made  a  part  of  the  record,  and 
if  it  were  made  a  part  of  the  record 
on  appeal  could  not  be  considered.  Garr, 
Scott  &  Co.  a  Spaulding,  2  N.  D.  414, 
51  N.  W.  867. 

18.  Ball  V.  Kehl,  95  Cal.  606,  30 
Pac.  780;  North  Pac.  R.  Co.  V.  Rey- 
nolds, 50  Cal.  90. 

While  every  intendment  will  be  in 
svipport  of  a  judgment,  and  nothing  will 
be  taken  by  inference  against  it  upon 
appeal,  the  appellate  court  cannot  infer 
or  assume  the  existence  of  a  fact  lying 
at  the  foundation  of  the  action,  in  the 
absence  of  any  finding  upon  the  sub- 
ject, or  evidence  warranting  such  a 
finding.  Omissions  and  defects  in  a 
finding  may  be  supplied  by  inference, 
but  not  the  entire  want  of  finding,  in 
the  absence  of  evidence  of  the  neces- 
sary fact  appearing  in  the  case.  Walsh 
V.  Powers,  43   N.  Y.  23. 

If  court  fails  to  find  upon  an  affirm- 
ative defense  set  up  in  the  answer, 
since  the  defect  appears  in  the  record, 
there  is  no  presumption  of  waiver. 
People  V.  Forbes,  51  Cal.  628. 
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appeal,^'*  but  even  in  the  absence  of  an  exception  the  appellate  court 


19.     Ariz. — Santa  Rita  Land,  etc.  Co. 
f.    Mercer,    3    Ariz.    181,    73    Pac.    398. 
Colo. — Cavanaugh  v.  Patterson,  41  Colo. 
158,    91     Pac.     1117.       HI.— Martin     v. 
Foulke,  114  111.  206,  29  N.  K  683;  Force 
Mfg.  Co.  V.  Horton,  74  111.  310;  Conerty 
V.   Schatzla,   93   111.   App.   591;   Stein   v. 
Bothermel,  79  111.  App.   36;   Union  Ins. 
Co.  V.   Crosby,   70  111.   App.   129.     Ind. 
Shelbyville  v.  Phillips,  149  Ind.  552,  48 
N.    E.    626,     exceptions     necessary     to 
findings  made   in   an   agreed  case.     la. 
Aldrich  v.  Paine,   106  Iowa  461,   76  N. 
W;    812;    British    Amer.    Assur.    Co.    f. 
Neil,    76    Iowa    645,     41     N.     W.     382. 
Mich.  —  Simmons      Hardware      Co.      v. 
Rose,     140    Mich.     123,     103      N.      W. 
529;   Weist  v.  Morlock,   116   Mich.   606, 
74  N.  W.  1012;  Hubbard  v.  Garner,  115 
Mich.   406,   73   N.   W.   390;    Gemberling 
f.    Lazarus,    100    Mich.    324,    58    N.    W. 
1005;  Peabody  v.  McAvoy,  23  Mich.  526. 
Mo. — Zimmerman    v.    Chicago,     etc.     E. 
Co.,  156  Mo.  561,  57  S.  W.  718;  Leith 
f.   Steamboat,   16   Mo.    181;    Gilmore  v. 
Harp,  92  Mo.  App.  77.    Neb. — Harring- 
ton V.  Latta,  23  Neb.  84,  36  N.  W.  364. 
Nev. — Bassett   r.    Monte    Christo,    etc. 
Min.    Co.,   15   Nev.   293.     N.   C— Aber- 
nathy  v.  Withers,  99  N.  C.  520,  6  S.  E 
376;  Chastain  v.  Coward,  79  N.  C.  543. 
Ore.— Verdier  r.  Bigne,  16  Ore.  208,  19 
Pac.  64.     Tex. — Continental  Ins.  Co.  v. 
Milliken,   64  Tex.   46;    Smith   v.   Ernest 
(Tex.  Civ.  App.),  102  S.  W.  129;  Bus- 
ter V.  Warren,   35   Tex.   Civ.  App.   644, 
80  S.  W.  1063.    Wash.— Pierce  r.  Pettit, 
46   Wash.   668,   91   Pac.   190;   Bvbee   v. 
Bybee,    45    Wash.    187,    87    Pac.    1122; 
Hoeschler  v.  Bascom,  44  Wash.  673,  87 
Pac.    943;    Adams   v.    Casey,    39    Wash, 
37,    80    Pac.    853;    Carstens    v.    Alaska 
Steamship   Co.,   39  Wash.   229,   81   Pac. 
691;   Eice  v.  Stevens,  9  Wash.  298,  37 
Pac.     440.       Wis. — Roach     v.    Sanborn 
Land    Co.,    135    Wis.    354,    115.   N.    W. 
1102;   McGillivray  v.  Cremer,   125   Wis. 
74,  103  N.  W.  250;  Allen  f.  Allen,  114 
Wis.   615,  91   N.  W.   218;   McLennan  V. 
Prentice,   85   Wis.   427,  55   N.  W.   764. 
"The    findings    of    fact    by    a     trial 
court   in   a   case   tried   without    a  jury 
are    to    be   governed   by   the    rules    ap- 
plicable to  the  findings  of  a  jury  upon 
special   issues,   and,   if   not   excepted   to 
in   the   lower  court,   cannot   be   assailed 
upon  appeal."    Buster  i^  Warren  (Tex. 
Civ.  App.),  80  S.  W.  1063. 

The  g'eneral  rule  that  unless  findings 


are  objected  to,  rulings  of  the  trial 
court  will  not  be  reviewed  upon  ap- 
peal, is  a  salutary  one,  relieving  ap- 
pellate courts  of  much  unnecessary  la- 
bor, and  tending  to  avoid  much  delay 
and  expense,  in  affording  lower  courts 
an  opportunity  to  correct  errors  and 
omissions  there  made  in  the  trial  of 
causes.  Eice  v.  Stevens,  9  Wash.  298, 
37  Pac.  440. 

"The  object  of  an  exception  is  to  call 
the  attention  of  the  judge  to  the  par- 
ticular point  complained  of,  so  that  he 
may  have  an  opportunity  to  correct  the 
same,  and  thus  relieve  the  party  ob- 
jecting from  the  operations  of  the  sup- 
posed error."  McGuire  V.  Lamb,  2 
Idaho  378,  17  Pac.   749. 

If  no  opportunity  is  afforded  in  the 
lower  court  for  excepting,  as  where  the 
findings  are  immediately  followed  by 
the  entry  of  judgment,  they  will  be  re- 
viewed upon  appeal  though  no  objec- 
tion was  made  below.  Kennedy  v.  Der- 
rickson,  5  Wash.   289,  31  Pac.  766. 

Under  New  York  Code  Civ.  Proc, 
§§992,  993,  the  appellate  division  of  the 
supreme  court  can  review  all  questions 
of  fact  and  law,  and  no  exceptions  to 
the  findings  of  the  trial  court  are 
necessary  (Eoberts  v.  Tobias,  120  N.  Y. 
1,  23  N.  E.  1105;  Porter  v.  Smith,  107 
N.  Y.  531,  14  N.  E.  446;  Barrett  v. 
Kling,  16  N.  Y.  Supp.  92),  in  order 
to  enable  the  appellant  to  raise  the 
question  that  such  findings  are  against 
the  weight  of  the  evidence,  provided  it 
appears  that  the  ease  contains  all  the 
testimony  (Porter  v.  Smith,  supra;  Bar- 
rett V.  Kling,  supra). 

Texas. — The  general  rule  as  announced 
in  Insurance  Co.  r.  Milliken,  supra,  is 
held  not  to  apply  where  a  statement 
of  facts  and  bill  of  exceptions  are 
filed.  Tudor  v.  Hodges,  71  Tex.  392, 
9  S.  W.  443;  Moore  r.  Blagge  (Tex. 
Civ.  App.),  34  S.  W.  311;  Wilkins  v. 
Burns  (Tex.  Civ.  App.),  25  S.  W.  431. 
Exceptions  to  the  form  of  the  find- 
ings must  be  made  in  the  trial  court, 
or  be  considered  as  waived.  Bignold 
v.  Carr,  24  Wash.  413,  64  Pac.  519. 
Thus  an  objection  that  the  findings  are 
not  in  proper  form  because  combined 
with  the  conclusions  of  law  must  be 
deemed  waived  unless  excepted  to  on 
that  ground.  Aeh  v.  Carter,  21  Wash. 
140,  57  Pac.  344. 
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will  examine  the  findings  in  order  to  determine  whether  the  findings 
support  the  judgment.-" 

For  Want  of  Evidence.  —  In  accordance  with  the  general  rule,  where 
no  exceptions  are  taken  to  the  findings  of  fact  made  by  the  trial 
court,  upon  the  ground  that  the  findings  are  not  supported  by  the 
evidence,  an  appellate  court  cannot  review  the  facts  found,  for  the 
purpose  of  determining  that  question  f^  and  if  the  findings  support  it 


That  a  finding  is  not  within  the  is- 
sues or  supported  by  the  pleadings  must 
be  objected  to  in  the  lower  court,  or 
the  question  will  not  be  reviewed  upon 
appeal.  Kimball  v.  Eichardson,  etc.  Co., 
Ill  Cal.  386,  43  Pac.  1111;  Moore  v. 
Campbell,  72  Cal.  251,  13  Pac.  689. 

No  exception  to  the  findings  is  neces- 
sary if  no  question  upon  the  findings 
is  sought  to  be  presented  to  the  ap- 
pellate court  (Cathcart  V.  Bryant,  28 
Wash.  31,  68  Pac.  171),  or  if  the  ob- 
jection is  to  the  conclusions  of  law, 
and  not  to  the  findings  of  fact  (Sol- 
omon V.  Eeese,  34  Cal.  28,  34). 

Motion  for  New  Trial  as  Obviating 
Necessity  Therefor. — The  want  of  ex- 
ceptions to  findings  of  fact  cannot  be 
helped  out  by  the  making  and  over- 
ruling of  a  motion  for  a  new  trial,  on 
an  objection  to  such  findings  which  is 
so  general  as  to  be  bad  as  an  exception 
thereto  (Klatt  V.  Mallon,  61  Wis.  542, 
21  N.  W.  532),  regardless  of  whatever 
might  be  the  effect  of  such  motion 
when  founded  on  specific  objections  to 
particular  findings  as  not  supported  by 
the  evidence  and  especially  in  the  ab- 
sence of  an  exception  to  the  overruling 
of  such  motion  (Union  Ins.  Co.  V. 
Crosby,  70  111.  App.  129;  Tuomey  V. 
Willman,  43  Neb.  28,  61  K  W.  126). 

An  exception  to  the  judgment  is  suf- 
ficient to  allow  the  party  to  attack  the 
findings  of  the  trial  court,  though  no 
exceptions  to  the  finding  were  made. 
Voight  V.  Mackle,  71  Tex.  78,  8  S.  W. 
623. 

The  statement  of  facts  of  a  party 
failing  to  except  to  findings  will  be 
retained  for  the  sole  purpose  of  re- 
viewing the  action  of  the  court  in  ex- 
cluding the  evidence  offered  by  the 
appellant.  Bringgold  V.  Bringgold,  40 
Wash.  121,  82  Pac.  179. 

20.  U.  S. — Seeberger  v.  Schlesinger, 
152  U.  S.  581,  14  Sup.  Ct.  729,  38  L. 
ed.  560;  Allen  v.  St.  Louis  Nat.  Bank, 
120  U.  S.  30.  7  Sup.  Ct.  460,  30  L.  ed. 
573;  Aetna  Ins.  Co.  v.  Boon,  95  U.  S. 
117,  125,  24  L.  ed.  395;  Tyng  v.  Grin- 
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nell,  92  U.  S.  467,  23  L.  ed.  733.  Cal. 
James  v.  Williams,  31  Cal.  211;  Lucas 
V.  San  Francisco,  28  Cal.  591.  Ind. 
Smith  V.  Davidson,  45  Ind.  396.  Mich. 
Eice  V  Muskegon,  150  Mich.  679,  114 
N.  W.  661;  Simmons  Hardware  Co.  v. 
Eose,  140  Mich.  123,  103  N.  W.  529; 
Stafford  v.  Crawford,  118  Mich.  285,  76 
N.  W.  496;  Weist  v.  Morlock,  116  Mich. 
606,  74  N.  W.  1012.  Mo. — Leavitt  v. 
Taylor,  169  Mo.  158,  63  S.  W.  385; 
Steele  v.  Johnson,  96  Mo.  App.  147,  156, 
69  S.  W.  1065.  S.  D. — Irwin  V.  Lattin, 
135  N.  W.  759.  Wash.— Bybee  v.  Bybee, 
45  Wash.  187,  87  Pac.  1122;  Horrell  V. 
California,  etc.  Assn.,  40  Wash.  531, 
82  Pac.  889;  Carstens  V.  Leidigh,  etc. 
Lumber  Co.,  18  Wash.  450,  51  Pac.  1051; 
Washington  Liquor  Co.  V.  Northern 
Live  Stock  Co.,  18  Wash.  71,  50  Pac. 
569.  Wis. — Cramer  v.  Hanaford,  53 
Wis.  85,  10  N.  W.  15;  Mead  v.  Chip- 
pewa County,  41  Wis.  205;  Thomas  V. 
Mitchell,  27  Wis.  414. 

In  the  absence  of  exception,  findings 
are  aided  by  the  presumption  that  all 
the  facts  in  issue  and  essential  to 
the  judgment,  were  found.  James  v. 
Williams,  31  Cal.  211. 

21.  Cal. — Winterburn  V.  Chambers, 
91  Cal.  170,  27  Pac.  658;  Dean  v. 
Parker,  88  Cal.  283,  26  Pac.  91;  Dan- 
iels V.  Gualala  Mill  Co.,  77  Cal.  300, 
19  Pac.  519;  Thompson  v.  Hancock,  51 
Cal.  110.  Colo. — See  Brand  v.  Merritt, 
15  Colo.  286,  25  Pac.  175.  111.— Fire- 
men's Ins.  Co.  V.  Peck,  126  111.  493, 
IS  N.  E.  752;  Dominion  Co.  V.  Atwood, 
114  111.  App.  447;  Deam  v.  Lowy,  44 
HI.  App.  302.  la. — British  American 
Assur.  Co.  V.  Neil,  76  Iowa  645,  41 
N.  W.  382.  Mich. — Eice  v.  Muskegon, 
150  Mich.  679,  114  N.  W.  661;  Ironton 
Cross  Ties  Co.  v.  Evans,  146  Mich.  197, 
109  N.  W.  254;  Dodge  V.  Kennedy,  93 
Mich.  547,  53  N.  W.  795.  Mo.— Leavitt 
t'.  Taylor,  163  Mo.  158,  63  S.  W.  385; 
Berry  v.  Eood,  108  Mo.  662.  108  S.  W. 
22.  N.  C— Jovner  r.  Stancill,  108  N.  C. 
153,  12  S.  E.  912;  Battle  v.  Mayo,  102 
N.  C.  413,  9  S.  E.  384.     Ore.— Tatum  v. 
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the  judgment  must  be  affirmed  unless  there  is  a  total  want  of  evidence 
to  support  the  judgment." 

Defective  or  Omitted  Findings.  —  By  statute  in  some  states,  it  is  pro- 
vided that  the  want  of  or  defective  findings  is  not  ground  for  reversal 
unless  exception  is  taken  thereto;-^  and  generally  upon  the  failure  or 
refusal  of  the  court  to  make  additional  findings  upon  material  issues 
or  to  correct  defective  findings  upon  request,  there  will  be  no  review 
for  the  purpose  of  reversal  unless  a  proper  exception  to  the  court's 
ruling  is  reserved  and  made  a  part  of  the  record.-*    This  rule,  how- 


Massie,  29  Ore.  140,  44  Pae.  494.  Tex. 
Buster  v.  Warren,  35  Tex.  Civ.  App. 
644,  80  S.  W.  1063;  Smith  v.  Abadie 
(Tex.  Civ.  App.),  67  S.  W.  925.  Wash. 
Bybee  v.  Bybee,  45  Wash.  187,  87  Pae. 
1122;  Wagner  v.  Mahrt,  32  Wash.  542, 
73  Pae.  675;  Forrest  v.  Gilchrist,  14 
Wash.  4,  43  Pae.  1099.  Wis.— Town  of 
Saukville  v.  Town  of  Grafton,  68  Wis. 
192,  31  N.  W.  719;  Allen  v.  Hutchinson, 
45  Wis.  259. 

An  exception  to  a  finding  of  fact 
presents  simply  the  question  whether 
there  is  any  evidence  to  sustain  it. 
Sherman  v.  Foster,  158  N.  Y.  587,  596, 
53  N.  E.  504,  affirming  91  Hun  637, 
36  N.  Y.  Supp.  1133. 

Beason. — Otherwise  a  finding  of  fact, 
would  be  but  an  idle  ceremony.  Leavitt 
V.  Taylor,  173  Mo.  158,  170,  63  S.  W. 
385. 

Requesting  Declaration  of  No  Evi- 
dence To  Support  Finding  and  Excep- 
tion Thereto. — "Findings  as  made  must 
stand  if  there  is  any  substantial  evi- 
dence to  sustain  them;  and  whether 
there  is  such  evidence  could  be  made 
reviewable  on  writ  of  error,  only  by 
presenting  a  request  to  the  trial  court 
either  to  make  some  declaration  that 
there  is  no  evidence  to  support  a  find- 
ing adverse  to  the  party  making  the 
request  or  to  render  a  judgment  in  his 
favor  upon  the  ground  that  there  is 
no  such  evidence,  and  upon  refusal  of 
the  court  so  to  do,  taking  proper  ex- 
ception." Gibson  v.  Luther,  196  Fed. 
203,  116  C.  C.  A.  35. 

In  California,  under  the  system  of 
implied  findings,  existing  between  1861 
and  1872,  the  time  of  adopting  the 
Code  of  Civil  Procedure,  if  the  court 
found  contrary  to  the  evidence  or 
without  sufficient  evidence,  the  remedy 
was  by  motion  for  a  new  trial  and 
not  by  exception  to  the  findings.  Hath- 
away V.  Ryan,  35  Cal.  187;  Cowing  V. 
Rogers,  34  Cal.  648;  Pralus  v.  Jefferson, 
etc.  Co.,  34  Cal.  558. 


22.  Rice  V.  Muskegon,  150  Mich. 
679,  114.N.  W.  661. 

23.  Ariz.— ^Santa  Rita  Land,  etc.  Co. 
.r.    Mercer,    3    Ariz.    181,    73    Pae.    398. 

CaL— Act  May  20,  1861,  St.  1861,  p. 
589,  §2,  Amendment  of  1865-6  to  §180, 
Practice  Act;  Pralus  v.  Jefferson,  etc. 
Co.,  34  Cal.  558;  Jenkins  v.  Frink,  30 
Cal.  586;  Trov  v.  Clarke,  30  Cal.  419; 
Hidden  v.  Jordan,  28  Cal.  302;  Bryan 
V.  Maume,  28  Cal.  238,  245.  Mont. 
Rev.  Codes,  1907,  §6766;  Featherman 
V.  Hennessy,  43  Mont.  310,  115  Pae. 
983;  Yellowstone  Nat.  Bank  v.  Gag- 
non,  25  Mont.  268,  64  Pae.  664.  Nev. 
Warren  v.  Quill,  9  Nev.  259  (under 
Comp.  Laws,  1669);  State  V.  Manhattan 
Silver  Min.  Co.,  4  Nev.  318;  Whit- 
more  V.  Shiverick,  3  NeVt  288;  Mc- 
Clusky  V.  Gerhauser,  2  Nev.  47. 

Exceptions  to  findings  there  provided 
for  relate  not  to  errors,  but  only  to 
defects  in  the  findings.  Carroll  v. 
Benicia,  40  Cal.  386. 

Where  the  court's  findings  in  an  in- 
junction suit  were  so  lacking  in  sub- 
stance as  to  be  no  findings  at  all,  and 
the  party  requested  findings,  the  court 
will  regard  the  case  as  a  total  lack  of 
findings  and  not  merely  defective  find- 
ings. Helena  i?.  Hale,  38  Mont.  481, 
100  Pae.  611. 

24.  Cal. — Warren  v.  Hopkins,  110 
Cal.  506,  512,  42  Pae.  986;  Lucas  v. 
San  Francisco,  28  Cal.  591 ;  Cook  v.  De 
La  Guerra,  24  Cal.  237.  la. — Kruck  v. 
Prine,  22  Iowa  570.  Kan. — Simon  -u. 
Simon,  69  Kan.  746,  77  Pae.  571.  Mich. 
Carmon  v.  Mclntyre,  140  Mich.  24,  103 
N.  W.  530;  Monroe  W.  Co.  v.  French- 
town,  98  Mich.  431,  57  N.  W.  268. 
Mont. — Bordeauz  v.  Bordeauz,  32  Mont. 
159,  80  Pae.  6.  N.  C— Parks  v.  Davis, 
98  N.  C.  481,  4  S.  E.»202.  Ore.— Taffe 
V.  Smyth,  125  Pae.  308;  Umatilla  Irriga- 
tion Co.  V.  Bamhart,  22  Ore.  389,  30 
Pae.  37.  Tex. — American  Cent.  Ins. 
Co.  V.  Green,  16  Tex.  Civ.  App.  531; 
Cissin  V.  La  Salle  County,  1  Tex.  Civ. 
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ever,  is  not  without  its  limitations  and    is    subject    to    exceptions.^^ 
2.'   Form  and  Sufficiency.  —  No  particular  form  or  mode  of  mak- 
ing and  saving  exceptions  is  required,-^  unless  a  statute  prescribes  the 
method.-^ 

General  or  Specific  Exceptions.  —  Wliile  an  exception  need  not  be  more 
specific  than  the  finding  to  which  it  is  taken,^^  if  a  finding  covers  only 
a  single  proposition,"-'  or  if  all  the  propositions  covered  by  the  findings 
are  erroneously  found,  a  general  exception  thereto  is  sufficiently 
specific  to  present  such  propositions  for  review  upon  appeal.^" 
Ordinarily  it  is  not  enough  to  except  generally  to  the  failure  to 
make  requested  findings,^^  or  to  the  findings  made,^^  ^nd  a  general 


App.  127.  Wis.— Gninert  v.  Speich,  114 
Wis.  355,  89  N.  W.  496;  Darling  v.  Neu- 
meister,  99  Wis.  426,  75  N.  W.  175; 
Vallev  Lumb.  Co.  v.  Hogan,  85  Wis. 
366,  55  N.  W.  415;  Wells  V.  McGeoch, 
71  Wis.  196,  35  N.  W.  769. 

25.  Grunert  v.  Speich,  114  Wis.  855, 
89  N.  W.  496;  Raipe  v.  Gorrell,  105 
Wis.  636,  81  N.  W.  1009. 

Thus  "the  court  may  look  into  the 
record  and  affirm  a  judgment  upon  the 
evidence  if  it  is  clearly  supported  there- 
by, though  on  the  findings  it  would 
have  to  be  reversed,  notwithstanding 
the  failure  to  find  the  material  fact  or 
facts  so  manifestly  disclosed  by  the 
record  was 'not  excepted  to."  Grunert 
V.  Speich,  114  Wis.  355,  367,  89  N.  W. 
496. 

26.  Leavenworth  v.  Lafayette  Mills, 

6  Kan.  288. 

An  exception  to  a  decision  overruling 
a  motion  for  a  new  trial  on  the 
ground  "that  said  findings  are  con- 
trary to  law;  and  that  the  findings  of 
law  are  against  the  law  of  the  land, 
and  against  the  evidence  in  the  case," 
is  sufficient  to  save  questions  of  law 
for  review.  Leavenworth  v.  Lafayette 
Mills,  6  Kan.  288. 

Use  of  "objection"  instead  of  "ex- 
ception," is  immaterial,  when  the  con- 
text makes  it  evident  that  he  is  urg- 
ing an  exception  to  the  findings.  Rana- 
han  V.  Gibbons,  23  Wash.  255,  62  Pac. 
773. 

27.  Hallidie  t\  Washington,  etc.  Co. 
(Wash.),  126  Pac.  96. 

Under  a  statute  providing  that  if  ex- 
ceptions are  stated  at  the  time  the  find- 
ings are  signed,  the  judge  shall  note 
the  exceptions  on  the  margin  or  at 
the  foot  of  the  decision,  if  exceptions 
appear  on  the  foot  of  the  findings,  the 
court  will  presume  they  were  placed 
there  by  the  judge   though  the   record 
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does  not  show  this.  Hallidie  Co.  v. 
Washington,  etc.  Co.,  supra.  And  where 
exceptions  to  findings  of  fact  were  duly 
made  in  open  court  and  taken  down  by 
the  court  stenographer,  but  through 
oversight  were  not  filed  or  noted  as 
required  by  such  statute,  the  court  may, 
by  nunc  pro  tunc  order,  direct  their 
filing  and  attaching  to  the  findings  as 
of  the  date  of  the  findings.  Eanahan 
V.  Gibbons,  23  Wash.  255,  62  Pac.  773. 

28.  Collyer  t?.  Collins,  17  Abb.  Pr. 
(N.  Y.)  467. 

29.  Eeinke  V.  Wright,  93  Wis.  368, 
67  N.  W.  737;  Henrizi  v.  Kehr,  90  Wis. 
344,  63  N.  W.  285. 

30.  Reinke  v.  Wright,  93  Wis.  368, 
67  K  W.  737;  Washington  Liquor  Co. 
V.  Northwest  Live  Stock  Co.,  18  Wash. 
71;  Peters  v.  Lewis,  33  Wash.  617,  74 
Pac.  815. 

It  is  not  necessary  to  state  any 
grounds  of  exceptions  thereto.  It  is 
sufficient  to  point  out  the  particular 
findings  excepted  to.  Reinke  V.  Wright, 
93  Wis.  368,  67  N.  W.  737. 

31.  Ostrander  v.  State,  192  N.  Y. 
415,  85  N.  E.  668,  affirming  126 
App.   Div.  938,  110   N.  Y.   Supp.  1139. 

32.  Ind. — Benefiel  v-.  Aughe,  93  Ind. 
401;  Smith  V.  Davidson,  45  Ind.  396. 
111.— Funk  v\  Mills,  50  111.  App.  404. 
N.  Y. — Hunter  v.  Manhattan  R.  Co., 
141  N.  Y.  281,  36  N.  E.  400;  Ward  V. 
Craig,  87  N.  Y.  550;  Newell  v.  Doty, 
33  N.  Y,  83.  S.  C. — Bomar  v.  Means, 
53  S  C.  232,  31  S.  E.  234;  Geddes  v. 
Hutchinson,  40  S.  C.  402,  19  S.  E.  9. 
Wash. — Horrell  r.  California,  etc.  Home- 
builder 's  Assn.,  40  Wash.  531,  82  Pac. 
889;  Smith  v.  Glenn,  40  Wash.  262,  82 
Pac.  605;  Peters  v.  Lewis,  33  Wash 
617,  74  Pac.  815;  Ballard  v.  Keane,  13 
Wash.  201,  43  Pac.  27;  Mason  v.  Mc- 
Lean, 6  Wash.  31,  32  Pac.  1006.  Wis. 
Taft  V.  Kessel,  16  Wis.  273. 
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exception,  if  there  is  evidence  to  support  the  findings,  will  not  be  sus- 
tained,^^ especially  where  an  objection  is  directed  to  all  of  the  findings,^* 
some  of  which  are  unquestionably  correct.^^  Where  it  is  objected  that 
the  findings  as  a  whole  are  not  supported  by  the  evidence,  the  ex- 
ception must  specify  the  particulars  in  which  the  evidence  is  insuffi- 
cient.^®    So  too  when  exception  is  taken  to  defects  or  omissions,  the 


General  exceptions  to  findings  of  fact 
are  insufficient  to  secure  a  review  of 
the  evidence  (Bringgold  V.  Bringgold, 
40  Wash.  121,  82  Pac.  179;  Peters  v. 
Lewis,  33  Wash.  617,  74  Pac.  815),  and 
are,  therefore,  the  equivalent  of  no 
exceptions  (Peters  v.  Lewis,  33  Wash. 
617,  74  Pac.  815). 

Insufficient. — "To  the  making  of  the 
foregoing  findings  of  fact  the  defend- 
ant excepts  and  an  exception  is  hereby 
allowed."  Horrell  v.  California,  etc. 
Assn.,  40  Wash.  531,  82  Pac.  889. 
"The  plaintiff  hereby  excepts  to  each 
and  all  of  the  conclusions  of  law  and 
findings  of  fact  made  and  entered  by 
the  court  on  May  19,  1903."  Peters 
V.  Lewis,  33  Wash.  617,  74  Pac.  815. 
Where  the  record  shows  that  there  were 
twelve  separate  findings  of  fact,  an 
exception  "because  the  findings  of  fact 
are  contrary  to  evidence."  Klatt  V. 
Mallon,  61  Wis.  542,  21  N.  W.  532. 

A  general  exception  is  not  aided  by 
a  colloquy  between  the  court  and  coun- 
sel as  to  the  findings  that  should  be 
made,  when  no  definite  exceptions  ap- 
pear in  the  record.  Bringgold  v. 
Bringgold,   40   Wash.   121,   82   Pac.   179. 

"In  eqmty,  while  the  case  must  be 
the  same,  as  at  law,  and  contain  the 
findings  and  exceptions,  the  exceptions 
must,  so  far  as  they  relate  to  matters 
of  account  and  detail,  be  specific,  point- 
ing to  the  particular  error  claimed  in 
the  account  as  specific,  as  was  required 
to  a  master's  report  under  the  former 
practice  in  chancery."  Lawrence  v. 
Fowler,  20  How.  Pr.  (N.  Y.)  407. 

33.  N.  J. — Dimock  v.  United  States 
Nat.  Bank,  55  N.  J.  L.  296,  25  Atl. 
926.  N.  Y.— Crouch  v.  Moll,  28  N.  Y. 
St.  48.  S.  C. — Geddes  v.  Hutchinson, 
40  S.  C.  402,  19  S.  E.  9. 

34.  N.  Y, — Magovern  V.  Eobertson, 
37  N.  Y.  St.  441.  Wash.— Hallidie  Co. 
V.  Washington,  etc.  Co.,  126  Pac.  96; 
Eanahan  v.  Gibbons,  23  Wash.  255,  62 
Pac.  773.  Wis. — Henrizi  v.  Kehr,  90 
Wis.  344,  63  N.  W.  285;  Allen  v.  Hutch- 
inson, 45  Wis.  259. 

A  general  exception  to  all  the  find- 
ings  is    not    such   as   will   call    to   the 


attention  of  the  court  the  particular 
findings  excepted  to.  Ballard  v.  Keane, 
13  Wash.  201,  43  Pac.  27;  Moyer  r.  Van 
de  Vanter,  12  Wash.  377,  41  Pac.  60. 
Thus  the  following  is  insufficient: 
"Come  now  the  defendants  by  their 
attorneys,  at  the  signing  hereof,  and 
except  to  the  findings  of  fact  and  con- 
clusions of  law  now  signed  by  the 
court."  Ballard  v.  Keane,  13  Wash. 
201,   43   Pac.   27. 

35.  As,  an  exception  "to  the  find- 
ings of  fact  and  every  part  thereof." 
Thomas  r.  Mitchell,  27  Wis.  414.  And 
see  Neeley  v.  Democratic  Pub.  Co.,  12 
Wash.  659,  41  Pac.  173;  Irwin  v.  Olym- 
pia  Water  Works,  12  Wash.  112,  40 
Pac.  637;  Hannegan  v.  Eoth,  12  Wash. 
65,  40  Pac.  636;  Keinke  v.  Wright,  93 
Wis.  368,  67  N.  W.  737;  Henrizi  v. 
Kehr,  90  Wis.  344,  63  N.  W.  285;  War- 
ner V.  C^ckow,  90  Wis.  291,  63  N.  W. 
238;   Allen  v.  Hutchinson,  45  Wis.   259. 

36.  Schmidt  v.  Miller,  22  Mich.  278; 
Hunter  v.  Manhattan  Ky.  Co.,  141  N.  Y. 
281,  36  N.  E.  400. 

Under  California  Code  of  Civil  Pro- 
cedure (§648),  the  objection  must  spe- 
cify the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient.  Ac- 
cordingly, an  objection  "that  the  court 
erred  in  finding  that  the  allegations  of 
the  plaintiff's  complaint  were  true,  and 
all  the  denials  and  allegations  of  the 
defendant's  answer  were  untrue,  inas- 
much as  the  testimony  does  not  dis- 
close such  a  state  of  facts,"  and  "that 
the  findings  are  not  borne  outby  the 
testimony,"  is  clearly  insufficient  to 
meet  the  requirements  of  the  statute. 
Gamble  v.  Tripp,  99  Cal.  223,  33  Pac. 
851. 

Under  South  Daiota  Code  Civ.  Proc, 
§463,  providing  that  questions  of  fact, 
decided  upon  trials  by  the  court  may 
be  reviewed  in  the  appellate  court  when 
exceptions  to  the  findings  of  fact  have 
been  duly  taken  by  either  party  and 
returned,  where  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the 
trial  court  is  to  be  reviewed  upon  ex- 
ceptions to  the  finding,  such  exceptions 
must   specify   the   particulars   in   which 
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particular  defect  should  be  specifically  and  particularly  designated, 
that  is,  it  must  specify  particularly  the  point  or  issue  upon  which  the 
party  objecting  requires  the  court  to  make  a  finding,^^  without 
dictating,  however,  how  the  court  shall  find.^^ 

But  an  exception  to  certain  findings  by  reference  to  their  numbers 
is  a  sufficient  compliance  with  a  statute  requiring  that  a  party  ex- 
cepting must  specify  the  part  or  parts  excepted  to,'**  and  an  exception 
to  each  one  of  several  findings  of  fact  because  contrary  to  the  evidence 
and  to  the  law  is  sufficient." 

Incorporation  in  Bill  of  Exceptiona.  —  Exceptions  to  the  findings  should 
be  incorporated  in  the  bill  of  exceptions,  under  statutes  in  some  juris- 


the  evidence  is  insufficient  to  sustain 
the  finding,  precisely  as  is  required 
wlien  the  same  question  is  presented 
upon  a  motion  for  a  new  trial.  Irwin 
V.  Lattin   (S.  D.),  135  N.  W.  759. 

37.  Cal.— Hathaway  v.  Eyan,  35  Cal. 
187;  Hidden  v.  Jordan,  28  Cal.  302; 
Warner  v.  Holman,  24  Cal.  228.  Ind. 
Barnhill  v.  Mill  Spring,  etc.  Gravel 
Eoad  Co.,  51  Ind.  354,  omissions  should 
be  pointed  out  to  the  court.  la. — Kos- 
suth Co.  State  Bank  v.  Kichardson, 
132  Iowa  370,  106  N.  W.  923,  109  N. 
W.  809,  exception  should  point  out 
wherein  it  is  claimed  finding  is  erro- 
neous. Mont.— Rev.  Codes  1907,  §6767; 
Yellowstone  Nat.  Bank  v.  Gagnon,  25 
Mont.  268,  64  Pac.  664.  Neb.— Town- 
send  V.  J.  I.  Case  Threshing  Mach.  Co., 
31  Neb.  836,  48  N.  W.  899,  objection  for 
inconsistency  between  findings  and 
petition,  without  such  inconsistency  be- 
ing specificallv  pointed  out.  Nov.— 
Warren  v.  Quill,  9  Nev.  259.  Tex. 
Cassin  v.  LaSalle  County,  1  Tex.  Civ. 
App.  127.  Wis. — Thomas  v.  Mitchell, 
27  Wis.  414;  Paggeot  v.  Sexton,  23  Wis. 
195;   Smith  v.   Coolbaugh,  21   Wis.   427. 

In  Hidden  v.  Jordan,  supra,  it  was 
held  that  ' '  if  the  judge  .  .  _  .  omits 
to  find  upon  any  issue  essential  to  the 
determination  of  the  case,  the  party  de- 
siring a  finding  may  except  .  .  . 
for  a  defect.  .  .  .  When  he  excepts 
for  defects,  'particular  defects  shall  be 
specifically  and  particularly  desig- 
nated,' that  is  to  say,  he  must  specify, 
particularly,  the  point  or  issue  upon 
which  he  requires  the  court  to  state 
the  facts  found." 

An  exception  to  the  finding  of  fact, 
which  points  out  that  it  is  not  within 
the  pleadings,  that  it  is  unsupported 
by  competent  evidence,  and  that  it_  is 
based   upon   a   certain    exhibit,    which 
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was  inadmissible  in  evidence,  is  suffi- 
ciently specific.  Kossuth  Co.  State 
Bank  v.  Richardson,  132  Iowa  370,  106 
N.  W.  923,  109  N.  W.  809. 

Whether  Error  in  Conclusions  or 
Findings. — "In  causes  tried  by  the 
court  upon  issues  of  fact,  the  statute 
provides  for  two  classes  of  exceptions; 
the  one  to  the  facts  found  by  the 
judge,  where  a  review  of  the  facts  is 
desired;  the  other  to  his  conclusions 
of  law  thereon,  where  such  conclusions 
are  thought  to  be  erroneous.  The  party 
desiring  to  appeal  may  file  his  excep- 
tions within  one  or  the  other  of  these 
classes  or  both."  But  "the  party 
filing  his  exceptions  must  make  them 
so  specific  and  certain  as  to  show  to 
which  class  they  belong"  it  must  ap- 
pear whether  the  exceptions  are  to  the 
findings  of  fact  or  the  law.  Gilman  v. 
Thiess,   18   Wis.   528. 

38.  That  question  must  be  deter- 
mined by  the  court  from  the  evidence. 
Hidden  v.  Jordan,  28  Cal.  302. 

39.  Hallidie  Co.  v.  Washington,  etc., 
Co.  (Wash.),  126  Pac.  96;  Burrows  v. 
Kinsley,  27  Wash.  694,  68  Pac.  322; 
Young  V.  Borzone,  26  Wash.  4,  66  Pac. 
135,  421;  Eanahan  v.  Gibbons,  23  Wash. 
255,  62  Pac.  773. 

Season. — "The  only  real  ground  for 
an  exception  to  a  finding  of  facts,  is 
that  it  is  not  supported  by  the  evi- 
dence. .  .  .  When,  therefore,  the 
court's  attention  has  been  specifically 
directed  by  exceptions  to  certain  find- 
ings and  conclusions  by  number,  it 
would  seem  that,  while  further  state- 
ments may  not  be  inappropriate,  yet 
they  are  not  necessary."  Burrows  V. 
Kinsley,  27  Wash.  694,  68  Pac.  322. 

40.  Prince  v.  Prince,  64  Wash.  552, 
117  Pac.  255;  Board,  etc.,  of  Milwaukee 
Co.  V.  Pabst,  70  Wis.  352,  35  N.  W.  337. 
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dictions.*^  And  where  they  are  found  incorporated  in  the  bill,  it  will 
be  inferred  that  the  court  gave  leave  to  file  them.*^ 

3.  Time  for  Filing-.  —  Statutes  in  some  states  prescribe  the  time 
within  which  exceptions  to  the  findings  must  be  filed.*^  While  in 
some  jurisdictions,  the  court  may  permit  them  to  be  filed  after  the 
time  enumerated  in  the  statute/*  in  other  jurisdictions  the  courts  have 
no  power  to  enlarge  or  extend  such  time.*^ 

In  the  absence  of  a  statutory  provision,  exceptions  filed  after  ad- 
journment of  court  for  the  term  are  generally  too  late  and  cannot  be 


41.  Henrizi  v.  Kehr,  90  Wis.  344,  63 
N.  W.  285. 

42.  •  Henrizi  v.  Kehr,  90  Wis.  344,  63 
N.  W.   285. 

43.  N.  Y.— Code  Civ.  Proc,  §994 
(providing  that  exceptions  can  be 
taken  and  filed  any  time  before  the 
expiration  of  ten  days  after  service  of 
a  copy  of  the  decision  of  the  court 
and  a  written  notice  of  the  entry  of 
judgment  thereupon) ;  Schwarz  v. 
Weber,  103  N.  Y.  658,  8  N.  E.  728.  Pa. 
§2,  Act  of  1874,  P.  L.  109  (within  thirty 
days  after  service  of  notice  of  filing 
of  findings) ;  Harris  v.  Mercur,  202  Pa. 
313,  51  Atl.  969.  Wash.— §5052,  Bal. 
Code  (at  time  of  decision  or  within 
five  days  after  filing  thereof,  if  signed 
in  absence  of  parties,  within  five  days 
after  the  service  thereof) ;  Cornthwaite 
V.  Barrington  Transp.  Co.,  55  Wash.  389, 
104  Pac.  609;  Burrows  v.  Kinsley,  27 
Wash.  694,  68  Pac.  322;  National  Bank 
of  Commerce  v.  Seattle  Pickle  &  Vine- 
gar Works,  15  Wash.  126,  45  Pac.  731; 
Rice  V.  Stevens,  9  Wash.  298,  37  Pac. 
440.  Wis.— §2870,  Rev.  St.  (within  ten 
days  after  service  of  notice  of  entry 
of  judgment) ;  Henrizi  v.  Kehr,  90  Wis. 
344,  63  N.  W.  285;  Wisconsin  R.  Imp. 
Co.  V.  Lyons,  30  Wis.  61. 

Exceptions  to  findings  of  fact  taken 
nearly  a  year  after  their  filing,  and 
nearly  three  months  subsequent  to  no- 
tice of  appeal,  will  not  be  considered 
on  appeal,  the  statute  requiring  excep- 
tions to  be  made  within  five  days  after 
filing  of  decision,  or  service  thereof. 
Ballard  v.  First  Nat.  Bank,  13  Wash. 
670,  43  Pac.  938. 

At  Time  of  Decision.— The  fact  that 
findings  of  fact  were  signed  by  the 
court  on  one  day  and  exceptions  there- 
to noted  on  the  day  following  would 
not  invalidate  such  exceptions,  under 
Bal.  Washington  Code,  §5052.  providing 
that  exceptions  may  he  taken  by  a 
party's  stating  to  the  judge,  when  the 


decision  is  made,  that  he  excepts  to 
the  same,  where  the  decision  was  not 
signed  by  the  .judge  until  the  day  fol- 
lowing his  signature  to  the  findings, 
and  there  is  nothing  on  the  record  to 
show  that  the  exceptions  were  not  stat- 
ed to  the  judge  and  allowed  before  the 
decision  became  a  matter  of  record. 
Burrows  v.  Kinsley,  27  Wash.  694,  68 
Pac.  322. 

Time  When  Findings  Not  Served 
Upon  Adverse  Party. — Where  findings  of 
fact  were  filed  without  the  required  ser- 
vice upon  the  opposite  party,  written 
exceptions  thereto,  filed  within  five  days 
after  notice  of  the  findings,  are  in 
time.  Mann  v.  Provident  Life  &  Trust 
Co.,  42  Wash.  581,  85  Pac.  56.  But 
exceptions  filed  more  than  five  days 
after  notice  comes  to  the  adverse  party 
are  not  in  time.  Cornthwaite  v.  Bar- 
rington Transportation  Co.,  55  Wash. 
389,  104  Pac.  609,  holding  that  the 
making  of  a  motion  to  set  aside  find 
ings  showed  actual  notice  of  the  filing 
of  the  findings. 

44.  Wis.  Rev.  St.,  §2831;  Henrizi  v. 
Kehr,  90  Wis.  344,  63  N.  W.  285. 

45,  Harris  V.  Mercur,  202  Pa.  313, 
51  Atl.  969  (though  one  party  to  the 
suit  filed  exceptions  within  the  time 
limited  by  the  statute) ;  National  Bank 
of  Commerce  v.  Seattle  Pickle  &  Vine- 
gar Works,  15  Wash.  126,  45  Pac.  731 
(holding  that  Act  of  1893  [Laws,  1893, 
p.  415,  §24],  providing  that  "the  court 
may  enlarge  or  extend  the  time,  for 
good  cause  shown,  within  which  by  stat- 
ute any  act  is  to  be  done,  ...  or  may, 
on  such  terms  as  are  just,  permit  the 
same  to  be  done  or  supplied  after  the 
time  therefor  has  expired,"  does  not 
apply  to  nor  goA'ern  proceedings  sub- 
sequent to  the  entry  of  judgment). 

Upon  the  theory  that  the  statute  fix- 
ing the  time  within  which  the  excep- 
tions must  be  filed  is  mandatorv.  Har- 
ris V.  Mercur,  202  Pa.  313,  51  Atl.  969. 
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considered  upon  appeal/^  An  objection  that  a  finding  is  contrary  to 
or  not  supported  by  the  evidence  should  be  taken  advantage  of  before 
judgment,*^  or  at  least,  before  the  end  of  the  term  in  which  judgment 
is  rendered.'*''    It  is  too  late  when  made  for  the  first  time  upon  appeal.*^ 

B,  Conclusions  of  Law.  —  1.  Necessity  For.  —  It  is  as  necessary 
to  except  to  the  conclusions  of  law  by  the  court,  so  as  to  raise  the 
question  in  an  appellate  court,^°  as  in  a  case  when  a  jury  is  passing 
on  the  facts,  under  findings  of  law  made  by  the  court,^^  especially 
where  the  trial  court  has,  at  the  request  of  the  parties,  stated  separately 
its  conclusions  of  law  and  fact.^^ 

The  questions  of  law,  in  the  absence  of  exception,  are  not  saved  by 
a  motion  for  a  new  trial,^^  or  for  judgment  on  the  special  findings.^* 


46.  Thomson-Houston,  etc.  Co.  v. 
Henderson,  etc.  Co.,  116  K  C.  112,  21 
S.  E.  951. 

47.  Cox  V.  Leviston,  66  N.  H.  167, 
20  Atl.  246. 

48.  "The  objection,  that  there  is 
no  e\'idenee  to  sustain  one  of  the  con- 
clusions of  fact  stated  by  a  judge  .  .  . 
should  be  .  .  .  made  during  the  term, 
when  the  cause  is  heard,  in  order  to 
enable  the  judge  to  modify  his  find- 
ings, if  any  error  is  pointed  out."  Bat- 
tle V.  Mayo,  102  N.  C.  413,  438,  9  S.  E. 
384. 

49.  Waterhouse  v.  Black,  87  Iowa 
317,  323,  54  N.  W.  342. 

50.  Ky. — Beeler  v.  Sandidge,  20  Ky. 
L.  Eep.  1581,  49  S.  W.  533.  Mich. 
Feller  v.  Green,  26  Mich.  70;  Peabody 
V.  McAvoy,  23  Mich.  526;  McMillan  r. 
Gilt  Edge  Cheese  Factory,  23  Mich.  544. 
N.  Y.— Murray  f.  Babbitt,  10  Misc.  365, 
31  N.  Y.  Supp.  17.  N.  C— Smith  v. 
Kron,  109  N.  C.  103,  13  S.  E.  839; 
Chastain  v.  Coward,  79  N.  C.  543. 

Indispensable.  —  McMillan  v.  Gilt 
Edge  Cheese  Factory,  23  Mich.  544. 

A  recital  in  the  laill  of  exceptions 
that  the  appellant  excepted  to  each  of 
the  court's  conclusions  of  law  on  the 
special  findings  will  not  supply  the 
omission  to  so  except.  Adams  v.  Pitts- 
burgh, etc.  E.  Co.,  165  Ind.  648,  656, 
74  N.  E.  991;  Cooney  v.  American,  etc. 
Ins.  Co.,  161  Ind.  193,  67  N.  E.  989. 

In  Missouri,  where  the  conclusions 
of  fact  reached  by  the  trial  court  were 
not  merely  in  writing  but  were  also 
incorporated  into  and  made  a  part  of 
the  judgment  itself,  it  was  held  that 
no  exceptions  were  necessary  in  order 
to  authorize  the  appellate  court  to  re- 
view the  conclusions  of  law  reached 
by  the  trial  court  upon  the  facts  found, 
the  findings  standing  as  a  special  ver- 

Vol.  VIII 


diet  or  an  agreed  case;  and  unless  the 
conclusions  of  law  upon  the  facts  found 
were  correctly  pronounced,  judgment 
must  be  reversed.  Blount  v.  Spratt,  113 
Mo.  48,  54,  20  S.  W.  967.  See  Steele 
V.  Johnson,  96  Mo.  App.  147,  156,  69 
S.  W.  1065,  holding  that  a  conclusion 
of  law  is  open  to  review  without  any 
formal   exception. 

In  Washington,  while  in  order  to  pre- 
sent conclusions  of  law  for  review  upon 
appeal  exceptions  must  be  taken  there- 
to (Wagner  v.  Mahrt,  32  Wash.  542, 
73  Pac.  675),  such  exceptions  to  the 
conclusions  of  law  are  unnecessary  in 
order  to  obtain  simply  a  review  of  the 
findings  and  judgment  (Hallidie  Co.  v. 
Washington,  etc.  Co.  [Wash.],  126  Pac. 
96). 

In  Wisconsin  no  exception  is  neces- 
sary to  enable  the  appellate  court  to 
determine  whether  the  conclusion  of 
law  is  correct  upon  the  facts  found. 
Towsley  v.  Ozankee  Co.,  60  Wis.  251, 
18  N.  W.  840;  Wisconsin  Eiver  Imp. 
Co.  V.  Lyons,  30  Wis.  61. 

51.  American,  etc.  Soc.  V.  Bronger, 
91  Ky.  406,  15  S.  W.  1118. 

§2.  Providence,  etc.  Ins.  Co.  v.  Padu- 
cah  Towing  Co.,  28  Ky.  L.  Eep.  622, 
89  S.  W.  722. 

53.  Ark.— Bluff  City  Lumber  Co.  v. 
Floyd,  70  Ark.  418,  68  S.  W.  484.  Ind. 
Walters  v.  Walters,  168  Ind.  45,  79  N. 
E.  1037;  Smith  v.  Davidson,  45  Ind. 
396;  Peden's  Admr.  v.  King,  30  Ind. 
181.  Ky. — American  Mut.,  etc.  Society 
V.  Bronger,  91  Ky.  406,  15  S.  W.  1118; 
Providence,  etc.  Ins.  Co.  v.  Paducah 
Towing  Co.,  28  Kv.  L.  Eep.  622,  89  S. 
W.  722;  Beeler  v.  Sandidge,  20  Ky.  L. 
Eep.  1581,  49  S.  W.  533. 

54.  Walters  v.  Walters,  168  Ind.  45, 
79  K  E.  1037;  Smith  v.  Davidson,  45 
Ind.  396. 
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Nor  is  any  question  presented  for  review  by  excepting  simply  to  tlie 
findings  of  the  court.^^ 

2,  Form  and  Sufficiency.  —  While  an  exception  to  a  conclusion  of 
law  need  not  be  more  specific  than  the  conclusion  to  which  it  is 
taken,^*'  and  a  general  exception  is  sufficient  to  present  the  sufficiency 
of  the  conclusion  to  the  court  upon  appeal  under  certain  circum- 
stances,'^^ generally  there  should  be  a  distinct  exception  to  each  con- 
clusion of  law  complained  of,°^  since  where  exceptions  are  taken  to 
conclusions  in  gross,  if  any  one  of  them  is  correct,  the  exception  must 
fail  as  to  all."'* 

Exceptions  to  conclusions  of  law  by  reference  thereto  by  number 
are  sufficient.®" 

Joint  exceptions  to  conclusions  of  law  are  unavailable,  where  the 
conclusions  are  not  erroneous  as  to  all  of  the  objectors."^ 

3.  Time  for  Making.  —  In  some  jurisdictions,  in  order  to  save  any 


55.  Smith  v.  Davidson,  45  lud,  396; 
Cruzan  v.  Smith,  41  Ind.  288. 

56.  Collyer  v.  Collins,  17  Abb.  Pr. 
(N.  Y.)   467. 

Thus,  where  the  only  conclusion  of 
law  was  "that  the  defendant  is  in- 
debted," it  was  held  that  a  general 
exception  was  sufficient  to  authorize 
the  court  to  review  the  various  rulings 
implied  by  this  conclusion.  Collyer  v. 
Collins,  17  Abb.  Pr.  (N.  Y.)  467. 

57.  As  where  the  conclusion  presents 
but  a  single  proposition.  Henkle  v. 
Keota,  68  Iowa  334,  27  N.  W.  250; 
Eoyce  v.  Wabash  R.  Co.,  63  Iowa  70, 
18  N".  W.  673,  50  Am.  Eep.  730;  Pratt 
V.  Foote,  9  N.  Y.  463.  There  being  but 
a  single  point  to  which  the  party  can 
except  in  such  case,  no  specification  is 
required.     Pratt  v.  Foote,  9  N.  Y.  463. 

It  is  not  necessary  to  state  grounds 
of  exceptions  to  conclusions  of  law. 
Eeinke  v.  Wright,  93  Wis.  368,  67  N. 
W.  737.  It  is  sufficient  to  point  out  the 
particular  conclusions  excepted  to. 
Eeinke  v.  Wright,  93  Wis.  368,  67  N. 
W.  737. 

58.  Drake  v.  New  York  Iron  Mine, 
156  N.  Y.  90,  50  N".  E.  785;  Spaulding 
V.  Strang,  38  N.  Y.  9;  Myers  v.  Baker, 
14  N.  Y.  435;  Battle  v.  Mayo,  102  N. 
C.  413,  9  S.  E.  384. 

"  'Matter  of  law'  is  sufficiently  ex- 
cepted to  if  pointed  out  with  certainty 
in  the  exception,  though  in  language 
different  from  that  in  which  it  is  stated 
by  the  court."  Spaulding  v.  Strang, 
38  N.  Y.  9. 

59.  Ind. — Turpie  v.  Lowe,  158  Ind. 
47,  62  N.  E.  628;  Baldwin  v.  Heil,  155 
Ind.  682,  58  N.  E.  200;  Taylor  v.  Caua- 


day,  155  Ind.  671,  57-  K  E.  524.  59  N. 
E.  20;  Hatfield  v.  Cummings,  152  Ind. 
537,  53  K  E.  761.  N.  Y.— Drake  v. 
New  York  Iron  Mine,  156  N.  Y.  90, 
50  N".  E.  785;  Bosley  v.  National  Mach. 
Co.,  123  N.  Y.  550,  25  N.  E.  990;  Simms 
r.  Voght,  94  N.  Y.  654;  Myers  v.  Baker, 
14  N.  Y.  435;  Murray  v.  Babbitt,  10 
Misc.  365,  31  N.  Y.  Supp.  17;  Eiley  v. 
Sexton,  32  Hun  245.  Wis. — Paine  v. 
Voorhees,  26  Wis.  522;  Ludlow  v.  Gil- 
man,  18  Wis.  552. 

In  Murray  v.  Babbitt,  10  Misc.  365, 
31  N.  Y.  Supp.  17,  an  equity  action,  the 
trial  court  filed  five  conclusions  of  law, 
of  which  one  at  least  was  correct,  and 
the  court  held  that  an  exception  "to 
each  and  all"  was  ineffectual  to  chal- 
lenge the  validity  of  any. 

An  exception  to  the  conclusions  of 
law  in  the  following  form:  "And  the 
plaintiffs  now  except  to  the  conclusions 
of  law  upon  the  facts  as  found"  was 
held  insufficient  in  Turpie  i".  Lowe,  158 
Ind.  47,  62  N.  E.  628. 

60.  Burrows  v.  Kinsley,  27  Wash. 
694,  68  Pac.  322. 

Reason. — "An  exception  to  a  conclu- 
sion of  law  raises  but  one  question — 
that  it  does  not  follow  as  a  matter  of 
law  from  the  facts  as  found.  When 
therefore  the  court's  attention  has  been 
specifically  directed  by  exceptions  to 
certain  findings  and  conclusions  by 
number,  .  .  .  while  further  statements 
may  not  be  inappropriate,  yet  they  are 
not  necessary."  Burrows  v.  Kinsley, 
27  Wash.   694,   68  Pac.   332. 

61.  Bosley  i>.  National  Mach.  Co., 
123  N.  Y.  550,  557,  25  N.  E.  990. 
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question  for  review  by  an  exception  to  a  conclusion  of  law,  the  ex- 
ception must  be  taken  when  the  conclusions  of  law  are  filed,®^  or  at 
least,  before  any  other  steps  are  taken  in  the  case.*^^  It  is  too  late 
when  made  for  the  first  time  on  appeal.*'*  By  statute  and  court  rules 
in  other  states,  exceptions  must  be  made  within  a  time  specified 
therein.®^ 

Wliile  it  has  been  held  in  the  absence  of  statute  or  rule  of  court 
allowing  the  court  to  extend  the  statutory  period  that  the  court  has 
no  jurisdiction  to  allow  the  filing  of  exceptions  after  the  time  set  in 
the  statute,''®  though  the  other  party  has  filed  exceptions  within  the 
specified  time,®^  under  rules  of  court,  upon  cause  shown  by  affidavit, 
on  special  motion,  after  notice,  the  time  for  settling  such  exceptions 
may  be  extended.*'^ 

4.  Effect  of  Exceptions.  —  While  if  exceptions  to  the  conclusions 
are  sustained,  the  findings  of  fact  are  all  set  aside,**^  an  exception  to  a 
conclusion  of  law  admits  that  the  facts  have  not  only  been  fully  found, 
but  have  been  correctly  found,^°  for  the  purposes  of  the  particular  ex- 


62.  Chicago,  etc.  E.  Co.  v.  State,  159 
Ind.  237,  64-  K  E.  860;  Winstandley 
V.  Breyfogle,  148  Ind.  618,  48  N.  E. 
224;  Medical  College  of  Indiana  i\  Com- 
mingore,  140  Ind.  296,  39  N.  E.  744; 
Boeder  v.  Keller,  135  Ind.  692,  35  N. 
E.  1014;  Eadabaugh  v.  Silvers,  135  Ind. 
605,  35  N.  E.  694;  Andis  v.  Smith,  48 
Ind.  App.  162,  95  K  E.  597;  Leedy  v. 
Capital  Nat.  Bank,  35  Ind.  App.  247, 
73  N.  E.  1000. 

'The  question  in  every  case  is,  not 
when  and  under  what  circumstances 
was  the  exception  noted,  but  when  was 
it,  in  fact,  taken.  Hull  v.  Louth,  109 
Ind.  315,  334,  10  N.  E.  270,  58  Am. 
Eep.  405.  Accordingly,  an  exception 
to  conclusions  of  law  taken  six  days 
after  the  decision  presents  no  question 
upon  appeal.  Medical  College  of  Indi- 
ana V.  Commingore,  140  Ind.  296,  39  N. 
E.  744.  See  also  Andis  v.  Smith,  48 
Ind.  App.  162,  95  N.  E.  597,  as  to  a 
delay  of  sixteen  days. 

63.  Windstandley  V.  Breyfogle,  148 
Ind.  618,  48  N.  E.  224;  Dickson  v. 
Kose.   87  Ind.   103. 

After  Motion  for  New  Trial. — Too 
late.  Eoeder  v.  Keller,  135  Ind.  692, 
35  N.  E.  1014;  Dickson  V.  Eose,  87  Ind. 
103. 

64.  Ariz. — Santa  Eita  Land,  etc.  Co. 
V.  Mercer,  3  Ariz.  181,  73  Pac.  398. 
Ind. — Midland  E.  Co.  v.  Dickason,  130 
Ind.  164,  29  N.  E.  775.  Minn.— See 
Philips  V.  Mo,  91  Minn.  311,  97  N.  W. 
969. 

65.  Michigan.  —  Within     four     days 
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after   filing   of   the   completed   findings. 
Circuit  Court  Eule  26c. 

Pennsylvania. — Within  thirty  days 
after  service  of  notice  of  filing  deci- 
sion. Act  of  1874,  P.  L.  109;  Harris 
V.  Mercur,  202  Pa.  313,  51  Atl.  969. 

66.  Harris  v.  Mercur,  202  Pa.  313, 
51  Atl  969;  Act  Apr.  22,  1874,  P.  L. 
109. 

67.  Harris  v.  Mercur,  202  Pa.  313, 
51  Atl.  969,  holding  as  above  on  the 
ground  that  though  the  filing  of  ex- 
ceptions by  the  other  party  prevented 
the  entry  of  judgment  at  the  expiration 
of  the  specified  time,  the  court  in  its 
discretion  could  not  extend  the  time 
for  filing  other  or  additional  exceptions 
up  to  the  date  for  the  order  for  final 
judgment. 

68.  Michigan  Circuit  Court  Eule 
47b;  Northern,  etc.  Co.  v.  Houghton, 
169  Mich.  238,  135  N.  W.  104. 

69.  Eobinson  v.  Trofitter,  106  Mass. 
51. 

Reason. — The  sustaining  of  excep- 
ceptions  to  the  court's  rulings  has  the 
same  effect  upon  the  findings,  as  it 
would  have  had  upon  a  verdict,  that  is, 
it  is  set  aside  as  a  verdict  w^ould  be. 
Eobinson    v.   Trofitter,   106   Mass.   51. 

70.  Warrick  v.  Spry  (Ind.),  97  N. 
E.  361;  Blair  v.  Curry,  150  Ind.  99,  46 
N.  E.  672,  49  N.  E.  908;  Blair  v.  Blair, 
131  Ind.  194,  30  N.  E.  1076;  State  v. 
Vogel,  117  Ind.  188,  19  N.  E.  773; 
Neisler  v.  Harris,  115  Ind.  560,  18  N.  E. 
39;   Warren   v.   Sohn,   112  Ind.  213,  13 
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ception."  On  the  other  hand,  this  admission,  however,  does  not  go  to 
the  extent  of  supplying  a  material  fact,  which  the  court  has  failed  to 
find,'-  and  does  not  cut  off  a  motion  for  a  new  trial,  presenting  the 
question  of  the  correctness  of  the  finding  of  facts." 

Exception  to  Judgment.  —  An  exception  to  the  conclusion  of  law  upon 
which  formal  judgment  was  founded  is  a  sufficient  exception  to  the 
judgments* 


N.    E.    863;    Wills    t\     Mooney- Mueller 
Drug  Co.   (Ind.  App.),  97  N.  E.  449. 

An  objection  that  the  findings  on  any 
issue  is  general,  instead  of  special,  is 
not  raised  by  an  exception  to  the  con- 
clusion of  law.  Blair  v.  Blair,  131  Ind. 
194,  30  N.  E.  1076. 

71.  Warrick  v.  Spry,  supra;  Bertel- 
son  V.  Bower,  81  Ind.  512;  Robinson 
V.  Snyder,  74  Ind.  110;  Wills  v.  Mooney, 
etc.  Co.,  supra;  Halstead  v.  Sigler,  35 
Ind.  App.  419,   74  N.  E.  257. 

72.  Warrich  v.  Spry,  supra;  Wills 
V.    Mooney-Mueller   Drug    Co.,   supra. 

73.  Dodge  r.  Pope,  93  Ind.  480;  Ber- 
telson  V.  Bower,  supra. 

"A  party   who   excepts  to    the    con- 


clusions of  law  does  not  conclude  him- 
self from  controverting  the  facts  stated 
in  the  special  finding.  He  admits  their 
truth  for  the  purposes  of  his  excep- 
tions, just  as  one  who  demurs  to  a 
pleading  admits  the  facts  stated.  When 
the  exception  in  the  one  case,  or  the 
demurrer  in  the  other,  is  disposed  of, 
the  party  is  at  liberty  to  controvert 
the  statements  made  in  the  finding*  or 
pleading  excepted  or  demurred  to. 
When  the  exception  is  overruled,  the 
party  may  then,  by  his  motion  for  a 
new  trial,  present  the  question  of  the 
correctness  of  the  findings  of  fact." 
Robinson  v.  Snyder,  supra. 

74.     Barnhart  v.  Farr,  55  Iowa  366, 
7  N.  W.  644. 


FINES,   PENALTIES  AND  FORFEITURES.— See   Penalties,    For- 
feitures and  Fines. 

FIRE  ARMS.  —  See  Weapons. 

FIXTURES.  —  See  Landlord  and  Tenant;  Waste. 

FLOODS.  —  See  Waters  and  Watercourses. 

FOOD  LAWS.  —  See  Pure  Food  Laws. 


Vol.  vni 


FORCIBLE  ENTRV  AND  DETAINER 


By  H.  W.  WESTER, 
Of  the  Idaho  Bar. 


I.  DEFINITION,  NATURE  AND  PURPOSE,  1089 

II.  PREREQUISITES  TO  BRINGING  ACTION,  1093 

A.  Necessity  for  Formal  Ue-entry  hy  Landlord,  1093 

B.  Necessity  TJvat  Vendee  Declare  Forfeiture  of  Contract, 

1093 

C.  Necessity   That  Plaintiff  Exiiihit   Written  Evidence   of 

Title,  1093 

D.  Necessity  That  Defendant  Be  Placed  in  Statu  Quo,  1093 

E.  Demand  and  Notice,  1093 

1.  Necessity  for,  1093 

2.  Form  and  Requisites,  1095 

3.  Time  for  Giving,  1097 

4.  Service,  1097 

III.  PARTIES,  1098 

A.  Plaintiff,  1098 

B.  Defendant,  1103 

C.  Joinder  and  Misjoinder,  1106 

IV.  JOINDER  OF  CAUSES  OF  ACTION   AND    ELECTION    OP 

REMEDIES,  1106 

V.  WHEN  RIGHT  OF  ACTION  ACCRUES   AND    ABATEMENT 

THEREOF,  1107 

VI.  JURISDICTION,  nOS 

VII.  THE  PLEADINGS,  1109 

A.     Complaint  or  Affidavit,  1109 

1.  Necessity  for,  1109 

2.  Form  and  Essential  Requisites,  1109 

a.  General  Statement,  1109 

b.  Averment  of  Possession  in  Plaintiff,  1110 

c.  Allegation  of  Interest  or  Estate,  1112 

d.  Allegation  as  to  Entry  or  Holding,  1113 

e.  Allegation  as  to  Parties,  1113 

f.  Allegation  as  to  Relation  of  Parties,  1114 

g.  Description  of  Premises,  1114 

Vol.  VIII 


FORCIBLE  ENTRY  AND  DETAINER  1089 

h.    Averment  as  to  Demand  or  Notice,  1116 

i.      Prayer  for  Punitive  Damages,  1116 

j.      Allegations  as  to  Value  of  Rents  and  Profits,  1116 

k.     Allegations  of  Fraud,  1117 

1.      Joinder  of  Counts,  1117 

m.     Signature  and  Verification,  1117 

3.  Duplicity,  1118 

4.  Objection  to  Complaint,  1118 

5.  Amendments,  1118 

B.  Indictment,  1119 

C.  The  Answer  or  Plea,  1119 

VIII.  SUMMONS  AND  SERVICE  OF  PROCESS,  1121 

IX.  THE  TRIAL,  1121 

A.  General  Consideration,  1121 

B.  Dismissal,  1122 

C.  Jury,  1122 

D.  Instructions,  1122 

E.  Directing  Verdict,  1122 

F.  Questions  of  Law  and  Fact,  1122 

G.  Verdict  and  Judgment,  1123 

1.  Time  for,  1123 

2.  Form  and  Contents  Generally,  1123 

3.  Where  More  TJian  One  Defendant,  1124 

4.  Should  Pursue  the  Pleadings,  1125 

5.  Description  of  Property,  1125 

6.  Recovery  of  Whole  or  Part  Only,  1125 

7.  Judgment  on  the  Pleadings,  1126 

8.  Setting  Verdict  Aside,  1126 

9.  The  Record,  1126 

X.  NEW  TRIALS,  1126 

XI.  RESTITUTION  AND  RE-RESTITUTION,  1126 

XII.  REVIEW,  1129 

CROSS-REFERENCES : 

Adverse  Possession;  Landlord  and  Tenant; 

E  j  ectment ;  Trespass ; 

Entry,  Writ  of;  Vendor  and  Purchaser. 

L  DEFINITION,  NATURE  AND  PURPOSE.  — The  summary 
process  of  forcible  entry  and  detainer  at  common  law  was  a  criminal, 
or  quasi-criminal,  process  and  was  only  allowed  where  the  entry  and 
detainer  were  with  force.     The  legislatures  have  devised  a  process  of 
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the  same  name,  but  now  purely  civil  in  form  and  nature  in  most 
jurisdictions.^ 

An  Action  Relating  to  Real  Property  Only.  —  While  not  a  common  law 
action  it  is  an  action  at  law,  relating  to  real  property.^ 

A  Special  Statutory  Proceeding.  —  Now,  the  action  of  forcible  entry  and 
detainer,  or  forcible  detainer,  is  a  special  statutory  proceeding,^  sum- 
mary in  its  nature,  and  in  derogation  of  the  common  law,^  and  may 
be  defined  as  an  expeditious  and  summary  way  of  reaching  persons 
who  make  forcible  entry  upon  lands,  or  who,  having  entered  peace- 
ably, unlawfully  hold  over  after  their  right  to  do  so    has    expired. 

Object  To  Prevent  Breach  of  the  Peace.  —  The  object  of  the  statutes 
against  forcible  entries  is  not  to  aid  men  in  violating  their  obliga- 
tions, and  holding  what  they  have  no  right  to  hold,  but  merely  to 
prevent  riotous  and  forcible  measures  in  breach  of  the  peace.^ 

Not  an  Exclusive  Remedy.  —  The  remedy  of  forcible  entry  and  de- 
tainer is  regarded  as  cumulative  and  not  exclusive  of,  or  as  a  sub- 
stitute for,  suits  in  equity,  actions  of  trespass,  ejectment,  etc.^  Some 
of  the  statutes  expressly  provide  that  nothing  therein  contained  shall 


1.  Frencli  v.  Wilier,  126  111.  611,  18 
N.  E.  811,  9  Am.  St.  Rep.  651,  2  L. 
R.  A.  717;  Eveleth  v.  Gill,  97  Me.  315, 
54  Atl.   756. 

The    proeeedings    under    tbe    earlier 
statutes  to  prevent  forcible  entry  and 
detainer  were  of  a  peculiar  and  anom- 
alous  kind.     They   were   loose    and    of 
a  mixed  nature,  being  in   siibstance  a 
civil   and   in   form    a   criminal   prosecu- 
tion.    The  original  statutes  on  the  sub- 
ject were  solely  criminal  in  their  char- 
acter   and    designed    only    to    preserve 
public    peace;    and    though    in    process 
of    time,    by    the    gradual    addition    of 
provision   looking  to  the   restitution  of 
the    property    forcibly     taken    or    de- 
tained,   the    remedy   became   a    private 
rather  than  a  public  one,  still  the  form 
of  the  proceeding,  and  the  rules  of  law 
which  governed  it,  remained  to  a  great 
degree  unchanged.    Wood  v.  Phillips,  43 
N.   Y.   152;    People  V.   Smith,   24   Barb. 
(N.  Y.)    16;  People  v.  Reed,  11  Wend. 
(N.    Y.)     157;    People     v.     Runkle,     9 
Johns.   (N.  Y.)   147. 

2.  St.  Louis  Nat.  S.  Y.  Co.  v.  Wig- 
gins Ferry  Co.,  102  111.  514,  520;  Rut- 
ter  V.  Maher,  147  111.  App.  622. 

The  action  is  maintainable  only 
where  the  plaintiff  seeks  to  obtain  pos- 
session of  real  property  and  the  ques- 
tion as  to  the  possession  of  personalty 
cannot  be  considered.  Hoffman  v. 
Reichert,  31  111.  App.  55&;  Kassing  i>. 
Keohane,   4  111.    App.    460. 
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3.  Fitzgerald  v.  Quinn,  165  111.  354, 
360,  46  N.  E.  287. 

4.  Fitzgerald  v.  Quinn,  165  111.  354, 
360,  46  N.  E.  287;  Frencli  v.  Wilier, 
126  111.  611,  18  N.  E.  811,  9  Am.  St. 
Rep.  651,  2  L.  R.  A.  717;  Wells  v. 
Hogan,  1  111.  337. 

5.  State  V.  District  Court,  53  Minn. 
483,  486,  55  N.  W.  630. 

6.  Mich. — Marsh  t?.  Bristol,  65 
Mich.  378,  389,  32  N.  W.  645.  Minn. 
Lobdell  V.  Keene,  85  Minn.  90,  88  N. 
W.  426.  Mo. — Hewitt  v.  Doherty,  25 
Mo.  App.  326;  Krank  v.  Nichols,  6 
Mo.  App.  72,  74.  Tenn. — Dennis  v. 
Rainey,  8  Baxt.  501,  503;  Hopkins  v. 
Calloway,  3  Sneed  11,  17. 

7.  The  action  of  forcible  entry  and  de- 
tainer does  not  supersede  any  common- 
law  remedy  of  the  landlord.  Bowman 
V:  Foot,  29  Conn.  331,  cited  in  Denecke 
V.  Miller,  142  Iowa  486,  119  N.  W.  380. 

The  pendency  of  an  action  of  unlaw- 
ful detainer  will  not  abate  an  action 
in  the  nature  of  ejectment.  Buettinger 
V.  Hurley,  34  Kan.  585,  9  Pae.  197.  See 
the  title  "Ejectment." 

Pendency  of  action  to  quiet  title 
cannot  be  pleaded  in  abatement  of  an 
action  of  unlawful  detainer  of  the 
same  property  where  there  are  differ- 
ent parties  to  the  different  actions. 
Miller  V.  Hall,  14  Colo.  App.  367,  60 
Pae.  194. 
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prevent  a  party  from  suing  for  trespass,  or  from  testing  the  right  of 
property  in  any  other  manner.^ 

Strictly  a  Legal  Proceeding.  —  The  proceeding  is  strictly  legal  in  its 
nature  and  equitable  issues  cannot  be  raised.^^ 

Action  WUl  Not  Lie  To  Try  Title.  —  It  may  be  stated  generally  that 
the  only  questions  to  be  decided  are  whether  or  not  the  plaintiff  was 
lawfully  or  peaceably  in  possession  of  the  premises  sought  to  be  re- 
covered and  whether  or  not  the  respondents  unlawfully  entered  or 
forcibly  or  unlawfully  detained  the  same.  Neither  the  right  of  entry 
nor  the  right  of  possession  is  involved  in  the  issue  in  either  the  civil 
or  criminal  proceeding  ;**  it  is  not  the  right  of  possession  but  the 
invasion  or  unlawful  detention  of  the  actual  possession  that  constitute 


8.  Ala.— Civ.  Code,  §4274.  Del.— 
Laws  of  Del.,  ch.  CI,  §13.  la.— Den- 
ecke  V.  Miller,  142  Iowa  486,  119  N. 
W.  380;  Code,  §4216.  Kan.— Gen.  St., 
1909,  §65'30.  Mass. — Rev.  Laws,  ch. 
181,    §9.     Miss.— Code,    1906,    §5050. 

81/2-  Kan. — Kellogg  v.  Lewis,  28  Kan. 
535.  W.8S. — Clark  i\  Bourgeois,  86 
Miss.  1,  38  So.  187;  Home,  etc.  Assn. 
V.  Leonard,  77  Miss.  39,  25  So.  351; 
Williams  v.  Simpson,  70  Miss.  113,  11 
So.  689.  Mo. — Gruenewald  v.  Schaales, 
17  Mo.  App.  324.  Okla.— Vansellous 
V.  Huene,  26  Okla.  243,  108  Pac.  1102; 
Brennan  v.  Shanks,  24  Okla.  563,  103 
Pac.  705;  Cope  v.  Braden,  11  Okla. 
291,  67  Pac.  475;  Dysart  v.  Enslow, 
7  Okla.   386,  54  Pac.  550. 

If  the  testimony  shows  that  the  de- 
fendant has  an  equitable  interest  in 
the  premises,  one  that  can  be  protected 
only  by  a  court  of  equity,  the  action 
will  not  lie.  Fla. — Perrv  Naval  Stores 
Co.  V.  Griffin,  57  Fla.  133.  49  So.  554. 
111.— Merki  v.  Merki,  113  111.  App.  518. 
la. — Denecke  v.  Miller,  142  Iowa  486, 
119  N.  W.  380;  Chambers  v.  Irish,  132 
Iowa  319,  109  N.  W.  787;  Herkimer 
f.  Keeler,  109  Iowa  680,  685,  81  N. 
"W.  178.  Ky. — Mattox  v.  Helm,  5  Litt. 
186.  Minn. — Alworth  t*.  Gordon,  81 
Minn.  445,  84  N.  "W.  454.  Miss.— 
"Williams  f.  Simpson,  70  Miss.  113,  11 
So.  689;  Moak  r.  Bryant,  51  Miss.  560; 
Cummings  v.  Kilpatrick,  23  Miss.  106; 
Spears  v.  McKay,  Walk.  265.  Neb. 
Dawson  v.  Dawson,  17  Neb.  671,  24 
N.  W.  339.  Ohio.— Robert  Raitz  &  Co. 
V.  Dow,  10  Ohio  C.  C.  (N.  S.)  249. 
Tenn. — Elliot  v.  Lawless,  6  Heisk.  123. 

9.  Ala.— Civ.  Code,  §4271;  Nicrosi 
V.  Phillipi,  91  Ala.  299,  8  So.  561; 
Beck  V.  Glenn,  69  Ala.  121,  126. 
Alaska.  —  Code,  §1030.  Ariz.  —  Code, 
§2679.    Cal.— Felton  v.  Milland,  81  Cal. 


540,  21  Pac.  533,  22  Pac.  750;  Reay 
r.  Cotter,  29  Cal.  168,  171;  Henderson 
V.  Allen,  23  Cal.  519.  Cole— Potts  v. 
Magnes,  17  Colo.  364,  30  Pac.  58.  Del. 
Laws  of  Del.,  ch.  CI,  §13.  Ga.— Code, 
§4826;  Stuckev  V.  Carleton,  66  Ga.  215. 
m.— Stillman  "r.  Palis.  134  111.  532,  25 
N.  E.  786.  Ind.— Peelle  v.  State,  161 
Ind.  378,  380,  68  N.  E.  682;  Archey  v. 
Knight,  61  Ind.  311.  la. — Chambers 
V.  Irish,  132  Iowa  319,  322,  109  N.  W. 
787;  Stephens  v.  McCloy,  36  Iowa  659. 
But  see  Iowa  Code,  §4216.  Kan. — 
Buettinger  v.  Hurlev,  34  Kan.  585,  9 
Pac.  197.  Ky.— Hunt  v.  Wilson,  14  B. 
Men.  44;  Mattox  r.  Helm,  5  Litt.  186. 
Mich. — Butler  v.  Bertrand,  97  Mich. 
59,  56  N.  W.  342;  Drake  v.  Happ,  92 
Mich.  580,  52  N.  W.  1023;  Foss  r.  Van 
Driele,  47  Mich.  201,  10  N.  W.  199. 
Miss, — Clark  v.  Bourgeois,  86  Miss.  1, 
38  So.  187;  Foote  v.  Dismukes,  71  Miss. 
110,  13  So.  879;  Spears  v.  McKay, 
Walk.  265;  Loring  f.  Willis,  4  How. 
383.  Mont. — Parks  v.  Barkley,  1  Mont. 
514.  Neb.— Worthington  f.  Woods,  22 
Neb.  230,  34  N.  W.  386;  Grohousky  v. 
Long,  20  Neb.  362,  30  N.  W.  257; 
Streeter  r.  Rolph,  13  Neb.  388.  14  N. 
W.  166.  N.  J. — Mercereau  v.  Bergen, 
15  N.  J.  L.  244,  29  Am.  Dec.  684; 
Youngs  V.  Freeman,  15  N.  J.  L.  30. 
N.  Y.— Alexander  v.  Griswold,  17  N. 
Y.  Supp.  522.  Okla. — Vansellous  v. 
Huene,  26  Okla.  243.  lOS  Pac.  1102; 
Zahn  V.  Obert,  24  Okla.  159,  103  Pac. 
702;  Anderson  v.  Ferguson,  12  Okla. 
307,  71  Pac.  225;  MeClung  v.  Penny, 
11  Okla.  474,  69  Pac.  499;  McDonald 
V.  Stiles,  7  Okla.  327,  54  Pac.  487. 
Tenn. — Davidson  v.  Phillips,  9  Yerg. 
93;  Rhodes  v.  Comer,  2  Sneed  40; 
Thomasson  r.  White,  6  Baxt.  148.  Tex. 
Renfro  v.  Harris,  28  Tex.  Civ.  App. 
58,  66  S.  W.  460;  Meyer  r.  O'Dell,  18 
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the  issue.^°  When  it  appears  that  title  has  become  involved  the  case 
should  be  dismissed/^  unless  it  has  been  provided  by  statute,  as  it  is 
in  some  jurisdictions,  that  the  case  may  be  certified  up  to  a  higher 
court  in  the  event  of  question  of  title  becoming  involved  in  the  issue.^^ 
But  the  courts  will  not  encourage  the  bringing  of  actions  for  forcible 
entry  and  detainer  against  persons  who  have  been  long  in  possession 
of  real  estate  supposing  that  they  had  some  kind  of  interest  therein 


Tex.  Civ.  App.  210,  44  S.  W.  545.  Wis. 
Newton  v.  Leary,  64  Wis.  190,  25  N, 
W.  39. 

But  see  Maine  Eev.  St.,  ch.  96,  §6. 
"The  matter  of  right  is  foreign  to 
the  case.  The  question  is  merely,  has 
there  been  a  forcible  entry  on  the 
plaintiff's  possession?  If  there  has 
been,  the  intruder  must  restore  the 
possession,  place  the  party  in  statu  quo, 
and  then  if  he  has  a  case  he  can  assert 
it  by  legal  proceedings."  Meriwether 
V.  Howe,  48  Mo.  App.  148.  See  Rosen- 
berger  v.  Wabash  R.  Co.,  96  Mo.  App. 
504,  70  S.  W.  395;  Graham  V.  Conway, 
91  Mo.  App.  391. 

10.  111. — But  see  Thomasson  v.  Wil- 
son, 146  111.  384,  34  N.  E.  432;  Wood- 
bury V.  Ryel,  128  111.  App.  459;  Merki 
V.  Merki,  113  111.  App.  518.  la.— Cay- 
win  V.  Chicago  &  N.  W.  R.  Co.,  114 
Iowa  129,  86  N.  W.  220.  Mo.— Van 
Stewart  v.  Miles,  105  Mo.  App.  242, 
79  S.  W.  988;  Balch  v.  Meyers,  65  Mo. 
App.  422.  Neb. — Leach  v.  Sutphen,  11 
Neb.  527,  10  N.  W.  409;  Pence  v.  Uhl, 
11  Neb.  320,  9  N.  W.  40.  Nev.— Lach- 
man  v.  Barnett,  16  Nev.  154.  Okla. 
Vansellous  v.  Huene,  26  Okla.  243,  108 
Pac.  1102. 

The  action  is  a  summary  proceeding, 
and  the  question  involved  is  alone  the 
fact  of  possession  contrary  to  the  terms 
of  the  statutes  and  not  necessarily  the 
right  of  possession.  Denecke  v.  Miller, 
142  Iowa  486,  119  N.  W.  380;  Cagwin 
V.  Chicago  &  N.  W.  R.  Co.,  114  Iowa 
129,  86  N.  W.  220;  Delmonico  Hotel 
Co.  V.  Smith,  112  Iowa  659,  84  N.  W. 
906;  Herkimer  v.  Keeler,  109  Iowa  680, 
81  N.  W.  178. 

The  remedy  is  designed  to  protect 
the  actual  possession  whether  rightful 
or  wrongful.  Johnson  i\  West,  41  Ark. 
535,  540. 

11.  Colo. — Reitze  v.  Humphreys,  125 
Pac.  522.  Mich. — Northern  Michigan 
Bldg.  &  Loan  Assn.  v.  Fors,  137  N.  W. 
154.  W.  Va.— Hughes  v.  Mount,  23  W. 
Va.   130. 
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A  justice  does  not,  by  §50,  ch.  50, 
West  Virginia  Code,  1906,  lose  jurisdic- 
tion of  an  action  of  unlawful  detainer 
upon  the  filing  by  defendant  of  his  affi- 
davit that  the  title  to  the  land  siied  for 
will  come  in  question,  and  omission  by 
plaintiff  to  file  a  counter-afiidavit  unless 
the  facts  alleged  in  defendant's  affi- 
davit show  that  the  legal  title  will 
in  fact  be  involved  on  the  trial.  Facts 
alleged  constituting  grounds  for  equit- 
able relief  will  not  do.  Frum  V. 
Prick ett   (W.  Va.),   76  S.  E.  453. 

12.  It  is  only  when  the  title  to  real 
property  comes  into  question  in  the 
action  by  defense  or  plea  and  the  evi- 
dence shows  that  such  title  is  actually 
contested  that  the  case  should,  be  cer- 
tified to  the  circuit  court.  Heiney  V. 
Heiney,  43  Ore.  577,  73  Pac.  1038. 

An  action  of  forcible  entry  and  un- 
lawful detainer,  transferred  to  the  dis- 
trict court  after  it  appears  that  title 
to  real  estate  is  involved,  is  thereafter 
in  substance  and  effect  an  action  in 
ejectment.  Bartleson  V.  Munson,  105 
Minn.    348,   117   N.   W.   512. 

The  mere  filing  by  the  defendants 
of  an  answer  claiming  title  to  the 
premises  will  not  deprive  a  justice  of 
the  peace  or  county  judge  of  jurisdic- 
tion; but  if  it  should  appear  from  the 
(evidence  that  the  ,«fue&tion  involved 
was  one  of  title  and  not  for  possession 
of  the  premises,  the  case  should  be  dis- 
missed. Lipp  V.  Hunt,  25  Neb.  91, 
41  N.  W.  143;  Smith  v.  Kaiser,  17  Neb. 
184,  22  N.  W.  368;  Pettit  V.  Black, 
13  Neb.  142,  12  N.  W.  841, 

In  McDonald  v.  Stiles,  7  Okla. 
327,  54  Pac.  487,  it  was  held 
that  the  statute  authorizing  a  jus- 
tice of  the  peace  to  certify  a 
cause  to  the  district  court  for  trial 
whenever  the  title  or  boundaries  to  real 
estate  are  put  in  issue,  has  no  appli- 
cation to  forcible  entry  or  unlawful 
detainer  proceedings,  for  the  reason 
that  the  title  or  boundaries  as  contem- 
plated by  said  statute  cannot  be  put 
in    issue    ia    such   proceedings. 
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and  have  made  improvements  thereon,  whatever  the  rights  or  interest 
of  such  persons  may  be,  but  will  prefer  to  leave  the  settlement  of  such 
questions  to  the  less  summary  remedies.^^ 

Strict  Compliance  With  Statute  Required.  —  The  statutes  of  forcible  en- 
try and  detainer,  being  in  derogation  of  the  common  law  and  author- 
izing a  process  by  which  one  may  be  summarily  divested  of  his  right, 
are  to  be  strictly  construed  and  the  proceeding  rigidly  restrained 
within  its  prescribed  limits." 

As  an  Offense.  —  At  common  law,  forcible  entry  was  an  offense,  and 
punishable  as  such,^^  and  is  so  made  by  special  statutes  in  some  juris- 
dictions.^® 

II.  PREREQUISITES  TO  BRINGING  ACTION.  —  A.  Necessity 
FOR  Formal  Re-entry  by  Landlord.  —  If  a  tenant  vacates  premises, 
and  the  landlord  takes  possession  by  placing  goods  therein,  he  may 
maintain  the  action  for  forcible  entry  against  an  intruder,  without 
first  making  a  formal  re-entry.^^ 

B.  Necessity  That  Vendee  Declare  Forfeiture  of  Contract. 
It  is  not  necessary  that  a  vendor  of  land  should  declare  a  forfeiture 
of  the  contract  in  order  to  maintain  an  action  of  forcible  detainer 
against  the  vendee  who  has  failed  to    comply    with    his    contract. ^^ 

C.  Necessity  That  Plaintiff  Exhibit  Written  Evidence  of 
Title.  —  If  it  appears  that  the  defendant  knew  that  the  plaintiif  was 
the  lessee  of  the  premises,  a  judgment  will  not  be  reversed  because  it 
does  not  affirmatively  appear  that  the  plaintiff  exhibited  his  lease  when 
restitution  was  demanded.^^ 

D.  Necessity  That  Defendant  Be  Placed  in  Statu  Quo.  —  "Where 
the  vendee  of  real  property  has  entered  into  the  possession  of  the 
premises  under  a  contract  of  purchase,  but  before  obtaining  a  deed 
of  conveyance  to  the  same  fails  to  comply  with  the  terms  of  the  con- 
tract, the  vendor  may  maintain  the  action  for  forcible  detainer  without 
first  placing  the  vendee  in  statu  quo."^^ 

E.  Demand  and  Notice.  —  1.     Necessity  for.  —  In  the  action  of 


13.  Alderman  v.  Boeken,  25  Kan. 
658. 

14.  Ariz. — Tweed  v.  Guild,  2  Ariz. 
207,  11  Pac.  753.  Cal.— Iburg  v.  Fitch, 
57  Cal.  189.  El.— Fitzgerald  v.  Quinn, 
165  111.  354,  360,  46  N.  E.  287;  French 
V.  Wilier,  126  111.  611,  18  N.  E.  811, 
9  Am.  St.  Rep.  651,  2  L.  R.  A.  717; 
Swetitsch  v.  Waskow,  37  111.  153; 
Whitehill  V.  Cooke,  140  111.  App.  520, 
522;  Burns  v.  Nash,  23  111.  App.  552. 
N.  Y.— Fuchs  V.  Cohen,  19  N.  Y.  Supp. 
236. 

See    generally   the   title    "Statutes." 

The   Arizona   Compiled   Laws,    c.    43, 

provide  that  the  complaint  be  delivered 

to   a   court   commissioner,  judge   of   the 

district    court    or    a   judge   of    probate. 


and  such  officer  is  authorized  to  issue 
"his  warrant."  Held  that  a  capias 
issued  by  the  clerk  of  the  court  bearing 
the  teste  of  the  court  is  void.  Tweed 
V.  Guild,  2  Ariz.  207,   11  Pac.  753. 

15.  Glenn  v.  Caldwell,  74  Miss.  49, 
51,  20  So.  152. 

16.  Fla.— Gen.  St.,  §3419.  Ga.— 
Code,  §4832;  Penal  Code,  340;  Lewis 
V.  State,  105  Ga.  657,  31  S.  E.  576. 
Minn. — Rev.  Laws,  §4036.  Okla. — St., 
1893,  §2299;  Foust  v.  Territory  of 
Oklahoma,  8  Okla.  541,  58  Pac.  728. 

17.  Wall  V.  Goodenough,  16  111.  415. 
Monsen  v.  Stevens,  56  111.  335. 
Kelly    V.    Clancy,    15    Mo.    App. 


18 

19 

519. 

20 


Wilburn   v.   Haines,    53    111.    207, 
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unlawful  detainer  a  written  demand  or  notice  is  a  necessary  prerequi- 
site to  bringing  the  action,^^  and  the  failure  to  serve  it  may  not  be 
cured  either  by  a  plea  of  title  in  the  defendant  or  by  the  verdict.^^ 

It  has  been  held  that  demand  is  necessary  only  where  there  has  been 
a  previous  tenancy  under  which  the  possession  was  first  acquired.-* 

Notice  and  demand  for  rent  have  not  been  required  where  the  action 
is  brought  to  recover  leased  premises  upon  the  failure  of  the  leasor 
to  pay  the  rent  due;*^*  nor  is  notice  required  where  the  tenancy  is 
merely  one  by  sufferance.-^ 

No  demand  is  necessary  wiiere  the  defendant  has  disclaimed  the 
relation  of  tenant,  a  disclaimer  being  equivalent  to  a  demand  and 
refusal.^®  No  notice  or  demand  is  necessary  where  the  terms  are  to 
end  of  a  stipulated  time  and  the  defendant  wrongfully  holds  over  after 
the  termination  of  his  lease.-^  Therefore  where  a  tenancy  at  will  is 
changed  to  a  tenancy  for  a  fixed  term  no  notice  to  quit  at  the  expira- 
tion of  such  term  is  necessary  before  bringing  the  summary  action  to 
recover  possession.^^  Notice  or  demand  is  required  only  where  tenant 
without  force  holds  over  after  the  expiration  of  his  term,  and  is  not 


21.  Ala.— MoGuire  v.  Powell,  59  So. 
60;  Littleton  V.  Clayton,  77  Ala.  571. 
Alaska.— Codes,  §1027.  Cal.— Sullivan 
V.  Gary,  17  Cal.  80.  Colo. — Doss  v. 
Craig,  1  Colo.  177.  lU.— Rev.  St.  57, 
§2;  French  v.  Wilier,  12&  111.  611,  18 
N.  E.  811;  Woodward  V.  Cone,  73  111. 
241,  la. —  Code,  1897,  §4210.  Kan. 
(Gen.  St.,  1909,  §6531;  Conoway  v.  Gore, 
22  Kan.  216;  Nason  v.  Best,  17  Kan. 
408.  Mo.— Drehman  v.  Stifel,  41  Mo. 
184,  97  Am.  Dec.  268;  School  Dist.  v. 
Holmes,  53  Mo.  App.  487;  Witte  t\ 
Quinn,  38  Mo.  App.  681,  688;  Hyde  v. 
Goldsby,  25  Mo.  App.  29.  Neb.— Comp. 
St.,  §7527.  Nev. — Paul  v.  Armstrong, 
1  Nev:  82.  Okla.— New  v.  Collins,  21 
Okla.  430,  96  Pac.  607;  Gardner  v. 
Kime,  20  Okla.  784,  95  Pac.  242;  Smith 
V.  Finger,  15  Okla.  120,  79  Pac.  759. 

22.  Doss  V.  Craig,  1   Colo.   177. 
Necessary    in    suit     against     tenant 

from  year  to  year.  Hunt  V.  Morton, 
18  HI.   75. 

Purchaser  at  judicial  sale  required 
to  give  written  demand.  Brackensieek 
V.   Vahle,   48   111.  App.    312. 

Purchaser  of  real  estate  at  sheriff's 
sale  cannot  maintain  an  action  of  for- 
cible detainer  after  receiving  a  deed, 
without  first  making  a  demand  for  pos- 
session. Dickason  v.  Dawson,  85  111. 
53. 

23.  Wright   v.   Lyle,   4  Ala.    112. 

24.  Seeger  v.  Smith,  74  Minn.  279, 
281,   77  N.   W.   3;    Caley  v.  Rogers,   72, 
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Minn.   100,   75   N.   W.    114;    Gibbens  v. 
Thompson,  21  Minn.  398. 

25.  Cal.  Code  Civ.  Proc,  §1161;  Lee 
Chuck  V.  Quan  Wo  Chong  &  Co.,  91 
Cal.    593,   597,   28   Pac.    45. 

26.  111. — Shepardson  v.  McDole,  49 
111.  App.  350,  355.  Miss.— Rabe  V. 
Fyler,  10  Smed.  &  M.  440.  Okla.— 
Meyer  v.  White,  27  Okla.  400,  112  Pac. 
1005;  Poison  v.  Parson,  23  Okla.  778, 
104  Pac.  336.  Va.— Allen  v.  Paul,  24 
Gratt.  332. 

27.  Condon  v.  Broekway,  157  111.  90, 
41  N.  E.  634;  Henlon  V.  Vavrik,  126 
111.  App.  292;  Willerton  v.  Shoemaker, 
60  111.  App.  126;  Alexander  v.  West- 
eott,  37  Mo.  108;  Young  v.  Smith,  28 
Mo.  65,  75  Am.  Dec.  109;  Witte  V. 
Quinn,  38  Mo.  App.  681,  688;  Hyde  V. 
Goldsby,   25  Mo.   App.   29. 

Under  statute  which  terminates  lease 
upon  failure  to  pay  rent,  it  was  held 
that  no  other  notice  was  necessary 
than  the  regular  statutory  three-day 
notice  required  before  bringing  the 
action.  Hendrickson  v.  Beeson,  21 
Neb.  61,  31  N.  W.  266. 

28.  Where  the  tenancy  was  at  first 
one  at  will,  an  allegation  in  the  com- 
plaint that  on  a  day  named  the  parties 
agreed  that,  on  a  future  day,  the  de- 
fendant should  leave  and  vacate  the 
premises  and  surrender  the  same,  and' 
the  plaintiff  should  discharge  him  from 
all  further  obligations  under  the  lease, 
and  accept  the  surrender,  was  held  to 
show    that    the    tenancy    was    changed 
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necessary  in  a  case  of  forcible  detainer.^''  In  some  jurisdictions  the 
service  of  the  warrant  is  the  only  notice  to  quit  that  is  necessary .^° 

And  the  same  notice  terminating  tenancy  of  tenant  holding  over 
has  been  held  sufficient  on  both  demand  and  notice.^^  Notice  and  de- 
mand may  be  waived  by  the  terms  of  the  lease.^^ 

2.  Form  and  Requisites.  — By  whom  Made.  —  The  notice  should 
show  clearly  who  claims  to  be  entitled  to  the  possession  of  the  premises 
and  who  makes  the  demand  therefor ;  and  no  one  but  the  person  who 
thus  claims  the  premises  can  maintain  the  action.^^  Either  the  party 
entitled  to  possession  or    his    agent,    should    make    the    demand.^* 

It  is  not  necessary  that  the  names  appear  in  the  body  of  the  notice 
if  signed  thereto.^^ 

A  notice  signed  as  agent  will  not  preclude  an  action  in  the  name 
of  such  party,  he  being  the  real  owner.^^ 

Against  Whom  Made. —  If  land  is  held  jointly  by  husband  and  wife 
demand  should  be  made  against  both.^^ 


to  one  of  a  fixed  term  and  that  no 
notice  to  quit  was  necessary.  Engles 
V.  Mitchell,  30  Minn.  122,  14  K  W.  510. 

29.  Ala. — Grice  v.  Ferguson,  1  Stew. 
36.  Colo. — Farneomb  f.  Stern,  18  Colo. 
279,  32  Pac.  612.  lU.— Stillman  V. 
Palis,  134  111.  532,  25  N.  E.  786;  Nau- 
man  V.  Burch,  91  111.  App.  48;  Miller 
V.  Drexel,  37  111.  App.  462;  Stillman 
V.  Palis,  34  111.  App.  540.  Me.— Clapp 
t?.  Paine,  18  Me.  264.  Mass. — Silvey 
V.  Summer,  61  Mo.  253;  De  Graw  V. 
Prior,  53  Mo.  313;  Hyde  v.  Goldsby, 
25  Mo.  App.  29;  Voigt  v.  Avery,  14 
Mo.  App.  48.  Mont. — McCleary  v. 
Crowley,  22  Mont.  245,  56  Pac.  227. 
Vt.— Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676. 

30.  Shann.  Ann.  Code  (1896),  §5100; 
Mallory  v.  Hanaur  Oil  Works,  86  Tenn. 
598,   8  S.  W.  396. 

31.  Townley  v.  Eutan,  21  N.  J.  L. 
674. 

32.  Espen  v.  Hinchcliffe,  131  EI. 
468,  23  N.  E.  592;  Kenyon  v.  Manley, 
125  111.  App.  615;  Belinski  v.  Brand, 
76  111.  App.  404;  Blackman  V.  Welsh, 
44  Mo.  41. 

33.  Best  V.  Frazier,  16  Okla.  523, 
85   Pac.   1119. 

But  where  the  notice  is  a  simple  no- 
tice to  leave  and  is  signed  by  the  party 
who  thereafter  commences  the  action, 
and  there  is  nothing  upon  the  face  of 
the  notice  or  in  the  signature  to  show 
or  suggest  the  contrary,  the  law  im- 
plies from  the  signature  that  the  party 
signing    is    acting    in    his    own    behalf 


and  to  assert  his  own  rights.  Conaway 
V.  Gore,  22  Kan,  216;  Nason  v.  Best, 
17    Kan.    408. 

34.  111.  Eev.  St.,  ch.  57,  §3;  Ball 
f.  Chadwick,  46  III.  28;  Ball  v.  Peck, 
43   111.   482. 

A  demand  served  by  an  agent  of 
the  landlord,  the  demand  itself  dis- 
closing the  fact  of  the  agency  of  the 
person  serving  the  same,  is  sufficient. 
Nixon  V.  Noble,  70  111.  32. 

Attorney. — A  notice  to  quit  purport- 
ing to  be  by  a  plaintiff's  attorney  is 
good.  Felton  v.  Milland,  81  Cal.  540, 
21  Pac.  533,  22  Pac.  750;  Colo.  Laws 
(1885),  p.  226,  §5;  Ensley  V.  Page,  13 
Colo.  App.  452,  59  Pac.  225. 

Corporation  Of&cer. — Notice  signed 
by  the  secretary  of  a  corporation  was 
held  sufficient  in  Fitzgerald  V.  Union 
Savings  Bank  &  Trust  Co.,  18  Ohio 
C.  C.  608,  10  Ohio  C.  D.  49. 

35.  Vansellous  v.  Huene,  26  Okla. 
243,  108  Pac.  1102;  Oklahoma  City  V. 
Hill,  4  Okla.  521,  46  Pac.  568. 

36.  Notice  signed  "O.  E.  M.,  agent 
for  K.  M.,"  is  sufficient  to  sustain 
an  action  commenced  by  O.  E.  M.,  who 
is  the  real  owner  of  the  premises;  the 
words  "agent  for  K.  M.,"  in  the  ab- 
sence of  proof  to  the  contrary,  being 
treated  as  surplusage.  Pope  v.  Miller, 
4  Ohio  C.  C.  (N.  S.)  564. 

37.  Wheelan  v.  Fish,  2  111.  App.  447. 
Where   the   husband   is   seized   in   fee 

of  premises  jointly  occupied  by  hus- 
band and  wife,  a  demand  for  posses- 
sion upon  her  alone  is  not  sufficient. 
Wheelan  v.  Fish,  2  111.  App.  447. 
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Demand  on  the  occupant  of  land  held  under  a  deed  of  trust  is 
sufficient.^^ 

Degree  of  Accuracy  Required.  —  In  the  absence  of  special  statute  the 
demand  or  notice  is  not  required  to  be  in  any  particular  form,  and 
though  it  may  not  be  very  definite  in  the  description  of  the  property, 
it  will  be  sufficient,  if  in  connection  with  other  evidence,  it  appears 
that  the  defendant  knew  or  might  have  known  what  premises  were 
alluded  to;  substantial  and  not  technical  accuracy  is  required.^^  But 
a  notice  in  unlawful  detainer  proceedings  demanding  possession  of  the 
whole  premises  claimed,  or,  in  the  alternative  of  claimants  being 
found  not  entitled  thereto,  then  to  a  portion  thereof,  is  not  sufficient 
to  support  subsequent  proceedings  in  which  only  a  portion  is  claimed. 
Such  notice  if  valid  at  all,  is  good  only  as  a  demand  for  the  whole 
until  such  demand  is  adversely  adjudicated.*" 

Notice  May  Be  in  Two  Parts. —  The  notice  need  not  appear  on  a  single 
paper." 

Two  copies  need  not  be  made  as  the  defendant  cannot  object  that 
plaintiff  has  not  retained  one.*^ 

Surplusage.  —  A  demand  in  writing  that  the  defendant  ' '  quit  and 
deliver  up  possession"  is  sufficient  although  it  contain  more  than  is 
necessary.*^ 

Sufficiency  of  Demand  for  Part  of  Premises  Only.  —  A  demand  sufficient 
as  to  a  part  of  the  premises  only  is  good  as  to  that  part  ;**  but  a  notice 
to  quit  only  a  part  of  the  demised  premises,  when  the  whole  are  held 
under  one  lease,  has  been  held  insufficient.*^ 

An  appearance  does  not  waive  any  defect  in  the  notice  to  deliver 
possession.*^ 


38.  Rice  v.   Brown,   77   111.   549. 

39.  Ark,— Farr  v.  Farr,  21  Ark.  573. 
Colo. — Miller  v.  Hall,  14  Colo.  App, 
367,  60  Pac,  194.  Minn.— Alworth  v. 
Gordan,  81  Minn,  445,  452,  84  N.  W. 
454. 

Hence  where  the  occupancy  of  a  ten- 
ant covered  and  included  all  of  the 
real  estate  described  in  the  notice,  a 
part  of  one  story  of  the  building  being 
held  by  others,  such  notice  was  held 
sufficient,  Dimmett  v.  Appleton,  20 
Neb,  208,  29  N,  W.  474;  Houghton  V. 
Potter,  23  N,  J,  L,  338. 

Notice  to  a  mayor  rather  than  to  the 
city  held  not  insufficient.  Oklahoma 
City  V.  Hill,  4  Okla.  521,  46  Pac,  568; 
Olds  V.  Conger,  1  Okla,  232,  32  Pac, 
337. 

A  judgment  for  possession  in  an 
action  of  unlawful  detainer  under  a 
foreclosure  sale  will  not  be  set  aside 
because  in  the  demand  for  possession 
the  date  of  the  trust  deed  was  stated 
as  "January  11,"  whereas  it  was  in 
truth  "June  H,"  where  it  is  evident 
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that  the  defendants  were  neither 
harmed  nor  surprised  by  such  mistake. 
Miller  v.  Hall,  14  Colo,  App,  367,  60 
Pac.  194, 

40.  Haurand  v.  Schorb,  77  N.  J,  L, 
365,  72  Atl,  107. 

41.  Two  papers  served  at  the  same 
time,  relating  to  the  same  subject,  must 
necessarily  be  construed  as  one  instru- 
ment. Hepp  Wall  Paper,  etc.  Co.  v. 
Deahl    (Colo.),   125   Pac,   491, 

42.  Heller  v.  Seal,  3  Ohio  C,  C, 
(N,    S.)    268. 

43.  Vennum  v.  Vennum,  56  HI.  430, 

44.  "The  fact  that  one  sues  for 
several  specific,  defined  tracts  in  his 
complaint  and  makes  demand  for  cer- 
tain specific  tracts,  some  of  which  are 
in  his  complaint  and  some  not,  ought 
not  to  debar  him  from  recovering  those 
which  are  covered  by  both  his  com- 
plaint and  demand,"  Beach  v.  Heck, 
54  Mo,  App.  599. 

45.  Alworth  t\  Gordon,  81  Minn 
445,  452,  84  N,  W,  454. 

46.  Seem  p.  McLees,  24  111.  192. 
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3.  Time  for  Giving.  —  The  cases  are  not  in  accord  as  to  the  proper 
time  for  serving  the  notice  or  demand,  some  holding  that  the  demand 
should  be  made  only  after  the  termination  of  the  tenancy,*^  while  others 
hold  that  it  may  be  served  as  well  before  as  after  the  termination  of 
the  term.*^ 

In  an  action  of  forcible  detainer  if  any  considerable  time  elapse 
between  the  giving  of  the  notice  to  quit  the  premises  for  the  possession 
of  which  the  action  was  brought,  and  the  commencement  of  the  suit, 
such  lapse  of  time  operates  as  a  waiver  of  the  notice  and  a  fresh  notice 
must  be  given  before  proceedings  can  be  taken  to  dispossess  the  oc- 
cupant.*^ 

4.  Service.  —  It  is  impracticable  to  lay  down  any  specific  rule  as 
to  the  manner  of  serving  the  notice  which  will  be  applicable  to  all 
cases.  As  a  general  rule,  any  manner  of  serving  the  notice  is  sufficient, 
when  it  can  be  traced  to  the  hands  of  the  party  for  whom  it  was 
intended  in  due  time.  "Whenever  service  upon  the  party  in  person  is 
practicable,  it  should  be  the  mode  adopted;^*'  but  in  the  absence  of 
the  occupant  of  the  premises,  the  notice  should  be  served  in  the  man- 
ner best  calculated  to  reach  him."  A  written  copy  of  the  notice  or 
demand,  however,  should  be  actually  delivered  and  left,  a  mere  read- 
ing of  the  same,'^^  or  leaving  a  copy  somewhere  on  the  premises,^'  not 
being  sufficient,  although  posting  of  the  notice  has  been  held  proper 
where  no  one  was  in  actual  possession.^*  - 


47.  Doran  v.  Gillespie,  54  111.  366; 
Clapp  V.  Paine,  18  Me.  264. 

Where  under  the  award  of  an  arbi- 
trator premises  are  to  be  surrendered 
on  a  certain  date,  the  plaintiff  will 
have  no  right  to  give  notice  until  the 
day  following  such  date.  Eay  v.  Arm- 
strong,   4    Cal.    208. 

48.  la. — Ih-ain  v.  Jacks,  77  Iowa 
629,  42  K  "W.  460;  McLain  v.  Calkins, 
77  Iowa  468,  42  N.  W.  373;  Shuver 
V.  Klinkenberg,  67  Iowa  544,  25  N.  W. 
770.  Neb. — Hawley  v.  Eobeson,  14  Neb. 
437,  16  N.  W.  438.  Ohio.— Leutzey  v. 
Herchelrode,   20   Ohio   St.   334. 

The  notice  was  given  one  month  be- 
fore the  expiration  of  the  term  (the 
statute  requiring  three  days  before 
bringing  suit)  and  the  suit  was  brought 
the  day  after  the  term  expired.  Held 
sufficient.  McLain  v.  Calkins,  77  Iowa 
468,  42  N.  W.  373. 

Demand  held  insufficient  where  dated 
thirteen  days  before  termination  and 
notifying  occupant  to  quit  forthwith. 
Connell  v.  Chambers,  22  Neb.  302,  34 
N.  W.  636. 

49.  Douglass  v.  "Whitaker,  32  Kan. 
381,  4  Pac.  874;  New  v.  Collins,  21 
Okla.  430,  96  Pac.  607  (lapse  of  ten 
months). 


50.  Alworth  v.  Gordon,  81  Minn. 
445,  452,  84  N.  W.  454;  Ilinniger  v. 
Trax,  67  Mo.  App.  521.  And  see  the 
title  "Service  of  Process." 

51.  Alworth  17.  Gordon,  81  Minn. 
445,   452,    84   N.   W.   454. 

Notice  may  be  served  by  delivery 
on  the  premises,  to  a  memjaer  of  the 
tenant's  family,  of  suitable  age  and 
discretion,  with  a  request  to  deliver 
the  same  to  such  tenant.  McSloy  v. 
Kyan,   27   Mich.   110. 

Leaving  copy  with  person  in  charge 
is  generally  sufficient.  Hinniger  v. 
Trax,  67  Mo.  App.  521;  Neb.  Comp. 
St.,  §7527. 

Need  not  be  delivered  by  plaintiff 
to  defendant  personally.  Burns  V. 
Noell,  12  Okla.  133,  69  Pae.  1076. 

As  a  general  rule  it  is  a  sufficient 
service  of  a  notice  to  quit  if  a  copy 
thereof  is  delivered  to  the  wife  of  a 
tenant.  Bell  v.  Bruhn,  30  111.  App. 
300. 

52.  Seem  v.  McLees,  24  111.  192, 
194. 

53.  Vennum  v.  Vennum,  56  111.  430; 
Doran  1>.  Gillespie,  54  111.  366;  Hyde 
V.  Goldsby,  25  Mo.  App.  29. 

54.  Consolidated  Coal  Co.  v.  Schae- 
fer,   135  111.   210,  25  N.  E.   788. 
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If  defendant  is  a  corporation,  and  no  officer  of  the  company  is  found 
on  the  premises,  a  notice  served  upon  a  person  of  the  required  statu- 
tory age  in  full  charge  of  the  premises  is  sufficient.^^ 

Service  of  the  notice  by  mail,  so  as  to  cast  upon  the  tenant  the 
risk  of  receiving  it  is  not  generally  authorized;  yet  if  such  mode  of 
service  is  adopted,  and  the  notice  is  actually  received  by  the  tenant 
within  the  required  time,  it  is  sufficient.^" 

But  it  should  be  noticed  that  where  statute  regulates  the  return  and 
service,  it  is  not  the  fact  that  the  party  to  be  notified  has  actual 
knowledge  of  the  fact  but  is  proof  that  it  has  been  conveyed  to  him 
in  the  prescribed  method  that  gives  the  right  of  action." 

III.  PARTIES.  —  A.  Plaintiff.  —  This  test  as  to  who  is  a  proper 
party  plaintiff  has  been  applied:  one  who  has  such  an  interest  in  the 
property  as  may  be  subject  to  judicial  sale  may  bring  the  action.^^ 

Parties  in  Possession.  — As  a  general  rule  the  proper  party  plaintiff 
in  the  action  of  forcible  entry  and  unlawful  detainer  is  the  person  in 
actual  or  constructive  possession  at  the  time  of  such  entry  or 
detainer,^*^   whether  in  fact  such  possession  be   rightful    or    wrong- 


55.  Grand  Boulevard  Auto  Garage 
Co.  V.  Grand  Blvd.  Eink,  153  111.  App. 
45. 

56.  Alworth  v.  Gordon,  81  Minn. 
445,   453,   84   N.   W.   454. 

57.  Hyde  v.  Goldsby,  25  Mo.  App. 
29. 

58.  Sturtzum  V.  Sennott,  41  111. 
App.  496.  And  see  generally  the  title 
"Parties." 

59.  Cal. — Barlow  v.  Burns,  40  Cal. 
351.  Ky.— Iludgen  v.  Temple,  12  B. 
Mon.  198;  Yoder's  Heirs  v.  Easley,  2 
Dana  245.  111. — Coleman  v.  Connolly, 
139  111.  App.  383,  386.  Mo.— DeGraw 
V.  Prior,  53  Mo.  313;  Lowe  v.  Amer- 
ican Smelt.  Co.,  89  Mo.  App.  680; 
Collier  v.  Green,  83  Mo.  App.  166; 
School  District  v.  Holmes,  53  Mo.  App. 
487;  Sexton  v.  Hull,  45  Mo.  App.  339, 
345;  Willis  V.  Stevens,  24  Mo.  App. 
494.  Okla.— Maples  v.  Smythe,  130 
Pac.  145.  W.  Va. — Supervisors  V.  El- 
lison, 8  W.  Va.  308. 

In  the  absence  of  the  relation  of 
landlord  and  tenant  a  person  who  has 
never  been  in  possession  of  the  prem- 
ises in  controversy  cannot  maintain 
the  action  against  one  in  possession 
under  color  of  title.  Link  v.  Sehlegel 
(Okla.),   126   Pac.   576. 

A  mere  licensee,  having  no  possession 
cannot  bring  the  action.  McHose  v. 
South  St.  Louis  Fire  Ins.  Co.,  4  Mo. 
App.    514. 

A  person  in  possession  of  lands 
abutting    on    a    navigable     river     may 
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maintain  forcible  detainer  against  one 
who  invades  his  possession  of  lands 
acquired  by  accretion  to  such  property. 
Griffin  v.  Kirk,  47  111.  App.  258. 

If  a  statutory  forfeiture  of  a  lease 
by  using  the  premises  for  the  unlawful 
sale  or  keeping  of  intoxicating  liquors 
be  not  taken  advantage  of  by  the 
lessor,  the  lessee's  continued  occupa- 
tion is  lawful  and  the  subsequent 
grantee  of  the  lessor  cannot  maintain 
forcible  entry  and  detainer  based  upon 
such  forfeiture.  It  is  the  owner  of 
the  premises  at  the  time  of  the  for- 
feiture who  may  bring  the  action,  and 
he  alone.  Small  V.  Clark,  97  Me.  304, 
54  Atl.  758. 

One  may  maintain  the  action  though 
his  occupancy  has  only  been  through 
agents  and  tenants  (De  Graw  v.  Prior, 
53  Mo.  313;  Coolbaugh  v.  Porter,  33 
Mo.  App.  548,  552;  Wilson  v.  Pugh, 
32  Miss.  196) ;  though  under  a  mere 
verbal  arrangement  to  take  care  of 
the  same  (Potts  v.  Magnes,  17  Colo. 
364,  371,  30  Pac.  58). 

Where  the  land  department  has  fully 
determined  the  rights  of  adverse  claim- 
ants to  a  tract  of  public  land,  the  suc- 
cessful claimant  who  has  the  home- 
stead entry,  is  entitled  to  the  posses- 
sion of  the  land,  and  forcible  detainer 
is  the  proper  remedy  to  invoke  against 
one  who  refuses  to  surrender  and 
forcibly  withholds  possession.  Bren- 
nan  r.^  Shanks,  24  Okla.  563,  103  Pac. 
705;    McQuiston    V,    Walton,    12    Okla. 
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ful.®"  The  right  of  immediate  possession  being  in  the  tenant,  action  for  a 
forcible  entry  upon  leased  premises  must  be  brought  by  him  f'^  but 
that  by  no  means  interferes  with  the  right  of  the  landlord  to  bring  the 
action  of  forcible  detainer,  upon  the  determination  of  the  tenancy, 
for  any  of  the  causes  for  which  that  action  will  lie  under  the  statutes/^ 
An  agent  cannot  maintain  the  action  in  his  own  name.''^ 
Grantees  or  Assignees. —  A  grantee  or  assignee  of  the  interest  has  the 
same  right  of  action  under  the  statutes  as  the  owner  himself  might 
have  had.®*    The  courts  have  held,  however,  that  where  there  has  been 


130,  69  Pac.  1048;  Burns  v.  Noell,  12 
Okla.  133,  69  Pac.  1076;  Steele  v. 
Noell,  12  Okla.  137,  69  Pac.  1077;  Cope 
V.  Braden,  11  Okla.  291,  67  Pac.  475. 
In  Mississippi  it  is  provided  that 
the  purchaser  of  land  at  a  sale  for 
taxes,  or  his  vendee,  after  two  years 
from  the  date  of  the  sale  for  taxes 
and  within  three  years  from  such  date 
may  bring  the  action  of  unlawful  de- 
tainer for  the  recovery  of  possession 
of  the  land.     Miss.  Codes,  1906,  §5040. 

60.  Grain  v.  Murry,  76  Mo.  App. 
548. 

A  party  in  peaceable  possession  of 
land  which  is  invaded  without  any 
claim  of  right  may  recover  the  posses- 
sion from  the  intruder,  regardless  of 
how  unauthorized  his  own  possession 
may  be  against  a  party  lawfully  en- 
titled thereto.  McDaniel  v.  School  Di- 
rectors, 125  111.  App.  332. 

61.  111. — Thomasson  v.  Wilson,  146 
111.  384,  390,  34  N.  E.  432.  Ky.— Hudg- 
en  V.  Temple,  12  B.  Mon.  198.  Miss. 
Hammel  v.  Atkinson,  82  Miss.  465,  34 
So.  225.  Tenn.— Elliott  v.  Lawless,  6 
Heisk.    123. 

Tenant  by  freehold,  for  years  or 
otherwise,  may  bring.  Pla.  Gen.  St., 
§2155;    Johnson   v.   West,   41   Ark.   535. 

One  who  as  lessee  from  the  owner, 
is  entitled  to  possession  of  real  prop- 
erty, may  maintain  proceedings  to  re- 
cover possession  against  a  prior  lessee 
of  such  owner  holding  over  after  the 
expiration  of  his  term.  Burton  V. 
Eohrebeck,  30  Minn.  393,  15  N.  W. 
678. 

So  also  the  first  lessee  may  recover 
from  the  second  lessee  wrongfully  put 
in  possession  by  the  landlord.  Chancey 
V.  Smith,  25  W.  Va.  404. 

One  holding  under  a  lease  from  one 
having  no  color  of  title  cannot  bring 
the  action  against  his  sub-tenant.  How- 
ard V.  Terry,  4  Sneed  (Tenn.)  419, 
holding  that  both  are  to  be   regarded 


as  holding  for  the  real  party  in  in- 
terest. 

Tenant  at  will  may  maintain.  Mc- 
Donald V.   Gayle,   Minor    (Ala.)    98. 

An  unexpired  term  of  years  is  a 
sufficient  estate  to  support.  Mead  v. 
Daniel,   2   Port.   (Ala.)    86. 

The  possession  of  a  tenant  at  will 
is  not  the  possession  of  the  lessor  so 
as  to  enable  him  to  maintain  forcible 
entry  and  detainer  against  a  stranger 
for  expelling  the  tenant.  Com.  v.  Bige- 
low,   3    Pick.    (Mass.)    31. 

62.'  Thomasson  v.  Wilson,  146  111. 
384,   34  N.  E.  432. 

63.  Gray  v.  Pinch,  23  Conn.  495, 
514.  ^ 

64.'  Ark. — Johnson  v.  West,  41  Ark. 
535.  111. — Thomasson  v.  Wilson,  146 
111.  384,  389,  43  N.  E.  432;  Monsen  f. 
Stevens,  56  111.  335;  Drew  v.  Mos- 
barger,  104  111.  App.  635.  Ky.— Good- 
let  V.  Cleaveland,  12  B.  Mon.  430; 
Mason  r.  Bascom,  3  B.  Mon.  269.  Mass. 
Howard  v.  Merriam,  5  Cush.  563.  Minn. 
Alworth  V.  Gordon,  81  Minn.  445,  84 
N.  W.  454.  Miss.— Glenn  v.  Caldwell, 
74  Miss.  49,  51,  20  So.  152.  Mo. 
Young  V.  Smith,  28  Mo.  65,  75  Am. 
Dec.  109;  Sexton  v.  Hull,  45  Mo.  App. 
339,  345;  Kelly  v.  Clancy,  15  Mo.  App. 
519.  Okla.— Showalter  v.  Eyles,  22 
Okla.  329,  97  Pac.  569;  Anderson  V. 
Ferguson  &  Zaring,  12  Okla.  307,  71 
Pac.  225.  Tenn. — Marley  v.  Rodgers, 
5  Yerg.   217. 

In  Thomasson  V.  Wilson,  46  111.  App. 
398,  402,  the  court  remarked:  "The 
law  of  this  State  is  well  settled,  that 
the  grantee  of  the  landlord's  reversion- 
ary interest  or  estate,  is  the  proper 
person  to  bring  the  action  of  forcible 
detainer  after  determination  of  the 
lease." 

A  party  is  an  "assign"  though  he 
may  not  have  received  his  deed  until 
after  the  alleged  forcible  entry.  Young 
V.  Barr,   69  JVIiss.  879,  13   So.   816. 
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a  forcible  or  unlawful  entry  upon  lands,  the  right  to  maintain  an 
action  of  forcible  entry  and  detainer  therefor  vests  in  the  person 
whose  possession  is  invaded  and  will  not  pass  to  his  assignee,  to  be 
asserted  in  the  name  of  the  latter.*'^ 

Where  the  plaintiff  has  alienated  the  premises  in  dispute  after 
bringing  suit,  he  may  nevertheless  proceed  to  judgment  in  his  own 
name  for  the  benefit  of  his  grantee.*'^  The  assignee  cannot  bring  the 
action  sooner  than  the  assignor  could  have  done.*^^ 

Mortgagee  or  Trustee.  —  The  action  of  forcible  entry  and  unlawful 
detainer  will  not  lie  by  a  mortgagee  against  the  mortgagor  before  fore- 
closure;*'^ but  the  rule  is  otherwise  where  the  parties  to  the  suit  are 
parties  to  an  equitable  instead  of  a  legal  mortgage."^     And  so  also 


Lessee  who  lias  not  been  in  posses- 
sion under  his  lease  is  an  "assign" 
under  the  meaning  of  the  statutes. 
Kelly  V.  Clancy,   15   Mo.  App.  519. 

A  purchaser  of  a  leasehold  interest 
at  a  sheriff's  sale  may  maintain  the 
action  against  the  lessee  of  his  as- 
signee. Taylor  V.  Marshall,  153  111. 
App.  409. 

The  purchaser  at  an  execution  sale 
is  an  "assign"  of  the  defendant  in 
execution  within  the  meaning  of  the 
statutes. 

Glenn  v.  Caldwell,  74  Miss.  49,  51, 
20  So.  152,  where  the  court,  in  passing 
upon  the  question  remarked  that  "the 
word  'assigns'  comprehends  all  those 
who  take  immediately  or  remotely 
from  or  under  an  assignor,  whether  by 
conveyance,  device,  descent,  or  act  of 
law,"  citing  Anderson's  Law  Diction- 
ary title  Assign;  Baily  v.  DeCrespigny 
L.  E.,  4  Q.  B.  180,  186;  Brown  V. 
Crookston  Agricultural  Assn.,  34  Minn. 
547,   26   N.    W.   907. 

In  Tennessee,  Griffith  v.  Brackman, 
97  Tenn.  387,  37  S.  W.  273,  49  L.  E.  A. 
435,  "holds  with  decisions  from  other 
states,  that  mortgages  and  deeds  of 
trust  may  by  specific  provisions  pro- 
vide that  after  breach  the  mortgagor 
or  grantor  in  the  trust  shall  become 
tenants  of  the  mortgagee  or  purchaser 
under  the  mortgage  or  deed  of  trust, 
and  the  latter  is  thereby  clothed  with 
the  rights  of  a  landlord  under  the  un- 
lawful entry  and  detainer  statute." 
Frum  V.  Prickett  (W.  Va.),  76  S.  E. 
453. 

West  Virginia. — A  purchaser  at  a 
trustee's  sale,  with  deed,  may  under 
section  211,  chapter  50,  West  Virginia 
Code  1906,  maintain  an  action  of  un- 
lawful detainer  against  the   grantor  in 
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the  deed  of  trust,  to  recover  possession 
of  the  land  purchased.  Frum  V.  Prickett 
(W.  Va.),  76  S.  E.  453. 

65.  Fitzgerald  v.  Quinn,  165  111.  354, 
362,  46  N.  E.  287;  Thomasson  V.  Wil- 
son, 146  111.  384,  390,  34  N.  E.  432; 
Dudley  v.  Lee,  39  111.  339. 

The  right  to  remove  a  tenant  under 
the  acts  concerning  forcible  entries 
and  unlawful  detainers  is  given  to  the 
conventional  landlord  alone  and  not  to 
his  successor  in  the  estate.  Eeay  v. 
Cotter,  29  Cal.  168. 

66.  Golden  i>.  Menker,  132  111.  App. 
25;  Daggitt  v.  Mensch,  41  111.  App. 
403. 

67.  Thus  when  a  mortgage  is  given 
to  secure  the  support  of  the  mortgagee 
during  life  and  the  support  is  to  be 
furnished  by  the  mortgagor  on  the 
premises  mortgaged,  the  purchaser's 
right  to  the  possession  is  postponed 
until  the  condition  has  been  performed 
or  otherwise  extinguished  and  the  ac- 
tion will  not  lie  to  secure  the  posses- 
sion from  such  mortgagee.  Greenleaf 
v.  Grounder,  86  Me.   298,  29  Atl.   1082. 

68.  Bragdon  v.  Hatch,  77  Me.  433; 
Linnell  v.  Lyford,  72  Me.  280,  285; 
Jewett  V.   Mitchell,   73   Me.   28. 

A  mortgage  containing  a  clause  au- 
thorizing the  mortgagee,  upon  default 
made  in  conditions  thereof,  "to  take 
and  receive  the  rents,  use,  occupancy, 
and  income  of  the  mortgaged  property 
so  long  as  the  default  exists."  Held 
not  to  bring  the  case  within  the  pro- 
visions of  the  Minnesota  statute  relat- 
ing to  forcible  entries  and  unlawful 
detainers  so  as  to  authorize  an  action 
as  for  an  unlawful  detention  of  the 
property,  before  foreclosure.  Pioneer 
Savings  &  Loan  Co.  v.  Powers,  47 
Minn.   269,  50  N.  W.   227. 

69.  Jewett  v.  Mitchell,  72  Me.  28. 
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where  the  mortgagee  is  authorized  to  enter  into  possession  of  the 
mortgaged  premises,  after  he  has  peaceably  so  entered  and  is  in 
possession,  if  the  mortgagor  or  anyone  else  should  undertake  to  enter 
upon  him  this  process  may  be  maintained^** 

The  action  will  not  lie  in  favor  of  a  trustee  created  by  a  mortgage, 
or  a  purchaser  under  him,  neither  of  whom  has  had  possession  of  the 
premises,  against  a  naked  trespassers^ 

A  person  wrongfully  deprived  of  liis  possession  by  process  of  court 
may  bring  the  action,^^ 

Where  Relation  of  Husband  and  Wife  Exists.  —  In  those  jurisdictions 
which  recognize  the  common-law  right  of  the  husband  to  the  enjoy- 
ment of  the  real  estate  of  the  wife,  the  husband  may  maintain  in  his 
own  name  the  action  of  forcible  entry  and  detainer  for  interference 
with  such  possession.^^  Yet  even  in  these  jurisdictions  a  complaint 
brought  in  the  name  of  the  wife  will  not  be  dismissed  on  the  ground 
that  she  is  not  the  proper  plaintiff,  as  there  is  nothing  in  the  marital 
relation  which  renders  it  impossible  that  the  wife  may  hold  possession 
even  of  lands,  with  her  husband's  consent,  by    herself    or    agent.'"' 

Heirs,  Widows,  Reversioners,  Etc.  —  Whete  the  ancestor  could  have 
brought  this  form  of  proceeding,  the  general  rule  is  that  the  heirs 
may  alsoJ^ 


70.  Linnell  v.  Lyford,  72  Me.  280, 
285. 

71.  In  such  case  there  is  no  privity 
between  the  trustee,  or  purchaser,  and 
the  trespasser  and  the  latter  is  not  the 
tenant  of  either.  Kuhn  v.  Feiser,  3 
Head  (Tenn.)  82;  Ballow  V.  Motheral, 
5  Baxt.   (Tenn.)    600. 

72.  A  person  in  the  quiet  possession 
of  mortgaged  premises,  before  and  at 
the  time  of  the  foreclosure  suit,  who 
is  put  out  of  possession  by  means  of 
a  writ  of  possession,  issued  on  a  de- 
cree to  which  he  was  not  a  party,  may 
maintain  an  action  of  forcible  entry 
and  detainer  to  restore  to  him  the 
possession  from  which  he  has  been 
forcibly  and  unlawfully  ejected.  Brush 
V.  Fowler,   36   111.   53. 

Where  one  who  is  in  lawful  posses- 
sion of  the  premises  at  the  time  of 
the  commencement  of  the  action  of 
unlawful  detainer,  to  which  he  is  not 
made  a  party,  is  dispossessed  under 
and  by  virtue  of  a  writ  of  possession 
issued  in  such  action,  he  may  main- 
tain an  action  of  forcible  entry  and 
detainer  against  the  party  obtaining 
possession  under  such  writ.  Martin  V. 
Patchin,  4  Mo.  App.  568. 

But  in  Tennessee  it  has  been  held 
that  such  party  must  resort  to  his  peti- 
tion to  the  court  to  have  himself  re- 
iaptated   in   the    possession,    or   if   his 


title  be  superior,  to  his  action  of 
ejectment,  but  he  cannot  maintain 
forcible  entry  and  detainer.  Scott  V. 
Newson,  4  Sneed  (Tenn.)   457. 

73.  Meriwether  v.  Howe,  48  Mo. 
App.  148;  Funkhauser  v.  Colloty,  67 
N.  J.  L.  132,  50  Atl.  580.  See  the  title 
"Husband  and  Wife." 

Defendant  rented  land  of  plaintiff's 
husband  for  a  term.  The  husband 
shortly  after  absconded,  and  after- 
wards defendant  and  plaintiff,  who 
claimed  the  rent  due  upon  the  lease, 
submitted  the  question  of  rent  and 
termination  of  the  lease  to  arbitrators 
who  found  in  favor  of  the  plaintiff 
and  fixed  the  period  for  expiration  of 
the  term.  Defendant  afterwards  tooic 
a  new  lease  from  the  husband  for  a 
longer  term,  and  plaintiff  brought  suit 
in  forcible  detainer  against  defendant 
based  upon  the  decision  of  the  arbitra- 
tors. Held  that  the  plaintiff  having 
shown  no  title  or  right  of  possession, 
could  not  maintain  the  action.  Lut- 
trell  V.  Caruthers,  5  111.  App.  544. 

74.  Bobb  V.  Taylor,  25  Mo.  App. 
583. 

75.  Ala. — Kellum  v.  Balkum,  93 
Ala.  317,  9  So.  463.  Del.— Laws  of 
Del.,  ch.  CI,  §15.  Ky.— Yoder's  He-irs 
V.  Easley,  2  Dana  245.  Miss.— Cum- 
mings  V.  Kilpatrick,  23  Miss.  106. 
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Personal  Representatives.  —  A  personal  representative,  who  has  met  all 
the  requirements  of  the  law  can  maintain  an  action  of  unlawful  de- 
tainer, either  in  his  representative  or  individual  character,  where  he 
has  been  in  actual  possession  of  the  landJ^ 

A  guardian  may  bring  the  action  to  recover  the  rights  of  his  ward,'' 
but  in  eases  of  unlawful  detainer  of  the  lands  of  the  ward,  the  suit 
must  be  brought  in  tlie  name  of  the  ward  when  tlie  ward  is  the  lessor.'* 

As  Between  Co-tenants  or  Joint  Tenants  in  Common.  —  One  of  several 
joint  tenants  or  tenants  in  common  can  maintain  an  action  of  forcible 
entry  and  unlawful  detainer  either  against  another  tenant  or  against 
a  third  person,  without  joining  the  co-tenants.'^ 


\ 


A  feme  who  together  with  her  hus- 
band has  received  a  deed  of  release 
from  her  co-heirs  for  a  tract  of  land 
in  which  they  held  a  joint  estate  may 
maintain  a  warrant  for  forcible  de- 
tainer without  joining  the  children 
after  her  husband's  death.  Rogers  v. 
Turley,   4  Bibb.    (Ky.)   355. 

Where  the  widow,  and  her  son,  the 
only  heir  of  one  who  had  died  seized 
of  land,  continued  in  possession  thereof 
for  twenty-eight  years  after  the  death 
of  the  owner,  dower  never  having 
been  assigned,  and  no  claim  made 
therefor  by  the  widow,  and  the  son 
exercised  entire  control  over  the  land 
and  worked  it  as  his  own,  it  will  be 
presumed  that  the  mother  lived  there 
as  a  member  of  her  son's  family,  and 
not  under  a  claim  of  dower,  and  the 
possession  of  the  son  is  such  as  to  en- 
able him  to  maintain  forcible  entry 
and  detainer  against  an  intruder. 
Thompson  v.  Sornberger,   78  111.   353. 

But  in  Wolfe  v.  Angevine,  57  Miss. 
767,  it  was  held  that  the  owners  of 
reversion  cannot  after  the  death  of  the 
tenant  by  courtesy,  maintain  unlaw- 
ful detainer  against  his  lessee. 

76.  Ala. — Spear  v.  Lomax,  42  Ala. 
576,  5S7.  la.— Code,  §4209.  Miss. 
Code  1906,  §5039;  Glenn  v.  Caldwell, 
74  Miss.  49,  20  So.  152.  Vt.— Edmonds 
V.  Morrill,  Brayt.  20.  And  see  the 
title  "Executors  and  Administrators." 

Under  statutes  treating  a  lease  for 
term  of  years  as  a  chattel  interest  an 
administrator  may  bri»g  the  action  in 
his  representative  capacity,  when  the 
cause  of  action  accrued  in  the  lifetime 
of  his  intestate.  Winningham  v. 
Crouch,  2  Swan  (Tenn.)  170.  But  he 
cannot  do  so  under  statutes  treating 
such  interests  as  realty  as  has  been 
done  in  Tennessee  since  the  decision 
of  this   case.     See   Code,    §51. 
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Where  land  sold  under  deed  of  trust 
is  conveyed  to  an  administrator  in 
trust  for  the  heirs  of  his  intestate,  the 
debts  secured  belonging  to  the  estate, 
the  adminisrator  may  maintain  forcible 
detainer,  in  his  name,  against  one  with- 
holding the  possession.  The  defend- 
ant in  such  suit  cannot  be  heard  to 
insist  that  the  suit  should  be  in  the 
name  of  the  heirs.  Rice  v.  Brown,  77 
111.   549. 

An  executor  holding  land  under  the 
will  with  a  discretionary  power  to  sell 
the  same  within  a  certain  time  and  to 
rent  the  same  in  the  meantime  has  a 
power  coupled  with  an  interest  in  the 
land  to  such  an  extent  as  to  authorize 
him  to  maintain  an  action  of  forcible 
entry  and  detainer.  McDole  V.  Shep- 
ardson,  53  111.  App.  513. 

77.  Lowman  i\  Sprague,  73  Hun  408, 
26  N.  Y.  Supp.  568.  And  see  the  title 
"Guardian  and  Ward." 

78.  Vincent  v.  Starks,  45  Wis.  458; 
King  i:  Cutts,  24  Wis.  625. 

79.  Cal. — Lee  Chuck  v.  Quan  Wo 
Chong  &  Co.,  91  Cal.  593,  28  Pae.  45. 
la.— Willis  V.  Weeks,  129  Iowa  525. 
105  N.  W.  1012.  Ky.— Eads  v.  Rucker, 
2  Dana  111.  Mass. — Presbrey  v.  Pres- 
brey,  13  Allen  281.  Miss.— Rabe  v. 
Fyler,  10  Snied.  &  M.  440.  Mo.— Mc- 
Hose  V.  South  St.  Louis  Fire  Ins.  Co., 
4  Mo.  App.  514.  Tenn.— Jones  v.  Phil- 
lips, 10  Heisk.  562.  Va.— Allen  v^.  Gib- 
son, 4  Rand.  468.  W.  Va.— Voss  v. 
King,  33  W.  Va.  236,  10  S.  E.  402.  And 
see  the  title  "Joint  Tenants." 

A  grantee  may  maintain  forcible  en- 
try and  detainer  against  his  grantor, 
the  grantor  not  defending  under  any 
other  title,  the  deed  purporting  to  con- 
vey the  whole,  but  in  fact  conveying 
only  an  undivided  half  of  the  described 
premises.  Jewett  v.  Mitchell,  72  Me. 
28. 
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A  receiver  of  a  corporation  may  maintain  an  action  of  forcible  de- 
tainer without  showing  that  he  has  been  expressly  commanded  by  a 
decree  of  court  to  do  so.^" 

A  railroad  may  maintain  the  action  for  land  within  its  right  of  way.^^ 
A  state  or  municipal  corporation  may  bring  this  form  of  action.^^ 
School  Directors  are  proper  parties  plaintiff  in  an  action  for  forcible 
detainer  of  lands  held  for  school  purposes.^^ 

Proceedings  by  a  chursfa  for  forcible  entry  and  detainer  should  be 
brought  in  the  name  of  the  corporation,  not  in  the  individual  names 
of  its  trustees.^* 

B.  Defendant.  -  Teaaxte  Holding  Over.  — The  action  of  unlawful 
detainer  will  lie  against  any  tenant  at  will  or  by  sufferance  holding 
over  after  the  termination  of  his  estate.^^  But  statutes  authorizing 
an  action  of  unlawful  detainer  against  any  tenant  or  lessee  at  will 


The  wrong  to  one  is  not  lessened  by 
that  to  others;  nor  should  one  be  pre- 
cluded from  redress,  though  others, 
who  may  have  been  injured  in  like 
manner,  do  not  chose  to  join  him  in 
the  action.  Ala. — Ware  v.  Warwick, 
48  Ala.  295.  la.— W^illis  t:  Weeks,  129 
Iowa  525,  105  N.  W.  1012.  Ky.— Ma- 
son V.  Bascom,  3  B.  Mon.  269.  Tenn. 
Jones  V.  Phillips,  10  Heisk.  562. 

80.  MeKeag  v.  Pirie,  134  III.  App. 
652.     And   see   the   title   "Receivers." 

Where  an  execution  in  favor  of  an 
insolvent  bank  has  been  legally  ex- 
tended on  real  estate  and  seizin  there- 
of delivered  to  the  receivers,  they 
may  maintain  in  their  own  names,  a 
process  of  forcible  entry  and  detainer 
against  the  execution  debtor,  provided 
he  continues  in  possession  without  their 
consent.  Baker  v.  Cooper,  57  Me. 
388. 

81.  Sproule  v.  Alabama  &  V.  E. 
Co.,  78  Miss.  88,  29  So.  163.  And  see 
generally  the  title  "Railroads." 

82.  Municipality  mav  bring.  Xor- 
folk  City  V.  Cooke,  27  Gratt.  (Va.) 
430.  See  the  titles  "Municipal  Cor- 
porations ; "   "  States. ' ' 

A  county  may  maintain  the  action 
against  person  occupying  any  portion 
of  the  county  property  for  the  con- 
ducting of  his  private  business.  Hardin 
V.  County  of  Sangamon,  71  111.  App. 
103  (action  against  abstractor  main- 
taining desk,  bookcase,  blanks,  etc.,  in 
recorder's  office  contrary  to  the  orders 
of   the    county  board). 

In  Mississippi,  it  being  provided 
that  the  state  has  the  right  to  bring 
such  actions  as  an  individual  may 
bring,  it  follows  that  the   state   or  its 


vendee  may  be  a  party  plaintiff  in 
an  action  for  unlawful  detainer  under 
Code  1906,  §5040.  Crittenden  v.  Leav- 
enworth,  62   Miss.  32. 

83.  McDaniel  V.  School  Directors, 
125  111.  App.  332.  See  the  title 
"Schools  and  School  Districts." 

And  the  manner  and  legality  of  the 
election  of  such  directors  cannot  be 
questioned  in  an  action  of  this  char- 
acter. McDaniel  v.  School  Directors, 
125  111.  App.  332. 

84.  People  v.  Fulton,  11  N.  Y.  94. 
But  see  People  v.  Eunkle,  9  Johns. 
(N.  Y.)  147,  where  it  was  held  that  a 
variation  in  this  respect  is  not  mate- 
rial where  there  are  not  the  formal 
parties  to  the  record  as  where  the  pro- 
ceeding is  brought  in  the  form  of  an 
indictment.  See  the  title  "Religious 
Societies. ' ' 

85.  Mich.  Comp.  Laws,  18  9  7, 
§11164;  Moody  v.  Seaman,  46  Mich.  74, 
8  N.  W.  711;  Webb  v.  Seekins,  62  Wis. 
26,  21  N.  W.  814. 

Unlawful  detainer  will  lie  against 
any  person  continuing  in  possession  of 
premises  sold  by  virtue  of  a  mortgage 
or  execution  after  the  expiration  of 
the  time  limited  by  law  for  the  re- 
demption of  such  premises  or  sold  and 
conveyed  by  an  executor  or  adminis- 
trator under  order  of  court  or  under 
authority  in  the  will  to  pay  the  debts 
of  the  deceased  testator  or  intestate 
Mich.  Comp.   Laws,   1897,   §11164. 

In  Maine  the  proceeding  may  be 
maintained  against  tenant  at  will  after 
expiration  of  thirty  days  from  notice. 
Davis  v.  Thompson,  13  Me.  209;  Eev. 
St.,  ch.  96,  §2. 
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or  by  sufferance  do  not  apply  where  that  relation  is  created  by  opera- 
tion of  law,  but  are  limited  to  cases  where  the  conventional  relation 
of  landlord  and  tenant  exists.^*' 

Only  Persons  in  Possession.  —  The  general  rule  is  that  only  such  per- 
son as  is  in  actual  possession  of  the  disputed  premises  at  the  time  of 
bringing  the  action  will  be  a  proper  party  defendant."  Where  the 
original  entry  is  tortious  or  unlawful  the  action  of  forcible  entry  and 
detainer  will  lie  only  against  the  person  who  makes  the  entry,  or  such 
other  person  as  is  collusively  in  under  him  and  is  privy  to  the  tort  ;'^ 
but  a  party  in  possession  of  real  estate,  who  is  sued  for  an  unlawful 
detainer,  cannot  defeat  the  plaintiff's  right  by  abandoning  the  pos- 
session to  another ;  such  third  party  will  occupy  the  same  relation  to 
the  plaintiff  that  the  defendant  did.«^  However,  where  the  original 
lessee  has  surrendered  possession  and  voluntarily  left  the  occupancy 
of  the  premises  and  makes  no  claim  of  right  to  possession,  he  need 
not  be  made  a  party  to  an  action  to  recover  the  possession  of  premises 
withheld  by  a  subtenant  of  such  lessee.^" 

Grantor  of  Land.  —  The  action  will  not  lie  against  the  grantor  in  a 
deed  who  withholds  possession  from  the  grantee.^^ 


86.  Maxham  v.  Stewart,  133  Wis. 
525,  113  N.  W.  972. 

In  Minnesota  the  statute  gives  the 
light  to  restitution  against  a  tenant 
holding  over  after  default  in  the  pay- 
ment of  rent,  whether  the  lease  con- 
tains a  re-entry  clause  or  not.  Minn. 
Eev.  Laws,  §4038,  and  see  also  §3328; 
Seeger  v.  Smith,  74  Minn.  279,  77  N. 
W.  3;  Suchaneck  V.  Smith,  45  Minn. 
26,  47  N.  W.  397. 

87.  Ky. — Eads  v.  Eucker,  2  Dana 
111.  Minn. — Bartleson  v.  Munson,  105 
Minn.  348,  117  N.  W.  512.  Mo.— Loan 
V.  Smith,  76  Mo.  510;  De  Graw  v. 
Prior,  53  Mo.  313;  Orrick  v.  St.  Louis 
Public  Schools,  32  Mo.  315;  Jennings 
V.  Robinson,  82  Mo.  App.  544.  Va. 
Hurst  V.  Dulany,  84  Va.  701,  5  S.  E. 
802. 

Will  not  lie  against  landlord  when 
his  tenant  is  in  possession.  Jennings 
V.    Robinson,    82    Mo.    App.    544. 

88.  Fitzgerald  v.  Quinn,  165  111.  354, 
362,   46'  N.   E.   287. 

Thus,  "a  person  purchasing  and  tak- 
ing possession  in  good  faith  cannot  be 
turned  out  by  this  summary  remedy 
because  the  party  from  whom  he  pur- 
chased may,  years  before,  have  made 
an  unlawful  entry,  for  a  person  cannot 
be  guilty  of  an  unlawful  act  to  which 
he  was  not  a  party  and  of  which  he 
has  never  heard."  Fitzgerald  v. 
Quinn,  165  111.   354,  362,  46  N.  E.  287. 

A  party  who  participates  in  the  for- 
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cible  entry  upon  a  lot  in  the  peace- 
able possession  of  another  is  guilty 
at  the  same  moment  of  the  detainer, 
and  if  he  continue  to  support  and  as- 
sist the  party  entering  in  remaining 
upon  the  lot,  he  continues  the  detainer 
and  may  be  properly  joined  as  a  de- 
fendant in  the  action  for  forcible  en- 
try and  detainer.  Blumenthal  V. 
Waugh,  33  Mo.  181;  Tuttle  v.  Davis, 
48  Mo.  App.  9, 

89.  Peters  v.  Balke,  68  111.  App. 
587;  Newman  v.  Mackin,  13  Smed.  & 
M.   (Miss.)   383. 

While  it  is  the  settled  law  that  the 
plaintiff  in  an  action  of  forcible  entry 
and  detainer  must  show  that  the  defend- 
ant was  in  possession  of  the  property  at 
the  date  of  the  institution  of  the  suit,  it 
is  equally  well  settled  that  such  action 
may  be  maintained  against  the  defend- 
ant by  showing  that  he  took  forcible 
possession  and  placed  another  in  pos- 
session, whom  he  maintains  therein. 
"Were  the  law  otherwise  anyone  might 
commit  a  forcible  entry,  and  by  plac- 
ing immediately  thereafter  an  irre- 
sponsible person  into  possession  of  the 
premises,  and  maintaining  him  there 
for  his  own  benefit,  put  the  plaintiff 
to  the  costs  of  the  prosecution  in  re- 
gaining possession."  Tuttle  v.  Davis, 
48   Mo.   App.   9,   14. 

90.  Rehm  v.  Halverson,  197  111.  378, 
384,  64  N.  E.  388. 

91.  Pitkin    V.    Burch,    48    Vt.    521. 
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Grante©  in  Executory  Contract.  —  It  is  generally  provided  that  a  per- 
son, or  his  assignee,  who  has  taken  possession  of  land  under  an  execu- 
tory contract  for  the  sale  thereof  may  properly  be  sued  in  a  proceed- 
ing of  this  nature.''-  But  it  has  held  that  in  the  absence  of  statute  an 
action  of  forcible  detainer  cannot  be  maintained  by  a  vendor  of  real 
estate  against  a  purchaser  who  is  in  possession  under  his  contract  of 
purchase  and  has  made  default  in  a  payment  of  a  part  of  the  purchase 
price,  even  though  the  contract  provides  that  time  is  the  essence  of  the 
contract  and  that  a  failure  to  pay  promptly  as  the  payments  become 
due  shall  work  a  forfeiture  of  the  contract  and  entitle  the  vendor  to 
the  possession  of  the  land.''^ 

Settler  or  Occupier.  —  The  settler  or  occupier  of  land  without  color  of 
title  may  be  sued  in  actions  of  this  nature.®* 

Agents Forcible  entry  and  unlawful  detainer  will  lie  against  agent 

as  well  as  principal.®^ 

Owner  of  Premises.  —  The  action  will  even  lie  against  an  owner  where 
he  has  entered  unlawfully    upon    the    possession    of    his    tenant.''® 

Married  Women.  —  A  separate  action  cannot  be  maintained  against 
the  wife  for  the  possession  of  premises  held  jointly  by  herself  and 
husband,  the  legal  title  being  in  the  husband."^  Nor  is  the  wife  a 
necessary  party  defendant  where  transactions  were  by  the  husband  as 
trustee  for  his  wife  but  in  his  own  name."^ 

Heirs.  —  An  action  of  forcible  detainer  will  survive  against  the  heirs 
of  a  sole  defendant."" 

A  mortgagor  is  not  a  tenant  within  the  meaning  of  the  forcible  entry 
and  detainer  acts.^ 

Municipal  and  Quasi-Public  Corporations.  —  The  action  may  be  main- 
tained against  a  municipal,-  or  quasi-public  corporation.^ 


92.  111.— Jackson  v.  Warren,  32  111. 
331.  Mich.  —  Comp.  Laws,  1897, 
§11164;  Moody  v.  Seaman,  46  Mich. 
74,  8  N.  W.  711.  Miss.— Clark  v. 
Bourgeois,  86  Miss.  1,  38  So.  187; 
Loring  i\  Willis,  4  How.  383.  Tenn. 
Kedmond  v.  Bowles,  5  Sneed  548;  Sul- 
livan V.  Ivey,  2  Sneed  487;  Beard  v. 
Bricker,  2  Swan  50;  Hurt  v.  Owens, 
1   Shann.   Cas.   631. 

93.  Chicago  B.  &  Q.  E.  E.  Co.  v. 
Skupa,  16  Neb.  341,  20  N.  W.  393, 
distinguishing  Phelps  v.  Illinois  C-ent. 
E.  E.  Co.,  63  HI.  468,  on  the  ground 
that  the  latter  case  was  decided  under 
a  statute  expressly  providing  for  ac- 
tion in  cases  of  this  kind.  And  see 
also  Smith  v.  Kirchner,  7  Okla.  166, 
54  Pac.  439. 

94.  Cope  V.  Braden,  11  Okla.  291, 
67  Pac.  475.  See  the  title  "Public 
Lands. ' ' 

95.  Bailey  v.  Bailey,  61  Me.  361.  See 
the  title  "Principal  and  Agent." 


96.  Moore    v.    Douglass,    14   W.    Va. 

708. 

97.  Wheelan  v.  Fish,  2  HI.  App.  447, 
See  the  title  "Husband  and  Wife." 

98.  Williamson  v.  Paxton,  18  Gratt. 
(Va.)    475. 

99.  Eutter  v.  Maher,  147  111.  App. 
622,    625. 

1.  Clement  v.  Bennett,  70  Me.  207; 
Dunning  v.  Finson,  46  Me.  546.  See 
the   title    "Mortgages." 

2.  Eains  v.  City  of  Oshkosh.  14  Wis. 
372.  See  the  titles  "Corporations;" 
"Municipal  Corporations." 

The  action  will  lie  against  a  munici- 
pality where  it  holds  possession  of  a 
street  the  right  to  which  it  has  lost 
by  non-user  and  non-acceptance.  City 
of  Edwardsville  v.  Barnsback,  66  111. 
App.   381. 

3.  Bodwell  Water  Power  Co.  v.  Old 
Town   E.  Co.,  96   Me.   117,  51   Atl.  802. 
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C.  Joinder  and  JNIisjoinder.  —  If  there  are  two  plaintiffs  in  one 
action  of  unlawful  detainer,  unless  both  can  recover  there  is  a  mis- 
joinder.* In  the  absence  of  statute,^  parties  holding  in  severalty  can- 
not be  joined  as  defendants.*^ 

In  an  action  against  a  tenant  holding  over  after  the  expiration  of 
his  terra,  all  who  are  in  possession  under  the  tenant  may  and  should 
be  joined  with  him  as  defendants  if  the  undertenant  is  sought  to  be 
dispossessed.^ 

IV.  JOINDER  OF  CAUSES  OF  ACTION  AND  ELECTION  OF 
REMEDIES.  —  The  action  of  forcible  entry  and  unlawful  detainer 
cannot  be  joined  with  any  other  kind  of  action.* 

The  question  whether  a  claim  for  forcible  entry  and  one  for  unlaw- 
ful detainer  may  be  joined  is  treated  elsewhere  in  this  title.^ 

The  improper  joinder  of  two  causes  of  action  under  the  forcible  entry 
and  detainer  acts  is  not  ground  for  a  motion  to  dismiss  the  action, 
but  should  be  reached  by  motion  requiring  the  plaintiff  to  amend  his 
complaint  by  striking  out  one  or  the  other  of  such  causes  of  action.^'' 

A  party  may  elect  to  seek  his  remedy  by  this  summary  proceeding 
or  to  take  advantage  of  the  less  summary  methods,  but  in  bringing 


4.  Where  a  complaint  in  unlawful 
detainer  by  two  plaintiffs,  seeking  the 
recovery  of  the  whole  premises  de- 
tained by  defendant,  showed  that  the 
two  plaintiffs  were  each  separately  in 
possession  of  the  tract  of  land;  that 
each  rented  his  undivided  interest  in 
the  land  to  the  same  defendant,  but 
at  different  times  and  upon  different 
terms;  that  the  terms  of  each  lease 
had  expired,  and  that  each  plaintiff 
had  separately  demanded  possession  of 
the  undivided  interest  which  he  had 
rented  to  the  defendant,  and  that  the 
defendant  refused  to  deliver  possession 
after  such  demand.  Held,  that  it  was 
bad  on  demurrer  for  misjoinder  of  par- 
ties plaintiff.  Ware  V.  Warwick,  48 
Ala.  295. 

5.  Whenever  there  shall  have  been 
one  lease  for  the  whole  of  certain 
premises,  and  the  actual  possession 
therefor,  at  the  commencement  of  the 
suit,  shall  be  divided  into  severalty 
among  persons  with,  or  other  than  the 
lessee,  in  one  or  more  portions  or  par- 
cels, separately  or  severally  held  or 
occupied,  all  or  so  many  of  such  per- 
sons, with  the  lessee,  as  the  plaintiff 
may  elect,  may  be  joined  as  defend- 
ants in  one  suit,  and  the  recovery  shall 
be  several  according  as  their  actual 
holdings  shall  respectively  be  found 
to  be.     111.  Kev.  St.,  ch.  57,   §15. 

6.  Eeynolds  v.  Thomas,  17  111.  207; 
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Gould  V.  Hendriekson,  9  111.  App.  171; 
Kerr  v.  Phillips,  5  N.  J.  L.  818. 

7.  111.— Leindecker  v.  Waldron,  52 
111.  283;  Moses  v.  Loomis.  55  111.  App. 
342.  Minn. — Bagley  v.  Sternberg,  34 
Minn.  470,  26  N.  W.  602;  Judd  v.  Ar- 
nold, 31  Minn.  430,  18  N.  W.  151. 
Tenn. — Bird  v.  Fannan,  3  Head  12. 

An  under-tenant,  in  possession  of 
demised  premises  under  a  lease  from 
the  original  tenant,  cannot  lawfully 
be  dispossessed,  in  proceedings  under 
the  statutes  relating  to  forcible  entry 
and  unlawful  detainer,  by  the  landlord 
against  the  tenant,  to  which  such 
under-tenant  is  not  made  a  party. 
Bagley  v.  Sternberg,  34  Minn.  470,  26 
N.   W.    602. 

In  Illinois,  by  §15,  ch.  57,  the  land- 
lord has  a  joint  action  against  his 
lessee  and  those  holding  under  him, 
whenever  the  under-tenant  or  tenant 
holds  possession  without  right,  allow- 
ing a  judgment  against  the  lessee  when 
sued  with  the  sub-tenants,  although  he 
be  out  of  actual  possession.  Espen  V. 
Hinchliffe,  131  111.  468,  473,  23  N.  E. 
592. 

&.  Iowa  Code,  §4218;  Deneeke  v. 
Miller,  142  Iowa  486,  119  N.  W.  380; 
Herkimer  v.  Keeler,  109  Iowa  680,  81 
N.  W.  178;  Ow  v.  Wickham,  38  Kan. 
225,  16  Pac.  335.  See  the  title  "Plead- 
ing." 

9.  See  infra,  VII,  A,  2,  1. 

10.  Liddon  v.  Hodnett,  22  Fla.  271. 
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the  one  without  proceeding  to  judgment  thereon  he  is  not  held  to 
have  made  an  election  so  as  to  estop  him  from  amending  his  petition 
so  as  to  convert  it  into  the  other." 

V.  WHEN  RIGHT  OF  ACTION  ACCRUES  AND  ABATEMENT 
THEREOF.  —  The  right  of  action  for  forcible  entry  accrues  the  mo- 
ment such  entry  is  made/-  whereas,  when  the  entry  is  made  peaceably 
and  without  force,  it  is  the  detention  alone  that  is  unlawful  and 
tortious,  and  no  right  of  action  exists  until  after  demand  for  pos- 
session.^^ A  considerable  lapse  of  time  between  notice  and  the  action 
acts  as  a  waiver  of  notice  and  the  action  will  be  dismissed.^* 

Actions  for  forcible  entry  and  detainer,  or  forcible  detainer,  arc 
commenced  by  the  filing  of  complaint  and  causing  summons  to  issue 
thereon,  and  such  actions  are  not  deemed  to  be  commenced  until  sum- 
mons has  issued,  and  this  regardless  of  the  date  when  the  complaint 
was  verified.^^ 

Where  it  appears  that  the  order  of  the  Secretary  of  the  Interior 
finally  disposing  of  a  contest  between  the  parties  is  dated  prior  to  the 
service  of  notice  in  an  action  of  forcible  entry  and  detainer,  such 
notice  is  not  premature,  although  the  fact  of  such  decision  is  not 
known  to  the  parties  at  the  time  of  service  thereof.^'' 

The  action  will  not  lie  before  the  lawful  possession  has  terminated," 
and  if  upon  the  trial  it  is  ascertained  that  the  term  for  which  the 
real  estate  was  leased  has  not  yet  expired,  the  cause  should  be  dis- 
missed at  the  costs  of  the  plaintiff  in  the  action.^« 


11.  Denecke  v.  Miller,  142  Iowa  486, 
119  N.  W.  380.  See  generally  the  title 
•♦Choice   and   Election   of  Remedies." 

12}.  Fitagerald  v.  Quinn,  165  111. 
354,  46  N.  E.  287;  Nauman  v.  Burch, 
91  111.  App.  48;  Thomasson  v.  Wilson, 
46  111.  App.  398,  403. 

13.  Thomasson  V.  Wilson,  146  111. 
384,  34  N.  E.  432;  s.  c,  46  111.  App. 
398,  403. 

14.  New  V.  Collins,  21  Okla.  430, 
96  Pae.  607. 

A  delay  from  the  thirtieth  day  of 
June  to  the  twenty-seventh  of  July  of 
the  same  year  before  instituting  an 
action  of  forcible  entry  and  detainer, 
after  notice,  is  not  such  an  unreason- 
able delay  as  to  prevent  the  action 
being  based  on  the  notice  then  served. 
Best  V.  Frazier,  16  Okla.  523,  85  Pac. 
1119. 

Notice  served  ten  months  before  ac- 
tion too  remote.  New  V.  Collins,  21 
Okla.  430,   96  Pac.   607. 

15.  Greenameyer  v.  Coats,  12  Okla. 
452,  72  Pac.  377. 

16.  Best  V.  Frazier,  16  Okla.  523, 
85   Pac.    1119. 

17.  Kellogg  V.  Lewis,  28  Kan.  535; 


Williamson  v.  Paxton,  18  Gratt.    (Va.) 
475. 

A  lease  expires  on  the  last  day  of 
September;  demand  is  made  on  the 
ninth  of  October  following  and  pos- 
session refused;  on  the  same  day,  but 
after  the  refusal,  suit  is  brought  to 
recover  possession.  Held  that  the  suit 
was  not  prematurely  brought.  Spear 
V.  Lomax,  42  Ala.  576,  588. 

Where  under  the  award  of  an  arbi- 
trator certain  premises  were  to  be  sur- 
rendered on  the  ninth  of  the  month 
and  under  statute  defendant  had  six 
days  to  remove,  an  action  brought  on 
the  tenth  was  held  premature.  Kay  V. 
Armstrong,  4  Cal.  208. 

Proceedings  cannot  be  commenced 
until  rent  is  fully  earned.  Barber  v. 
Stone,  104  Mich.   90,  62   N.  W.   139. 

By  Maine  Rev.  St.,  code  17,  §1,  it 
is  provided  that  the  sale  of  intoxicat- 
ing liquors  by  the  tenant  on  the  leased 
premises  will  work  such  a  forfeiture 
of  the  lease  that  the  action  for  forci- 
ble entry  and  detainer  may  be  brought 
by  the  owner  at  once.  Small  V.  Clark, 
97  Me.  304,  54  Atl.  758. 

18.  Ogg  V.  Shehan,  17  Neb.  323,  22 
N.  W.  556. 
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The  action  of  forcible  entry  and  detainer  does  not  abate  by  the 
death  of  one  of  the  plaintiffs,^^  nor  by  a  subsequent  entry  and  pos- 
session of  the  premises  by  the  plaintiff,  he  still  being  entitled  to  judg- 
ment for  costs,  rent  and  damages.^'' 

VI.  JURISDICTION.  —  Under  the  statutes  and  holdings  in  the 
various  states  the  jurisdiction  of  actions  of  this  character  is  vested  in 
the  justice,-^  district,--  justice  or  court  of  record,-^  justice,  municipal 
and  police  courts.-* 

As  the  question  of  unlawful  detention  is  alone  involved,  constitu- 
tional or  statutory  provisions  limiting  the  jurisdiction  of  the  justices 
of  the  peace  to  a  certain  sum  do  not  apply.-^ 

Inasmuch  as  the  question  of  title  cannot  be  raised  or  tried  in  an 
action  of  forcible  entry  and  detainer,  the  filing  of  an  answer  setting 
up  the  title,  or  claiming  an  equitable  right  to  declare  a  resulting  trust, 
will  not  divest  the  court  of  jurisdiction.-*'  Nor  will  jurisdiction  be 
lost  when  conflicting  evidence  as  to  title  is  brought  out  at  the  trial.-^ 


19.  Carlisle  &  Keyser  v.  Bawlings, 
IS  Mo.  16'6,  stating  as  the  reason  for 
the  holding  that  if  the  suit  should  be 
abated  and  the  plaintiff  compelled  to 
begin  again,  he  would  recover  only 
what  he  could  have  recovered  in  the 
former  action.  And  see  Keyser  v. 
Eawlings,  22  Mo.  126.  See  the  titles 
"Removal  of  Cause;"  "Survival." 

20.  Hebron  Church  V.  Adams,  121 
Mass.    257. 

21.  Ala.— Civ.  Code,  §4260;  Nicrosi 
V.  Phillipi,  91  Ala.  299,  8  So.  561. 
Cal.— O 'Callaghan  p.  Booth,  6  Cal.  63. 
Del. — Laws  of  Del.,  ch.  CI,  §4.  Ga- 
Code,  §4823.  111.— Mark  v.  Schumann 
Piano  Co.,  105  111.  App.  490.  Ind. 
Blair  v.  Porter,  12  Ind.  App.  296,  38 
N.  E.  874,  40  N.  E.  81.  la.— Herkimer 
V.  Keeler,  109  Iowa  680,  685,  81  N. 
W.  178.  See  Code,  §4211.  Kan.— Gen. 
St.,  1909,  §6528.  Ky.— Johnson  V.  Er- 
wine,  3  Mete.  251.  Minn. — Rev.  Laws, 
§4040.  Neb.— Comp.  St.,  §7524;  Blach- 
ford  V.  Frenzer,  44  Neb.  829,  62  N.  W. 
1101.  Okla.— Wilson  St.,  5086;  Welchi 
V.  Johnson,  27  Okla.  518,  112  Pac.  989; 
Bowman  v.  Bilby,  24  Okla.  735,  104 
Pac.  1078;  McDonald  r.  Stiles,  7  Okla. 
327,  54  Pac.  487.  Tenn. — Shann.  Anno. 
Code,  189'6,  §5095.  Vt.— Barton  v. 
Learned,   26   Vt.    192. 

Where  no  justice  in  precinct  action 
before  one  in  adjoining.  Sanchez  v. 
Candelaria,   5   N.   M.   400,   23   Pac.   239. 

Appearance  gives  the  justice  juris- 
diction. McAnish  v.  Grant,  44  Ore. 
57,  44  Pac.  396. 

Before    any    justice    of    the    county 
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Scott   V.   Willis,    122    Inl.    1,    22    N.    E. 
786. 

22.  Strozzi  v.  Wines,  24  Nev.  389, 
55  Pac.  828,  57  Pac.  832. 

23.  Ind. — College  Corner,  etc.  Co.  v. 
Moss,  92  Ind.  119.  la. — Denecke  f. 
Miller,  142  Iowa  486,  119  N.  W.  380. 
And  see  Code,  §4211.  Mich. — Comp. 
Laws,  1897,  §11165. 

24.  Me.  Rev.  St.,   ch.  96,   §3. 

A  mayor  when  by  statute  acting  as 
a  justice  may  hear.  Polle  v.  Rouse, 
73  Miss.  713,  19  So.  481. 

So  also  a  probate  court  when  exer- 
cising the  power  of  a  justice  court  will 
have  jurisdiction.  Okla.  St.,  1893,  art. 
15,  ch.  18,  §1562;  Anderson  v.  Fergu- 
son &  Jaring,  12  Okla.  307,  71  Pac. 
225;  McCIung  v.  Penny,  11  Okla.  474, 
69  Pac.  499. 

25.  Ala^.— Beck  v.  Glenn,  69  Ala. 
121,  126;  Ward  r.  Lewis,  1  Stew.  26. 
Cal.— Hart  V.  Moon,  6  Cal.  161.  Colo. 
Kelly  r.  Hallaek  Lumb.  &  Mfg.  Co., 
23  Colo.  221,  43  Pac.  1003.  HI.— Mark 
V.  Schumann  Piano  Co.,  105  111.  App. 
490;  Hannigan  l\  Mossier,  44  111.  App. 
117.  Ind.— Scott  v.  Willis,  122  Ind.  1, 
22  N.  E.  786;  Sturgeon  v.  Kitchens, 
22  Ind.  107.  la. — Herkimer  v.  Keeler, 
109  Iowa  680,  685,  81  N.  W.  178.  Mo. 
Silvey  V.  Summer,  61  Mo.  253.  Vt. 
Weston  V.  Haley,  27  Vt.  283. 

26.  McQuiston  r.  Walton,  12  Okla. 
130,  69  Pac.  1048;  McClung  v.  Penny, 
11   Okla.   474,   69   Pac.   499. 

27.  Burrus  t\  Funk,  29  Okla.  677, 
119  Pac.  976;  Powers  V.  Myers,  25 
Okla.    165,    105   Pac.    674. 
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VII.  THE  PLEADINGS.  —  A.  Complaint  or  Affidavit.  —  1. 
Necessity  for.  —  There  must  be  a  complaint,-^  in  writing-''  and  sworn 
to,^°  setting  out  the  essential  elements  of  the  action. 

2.  Form  and  Essential  Requisites.  —  a.  General  Statement.  —  In 
the  absence  of  statute  there  is  no  precise  form  for  the  complaint  in 
actions  of  forcible  entry  and  detainer,  nor  ought  unreasonable  strict- 
ness to  be  required.  It  is  enough  if  the  complaint  show  the  existence 
of  the  essentials  to  the  right  to  bring  the  action,^!  and  in  substantially 
the  words  of  the  statute.^^     But  where  the  statute  upon  which  the 


28.  HI.— French  v.  Wilier,  126  111. 
611,  18  N.  E.  811;  Eedfern  v.  Botham. 
70  111.  App.  253;  Eckels  v.  Wolf,  55 
111.  App.  310;  Abbott  v.  Kruse,  37  111. 
App.  549.  Kan.— Gen.  St.,  1909,  §6532. 
Mich.  — Comp.  Laws,  1897,  §11155. 
Minn.  —  Eev.  Laws,  §4040. 

"The  statement  in  the  transcript, 
of  a  'complaint  filed,'  is  not  sufficient 
to  take  the  place  of  the  writing  that 
the  statute  requires  must  be  filed  with 
the  justice  in  order  to  confer  jurisdic- 
tion." Eedfern  v.  Botham,  70  IlL 
App.  253. 

29.  Steele  v.  Grand  Trunk  Junction 
E.  Co.,  125  111.  385,  17  N.  E.  483;  Kan. 
Gen.  St.,  1909,  §6532. 

No  written  complaint  required  in 
Tennessee.  Butcher,  v.  Palmer,  1  Heisk. 
431;  Settle  v.  Settle,  10  Humph.  504. 

30.  Iowa  Code,  §4212;  Kan.  Gen. 
St.,   1909,    §6532. 

31.  Alaska.  —  Code,  §1017.  Ark. 
Winkler  v.  Massengill,  66  Ark.  145,  49 
S.  W.  494.  Cal.— Holland  v.  Green, 
62  Cal.  67.  111.— Dunne  v.  Trustees  of 
Schools,  39'  111.  578;  Smith  V.  Killeck, 
10  111.  293;  Whitaker  v.  Gautier,  8  111. 
443;  Ballance  v.  Curtenius,  8  111.  449; 
Ballance  v.  Fortier,  8  111.  291;  Wells  v\ 
Hogan,  1  111.  337.  Mass. — Eev.  Laws, 
eh.  181,  §9.  Mich. — Moody  v.  Seaman, 
46  Mich.  74,  8  N.  W.  711;  Caswell  v. 
Ward,  2  Dougl.  374.  Mo. — Alexander 
V.  Westcott,  37  Mo.  108;  Ish  v.  Chilton, 
26  Mo.  256;  Shantz  &  Kroff  V.  Eey- 
nolds,  70  Mo.  App.  668;  Hinniger  v. 
Trax,  67  Mo.  App.  521;  Meriwether  v. 
Howe,  48  Mo.  App.  148.  Okla. — Eice 
v.  West,  33  Pac.  706.  Tex. — Lasater 
17.  Fant  (Tex.  Civ.  App.),  43  S.  W. 
321;  Emerson  v.  Emerson  (Tex.  Civ. 
App.),  35  S.  W.  425.  Wis.— Dengate  v. 
Stirmell,  72  Wis.  168,  39  N.  W.  374; 
Cox  r.  Groshong,  1  -Pinn.   307. 

"There  is  no  reason  for  exempting 
actions  of  unlawful  detainer  from  the 
rule  that  one's  case  must  be  put  in 
the   statement  or  petition   as   it    exists 


in  order  to  avoid  a  failure  of  proof." 
Eussell  17.  McCartney,  21  Mo.  App.  544. 

Fop  examples  of  sufficient  and  de- 
fective complaints,  see  the  following 
cases:  Ferguson  V.  Carter,  40  Ala. 
607;  Cunningham  v.  Green,  3  Ala.  127. 

A  count  that  the  defendant  "en- 
tered on  said  lands  peaceably,  and  by 
force  of  threats  detains  the  same," 
states  a  sufficient  ground  of  action. 
Ladd  V.  Dubroea,  45  Ala.  421,  427. 

If  action  is  for  forcible  entry  and 
detainer,  the  affidavit  must  correspond 
with  that  form  of  action;  if  for  un- 
lawful detainer,  it  must  be  framed 
accordingly.  MoGuire  v.  Cook,  13  Ark. 
448,  460;  Snmner  v.  Spencer,  9  Ark. 
441. 

In  Bush  V.  Dunham,  4  Mich.  339, 
345,  Green,  J.,  suggests  the  following 
general      form      for      the      complaint: 

" County,  ss.:     H.  W.  B.,  being 

duly  sworn,  makes  complaint,  and  on 
his  oath  says,  that  heretofore,  to-wit, 
on  the  —  day  of  — ,  A.  D.  — ,  he  was 
in  the  quiet  and  peaceable  possession 
of  the    following   described   lands    and 

premises,    situated    in    ,    in    the 

county  aforesaid,  to-wit:  (here  describe 
the  premises  with  sufficient  certainty), 
and  that  on  the  day  and  year  last 
aforesaid,  J.  D.  unlawfully  and  with 
force  and  violence,  entered  into  the 
said  lands  and  premises,  and  ejected 
and  expelled  this  complainant  there- 
from, and  has  ever  since  continued 
and  is  now  in  the  possession,  contrary 
to  the  statute  in  such  case  made  and 
provided,  and  that  this  complainant  is 
well  entitled  to  the  possession  thereof, 
wherefore  he  prays  that  he  may  be  re- 
stored to  the  possession  of  the  same." 
Statutory  form  of  complaint.  Miss. 
Code,  1906,   §5041. 

Great  strictness  is  not  required  in 
the  pleadings  in  these  cases  in  justice 
courts.  Witte  v.  Quinn,  38  Mo.  App. 
681,  687. 

32.     m.— Martensi   v.    Fields,    17    HI. 
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action  is  founded  is  penal  in  its  nature,  great  strictness  of  allegation 
is  required,''^  A  complaint  for  forcible  entry  and  detainer  must  dis- 
close enough  on  its  face  to  give  the  court  jurisdiction  without  a  resort 
to  parol  testimony.^* 

.  In  an  action  of  unlawful  detainer,  brought  by  a  judgment  debtor, 
to  recover  lands  which  have  been  sold  under  execution  against  him, 
and  which  he  has  attempted  to  redeem,  the  pleadings  are  the  same  as 
in  an  ordinary  action  of  that  kind.^^ 

The  complaint  should  contain  no  allegations  relative  to  personal 
property.^*^ 

The  cases  are  not  in  accord  as  to  whether  different  counts  for 
forcible  entry  and  detainer,  and  unlawful  detainer  may  be  united  in 
the  same  complaint  or  whether  separate  complaints    may  be    filed.^^ 

b.  Averment  of  Possession  in  Plaintiff.  —  The  complaint  must  show 
that  plaintiff  had  possession  or  was  entitled  thereto  at  the  time  of 
defendant's  entry  or  wrongful  holding.^*     But  a  complaint  that  sets 


App.  483.  Neb. — Blachford  v.  Prenzer,  | 
44  Neb.  829,  62  N.  W.  1101;  Locke  vJ 
Skow,  3  Neb.  (Unof.)  299,  91  N.  W. 
572.  Okla.— Schlegel  v.  Link,  25  Okla. 
263,  105  Pac.  652;  Greenameyer  v. 
Coate,  12  Okla.  452,  72  Pac.  377.  Wis. 
Jarvis  v.   Hamilton,  16  Wis.   574. 

33.  A  statute  authorizing  the  owner 
of  a  building  or  tenament  to  maintain 
the  summary  process  of  forcible  entry 
and  detainer  to  eject  a  lawful  tenant 
or  occupant  because  of  his  using  the 
premises  for  any  purposes  denominated 
a  common  nuisance  in  the  statute,  is 
penal  in  its  nature  and  requires  strict- 
ness of  allegation  in  the  use  of  such 
process.  Eveleth  v.  Gill,  97  Me.  315, 
54  Atl.  756. 

A  mere  general  statement  in  the  dec- 
laration in  a  forcible  entry  and  de- 
tainer process,  that  the  defendant  had 
lawful  entry  into  the  lands  and  tena- 
ments  of  the  plaintiff  and  that  his 
"estate  in  the  premises  was  deter- 
mined" on  a  given  date,  is  not  a 
sufficient  statement  of  a  case  under 
such  a  statute  as  mentioned  above. 
Eveleth  v.  Gill,  97  Me.  315,  54  Atl.  756. 

34.  Treat    v.   Bent,  51   Me.   478. 

35.  Jonsen  v.  Nabring,  50  Ala.  392. 

36.  Gillam   v.    Sigman,    29    Cal.    637. 

37.  See  Littleton  v.  Clayton,  77  Ala. 
571,  574,  holding  that  either  method 
of  procedure  may  be  proper.  And  see 
also  Keer  v.  O'Keefe,  138  Cal.  415,  17 
Pac.  447,  where  the  complaint  was  held 
not  demurrable  because  the  unlawful 
entry  and  forcible  detainer  were  al- 
leged  in   one   count. 

But    see    M«Guire    v.    Cook,    13    Ark. 
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448,  460,  where  it  was  held  that  by 
reason  of  the  fact  that  in  forcible 
entry  and  detainer,  force  is  the  gist  of 
the  action  and  because  unlawful  de- 
tainer is  founded  on  a  breach  of  the 
contract,  it  would  seem  that  forcible 
entry  and  unlawful  detainer  should 
not  be  joined  where  the  premises 
sought  to  be  recovered  are  one  and 
the  same  thing.  And  see  to  the  same 
effect,  Liddon  v.  Hodnett,  22  Fla.  271, 
277. 

38.  Ala. — Walters  v.  Eogers,  9  Ala. 
834.  Alaska.— Code,  §1017.  Ark.— 
Frank  v.  Hedrick,  18  Ark.  304;  Mc- 
Guire  v.  Cook,  13  Ark.  448,  456.  Cal. 
Knowles  v.  Crocker  Estate  Co.,  125 
Cal.  264,  57  Pac.  998;  Cummins  V. 
Scott,  23  Cal.  526;  Cronise  v.  Garghill, 
4  Cal.  120.  Conn. — Phelps  v.  Baldwin, 
17  Conn.  209.  111.— Kev.  St.,  ch.  57, 
§5;  W'hitaker  v.  Gautier,  8  111.  443. 
Mich.— Bryan  V.  Smith,  10  Mich.  229; 
Bush  V.  Dunham,  4  Mich.  339.  Mont. 
Kennedy  v.  Dickie,  27  Mont.  70,  77,  69 
Pac.  672.  N.  J. — Corlies  v.  Corlies, 
17  N.  J.  L.  167w  Ore. — Heiney  v. 
Heiney,  43  Ore.  577,  73  Pac.  1038. 
Utah. — Holladay  Ooal  Co.  v.  Kirker, 
20  Utah  192,  57  Pac.  882;  Barnes  v. 
Cox,  12  Utah  47,  41  Pac.  557.  _ 

An  averment  in  the  complaint  that 
on  a  certain  day  the  plaintiff  was  in 
possession  of  the  premises,  and  that, 
on  the  day  following,  the  defendant 
entered  into  possession,  is  not  a  suffi- 
cient averment  that  the  plaintiff  was 
in  possession  at  the  time  of  the  alleged 
unlawful  entry.  Spurck  v.  Forsyth, 
40   111.   438. 
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forth  the  facts  constituting  title  and  right  of  possession  and  the  un- 
lawful detention,  is  sufficient  without  alleging  the  legal  conclusion  that 
plaintiif  is  the  owner  of  and  entitled  to  possession,  or  that  the  possession 
is  wrongfully  detained  from  him.^^  Nor  will  it  suffice  to  allege  that 
he  was  seized.^" 

While  an  allegation  that  a  party  is  entitled  to  possession  is  usually 
a  mere  conclusion  of  law;  in  actions  for  forcible  detainer  such  an 
allegation  is  sufficient,  without  setting  out  the  facts  upon  which  it  is 
based.  This  difference  results  from  the  peculiar  nature  of  the  action 
and  of  the  issues  that  can  be  presented/^  In  a  jurisdiction  requiring 
actual  possession  if  complaint  shows  an  actual  peaceable  possession  in 
plaintiff,  it  will  be  sufficient  without  the  use  of  the  word  "actual,"  but 
it  is  better  to  use  the  statutory  form.*-  While  the  words  "peaceable 
possession"  are  not  identical  with  "actual  possession"  it  is  sufficient 
to  support  proof  of  actual  possession.*^  An  allegation  that  the  plaintiff 
is  "possessed  of  an  interest"  in  the  premises  does  not  imply  with 
reasonable  certainty  that  he  is  in  actual  possession,**  and  an  allegation 


39.  Miller  v.  Hall,  14  Colo.  App. 
367,  60  Pac.  194;  Lee  v.  Stiles,  21 
Conn.  500. 

Complaint  merely  alleging  that 
plaintiff  is  entitled  to  the  immediate 
possession  of  the  premises,  and  that 
defendant  unlawfully  detains  tho 
same,  held  insufficient,.  Andrae  V. 
Heinritz,  19  Mo.  310.  But  a  complaint 
charging  that  the  plaintiff  was  "law- 
fully possessed"  of  the  premises 
in  controversy,  and  that  the  defendant 
"unlawfully  entered  and  detained  the 
same,"  and  was  thereby  guilty  of  for- 
cible entry  and  detainer,  held  suffi- 
cient.    Wade  V.   McMillen,   29   Mo.   18. 

It  is  not  sufficient  to  allege  that  the 
plaintiff  is  lawfully  entitled  to  the 
possession.  MeGuire  t\  Cook,  13  Ark. 
448,  459. 

In  Engels  v.  Mitchell,  30  Minn.  122, 
14  N.  W.  510,  it  is  held  that  the  com- 
plaint need  not  state  that  plaintiff  is 
the  owner,  or  that  he  is  entitled  to 
the  possession  of  the  demised  prem- 
ises, if  it  show  a  leasing  by  him  to 
defendant,  and  an  entry  and  posses- 
sion by  the  latter  under  such  leasing; 
the  court  in  its  opinion  saying:  "The 
allegation  that  plaintiff  is  entitled  to 
the  possession  is  a  proper  one  to  make 
in  the  complaint  in  actions  of  this 
character.  But  it  is  not  necessary  that 
the  right  to  possession  should  be  ex- 
pressly alleged,  if  the  facts  stated 
show  the  right  to  be  in  the  plaintiff." 

40.  In  this  country,  where  title  to 
lands  pass  by  deed,  not  by  livery,  the 
term,  seizen  does  not  necessarily  imply 


possession,  but  there  may  be  a  con- 
structive seizen  which  is  only  the  right 
to  the  possession.  McGuire  v.  Cook, 
13  Ark.  448,  459. 

In  an  action  of  unlawful  detainer, 
where  the  plaintiff  claimed  under  a 
decree  in  connection  with  a  certificate 
of  purchase  and  the  only  allegation  in 
the  complaint  concerning  the  nature 
or  provision  of  the  decree  was  "that 
under  and  by  virtue  of  being  the  owner 
of  said  certificate,  and  under  the  power 
and  authority  of  the  district  court  of 
said  county,  and  the  decree  upon  which 
said  certificate  of  sale  was  issued,  this 
plaintiff  is  entitled  to  the  possession 
of  said  lode,  with  all  appurtenances," 
held  to  be  simply  a  conclusion  of  law 
and  not  sufficient  to  constitute  a  cause 
of  action.  Laffey  v.  Chapman,  9  Colo. 
304,   12   Pac.   152. 

Where  the  complainant  averred  that 
the  defendants  entered  upon  the  land 
belonging  to  the  complainant,  and  put 
him  out  of  possession  thereof,  it  was 
held  that  by  this  averment  it  suffi- 
ciently appeared  that  the  complainant 
was  in  possession  at  the  time  of  the 
act  complained  of.  Lee  f.  Stiles,  21 
Conn.    500. 

41.  Kennedy  v.  Dickie,  27  Mont. 
70,  77,  69  Pac.  672. 

42.  More  P.  Del  Valle,  28  Cal.  170, 
174. 

43.  Lewis  v.  Yoakum  (Tex..  Civ. 
App.),  32  S.  W.  237. 

44.  Townsend  v.  Van  Aspen,  38  Ala. 
572. 
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that  plaintiff  is  owner  of  the  fee  simple  is  insufficient  to  show  such 
possession  as  to  warrant  recovery.*''  Where  a  complaint  is  filed,  which 
is  sufficient  on  its  face,  the  fact  that  it  contains  the  allegation  that 
the  plaintiff  is  the  owner  of  the  premises  therein  described,  will  be 
treated  as  descriptive  of  his  right  of  possession,  and  not  as  raising  the 
question  of  title.*^ 

Omission  to  show  possession  is  demurrable.*^  And  in  an  early  case 
it  was  held  that  such  an  error  is  not  cured  by  verdict.** 

c.  Allegation  of  Interest  or  Estate.  —  It  has  been  held  that  the 
complaint  should  show  the  interest  or  estate  which  the  plaintiff  claims 
in  the  premises,*^  but  mere  conclusion  will  not  suffice.'"  Averment  of 
ownership  has  been  held  unnecessary,  however,  where  the  action  was 
for  forcible  entry.-^^ 

It  is  not  necessary  "to  the  sufficiency  of  a  complaint  in  a  case  of 
unlawful  detainer  to  set  out  or  aver  the  lease  or  contract  establishing 
the  relation  of  landlord  and  tenant  between  the  parties.  "^^ 


45.  McGrew  v.  Lamb,  31  Wash.  485, 
72   Pac.   100. 

46.  McClung  v.  Penny,  11  Okla.  474, 
69   Pac.   499. 

47.  Walters  v.  Eogers,  9  Ala.  834; 
Knowles  v.  Crocker  Estate  Co.,  125 
Cal.   264,   57   Pac.   998. 

48.  Phelps  V.  Baldwin,  17  Conn. 
209. 

49.  Ala. — Walters  v.  Rogers,  9  Ala. 
834  N.  J.— Wall  v.  Hunt,  9  N.  J.  L. 
37;  Banks  v.  Murray,  5  N.  J.  L.  849; 
Van  Auken  v.  Decker,  2  N.  J.  L.  99. 
N.  Y. — Potter  v.  New  York  City  Bap- 
tist Soc,  23  Misc.  671,  52  N.  Y.  Supp. 
294. 

An  allegation  that  the  complainant 
had  lawful  and  peaceable  possession 
of  the  land  for  a  term  of  years  is 
an  allegation  of  such  an  estate  as  will 
support  the  action.  McEae  V.  Tillman, 
6  Ala.  486.  See  also  House  v.  Camp, 
32  Ala.  541. 

Complaint  alleging  possession  of 
premises  "as  a  tenant  for  years  of  a 
leasehold  estate  not  yet  ended"  has 
been  held  sufficient.  Berry  V.  Wil- 
liams, 21  N.  J.  L.  423,  427. 

That  the  claim  does  not  correctly 
describe  the  character  of  the  posses- 
sion, to  which  plaintiff  is  entitled  is 
not  necessarily  fatal  to  a  recovery. 
McHose  V.  South  St.  Louis  Fire  Ins. 
Co.,  4   Mo.  App.   514. 

But  action  has  been  permitted 
though  interest  has  not  been  described 
in  forcible  entry  proceedings  if  the 
complaint  sufficiently  shows  that  plain- 
tiff     was      in      peaceable      possession. 
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Waterbury  r.  Deckelmann,  50  App. 
Div.  434,  64  N.  Y.  Supp.  60;  Crane  v. 
Van   Derveer,   60    N.   Y.   Supp.    1040. 

A  petition  reciting  merely  that  the 
applicant  "is  the  tenant  of  the  prem- 
ises pursuant  to  an  agreement  with 
the  landlord"  is  not  sufficient.  Fuchs 
r.  Cohen,  19  N.  Y.  Supp.  236,  the  court 
saying:  "Whether  the  applicant  was 
tenant  for  years,  or  from  year  to  year, 
or  from  month  to  month,  or  at  will, 
or  at  sufferance,  is  not  indicated  by 
the  petition;  wherein  therefore  is  not 
a  description  of  the  interest  of  the 
petitioner,  but,  at  most,  an  allegation 
that  she  had  some  interest  which  en- 
titled her  to  the  possession."  An  alle- 
gation of  interest  is  not  equivalent  to 
a  description. 

In  Washington  the  complaint  should 
embody  an  abstract  of  title.  McGrew 
V.  Lamb,  31  Wash.  485,  72  Pac.  100. 

50.  Thus  an  allegation  that  the 
complainant  "had  a  good  and  legal 
right  and  estate  to  said  premises  and 
that  he  still  has  a  legal  right  to  the 
possession  of  said  premises"  has  been 
held  insufficient.  People  V.  Field,  58 
Barb.   (N.  Y.)   270. 

51.  Cal.— More  v.  Del  Valle,  28  Cal. 
170,  174.  111. — Spurek  v.  Forsyth,  40 
111.  438.  Ore. — Heiney  v.  Ileiney,  43 
Ore.  577,  73  Pac.  1038.  Tenn.— Rhodes 
V.  Comer,  2  Sneed  40.  Utah.— Holla- 
day  Coal  Co.  V.  Ivirker.  20  Utah  192, 
57  Pac.  882.  Wis. — Eastman'  v.  White, 
3  Pinn.   180. 

52.  Ala.  Code,  §3300;  Spear  r.  Lo- 
max,  42  Ala.  576,  585. 
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d.  Allegations  as  io  Entry  or  Holding.  — The  complaint  must 
either  allege  that  the  entry  was  forcible  or  the  detainer  unlawful,  or 
state  facts  sufficient  to  bring  the  complaint  within  the  statute.^^  It 
has  been  held  to  be  necessary  to  show  distinctly  in  the  complaint  for 
forcible  entry  and  detainer,  that  tlie  defendant  entered  upon  the  pos- 
session of  the  plaintiff ;  and  in  reference  to  an  allegation  in  respect 
thereto,  the  pleading  is  to  be  construed  most  strongly  against  the 
pleader'/*  To  make  a  case  of  unlawful  detainer,  tlie  plaintiff  must 
show  that  the  premises  were  wrongly  detained  at  the  institution  of  the 
action,  and  it  is  better  pleading  to  aver  that  fact.^^  The  precise  day 
of  entry  is  immaterial  and  need  not  be  averred.^''  If  the  possession  of 
the  one  and  the  entry  of  the  other  is  averred  as  being  on  the  same 
day,  it  will  be  tantamount  to  an  averment  that  the  defendant  entered 
on  the  possession  of  the  plaintiff."  An  allegation  of  forcible  entry  is 
not  sufficient  to  cover  forcible  detainer.'^ 

While  it  is  not  necessary  in  a  complaint  of  forcible  entry  and  un- 
lawful detainer  to  aver  that  the  defendant,  after  entering  upon  the 
premises,  warned  all  other  persons,  especially  the  plaintiff,  to  keep 
off  of  the  premises,  yet  when  averred  in  the  complaint,  there  is  no 
error  in  refusing  to  strike  the  same  on  motion  of  the  defendant.^" 

e.  Allegation  as  to  Parties.  —  A  complaint  is  not  jurisdictionally 
defective  in  omitting  the  name  of  the  defendant  from  the  body  of 
the  instrument  if  there  is  enough  in  it  to  supply  the  name  f""  nor  will 


53.  Alaska.— Code,  §1017.  Conn.— 
Bull  V.  Olcott,  2  Eoot  472.  Ga.— Mc- 
Alpin  v.  Purse,  86  Ga.  271,  12  S.  E. 
412.  ni.— Eev.  St.,  ch.  57,  §5.  Ind. 
Boxley  v.  Collins,  4  Blackf.  320.  Me. 
Woodman  v.  Eanger,  30  Me.  180. 
Mich.— Comp.  Laws,  1S97,  §11155. 
Neb,— Moore  v.  Parker,  59  Neb.  29, 
80  N.  W.  43;  Blackford  f.  Frenzer, 
44  Neb.  829,  62  N.  W.  1101;  Blaco  V. 
Haller,  9  Neb.  149,  1  N.  W.  978.  Ore. 
Heiney  V.  Heiney,  43  Ore.  577,  73  Pac. 
1038.  Tex. — Lasater  v.  Fant  (Tex. 
Civ.  App.),  43  S.  W.  321.  Utah.— 
Barnes  v.  Cox,  12  Utah  47,  41  Pae. 
557. 

One  of  the  essential  allegations  of 
such  a  complaint  is  that  the  defendant 
by  force  or  by  menaces  and  threats 
of  violence  unlawfully  holds  and  keeps 
possession  of  the  real  estate.  Kennedy 
V.  Dickie,  27  Mont.  70,  77,  69  Pac 
672. 

Must  show  facts  to  constitute  either 
forcible  entry  or  forcible  detainer. 
Morse  v.  Boyde,  11  Mont.  247,  249,  28 
Pac.    260. 

Need  not  state  circumstances  of  en- 
try, but  simple  fact  of  withholding. 
Harms  v.   Stier,   70  111,   App.   213. 

54.     Spurck   v.    Forsyth,    40    111.    438. 


Contra,  Sanchez   v.  Luna,  1  N.  M.   238. 

55.  Champ  Spring  Co.  v.  Eoth  Tool 
Co.,  66  Mo.  App.  518,  523,  70  S.  W. 
506. 

Objection  to  the  failure  to  do  so  will 
be  deemed  waived  unless  a  point  is 
made  against  sufficiency  of  the  com- 
plaint at  the  trial.  Champ  Spring  Co. 
V.  Eoth  Tool  Co.,  96  Mo.  App.  518,  523, 
70   S.  W,   506, 

56.  Spurck   v.    Forsyth,    40    111.    438. 
A    complaint    alleging    the    date     of 

forcible  entry  which  omits  the  year  is 
defective;  but  if  not  objected  to  be- 
fore jury  sworn  will  be  regarded  as 
waived.  O 'Hagan  r.  Crossman,  50  N. 
J.  L.  516,  14  Atl.  752. 

57.  Spurck  v.  Forsyth,  40  111.  438, 
the  court  so-  holding  on  the  well-rec- 
ognized rule  that  for  ordinary  pur- 
poses, and  unless  necessary  to  deter- 
mine conflicting  rights,  the  law  does 
not'  note  the  division  of  a  day  and 
an  averment  that  two  things  occurred 
on  the  same  day  is  to  aver  that  they 
occurred    simultaneously. 

58.  Tipton   V.    Swayne,   4   Mo.   98. 

59.  Bibby  V.  Thomas,  131  Ala.  350, 
31  So.  432. 

60.  Olson  V.  Muskegon  Circuit 
Judge,    49    Mich.    85,    13    N.    W.    369. 
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including   an   improper    name    therein    invalidate    the    complaint.®^ 

f.  Allegation  as  to  Relation  of  Parties.  —  The  complaint  in  an  ac- 
tion for  unlawful  detainer  should  show  that  the  relation  of  landlord 
and  tenant  existed"-  at  the  time  of  instituting  the  action."^ 

g.  Description  of  Premises.  —  The  complaint  must  describe  the  land 
in  controversy  so  as  to  inform  the  defendant  Avhat  he  is  to  defend 
against  ;'^^  at  least  reasonable  certainty  being  required.**^     As  a  gen- 


See    generally    the    title    "Declaration 
and  Complaint." 

61.  The  introduction  in  a  complaint 
of  the  name  of  an  improper  person, 
when-  he  did  not  sign  the  complaint 
or  appear  to  have  been  in  the  posses- 
sion of  the  premises,  is  not  objec- 
tionable; no  harm  arose  to  the  defend- 
ant by  the  mistake,  and  the  name  can 
be  rejected  as  surplusage.  O  'Hagan 
V.  Grossman,  50  N.  J.  L.  516,  518,  14 
Atl.  752. 

62.  Beel  v.  Pierce,  11  111.  92;  Whit- 
aker  v.  Gauiter,  8  111.  443;  Wells  v. 
Hogan,  1  111.  337;  Gulledge  V.  White, 
73  Tex.  498,  11  S.  W.  527;  San  An- 
tonio Gas  Co.  V.  Harber  &  Co.,  1 
White    &   W.    Civ.    Cas.    (Tex.),    §1123. 

63.  An  allegation  that  the  relation 
had  existed  will  taot  be  sufficient. 
Boylston  v.  Valentine,  16  N.  J.  L.  346. 

64.  Ala. — Wright  v.  Lyle,  4  Ala. 
112.  Alaska.— Codes,  §1017,  Ark.— 
Farr  v.  Farr,  21  Ark.  573.  HI.— Kev. 
St.,  ch.  57,  §5;  Beel  V.  Pierce,  11  111. 
92;  Atkinson  V.  Lester,  2  111.  407.  Ind. 
College  Corner,  etc.  Co.  v.  Moss,  92 
Ind.  119,  124;  Klingensmith  v.  Faulk- 
ner, 84  Ind.  331;  Leary  v.  Langsdale, 
35  Ind.  74.  Kan. — Kyl^endall  v.  Clin- 
ton, 3  Kan.  78;  Schuster  v.  Gray,  8 
Kan.  App.  222,  55  Pac.  489.  Ky.— Bush 
V.  Coomer,  24  Ky.  L.  Rep.  702,  69  S. 
W.  793;  Trent  r.  Colvin,  18  Ky.  L. 
Bep.  173,  35  S.  W.  914.  Mich.— Gard- 
ner V.  Kickock,  102  Mich.  497,  60  N. 
W.  974;  Clark  v.  Gage,  19  Mich.  507. 
Minn. — Lewis  v.  Steele,  1  Minn.  88. 
Mo. — Lamme  V.  Buse,  70  .Mo.  463. 
Neb. — Moore  v.  Parker,  59  Neb.  29, 
80  N.  W.  43.  N.  J.— Banks  v.  Murray, 
5  N.  J.  L.  849.  N.  M.— Sanchez  v. 
Luna,  1  K  M.  238.  N.  Y.— Schneider 
V.  Leitzman,  11  N.  Y.  Supp.  434.  Ohio. 
Murphy  v.  Lucas,  2  Ohio  255.  Tex, 
Lasater  v.  Fant  (Tex.  Civ.  App.),  43 
S.  W.  321.  Utah.— Holladay  Coal  Co. 
V.  Kirker  &  Tidewell,  20i  Utah  192, 
57  Pac.  882.  Wis.— Cox  v.  Groshong, 
1   Finn.   307. 

Complaint    must   be    sufficient   to    en- 
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able  the  officer  to  identify  premises. 
Gardner  v.  Kickock,  102  Mich,  497,  60 
N.  W.  974. 

"Three  and  one-half  acres  off  of" 
a  specified  tract  is  not  a  good  descrip- 
tion. Klingensmith  V.  Faulkner,  84 
Ind.  331. 

"A  party  cannot  recover  lot  5  in 
block  4  on  a  complaint  which  alleges 
the  unlawful  detainer  of  lot  4  in  block 
5,"      Lamme   v.    Buse,    70    Mo.    463. 

Complaint  containing  following  de- 
scription held  insufficient:  "Lots 
numbered  thirty-three  and  thirty-four 
in  section  twenty-six  in  township 
twenty-nine  north  of  range  one  west 
of  the  third  principal  meridian,  situ- 
ated in  the  County  of  Marshall,  in  the 
state  of  Illinois,"  the  court  in  its 
opinion  saying:  "Section  twenty-six 
is  not  on  the  boundary  of  the  town- 
ship and  is  not  one  that  is  ordinarily 
laid  off  in  lots  by  the  government  sur- 
vey, so  that  something  more  than  this 
mere  description  as  lots  would  be  nec- 
essary to  enable  an  officer  with  the 
writ  to  find  the  premises."  Preston 
V.  Davis,  112  111.  App.  636, 

A  complaint  describing  the  prem- 
ises as  "about  one-fourth  of  an  acre 
situated  in  the  northwest  corner  of 
section  (giving  number,  township  and 
range)  in  U  county,  Indiana,  being  the 
same  parcel  now  in  possession  of  de- 
fendant, and  inclosed  and  used  as  a 
toll-gate,  and  garden  and  toll-house," 
held  bad  on  motion  in  arrest  of  judg- 
ment. College  Corner,  etc.  Co,  v.  Moss, 
92  Ind.   119. 

Where  the  complaint  describes  the 
land  as  a  range  of  lead  ore  and  a  strip 
or  piece  of  land  on  each  side  running 
easterly  and  westerly  across  the  land 
owned  by  certain  persons  in  a  par- 
ticular section,  it  is  bad  for  uncer- 
tainty of  description.  Cox  V.  Gros- 
hong,   1    Finn.    (Wis.)    307. 

65,  Cal,— More  r.  Del  Valle,  28  Cal. 
170,  177.  111.— Cairo  &  St.  Louis  R. 
Co.  V.  The  Wiggins  Ferry  Co..  82  IlL 
230,   233;   Haynes  v,   Sherwin-Williama 
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eral  rule  a  description  following  that  of  the  conveyance  will  be  suffi- 
cient,*"' although  it  is  by  no  means  essential  that  the  description  in  the 
complaint  shall  be  identical  with  that  in  the  lease.'^'^  And  if  no  objec- 
tion is  taken  to  that  in  the  complaint,  it  will  be  aided  by  the  ver- 
dict and  judgment  if  the  land  is  identified  with  reasonable  certainty,®* 
and  the  description  in  them  may  also  be  aided  by  reference  to  the 
complaint  or  summons.*''' 

The  certainty  should  be  measured  by  rules  of  pleadings,  not  by  those 
applicable  to  contracts.'^"  The  ancient  maxim  that  a  false  description 
is  harmless  where  the  real  thing  is  evident  has  been  held  applicable 
to  description  of  the  premises  in  the  complaint  under  these  actionsJ^ 

It  is  no  objection  to  the  complaint  that  it  is  unnecessarily  prolix  in 
describing  the  premises  sought  to  be  recovered,  if  it  furnishes  data 


Co.,  126  111.  App.  414,  416.  Mo.— Sil- 
vey  V.  Summer,  61  Mo.  253;  Naylor  v. 
Chinn,  82  Mo.  App.  160.  N.  J.— Apple- 
gate  V.  Applegate,  16  N.  J.  L.  321. 
Ore. — Heiney  v.  Heiney,  43  Ore.  577, 
73  Pac.  1038.  Va. — Allen  v.  Gibson, 
4  Rand.  468.  W.  Va.— Simpkins  V. 
White,  43  W.  Va.  125,  27  S.  E.  361. 

Description  sufficient  where  may  be 
located  by  surveyor.  Stillman  v.  Palis, 
134  111.  532,  25  N.  E.  786. 

Metes  and  bounds  not  required. 
Moore  v.  Massie,  3  Litt.  (Ky.)  296. 

Only  such  certainty  in  description 
of  the  premises  as  will  guide  in  exe- 
cuting writ  of  execution.  O  'Hagan 
V.  Grossman,  50  N.  J.  L.  516,  14  Atl. 
752. 

In  a  prosecution  by  affidavit  and 
information  a  charge  of  the  forcible 
detention  of  a  "dwelling  house"  was 
held  equivalent  to  a  charge  of  the 
forcible  detention  of  the  land  on  which 
it  was  situated.  Endsley  v.  State,  76 
Ind.   467. 

Premises  described  as  "one  house 
and  one  garden"  held  sufficient.  Tip- 
ton V.  Swayne,  4  Mo.  98. 

A  complaint  in  a  suit  for  forcible 
entry  is  not  insufficient  because  it 
seeks  to  recover  a  messuage,  with  the 
appurtenances,  known  as  the  south 
half  of  section  twenty,  such  a  de- 
scription being  ample.  Cunningham  v. 
Green,  3  Ala.  127. 

Complaint  need  not  specify  the  land 
by  statutory  demarkation  of  section, 
township  and  range;  any  description 
by  metes  and  bounds  and  ob.iects  of 
notoriety  in  the  neighborhood  is  suffi- 
cient. Mead  v.  Daniel,  2  Port.  (Ala.) 
86, 


66.  Billingsley  v.  Stutler,  52  W.  Va. 
92,  43  S.  E.  96. 

Not  always  sufficient.  College  Cor- 
ner, etc.  Co.  V.  Moss,  92  Ind.  119,  124. 

67.  Haynes  v.  Sherwin-Williams  Co., 
126  111.  App.  414,  416. 

68.  Matlock  v.  Thompson,  18  Ala. 
600;  Wright  v.  Lyle,  4  Ala.  112. 

Not  insufficient  because  it  embraces 
more  land  than  plaintiff  had  right  to 
recover;  verdict  and  judgment  will  be 
for  amount  he  is  found  entitled  to. 
Jarvis  v.  Hamilton,  19  Wis.  187. 

In  College  Corner,  etc.  Co.  v.  Moss, 
92  Ind.  119,  it  was  held  that  the  de- 
scription of  the  premises  could  not  be 
aided  by  evidence.  But  see  Simpkins 
V.  White,  43  W.  Va.  125,  27  S.  E.  361. 

69.  dinger  v.  Shepherd,  12  Gratt. 
(Va.)  462;  Moore  v.  Douglass,  14  W. 
Va.  708. 

In  states  requiring  that  the  demand 
be  entered  of  record  a  judgment  re- 
ferring to  the  complaint  for  a  descrip- 
tion of  the  premises  is  sufficient. 
Townly  v.  Rutan,  20  N.  J.  L.  604,  607. 

Description  sufficient  if  reference  is 
made  to  exhibit.  Steele  v.  Steele,  2 
Wills.   Civ.   Cas.    (Tex.),    §345. 

70.  Clark  v.   Gage,   19   Mich.   507. 

71.  Rosenberger  r.  Wabash  R.  Co., 
96  Mo.  App.  504,  70  S.  W.  395,  where 
an  amendment  was  permitted  to  change 
the  word  "north"  to  "south"  in  de- 
scribing the  quarter  section  wherein 
the   land  was  situated. 

Where  there  is  a  sufficient  descrip- 
tion of  premises  without  considering 
on  erroneous  clause,  such  clause  may 
be  regarded  as  surplusage.  Silvey  v. 
Summer,  61  Mo.  253. 
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from  which  a  diagram  of  the  locus  in  quo  may  be  drawn,  and  its 
locality  and  bounds  ascertained.^- 

It  is  necessary  as  a  jurisdictional  fact  that  the  county  and  state 
where  the  land  is  situated  shall  be  shown,"  but  if  the  complaint  avers 
that  the  land  is  in  the  county  where  the  suit  is  brought,  a  failure  to 
mention  the  state  will  not  be  a  fatal  defect.'^*  And  it  is  not  necessary 
that  the  complaint  allege  the  property  to  be  in  the  city  ward  of  the 
justice  before  whom  filed/*'^ 

h.  Averment  as  to  Demand  or  Notice.  —  A  complaint  which  fails 
to  aver,  at  least  in  general  terms,^*^  the  making  and  service  of  the 
required  notice  or  a  demand  in  writing  to  deliver  the  possession  of 
the  disputed  premises  to  some  one  entitled  thereto,^^  or  for  rent  where 
the  action  is  for  detainer  after  rent  due,^*  is  defective.^''  That  the 
complaint  alleges  a  demand  for  possession,  when  no  demand  was  neces- 
sary, does  not  affect  its  sufficiency,  or  render  it  obnoxious  to  the  ob- 
jection that  two  causes  of  action  are  stated  in  one  and  the  same  count.^" 

i.  Prayer  for  Punitive  Damages.  —  The  complaint  in  an  action  of 
forcible  entry  need  not  pray  for  punitive  damages,  to  warrant  the 
court  in  granting  them.^^ 

j.  Allegations  as  to  Value  of  Rents  and  Profits.  —  The  complaint 
need  not  set  out  the  value  of  the  rents  and  profits  of  the  premises/^ 


72.  Bell  V.   Killcrease,   11   Ala.   685. 

73.  Wiltshire  v.  Triplett,  71  Mo. 
App.  332,  339;  Johnson  v.  Ficher,  56 
Mo.  App.  552,  555;  Tegler  v.  Mitchell, 
46  Mo.  App.  349;  McKinney  v.  Harral, 
31  Mo.  App.  41,  44;  Lasater  v.  Fant 
(Tex.  Civ.  App.),  43  S.  W.  321;  San 
Antonio  Gas  Co.  v.  Harber  &  Co.,  1 
White  &  W.  Civ.  Cas.   (Tex.),  §1123. 

74.  Miore  v.  Del  Valle,  28  Cal.  170, 
174. 

A  complaint  which  has  the  caption 
showing  the  state  and  the  county  and 
in  the  body  of  the  complaint  describes 
the  land  as  situated  in  "said  county," 
is  a  sufficient  description  as  to  the 
state  and  county.  Hughes  v.  Wind- 
pfenning,  10  Ind.  App.  122,  37  N.  E. 
432. 

75.  Wishart  v.  Gerhart,  105  Mo. 
App.  112,  78  S.  W.  1094. 

76.  Averment  of  demand  in  general 
terms  is  sufficient.  Ballance  v.  For- 
tier,  8  111.  291. 

77.  Ala. — Spear  v.  Lomax,  42  Ala. 
576,  586.  Colo.— Doss  p.  Craig,  1  Colo. 
177.  111.— Cone  v.  Woodward,  65  111. 
477;  Doran  i\  Gillespie,  54  111.  366. 
Utah.— Holladay  Coal  Co.  v.  Kirker  & 
Tidwell,  20  Utah  192,  57  Pac.  882; 
Barnes  v.  Cox,  12  Utah  47,  41  Pac.  557. 

Complaint  which  alleges  "due  no- 
tice"  does   not   warrant   the   inference 
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that  proper  demand  was  made,  these 
words  expressing  a  mere  legal  con- 
clusion.    Doran  v.  Gillespie,  54  111.  366. 

An  allegation  that  notice  to  quit 
was  served  upon  defendant  by  deliver- 
ing to  and  leaving  with  his  wife,  nam- 
ing her,  a  written  notice,  notifying 
him  to  deliver  up  the  possession  and 
to  remove  from  the  premises  and  that 
defendant  could  not  be  found,  suffi- 
ciently show  that  the  wife  was  a  per- 
son of  proper  age  and  resided  upon 
the  premises  so  as  to  make  the  service 
sufficient.  State  ex  rel.  Engle  v.  Hil- 
gendorf.   136  Wis.   21,   116  N.   W.   848. 

An  allegation  that  on  a  certain  date 
the  plaintiff  purchased  the  premises 
and  at  a  subsequent  date  he  served 
the  notice  to  quit  sufficiently  shows 
that  he  gave  the  notice  as  landlord. 
State  ex  rel.  Engle  v.  Hilgendorf,  136 
Wis.    21,    116   K    W.    848. 

78.  Johnson  r.  Tuggle,  27  Miss.  836. 

79.  Hitchcock  r.  McKinster,  21  Neb. 
148,  153,  31   N.  W.   507. 

80.  Miller  r.  Sparks,  4  Colo.  303, 
311. 

81.  Tewksburv  r.  O'Connell,  25  Cal. 
262;  Watson  v.  Whitney,  23  Cal.  376, 
379;  Hart  r.  Moon,  6  Cal.  161;  Wash- 
ington Code  Prac.  564;  Gaffney  V. 
Megrath,  11   W.ash.  456,  39  Pac.  973. 

82.  Holmes  v.  Horber,  21  Cal.  55. 
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k.  Allegations  of  Fraud.  —  If  fraud  is  relied  on,  tlie  facts  con- 
stituting it  should  also  be  separately  stated  where  it  is  a  ground  for 
distinct  relief.^^ 

1.  Joinder  of  Counts.  —  In  the  proceedings  either  for  forcible  entry 
and  detainer,  or  for  unlawful  detainer,  it  would  seem  that  only  rarely 
would  more  than  one  count  be  required  to  set  forth  the  complaint;*** 
but  in  any  event  each  count  must  by  itself  state  a  cause  of  action.*^^ 

m.  Signature  and  Verification.  —  Where  it  is  necessary  that  the 
complaint  be  signed  and  sworn  to,^*^  this,  as  a  general  rule,  may  be 
done  by  an  agent  or  attorney.^^  A  complaint  verified  by  agent  of 
plaintiff  is  properly  verified  where  affiant  states  that  the  facts  stated 
in  the  complaint  are  within  his  knowledge;^*  but  affidavits  made  by 
agents  and  qualified  by  such  terms  as  "in  substance,'"*^  or  "to  the 
best  of  his  knowledge  and  belief,'"'*'  are  not  sufficient. 

The  statutes  do  not  require  that  the  affiant  must  be  a  person  com- 
petent as  a  witness  in  the  action.^^ 


But  as  to  this  rule,  where  the  action 
is  before  a  justice,  see  Hoban  v.  Kyan, 
130   Cal.  96,  62  Pac.   296. 

83.  Shelbv  v.  Houston,  38  Cal.  410, 
419;  Valencia  v.  Couch,  32  Cal.  339, 
91    Am.   Dec.    589. 

84.  McGuire  v.  Cook,  13  Ark.  448, 
451. 

85.  In  Barlow  v.  Burns,  40  Cal.  351, 
S53,  the  complaint  was  in  two  counts. 
In  the  first  the  plaintiff  stated  his 
possession  and  the  entry  of  defendant 
during  his  absence,  but  did  not  allege 
a  withholding  of  any  character,  or  a 
demand  of  possession,  or  a  refusal,  or 
the  use  of  any  force  or  menace.  In 
the  second  count  he  showed  that  the 
defendant  being  in  possession,  plain- 
tiff demanded  that  he  surrender  pos- 
session, which  defendant  refused  to  do, 
but  still  detained  them  by  force,  etc. 
Held   bad   on   demurrer. 

Forcible  entry  and  forcible  detainer 
are  distinct  or  separate  causes  of  ac- 
tion, and  ought  to  be  separately  stated 
in  different  counts.  Polack  v.  Shafer, 
46  Cal.  270,  277;  Treat  f.  Forsyth,  40 
Cal.  484;  Shelby  r.  Houston,  38  Cal. 
410;  Valencia  v.  Couch,  32  Cal.  339, 
91    Am.   Dec.   589. 

It  is  optional  with  the  plaintiff 
either  not  to  claim  any  damage  or  to 
claim  only  such  damages  as  arise  from 
loss  of  rents  or  from  waste,  or  from 
both  There  is  no  such  connection  be- 
tween the  rents  and  profits  and  waste 
committed  as  to  require  the  damages 
from  the  loss  of  one  and  the  commis- 
sion  of  the  other  to  be  united  in   the 


same    demand.      Hicks    v.    Herring,    17 
Cal.  566. 

86.  Held  necessary  before  a  justice 
of  the  peace  to  give  the  justice  juris- 
diction.    Fletcher  v.  Keyte,  66  Mo.  285. 

See  Patterson  v.  Graham,  140  111. 
531,  534,  30  N.  E.  400,  holding  that 
under  the  statute  the  complaint  need 
not  be  signed  or  sworn  to. 

87.  111. — Patterson  v.  Graham,  140 
111.  531,  30  N.  E.  400.  Kan.— Mercer 
V.  Einger,  40  Kan.  189,  19  Pac.  670. 
Mich.— Comp.  Laws,  1897,  §11165. 
Neb.— Post  V.  Bohner,  23  Neb.  257, 
259,  36  N.  W.  508. 

"When  the  complaint  shows  that  the 
complainant  lives  in  the  county  in 
which  the  estate  lies,  it  cannot  be 
signed  and  sworn  to  by  his  agent  or 
attorney,  unless  it  also  shows  that  the 
complainant  is  "out  of  the  state,  or, 
for  other  reason,  unable  to  attend  per- 
sonally before  the  court."  Treat  v. 
Bent,  51  Me.  478. 

88.  Newman  v.  Bird,   60  Cal.   372. 

89.  The  affidavit  was  made  by  an 
agent  of  the  plaintiff,  who  "on  his 
oath  says  that  the  foregoing  complaint 
is  true  in  substance,"  and  as  the  affi- 
davit was  jurisdictional  in  action  of 
this  nature,  the  case  was  reversed. 
Eeilly  v.  Powell,  34  Mo.  App.  431. 

Affidavit  containing  the  words  "in 
substance"  held  irregular,  but  amend- 
able. Wiltshire  V.  Triplett,  71  Mo. 
App.   332. 

90.  Miles  v.  Goffinet,  16  Mich.  472; 
Seitz  V.  Miles,   16   Mich.  455. 

91.  "The    only    object    in    requiring 
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3.  Duplicity. — A  complaint  is  not  objectionable  for  duplicity  in 
that  it  alleges  that  the  defendant  has  "unlawfully  turned  him  out  of, 
and  unlawfully  withheld  from  him  the  possession  of  a  certain  tene- 
ment. "'^ 

4.  Objection  to  Complaint.  —  In  Illinois  an  objection  to  the  suffi- 
ciency of  the  complaint  in  an  action  of  forcible  detainer^  must  be  made 
by  motion  to  quash,  before  trial  j**^  while  in  Colorado  it  has  been  held 
that  an  objection  that  the  complaint  contained  no  prayer  for  ouster 
should  be  raised  by  special  demurrer.'** 

A  special  demurrer  on  the  ground  that  the  complaint  was  uncer- 
tain in  that  it  could  not  be  ascertained  therefrom  ' '  what  was  the  char- 
acter of  the  alleged  possession,"  while  containing  the  phrase  "charac- 
ter of  possession"  itself  of  doubtful  import,  is  a  sufficient  specifica- 
tion of  the  ground  of  uncertainty  in  that  it  fairly  directs  the  mind 
of  the  pleader  to  the  vulnerable  point  of  his  complaint.''^ 

Objections  to  defects  in  the  complaint  cannot  be  raised  for  the  first 
time  in  the  appellate  court,****  the  failure  to  object  being  deemed  a 
waiver  thereof."^ 

5.  Amendments.  —  Within  the  discretion  of  the  court"^  amendments 
to  the  pleadings  are  allowed^**  where  they  do  not  attempt  to  supply 
a  jurisdictional  omission,  rendering  the  complaint  equivalent  to  stat- 
ing- a  new  cause  of  action.^    Amendments  have  been  allowed  correcting 


a  verification  of  the  complaint  is  to 
make  a  prima  facie  showing  by  the 
oath  of  one  cognizant  of  the  facts,  so 
as  to  prevent  the  abuse  of  this  sum- 
mary writ."  Bobb  V.  Taylor,  25  Mo. 
App.  583,  587,  wherein  the  affidavit 
was  attacked  on  the  ground  that  it 
■was  made  by  a  married  woman. 

92.  Brown  r.  Ashford,  56  Miss,  677. 
See   the  title   "Pleading." 

93.  Leary  r.  Pattison,  66  111.  203; 
Doran  v.  Gillespie,  54  111.  366;  Haynes 
V.  Sherwin-Williams  Co.,  126  111.  App. 
414. 

94.  Ensley  v.  Page^  13  Colo.  App, 
452,   59  Pac.   225. 

95.  Knowles  v.  Crocker  Estate  Co., 
125  Cal.  264,  57  Pac.  998. 

96.  Colo.— Ensley  v.  Page,  13  Colo. 
App.  452,  59  Pac.  225.  111.— Leary  r. 
Pattison,  66  111.  203.  Mo.— Stone  V. 
Halstead,    62    Mo.   App.    136. 

97.  Gibbens  v.   Thompson,   21   Minn. 

39S;  Wiltshire  v.  Triplett,  71  Mo.  App. 
ooo     0017 

Motion  to  dismiss  for  insufficient  de- 
scription or  for  want  of  demand  too 
late  after  trial  commenced.  Stillman 
V.   Palis,   134  111.   532,   25   N.   E.    786. 

98.  Spurck  r.  Forsyth,  40  111.  438; 
Ballance  v.  Curtenius,  S  111.  449.  See 
the  title  "Amendments  and  Jeofails." 
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99.  Kan. — Schuster  v.  Gray,  8  Kan. 
App.  222,  55  Pac.  489.  Ky.— Hord  v. 
Sartin,  26  Ky.  L.  Eep.  77,  80  S.  W. 
794;  Hoffman  v.  Mann,  25  Ky.  L.  Rep. 
255,  75  S.  W.  219;  Forsyth  v.  Huey, 
25  Ky.  L.  Eep.  147,  74  S.  W.  1088. 
Miss.— Brown  v.  Ashford,  56  Miss.  677. 

Complaint  may  be  amended  before 
issue  joined.  Murry  v.  Harper,  3  Ala. 
744. 

It  is  not  error  to  permit  an  amend- 
ment of  a  complaint  in  forcible  de- 
tainer, after  trial  commenced,  after 
the  submission  of  the  cause  to  the 
court,  where  the  amendment  is  not  cal- 
culated to  surprise  the  defendant. 
Snowell  V.  Moss,  70  111.  313, 

Complaint  insufficiently  verified  may 
be  amended  after  appeal  from  justice 
to  circuit  court.  Tegler  v.  Mitchell, 
46   Mo.   App.   349. 

1.  Schworer  v.  Christophel,  72  Mo. 
App.  116;  Lasater  v.  Fant  (Tex.  Civ. 
App.),  43   S.  W.  321. 

The  statutes  relating  to  forcible  en- 
try and  detainer  generally  introduce 
a  separate  and  independent  scheme, 
and  unless  they  expressly  provide 
therefor  an  amendment  to  the  com- 
plaint will  not  be  permitted  to  supply 
a  jurisdictional  omission.  Johnson  V. 
Fischer,  56  Mo.  App.  552,  556. 
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the  allegations  as  to  notice,-  description  of  premises,"  names  of  parties,* 
or  changing  the  amount  prayed  for  as  damages.^ 

An  amendment  may  be  made  by  interlineation,  without  a  second 
verification  being  rendered  necessary,**  but  material  amendments  must 
be  verified  by  affidavit,  unless  filed  without  objection/ 

If  the  plaintiff  sues  upon  only  part  of  the  causes  mentioned  in  the 
statutes  and  the  testimony  makes  a  cause  of  action  named  in  the  act 
but  not  alleged  in  the  complaint,  it  is  the  duty  of  the  court  ex  mero 
motu,  or  on  motion  of  the  plaintiff,  to  permit  the  amendment  of  the 
complaint  to  suit  the  testimony.^  If  this  is  not  done,  the  judgment 
will  not,  for  that  reason  be  reversed,  but  the  court  will  be  directed  to 
cause  the  complaint  to  be  amended,  if  the  record  shows  that  upon  re- 
quest it  refused  to  do  so,  but  not  otherwise.'' 

B.  Indictment.  —  In  criminal  proceedings  for  forcible  entry  and 
detainer,  no  writ  of  restitution  being  contemplated,  the  premises  need 
not  be  described  with  the  same  degree  of  certainty  as  in  the  civil  ac- 
tions." An  indictment  is  sufficiently  technical  and  correct  if  it  states 
the  offense  so  plainly  that  it  may  be  easily  understood  by  the  jury." 

C.  The  Answer  or  Plea.  —  Generally,  on  the  part  of  the  def end- 


Amendment  changing^  material  alle- 
gations not  permitted  in  justice  court. 
Waters  v.  Haynes,  49  N.  J.  L.  598,  9 
Atl.  770. 

A  complaint  whieli  fails  to  make  a 
case  cannot  be  amended  on  appeal. 
Kiphart   V.   Brennemen,   25   Ind.    152, 

2.  Where  the  complaint  is  founded 
upon  a  notice  which  fails  at  the  trial, 
it  is  not  error  to  permit  the  plaintiff 
to  amend  his  pleadings  to  conform  to 
the  proof,  and  base  his  case  upon  an- 
other and  sufficient  notice  served  the 
required  length  of  time  prior  to  the 
action.  Best  v.  Frazier,  16  Okla.  523, 
85   Pac.   1119, 

3.  Evetts  17,  Johns  (Tex.  Civ.  App.), 
76  S,  W,  778;  McRae  v.  White  (Tex, 
Civ.  App.),  42  S.  W,  793, 

Omission  to  state  that  land  is  in 
county  may  be  amended  in  circuit 
court  on  appeal  from  justice,  McKin- 
ney  v.    Harral,   36   Mo,   App.    337, 

Where  the  premises  are  described  in 
the  complaint  by  giving  the  fractional 
parts  of  the  section,  township  and 
range,  the  same  may  be  amended  by 
setting  out  the  metes  and  bounds,  in 
order  to  make  more  specific  and  cer- 
tain the  description  of  the  premises 
involved  in  the  suit,  Bibby  V.  Thomas, 
131  Ala.  350,  31  So,  432. 

4.  Name  may  be  inserted  in  affi- 
davit by  amendment.  Johnson  V.  Tug- 
gle,  27  Miss.  836, 


5.  Champ  Spring  Co.  v.  Eoth  Tool 
Co.,  96  Mo.  App.  518,  523,  70  S.  W, 
506;  Lucas  r,  Fallon,  40  Mo,  App.  551; 
Elliott  V.  Abell,  39  Mo,  App.  346. 

It  is  proper  for  the  court  to  allow 
an  amendment  to  the  complaint,  chang- 
ing the  amount  of  the  ad  damnum 
averment,  even  after  verdict.  Hixon 
f.   Selders,   46   Mo.   App,   275, 

6.  Hixon  V.  Selders,  46  Mo.  App, 
275, 

7.  McGuire  v.  Cook,  13  Ark,  448, 

8.  Shelby  v.  Houston,  38  Cal.  410- 
Valencia  v.  Couch,  32  Cal,  339,  91  Am. 
Dec,   589, 

9.  Shelby  v.  Houston,  38  Cal.  410, 
420, 

10.  Peelle  t\  State,  161  Ind,  378, 
68  N.  E,  682;  Strong  r.  State,  105  Ind. 
1,  4  N,  E,  293;  Com.  V.  Shattuck,  4 
Cush,    (Mass,)    141. 

An  affidavit  in  a  criminal  proceed- 
ing for  forcible  entry  and  detainer 
was  held  to  sufficiently  describe  the 
premises  as  "a  certain  store-room  sit- 
uated on  Main  street,  in  the  town  of 
Akron,  in  said  county  and  state,  and 
then  and  there  being  in  the  possession 
of  said  Mattie  Smith"  was  held  to  suf- 
ficiently describe  the  premises.  Strong 
V.  State,  105  Ind,  1,  4  N,  E.  ^93,  cited 
and  approved  in  Peelle  V.  State,  161 
Ind.  378,  68  N,  E.  682, 

11.  Kersh    v.    State,    24    Ga.    191, 
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ant,^-  a  general  denial,"  or  plea  of  not  guilty,"  is    sufficient.      But 
denials  of  material  allegations  should  be  specific.^^ 

A  defendant  in  a  forcible  detainer  cannot  set  up  any  cross-demand 
of  any  kind  to  the  action.^"     It  is  no  answer  to    a    complaint    for 


12.  Defendant  not  required  to  file 
any  pleadings.  Smith  v.  Finger,  15 
Ok'la.  120,  79  Pac.  759. 

In  Indiana  all  matter  of  defense, 
except  the  statute  of  limitations,  set- 
off and  matter  in  abatement,  may  be 
given  without  plea.  Poffenberger  v, 
Blackstone,   57  Ind.   288. 

13.  All  matters  of  excuse,  justifica- 
tion or  avoidance  may  be  put  in  issue 
by  general  denial.  Watson  v.  Whitney, 
23  Cal.  376;   but  see  28  Cal.  173. 

A  general  denial  of  "each  and  every 
allegation"  in  the  complaint  is  suffi- 
cient to  put  plaintiff  upon  proof  of 
everything  necessary  to  maintain  the 
action.  Henderson  v.  Allen,  23  Cal. 
519;    Sullivan   v.   Gary,   17   Cal.    80,   85. 

Thus  a  demand  alleged  in  the  com- 
plaint need  not  be  specifically  denied 
in  an  answer  which  contains  a  general 
denial.  Sullivan  V.  Gary,  17  Cal.  80, 
85. 

All  defenses  may  be  interposed  un- 
der a  general  denial,  and  it  is  not  re- 
versible error  to  strike  from  the  an- 
swer a  special  defense,  even  though 
the  special  paragraph  might  plead  a 
good  defense.  Oklahoma  City  V.  Hill, 
4  Okla.  521,  46  Pac.  568. 

Where  an  action  of  forcible  entry 
and  detainer,  commenced  in  a  justice 
court,  is  removed  on  application  of  the 
defendant  to  the  circuit  court  under 
§§4283,  4284  Civ.  Code  of  Ala.,  the 
general  issue  is  the  only  proper  plea, 
as  in  cases  of  ejectment,  where  there 
is  no  disclaimer  of  possession;  and 
the  special  pleas  setting  up  matters 
available  under  the  general  issue  are 
properly  stricken  from  the  file  by  the 
trial  court,  ex  mero  motu.  Cooley  V. 
United  States  S.  &  L.  Co.,  114  Ala. 
538,  39  So.  515. 

The  failure  of  defendant  in  an.  ac- 
tion of  unlawful  detainer  to  deny  the 
paragraph  of  the  complaint  setting  up 
an  abstract  of  plaintiff's  title  is  not 
an  admission  of  its  truth,  when  the 
answer  denies  plaintiff's  title  or  right 
to  possession,  since  such  answer  nec- 
essarily denies  the  abstract.  Eoberts 
V.  Center,  26  Wash.  435,  67  Pac.  151. 
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14.  Conn. — Eaymond  v.  Bell,  18 
Conn.  81.  111.— Rev.  St.,  ch.  57,  §11; 
Shepardson  r.  McDole,  49  HI.  App. 
350,  353.  Mich.— Comp.  Laws,  1897, 
§11158;  Hill  r.  Carter,  101  Mich.  158, 
59  N.  W.  413.  Minn.— Bartleson  v. 
Munson,  105  Minn.  348,  353,  117  N. 
W.  512;  Sodini  v.  Gaber,  101  Minn. 
155,  111  N.  W.  962.  W.  Va.— Super- 
visors   V.    Ellison,    8    W.    Va.    308. 

Conclusion  of  Law. — An  allegation 
in  the  answer  that  the  defendant  is 
not  guilty  of  unlawful  detainer  does 
not  raise  an  issue,  it  being  merely  a 
conclusion  of  law.  Ensley  v.  Page,  13 
Colo.  App.  452,  59  Pac.  225. 

In  Minnesota  it  is  held  that  the 
oral  plea  of  not  guilty  is  sufficient  for 
the  purpose  of  putting  in  issue  merely 
the  allegations  of  the  complaint;  but 
if  it  is  desired  to  defend  by  setting 
up  new  matter  by  way  of  excuse,  jus- 
tification or  avoidance,  then  it  must 
be  by  written  answer  as  in  other  civil 
actions.  Berryhill  v.  Healey,  98  Minn. 
444,   95   N.  W.   314. 

15i.  Burke  v.  Carruthers,  31  Cal. 
467. 

Special  pleas  setting  up  that  plain- 
tiff was  never  in  possession,  that  he 
was  never  in  rightful  possession,  that 
he  was  never  in  undisputed  possession, 
and  that  plaintiff  had  forcibly  obtained 
and  held  possession  from  defendant, 
are  defective.  Bibby  V.  Thomas,  131 
Ala.   350,  31   So.  432. 

16.  Mark  i\  Schumann  Piano  Co., 
105  111.  App.  490;  Vidger  v.  Nolin,  10 
N.  D.  253,  87  N.  W.  593. 

Equitable  relief  not  allowed  in  an- 
swer. Norton  t\  Beckman,  53  Minn. 
456,  55  N.  W.  603,  following  Petsch 
V.  Biggs,  31  Minn.  392,  18  N.  W.  101. 
See  supra, 

An  answer  in  an  action  of  forcible 
entry  and  detainer  which  alleged  a 
promise  and  failure  to  repair,  whereby 
defendant's  ice  was  destroyed  and  the 
premises  rendered  of  no  value,  with 
no  ad  damnum  clause,  and  no  facts 
pleaded  expressly  as  a  counterclaim, 
or  so  denominated,  is  demurrable  as 
a  counterclaim.  Dengate  V.  Stirmell, 
72  Wis.   168,  39  N.  W.  374, 
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forcible  entry  and  unlawful  detainer  that  plaintiff  has  been  guilty  of 
the  same  wrong  towards  the  detendant,  and  had  previously  entered 
and  detained  the  same  premises  from  the  defendant,  and  a  special 
plea  setting  up  such  facts  presents  no  defense    and    is    defective." 

An  answer  denying  that  the  relation  of  landlord  and  tenant  ever 
existed  is  demurrable.^* 

Denial  of  personal  service  upon  the  defendant  of  the  demand  for 
possession  will  not  be  sufficient  where  made  upon  information  and 
belief.i^ 

If  the  plaintiff  regains  the  possession  of  the  premises  pending  an 
appeal  by  the  defendant,  the  defendant  can  only  take  advantage  of 
this,  if  at  all,  by  a  plea  puis  darrein  continuance.-^ 

In  an  action  of  unlawful  detainer  where  the  gist  of  the  complaint 
is  the  assertion  of  title  in  the  plaintiff  and  the  answer  asserts  title  in 
the  United  States  with  the  defendant  in  possession  as  a  homesteader, 
the  admission  by  defendant  that  a  patent  has  been  issued  by  the 
United  States  to  plaintiff's  grantor,  but  that  said  patent  is  null  and 
void,  would  not  constitute   a  plea    of    confession    and    avoidance.-^ 

If  the  complaint  avers  that  the  defendant  unlawfully  entered  upon 
the  demanded  premises,  and  the  answer  denies  that  he  entered  un- 
lawfully, it  admits  an  entry  and  raises  an  issue  only  upon  the  question 
of  its  unlawfulness.^^ 

Vin.  SUMMONS  AND  SERVICE  OF  PROCESS.-'^  —  It  has  been 
held  unnecessary  to  state  in  the  process  that  the  complaint  was  made 
under  oath.-^  The  complaint  may  be  looked  to  in  aid  of  the  description 
in  summons.-* 

A  summons  is  not  defective  because  it  does  not  state  that  the  place 
at  which  the  defendant  is  required  to  appear  is  "the  usual  place  of 
holding  the  justice's  court  in  the  district."-^ 

"Where  in  an  action  of  forcible  detainer,  the  names  of  the  parties 
are  properly  set  out  in  the  complaint  and  bond,  but  wholly  omitted 
from  the  writ,  the  plaintiff,  pending  a  motion  to  quash,  should  be 
permitted  to  amend.^** 

Notwithstanding  the  fact  that  a  demand  may  have  been  addressed 
to  two  persons,  the  service  is  sufficient  if  it  be  made  upon  one  alone,^^ 

IX.  THE  TRIAL.  —  A.  General  Consideration.  —  Except  as 
especially  provided,  the  trial  in  actions  of  forcible  entry  and  detainer 
should  be  conducted  in  all  respects  as  in  other  cases.^* 


17.  Bibby  v.   Thomas,   131   Ala.   350, 
31   So.  432. 

18.  Mendelson    v.    Kitt,    92    N.     Y. 
Supp.   127. 

19.  Ensley   v.    Page,    13    Colo.    App. 
452,  59  Pac.  225. 

20.  Lomax  v.   Spear,   51   Ala.   532. 

21.  Koberts  v.  Center,  26  Wash.  435, 
67  Pac.  151. 

22.  Leroux  v.  Murdock,  51  Cal.  541. 
22V2.     See     the     title     "Service     of 

Process." 


23.  Lithgow   r.   Moody,   35   Me.   214. 

24.  Moore  v.  Douglass,  14  W.  Va. 
70S. 

25.  Brown  v.  Ashford,  56  Miss.  677. 

26.  Galbreath  v.  Mitchell,  32  Ark. 
278. 

27.  Gibbs  r.  Van  Derslice,  134  111. 
App.  183;  Bell/v.  Bruhn,  30  111.  App. 
300.  / 

28.  AlaskaZ-Codes,  §1018.  lU.— 
Shcpardson  /  McDole,  49  111.  App.  350. 
Minn. — Rev.  Laws,   §4042. 
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B.  Dismissal.  —  The  plaintiff  may  at  any  time  dismiss  his  suit  as 
to  any  one  or  more  defendants,  and  the  jury  or  court  may  find  any 
one  or  more  of  the  defendants  guilty,  and  the  others  not  guilty.^* 

C.  Jury.  —  Statutes  provide  for  jury  trial  if  either  party  shall  so 
demand.3^  It  has  been  held  not  reversible  error  to  merely  swear  the 
jury  to  "try  the  issue  joined, "^^ 

D.  Instructions.^^'/"  —  The  court  should  instruct  as  to  what  con- 
stitutes possession  under  the  statute.^'^  An  instruction,  which  by  its 
terms,  cuts  off  all  consideration  of  an  actual  adverse  possession  in  the 
opposite  party  is  erroneous.-''^ 

It  is  not  improper  to  instruct  the  jury  that  the  title  to  the  property 
is  not  involved  and  that  the  material  question  for  their  determina- 
tion is  the  right  to  the  possession.^* 

The  use  of  the  phrase  "without  right"  as  to  withholding  possession, 
in  an  instruction  is  unobjectionable.^^ 

E.  Directing  Verdict.^^''^^  —  Where  the  opening  statement  of  def end- 
ant 's  counsel  shows  an  absence  of  any  defense,  it  is  proper  to  direct 
a  verdict  for  the  plaintiff. ^"^  But  a  statement  by  the  defendant's  coun- 
sel on  motion  for  continuance,  to  the  eff'ect  that  their  remedy  was  in 
equity  will  not  warrant  the  court  in  directing  a  verdict.^^  An  ad- 
mission of  title  in  the  plaintiff  is  not  sufficient  ground  for  directing  a 
verdict.^* 

F.  Questions  op  Law  and  Fact.  —  The  question  of  actual  peace- 
able^^    possession**^    or'    as    to    whether    there    was    a    forcible    en- 


When  justices  of  the  peace  are  given 
concurrent  jurisdiction  in  forcible  en- 
try and  detainer  proceedings,  costs 
should  be  taxed  by  the  same  rules  as 
when  before  other  courts  or  officers 
having  jurisdiction  in  such  cases. 
Dibell  V.  People,   22  Mich.   370. 

29.  111.   Eev.   St.,   ch.   57,   §17. 

30.  lU.— Eev.  St.,  ch.  57,  §]0.  Kan. 
Gen.  St.,  1909,  §6537.  Mich.— Comp. 
Laws,  1897,  §11160.  Minn.— Eev.  Laws, 
§4042.      Neb.— Comp.    St.,    §7533. 

By  justice  without  jury  unless  de- 
manded.     Neb.    Comp.    St.j    §7532. 

Party  may  demand  jury  at  any  time 
before  trial.  Miller  v.  Schmidt,  3 
Ohio  N.  P.  296. 

In  Maine  the  parties  are  entitled  to 
a  trial  by  jury  only  upon  the  issue 
of  title.  Abbott  v.  Norton,  53  Me. 
158. 

31.  Chancey  v.  Smith,  25  W.  Va. 
404.  See  generally  the  title  "Juries 
and  Jurors." 

311/2.     See  the  title   "Instructions." 

32.  Scott  V.  Allenbaugh,  50  Mo. 
App.   130. 

33.  Blanchard  v.   Pratt,   37   111.   243. 

34.  Stillman  V.  Palis,  134  111.  532, 
23   N.   E.   786. 
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35.  Kessel  r.  Mayer,  118  111.  App. 
267. 

351/2.     See  the  title  "Verdict." 

36.  Pietsch  v.  Pietsch,  152  111.  App. 
508. 

37.  Pietsch  v.  Pietsch,  245  111.  454. 
459,  95  N.  E.  325,  29  L.  E.  A.  (N.  S.) 
218. 

38.  Pietsch  v.  Pietsch,  245  III.  454. 
458,  92  N.  E.  325,  29  L.  E.  A.  (N.  S.) 
218. 

39.  The  question  as  to  whether  de- 
fendant's possession  is  with  the  plain- 
tiff's consent  is  for  the  jury.  Thomp- 
son V.  Sornberger,  78  111.  353;  Eobin- 
son  v.  Marshall,  25  Ky.  L.  Eep.  1785, 
78  S.  W.  904. 

40.  Chiles  v.  Stephens,  3  A.  K. 
M:arsh.  (Ky.)  340;  De  Graw  v.  Prior, 
60  Mo.  56;  Blackman  v.  Welsh,  44  Mo. 
41;  Coolbaugh  v.  Porter,  33  Mo.  App. 
548,    552. 

The  question  of  abandonment  of 
possession  is  one  for  the  jury.  Brown 
V.   McCormick,  23   Mo.  App.   181.  _ 

As  to  what  constitutes  possession  in 
this  class  of  cases  is  very  generally  a 
mixed  question  of  law  and  fact.  It 
rests  with  the  jury  to  determine  the 
particular    facts    in    dispute    and    with 


FORCIBLE  ENTRY  AND  DETAINER 


1123 


try,'*^  is  a  question  for  the  jury.  What  would  constitute  possession  is 
a  question  for  the  court.' - 

An  instruction  is  objectionable  if  it  fails  to  define  what  is  color  of 
title,  that  being  a  question  of  law,''^  and  for  a  like  reason  an  instruc- 
tion on  the  question  of  legal  possession  is  objectionable,  if  it  leaves  it 
to  the  jury  to  say  what  is  a  legal  possession.** 

A  question  of  the  existence  of  an  agreement  which  will  put  in  issue 
the  question  of  title  is  for  the  jury.*^  Where  the  plaintiff  seeks  to 
introduce  a  paper  purporting  to  be  a  copy  of  the  demand  served  on 
the  defendant,  who  places  the  point  in  issue  that  such  is  not  a  true 
copy,  the  question  is  one  for  the  jury.*^ 

G.  Verdict  and  Judgment.  —  1.  Time  for.  —  Wliere  there  is  no 
express  statutory  limitation  of  time  within  which  the  decision  of  the 
justice  must  be  made,  after  submission  of  the  case,  he  is  entitled  to  a 
reasonable  time  according  to  the  circumstances  of  each  case,  in  which 
to  consider  and  determine  his  finding,  and  thereupon  to  enter  judg- 
ment.*'^ 

2.  Form  and  Contents  Generally.  —  While  in  some  jurisdictions 
the  statutes  set  out  the  proper  form  for  the  verdict,*^  usually  a  general 
verdict  will  be  sufficient.*'' 

The  only  finding  of  fact  that  can  be  lawfully  made  in  the  trial  of 
a  forcible  detainer  case  is  whether  or  not  the  defendant  therein  is 
guilty  of  forcibly  detaining  the  premises.^" 

While  the  judgment  in  action  of  forcible  entry  and  unlawful  de- 
tainer wherein  the  finding  is  for  the  plaintiff  must  order  restitution 
of  the  premises,"  under  some  circumstances  the  verdict  and  judgment 


the  court  to  determine  what  legal  ef- 
fect shall  attach  thereto.  Scott  ^. 
AUenbaugh,    50    Mo.    App.    130. 

41.  Donovan  r.  Chappell,  63  Mich. 
685,  30  N.  W.  329. 

Whether  the  entry  of  a  landlord  into 
a  part  of  the  leased  premises  but  not 
on  contest,  and  not  abandoned  by  the 
tenant,  is  an  entry  into  the  part  which 
was  abandoned  and  is  an  entry  into 
the  whole  must  be  left  to  the  jury. 
Chiles  i\  Stephens,  3  A.  K.  Marsh. 
(Ky.)   340. 

42.  De  Graw  v.  Prior,  60  Mo.  56; 
Blackman  v.  Welsh,  44  Mo.  41. 

43.  Blanchard   v.   Pratt,   37   111.   243. 

44.  Blanchard  v.   Pratt,   37   111.   243. 

45.  Powers  v.  Myers,  25  Okla.  165, 
105  Pac.  675. 

46.  Beach  v.  Heck,  54  Mo.  App. 
599. 

47.  Gibbens  v.  Thompson,  21  Minn. 
398,  holding  that  a  delay  of  two  days 
after  submission,  and  before  entering 
judgment,   was   not   reasonable. 

48.  Del,— Laws  of  Del.,  ch.  I,  §7. 
ria.— Gen.  St.,  §2166.  Minn.— Eev. 
Laws,  §4050. 


49.  Alaska.— Codes,  §1022.  Conn. 
Eaymond  v.  Bell,  18  Conn.  81.  111. 
Smith  V.  Killeck,  10  111.  293.  Wis. 
Dengate  v.  Stirmell,  72  Wis.  168,  39 
N.  W.  374. 

A  finding  as  to  title  in  the  judgment 
may  be  rejected  as  surplusage  and 
need  not  cause  reversal.  Roekhold  V. 
Doering,   122   111.   App.   194,   196. 

50.  Stover  v.  Hazelbaker,  42  Neb. 
393,  60  N.  W.  597. 

51.  Cal.— Code  Civ.  Proc,  §1174. 
Neb.— Stover  v.  Hazelbaker,  42  Neb. 
393,  60  N.  W.  597.  N.  J.— Funkhauser 
V.  Colloty,  67  N.  J.  L.  132,  50  Atl.  580. 

A  judgment  rendered  ''according  to 
verdict"  which  merely  ''finds  for  the 
plaintiff"  is  insufficient.  Swift  v. 
Cornes,   20  Wis.   397. 

Judgment  should  be  for  restitution 
and  not  merely  announcing  the  guilt 
of  defendant.  Kerr  v.  Phillips,  5  N 
J.  L.  818;  Cowman  V.  Barber,  3  N.  J 
L.  688;  Weller  v.  Parke,  3  N.  J.  L.  661 

The  only  judgment  that  can  be  pro 
nounced  in  an  action  of  forcible  de 
tainer  is  that  the  plaintiffs  have  resti 
tution    of    the    premises,    or    that    the 
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should  also  cover  damages,^-  and  rents.^^  But  a  failure  to  include  the 
monthly  value  of  premises  will  not  be  prejudicial  to  the  defendant/* 
Where  a  criminal  charge  is  made  for  both  a  forcible  entry  and  a 
forcible  detainer,  the  party  charged  may  be  found  guilty  of  the  one 
and  acquitted  of  the  other. '^^ 

3.  Where  More  Than  One  Defendant.  —  Where,  of  several  defend- 
ants, only  one  is  found  guilty  the  judgment  should  be  rendered  against 
that  one  only  f^  but  it  should  be  several  where  the  parties  so  hold  f^ 
and  if  it  has  been  shown  that  all  of  the  defendants  were  in  possession, 
though  there  is  no  substantial  proof  of  a  joint  lease  to  them,  plaintiff 
is  entitled  to  a  judgment  against  each.^^  But  a  judgment  against  the 
husband  alone  will  be  sufficient,  although  the  summons  may  have  been 
served  on  both  husband  and  wife.^'' 

In  an  action  against  a  tenant  and  a  sub-tenant  for  unlawful  de- 
tainer one  judgment  will  not  lie  against  the  sub-tenant  for  restitution 
and  a  further  and  subsequent  judgment  against  the  tenant  for  treble 


plaintiffs'  action  be  dismissed  and  that 
the  defendant  go  hence  without  day. 
Stover  V.  Hazelbaker,  42  Neb.  393, 
60  N.  W.  597.     See  also  infra  XI. 

52.  In  order  to  avoid  multiplicity 
of  suits.  Spear  v.  Lomax,  42  Ala. 
576. 

A  mere  money  judgment  is  erron- 
eous. Farwell  v.  Easton,  63  Mo.  446. 
And  see  McCleary  v.  Crowley,  22  Mont. 
245,  248,  56  Pae.  227,  under  Mont. 
Code  Civ.  Prac,  §2094,  providing  that 
damages  may  be  assessed  only  when 
occasioned   by   forcible   detainer. 

53.  Rent  Due  at  Time  of  Trial. — 
Nolan  r.  Hentig,  138  Cal.  281,  71  Pac 
440;  Keyes  v.  Moy  Jin  Mun,  136  Cal. 
129,  68  Pac.  376;  Mason  v.  Wolff,  40 
Cal.   246. 

Full  month's  rent  though  month  not 
yet  elapsed  at  time  of  judgment. 
Grand  Boulevard  Auto  Garage  Co.  v. 
Grand  Blvd.  Eink,  153  111.  App.  45,  50, 
in  which  case  the  court  in  its  opinion 
remarked:  "Should  any  instance  ever 
occur  where  injustice  might  be  pos- 
sible, to  any  extent,  by  reason  of  the 
rendition  of  judgment  for  possession 
before  a  current  month's  rent,  for 
which  judgment  is  rendered,  has  been 
wholly  earned,  the  court  will  unques- 
tionalily  protect  the  defendant  by  the 
exercise  of  its  power  to  temporarily 
stay  its  process  for  possession,"  and 
citing  Johnson  v.  Oppenheim,  3  Jones 
&  S.  440,  afirmed  in  55  N.  Y.  280. 

In  an  action  of  unlawful  detainer, 
it  is  the  province  of  the  jury  to  assess 
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the  value  of  the  rent,  and  the  court, 
on  motion,  should  render  a  judgment 
for  the  same.  "Such  questions  in 
courts  of  common  law  are  almost,  if 
not  invariably,  within  the  province  of 
the  jury;  and  to  authorize  a  court  to 
take  them  from  the  jury,  the  law 
should  be  clear  and  imperative." 
Spear  v.  Lomax,  42  Ala.  576,  589.  And 
see  Spillman  v.  Walt,  12  Heisk.  (Tenn.) 
574,    576. 

54.  McKinney  v.  Harral,  36  Mo. 
App.  337. 

55.  Strong  v.  State,  105  Ind.  1,  5, 
4  N.  E.  293. 

56.  Alexander  v.  Reed,  3  Mon. 
(Ky.)    246. 

Judgment  should  not  issue  against 
several  where  possession  is  shown  to 
have  been  in  one  only.  Norris  v. 
Pierce,  47  111.  App.  463. 

If  two  persons  are  alleged  in  the 
complaint  to  be  tenants  and  to  be  in 
possession  of  the  premises,  when  one 
of  these  only  was  a  tenant,  or  in  pos- 
session of  the  premises,  one  of  the 
defendants  cannot  be  guilty  and  the 
other  not  guilty,  but  a  verdict  should 
be  rendered  in  favor  of  both  defend- 
ants. Hilderbrand  v.  Linninger,  15  N. 
J.  L.  38;  Snedeker  v.  Quick,  12  N.  J. 
L.   129. 

57.  Godard  v.  Lieberman,  IS  111. 
App.   366. 

58.  Butterfield  v.  Kirtley,  114  Iowa 
520,  87  N.  W.  407. 

59.  Bell  V.  Bruhn,  30  111.  App.  300. 
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damages;  such  a  procedure  would  constitute  two  separate  and  inde- 
pendent judgments  in  the  same  action.^'' 

4.  Should  Pursue  the  Pleadings.  —  The  verdict  and  judgment  must 
follow  the  issues."  In  the  absence  of  statute  doubling  or  trebling  the 
damages  where  the  plaintiff  in  his  complaint  claims  a  specific  sum  as 
embracing  his  damages,  and  therein  alleges  the  monthly  rents  and 
profits  to  be  a  sum  certain,  the  finding  of  a  verdict  and  judgment 
awarding  a  greater  amount  than  that  claimed  in  the  complaint  is 
erroneous.'^^    The  same  rule  applies  to  judgment  as  to  matters  not  in 

issue.*'^ 

Judgment  for  More  Land  Than  Defendant  Claims. —  A  defendant  in  an 
action  of  forcible  entry  and  detainer  is  not  prejudiced  by  the  excess 
of  a  judgment  against  him  for  more  land  than  he  claims." 

5.  Description  of  Property.  —  The  judgment  must  contain  a  de- 
scription of  the  premises,*^^  but  it  will  be  sufficient  if  it  is  for  restitu- 
tion "of  the  premises  described  in  the  complaint"  where  the  complaint 
is  for  a  specifically  described  portion  of  land.*^*^  A  verdict  for  premises 
as  described  in  the  summons  has  been  held  sufficient.*^^  So  also  a  ver- 
dict following  the  description  of  the  premises  in  the  complaint  is 
sufficient  regardless  of  whether  it  may  follow  the  description  as  set 
out  in  an  instruction  directing  a  verdict.®* 

6.  Recovery  of  Whole  or  a  Part  Only.  —  Judgment  should  be  en- 
tered for  only  such  portion  of  the  premises  as  have  been  wrongfully 
held  by  the  defendant.®''     Whether  the  judgment  should  be  for  the 


60.  Iburg  V.  Fitch,  57  Cal.  189,  192. 

61.  m.— Wall  V.  Goodenough,  16  111. 
415.  Ind. — Boxley  v.  Collins,  4  Blackf. 
320.  Mont. — McCleary  v.  Crowley,  22 
Mont.  245,  56  Pac.  227. 

A  complaint  was  for  unlawful  de- 
tainer with  a  verdict  of  guilty.  The 
magistrate  entered  a  judgment  for  for- 
cible entry  and  unlawful  detainer. 
The  word  "forcible"  was  held  sur- 
plusage and  no  error.  Payne  V.  Mar- 
tin,  1   Stew.    (Ala.)    407. 

62.  College  Corner,  etc.  Co.  V.  Moss, 
92  Ind.  119,  124;  McGee  v.  Larramore, 
50  Mo.  425;  Balch  v.  Myers,  65  Mo, 
App.  422,  427. 

An  error  in  this  regard  will  not  re- 
quire the  granting  of  a  new  trial;  the 
judgment  may  be  reformed  by  reject- 
ing the  excess.  Coles  v.  Foley,  13  Mo. 
App.  249. 

When  the  complaint  in  unlawful  de- 
tainer sets  up  a  claim  to  possession 
of  an  undivided  two-thirds,  a  judgment 
for  possession  of  the  whole  is  bad. 
Haurand  v.  Schorb,  77  N.  J.  L.  365, 
72  Atl.  107. 

63.  In  an  action  offered,  where  iu- 
tervenors  were  ousted  by  a  provisional 
writ   of  restitution  without  notice,  the 


action  was  premature  as  to  them  and 
the  final  judgment  should  restore  them 
to  their  original  possessor;  but  it  is 
error  to  also  restore  them  "to  the 
unexpired  term  therein"  when  that 
was  not  an  issue  in  the  case.  Colum- 
bia &  Puget  Sound  K.  Co.  v.  Moss,  53 
Wash.   512,   102   Pac.   439. 

64.  Johnson    v.    West,    41    Ark.    535. 

65.  Spoor  V.  Meyer,  152  111.  App. 
470;  Norris  v.  Pierce,  47  111.  App.  463; 
Naylor  v.  Chinn,  82  Mo.  App.  160. 

66.  Locke  v.  Skow,  3  Neb.  (Unof.) 
299,  91   N.  W.  572. 

Judgment  following  complaint  con- 
taining insufficient  description  erron- 
eous. Applegate  v.  Applegate,  16  N. 
J.  L.  321. 

67.  Franklin  f.  Geho,  30  W.  Va.  27, 
3  S.  E.  168;  Lawson  v.  Dalton,  18  W. 
Va.   766. 

68.  Belinski  V.  Brand,  76  111,  App, 
404,  408. 

69.  Golden  v.  Menker,  132  111.  App. 
25;  Humphreville  v.  Davis,  27  111.  App. 
142;    Mich.   Comp.   Laws,   1897,    §11181. 

Plaintiff's  right  of  action  and  re- 
covery is  limited  to  such  portion  of 
the  land  as  the  defendant  had  in  pos- 
session  on  the  day  the  warrant  issued 
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whole  or  only  a  part  of  the  premise's  claimed,  if  either,  is  made  to  de- 
pend not  on  the  extent  of  the  defendant's  actual  possession,  but  on 
that  of  the  plaintiff's  right  of  possession/*^ 

7.  Judgments  on  the  Pleadings.  —  Where  the  answer  admits  all 
of  the  material  allegations  of  the  complaint  and  alleges  no  defense, 
judgment  on  the  pleadings  for  restitution  should  be  ordered  by  the 

court.'^ 

A  confession  of  judgment  is  not  authorized  upon  a  warrant  of  at- 
torney in  an  action  of  forcible  detainer/-  It  has  been  held  that  judg- 
ment   upon    confession    cannot    be     entered    in     a    justice     court/^ 

8.  Setting  Verdict  Aside.  —  A  verdict  will  not  be  set  aside  because 
of  no  plea  or  issue  as  the  statute  puts  in  a    plea    of    not    guilty.^* 

Where  there  is  no  evidence  that  plaintiff,  his  assignor,  or  ancestor 
ever  had  possession  of  the  premises  in  dispute,  it  is  error  to  refuse  to 
set  aside  a  verdict  for  plaintiff  in  a  proceeding  for  an  unlawful  de- 
tainer.''^ 

9.  The  Record. ''''  —  The  docket  as  in  other  proceedings  should  con- 
tain a  complete  recital  of  the  judgment ;"  but  clerical  error  in  entering 
the  date  of  the  judgment  will  not  affect  the  validity  of  the  judgment 
in  an  action  of  this  character.^'^ 

X.  NEW  TRIALS.  —  New  trials  may  be  granted  in  proper  cases 
by  the  court  trying  the  case.'^^  A  new  trial  should  be  granted  where 
there  is  no  complaint  on  file.^** 

XI.  RESTITUTION  AND  RE-RESTITUTION.^^  —  NECESSITY 
FOR.  —  It  is  not  necessary  that  the  possession  be  acquired  through  a 
formal  writ  of  restitution;  the  defendant  has  the  right  to  give  up 


and  cannot  include  other  portions  ^  of 
the  land  taken  possession  of  pending? 
the  litigation.  White  v.  Suttle,  11 
Humph.  (Tenn.)  449.  But  see  Jones 
f.   Phillips,   10   Heisk.    (Tenn.)    562. 

If  complaint  is  true  in  part  only,  a 
judgment  of  restitution  may  be  ren- 
dered for  such  part.  Neb.  Comp.  St., 
§7532. 

70.  Hardin  v.  County  of  Sangamon, 
71  111.  App.  103,  118. 

71.  Lloyd  V.  Secord,  61  Minn.  448, 
63  N.  W.  1099;  Norton  v.  Beckman, 
53  Minn.  456,  55  N.  W.  603. 

72.  French  v.  Wilier,  126  111.  611, 
18  N.  E.  811,  9  Am.  St.  Eep.  651,  2 
L.  E.  A.  717. 

73.  Paul  i\  Armstrong,  1  Nev.  82. 

74.  Simpkins  v.  White,  43  W.  Va. 
125,  27  S.  E.  361. 

75.  McElhinney  v.  Atwell,  2  Mo. 
App.    598. 

76.  See  the  title   "Appeals." 

77.  An  entry  on  the  docket  of  a 
justice  in  these  words:  "Parties  ap- 
peared, ready  for  trial.  After  hear- 
ing the  evidence  the  court  declares  in 
favor   of   the   plaintiff,   against   the   de- 
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fendant.  Costs  taxed  to  defendant" 
is  not  a  sufficient  recital  of  a  judg- 
ment upon  which  to  base  a  restitution 
of  the  premises.  Allen  v.  Corlew,  10 
Kan.  70. 

78.  Firminich  v.  Burdine,  156  111. 
App.   491. 

79.  Fla.  Gen.  St.,  ch.  4,  art.  7; 
Krause  v.  Dayton,  51  N.  J.  L.  272,  17 
Atl.  91.     See  the  title  "New  Trial." 

In  Alabama  it  has  been  held  that 
a  magistrate  has  power  to  grant  new 
trials  in  cases  of  forcible  entry  and 
detainer.     Wright  v.   Lyle,   4   Ala.   112. 

But  in  Mississippi  new  trials  have 
not  been  allowed,  in  justices'  courts 
for  the  reason  that  such  courts  are 
unlearned  in  law  and  incompetent  to 
determine  with  accuracy  whether  the 
result  has  been  according  to  law.  War- 
ren V.  African  Baptist  Church,  50  Miss. 
223. 

80.  Leiferman  i:  Oster,  64  111.  App. 
578. 

81.  For  statutory  forms  of  writ  of 
restitution,  see  Minn.— Kev.  Laws, 
§4051.  Neb.— Comp.  St.,  §7536.  Tenn. 
Shann.    Code,    §5107. 
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the  possession  of  the  premises  peaceably  in  accordance  with  the  judg- 
ment  and  thus  effect  a  complete  satisfaction  of   all  the  judgment, 

except  the  costs."-  .      .  .    • 

When  Restitution  Proper.  —  While  a  writ  of  restitution  cannot  issue 
in  criminal  proceedings  for  forcible  entry  and  detainer,^"  in  the  civil 
proceeding  the  writ  should  issue  upon  judgment  being  rendered  m 
favor  of  the  plaintiff."  But  the  writ  will  not  authorize  the  sheriff  to 
dispossess  one  who  was  not  privy  to  the  defendant's  forcible  entry  and 
detainer,  and  who  is  a  stranger  to  the  parties  and  thp  record.  It  only 
authorizes  him  to  dispossess  the  defendant  and  his  privies.^'' 

Writ  of  restitution  does  not  determine  either  the  right  of  property 
or  the  right  of  possession.  It  simply  decides  a  restoration  to  im- 
mediate possession,  which  has  been  taken  away  by  illegal  and  un- 
warranted  ouster,    tending   to    produce    a    breach    of    the    peace.**" 

Where  Restitution  Is  Impossible.— Where  the  defendant  has  been  re- 
moved from  the  premises  pending  the  outcome  of  the  action  and  the 
buildings  which  were  in  dispute  have  subsequently  been  destroyed  by 
fire,  a  writ  of  restoration  ought  not  to  issue."  So  also  a  judgment 
for 'the  plaintiff,  a  lessee,  in  lawful  detainer,  being  for  double  the  rental 
value  until  restitution,  and  restitution  being  impossible,  on  execution, 
by  reason  of  the  expiration  of  the  lease,  the  sheriff  must  compute  the 
damages  for  the  time  during  which  restitution  could  have  been  made.»« 

Execution  of  the  Writ. —  In  the  execution  of  a  writ  of  restitution  an 
officer  is  bound  to  use  ordinary  care  and  not  to  do  unnecessary  injury 
to  the  property  of  the  evicted  tenant,  and  for  his  failure  in  that 
respect  both  he  and  his  principal  are  liable.^^  And  w^here  a  writ  of 
restitution,  valid  on  its  face,  is  delivered  to  a  constable,  it  becomes 
his  duty  to  execute  it  without  inquiry  as  to  whether  or  not  it  will 
result  in  inconvenience  or  loss  to  the  parties;""  and  in  executing  the 


82.  Barnett  v.  Palmer,  79  111.  App. 
403,   406. 

After  the  plaintiff  has  got  posses- 
sion of  the  premises,  the  defendant 
having  surrendered  the  same  in  ac- 
cordance with  the  judgment  and  with- 
out a  writ  of  restitution  having  issued, 
if  he  voluntarily  leaves  it  vacant  and 
unoccupied  and  the  defendant  again 
gets  possession  thereof  peaceably  and 
claims  it  as  his  own,  it  will  be  neces- 
sary for  the  plaintiff  to  regain  the  pos- 
session by  another  action;  he  cannot 
do  so  by  procuring  a  writ  of  restitu- 
tion on  the  old  judgment.  Barnett  v. 
Palmer,  79  111.  App.  403,  406. 

83.  State  v.  "Walker,  5  Sneed  (Tenn.) 
259. 

84.  Ala.— Oiv.  Code,  §4269.  Cal. 
Code  Civ.  Proc,  §1174.  Ga,.— Code, 
§4828.  Miss. —  Code,  §5050.  Neb. 
Comp.  St.,   §7532,  and  see  supra. 

85.  Wallace    v.   Hall,    22    Kan.    271; 


Drum  V.  Holton,  1  Pin.   (Wis.)   456. 

86.  Mitchell  v.   Hagood,   6   Cal.   148. 

87.  Small  v.  Clark,  97  Me.  304,  54 
Atl.    758. 

88.  Kelly  v.  Clancy,  15  Mo.  App. 
519. 

89.  Gaertner  v.  Bues,  109  Wis.  165, 
85  N.  W.  388. 

Where  within  an  hour  after  the  ren- 
dition of  a  judgment  in  an  action  for 
forcible  entry  and  detainer,  and  with 
no  time  given  the  defendant  therein 
to  remove  his  family,  or  provide  for 
their  protection,  they  were  turned  into 
the  street  in  the  night,  at  an  inclement 
season,  and  their  furniture,  clothing 
and  goods  damaged,  broken  and  thrown 
into  the  mud.  Held  that  it  was  a 
clear  case  of  an  abuse  of  legal  process, 
for  which  the  officer  was  liable.  Andrea 
r.   Thatcher,   24   Wis.   471. 

90.  Gaertner  v.  Bues,  109  Wis.  165, 
85    N.    W.    388. 
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writ  if  the  defendant  does  not  peaceably  yield  possession,  it  is  the  duty 
of  the  officer  to  remove  him  entirely  off  the  premises.**^ 

If  the  defendant  cannot  be  found  in  the  county,  and  there  is  no 
person  in  charge  of  the  premises  detained,  then  the  officer  should 
enter  into  the  possession  of  the  premises,  breaking  in  if  necessary,  and 
should  remove  all  of  the  property  of  the  defendant  at  the  expense  of 
the  plaintiff.^-  If  the  evicted  tenant  fails  to  take  the  goods  as  they 
are  removed,  the  officer  may  put  them  in  a  storage  warehouse;  and, 
if  he  exercises  reasonable  care  in  the  selection  of  the  warehouse  and 
in  the  removal  of  the  goods  thereto,  his  full  duty  has  been  performed.^^ 

A  writ  of  restitution  is  not  executed  until  the  person  in  whose 
behalf  and  for  whose  benefit  it  issues  is  restored  to  the  full  possession 
of  the  entire  premises  recovered  by  the  judgment  upon  which  the  writ 
is  predicated.^"* 

Where  Joint-tenancy  Is  Involved.  — Where  one  tenant  has  brought  the 
action  against  his  co-tenant,  the  writ  of  restitution  should  not  issue 
to  restore  plaintiff  to  the  possession  of  the  whole  estate,  but  the  de- 
fendant should  be  removed  from  the  exclusive  possession  and  the 
plaintiff  put  in  joint  possession  with  his  co-tenant.^^ 

Execution  for  Damages  and  Costs  After  Kestitution.  —  Execution     may 


91.  Farnsworth  v.  Fowler,  1  Swan. 
(Tenn.)    1. 

The  officer  holding  the  writ  of  resti- 
tution should  execute  the  same  by 
making  a  demand  upon  the  defendant 
if  he  can  be  found  in  the  county  or 
any  adult  member  of  his  family  hold- 
ing possession  of  the  premises  or  other 
person  in  charge  thereof,  for  the  pos- 
session of  the  same,  and  that  the  de- 
fendant remove  himself,  his  family 
and  all  of  his  personal  property  from 
such  premises  within  twenty-four  hours 
after  such  demand.  If  defendant  fails 
to  comply  with  the  demand,  then  the 
officer  may  take  with  him  any  neces- 
sary force  and  whatever  assistance 
may  be  necessary,  at  the  cost  of  the 
complainant,  remove  the  said  defend- 
ant, his  family  and  all  his  personal 
property  from  the  premises  and  im- 
mediately place  the  plaintiff  in  pos- 
session thereof.  Minn.  Eev.  Laws, 
§405014. 

The  plaintiff  should  have  a  lien  upon 
all  the  goods  on  the  detained  prem- 
ises for  the  reasonable  costs  and  ex- 
penses incurred  for  removing  said  per- 
sonal property  and  for  the  proper  care 
and  storing  the  same  and  the  cost  of 
transportation  of  the  same  to  some 
suitable  place  of  storage,  in  case  de- 
fendant should  fail  or  refuse  to  make 
immediate  payment  for  all  expenses  of 
such    removal    from    said   premises   and 
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have  the  right  to  enforce  such  lien  by 
detaining  the  same  until  paid,  and  in 
case  of  non-payment  for  sixty  days 
after  the  execution  of  the  writ  should 
have  the  right  to  enforce  his  lien  and 
foreclose  the  same  by  public  sale  as 
provided  for  in  case  of  sales  in  pro- 
ceedings of  a  similar  nature.  Minn. 
Eev.  Laws,  §405114. 

92.  Minn.   Eev.   Laws,    §405114. 

93.  After  removal  of  the  goods  to 
the  warehouse  in  such  a  case  a  de- 
livery to  the  evicted  tenant  of  the 
warehouse  receipt  therefor  is  equiv- 
alent to  a  delivery  of  the  goods  there- 
for, and  his  acceptance  thereof  restores 
him  to  full  dominion  over  them,  so 
that  any  loss  or  depreciation  in  the 
value  occurring  thereafter  cannot  be 
recovered  as  an  element  of  damages  in 
an  action  against  the  landlord  for  the 
wrongful  removal.  Gaertner  v.  Bues, 
109  Wis.  165,  85  N.  W.  388. 

94.  Farnsworth  v.  Fowler,  1  Swan. 
(Tenn.)    1. 

95.  McHose  v.  South  St.  Louis  Fire 
Ins.   Co.,  4  Mo.   App.   514. 

The  statutory  form  for  the  writ  is 
not  obligatory,  and  where  the  claim- 
ant and  defendant  are  co-tenants,  or 
entitled  to  joint  possession,  it  must  be 
modified  to  suit  the  appropriate  judg- 
ment. McHose  I'.  South  St.  Louis 
Fire  Ins.  Co.,  4  Mo.  App.   514. 
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properly  issue  for  damages  and  costs  upon  the  judgment  of  a  justice 
in  unlawful  detainer,  after  restitution  of  the  premises.'"' 

Satisfaction  by  Party  Interested  in  Continuance  of  Term.  —  Statutes  have 
provided  that  where  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  rent,  and  the  lease  or  agreement  under  which 
the  rent  is  payable  has  not  by  its  terms  expired,  execution  upon  the 
judgment  shall  not  be  issued  until  the  expiration  of  a  stated  period 
after  the  entry  of  judgment,  within  which  time  any  party  interested 
in  the  continuance  of  the  term  may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest  thereon,  the  amount  of 
damages  found  by  the  jury  and  the  costs  of  the  proceeding ;  and  there- 
upon the  judgment  shall  be  satisfied  and  the  tenant  restored  to  his 
estate;  but  that  if  payment  be  not  so  made  the  judgment  shall  be 
enforced  for  its  full  amount  and  for  the  possession  of  the  premises."-'^ 

Re-Eestitution.  —  If  plaintiff  recovers  judgment  and  is  placed  in  pos- 
session by  a  writ  of  restitution  and  the  judgment  is  afterwards  re- 
versed,^^  or  the  action  dismissed  by  the  plaintiff  pending  the  appeal,^* 
the  court  below  should  restore  the  defendant  to  the  possession,  but  this 
has  been  held  to  be  within  the  discretion  of  the  court.^ 

Where  the  writ  is  abated  on  a  plea  for  variance  between  it  and  the 
affidavit,   the   defendant   is  entitled    to    judgment    for    restitution.'- 

It  has  been  held  that  a  probate  court  has  power  to  issue  a  writ  of 
re-restitution  brought  before  it  on  certiorari.^ 

XII.  REVIEW.^^  —  Statutes  provide  for  review  under  forcible  en- 
try and  detainer  acts  in  the  same  manner  and  under  the  same  pro- 


96.  Cabanne  t\  Spaulding,  14  Mo. 
A.pp.  312. 

97.  Cal.  Code  Civ.  Proc,  §1174; 
Iburg  V.  Fitch,   57  Cal.   189. 

But  it  is  where  the  proceeding  is 
in  unlawful  detainer  after  default  in 
the  payment  of  rent  only  that  the 
defendant  within  five  days  after  judg- 
ment,  may  pay  into  court  for  the  land- 
lord the  amount  found  due  as  rent, 
with  interest  thereon  and  costs  and  be 
restored  to  his  estate.  (Code  Civ.  Proc, 
§1174)  "In  all  other  cases  the  judg- 
ment may  be  enforced  immediately" 
(Code  Civ.  Proc,  §1174)  with  certain 
provisions  for  relief  in  cases  of  hard- 
ship. Bateman  v.  Superior  Court,  139 
Cal.  140,   143,   72  Pac  922. 

98.  Cal.— Polack  v.  Shafer.  46  Cal. 
270.  Conn. — Du  Bouehet  v.  Wharton, 
12  Conn.  533.  Mass. — Com.  v.  Bige- 
low,  3  Pick.  31. 

99.  Where  a  judgment  is  recovered 
by  the  plaintiff  in  an  action  of  unlaw- 
ful detainer  before  a  justice  and  under 
it  a  writ  of  possession  issues,  and  the 
defendant  is  turned  out  of  possession, 
and  then  an  appeal  is  granted,  and 
then    before    trial    of     the     case,     the 


plaintiff  moves  the  dismissal  of  his  ac- 
tion and  declares  that  he  will  not 
further  prosecute  it,  the  court,  if 
asked,  should  award  a  writ  of  pos- 
session to  restore  the  possession  of  the 
land  to  the  defendant,  and  it  is  not 
error  to  refuse  such  dismissal  except 
on  condition  of  the  plaintiff  making 
such  restitution.  The  dismissal  may 
be  entered  later.  McCormick  v.  Short, 
49   W.  Va,  1,  37  S.  E.  769. 

1.  It  is  within  the  discretion  of  a 
court  to  refuse  a  writ  of  restitution 
to  defendant,  on  reversing  a  judgment 
of  a  justice's  court  against  him  in 
forcible  entry  and  detainer,  under 
which  judgment  plaintiff  obtained  pos- 
session, if  it  appears  that  the  plaintiff 
was  entitled  to  the  possession,  although 
not  entitled  to  recover  it  by  tbat  par- 
ticular action,  and  that  he  had  pre- 
viously been  wrongfully  dispossessed 
by  the  defendant.  Towle  f.  Smith,  27 
Wis.  268. 

2.  Sumner   v.    Spencer,    9   Ark.    441. 

3.  Paul  V.  Armstrong,  1  Nev.  82. 
31/2.     See    generally   the   titles    "Ap- 
peals;" "Error,  Writ  of." 
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cedure  as  appeals  are  taken  and  tried  in  other  cases,*  either  party 
being  allowed  to  prosecute  his  appeal,^  upon  filing  the  required  bond,** 
and  without  being  required  to  file  new  pleadings  w.here  the  appeal  is 
from  the  justice  court." 

Objections  and  Exceptions.  —  Errors  in  the  complaint  not  objected  to 
in  the  lower  court  will  not  work  a  reversal  on  appeal.®  So  also  the 
omission  to  call  for  a  jury  will  be  deemed  a  waiver  thereof.^ 

Matters  Subject  to  Review.  —  In  Illinois,  at  least,  the  judgment  on  the 
finding  of  the  issues  for  the  plaintiff  upon  a  plea  in  abatement  is  final.^" 

Presumptions  on  Appeal.  —  In  Alabama  it  has  been  held  that  in  a  rec- 
ord of  unlawful  detainer,  the  justice  is  not  required  to  state  all  the 
evidence  given,  but  only  such  as  is  objected  to,  and  the  proper  proof 
will  be  presumed  to  have  been  made  to  support  the  verdict,  unless  the 
contrary  be  shown." 

Upon  failure  to  prosecute  the  appeal  the  judgment  of  the  lower  court 
will  be  affirmed.^' 

On  default  of  the  defendant  in  unlawful  detainer,  on  appeal  from 
a  justice,  it  has  been  held  that  the  circuit  court,  a  jury  not  being  de- 
manded, may  assess  the  damages  and  the  monthly  value  of  the  premises, 
and  render  judgment  accordingly,  and  that  in  such  case  the  court 
is  not  bound  to  affirm  the  judgment  of  the  justice  or  dismiss  the 
appeal.^^ 

Harmless  and  Reversible  Error.  —  Judgment  should  not  be  reversed  for 
any  formal  defect,  nor  for  any  error  which  the  court,  upon  the  face 


4.  111.  Rev.  St.,  eh.  57,  §18;  Mieh. 
Comp.    Laws,   1897,    §11176,   11179-80. 

Certiorari  will  lie  from  decision  of 
justice  in  forcible  entry  and  detainer 
proceedings.  Ga.  Code,  §4829;  Holton 
V.  Hendley,  75  Ga.  847;  McDonald  v. 
Cousins,   23    Ga.    227. 

But  a  writ  of  review  from  a  justice 
court  has  been  held  improper.  M,c- 
Anish  V.  Grant,  44  Ore.  57,  44  Pac. 
396. 

5.  Dechenbach  v.  Rima,  45  Ore.  500, 
77  Pac.  391,  78  Pac.  666. 

6.  Mass.  Rev.  Laws,  ch.  181,   §6. 
The   court   in  which  the   appeal   may 

be  pending  may  require  a  new  bond  in 
a  larger  amount,  if  necessary  to  se- 
cure the  rights  of  the  parties  and  may 
dismiss  the  appeal  for  failure  to  have 
the  surety  justify  or  file  a  new  bond. 
Brown  v.  Wagar,  110  111.  App.  354. 

7.  McCue  V.  Lee,  16  Neb.  575,  21 
N.  W.  1. 

8.  HI. — Center  v.  Gibney,  71  111. 
557;  Dunne  v.  Trustees  of  Schools,  39 
111.  578;  Spoor  v.  Meyer,  152  111.  App. 
470;  Gibbs  v.  Van  Derslice.  134  111. 
App.  183;  Turk  v.  Elliott,  69  111.  App. 
451.  Minn.— Door  t\  McDonald,  43 
Minn.  458,  45  N.  W.  &64.     Mo.— Nay- 
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lor  V.  Chinn,  82  Mo.  App.  160.  Neb. 
Grant  v.  Marshall,  12  Neb.  488,  11 
N.  W.  741,  failure  to  describe  prem- 
ises. 

In  an  appeal  ease  from  the  judg- 
ment of  a  justice  of  the  peace,  in  an 
action  of  unlawful  detainer,  no  ob- 
jections to  the  complaint  will  be  al- 
lowed unless  they  shall  have  been 
made  first  before  the  justice,  if  the 
case  is  not  so  defective  in  substance, 
that  no  judgment  could  be  rendered 
for  any  particular  premises.  Snoddy 
V.  Watt,  9  Ala.  609;  Hilliard  P.  Carr, 
6   Ala.   557. 

Objections  not  taken  to  misjoinder 
of  causes  of  action  or  parties  will  be 
deemed  waived.  Farnoomb  v.  Stern,  18 
Colo.   279,   32  Pac.    612. 

9.  Gibbens  v.  Thompson,  21  Minn. 
398. 

10.  Steele  v.  Grand  Trunk  J.  R., 
120  111.  App.  366. 

11.  Payne  V.  Martin,  1  Stew. 
(Ala.)    407. 

12.  Feedler  t\  Schroeder,  59  Mo. 
364. 

13.  Coles  V.  Foley,  13  Mo.  App.  249. 
See  generally  the   title   "Default," 
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of  the  proceedings  can  amend/*  nor  will  the  case  be  reversed  for  de- 
fective judgment  wliere  the  same  may  be  aided  by  reference  to  the 
complaint  and  transcript.'^  If  the  charge  of  the  justice  in  an  action 
of  unlawful  detainer,  is  erroneous  in  a  material  point,  the  judgment 
will  be  reversed." 

Error  in  issuing  defective  process  will  not  be  cured    by    appeal." 

Error  in  issuing  a  writ  of  restitution  during  the  pendency  of  an  action 
of  forcible  entry  and  detainer  cannot  be  urged  as  a  ground  for  re- 
versing a  final  judgment.'^  A  complaint  which  fails  to  make  a  case 
cannot  be  amended  on  appeal.'^ 

Determination.  —  Where  the  appellate  court  affirms  the  judgment,  it 
is  proper  to  remand  the  case  to  enable  the  lower  court  to  issue  a  writ 
of  restitution.-*^  But  the  appellate  court  may  issue  a  proper  writ  to 
restore  the  possession  to  the  defendant  whether  the  statute  has  made 
provision  therefor  or  not.^' 

When  proceedings  under  the  statute  relative  to  forcible  entries  and 
detainers  are  brought  into  the  supreme  court  on  certiorari  it  is  within 
the  power  of  the  court  to  examine  them,  and  quash  them,  if  found 
irregular  or  insufficient.-^ 

A  judgment  in  the  circuit  court  in  an  action  of  unlawful  detainer 
in  favor  of  the  plaintiff,  should  run  against  the  defendant  alone,  and 
not  against  the  sureties  in  his  appeal  bond  given  in  the  justice's  court.^^ 

Where  the  jury  in  an  action  of  unlawful  detainer,  have  assessed 
more  rent  than  is  lawfully  due,  the  plaintiff,  by  remitting  the  excess, 
may  obtain  a  judgment  in  the  higher  court  for  what  the  proof  shows 
him  to  have  been  lawfully  entitled  to.^* 

Stay  of  Proceedings.24%  —  In  actions  of  forcible  entry  and  unlawful  de- 
tainer, a  stay  of  proceedings  pending  an  appeal  is  not  a  matter  of 
right.^^  An  appeal  taken  by  the  defendant  will  not  stay  proceedings 
upon  the  judgment  unless  the  judge  or  justice  before  whom  the  same 


14.  Laws  of  Del.,  ch.  CI,  §18. 

15.  Monitor  r.  Thorn  Van  Co.,  118 
111.  App.  293;  Adams  v.  Pacini,  119 
111.  App.  428. 

16.  Snedeker  v.  Quick,  12  N.  J.  L. 
129. 

If  erroneous  as  to  costs  only  It  will 
not  be  wholly  reversed  on  that  ac- 
count, but  may  be  corrected  in  rela- 
tion to  the  costs  and  affirmed  as  to 
the  residue.  Smith  v.  Williamson,  11 
N.  J.  L.   313. 

17.  Where  a  justice  issues  a  sum- 
mons in  an  action  of  forcible  entry  and 
detainer  without  an  affidavit  havingf 
been  previously  filed,  an  appeal  to  the 
circuit  by  the  defendant  will  not 
cure  the  want  of  jurisdiction  of  the 
justice  over  the  subject-matter.  Stol- 
berg  V.  Ohnmacht,  50  111.  442. 

18.  Columbia  &  Puget  Sound  E.  Co. 
V.  Moss,  53  Wash.  512,  102  Pac.  439. 


19.  Kiphart  v.  Brennemen,  25  Ind. 
152. 

20.  Murry  v.  Harper,  3  Ala.  744. 

21.  Wright  V.  Hurt,  92  Ala.  591,  9 
So.  386;  Kennedy  v.  Hamer,  19  Cal. 
374. 

22.  People  v.  Smith,  24  Barb.  (N. 
Y.)    16. 

23.  Hulett   V.   Mugent,    71    Mo.   131. 

24.  Newman  f.  Mackin,  13  Smed. 
&  M.   (Miss.)   383. 

241/2.  See  generally  the  title  "Super- 
sedeas. ' ' 

25.  Bryne  V.  Crafts,  73  Cal.  641,  15 
Pac.  300. 

Writs  of  possession  may  issue  not- 
withstanding an  appeal  has  been  grant- 
ed from  the  judgment  of  the  justice 
in  such  causes.  Fisher  v.  Baldridge,  91 
Tenn.   418,   19   S.   W.   227. 
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was  rendered  so  directs,-^  and  the  proper  bond  is  executed."  If  the 
defendant  desires  to  prevent  the  issuance  of  the  writ  of  restitution  he 
may  issue  a  proper  bond,  payable  to  the  plaintiff  to  indemnify  him 
against  loss  of  rent  pending  the  appeal  and  also  for  the  payment  of 
all  costs.-^  But  where  the  court  below  has  directed  a  stay,  it  has  no 
further  control  over  the  matter.^^ 


26.  Cal.  Code,  §1176;  Sarthou  v. 
-Reese,  151  Cal.  96,  90  Pac.  187;  Bate- 
man  V.  Superior  Court,  139  Cal.  140, 
72  Pac.  922;  Cluness  v.  Bowen,  135 
Cal.   660,   67   Pac.   1048. 

This  power  is  vested  exclusively  in 
the  court  that  tried  the  case.     McDon- 


ald   V.    Haulon,    71    Cal.    535,    12    Pac. 
515. 

27.  Ala.  Civ.  Code,   §4281. 

28.  Ala.   Civ.   Code,    §4281;   Robbins 
V.  Battle  House  Co.,   74  Ala.  499,  500. 

29.  Lee   Chuck  v.   Quan  Wo   Chong, 
81   Cal.  222,  22  Pac.  594. 


FORECLOSURE.  —  See    Chattel    Mortgages;    Mechanics'    Liens; 

Mortgages. 

FOREIGN  LAWS.  — See  Statutes. 

FORFEITURES.  —  See  Penalties,  Forfeitures  and  Fines. 
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I.  INTRODUCTION.  —  A.  Scope  of  Article.  —  The  scope  of 
this  article,  as  shown  by  the  preceding  analytical  outlines,  deals  with 
the  law  of  procedure  in  connection  with  the  crimes  of  forgery  and  also 
the  uttering  of  forged  instruments.  No  attempt  has  been  made  to  set 
forth  the  substantive  law  of  these  offenses  except,  incidentally,  as  has 
been  found  necessary  for  the  purpose  of  more  clearly  explaining  and 
applying  the  rules  governing  matters  of  procedure.  As  it  would  be 
expected,  the  law  pertaining  to  the  requirements  of  indictments  and 
informations  constitutes  the  main  body  of  the  article,  although  the 
other  important  divisions  of  the  subject  have  been  fully  treated.  The 
law  of  evidence,  however,  applicable  to  these  offenses  has  been  omitted, 
since  this  subject  is  considered  elsewhere  in  another  publication  con- 
nected with  this  series.  (See  Encyclopaedia  op  Evidence.)  The 
article,  moreover,  does  not  deal  with  the  topic  of  counterfeiting,  which 
is  treated  elsewhere  in  these  volumes.^ 

B.  Definitions.  —  1.  Forgery.  —  The  definition  of  forgery  has 
had,  as  is  also  true  of  most  common-law  offenses,  an  evolution.  The 
early  writers  upon  English  crown  law  were  disposed  to  limit  the 
crime  to  the  false  making  of  such  written  instruments  as  were  import- 
ant in  their  own  times,  particularly  public  w^ritings,  or  deeds.-  Later 
definitions  have  taken,  however,  a  larger  scope,  and  the  offense  has 
been  variously  defined.^ 


1.  See    the    title    "Counterfeiting." 

2.  "Hawkins  adds  wills  to  the  list 
given  by  former  writers."  East.  P.  C. 
Vol.  II,  852. 

Definition  Too  Narrow. — It  is  ad- 
mitted that  Hawkins'  definition  is  too 
narrow,  even  at  common  law.  In  a 
subsequent  case,  after  full  discussion, 
it  was  held  to  be  a  common-law  for- 
gery to  make  false  private  writings, 
also.  Rex  v.  Ward,  2  Ld.  Kaym. 
1461,  92  Eng.  Reprint  451. 

Forgery  is  a  common-law  offense, 
and,  as  such,  it  belongs  to  that  class 
of  misdemeanors  called  cheats,  although 
it  became  distinguished  in  time  by  a 
particular  name.  Ex  parte  Hibbs,  26 
Fed.  421,  432. 

Forgery  also  a  statutory  offense 
in  all  jurisdictions.  The  statutes,  how- 
ever, deal  principally  with  the  degrees 
of  forgery,  and  the  punishments  there- 
under. Com.  V.  Castles,  9  Gray  (Mass.) 
123;  Com.  v.  Ray,  3  Gray  (Mass.)  441; 
Com.  V.  Ayer,  3   Cush.   (Mass.)    150. 

First  Degree.— State  v.  Moore,  86 
Minn.  418,  90  N.  W.  786;  People  v. 
Filkin,  176  N.  Y.  548,  68  N.,E.  1120. 

Second  Degree. — State  v.  Greenwood, 
76  Minn.  211,  78  N.  W.  1042,  1117,  77 
Am.  St.  Rep.  632;  People  v.  Mershon, 
43  App.  Div.  541,  60  N.  Y.  Supp.  115, 


14  N.  Y.   Crim.   286;   People  v.  Oishei, 
20  Misc.  163,  45  N.  Y.  Supp.  49. 

Third  Degree. — Murphy  v.  State,  IIS 
Ala.  137,  23  So.  719;  State  v.  Lee,  32 
Kan.   360,  4  Pac.  653. 

Fourth  Degree. — State  v.  Lee,  32 
Kan.  360,  4  Pac.  653. 

Common  Law  Not  Abrogated. — In 
the  statutory  law  of  South  Carolina 
upon  the  subject  of  forgery,  there  is 
no  language  evincing  an  intention  to 
abrogate  or  limit  in  any  way  the  com- 
mon law  as  to  forgery.  On  the  con- 
trary, the  object  of  these  statutes  ap- 
pears to  have  been  the  enlarging  of 
the  offense,  and  the  regulating  and 
fixing  the  punishment  therefor.  State 
r.  Zimmerman,  79  S.  C.  289,  60  S.  E. 
680.  And  see:  Me. — State  v.  Kimball, 
50  Me.  409.  Mass. — Com.  v.  Castles, 
9  Gray  123;  Com.  t\  Ray,  3  Gray  441; 
Com.  V.  Ayer,  3  Cush.  150.  S.  C— 
State  V.  Jones,  1  MfiMull.  L.  236,  36 
Am.  Dec.  257. 

3.  Goodman  V.  People,  228  111.  154, 
81    K   E.   830. 

East. — "The  false  making  or  alter- 
ing, malo  animo,  of  any  written  instru- 
ment for  the  purposes  of  fraud  and 
deceit."     2  P.  C.  852. 

Wharton. — "Forgery  is  making  a 
false    suable    document   with   intent   to 
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A  definition  frequently  quoted  defines  forgery  as  "the  fraudulent 
making  or  altering  of  any  writing  to  the  prejudice  of  another's 
rights."*  A  more  satisfactory  definition,  however,  and  one  that  has 
met  the  approval  of  many  courts,  is  the  following:  "At  common 
law,  forgery  is  the  false  making  or  material  altering,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine,  might  apparently  be  of 
legal  efficacy,  or  the  foundation  of  a  legal  liability."^ 


defraud."  1  Crim.  Law,  §653,  10th  ed. 
Bishop. — "Forgery  is  the  fraudulent 
making  of  a  false  writing  which,  if 
genuine,  would  be  apparently  of  some 
legal  efficacy."  New  Crim.  Law,  II, 
§523. 

4.  See  4  Bl.  Com.  244,  247.  And 
see  the  following  cases:  U.  S. — In  re 
Cross,  43'  Fed.  517,  520;  United  States 
V.  Long,  30  Fed.  678.  Ala. — Jones  v. 
State,  50  Ala.  161.  Ark.— Van  Home 
V.  State,  5  Ark.  349.  Colo.— Colorado 
Loan  &  Trust  Co.  v.  Grand  Valley 
Canal  Co.,  3  Colo.  App.  63,  32  Pac. 
178.  Ind.— Bell  v.  Cafferty,  21  Ind. 
411.  la. — State  v.  Wooderd,  20  Iowa 
541.  Kan. — State  v.  Gavigan,  36  Kan. 
322,  13  Pac.  554.  Ky. — Moore  v.  Com., 
92  Ky.  630,  18  S.  W.  833;  Com.  v. 
Wilson,  89  Ky.  157,  12  S.  W.  264,  25 
Am.  St.  Eep.  528.  N.  C— Thurber  v. 
Easton  Bldg.  &  Loan  Assn.,  118  N.  C. 
129,  24  S.  E.  730.  N.  Y.— People  v. 
Harrison,  8  Barb.  560;  People  v.  Cady, 
6  Hill  490;  Baldwin  t>.  Weed,  17  Wend. 
224;  People  t>.  Fitch,  1  Wend.  198,  19 
Am.  Dec.  477;  People  v.  Shall,  9  Cow. 
778.  Ore. — State  v.  Wheeler,  20  Ore. 
192,  25  Pac.  394,  23  Am.  St.  Eep.  119, 
10  L.  E.  A.  779.  Pa.— Franklin  F.  Ins. 
Co.  V.  Bradford,  201  Pa.  32,  50  Atl. 
286,  88  Am.  St.  Eep.  77,  55  L.  E.  A. 
408;  Com.  v.  Sankey,  22  Pa.  390,  60 
Am.  Dec.  91.  R.  I. — State  v.  Murphy, 
17  E.  I.  698,  24  Atl.  473,  16  L.  E.  A. 
550.  Tenn. — Luttrell  v.  State,  85  Tenn. 
232,  1  S.  W.  886,  4  Am.  St.  Eep.  760; 
Foute  V.  State,  15  Lea  712,  717;  State 
V.  Corley,  4  Baxt.  410.  W.  Va.— State 
V.  Poindexter,   23  W.  Va.   805. 

5.  See  Bishop,  supra,  and  the  fol- 
lowing cases:  U.  S. — In  re  Count  de 
Toulouse  Lautrec,  102  Fed.  878,  43  C. 
C.  A.  42.  Ala.— Murphy  v.  State,  118 
Ala.  137,  23  So.  719;  Dixon  x\  State, 
81  Ala.  61,  1  So.  69;  Eembert  v.  State, 
53  Ala.  467,  25  Am.  Eep.  639.  Cal. 
People  v.  Bendit,  111  Cal.  274,  43  Pac. 
901,  52  Am.  St.  Eep.  186,  31  L.  E.  A. 
831.  Colo.— Colorado  L.  &  T.  Co.  v. 
Grand  Valley  Canal,   3   Colo.   App.   63, 
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32  Pac.  178.  Fla.— Smith  v.  State,  29 
Fla.  408,  10  So.  894.  Ind.— State  v. 
Hendry,  156  Ind.  392,  59  N.  E.  1041, 
54  L.  E.  A.  794.  la.— State  v.  Sher- 
Wood,  90  Iowa  550,  58  N.  W.  911, 
48  Am.  St.  Eep.  461;  State  v.  Dorrance, 
86  Iowa  428,  53  N.  W.  281;  State  v. 
Johnson,  26  Iowa  407,  413,  96  A.m. 
Dec.  158;  State  v.  Thompson,  19  Iowa 
299;  State  v.  Pierce,  8  Iowa  231.  Ky. 
Colson  V.  Com.,  110  Ky.  233,  61  S.  W. 
46;  Moore  v.  Com.,  92  Ky.  630,  18  S. 
W.  833;  Com.  V.  Wilson,  89  Ky.  157, 
]2  S.  W.  264,  265,  25  Am.  St.  Eep. 
528;  Dallas  v.  Com.,  19  Ky.  L.  Eep. 
289,  40  S.  W.  456.  La.— State  v.  Mur- 
phy, 46  La.  Ann.  415,  14  So.  920,  922. 
Mich.— McGinn  v.  Tobey,  62  Mich.  252, 
28  N.  W.  818,  4  Am.  St.  Eep.  848. 
Minn. — State  v.  Greenwood,  76  Minn. 
211,  78  N.  W.  1042,  1117,  77  Am.  St. 
Eep.  632;  State  v.  Mott,  16  Minn.  472, 
iO  Am.  Eep.  152.  Neb. — Hickson  V. 
State,  61  Neb.  763,  86  N.  W.  509,  54 
L.  E.  A.  327.  N.  H.— State  v.  Young, 
46  N.  H.  266,  88  Am.  Dee.  212.  N.  Y. 
Hotchkiss  V.  English,  4  Hun  369.  N.  C. 
Barnes  v.  Crawford,  115  N.  C.  76,  20 
S.  E.  386.  Ore.— State  v.  Wheeler,  20 
Ore.  192,  25  Pac.  394,  23  Am.  St.  Eep. 
119,  10  L.  E.  A.  779.  Tenn.— Luttrell 
f.  State,  85  Tenn.  232.  1  S.  W.  886,  4 
Am.  St.  Eep.  760.  W.  Va.— State  v. 
Poindexter,  23  W.  Va.  805.  Wis.— 
John  r.  State,  23  Wis.  504.  Eng.— Eex 
V.  Taylor,  2  East  P.  C.  852. 

Statutory  Definitions.— The  definition 
of  "forgery"  may  be  enlarged  by 
statute.  Thus,  a  New  York  statute 
punishes  as  a  forgery  the  uttering  of 
any  writing  known  to  be  false  where- 
by the  opinion,  conduct,  interests,  or 
rights  of  the  person  purporting  to  have 
signed  it  shall  be  misrepresented  or 
injuriously  affected.  N.  Y.  Pen.  Code, 
§514,  subd.  3;  People  v.  Abeel,  19  N. 
Y.  Crim.  514,  91  N.  Y.  Supp.  699. 

In  extradition  treaties  with  foreign 
nations,  the  definition  of  forgery  is  not 
limited  to  the  English  common-la.w 
definition.      See    Benson    v.    McMahon, 
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It  is  not  essential,  however,  that  a  definition  of  the  offense  should 
include  the  tenn  "altering,"  or  "alteration,"  since  a  false  "making" 
includes  every  alteration  of,  or  addition  to,  a  true  instrument.^ 

2.  Distinguished  From  Uttering.  —  Uttering  a  forged  instrument 
as  genuine,  knowing  it  to  be  forged,  is  a  separate  and  distinct  offense 
from  forgery  at  common  law/  as  it  also  generally  is  under  the 
statutes.^ 

''To  utter  and  publish  a  forged  instrument  is  to  declare  and  assert 
directly  or  indirectly  by  words  or  actions  that  it  is  good. '  '^ 

Likewise,  having  in  one's  possession  a  forged  instrument,  knowing 
the  same  to  be  forged,  and  intending  to  utter  the  same,  is  a  separate 
offense,^''  and  forgery  and  making  a  false  entry  are  distinct  and  sep- 
arate crimes.^^ 

The  statute,  however,  may  include  under  the  general  name  of 
"forgery"  forgery  proper,  uttering  and  having  in  one's  possession  a 
forged  instrument  with  intent  to  defraud  j^-  and,  in  such  case,  there 


127  XJ.  S.  457,  466,  8  Sup.  Ct.  1240, 
32  L.  ed.  234.  See  also  In  re  Adutt, 
55   Fed.   376. 

6.  See  2  East  P.  0.  855,  and  the 
following  cases:  U.  S. — United  States 
V.  Watkins,  3  Cranch  C.  C.  441,  28 
Fed.  Cas.  No.  16,649.  La.— State  v. 
Barrett,  121  La.  1058,  46  So.  1016. 
Mass.— Com.  v.  Butterick,  100  Mass. 
12.  Mich. — People  v.  Marion,  29  Mich. 
37.  Minn. — See  State  v.  Greenwood, 
76  Minn.  211,  78  N.  W.  1042,  1117,  77 
Am.  St.  Eep.  632. 

The  statute  may  expressly  include 
an  altering.  Thus,  in  Minnesota  (§6701, 
Gen.  St.  1894),  it  is  provided  that  "the 
expression,  'forge,'  'forgery,'  and 
'forging'  as  used  in  the  statute  in- 
clude the  alteration,  erasure,  or  ob- 
literation of  a  genuine  instrument  in 
whole  or  in  part." 

7.  Ball  V.  State,  48  Ark.  94,  2  S.  W. 
462. 

8.  Minn. — State  v.  Wills,  70  Minn. 
403,  73  N.  W.  177.  Tex.— Lovejoy  v. 
State,  40  Tex.  Grim.  89,  48  S.  W.  520. 
Va.— See  Johnson  v.  Com.,  102  Va.  927, 
46  S.  E.   789. 

In  forgery,  the  fraudulent  making 
of  the  instrument  constitutes  the 
crime,  it  is  not  necessary  that  the  in- 
strument should  be  uttered  or  pub- 
lished. Rex  V.  Elliott,  1  Leach.  C.  C. 
175;  Rex  V.  Crocker,  Russ.  &  Ry. 
(Eng.)    97. 

9.  See  Wharton  Cr.  Law,  §703,  10th 
ed.  See  also  the  following  cases: 
U.  S.— United  States  v.  Mitchell,  Bald- 
win, 366,  26  Fed.  Cas.  No.  15,787,  and 


cases  cited.  la. — State  v.  Calkins,  73 
Iowa  128,  34  N.  W.  777.  Ky.— Lock- 
ard  V.  Com.,  87  Ky.  201,  8  S.  W.  266. 
Mich.— People  v.  Caton,  25  Mich.  388; 
People  V.  Brigham,  2  Mich.  550.  Mo. 
State  V.  Horner,  48  Mo.  520.  N.  Y. 
People  V.  Rathbun,  21  Wend.  509,  521. 
Ohio.— Lindsey  v.  State,  38  Ohio  St. 
507.  Pa.— Com.  v.  Searle,  2  Binn.  332, 
339,  4  Am.  Dec.  446.  Wis.— Hull  v. 
Mallory,  56  Wis.  355.  14  N.  W.  374. 

Distinguished  From  Passing. — "Ut- 
tering" a  paper  is  declaring  that  it 
is  good,  with  an  intention  or  an  offer 
to  pass  it.  "Passing"  a  paper  is 
putting  it  off  in  payment  or  exchange. 
United  States  v.  Mitchell,  supra.  It  is 
not  "passed"  until  received  by  the 
person  to  whom  it  is  offered.  Mich. 
People  V.  Brigham,  2  Mich.  550.  Mo. 
State  V.  Horner,  48  Mo.  522.  Pa.— Com. 
V.   Searle,   2   Binn.   332,   339. 

"Xrtter"  and  "Publish"  Synony- 
mous.— A  statute  providing  for  the 
punishment  of  any  one  who  shall 
' '  knowingly  utter  or  publish '  'any  forged 
instrument,  does  not  cover  two  of- 
fenses, although  expressed  in  the  dis- 
junctive. Legally,  the  words  "utter" 
and  "publish,"  as  so  used,  are  synony- 
mous. Johnson  v.  Com.,  90  Ky.  488,  14 
S.  W.  492. 

10.  State  V.  Mills,  146  Mo.  195,  47 
S.  W.  938. 

11.  State  V.  White,  101  N.  C.  770, 
7  S.  E.  715. 

12.  State  V.  Eaton,  166  Mo.  575,  66 
S.  W.  539;  State  v.  Hathhorn,  166  Mo. 
229,    65   S.    W.    756;    State   v.    Turner, 
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may  be  a  conviction  for  "forgery"  upon  proof  of  uttering.^^ 
C.  Character  op  Crime.  —  At  common  law,  forgery/"*  and  like- 
wise uttering,^^  w^ere  only  misdemeanors,  and  were  not  punishable  as 
felonies/"  They  are,  however,  generally  made  felonies  by  the  stat- 
utes.^^ 

Infamous  Crime.  —  Forgery,  however,  is  an  infamous  crime  at  com- 
mon law/^  as  it  also  is  under  the  federal  law  relating  to  the  prosecu- 


148  Mo.  206,  49  S.  W.  98S  (Mo.  Eev. 
St.  1889,  §3635).  And  see  State  v. 
Harding,    20    Wash.    556,    56    Pac.    399. 

13.  Gardner  v.  State,  96  Ala.  12, 
11  So.  402;  McGuire  t:  State,  37  Ala. 
161;   Bishop  v.   State,   30  Ala.   34. 

When  the  offenses  are  separate,  one 
cannot  be  convicted  for  uttering  un- 
der merely  an  indictment  for  forgery, 
or  vice  versa.  Ark. — Ball  v.  State,  48 
Ark.  94,  2  S.  W.  462.  la.— State  v. 
Henry,  59  Iowa  391,  13  N.  W.  343;  State 
V.  McCormack,  56  Iowa  585,  9  N.  W. 
916.  Kan. — State  v.  Zimmerman,  47 
Kan.  242,  27  Pac.  999.  La.— State  v. 
Snow,  30  La.  Ann.  401.  Mich.— Peo- 
ple V.  Van  Alstine,  57  Mich.  69,  23 
N.  W.  594;  People  V.  McMillan,  52 
Mich.  627,  18  N.  W.  390.  Tenn.— Lut- 
trell  V.  State,  85  Tenn.  232,  1  S.  W. 
886,  4  Am.  St.  Eep.  760.  Tex.— Hoop- 
er V.  State,  30  Tex.  App.  412,  17  S.  W. 
1066,  28  Am.   St.  Eep.  926. 

14.  See  2  East  P.  C.  853;  4  Bl. 
Com.  247,  and  the  following  cases: 
TJ.  S.— United  States  v.  McCarthy,  4 
Cranch  C.  C.  304,  26  Fed.  Cas.  No. 
15,656.  Colo.— Cohen  r.  People,  7  Colo. 
274,  3  Pac.  385.  Ind.— Bell  v.  Cafferty, 
21  Ind.  411.  Pa.— Com,  v.  Duffy,  96 
Pa.  506.  R.  I.— State  v.  Murphy,  17 
E.  I.  698,  24  Atl.  473,  16  L.  E.  A.  550. 
Tex.— Martin  v.  State,  24  Tex.  62. 

15.  Com.  V.  Searle,  2  Binn.  (Pa.)  332; 
Eeg.  V.  Sharman,  6  Cox  C.  C.  (Eng.) 
312. 

16.  In  early  times,  however,  the 
forging  of  a  royal  charter  or  seal  was 
punished  as  treason.  Glanville,  Bk.  14, 
ch.  7.  See  also  Bracton,  Bk.  3,  ch.  3, 
§2. 

17.  The  statutes  should  be  con- 
sulted. 

Forgery  a  Felony. — Pitner  v.  State, 
23   Tex.   App.   366,   5   S.   W.   210. 

Uttering  a  Felony. — Battle  v.  State, 
122  Ga.  575,  50  S.  E.  342. 

In  England,  the  offenses  are  made 
felonies  under  the  Forgery  Act  of 
1861    (24  and   25   Vict.   c.   98). 

Forgeries   Not  Within   Statute. — The 
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making  or  altering  of  an  instrument 
not  named  in  the  statute  has  been 
held  indictable  as  a  misdemeanor  at 
common  law,  but  not  punishable  by 
sentence  to  state  prison  according  to 
the  statute  against  forgery.  State  v. 
Morton,  27  Vt.  310,  65  Am.  Dec.  201; 
State    V.    McLeran,  1  Aik.   (Vt.)   311. 

18.  In  re  Bredin's  Appeal,  92  Pa. 
241,  37  Am.  Eep.   677. 

In  the  civil  law,  forgery  is  included 
within  the  offense  known  as  crimen 
falsi.  The  lex  Cornelia  de  falsis,  passed 
about  80  B.  C,  provided  that  one  who, 
with  intent  to  defraud,  forges  a  false 
statement  or  any  other  instrument 
should,  if  a  freeman  be  deported,  or, 
if  a  slave,  be  punished  with  death. 
Just.  Inst.   4,   18,  7. 

Glanville. — In  the  "laws  and  Cus- 
toms of  England,"  composed  by  Glan- 
ville in  the  reign  of  Henry  II,  it  is 
said:  "The  Crime  of  Falsifying  {cri- 
men falsi)  in  a  general  sense,  com- 
prises under  it  many  particular  species. 
As,  for  example,  false  Charters — false 
Measures — false  Money.  ...  If 
a  person  be  convicted  of  falsifying  a 
charter,  it  becomes  necessary  to  dis- 
tinguish whether  it  be  a  royal  or  a 
private  charter,  because,  in  the  former 
case,  the  party  when  convicted  of  this 
offence,  shall  be  condemned  as  in  the 
crime  of  lese  majesty.  But  if  the 
charter  be  a  private  one,  then,  the 
person  convicted  is  to  be  dealt  with 
in  a  milder  manner,  as  in  other  in- 
ferior crimes  of  falsifying,  which  are 
punished  by  the  loss  of  members  only." 
Glanville,  Bk.  14,  ch.  7,  Beames'  Trans- 
lation. See  also  Fleta,  Lib.  I,  ch.  22. 
Coke.— "The  offense"  (i  e.,  "forg- 
ery") "is  called  crimen  falsi,  and  the 
offender  falsarius."  Ill  Inst.  p.  169. 
Incompetent  Witness.  — Conviction  of 
an  offense  known  as  crimen  falsi  ren- 
ders a  party  incompetent  to  testify. 
It  is  an  infamous  offense.  United 
States  V.  Baugh,  1  Fed.  784;  Matzen- 
baugh  V.  People,  194  111.  108,  62  N.  E. 
546,  88  Am.  St.  Eep.  134. 
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tion  of  infamous  crimes  only  by  indictment  or  presentment  of  a  grand 
jury.i* 

D.  Principals  and  Accessories.  —  At  common  law,  forgery  being 
only  a  misdemeanor,  all  the  guilty  parties  are  principals,'**  as,  for 
example,  accessories  before  the  fact.-^ 

II.  JURISDICTION  AND  VENUE.  — While  under  the  federal 
statutes  the  making  of  a  false  in>strument  for  the  purpose  of  defraud- 
ing the  United  States,-^  or  the  making  of  false  entries  in  the  books 
of  a  national  bank  with  intent  to  defraud  the  bank,^^  can  be  prose- 
cuted only  in  the  federal  courts,-*  yet  unless  the  indictment  shows 
by  its  averments  that  the  case  is  exclusively  federal,  the  act  of  forgery 
or  of  uttering  complained  of  may  be  properly  brought  in  the  state 
court.-° 

In  What  State.  —  The  crime  must  have  been  conmiitted  in  the  state 
where  the  prosecution  is  brought,  and  where  it  appears  from  the  in- 
formation that  the  forgery  was  committed  in  a  foreign  jurisdiction  a 
conviction  cannot  be  sustained.-**  Where  a  forgery  is  uttered  by  a 
confederate  in  one  state,  it  is  no  defense  that  the  defendant  was  never 
in  the  state.^^    Likewise,  it  is  held  that  where  a  forged  check  is  mailed 


19.  United  States  v.  Tod,  25  Fed. 
815,  referring  to  U.  S.  Eev.  Sts.  §5418. 
And  see  also  Ex  parte  Wilson,  114  U.  S, 
417,  5  Sup.  Ct.  935,  962,  29  L.  ed.  89. 

20.  Botha's  case,  Moore  (K.  B.) 
667,  72  Eng.  Eeprint  827;  2  East  P.  C. 
973;    1    Euss.   Crimes,    6th   ed.,    p.    173. 

If  several  persons  combine  to  forge 
an  instrument,  each  one  who  forges 
any  part  of  the  same  is  a  principal, 
although  he  may  have  no  knowledge 
of  the  acts  done  by  the  others,  or 
may  not  be  present  when  they  par- 
ticipated in  the  forgery.  Eex  v.  Bing- 
ley,  Euss.  &  Ey.  446; 'Eex  v.  Dade,  1 
Mood.  C.  C.  307;  Eex  v.  Kirkwood,  1 
Mood,  C.  C.  304.  See  also  Ex  parte 
Eogers,  10  Tex.  App.  655,  38  Am.  Eep. 
654. 

21.  State  V,  Calvin,  E.  M.  Charlton 
(Ga.)  151;  Com,  v.  Eay,  3  Gray  (Mass.) 
441. 

Joint  Indictment. — In  an  early  Geor- 
gia case,  it  was  held  that  where  prin- 
cipal and  accessory  in  a  forgery  (made 
felony  under  the  statute)  are  jointly 
indicted,  it  was  a  matter  of  discretion 
with  the  prosecutor  whether  they 
should  be  jointly  or  severally  tried, 
particularly,  when  they  have  joined  in 
the  plea  of  "not  guilty."  State  v. 
Calvin,  supra. 

22.  U.  S.  Eev.  St.,   §5418. 

23.  U.   S.   Eev.   St.,   §5209. 

24.  In  re  Eno,  54  Fed.   669    (false 


entries);  State  v.  White,  101  N.  C.  770, 
7  S.  E.  715,  9  Am.  St.  Eep.  53  (forg- 
ery). 

25.  State  v.  White,  101  K  0.  770, 
7  S.  E.  715,  9  Am.  St.  Eep.  53.  And 
see  Com.  v.  Luberg,  94  Pa.  85,  holding 
that  the  teller  of  a  national  bank  who 
makes  false  entries  is  liable  for  forg- 
ery at  the  common  law. 

26.  Newby  v.  State,  75  Xeb.  33,  105 
N.  W.  1099. 

The  state  in  which  the  forgery  or 
uttering  is  committed  has  jurisdiction 
of  the  offense,  regardless  of  the  place 
of  the  intended  fraud.  Thus,  where  a 
check  is  forged,  uttered,  passed,  and 
paid  in  one  state,  the  fact  that  it  is 
drawn  on  a  bank  in  another  state  does 
not  give  the  latter  state  jurisdiction. 
In  re  Carr,  28  Kan.  1;  State  v.  Shaef- 
fer,  89  Mo.  271,  1  S.  W.  293.  So  the 
location  of  the  property  to  be  affected 
is  immaterial.  People  r.  Flanders,  18 
.Johns.    (N.   Y.)    164. 

27.  N.  Y.— People  v.  Adams,  3  De- 
nio  190.  Ohio. — Lindsey  v.  State,  38 
Ohio  St.  507.  Tex. — Ex  parte  Eogers, 
10  Tex.  App.  655,  38  Am.  Eep.  654, 
citing  Com.  V.  Harvey,  8  Am.  Jur.   69 

i  (Boston). 

But  see  Hanks  t\  State,  13  Tex.  App. 
289,  where,  under  a  Texas  statute,  a 
forgery  committed  out  of  the  state, 
but  affecting  title  to  lands  in  the  state, 
is  punishable  in  Texas. 

Vol.  VIII 


1140 


FORGERY 


in  one  state  and  negotiated  at  a  bank  in  another  state,  the  latter  state 
alone  has  jurisdiction  of  the  uttering.-'^ 

Venue.  —  To  sustain  a  conviction  of  forgery,  as  in  other  crimes,  it 
should  appear  that  it  was  committed  in  the  county  where  the  offense 
is  laid.-^  In  federal  cases  the  jurisdiction  is  limited  to  crimes  com- 
mitted watliin  the  district.^*' 

In  County  Where  Consummated.  —  The  venue  is  properly  laid  in  the 
county  where  the  forgery  is  consummated  regardless  of  the  place 
where  a  part  of  the  forged  instrument  was  written. ^^ 

Presumption  From  Uttering. —  While  proof  of  uttering  in  a  given 
county  is  not  in  itself  absolute  proof  of  forging  in  the  same  county ,,^^ 


28.  Jessup  V.  State,  44  Tex.  Crim. 
S3,   68  S.  W.   988. 

District  of  Columbia. — It  was  held, 
however,  that  sending  a  forged  instru- 
ment in  a  letter  by  mail  to  a  govern- 
ment official  in  W'ashington,  was  not 
an  uttering  of  the  forged  paper  in  the 
District  of  Columbia.  United  States 
V.  Plympton,  4  Cranch  C.  C.  296,  27 
Fed.   Cas.  No.   16,058. 

Compare  Venue  in  the  mailing  of 
forged  instruments,  infra. 

29.  Com.  V.  Parmenter,  5  Pick. 
(Mass.)  279;  State  v.  Forbes,  75  N.  li. 
306,  73^  Atl.  929.  See  generally  the 
title  "Venue." 

Ohio. — On  a  charge  of  uttering  and 
publishing  a  forged  instrument  with 
intent  to  defraud,  the  place  where  the 
instrument  was  uttered  and  published, 
and  not  the  place  where  the  forgery 
was  committed,  determines  the  juris- 
diction of  the  court  over  the  accused. 
Lindsey   v.    State,    38    Ohio   St.    507. 

In  England,  prior  to  the  Act  of  24 
&  25  Vict.  ch.  98,  §41,  the  trial  of 
forgery  must  have  been  in  the  county 
where  the  offe<^e  was  committed,  since 
the  indictment  could  be  preferred  only 
in  that  county.  "And  as  it  seldom 
happened  that  direct  proof  could  be 
given  of  the  very  act  of  forgery,  dif- 
ficulty sometimes  occurred  in  cases 
where  there  had  been  no  offense  of  ut- 
tering by  the  prisoner,  as  to  what 
was  sufficient  evidence  of  the  fact  of 
forging  within  the  county  laid.  But 
now  by  24  &  25  Vict.  ch.  98,  §41,  the 
offender  is  triable  'in  any  county  of 
place  in  which  he  shall  be  apprehended 
or  be  in  custody.'  "  1  Euss.  Cr.  p.  657. 

Proof  of  uttering  in  one  county  will 
not  sustain  an  indictment  for  forgery 
in  another  county.  Com.  V.  Fagan,  12 
Pa.    Co.   Ct.    613. 
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30.  United  States  v.  Britton,  2  Ma- 
son 464,  24  Fed.  Cas.  No.  14,650.  And 
see  Bridgeman  v.  United  States,  140 
Fed.  577,  72  C.  C.  A.  145,  holding  that 
the  indictment  need  not  allege  the  par- 
ticular place  in  the  district  where  the 
crime  charged   was  committed. 

Federal  Statute.— §731  Rev.  St.  U.  S, 
(U.  S.  Comp.  St.  1901,  p.  585),  provides 
as  follows:  "When  any  offense  against 
the  United  States  is  begun  in  one  ju- 
dicial circuit  and  completed  in  an- 
other, it  shall  be  deemed  to  have  been 
committed  in  either,  and  may  be  dealt 
with,  inquired  of,  tried,  determined, 
and  punished  in  either  district,  in  the 
same  manner  as  if  it  had  been  ac- 
tually and  wholly  committed  therein." 
Under  this  statute,  it  is  held  that  a 
forged  claim  against  the  United  States, 
made  in  Montana  and  transmitted  from 
there  to  a  governmental  department  in 
Washington,  D.  C,  for  allowance,  may 
be  prosecuted  in  the  Federal  district 
of  Montana.  Bridgeman  v.  United 
States,   140  Fed.  577,  72  C.  C.  A.  145. 

31.  State  V.  Forbes,  75  N.  H.  306, 
73  Atl.  929;  Devere  v.  State,  3  Ohio 
Cir.  Dee.  249.  See  also  State  v.  Spayde, 
110  Iowa  726,  80  N.  W.  1058,  holding 
that  where  one  signs  another's  name 
to  a  blank  note  in  one  county,  the 
venue  is  properly  laid  in  the  latter 
county. 

Innocent  Agent. — Likewise,  one  may 
be  tried  for  uttering  and  publishing  a 
forged  instrument  in  a  certain  county 
by  the  hands  of  an  innocent  agent, 
although  the  guilty  principal  was  not 
in  the  county  where  the  instrument 
was  uttered.  Ala. — Bishop  v.  State,  30 
Ala.  34.  Mass. — Com.  v.  Hill,  11  Mass. 
136.  Ohio. — Lindsey  v.  State,  38  Ohio 
St.   507. 

32.  Com.  V.  Parmenter,  5  Pick. 
(Mass.)    279;   Rex  v.   Parkes,   2   East. 
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yet  it  is  prima  facie  proof  sufficient  for  the  laying  of  venue  in  such 
county,  since  in'  absence  of  evidence  to  the  contrary,  proof  that  the 
accused  passed  or  attempted  to  pass  a  forged  instrument  in  a  certain 
county  is  sufficient  evidence  that  he  also  forged  it  in  the  same  county.^^ 

Sending  ly  Mail.  —  It  has  been  held  that  a  forged  instrument  for- 
warded through  the  mail  is  uttered  in  the  place  where  mailed,'*  al- 
though the  prevailing  view  is  that  the  venue  lies  in  the  place  where 
the  letter  or  packet  is  received.^^ 

Statutory  Provisions. —  The  statutes  may  provide  that  in  special 
cases  the  venue  may  be  laid  in  any  one  of  different  counties.^" 


P.  C.    (Eng.)   992,  2  Leaeli  C.  L.   898, 
909. 

As  to  evidentiary  matters  in  general 
see  the  title  "Forgery"  in  the  Ency- 
clopedia OF  Evidence. 

33.  U.  S. — United  States  v.  Britton, 
2  Mason  464,  24  Fed.  Cas.  No.  14,650. 
A-la.— McGuire  v.  State,  37  Ala.  161; 
Johnson  v.  State,  35  Ala.  370.  Colo. 
Cohen  v.  People,  7  Colo.  274,  3  Pac. 
385.  HI.— Bland  v.  People,  4  111.  364. 
la. — State  v.  Blanchard,  74  Iowa  628, 
38  N.  W.  519.  Mass.— Com.  v.  Costley, 
118  Mass.  1,  26.  Mo.— State  v.  Willard, 
228  M.O.  328,  128  S.  W.  749;  State  v. 
Allen,  116  Mo.  548,  22  S.  W.  792;  State 
V.  Burd,  115  Mo.  405,  22  S.  W.  377; 
State  V.  Haws,  98  Mo.  188,  11  S.  W. 
574,  12  S.  W.  126;  State  r.  Yerger,  86 
Mo.  33.  N.  H.— State  v.  Forbes,  75 
N.  H.  306,  73  Atl.  929.  N.  C— State 
V.  Morgan,  19  N.  C.  348.  Ohio.— Lind- 1 
sey  V.  State,  38  Ohio  St.  507.  Tex. 
Mason  r.  State,  32  Tex.  App.  95,  22 
S.  W.  144,  408.  Va.— Spencer  v.  Com., 
2  Leigh  751.  W.  Va.— State  v.  Poin- 
dexter,  23  W.  Va.  805.  Eng.— Eex  v. 
Farkes,  2  East.  P.  C.  992,  2  Leaeh, 
C.   L.    898,    909. 

Reason  for  the  Rule. — This  rule,  says 
Mr.  Justice  Story  in  United  States  v. 
Britton,  2  Mason  464,  24  Fed.  Cas. 
No.  14,650,  is  but  the  dictate  of  com- 
mon sense  and  reason.  "If  a  forged 
instrument  is  found  or  uttered  in  one 
place,  and  there  is  no  evidence  to  show 
that  it  was  forged  elsewhere,  what 
ground  is  there  to  presume  that  it  was 
not  forged,  where  it  was  found,  or  ut- 
tered? If  its  existence  in  a  forged 
state  is  not  proved  in  any  other  place, 
it  must,  from  the  necessity  of  the  case, 
be  presumed  to  have  been  forged,  where 
its  existence  in  such  state  is  first  made 
known.  And  there  is  no  hardship  in 
such  a  presumption,  for  the  prisoner,  if 
he  thinks  the   fact  in  his  favour,  can 


shew,  where  it  was  forged,  for  he  has 
cognizance  of  the  time  and  place,  or 
at  least  can  shew,  what  was  its  state, 
when  it  first  came  into  his  possession. 
If  the  law  were  otherwise,  it  would 
be  almost  impossible  to  convict  any 
person  of  a  forgery,  for  such  acts  are 
done  in  retirement  and  concealment, 
far  from  the  sight  of  all  persons  but 
confederates    in   guilt." 

34.  United  States  v.  Wright,  2 
Cranch  C.  C.  296,  28  Fed.  Cas.  No.  16,- 
773;  United  States  v.  Plympton,  4 
Cranch  C.  C.  389,  27  Fed.  Cas.  No. 
16,058;  United  States  v.  Bickford,  4 
Blatchf.  337,  24  Fed.  Cas.  No.  14,591; 
Perkins'  Case,  2  Lew.  C.  C.  150. 

35.  Ala. — McGuire  v.  State,  37  Ala. 
161;  Bishop  r.  State,  30  Ala.  34.  Mont. 
State  V.  Hudson,  13  Mont.  112,  32  Pac 
413,  19  L.  K.  A.  775.  N.  Y.— People 
V.  Eathbun,  21  Wend.  509,  reviewing 
the  cases,  and  holding  that  the  venue 
may  be  laid  either  in  the  place  from 
which  the  forged  instrument  was  sent, 
or  in  the  place  where  received.  Ohio. 
Lindsey  r.  State,  38  Ohio  St.  507. 
Tenn. — Foute  v.  State,  15  Lea  712. 

36.  By  statute  in  Texas,  a  forgery 
committed  outside  thp  «<-^+p  is  punlsn- 
able  in  Texas  if  it  relates  to  the  title 
of  lands  located  in  Texas.  See  Francis 
V.  State,  7  Tex.  App.  501.  See  also 
Hanks  v.  State,  13  Tex.  App.  289.  The 
statute  also  provides  that,  in  case  of 
a  forgery  within  the  state,  the  venue 
may  be  laid  in  any  county  in  which 
the  instrument  was  forged,  or  was  used 
or  passed,  or  in  which  an  attempt  was 
made  to  use  or  pass  it.  Mason  v.  State, 
32  Tex.  Crim.  95,  22  S.  W.  144. 

In  England,  by  express  provision  of 
24  &  25  Vict.  ch.  98,  §41,  the  accused 
may  be  tried  "in  any  country  or  place 
in  which  he  shall  be  apprehended  or 
be  in  custody." 
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III.  INDICTMENTS  AND  INFORMATIONS.  —  A.  Forgery. 
1.  General  Rules.  —  a.  Preliminary  Complaint.  —  In  preliminary 
proceedings  before  magistrates,  it  is  not  necessary  that  the  offense 
be  charged  with  the  same  particularity  as  in  an  indictment  or  infor- 
mation,^^ Thus  a  preliminary  warrant  that  recites  the  substance  of 
the  accusation  and  fully  informs  the  person  charged  of  the  nature 
of  the  accusation  against  him  is  sufficient.^^  However,  the  forged 
instrument  should  be  sufficiently  identified.^^  But  that  the  informa- 
tion does  not  follow  the  warrant  in  matters  that  are  purely  technical 
and  that  could  not  operate  to  the  prejudice  of  the  accused,  is  not  a 
tenable  objection.*^ 

b.  Necessary  Allegations  in  General.  —  It  has  been  said  that  a 
common-law  indictment  for  forgery  is  very  lengthy,  technical  and 
full  of  minute  allegations  of  matter.*^  While,  at  the  present  time, 
the  elements  of  forgery  are  largely  contained  within  statutory  declara- 
tions, and  while  some  necessary  allegations,  in  any  particular  case, 
may  depend  upon  the  section  of  the  statute,  in  order  to  bring  the 
offense  within  its  terms,  nevertheless  in  all  jurisdictions,  the  necessary 
allegations  in  general  are  few  in  number  and  reasonably  clear.  Thus, 
in  addition  to  the  rules  governing  averments  as  to  time  and  place, 
the  indictment  or  information  should  allege  the  forging  of  a  certain 
instrument,  which  (depending  upon  the  jurisdiction  and  the  particular 
circumstances  of  the  case)  should  be  set  out  either  verbatim  or  in 
substance,  followed  by  an  allegation  of  an  intention  to  defraud  either 
some  designated  person  (as  required  in  some  cases),  or  by  an  allega- 
tion of  a  fraudulent  intent  in  general.*-    Especially  should  the  prose- 


37.  State  v.  Newton,  29  Wash.  373, 
70  Pac.  31.  In  this  ease  the  complaint 
made  before  a  justice  of  the  peace 
contained  the  following  charging  part: 
"That  on  the  14th  day  of  December, 
A.  D.  1901,  at  Hoquiam,  in  Chehalis 
county,  in  the  state  of  Washington, 
J.  F.  Newton,  did  falsely  and  fraud- 
ulently forge  a  check  by  signing  the 
name  of  B.  S.  Philbrick  thereto  with- 
out authority  to  do  so."  This  was  held 
sufficient  for  the  preliminary  examina- 
tion, and  the  fact  that  the  complaint 
was  informal  did  not  have  the  effect 
of  rendering  the  subsequent  proceed- 
ings  void. 

38.  Haskins  V.  Ealston,  69  Mich.  63, 
37  N.  W.  45,  13  Am.  St.  Eep.  376. 

39.  Ex  parte  Van  Hoven,  4  Dill. 
411,   28    Fed.    Cas.   No.   16,858. 

40.  People  v.  Foote,  93  Mich.  38,  52 
N.  W.  1036. 

41.  So  stated  in  State  v.  Green- 
wood, 76  Minn.  211,  78  N.  W,  1042, 
1117,  77  Am.  St.  Eep.  632.  See  gen- 
erally the  title  "Indictment  and  In- 
formation. ' ' 
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Nearly  a  hundred  and  twenty  years 
ago  (in  1795),  Buller,  J.,  in  Gillchrist's 
Case,  2  Leach  C.  G.  657,  2  East  P.  C. 
982,  said  that  the  forms  of  indict- 
ments for  forgery  had  differed  in  dif- 
ferent instances,  and  of  late  years  had 
become  more  complicated'  than  they 
used  to  be,  and,  in  his  opinion,  very 
improperly  so.  That  if  an  indictment 
stated  merely  that  the  prisoner  forged 
a  paper  writing  to  the>tenor  and  effect 
following,  and  set  out  the  instrument 
verbatim,  which  on  the  face  of  it  ap- 
peared to  be  an  instrument  within  the 
statute,  he,  as  then  advised,  saw  no 
objection  to  it. 

42.  As  to  necessary  allegations  in 
general,  the  following  cases  may  be 
profitably  consulted:  Ala. — Jones  V. 
State,  50  Ala.  161;  Harrison  i?.  State, 
36  Ala.  248.  Ind.— State  v.  Williams, 
139  Ind.  43,  38  N.  E.  339,  47  Am.  St. 
Ri^p.  255;  Sharley  v.  State,  54  Ind.  168. 
Minn. — State  v.  Greenwood,  76  Minn. 
211,  78.  N.  W.  1042.  1117,  77  Am.  St. 
Rep.  632.  N.  Y. — People  r.  Alderdice, 
120    App.    Div.    368,    105    N.    Y.    Supp. 
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cutor  in  preparing  the  accusation  keep  in  mind  the  three  chief  essen- 
tial elements  of  forgery  that  should  be  charged,  namely:  (1)  a  writing 
in  siich  form  as  to  be  apparently  of  some  legal  efficacy;  (-2)  a  false 
making  of  such  writing;  (3)  a  fraudulent  intent.*^ 


395;  People  v.  Stearns,  21  Wend.  409; 
People  V.  Rynders,  12  Wend.  425; 
Holmes  v.  People,   15  Abb.   Pr.   154._ 

Under  the  Texas  system,  as  distin- 
guished from  an  indictment  at  com- 
mon law,  it  is  sufficient  merely  if  the 
instrument  be  set  out  by  its  tenor,  that 
the  indictment  contain  an  allegation 
that  the  same  was  made  by  the  de- 
fendant without  lawful  authority,  and 
with  intent  to  defraud.  It  need  con- 
tain no  allegation  that  the  act  was 
done  with  intent  to  defraud  some  par- 
ticular person,  Howard  v.  State,  37 
Tex.  Crim.  494,  36  S.  W.  475,  66  Am. 
St.  Eep.  812;  Westbrook  v.  State,  23 
Tex.  Grim.  401,  5  S.  W.  248. 

43.  U.  S. — United  States  v.  Moore, 
60  Fed.  738.  Cal.—Ex  parte  Finley,  66 
Cal.  262,  5  Pac.  222;  People  v.  Frank, 
28  Cal.  507;  People  v.  Johnson,  7  Cal. 
App.  127,  93  Pac.  1042;  People  v.  Mc- 
Pherson,  6  Cal.  App.  266,  91  Pac.  1098. 
ni.— Goodman  v.  People,  228  111.  154, 
81  N.  E.  830.  la. — State  v.  Stuart,  61 
Iowa  203,  16  N.  W.  91.  Kan.— State 
V.  Gavigan,  36  Kan.  322,  13  Pac.  554. 
Ky.— Hughes  V.  Corn,,  89  Ky.  227,  12 
S.  W.  269.  La.— State  v.  Sturgeon,  127 
La.  459,  53  So.  703;  State  v.  Alexander, 
113  La.  747,  37  So.  711;  State  v.  Gry- 
der,  44  La.  Ann.  962,  11  So.  573,  32 
Am.  St.  Eep.  358;  State  v.  Ford,  38 
La.  Ann.  797.  Minn. — State  v.  Green- 
wood, 76  Minn.  211,  78  N.  W.  1042, 
1117,  77  Am.  St.  Eep.  632.  N.  Y — Peo- 
ple V.  Wright,  9  Wend.  193. 

Form  of  Indictment. — Not  as  a  gen- 
eral precedent  to  serve  in  all  cases, 
since  in  each  particular  case  the  statute 
must  be  duly  observed,  but  as  a  simple 
form  to  show  the  substantial  requisites 
of  an  indictment  "for  forgery,  Archbold 
presents  the  following:  Middlesex,  to 
wit:  "The  jurors  for  our  lady  the  Queen 
upon  their  oath  present,  that  J.  S., 
late  of  the  parish  of  B.,  in  the  county 
of  M.,  laborer,  on  the  third  day  of 
May,  in  the  first  year  of  the  reign  of 
our  sovereign  lady,  Victoria,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, feloniously  did  forge  a  certain 
(here  name  the  instrument)  which  said 

forged  is   as   follows,   that   is 

to    say    (here    set    out    the   instrument 


verbatim)  with  intent  to  defraud  one 
L.  N.;  against  the  form  of  the  statute 
in  snch  case  made  and  provided,  and 
against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity."  Arch. 
Gr.  PI.,  7th  ed.  338. 

In  a  recent  English  work  it  is  said 
that  an  indictment  for  forgery  may 
be  in  the  following  form:  "The  jurors 
of  our  lord  the  King  upon  their  oaths 

present   that   John   Jones   on   the 

day  of  March  of  Our  Lord 
feloniously  did  forge  a  certain  (e.  g., 
bill  of  exchange)  with  intent  thereby 
then  to  defraud,  against  the  form  of 
statute  in  that  case  made  and  pro- 
vided." The  Laws  of  England  (By 
the  Earl  of  Halsbury,  former  Lo'rd 
High  Chancellor),  Vol.   9,  p.   763. 

In  Massachusetts  the  statutory  form 
of  indictment  for  forgery  is  as  fol- 
lows: "That  A.  B.  with  intent  to  in- 
jure and  defraud,  did  forge  a  certain 
instrument  purporting  to  be,  etc.  (give 
the  name  of  the  instrument,  descrip- 
tion, tenor  or  substance  as  the  pleader 
chooses)."  Eev.  Laws,  ch.  218,  §67; 
Com.  V.  Bailey,  199  Mass.  583,  85  N.  E. 
857. 

Minnesota. — Precedent  in  State  v. 
Greenwood,  76  Minn.  211,  78  N. 
W.  1042,  1117,  77  Am.  St.  Eep. 
632.  "Ernest  L.  Greenwood  is 
accused  by  the  grand  jury  of  the  coun- 
ty of  Olmsted,  in  the  state  of  Min- 
nesota, by  this  indictment,  of  the  crime 
of  forgery  in  the  second  degree,  com- 
mitted as  follows:  The  said  Ernest  L. 
Greenwood,  on  the  eighteenth  day  of 
December,  A.  D.  one  thousand  eight 
hundred  and  ninety-seven,  at  the  City 
of  Rochester,  in  the  county  of  Olm- 
sted and  state  of  Minnesota,  with  in- 
tent to  defraud,  did  then  and  there 
falsely  and  feloniously  forge  a  certain 
promissory  note  of  the  tenor  follow- 
ing:  $3O0".0O. 

Dee.  14,  1897. 
"On   or  before  one  year   after  date 
we  promise  to  pay  to  the  order  of  Ed- 
ward  J.    Gimm    three   hundred    dollars, 
with    interest    at    seven    per    cent,    per 

annum,   at  ,  value   received. 

"  'E.   L.   Greenwood, 
"  'C.  E.  Greenwood. 
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"Contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state   of  Minnesota. 

"  'Dated  at  the  city  of  Rochester, 
in  the  county  of  Olmsted  and  state  of 
Minnesota,  this  21st  day  of  June  A.  D., 
one  thousand  eight  hundred  and  ninety- 
eight. 

James  Crawford, 
'Foreman  of  the  grand  jury.'  " 
Ohio. — In  Poage  v.  State,  3  Ohio  St. 
229,  the  following  form  is  found:  (Sec- 
ond count)  "And  the  jurors  aforesaid, 
on  their  oaths  aforesaid,  do  further  pre- 
sent that  the  said  Addison  Kyle  and 
Alpheus  Poage,  otherwise  called  Alfred 
Poage,  otherwise  called  Alf  Poage,  on 
the  tenth  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-four,  with 
force  and  arms,  in  the  county  afore- 
said, had  in  their  possession  and  cus- 
tody, a  certain  other  promissory  note, 
which  said  last-mentioned  promisory 
Dote  is  as  follows,  that  is  to  say: 
««  « $82.95. 

«'  'Dry  Ridge,  Ky.,  Jan.  6,  1854. 
**  'One  day  after  date,  I  promise  to 
pay  to  the  order  of  George  H.  Calvert, 
eighty-two    dollars 95-100    dol- 
lars, at  the . 

Value  received. 
'F.  F.  Nesbit.'  " 
They  the  said  Addison  Kyle  and  Al- 
pheus Poage,  otherwise  called,  (etc.) 
afterwards  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  county  afore- 
said, unlawfully,  feloniously,  did  forge 
on  the  back  of  the  said  last-men- 
tioned promissory  note,  a  certain  in- 
dorsement of  the  said  promissory  note, 
which  said  indorsement  is  as  follows, 
that  is  to  say,  'George  H.  Calvery,' 
with  intent  to  defraud  Fleming  Paris 
Nesbit,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the   state   of   Ohio." 

Virginia. — Precedent  in  Gordon  v. 
Com.,  100  Va.  825,  41  S.  E.  746,  57 
L.  R.  A.  744:  "The  first  count  charged 
that  on  July  6,  1901,  J.  W.  Gordon, 
having  in  his  possession  a  certain  or- 
der for  the  payriient  of  money,  com- 
monly called  a  check,  purporting  to  be 
the  order  or  check  of  the  said  J.  W. 
Gordon  upon  the  Farmers  «&  Merchants 
Bank  of  Staunton,  for  the  pa>Tnent  of 
ten  dollars,  which  was  of  the  follow- 
ing purport  and  effect. 
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"Staunton,  Va.,  October  17,  1899. 
Farmers'      &      Merchants'      Bank      of 

Staunton,  Pay  to  the  order  of 

Ten 


W.  E.  Hughes 
$10.00. 


-Dollars. 


J.  W.  Gordon." 


Indorsed:  *W.  E.  Hughes.'  'Pay  to 
the  order  of  Cashier,  Nat'l  Valley 
Bank,  H.  Hutchison  &  Co.'  'Nat'l  Val- 
ley Bank,  Staunton,  Va.,  Paid  Oct. 
31;'  and  with  the  following  words  on 
the  face  thereof:  'Paid  Oct.  31,  1£99. 
Farmers'  &  Merchants'  Bank,  Staun- 
ton, Va;'  and  with  a  two-cent  United 
States  internal  revenue  stamp  duly- 
canceled  thereto,  and  that  the  said  J. 
W.  Gordon,  on  the  said  6th  day  of 
July,  1901,  at  the  said  county,  felo- 
niously did  forge  on  the  face  of  said 
order  or  check  a  writing  in  the  fol- 
lowing words,  that  is  to  say,  'in  full 
of  account  to  date,'  with  intention  to 
defraud,  and  to  the  prejudice  of  the 
rights  of  others,  against  the  peace  and 
dignity  of  the  commonwealth  of  Vir- 
ginia." 

Forms  in  General. — For  other  forms 
of  indictments  and  informations  for 
forgery,  see  the  following  cases:  U.  S. 
Neall  V.  United  States,  118  Fed.  699, 
56  C.  C.  A.  31.  Ala.— Sims  v.  State, 
155  Ala.  96,  46  So.  493;  Agee  v.  State, 
113  Ala.  52,  21  So.  207.  Fla.— King 
V.  State,  43  Fla.  211,  31  So.  254.  Ga. 
Burke  v.  State,  66  Ga.  157;  McLean  v. 
State,  3  Ga.  App.  660,  60  S.  E.  332. 
Ind.— Shannon  v.  State,  109  Ind.  407, 
10  N.  E.  87.  la.— State  v.  Stuart,  61 
Iowa  203,  16  N.  W.  91;  State  v.  Davis, 
53  Iowa  252,  5  N.  W.  149.  Ky.— Taylor 
V.  Com.,  28  Ky.  L.  Rep.  1348,  92  S.  W. 
292;  Stowers  V.  Com.,  12  Bush  342. 
La. — State  v.  Tisdale,  39  La.  Ann.  476, 
2  So.  406;  State  v.  Maas,  37  La.  Ann. 
292.  Mass.— Meserve  V.  Com.,  137 
Mass.  109.  Minn. — State  v.  Bierbauer, 
111  Minn.  129,  126  N.  W.  406.  Mo. 
State  V.  Tyree,  201  Mo.  574,  100  S.  W. 
645;  State  v.  Kroeger,  47  Mo.  "552. 
Mont.— 7n  re  Terrett,  34  Mont.  325,  86 
Pac.  266.  Neb.— Haslip  v.  State,  10 
Neb.  590,  7  N.  W.  331.  N.  H.-State 
V.  Bryant,  17  N.  H.  323.  N.  Y.- Phelps 
V.  People,  72  N.  Y.  365,  6  Hun  428. 
N.  C— State  v.  White.  101  N.  C.  770, 
7  S.  E.  715.  Okla.— Tucker  v.  Terri- 
tory, 17  Okla.  56,  87  Pac.  307.  Pa. 
Wliite  V.  Com.,  4  Binn.  418.  Tenn. 
Luttrell  V.  State,  85  Tenn.  232,  1  S. 
W.    886,    4   Am.    St.    Rep.    760.      Tex. 
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In  forgery,  however,  as  in  other  offenses,  every  material  fact  neces- 
sary to  be  proved  on  the  trial  to  convict  the  defendant  must  be  stated 
in  the  indictment.** 

c.  Certainty  Bequired.  —  The  indictment  must  be  drawn  with  suf- 
ficient certainty/^  Thus,  where  the  indictment  stated  that  the  defend- 
ant forged  or  caused  to  be  forged  a  bill  of  lading,  it  was  held  bad 
for  uncertainty,*®  as,  likewise,  where  it  failed  to  aver  in  what  an 
alleged  fraudulent  altering  consisted.*^  In  general,  facts  must  be 
averred  with  sufficient  certainty  so  as  to  apprise  the  defendant  of  the 
alleged  offense,*^  or  with  such  a  degree  of  certainty  as  will  enable  the 
court  to  pronounce  judgment  in  case  of  conviction.*^ 

Under  some  of  the  statutes  the  degree  of  certainty  required  is  such 
as  will  enable  a  person  of  common  understanding  to  know  what  was 
intended.^*^ 

Objection  to  any  lack  of  certainty  and  directness  should  be  taken 


Edwards  v.  State,  53  Tex.  Crim.  50, 
108  S.  W.  673,  126  Am.  St.  Rep.  767; 
Howard  v.  State,  37  Tex.  Crim.  494, 
36  S.  W.  475,  &6  Am.  St.  Rep.  812. 
Wash. — White  v.  Territory,  1  "Wash. 
279,  24  Pac.  447.  Wyo. — Leslie  v. 
State,  10  Wyo.  10,  65  Pac.  849,  69 
Pac.  2.  Eng. — Reg.  v.  Rinaldi,  Leeigh 
&  C.  330,  9  Cox  C.  C.  391;  Rex  v. 
Reeves,  2.  Leach  C.  C.  808,  819;  Rex 
V.  Crocker,  Russ.  &  Ry.  97,  2  Leach 
C.  C.  987;  Rex  v.  Brewer,  6  C.  &  P. 
363,  25  E.  C.  L.  438. 

Indictments  Held  Suificient. — ^Ala. 
Agee  V.  State,  113  Ala.  52,  21  So.  207. 
Cal.— People  v.  Dole,  122  Cal.  486,  55 
Pac.  581,  68  Am.  St.  Rep.  50.  Ind. 
State  V.  Williams,  139  Ind.  43,  38  N.  E. 
339,  47  Am.  St.  Rep.  255.  la.— State 
r.  Burling,  102  Iowa  681,  72  N.  W. 
295.  Minn. — State  v.  Greenwood,  76 
Minn.  211,  78  N.  W.  1042,  1117,  77 
Am.  St.  Rep.  632.  Mo.— State  v.  Bell, 
212  Mo.  Ill,  111  S.  W.  24;  State  v. 
Pierce,  136  Mo.  34,  37  S.  W.  815.  Mont. 
In  re  Terrett,  34  Mont.  325,  86  Pac. 
266;  State  v.  Evans,  15  Mont.  539,  39 
Pac.  850,  48  Am.  St.  Rep.  701.  N.  Y. 
People  v.  Abeel,  45  Misc.  86,  91  N.  Y. 
Supp.  6'99,  19  N.  Y.  Crim.  514;  In  re 
Van  Orden,  32  Misc.  215,  65  N.  Y. 
Supp.  720,  15  N.  Y.  Crim.  79.  Tex. 
Edwards  V.  State,  53'  Tex.  Crim.  50, 
108  S.  W.  673,  126  Am.  St.  Rep.  767. 
W.  Va.— State  v.  Tingler.  32  W.  Va. 
546,  9  S.  E.  935,  25  Am.  St.  Rep.  830. 
Wyo.— Leslie  v.  State,  10  Wyo.  10,  65 
Pac.  849,  69  Pac.  2. 

Indictments  Held  Insufficient.— HI. 
People  V.  Tilden,  242  111.  536,  90  N.  E. 
218,  31  L.  R.  A.  215,  held  bad  for  pur- 


porting to  give  only  the  substance  of 
the  instrument  without  showing  that 
the  instrument  is  not  accessible.  Good- 
man V.  People,  228  111.  154,  81  N.  E. 
830.  Mo.— State  v.  Fisher,  58  Mo. 
256.  Tex. — State  v.  Knippa,  2J9'  Tex. 
295. 

44.  Com.  V.  Bowman,  16  Ky.  L.  Rep. 
222,  27  S.  W.  816. 

45.  People  v.  Ellenwood,  119  Cal. 
166,  51  Pac.  553;  Harrington  v.  State, 
54  Miss.   490. 

46.  Rex  V.  Stocker,  2  East  P.  C 
988,  1  Salk.  342,  91  Eng.  Reprint  300, 
5  Mod.  137,  87  Eng.  Reprint  568. 

47.  Harrington  v.  State,  54  Miss. 
490. 

48.  State  v.  Knippa,  29  Tex.  295. 

49.  People  v.  Herzog,  93  N.  Y.  Supp. 
357,  19  N.  Y.  Crim.  371;  Luttrell  v. 
State,  85  Tenn.  232,  1  S.  W.  886,  4 
Am.  St.  Rep.  760. 

Certainty  to  a  Common  Intent. — The 
certainty  required  at  common  law  in 
all  indictments  is  only  certainty  to  a 
common  intent  in  general,  and  not  cer- 
tainty in  every  particular  as  is  re- 
quired in  pleading  an  estoppel.  Rex 
V.  Lawley,  2  Str.  904,  93  Eng.  Reprint 
930,  1  Chit.  Crim.  L.  169. 

50.  State  v.  Burling,  102  Iowa  681, 
72  N.  W.  295;  Com.  v.  Bowman,  16  Ky. 
L.  Rep.   222,  27  S.  W.  816. 

Generally  under  the  statutes,  the  in- 
dictment must  be  direct  and  certain  as 
to  the  party,  the  offense  charged,  and 
the  particular  circumstances  of  the 
offense.  State  v.  Greenwood,  76  Minn. 
211,  78  N.  W.  1042,  1117,  77  Am.  St. 
Rep.  632. 
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by  demurrer;  otherwise,  if  the  indictment  states  an  offense,  the  objec- 
tion will  be  waived.^^ 

d.  Following  Words  of  Statute.  —  As  a  statutory  offense  it  is  often 
sufficient  to  charge  the  crime  in  the  language  of  the  statute  ;^2  and, 
as  a  matter  of  prudence,  it  is  well,  as  a  rule,  to  follow  such  words 
where  the  statute  contains  all  the  elements  of  the  offense,  since  all 
such  essential  elements  must  be  alleged.^^  In  no  case,  however,  is  it 
necessary  to  use  the  exact  language  of  the  statute,  and  where  the 
indictment  contains  the  operative  words  of  the  statute,  the  insertion 
of  other  terms  will  not  vitiate  it.^*  An  indictment,  however,  which 
does  not  aver  facts,  but  merely  conclusions  of  law,  in  the  language  of 
the  statute,  is  not  sufficient.^^ 

In  some  jurisdictions  the  statute  may  itself  prescribe  a  form  for 
the  indictment.^® 

e.  Amendments.  —  An  indictment  or  information  for  forgery  may 
be  amended  in  accordance  with  the  statutes  and  rules  of  court  gov- 
erning such  procedure.^^ 

2.  Time  and  Place.  —  As  in  other  indictments,  the  time  and  place 
should  be  sufficiently  averred.^^     The  statute  may,  however,  dispense 


51.  People  V.  Ellenwood,  119  Cal. 
166,  51  Pac.  553. 

52.  Cal. — People  v.  Harrold,  84  Cal. 
567,  24  Pac.  106.  la.— State  v.  Max- 
well, 47  Iowa  454.  La. — State  v.  Alex- 
ander, 113  La.  747,  37  So.  711.  Minn. 
State  V.  Greenwood,  76  Minn.  211,  78 
N.  W.  1042,  1117,  77  Am.  St.  Rep. 
632;  State  v.  Comfort,  22  Minn.  271. 
Mo.— State  v.  Gullette,  121  Mo.  447, 
26  S.  W.  354;  State  v.  Eowlen,  114  Mo. 
626,  21  S.  W.  729;  State  v.  Rucker,  93 
Mo.  88,  5  S.  W.  609;  State  v.  Phillips, 
78  Mo.  49.  Ore.— State  v.  Lurch,  12 
Ore.   104,  6  Pac.  411. 

53.  The  allegations  may  be  re- 
quired to  cover  particular  words  of  the 
statute  at  times.  See  for  example 
Com.  V.  Simonds,  11  Gray  (Mass.)  306. 
See  also  People  v.  Alderdice,  120  App. 
Div.  368,  105  N.  Y.  Supp.  395.  See  in 
general   infra,   III,   A,   4. 

As  to  the  necessity  of  pleading  all 
the  essential  elements  of  the  statute, 
see  in  general:  Ga. — Johnson  v.  State, 
109  Ga.  268,  34  S.  E.  573.  Idaho. 
State  V.  Swenson,  13  Idaho  1,  81  Pac. 
379.  Miss.— Griffin  V.  State,  96  Miss. 
809,   51    So.   466. 

Missouri. — For  a  sufficient  indictment 
under  the  Missouri  statute  punishing 
the  forgery  of  "a  pecuniary  obliga- 
tion of  another,"  see  State  V.  Paul, 
203  Mo.  681,  102  S.  W.  657. 

Vol.  VIII 


54.  Rex  r.  Brewer,  6  C.  &  P.  363, 
25   E.  C.  L.  438. 

55.  United  States  v.  Kessel,  62  Fed. 
59. 

56.  See  Com.  v.  Bailey,  199  Mass. 
583,  85  N.  E.  857  (form  quoted,  supra) ; 
State  V.  Childers,  32  Ore.  119,  49  Pae. 
801. 

57.  Mackguire  i'.  State,  91  Miss. 
151,  44  So.  802. 

58.  See  the  various  forms,  supra. 
See  also  infra,  II. 

Statute  of  Limitations. — For  the  pur- 
pose of  determining  the  sufficiency  of 
the  information,  in  connection  with  the 
statute  of  limitations,  the  date  of  the 
alleged  commission  of  the  offense  is 
alone  to  be  considered.  The  date  of 
the  forged  instrument  is  immaterial. 
People  V.  McPherson,  6  Cal.  App.  266, 
91   Pac.  1098. 

Proof  Not  Confined  to  Time  Laid. 
The  offense  charged  must  be  laid  with 
time  and  place,  and  this  averment  of 
time  and  place  must  extend  to  every 
material  allegation.  The  prosecutor,  it 
is  true,  is;  not  confined  to  the  time 
laid  in  the  indictment,  but  may  prove 
the  offense  to  have  been  committed  at 
another  time;  and  the  time  and  place 
laid  may  be  connected  with  each  mate- 
rial allegation  by  the  phrase,  then  and 
there.  Buckland  V.  Com.,  8  Leigh 
(Va.)   732. 
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with  the  necessity  of  alleging  the  time  of  the  commission  of  the 
offense.'''' 

3.  Charging  the  Forgery.  —  a.  General  Statement.  —  The  act  of 
forgery  is  generally  charged  by  alleging  that  the  accused  "feloniously 
and  falsely  did  make,  forge  and  counterfeit"  (the  instrument  de- 
scribed), "with  intent  to  defraud"  some  designated  person.*^"  It  has 
been  held,  however,  that  it  is  not  essential  that  the  words  "forge," 
"counterfeit"  or  "alter"  be  used,  since  it  is  sufficient  to  charge  that 
the  defendant  "falsely  made"  the  instrument.*'^ 

The  word  "forge"  or  "forged,"  however,  includes,  in  and  of  itself, 
a  statement  of  the  particular  acts  which  constitute  the  offense.**^ 

b.  Making  and  Aliering.  —  It  is  not  necessary,  where  the  forgery 
consists  of  an  altering,  to  specifically  allege  an  altering,  since  a  false 
making  includes  every  altering  or  addition,®^  and  if  any  part  of  a 
true  instrument  be  altered,  the  indictment  may  lay  it  to  be  a  forgery 
of  the  whole  instrument.''^  It  has  been  customary,  however,  from 
very  early  times,  where  the  forgery  consisted  in  the  altering,  to  allege, 
at  least  in  one  count,  the  alteration  specially.®^ 

c.  *' Feloniously,-'  "Falsely."  —  As  a  rule,  where  the  offense  is  a 
felony,  the  indictment  should  charge  that  the  act  was  done  "felon- 
iously, '  '^®  which  allegation  is,  of  course,  not  required  where  the  offense 


59.  Alabama.— In  the  case  of  Mc- 
Guire  V.  State,  37  Ala.  161,  the  indict- 
ment was  demurred  to  because  it  did 
not  allege  or  name  any  day  or  time 
when  the  offense  was  committed.  It 
was  held,  however,  that  in  an  indict- 
ment under  the  code,  it  was  not  neces- 
sary to  state  the  time  when  an  of- 
fense was  committed,  or  to  allege  that 
it  was  done  before  the  finding  of  the 
indictment. 

60.  See  the  various  forms,  supra. 
And  see  State  v.  Pisher,  65  Mo.  437. 

Florida. — An  allegation  in  an  indict- 
ment that  the  defendant  "did  falsely 
make,  forge,  and  counterfeit  a  certain 
false,  forged,  and  counterfeit  writ- 
ing," etc.,  while  open  to  criticism  of 
being  tautologous,  does  not  for  that 
reason  vitiate  the  indictment.  It 
should  not  be  construed  to  mean  that 
the  accused  forged  an  already  exist- 
ing forged  document,  but  should  re- 
ceive the  more  liberal  construction  that 
the  defendant  did  falsely  make  and 
forge  the  instrument  as  his  own  orig- 
inal creation.  King  v.  State,  43  Fla. 
211,  31  So.  254. 

61.  State  v.  Alexander,  113  La.  747, 
37   So.    711. 

62.  See  People  v.  Mitchell,  92  Cal. 
590,  28  Pac.  597,  788.  See  however, 
infra,  III,  A,  3.  e. 

The  word  forge  charges  and  covers  a 


particular  act,  and  sufficiently  charges 
the  offense  in  the  words  of  the  statute. 
It  contains  in  itself  a  statement  of 
the  acts  which  constitute  the  offense. 
It  is  not  necessarj"-  to  set  out  in  the 
indictment  the  particular  acts  which 
constitute  the  offense  other  than  is  in- 
eluded  in  the  words  "did  feloniously 
forge."  The  word  "forge"  is  not  a 
mere  legal  conclusion.  State  v.  Green- 
wood, 76  Minn.  211,  78  N.  W.  1042, 
1117,  77  Am.  St.  Kep.  632.  And  see 
State  V.  Foster,  30  Kan.  365,  2  Pac. 
628. 

63.  See  2  East  P.  C.  852,  and  the 
following  cases:  U.  S. — United  States 
V.  Watkins,  3  Craneh  C.  C.  441,  28 
Fed.  Cas.  No.  16,649.  Cal.— People  v. 
Brotherton,  47  Cal.  388.  Mass. — Com. 
r.  Butterick,  100  Mass.  12.  Mo.— State 
V.   Eaton,   166   Mo.   575,  66  S.  "W.   539. 

64.  See  2  East  P.  C.  978,  and  the 
following  cases:  State  v.  Maxwell,  47 
Iowa  454;  State  v.  Weaver,  35  N.  C. 
491.     See  also  cases  in  preceding  note. 

65.  See  Eex  v.  Elsworth,  2  East 
P.  C.  980,  986,  988. 

66.  La.— See  State  v.  Flint,  33  La. 
Ann.  1288.  Minn. — State  v.  Greenwood, 
76  Minn.  211,  78  N.  W.  1042,  1117,  77 
Am.  St.  Rep.  632.  Mo.— State  v.  Wil- 
lard,  219  Mo.  721,  119  S.  W.  416'. 

Word  Immaterial  When. — "It  has 
been    held    by   the     courts    of    several 
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remains,  as  at  common  law,  a  misdemeanor.®^  Moreover,  while,  at 
common  law  and  also  under  the  statutes,  the  allegation  that  the  ac- 
cused "falsely"  forged  and  counterfeited  is  frequently  used,  yet  it  is 
sufficient  to  allege  only  that  he  forged  or  counterfeited.*^ 

d.  ^'Knoivingly,"  ^'Wittingly."  —  Where  the  statute  makes  guilty 
knowledge  an  element  of  the  offense  by  using  such  words  as  "know- 
ingly," as,  for  example,  in  uttering,  or  in  making  false  entries,  such 
words  become  an  essential  element  in  the  description  of  the  offense, 
and  must  be  used.®^ 

e.  *' Without  Authority."  —  Some  eases  have  gone  so  far  as  to 
hold  that  the  words  "did  forge"  do  not  sufficiently  charge  an  offense, 
and  that  the  indictment  must  -contain  an  allegation  that  the  forgery 
was  committed  "without  authority."^" 

4.  The  Forged  Instrument.  —  At  common  law  the  indictment 
should  state  what  the  name  of  the  instrument  is,  in  respect  of  which 


states  that  the  term  felonious  need  not 
be  used  in  indictment  for  forgery, 
especially  states  where,  by  statute,  it 
is  provided,  as  in  this  state,  that  'every 
indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  sufficiently  tech- 
nical and  correct,  which  states  the  of- 
fense in  the  terms  and  language  of  this 
Code,  or  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood 
by  the  jury.'  "  Cohen  v.  People,  7 
Colo.  274,  3  Pac.  385,  citing,  Ala.— But- 
ler r.  State,  22  Ala.  43.  Cal.— People 
V.  Olivera,  7  Cal.  403.  lU.— Miller  V. 
People,  3  111.  233;  Quigley  v.  People,  3 
111.  301.  Ky. — Jane  v.  Com.,  3  Mete. 
18.  Term.— Peck  v.  State,  2  Humph. 
78. 

67.  Cohen  v.  People,  7  Colo.  274,  3 
Pac.  385;  State  v.  Murphy,  17  E.  I. 
698,  24  Atl.  473,  16  L.  E.  A.  550.  See 
also  Hess  v.  State,  5  Ohio  5,  22  Am. 
Dec.  767,  holding  that  where  the  of- 
fense under  the  statute  is  a  misde- 
meanor, the  use  of  the  word  "felo- 
niously" may  be  rejected  as  surplus- 
age. 

68.  Dunnett's  Case,  2  East  P.  C. 
985. 

Early  Indictments. — Under  the  Latin 
phraseology  of  the  early  indictments, 
the  words  formally  in  use  were  "  fabri- 
cavit  et  contrafecit."  Eex  v.  Mariot, 
2  Lev.  221,  83  Eng.  Eeprint  528;  Eex 
f.  Dawson,  1  Str.  19,  93  Eng,  Eeprint 
358. 

The  word  "forged,"  or  the  words 
"forged  and  counterfeited,"  neces- 
sarily imply  a  false  making  without 
the   use   of  the   word   "falsely."     Cal. 
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People  V.  Mitchell,  92  Cal.  590,  28  Pac. 
597,  788.  Colo. — Cohen  v.  People,  7 
Colo.  274,  3  Pac.  385.  Fla.— Turnip- 
seed  V.  State,  45  Fla.  110,  33  So.  851. 
Ind.— State  v.  Dark,  8  Blackf.  526. 
Nev. — State  v.  McKiernan,  17  Nev. 
224,  30  Pac.  831.  Eng.— See  2  Euss. 
Cr.,  9th  ed.,  p.  795. 

69.  U.  S.— United  States  v.  Carll, 
105  U.  S.  611,  26  L.  ed.  1135.  Cal. 
People  V.  Mitchell,  92  Cal.  590,  28  Pac. 
597,  788.  Ind.— State  v.  Williams,  139 
Ind.  43,  38  N.  E.  339,  47  Am.  St.  Eep. 
255.  See  State  v.  Cook,  52  Ind.  92,  574. 
Miss. — Harrington  v.  State,  54  Miss. 
490,  holding  that  the  word  "willingly" 
will  not  suffice  for  "wittingly."  Tex. 
Henderson  v.  State,  14  Tex.  503. 

Compare  Morris  v.  State,  17  Tex. 
App.   660,   666. 

Uttering. — As  to  the  requisite,  in 
general,  of  averring  the  scienter  in 
uttering,  see  infra,  III,  B,  3,  e,  (II) 
and  (HI). 

70.  Kentucky. — This  is  the  rule  in 
Kentucky.  See  Com.  v.  Bowman,  16 
Ky.  L.  Eep.  222,  27  S.  W.  816;  Com. 
V.  Williams,  13  Bush  267;  Stowers  v. 
Com.,   12  Bush.  342. 

Criticism  of  Above. — In  the  case  of 
State  V.  Greenwood,  76  Minn.  211,  78 
N.  W.  1042,  1117,  77  Am.  St.  Eep.  632, 
it  was  argued  that  the  word  "forge" 
in  the  indictment  was  not  a  statement 
of  fact,  but  simply  a  conclusion  of 
law,  and  two  of  the  Kentucky  cases 
cited  above  were  cited  to  this  effect. 
The  court  however  said,  "We  do  not 
deem  these  decisions  sound,  and  de- 
cline to  follow  them." 
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the  forgery  was  committed,'^  unless  it  can  be  collected  from  the  forged 
writing  itself,  as  set  out  in  full  in  the  indictment,  that  it  assumes  to 
be  an  instrument  the  false  and  fraudulent  making  of  which  would 
be  forgery.'-  This  description  is  required  so  that  it  may  appear  that 
the  instrument  is  included  within  the  subject-matter  of  forgery  in 
general,"  or  within  the  particular  subject-matter  designated  by  the 
special  'statute  upon  which  the  indictment  is  brought.'* 

How  Described.  -  The  instrument  must  be  described  with  sufficient 
certainty,"  and,  according  to  some  authorities,  it  must  be  described 
in  the  same  manner  as  would  be  required  in  an  indictment  for  its 
larceny.^^  For  example,  it  may  be  described  as  a  certain  bill  of  ex- 
change;" a  certain  promissory  note  for  the  payment  of  money;"  an 


71.  U.  S.— United  States  v.  Albert, 
45  Fed.  552.  Mass.— Com.  t*.  Woods,  10 
Gray  477.  S.  C— State  v.  Jones,  1  Mc- 
Mull.  L.  236,  36  Am.  Dec.  257.  Eng. 
Eex  V.  Wileos,  Euss.  &  K.  50.  And  see, 
Arch.   Cr.   Pld.,   4th   Am.   ed.   339. 

72.  Cal.— See  People  v.  McGlade, 
139  Cal.  66,  72  Pac.  600.  la.— State 
v.  Van  Auken,  98  Iowa  674,  68  N.  W. 
454.  Mass. — Com.  i\  Castles,  9  Gray 
123.  Mich. — See  People  v.  Bennett, 
122  Mich.  281,  81  N.  W.  117.  N.  Y. 
Gray  v.  People,  21  Hun  140.  Eng.— 2 
Starkie's  Grim.  PL,  513;  1  Starkie's 
Crim.  PI.,  104;  1  Chit.  Crim.  Law, 
234. 

73.  See  Glenn  t:  State,  116  Ala. 
483,  23  So.  1;  State  f.  Tingler,  32  W. 
Va.  546,  9  S.  E.  935,  25  Am.  St.  Rep. 
830. 

74.  United  States  v.  Albert,  45  Fed. 
552. 

75.  U.  S.— United  States  v.  Albert, 
45  Fed.  552.  La. — State  v.  Stephen,  45 
La.  Ann.  702,  13  So.  883.  N.  Y.— See 
People  V.  Hertz,  71  N.  Y.  Supp.  489, 
15  N.  Y.  Crim.  477.  N.  C— See  State 
V.  Dalton,  6  N.  C.  379. 

Sufficient  Description.  —  Ala.  —  Mc- 
Guire  v.  State,  37^  Ala.  161.  Tla. 
Hawkins  v.  State,  28  Fla.  363,  9  So. 
652.  Tex. — .Joiner  v.  State,  48  Tex. 
Crim.   360,  87  S.  W.  1039. 

At  Time  of  Forgery.— The  instrument 
is  sufficiently  described  when  described 
as  it  was  at  the  time  of  the  alleged 
forgery,  regardless  of  subsequent  in- 
dorsements. Sampson  v.  People,  188 
111.  592,   59   N.   E.  427. 

76.  Coleman  v.  Com.,  25  Gratt.  (Va.) 
865,  18  Am.  Eep.  711;  State  v.  Duffield, 
49  W.  Ysi.  274,  38  S.  E.  577. 

Illustration. — For   example,    "a    cer- 


tain promissory  note  and  for  the  pay- 
ment of  fifty  pounds."  Rex  v.  Bur- 
gess, 7  C.  &  P.  490;  Eex  v.  James,  7 
C.   &  P.   553. 

Money  Value. — As  a  rule,  it  is  not 
necessary  to  allege  the  ostensible  value 
of  the  forged  instrument.  State  v. 
Alexander,  113  La.  747,  37  So.  711; 
Chidester  f.  State,  25  Ohio  St.  433. 
Although,  under  a  statute  making  it  a 
felony  to  forge  "an  order  for  money 
or  other  thing  of  value,"  an  indictment 
charging  the  forging  of  an  order  for 
any  other  thing  than  money  must  state 
its  value.  McCombs  v.  State,  IOC  Ga. 
500,  34  S.  E.  1023;  Johnson  f.  State, 
109  Ga.  268,  34  S.  E.  573.  And  see 
Taylor  v.  State,  123  Ga.  133,  51  S.  E. 
326. 

77.  La. — State  v.  Clement,  42  La, 
Ann.  583,  7  So.  685.  Mass.— Com.  v. 
Butterick,  100  Mass.  12,  order  for  pay- 
ment of  money  described  as  a  bill  of 
exchange.  Eng. — Reg.  v.  Kinnear,  2 
M.  &  Rob.  117. 

Indictment  Bad. — Where  a  bill  of  ex- 
change was  described  as  a  "promissory 
note,"  the  indictment  was  held  bad. 
Eex  V.  Hunter,  Euss.  &  Ey.  511;  Eex  V. 
Birkett,  Euss.  &  Ey,  251. 

A  bank  check  may  within  the  terms 
of  the  statute  in  some  states  be  de- 
scribed as  "a  bill  of  exchange."  La. 
State  V.  Maas,  37  La.  Ann.  292.  Mich. 
People  V.  Kemp,  76  Mich.  410,  43  N.  W. 
439.  Vt.— State  v.  Morton,  27  Vt.  310, 
65  Am.  Dec.  201. 

78.  Ind. — Harding  v.  State,  54  Ind. 
359.  Mich,— People  v.  Bennett,  122 
Mich.  281.  81  N.  W.  117.  S.  C— State 
V.   Houseal,   2  Brev.   219. 

The   phrase    "for    the     pajrment    of 
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order  for  money  i'^  a  certain  bond  ;^°  check  f^  lease  f^  fee  bill  f^  a  cer- 
tain Avill;^*  or  an  instrument  in  writing  commonly  called  a  mortgage, 
for  payment  of  money. **^  Under  modern  statutory  procedure,  however, 
the  instrument,  in  some  jurisdictions,  may  be  described  or  designated 
by  any  name  by  which  it  is  usually  known,^*'  and  it  is  said  that  it  is 
immaterial  what  designation  is  given  to  it  when  it  is  set  out  in  fulL*^ 
5.  The  Purport  Clause.  —  a.  Practice  and  Origin  Thereof.  —  The 
"purport  clause"  of  an  indictment  for  forgery  has  been  the  cause 
of  no  little  trouble.  It  is  the  clause,  when  used,  that  precedes  the 
clause  that  sets  out  the  instrument.^^    It  came  into  use  in  consequence 


money"     is    not    necessary.      Com.    v. 
Castles,    9    Gray    (Mass.)    123. 

A  bank  bill  or  note  is  "  a  promissory 
note."  Brown  V.  Com.,  8  Mass.  59; 
State  V.  Brown,  4  K.  I.  528,  70  Am. 
Dec.  168. 

79.  Ala.— McGuire  v.  State,  37  Ala. 
161.  Mass. — Com.  v.  Parsons,  138  Mass. 
189,  a  cashier's  check.  Ohio. — Evans 
V.  State,  8  Ohio  St.  196,  70  Am.  Dec. 
98. 

Sank  checks  may  be  described  as 
"orders  for  money."  La.— State  v. 
Crawford,,  13  La.  Ann.  300.  Mich. 
People  V.  Kemp,  76  Mich.  410,  43  N.  W. 
439.  Vt.— State  V.  Morton,  27  Vt.  310, 
65   Am.   Dec.  201. 

Warrant  or  Order. — Under  a  statute 
punishing  the  forgery  of  a  "warrant 
or  order,"  an  indictment  is  not  bad 
because  it  describes  the  instrument  as 
a  "warrant  and  order."  State  v. 
Jones,  1  McMull.  L.  (S.  C.)  236,  36 
Am.  Dec.  257.  But  see  State  v.  Ward, 
6  N.  H.  529. 

80.  See  Dunnett's  Case,  2  East  P. 
C.  985,  holding  that  although  the  stat- 
ute designated  both  "bonds  and  writ- 
ings obligatory,"  a  description  in  the 
indictment  of  "a  bond  and  writing 
obligatory"  was  not  fatal  since  part 
of  the  description  could  be  rejected 
as  surplusage.  See  also  State  v.  Mc- 
Gardiner,  23  N.  C.  27,  holding  that  '_'a 
certain  bond"  is  a  sufficient  descrip- 
tion instead  of  "a  certain  paper  writ- 
ing purporting  to  be  a  bond." 

81.  People  V.  Eynders,  12  Wend.  (N. 
Y.)  425.  And  see  La. — State  v.  Maas, 
37  La.  Ann.  292;  State  v.  Crawford, 
13  La.  Ann.  300.  Mich.— People  v. 
Kemp,  76  Mich.  410,  43  N.  W.  439. 
Vt.— State  r.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201,  holding  that  under  the 
statute  bank  checks  may  be  named  as 
bills  of  exchange,  or  orders  for  money. 

Signature  of  Check. — The  indictment 
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is  not  bad  because  it  charges  the 
forgery  of  a  name  to  a  check  instead 
of  charging  the  forgery  of  the  check. 
People  V.  King,  125  Cal.  369,  58  Pac. 
19. 

82.  Folden  v.  State,  13  Neb.  328,  14 
N.  W.  412. 

83.  State  v.  Haws,  98  Mo.  188,  11 
S.  W.  574,  12  S.  W.  126. 

84.  Eex  T.  Birch  &  Martin,  2  East 
P.  C.  980. 

85.  People  v.  Dewey,  35  Hun  (N.  Y.) 
308. 

The  term  "deed"  in  a  statute  in- 
cludes a  "mortgage."  People  v.  Ca- 
ton,   25   Mich.   388. 

86.  La. — State  v.  Sherwood,  41  La. 
Ann.  316,  6  So.  529;  State  v.  Maas, 
37  La.  Ann.  292;  State  v.  Sullivan, 
35  La.  Ann.  845.  Miss. — Roberts  v. 
State,  72  Miss.  110,  16  So.  233.  Mo. 
State  V.  Fisher,  65  Mo.  437.  Eng. 
So  expressly  provided  in  the  Forgery 
Act  of  1861,  24  &  25  Vict.  ch.  98, 
§§42,   43. 

Missouri. — The  courts  are  not  dis- 
posed to  "quibble"  about  the  name 
of  the  instrument,  and  it  is  of  little 
concern  what  it  is  called  if  it  is  an 
evidence  of  debt.  State  v.  Jackson,  221 
Mo.  478,  120  S.  W.  66. 

87.  Cal.— People  v.  McGlade,  139 
Cal.  66,  72  Pac.  600;  People  v.  Ah 
Woo,  28  Cal.  205.  Ind.— Garmire  v. 
State,  104  Ind.  444,  4  N.  E.  54.  la. 
State  V.  Van  Auken,  98  Iowa  674,  68 
N.  W.  454.  La.— State  v.  Stringfel- 
low,  126  La.  720,  52  So.  1002.  And 
see  supra,  III,  A,  4. 

88.  For  example,  that  the  accused 
did  "falsely,  fraudulently  and  felo- 
niously forge  and  counterfeit  a  certain 
writing  purporting  to  be  the  last  will 
of,"  etc.,  "the  tenor  whereof  is  as 
follows,"   etc. 

Confusion  of  Terms.— Through  some 
confusion     of     ideas,      "the      purport 
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of  a  theory  that  a  forged  instrument  was  more  properly  described 
in  such  a  way,^^  since  a  forged  instrument  cannot  in  strictness  be 
called  by  the  name  of  the  real  instrument  which  it  assumes  to  be."" 
It,  therefore,  became,  in  time,  a  part  of  the  ordinary  form  of  an 
indictment  at  common  law,°^  and  also  of  indictments  drawn  under  the 
statutes,^-  and  it  was,  and  still  is,  common  practice  to  describe  the 
forged  instrument  as  "a  certain  (paper)  writing,  purporting  to  be," 
for  example,  a  promissory  note;  check;  bond;  receipt;  will,  or  any 
other  writing  that  may  be  included  in  common-law  forgeries,  or  de- 
scribed in  the  statute  on  which  the  indictment  is  framed."^ 

b.  Caution  Required;  Variance.  —  In  the  use  of  the  purport  clause, 
however,  great  caution  is  required,  since  the  name  of  the  instrument,*** 
or  the  name  of  the  person,"^  as  stated  in  such  a  clause  must,  as  a 


clause"  seems  to  be  sometimes  con- 
founded with  "purport"  as  distin- 
guished from  "tenor."  It  is,  of  course, 
an  entirely  different  matter  from  "pur- 
port"  as  used  in   the  latter  sense. 

Texas. — "The  purport  clause,  as  used 
at  common  law,  was  simply  an  allega- 
tion as  to  the  character  of  the  instru- 
ment alleged  to  be  forged,  as  purport- 
ing to  be  a  bond  or  promissory  note, 
etc.  .  .  .  However,  in  pleading, 
in  this  state,  it  seems  that  the  pur- 
port clause  of  the  indictment  has  been 
referred  to  and  treated  in  the  cases  as 
one  containing  the  name  of  the  alleged 
person,  to  wit,  purporting  to  be  the 
act  of  A.  B.  Willson  Cr.  Forms,  §307, 
and  authorities  there  cited."  Ehudy 
V.  State,  42  Tex,  Crim.  225,  58  S.  W. 
1007. 

89.  "Though  it  be  doubtless  suffi- 
cient to  charge  that  the  defendant 
forged  such  an  instrument,  naming  it, 
and  setting  forth  the  tenor,  yet  cer- 
tainly the  laying  it  to  be  a  paper  writ- 
ing, etc.,  purporting  to  be  such  an  in- 
strument (as  the  statute  on  which  the 
indictment  is  framed  describes)  is 
good;  and  indeed  in  strictness  of  lan- 
guage there  may  be  more  propriety  in 
so  laying  it,  considering  that  the  pur- 
pose of  the  indictment  is  to  disaffirm 
the  reality  of  the  instrument."  2 
East  P.  C.  980. 

90.  Thus,  for  example,  according  to 
the  statement  in  the  text,  the  pleader 
should  not  allege  that  the  defendant 
forged  "the  check  of  A.  B.,"  since  it 
is  not  A.  B. 's  check  if  forged,  but 
the  averment  should  be  a  certain  in- 
strument "purporting  to  be  the  check 
of  A.  B."  And  Starkie  says,  "An 
instrument,  purporting  to  be  a  bond  or 


writing  obligatoxy,  is  not  such  for 
no  one  is  bound  by  it;  and  a  forged 
writing  purporting  to  be  a  will,  ought 
not  in  strictness  to  be  called  a  will, 
for  it  is  not  so  in  any  sense,  and  can 
have  no  legal  operation  whatever." 
Starkie  C.  P.,  113. 

91.  Howard  v.  State,  37  Tex.  Crim. 
494,  36  S.  W.  475,  66  Am.  St.  Kep. 
812. 

92.  "For  giving  the  statutory  name 
of  the  forged  writing  the  clause  is  ap- 
propriate, and  in  indictments  on  stat- 
utes it  is  commonly  employed."  Bishop, 
New  Cr.  L.  II,  §414.  See  however 
infra,  III,  A,  5,  c,  as  to  its  necessary- 
use. 

93.  See  State  v.  Jones,  1  McMull. 
L.  (S.  C.)  236,  36  Am.  Dec.  257.  See 
also  the  forms  of  indictments  cited, 
supra. 

94.  "The  purport  of  a  writing  is 
that  which  appears  on  the  face  of  that 
writing.  Eex  v.  Gilchrist,  2  Leach  657, 
2  East  P.  C.  982.  In  alleging  the  pur- 
port of  a  forged  writing,  unless  it  can 
be  collected  plainly  from  the  terms  of 
the  writing  set  forth,  that  it  is  in 
form  and  assumes  to  be  that  particular 
instrument  which,  according  to  the  al- 
legation, it  purports  to  be,  the  indict- 
ment will  be  vicious.  Eex  v.  Hunter, 
Euss.  &  Ey.  510;  Eex  V.  Birkett,  Euss. 
&  Ey.  251."     Starkie,  C.  P.  117. 

95.  Eeeves'  Case,  Leach  (Eng.)  933, 
where  the  signature  of  "C.  Oliver" 
was  described  as  "purporting  to  be 
the  name  of  Christopher  Oliver."  See 
also   cases   in   following   notes, 

Texas. — "It  has  been  held  that  where 
the  purport  clause  is  set  out,  contain- 
ing the  name  of  the  person  alleged  to 
be  forged,  this  must  strictly  correspond 
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rule,  agree  with  the  allegations  made  in  the  following  clause  in  which 
the  'instrument  is  set  out.^"  Consequently,  as  held  in  a  number  of 
cases,  where  the  indictment  contains  a  purport  clause,  and  the  instru- 
ment' is  also  set  out  by  its  tenor,  and  there  is  a  material  variance 
between  such  purport  and  tenor  clauses,  such  variance  will  be  fatal 
to  the  indictment ;"  although,  as  held  in  other  cases,  where  the  char- 
acter of  the  instrument  is  alleged  to  be  one  thing  in  the  purport,  as, 
for  example,  a  bond,  a  note,  a  check,  while  the  tenor  clause  shows 


with  the  name  signed  to  the  instru- 
ment, as  set  out  by  its  tenor.  White, 
Ann.  Pen.  Code,  §S84,  and  authorities 
there  cited."  Ehudy  v.  State,  42  Tex. 
Crim.  225,  58  S.  W.  1007. 

96,  In  "William  Jones'  Case,  2  East 
P.  C.  883,  the  indictment  charged  that 
the  accused  having  in  his  custody  a 
certain  forged  paper  writing  "purport- 
ing to  be  a  bank  note,"  did  utter  the 
same.  The  forged  paper  as  set  out 
was  merely  a  promise  to  pay  certain 
money.  The  court  were  of  the  opinion 
that  the  paper  writing  as  set  out  did 
not  purport  to  be  a  bank  note,  and  the 
prisoner  was  discharged.  It  is  true 
that  the  defendant  when  he  uttered  it 
averred  it  to  be  a  good  bank  note,  but 
Lord  Mansfield  said  that  the  prisoner's 
representation  afterwards  could  not 
vary  the  purport  of  the  instrument, 
since  ''purport"  imports  what  appears 
on  the  face  of  the  instrument. 

97.  Ark.— McClellan  v.  State,  32 
Ark.  609  ("Richard  Hudgins"  and 
"Richard  Hudgson").  Mo. — See  State 
V.  Page,  19  Mo.  213.  N.  H.— State  v. 
Horan,  64  N.  H.  548,  15  Atl.  20.  S.  C 
State  V.  Houseal,  2  Brev.  219,  "N. 
Durkie"  and  "Nathaniel  Durkie." 
Tenn.— State  v.  Shawley,  5  Hayw.  256. 
Tex.— Tracy  v.  State,  49  Tex.  Crim.  37, 
90  S.  "W.  308;  Mayers  V.  State,  47  Tex. 
Crim.  624,  85  S.  W.  802;  Crayton  v. 
State,  47  Tex.  Crim.  88,  80  S.  W.  839; 
Black  t\  State,  46  Tex.  Crim.  109,  79 
S.  W.  308;  Millsaps  V.  State,  38  Tex. 
Crim.  570,  43  S.  W.  1015;  Howard  v. 
State,  37  Tex.  Crim.  494,  36  S.  W.  475, 
66  Am.  St.  Rep.  812;  Campbell  V.  State, 
35  Tex.  Crim.  182,  32  S.  W.  899;  West- 
brook  V.  State,  23  Tex.  App.  401,  5 
S.  W.  248.  Eng. — Rex  v.  Gilchrist,  2 
Leach  657,  2  East  P.  C.  982. 

New  Hampshire. — ^In  the  case  of 
State  V.  Horan,  cited  above,  the  in- 
dictment charged  the  forgery  of  a  cer- 
tain application  for  insurance,  "pur- 
porting to  be  made  and  signed  by  one 
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James  Jennings,  which  said  false  and 
counterfeit  application  is  as  follows,  to 
wit:"  etc.  The  instrument,  however, 
as  set  out  was  signed  not  by  James 
Jennings  but  by  "Kate  Kelley,"  and 
purported  to  be  her  application  for  a, 
policy  of  insurance  upon  the  life  of 
James  Jennings.  It  was  held  fatal 
for  repugnance. 

Texas. — Likewise,  in  Thulemeyer  v. 
State,  38  Tex.  Crim.  349,  43  S.  W.  83, 
there  was  a  fatal  variance  in  that  the 
purport  clause  represented  a  forged 
indorsement  to  be  the  act  ef  "William 
M.  Cook,  Jr.,"  whereas  the  tenor 
showed  the  indorsement  to  be  "William 
Cook,  per  William  M.  Cook,  Jr."  It 
is  held  no  variance,  however,  where  the 
name  in  question  is  not  the  name  of 
the  party  to  be  defrauded.  Carter  v. 
State,  55  Tex.  Crim.  43,  114  S.  W. 
839. 

Descriptive  Matter. — The  above  il- 
lustrations show  the  danger  of  insert- 
ing descriptive  matter  in  the  purport 
clause.  When  the  purport  clause  came 
into  use  its  object  was  merely  to  show 
that  the  forged  writing  fell  within  the 
prohibited  description.  Long  ago,  it 
was  pointed  out  that  any  further  de- 
scription is  objectionable  because  un- 
necessary, and  that  it  exposed  the  in- 
dictmenti  to  great  danger  from  vari- 
ance. Mr.  Justice  Buller  in  Rex  V.  Gil- 
christ, 2  Leach  C.  C.  657,  2  East  P.  C. 
982. 

Idem  Sonans. — Where  the  alleged 
variance  does  not  affect  the  pronuncia- 
tion of  the  words  in  question,  the  doc- 
trine of  idem  sonans  applies,  and  the 
variance  is  immaterial.  See  Roberts  v. 
State,  2  Tex.  App.  4;  State  v.  Bean,  19 
Vt.  530. 

Question  for  Jury. — ^Where  the  vari- 
ance is  not  clearly  apparent,  but  is 
a  matter  of  doubt,  the  question  is  for 
the  jury.  See  United  States  r.  Hin- 
man,  Baldw.  292,  26  Fed.  Gas.  No. 
15,370. 
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its  real  character  to  be  something  else,  the  purport  clause  may  be 
treated  as  surplusage."^ 

c.  Whether  Clause  Necessary.  —  Since  this  particular  question  of 
variance  arises  from  the  use  of  the  "purport  clause,"  the  important 
question  is  whether  such  a  clause  is  necessary.  While  sporadic  in- 
stances of  judicial  construction  would  seem  to  imply  that  the  clause 
should  be  used,"**  yet  both  upon  principle  and  authority  the  contrary 
may  be  safely  asserted.^  Under  the  early  English  practice,  such  a 
clause  was  not  obligatory  and  the  English  judges  unanimously  agreed 
that  the  averriient  might  be  sufficiently  laid  in  either  way,-  and  prac- 
tically all  modern  authority  is  to  the  effect  that  it  is  not  necessary 
to  set  out  such  a  clause.^ 


98.  Ind.— Garmire  r.  State,  104  Ind. 
444,  4  N.  E.  54;  Chamberlain  v.  State, 
5  Blackf.  573.  La. — State  i}.  Crawley, 
13  La.  Ann.  300.  Mo.— See  State  v. 
Vincent,  91  Mo.  662,  4  S.  W.  430. 

99.  Carter's  Case,  2  East  P.  C.  985, 
decided  in  1800,  is  cited  by  some  writ- 
ers as  an  authority  for  the  statement 
that  a  purport  clause  is  essential  and 
that  its  omission  is  fatal,  feee  Wh. 
Cr.  L.,  10th  ed.,  §738.  It  is  contended, 
however,  that  the  decision  in  that  case 
does  not  go  so  far.  The  indictment  al- 
leged the  forging  and  knowingly  utter- 
ing of  "a  certain  bill  of  exchange, 
signed  by  Henry  Hutchison,"  etc.  On 
proof  that  the  bill  was  a  forgery,  judg- 
ment was  arrested  because  the  indict- 
ment alleged,  as  a  substantial  fact,  that 
the  bill  was  signed  by  Henry  Hutchinson, 
and  not  merely  that  it  purported  to 
have  been  signed  by  him.  While  in 
this  case,  therefore,  such  a  purport 
clause  would  have  saved  the  variance, 
yet  the  decision  does  not  hold  that 
the  purport  clause  was  essential.  Had 
the  indictment  read  "a,  certain  bill  of 
exchange"  (omitting  further  allega- 
tion) *'of  the  following  tenor"  (set- 
ting out  the  copy  of  the  instrument), 
no  one  can  doubt  its  validity. 

Rhode  Island. — See  State  v.  Brown, 
4  R.  I.   528,  70  Am.  Dec.   168. 

Texas. — In  Edwards  v.  State,  53  Tex. 
Crim.  50,  108  S.  W.  673,  it  is  said  that 
the  indictment  must  allege  that  the  in- 
strument purports  to  be  the  act  of 
another,  and  must  also  name  the  per- 
son whose  act  it  purports  to  be.  But 
see  Rhudy  v.  State,  42  Tex.  Crim.  225, 
58   S.   W.   1007. 

1.  Buller,  J.,  who  delivered  the  opin- 
ion of  the  judges  in  Gilchrist's  Case, 
at  the  Old  Bailey,  in  1795,  observed 
that  old  cases  had  given  rise  to  much 
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learning  and  argument  on  the  words 
"purport"  and  "tenor,"  and  on  the 
necessity  of  using  one  or  other  of  those 
terms;  but  that  no  judicial  determina- 
tion that  he  was  aware  of  had  ever 
required  that  the  purport  and  tenor 
should  both  be  stated  in  any  case  what- 
ever, that  where  an  exact  copy  of  the 
writing  was  set  out,  the  purport  of  it 
(meaning  what  it  appeared  to  be  on 
the  face  of  it)  must  necessarily  ap- 
pear.    2  East  P.  C.  983. 

2.  Thus,  it  was  held  that  the  allega- 
tion might  be  that  defendant  forged 
a  certain  bond,  or  that  he  forged  a 
certain  writing  purporting  to  be  a 
bond;  or  that  he  forged  a  will,  or  that 
he  forged  a  certain  writing  purporting 
to  bC'  the  last  will  of,  etc.  Rex  v. 
Birch  &  Martin,  2  East  P.  C.  980; 
W.  Bl.  790,  96  Eng.  Reprint  464;  Rex 
V.  Taylor,  2   East  P.  C.  977. 

3.  Mr.  Bishop  (New  Ct.  L.,  Vol.  II, 
§413),  says:  "It  is  believed  that  this 
clause  in  the  indictment  is  never  neces- 
sary. It  may  contain  what  if  omitted 
would  leave  the  allegations  inade- 
quate" (citing  Snow  v.  State,  14  Wis. 
479);  but  even  then,  the  essential  things 
may  be  equally  well  set  out  in  some 
other  form  of  words.  See  in  gen- 
eral m.— Duffin  V.  People,  107  111.  113. 
N.  C— State  v.  McGardiner,  23  N.  C. 
27.  Tex.— Howard  v.  State,  37  Tex. 
Crim.  494,  36  S.  W.  475,  66  Am.  St. 
Rep.   812. 

Legal  Efficacy. — That  the  court  will 
look  to  the  copy  of  the  instrument,  and 
not  to  its  designated  name,  to  deter- 
mine whether  it  imports  any  legal 
efficacy,  has  been  previously  seen.  See 
supra.  III,  A,  4.  See  also  Harding  v. 
State,  54  Ind.  359;  Leslie  v.  State,  10 
Wyo.  10,  65  Pac.  849,  69  Pac.  2.  More- 
over, if  it  is  immaterial  what  name  is 
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6.  Setting  Out  the  Instrument.  —  a.  General  Rule  and  Reason 
Therefor.  —  As  previously  stated,  one  of  the  essential  elements  of 
forgery  is  a  writing  in  such  form  as  to  be  apparently  of  some  legal 
efficaey,*  and  the  forged  instrument  must  be  set  out  in  the  indict- 
ment, in  the  form  of  an  exact  copy  when  possible,  or  in  any  case 
according  to  its  substance  and  effect.^ 

The  object  of  requiring  the  forged  instrument  to  be  set  out  in  the 
indictment  is  twofold:  (1)  to  enable  the  court  to  determine  from 
its  face  whether  it  is,  by  its  nature,  a  proper  subject  of  forgery; 
(2)  to  advise  the  defendant  of  the  precise  offense  charged  and  to 
save  him  from  surprise." 

b.  Tenor  and  Purport.  —  Instruments,  in  indictments  for  forgery, 
are  set  out,  according  to  circumstances,  either  by  their  tenor  or  by 
their  purport.'^ 

c.  Tenor  Required  When.  —  At  common  law,  the  instrument,  when 
obtainable,  must  be  set  forth  according  to  its  tenor,^  that  is,  ifei  the 


positively  given  to  an  instrument  pro- 
viding it  is  set  out  in  full  (see  cases 
supra) ;  a  fortiori,  it  should  be  imma- 
terial what  purported  name  is  given  to 
an  instrument  when,  likewise,  it  is  set 
forth  according  to  its  tenor. 

4.  Supra,  I. 

5.  lU.— Wallace  v.  People,  27  HI.  45. 
Ind.— Birdg  v.  State,  31  Ind.  88;  State 
V.  Atkins,  5  Blackf.  458.  la.— State 
V.  Johnson,  26  Iowa  407.  Ohio.— Mc- 
Millen  v.  State,  5  Ohio  268.  Tex. 
Thomas  v.  State,  18  Tex.  App.  213.  And 
see  infra,  III,  A,  6,  b,  c,  f. 

6.  State  V.  Gryder,  44  La,  Ann.  962, 
11  So.  573,  32  Am.  St.  Rep.  358.  And 
see  State  v.  Parker,  1  D.  Chip.  (Vt.) 
298,  6  Am.  Dec.  735. 

7.  See  cases  in  preceding  notes.  See 
also  infra,  III,  A,  6,  c,  f. 

The  "tenor"  of  an  instrument  means 
its  identity  (State  V.  Townsend,  86  N. 
C.  676),  an  exact  copy  (Ark. — 
Teague  v.  State,  86  Ark.  126,  110  S.  W. 
224;  McDonnell  v.  State,  58  Ark.  242, 
24  S.  W.  105.  Ind.— Thomas  t:  State, 
103  Ind.  419,  2  N.  E.  808.  la.— State 
V.  Calendine,  8  Iowa  288,  296.  Mass. 
Com.  V.  Wright,  1  Cush.  46,  65;  Com. 
V.  Stevens,  1  Mass.  203.  Ohio. — Dana 
V.  State,  2  Ohio  St.  91.  Tex.— Feeney 
V.  State,  58  Tex.  Crim.  152,  124  S.  W. 
944),  and  imports  that  the  instrument 
is  set  forth  in  the  very  words  and 
figures  (111.— People  v.  Tilden,  242  111. 
536,  90  N.  E.  218,  31  L.  E.  A.  [N.  S.] 
215.  Ind.— State  v.  Atkins,  5  Blackf. 
458.  Mass. — Com.  v.  Wright,  1  Cush. 
46,  65.  Mo.— State  v.  Pullens,  81  Mo. 
387.     Ohio.— Griffin   v.   State,    14   Ohio 
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St.  55.  See  also  eases  in  preceding 
note). 

"Purport"  means'  only  the  import 
or  substance  of  the  instrument  (Ind. 
Myers  v.  State,  101  Ind.  379;  State  v. 
Atkins,  5  Blackf.  458.  Me.— State  v. 
Bonney,  34  Me.  383.  Mass. — Com.  v. 
Wright,  1  Cush.  46,  65.  Miss.— Rob- 
erts V.  State,  72  Miss.  110,  16  So.  233. 
Mo.— State  v.  Chinn,  142  Mo.  507,  44 
S.  W.  245.  Ohio. — Dana  v.  State,  2 
Ohio  St.  91.  Tenn.— Fogg  v.  State,  9 
Yerg.  392). 

8.  U.  S.— United  States  v.  Smith,  2 
Cranch  C.  C.  117,  27  Fed.  Cas.  No. 
16,326.  Ark. — Crossland  v.  State,  77 
Ark.  537,  92  S.  W.  776.  111.— People  v. 
Tilden,  242  111.  536,  90  N.  E.  218,  31 
L.  R.  A.  (N.  S.)  215.  la.— State  v. 
Calendine,  8  Iowa  288.  Ky.— Hill  V. 
Com.,  17  Ky.  L.  Rep.  1135,  33  S.  W. 
823.  .  Mass.— Com.  f.  Wright,  1  Cush. 
46,  collecting  the  common  law  author- 
ities. Neb.— Davis  v.  State,  58  Neb. 
465,  78  N.  W.  930.  N.  J.— State  v. 
Robinson,  16  N.  J.  L.,  507;  State  v. 
Gustin,  5  N.  J.  L.  744.  N.  Y.— See 
People  V.  Biddison,  136  App.  Div.  525, 
121  N.  Y.  Supp.  129.  Ohio. — Dana  ^. 
State,  2  Ohio  St.  91.  Tenn.— Croxdfilo 
t'.  State,  1  Head  139.  Tex.— McGee  v. 
State,  62  Tex.  Crim.  358,  137  S.  W. 
686;  Thomas  t\  State,  18  Tex.  App. 
213.  Vt.— State  r.  Parker,  1  D.  Chip, 
298,  6  Am.  Dec.  288.  Eng.— Rex  v. 
Mason,  2  East  P.  C.  975. 

Reasons  for  Rule.— The  subject  in 
which  the  offense  is  charged  to  have 
been  committed  ought,  in  reason,  to 
be  set  forth  with  great  precision,  that 


FORGERY 


1155 


form  of  an  exact  copy,°  or,  in  other  words,  with  strict  verbal  accur- 
acy.^" The  indictment,  moreover,  should  aver  that  the  instrument 
is  set  forth  in  its  tenor,"  or,  in  case  this  cannot  bo  done,  owing 
to  the  loss  or  non-possession  of  the  writing^  the  reason  for  the  omission 
should  be  alleged.^- 

d.  Tenor,  How  Iniroduced.  —  While  such  phrases  as  "of  the  fol- 
lowing tenor;"  "whose  tenor  is  as  follows;"  "whose  tenor  is,"  etc., 
are  frequently  used  to  introduce  the  tenor  clause  of  the  indictment,^^ 
yet  the  word  "tenor"  is  not  necessary.  It  is  sufficient  if  the  indict- 
ment uses  any  form  of  expression  indicating  that  the  copy  set  forth 
is  exact,  as  "in  the  words  and  figures  following;"^*  "as  follows,  that 


there  may  be  no  mistake  in  the  proof, 
no  possibility  for  substituting  one  thing 
for  another,  that  the  accused  may  know 
precisely  what  he  has  to  meet,  how  to 
prepare  his  defense,  and  how  to  di- 
rect his  evidence.  This  is  a  right  of 
the  accused  at  common  law,  that  com- 
mon law  which  the  fathers  of  our  revo- 
lution claimed  as  their  birthright,  and 
which  was  secured  to  us  by  the  event 
of  that  revolution.  Chief  Justice  Chip- 
man,  in  State  v.  Parker,  1  D.  Chip. 
(Vt.)  298,  6  Am,  Dec.  288.  See  also 
Dana  v.  State,  2  Ohio  St.  91. 

Sewing  to  an  indictment  an  engraved 
impression  of  the  alleged  forged  in- 
strument is  not,  however,  a  proper 
method  of  setting  out  a  copy.  Kex  v. 
Harris,  7  C.  &  P.  429;  Kex  v.  Warshan- 
er,  1  Mood.  C.  C.  466.  Sec  also  State 
V.  Robinson,  16  N.  J.  L.  507,  515,  where 
one  word  was  sewed  over  another  so 
as  to  make  a  fac  simile  of  the  bill.  And 
see  People  v.  Biddison,  136  App.  Div. 
525,  121  N.  Y.  Supp.  129,  where  the 
forged  document  was  pasted  to  the  in- 
dictment. 

9.  People  V.  Tilden,  242  111.  536,  90 
N.  E.  218,  31  L.  E.  A.  (N.  S.)  215. 

10.  "There  can  exist  no  doubt  that 
it  is  necessary  to  the  sufficiency  of  an 
indictment  for  forgery  at  common  law 
that  it  should  set  forth  the  instrument 
forged  with  strict  verbal  accuracy. 
This  rule  has  been  announced  and  uni- 
formly followed  by  the  courts  of  Eng- 
land and  the  various  states  of  this 
country  for  a  great  man^*  years."  Peo- 
ple V.  Tilden,  supra.  See  cases,  also, 
in  preceding  notes,  and  see  further 
Fla.— West  v.  State,  45  Fla.  118,  33  So. 
854.  Me.— State  r.  Witham,  47  Me. 
165.  Mass. — Com.  x\  Houghton,  8  Mass. 
107.  N.  J.— State  v.  Potts,  9  N.  J.  L. 
26,  17  Am.  Dec.  449.  N.  C— State  V. 
Twitty,  9  N.  C.  248.  Pa.— Com.  v. 
Sweney,    10   Serg.    &    R.     173.      Tenn. 


State  V.  Brownlow,  7  Humph.  63.  Vt. 
State  V.  Morton,  27  Vt.  310,  65  Am. 
Dec.  201.  Eng.— Rex  v.  Powell,  1  Leach 
C.  C.  77;  Rex  v.  Gilchrist,  2  Leach 
C.  L.  657;  Rex  v.  Beare,  1  Ld.  Raym. 
414,  91  Eng.  Reprint  1175  (decided  in 
1698). 

Immaterial  Variances. — See  infra,  III, 
A,  6,  e. 

11.  U.  S.— United  States  v.  Corbin, 
11  Fed.  238.  Ark.— Crossland  v.  State, 
77  Ark.  537,  92  S.  W.  776.  Fla.— West 
V.  State,  45  Fla.  118,  33  So.  854.  Mo. 
State  V.  Bibb,  68  Mo.  286.  N.  C— State 
V.  Twitty,  9  N.  C.  248.  Ohio.— Dana 
V.  State,  2  Ohio  St.  91.  Tenn.— Lut- 
trell  r.  State,  85  Tenn.  732,  1  S.  W. 
886.  Tex.— Slatter  v.  State,  61  Tex. 
Crim.  243,  136  S.  W.  770;  Labbaite  v. 
State,  6  Tex.  App.  483.  See  cases  also 
in  preceding  note. 

12.  People  V.  Tilden,  242  111.  536, 
90  N.  E.  218,  31  L.  R.  A.  215.  See 
also  the  following  cases:  U.  S.  — 
United  States  v.  Doebler,  1  Bald.  C.  C. 
519,  25  Fed.  Cas.  No.  14,977.  Fla. 
AVest  r.  State,  45  Fla.  118,  33  So.  854. 
Ind.— State  v.  Callahan,  124  Ind.  364, 
24  N.  E.  732.  la.— State  V.  White,  98 
Iowa  346,  67  N.  W.  267.  Ky.— Hill  v. 
Com.,  17  Ky.  L.  Rep.  1135,  33  S.  W. 
823.  Mass. — Com.  v.  Houghton,  8 
Mass.  107.  See,  however.  Com.  v.  Ross, 
2  Mass.  373.  Mo. — State  v.  Imboden, 
157  Mo.  83,  57  S.  W.  536.  N.  Y.— Peo- 
ple r.  Badgley,  16  Wend.  53.  N.  C 
State  v.  Davis,  69  N".  C.  313. 

Compare  State  v.  Peterson,  129  N.  C. 
556,  40  S.  E.  9,  85  Am.  St.  Rep.  756; 
Rex  V.  Haworth,  4  C.  &  P.  254,  19  E. 
C.  L.  370.     See  also  infra,  III,  A,  6,  f. 

13.  Consult  the  various  forms.  "The 
tenor  of  which  is  as  follows."  Swain 
V.  People,  5  111.  178.  "According  to 
its  tenor,"  said  to  be  necessary  in 
State  V.  Witham,  47  Me.  165. 

14.  People    V.    Tilden,    242    111.    536, 
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is  to  say;"^^  or  ''described  as  follows."^®  However,  such  phrases  as 
"the  tenor  substantially  as  follows, "^^  and  "of  the  purport  and  effect 
following,  "^^  even  followed  by  an  exact  copy,  are  bad,  since  they  are 
repugnant.^^ 

6.  Variance.  —  It  is  a  well  established  rule  that  any  material  vari- 
ance between  the  instrument  as  proved  and  as  set  out  in  the  indict- 
ment according  to  its  tenor  is  fatal.^^  Thus  there  may  be  a  fatal 
variance  even  in  the  date  of  the  instrument,^^  or  between  the  signature 


90   N.   E.   218,  31   L.  E.  A.   215;    Com. 
V.  Stow,   1   Mass.  54. 

15.  People  r.  Tilden,  supra.  Rex  v. 
Powell,  2  W.  Bl.  787,  96  Eng.  Reprint 
462,   2   East  P.   C.  976. 

16.  Miller  v.  State  (Tex.  Grim.),  34 
S.  W.   267. 

17.  Edgerton  V.  State  (Tex.  Grim.), 
70  S.  W.  90.  "In  substance  as  fol- 
lows," held  insufficient.  United  States 
V.  Fisler,  4  Biss.  59,  25  Fed.  Gas.  No. 
15,105. 

18.  State  V.  Witham,  47  Me.  165; 
State  V.  Bonney,  34  Me.  383;  Dana  v. 
State,  2  Ohio  St.  91.  See  however 
State  r.  Poindexter,  23  W.  Va.  805. 
And  see  also  State  v.  Johnson,  26  Iowa 
407,  96  Am.  Dec.  158. 

19.  However,  where  the  words  "of 
the  following  tenor,  purport,  and  ef- 
fect," were  used,  it  was  held  that  as 
"tenor"  imported  an  exact  copy, 
"purport  and  effect"  were  included  in 
"tenor"  and  were,  therefore,  mere  sur- 
plusage. Teague  v.  State,  86  Ark.  126, 
110   S.  W.  224. 

Iowa. — Under  a  statute  abolishing 
certain  technicalities  in  pleading,  it  is 
held,  moreover,  that  while  the  word 
"tenor"  is  not  necessary,  yet  an  ex- 
act copy  may  be  introduced  by  the 
phrase  "of  the  purport  and  effect  fol- 
lowing." State  V.  Johnson,  26  Iowa 
407,  96  Am.  Dec.  158. 

20.  U.  S.— United  States  r.  Britton, 
2  M^ason  464,  24  Fed.  Gas.  No.  14,650. 
Ark.— Bennett  v.  State,  62  Ark.  516, 
36  S.  W.  947;  McDonnell  r.  State,  58 
Ark.  242,  24  S.  W.  105.  Cal.— People 
1}.  Johnson,  7  Gal.  App.  127,  93  Pac. 
1042.  Ga.— Taylor  v.  State,  123  Ga. 
133,  51  S.  E.  326.  111.— Brown  V.  Peo- 
ple, 66  111.  344.  Ind.— Rooker  v.  State, 
65  Ind.  86.  la. — State  r.  Garlson,  145 
Iowa  254,  123  N.  W.  765.  Mo.— State 
V.  Smith,  31  Mo.  120.  N.  H.— State  v. 
Glark,  23  N.  H.  429.  Ohio.— Griffin  v. 
State,  14  Ohio  St.  55.  Tex.— Feeney 
V.  State,  58  Tex.  Grim.  152,  124  S.  W. 
944;   Williams   v.   State,   47   Tex.   Grim. 
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605,  85  S.  W.  800;  Ex  parte  Rogers,  10 
Tex.  App.  655,  38  Am.  Rep.  654.  Vt. 
State  T.  Donovan,  75  Vt.  308,  55  Atl. 
611.  W.  Va.— State  t:  Fleshman,  40 
W.  Va.  726,  22  S.  E.  309.  And  see 
State  V.  Duffield,  49  W.  Va.  274,  38 
S.  E.  577,  for  a  review  of  many  cases. 
Eng.— Rex  v.  Powell,  2  East  P.  C.  976. 

Question  of  Admissibility  of  Evi- 
dence.— The  question  of  variance  under 
discussion  really  hinges  on  the  ques- 
tion of  admissibility  of  evidence.  The 
question  has  relation  to  the  accuracy 
and  sufficiency  of  the  description  of 
the  alleged  forged  instrument  in  the 
indictment  or  information,  and  that  is 
determinable  upon  a  comparison  of  the 
instrument  set  out  in  the  indictment 
with  the  instrument  offered  in  evi- 
dence. Thereupon,  a  question  of  law 
arises,  on  defendant's  objection,  as  to 
the  admissibility  of  the  paper  in  evi- 
dence. Agee  V.  State,  113  Ala.  52,  21 
So.  207.  <See  also  Ark.— McGlellan  v. 
State,  32  Ark.  609.  111.— Brown  V. 
People,  66  111.  344.  Ind.— Porter  v. 
State,  15  Ind.  433.  Mo.— State  v.  Fay, 
65  Mo.  490. 

Unnecessary  Allegations. — Even  where 
unnecessary  matter  is  set  out  in  the 
description  of  the  instrument  it  must 
be  proved  as  alleged.  Also,  where  it 
is  unnecessary  under  a  statute  to  set 
forth  the  tenor  of  the  forged  docu- 
ment, yet  if  this  is  done,  and  there  is 
a  material  variance  between  the  copy 
so  set  out  and  the  paper  offered  in 
evidence,  the  variance  is  fatal.  State 
V.  Fleshman,  40  W.  Va.  726,  22  S.  E. 
309,  where  an  alleged  forged  note  as 
set  out  in  the  indictment  contained 
the  words  "with  6  per  cent.  int.  from 
date,"  and  the  note  offered  in  evi- 
dence contained  no  such  words.^  The 
note  as  offered  was  held  inadmissible 
in  support  of  the  allegations.  See  also 
State  V.  Fay,  65  Mo.  490.  See,  in  gen- 
eral, infra,  III,  A,   6,  i. 

21.     Rooker  v.  State,  65  Ind.  86.  See 
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in  the  copy  and  the  original  signature.--  It  has  been  held,  moreover, 
that  the  omission  of  a  figure  in  describing  the  instrument  forged  will 
render  the  indictment  bad.^^  Mere  clerical  errors,  however,  amounting 
only  to  idem  sonantes,  will  not  invalidate  the  indictment.-* 


contra,    State    v.    Blanchard,     74    Iowa 
628,  38  N.  W.  519. 

22.  U.  S.— United  States  v.  Smith, 
2  Cranch  C.  C.  Ill,  27  Fed.  Cas.  No. 
16,326;  United  States  v.  Keen,  1  Mc- 
Lean 429,  26  Fed.  Cas.  No.  15,510.  Ga. 
Jackson  v.  State,  72  Ga.  28.  111. 
Brown  V.  People,  66  111.  344,  "Otha 
Carr  for  Oatha  Carr."  Ind. — Porter 
V.  State,  15  Ind.  433,  "E.  Lymour" 
for  "E.  Symour."  la.— State  v.  Carl- 
son, 145  Iowa  154,  123  N.  W.  765. 
Kan. — State  v.  Wioodrow,  56  Kan.  217, 
42  Pac.  714,  "J.  L.  Cecil"  for  "J.  S. 
Cecil,"  N.  C— State  v.  Twitty,  9  N.  C. 
248.  Ohio.— Turpin  v.  State,  19  Ohio 
St.  540.  Tex.— Williams  v.  State,  47 
Tex.  Crim.  605,  85  S.  W.  800;  Craw- 
ford V.  State,  40  Tex.  Crim.  344,  50  S. 
W.  378;  Murphy  v.  State,  6  Tex.  App. 
554. 

Alabama. — Where  the  instrurnent  as 
set  out  in  the  indictment  showed  an  or- 
der of  goods  in  favor  of  "King  Jack- 
son," and  the  instrument  offered  in 
evidence  was  an  order  in  favor  of 
"kinge  Jackison,"  it  is  error  not  to 
sustain  an  objection  to  the  admission 
of  the  paper  in  evidpnee.  It  is  a  fatal 
variance.  The  names  are  palpably  not 
the  same,  nor  of  the  same  sound.  Agea 
V.  state,  113  Ala.  52,  21  So.  207. 

Variance  Held  Immaterial. — In  a 
number  of  cases,  however,  a  variance 
in  the  name  has  been  held  immaterial. 
See    following    notes. 

23.  Although  the  '  number  of  a 
check  need  not  be  set  out  in  the  tenor, 
yet  if  set  out,  a  variance  will  be  fatal. 
Haupt  V.  State,  108  Ga.  53,  34  S.  E. 
313,  75  Am.  St.  Eep.  19,  number  of 
check,  36  for  136.  See  State  v.  Street, 
1  N.  C.  98,  1  Am.  Dec.  589,  omitting 
a  figure  describing  a  land  boundary  in 
an  alleged  forged  deed. 

Other  Variances. — In  addition  to  the 
illustrations  set  forth  in  the  text,  vari- 
ance between  the  alleged  tenor  of  the 
instrument  and  the  instrument  itself 
may  arise,  of  course,  in  other  possible 
ways.  See  State  r.  Fleshman,  40  W. 
Va.  726,  22  S.  E.  309,  where  there  was 
a  fatal  variance  in  inserting  words  not 
in  the  instrument.  See  also  infra,  III, 
A,  6,  i. 


24.  U.  S. — United  States  f.  Hinman, 
Baldw.  292,  26  Fed.  Cas.  No.  15,370. 
Ala.— Leath  v.  State,  132  Ala.  26,  31 
So.  108.  Ga.— Allgood  v.  State,  87  Ga. 
668,  13  S.  E.  569.  Ind.— Meyers  v.  State, 
101  Ind.  379.  La.— State  v.  Gryder,  44 
La.  Ann.  962,  11  So.  573,  32  Am.  St. 
Eep.  358.  Mass. — Com.  v.  Woods,  10 
Gray  477.  N.  C— State  v.  Collins,  115 
N.  C.  716,  20  S.  E.  452.  Vt.— State  v. 
Bean,  19  Vt.  530,  ''Herriman"  for 
"Harriman."  Va. — Burress  v.  Com., 
27  Gratt.  934.  W.  Va.— State  v.  Poin- 
dexter,  23  W.  Va.  805.  Wyo.— San- 
tolini  t\  State,  6  Wyo.  110,  42  Pac. 
746,  71  Am.  St.  Eep.  906.  Eng.— Eeg. 
V.  Wilson,  2  Car.  &  K.  527,  61  E.  C.  L. 
527. 

Dotting  Letter  "1." — In  a  Texas 
case,  the  question  of  variance  was 
raised  because  in  the  copy  of  the  in- 
strument as  set  out  in  the  indictment 
the  name  "Knittel"  had  no  dot  di- 
rectly over  the  letter  "i. "  One  prong 
of  the  letter  "n"  was  dotted,  but  the 
misplacement  of  the  dot  was  objected 
to.  It  was  held,  of  course,  to  con- 
stitute no  variance.  Hennessy  v.  State, 
23  Tex.  App.  340,  5  S.  W.  215. 

Immaterial  Variances.  —  Signatures. 
In  the  case  of  State  v.  Gryder,  supra, 
the  court  says  that  the  great  rigor 
of  the  old  English  law  in  the  matter 
of  variance  "  'was  one  of  the  con- 
sequences of  the  barbarous  severity  of 
the  punishment  imposed.  A  more  hu- 
mane system  of  punishment  was  fol- 
lowed by  a  more  rational  system  of 
pleading.'  Immaterial  variances  re- 
sulting from  clerical  inaccuracies  in 
transcribing  and  misspelling  even  of  the 
name  forged,  are  no  longer  neces- 
sarily fatal."  In  explanation  of  the 
court's  reference  to  the  punishment,  it 
should  be  remembered  that  although 
forgery  is  a  misdemeanor  at  common 
law,  yet  by  virtue  of  different  Eng- 
lish statutes  it  was  made  a  felony  and 
was,  in  former  times,  punishable  with 
death.  The  English  Statute  of  II  Geo. 
4  and  I  Wm.  4,  c.  66,  §1,  was  passed, 
in  fact,  to  abolish,  in  most  cases  of 
forgery,  the  capital  penalty.  In  ac- 
cord with  the  view  expressed  in  the 
Louisiana  case,  see  the  following  cases, 
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f.  Effect  of  Statutes.  —  In  a  number  of  states,  the  tenor  need  not 
be  set  out,  since  it  is  expressly  provided  by  statute  that  an  instrument 
set  out  according  to  its  purport  is  sufficient,'^  and  the  cases  holding 
that  the  indictment  need  not  set  forth  the  instrument  according  to 
its  tenor,  are  based  upon  statutes  obviating    such    a    requirement.^*^ 

Purport  Sufficient  When.  —  The  fact  that  the  instrument  is  lost,  or  de- 
stroyed, or  is  in  the  possession  of  the  accused,  does  not  obviate  the 
necessity  of  its  being  properly  identified  in  the  indictment  as  a  subject- 


holding  that  variances  even  in  signa- 
tures, as  set  out  and  as  proved,  are 
immaterial.  State  t\  Thompson,  19 
Iowa  299;  State  v.  Duffield,  49  W.  Va. 
274,  38  S.  E.  577. 

Immaterial  Variances. — The  supreme 
Court  of  Nebraska  has  stated  the  fol- 
lowing general  rule:  "Where,  in  an 
information,  a  word  found  in  the  in- 
strument proved  is  omitted  from  the 
instrument  as  recited,  or  a  word  in- 
serted in  the  instrument  described 
which  is  not  in  the  instrument  proved, 
or  a  word  in  the  instrument  proved 
is  abbreviated  or  misspelled  in  the 
instrument  described,  or  numbers  and 
dates  are  represented  by  figures,  and 
the  change  in  no  manner  or  for  any 
purpose  alters  the  signification  or 
tends  to  prejudice  the  substantial 
rights  of  the  defendant  upon  the  mer- 
its of  the  case,  the  variance  is  imma- 
terial." Burlington  v.  State,  61  Neb. 
276,  So  N.  W.  76,  holding  that  abbre- 
viations, misspelling  and  the  insertion 
of  "and  no  100"  before  the  word 
"dollars"  in  reciting  an  alleged 
forged  deed  was  an  immaterial  var- 
iance. See  for  further  illustrations  of 
immaterial  variance:  Ark. — Holloway 
v.  State,  90  Ark.  123,  118  S.  W.  256 
(the  word  "bond"  for  "bind").  Cal. 
People  V.  Crane,  4  Cal.  App.  142,  87 
Pac.  239  (inserting  the  word  "signed" 
before  the  signature) ;  People  v.  Phil- 
lips, 70  Cal.  61,  11  Pac.  493  (insertion 
of  word  "to"  in  recital).  Ohio. — May 
V.  State,  14  Ohio  461,  45  Am.  Dee. 
548  (omitting  the  word  "the").  And 
see  further  infra,  III,  A,  6,  i. 

25.  Ala. — Jones  v.  State,  50  Ala. 
161;  McGuire  v.  State,  37  Ala.  161; 
Bostick  V.  State,  34  Ala.  266.  la. 
State  V.  Johnson,  26  Iowa  407,  96  Am. 
Dec.  158.  La.— State  v.  Gaubert,  49 
La.  Ann.  1692,  22  So.  930;  State  v. 
Pons,  28  La.  Ann.  43.  Mass. — Com.  v. 
McKean,  98  Mass.  9.  Miss. — Roberts 
V.  State,  72  Miss.  110,  16  So.  233.  Mo. 
State    V.    Rowlen,    114    Mo.    626,    21    S. 
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W.  729;  State  v.  Clinton,  67  Mo.  380, 
29  Am.  Rep.  506.  Ohio.— Chidester  v. 
State,  25  Ohio  St.  433.  Ore.— State  v. 
Childers,  32  Ore.  119,  49  Pac.  801.  Pa. 
Com.  V.  Beamish,  81  Pa.  389.  Va. 
Coleman  p.  Com.,  25  Gratt.  86b,  18  Am. 
Rep.  711.  W.  Va.— State  v.  Henderson, 
29  W.  Va.  147,  1  S.  E.  225.  Wis. 
State  V.  Hill,  30  Wis.  416.  Wyo.— San- 
tolini  V.  State,  6  Wyo.  110,  42  Pac. 
746,   71  Am.   St.  Rep.  906. 

England. — "In  England,  the  neces- 
sity for  setting  out  a  copy  of  a  forged 
instrument  was  first  abolished  by  stat. 
(1832),  a  &  3  Wm.  4,  c.  123,  s.  3, 
which  was  superseded  by  the  Criminal 
Procedure  Act,  1851  (14  &  15  Vict.  c. 
100)  ss.  5  and  6  of  which  are  repro- 
duced in  the  Forgery  act,  1861  (24  & 
25  Vict.  c.  98),  ss.  42  and  43."  Vol. 
9,  The  Laws  of  England,  p.  763. 

Massachusetts. — Under  the  Massa- 
chusetts statute  the  instrument  is  not 
required  to  be  set  out  at  all,  neither 
according  to  its  tenor  nor  according  to 
its  substance.  Under  this  statute, 
when  the  instrument  is  not  set  out, 
the  defendant,  if  needing  further  in- 
formation to  prepare  his  defense,  may 
applv  for  a  bill  of  particulars.  Com. 
r.  Bailev,  199  Mass.  583,  85  N.  E.  857. 

26.  People  r..  Tilden,  242  111.  536, 
90'  N.  E.  218,  31  L.  R.  A.  (N.  S.)  215. 
And  see  cases  in  preceding  note. 

Minnesota. — In  the  case  of  State  v. 
Curtis,  39  Minn.  357,  40  N.  W.  263,  it 
was  decided,  however,  that  even  in 
absence  of  a  statute  the  forged  instru- 
ment need  not  be  set  forth  either  in 
substance  or  according  to  its  tenor. 
Two  of  the  five  judges  dissented.  See 
People  v.  Tilden,  supra,  criticising  the 
majority  opinion. 

Unnecessary  by  Implication. — Some 
jurisdictions  hold,  even  in  absence  of 
an  express  statute,  that  under  a  code 
procedure  abolishing  the  common-law 
form  of  procedure  in  criminal  cases, 
the  setting  out  of  the  instrument 
according  to  its  tenor  is  no  longer  re- 
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matter  of  forgery.^^  In  such  cases,  however,  it  is  sufficient  if  the  in- 
dictment states  its  substance,  or,  in  other  words,  sets  it  out  according 
to  its  purport.^^  The  facts  which  bring  the  case  within  the  exception, 
should  be  alleged  in  the  indictment,^®  so  that  the  reason  for  not 
setting  it  out  according  to  its  tenor  may  be  distinctly  shown.^*'     As 


quired.  People  v.  Herzog,  47  Misc.  50, 
93  N.  Y.  Supp.  357;  People  v.  Hertz, 
35  Misc.  177,  71  N.  Y.  Supp.  489;  State 
V.  Wright,  9  Wash.  96,  37  Pac.  313. 

27.  111.— Wallace  v.  People,  27  111. 
45.  Ind.— Birdg  r.  State,  31  Ind.  88. 
Mass. — Com.  v.  Spilman,  124  Mass. 
327,  26  Am.  Rep.  668.  Vt.— State  V. 
Briggs,   34  Vt.    501. 

28.  U.  S.— United  States  v.  Britton, 
2  Mason  464,  24  Fed.  Cas.  No.  14,650. 
Fla.— West  v.  State,  45  Fla.  118,  33  So. 
854.  Ind.— State  v.  Callahan,  124  Ind. 
364,  24  N.  E.  732;  Munson  v.  State, 
79  Ind.  541.  la.— State  v.  White,  98 
Iowa  346,  67  N.  W.  267.  Ky.  — Hill  V. 
Com.,  17  Ky.  L.  Eep.  1135,  33  S.  W. 
823.  N.  J.— Mead  v.  State,  53  N.  J.  L. 
601,  23  Atl.  264.  N.  Y.— People  V. 
Badgley,  16  Wend.  53.  Tex.— Smith 
V.  State,  18  Tex.  App.  399.  Vt.— State 
V.  Parker,  1  D.  Chip.  298,  6  Am.  Dec. 
735.     See  also  next  preceding  note  12. 

Words  Illegible. — If  the  words  in 
the  original  instrument  are  illegible, 
a  facsimile  of  such  words  has  been 
held  sufficient.  Greenwood  v.  Com.,  11 
Ky.  L.  Rep.  220,  11  S.  W.  811;  State 
V.    Sheldon,    8    Rob.    (La.)    540. 

Instrument  Burned  and  Mutilated. 
In  the  ease  of  Munson  v.  State,  79 
Ind.  541,  one  count  of  the  indictment 
read,  in  part,  as  follows:  "That  aft- 
erwards, to-wit,  on  the  9th  day  of 
April,  1879,  the  said  Gurley  Munson 
procured  the  possession  of  said  altered 
and  forged  note  from  the  said  James 
Knox,  and  while  the  same  was  retained 
in  *the  possession  and  under  the  con- 
trol of  the  said  Gurley  Munson,  the 
words  'one  hundred  and,'  which  had 
previously  been  inserted  therein  as 
aforesaid,  were  erased  and  obliterated 
from  said  note,  and  portion  of  said 
note  at  and  near  the  lower  left-hand 
corner  thereof,  containing  certain 
words  and  figures  thereof,  were 
blurred,  mutilated  and  destroyed,  and 
other  parts  of  said  note  were  blotted 
and  blurred  by  some  person  or.  persons, 
to  said  grand  jury  unknown,  and  that 
by  reason  thereof  the  said  grand  jurors 
are  unable  to  set  out  herein  accurately, 


and  according  to  the  tenor  thereof, 
the  contents  of  said  promissory  note 
either  as  it  existed  before,  or  as  it 
existed  after,  the  said  fraudulent  and 
material  alteration  thereof  by  the  said 
Gurley  Munson  as  aforesaid,  and  that 
further,  by  reason  thereof,  said  con- 
tents cannot  now  he  ascertained  by 
the  inspection  of  said  note,  but  can  be 
shown  only  by  parol  evidence."  The 
court  held  that  the  indictment  showed 
a  sufficient  excuse  for  not  setting  out 
the  note  according  to  its  tenor,  as  the 
general  rule  requires  in  indictments 
for  forgery. 

Photograph  of  Note.  —  A  photo- 
graphed copy  of  a  forged  note  is  ad- 
missible in  evidence,  where  the  orig- 
inal has  so  faded  as  to  become  illegible, 
where  it  is  offered  not  to  prove  the 
handwriting  of  the  signatures,  but 
merely  the  words  of  the  note.  Duffin 
V.  People,   107  111.   113. 

29.  U.  S. — United  States  v.  Britton, 
2  Mason  464,  24  Fed.  Cas.  No.  14,650. 
111.— People  V.  Tilden,  242  111.  536,  90 
N.  E.  218,  31  L.  R.  A.  (N.  S.)  215. 
Ind.— State  v.  Callahan,  124  Ind.  364, 
24  N.  E.  732.  Mass.— Com.  v.  Hough- 
ton, 8  Mass.  107,  collecting  the  early 
cases  on  this  point.  N.  Y. — People  v. 
Badgley,  16  Wend.  53.  Tex.— Thornley 
r.  State,  36  Tex.  Crim.  118,  34  S.  W. 
264,  61  Am.  St.  Rep.  836.  Vt.— State 
r.  Parker,  1  D.  Chip.  298,  6  Am.  Dec. 
735. 

30.  People  t\  Tilden,  supra;  Mun- 
son V.   State,   79  Ind.   541. 

North  Carolina.— In  the  case  of  State 
V.  Peterson,  129  N.  C.  556,  40  S.  E. 
9,  85  Am.  St.  Rep.  756,  the  court  says: 
"In  an  indictment  for  forgery  it  is 
not  necessary  to  allege  loss  of  the 
instrument  in  the  indictment,  and,  in 
absence  of  the  instrument,  only  its 
substance  need  be  charged.''  The 
court  cites,  in  support  of  these  propo- 
sitions. State  V.  Callahan,  124  Ind.  364, 
24  N.  E.  732;  M^ad  v.  State,  53  N.  J. 
L.  601,  23  Atl.  264;  People  v.  Badglej', 
16  Wend.  (N.  Y.)  53.  However,  in 
the  latter  case,  the  court  expressly 
says:      "Where  the   description  cannot 
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previously  stated,  however,  it  is  provided  by  statute  in  some  jurisdic- 
tions that  in  any  ease  a  forged  instrument  may  be  set  out  according 
to  its  purport,  and  that  an  exact  copy  is  not  necessary  ;^^  and,  under 
a  statutory  form  of  indictment  neither  tenor  nor  purport  may  be 
required.^^ 

g.  Altered  Instruments.  —  In  indictments  for  forgery  based  upon 
the  fraudulent  alteration  of  instruments,  the  forgery  of  the  entire 
instrument  may,  at  common  law,  be  charged  as  in  the  case  of  a  false 
making ;^^  and  although  the  statute  has  the  word  "alter"  as  well  as 
"forge,"  an  indictment  charging  the  forgery  of  the  whole  instrument 


be  given  either  literally  or  in  sub- 
stance, the  reason  for  the  omission 
must  be  stated."  In  the  Callahan 
case  the  court  says:  If  the  indictment 
"alleged  to  be  forged  is  lost,  de- 
stroyed, in  the  hands  of  the  defendant, 
or  its  whereabouts  is  unknown  to  the 
grand  jury,  ...  it  will  be  sufficient 
to  set  out  the  substance  and  describe 
the  instrument  and  state  the  reason 
why  the  grand  jury  are  unable  to  set 
it  out  in  liaec  verba."  The  indictment, 
in  fact,  in  that  case  stated  two  rea- 
sons (in  the  disjunctive)  why  the  in- 
strument was  not  set  out  in  full.  This, 
however,  was  not  held  insufficient.  The 
Mead  case,  supra,  does  not  hold  that 
it  is  not  necessary  to  allege  the  loss 
of  the  instrument  to  explain  why  the 
same  is  not  set  out  according  to  its 
tenor,  because  the  instrument  in  ques- 
tion, although  lost,  was  set  out  in  full, 
the  data  being  supplied  by  the  notary 
who  protested  it.  The  case  does  hold, 
however,  that  the  failure  to  allege  that 
the  note  was  lost  does  not  make  the 
production  of  the  note  in  evidence  nec- 
essary to  conviction.  Upon  proof  of 
its  loss,  parol  evidence  is  admissible 
to  establish  its  contents.  This  is, 
doubtless,  all  that  the  North  Carolina 
court  meant,  since  the  question  was 
one  of  evidence.  In  fact  that  court 
says  (State  v.  Peterson,  supra),  that 
it  is  "better  practice  in  such  cases 
to  aver  the  loss  of  the  instrument, 
or  that  it  is  in  defendant's  posses- 
sion." 

Massachusetts. — In  the  case  of  Com. 
f.  Ross,  2  Mass.  373,  the  indictment 
contained  two  counts,  one  for  forging, 
one  for  uttering.  The  defendant  when 
arrested  swallowed  the  foirged  note. 
It  was  not  set  forth  according  to  its 
tenor,  nor  was  any  reason  for  failing 
to  do  so  assigned  in  the  indictment. 
Upon  a  general  verdict  of  guilty,   the 
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defendant  moved  to  arrest  judgment 
because  the  note  was  not  sufficiently 
set  forth.  The  court  held  that  in  a 
count  for  uttering  neither  the  date  of 
the  note,  nor  the  time  of  its  maturity, 
need  be  stated,  and  that  the  second 
count  would,  therefore,  sustain,  the  ver- 
dict. 

31.  Supra. 

32.  See  Com.  V.  Bailey,  199  Mass. 
583,  85  N.  E.  857.     See  also  supra. 

33.  "It  is  a  settled  rule  that,  in 
such  cases  the  forgery  may  be  charged 
specially  by  alleging  the  alterations; 
or  the  forgery  of  the  entire  instrument 
may  be  charged,  and  this  last  will  be 
supported  by  evidence  of  the  altera- 
tion. .  .  .  After  the  alterations,  the 
instrument,  as  a  whole,  is  a  different 
instrument  from  what  it  was;  and 
therefore,  in  its  altered  state,  is  a  for- 
gery for  the  whole. ' '  Chief  Justice 
Euffin  in  State  v.  McGardiner,  23  N.  C. 
27.  See  also:  U.  S. — United  States 
r.  Watkins,  28  Fed.  Cas.  No.  16,469. 
Mo. — State  v.  Fenly,  18  Mo.  445.  N.  C. 
State  V.  Weaver,  35  N.  C.  491.  Eng. 
Rex  V.  Drake,  2  East  P.  C.  978;  Rex 
v.   Elsworth,   2   East   P.   C.   986. 

Forged  Writing  Includes  Altered 
One. — "The  draft  set  out,  if  altered 
from  $25  to  $2500,  was  as  much  a 
forged  instrument  as  though  the  signa- 
ture of  the  maker  had  been  falsely 
written  thereto;  and  we  see  no  more 
reason  for  alleging  that  the  draft  was 
made  a  forged  one  by  a  material  alter- 
ation thereof,  than  there  would  be  in 
a  proper  cas£  in  stating  that  the  forged 
writing  was  made  such  by  the  false 
signing  of  the  same.  In  either  case 
we  think  the  facts  are  sufficiently 
stated  when,  in  addition  to  the  other 
averments  contained  in  this  indict- 
ment, the  instrument  alleged  to  have 
been  forged  is  set  out  in  full,  and 
that  under  such  indictment  the  forgery 
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is  good.3*  The  pleader,  however,  has  the  option  either  to  charge  the 
forgery  of  the  whole  instrument,  or  to  set  out  the  alteration  specially,-^^ 
and  it  has  been  customary  from  early  times  to  charge  forgeries  of  this 
kind  by  stating  the  particular  alteration,  at  least    in    one    eount.^" 

In  case  the  ''alteration"  is  charged,  the  alleged  alteration  must  be 
set  out  specially."  The  original  writing  should  be  set  out,  followed 
by  a  copy  of  the  instrument  as  altered,^**  so  that  the  effect  and  mate- 
riality of  the  altered  or  interpolated  w^ords  may  be  shown.^^  The 
position  in  the  instrument  of  alleged  fraudulently  inserted  words 
must  be  clearly  set  forth.*"  and  not  be  left  to  conjecture." 

h.  Instrument  in  Foreign  Language.. —  In  case  the  forged  instru- 
ment is  in  a  foreign  language,  it  is  the  rule  that  it  should  be  set  out 
in  such  original  form,  and  accompanied  with  a  correct  and  complete 
translation,*-  perfect  in  all  its  material  details.*^  An  incorrect  trans- 
lation will  render  the  indictment  insufficient.** 


of  the  instrument  may  be  shown,  as 
well  by  proof  of  a  material  alteration 
as  by  proof  of  an  original  false  mak- 
ing." White  V.  Territory,  1  Wash. 
279,  24  Pae.  447. 

34.  So  held  in  Teague's  Case,  2  East 
P.  C.  979. 

Texas. — Under  a  statute,  however, 
punishing  the  "altering"  of  an  in- 
strument, it  is  said  that  the  alteration 
should  be  averred.  See  State  v. 
Knippa,    29    Tex.    295. 

35.  Sittings  v.  State,  56  Ind.  101, 
105,  quoting  2  Bish.  Cr.  Pr.,  §419. 

Uttering. — Likewise  where  the  of- 
fense is  the  uttering  of  an  altered 
instrument,  it  may  be  charged  in  the 
indictment  as  the  uttering  of  either  a 
"forged"  or  an  "altered"  instrument. 
Bittings  V.  State,  supra. 

36.  So  stated  in  2  East  P.  C.  980. 
Elsworth  's      Case.  —  In      Elsworth  's 

case  the  indictment  read  "did  felon- 
iously alter."  The  statute  (2  Geo.  II, 
c.  25,  s.  1)  under  which  the  indictment 
was  brought  did  not  contain  the  word 
"alter,"  yet  the  indictment  was  held 
good.  Eex  V.  Elsworth,  2  East  P.  C. 
986. 

Bigg's  Case. — In  Bigg's  case  the  in- 
dictment charged  that  the  defendant 
"feloniously  erased,"  etc.  Held  suf- 
ficient. Eex  V.  Bigg,  3  P.  Wms.  419, 
24  Eng.   Reprint   1127. 

37.  Ind. — Bittings  v.  State,  56  Ind. 
101.  Mo. — State  v.  Fisher,  58  Mo.  256. 
Tex.— State  v.  Knippa,  29  Tex.  295. 

38.  See  State  v.  Fisher,  58  Mo.  256; 
Franklin  V.  State,  46  Tex.  Crim.  181, 
78  S.  W.  934.  Compare  Taylor  v.  State, 
123  Ga.  133,  51  S.  E.  326. 


39.  Kan.— State  v.  McNaspy,  58 
Kan.  691,  50  Pac.  895,  38  L.  R.  A. 
756.  La.— State  v.  Means,  47  La.  Ann. 
1535,  18  So.  514.  Minn.— State  v. 
Eiebe,  27  Minn.  315,  7  N.  W.  262. 
Mo.— See  State  v.  Millner,  131  Mo.  432, 
33  S.  W.  15. 

40.  Ind. — Bittings  v.  State,  56  Ind. 
101.  Me.— State  r.  Flye,  26  Me.  312. 
Mass.— Com.  v.  Boutwell,  129  Mass. 
124;  Com.  V.  Butterick,  100  Mass.  12. 
Mo. — State  v.  Fisher.  58  Mo.  256.  N.  H. 
State  V.  Bryant,  17  N.  H.  323. 

41.  State  V.  Fisher,   58  Mo.  256. 
Materiality     of     Alteration.  — ' '  The 

materiality  of  the  alleged  alteration, 
in  our  opinion,  must  be  clearly  shown, 
either  by  a  proper  description^  of  the 
alteration,  'in  plain  and  concise  lan- 
guage,' or  by  setting  out  in  the  count 
the  tenor,  substance  and  effect  of  the 
instrument  as  it  was  before  its  alter- 
ation, and  as  it  was  after  its  altera- 
tion; so  that  it  may  be  clearly  seen 
from  the  indictment,  and  each  count 
thereof,  whether  or  not  the  alleged 
alteration  was  material,  and  what  the 
alteration  was."  Bittings  p.  State, 
56  Ind.   101. 

42.  Buffin  V.  People,  107  111.  113, 
47  Am.  Eep.  431;  Eex  v.  Szudurskie,  1 
Moody  C.  C.  429;  Eex  v.  Warshaner, 
1  Moody  466;  Eex  v.  Goldstein,  Euss. 
&  Ey.  473;  Rex  v.  Harris,  7  C.  &  P. 
416,   429. 

43.  Eex  V.  Harris,  7  C.  &  P.  416,  429, 
holding  that  matter  in  the  margin  of 
a  foreign  note,  if  material  in  such  for. 
eign  country,  should  be  translated. 

44.  Eex    V.    Harris,    supra. 
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In  some  instances  it  has  been  held  that  the  foreign  language  need 
not  be  set  out,  but  that  a  translation  will  be  sufficient.*^ 

i.  Unnecessary  Details  of  Instrument.  —  It  is  an  exact  copy  of 
"the  instrument"  that  tenor  requires,  and  matter  that  constitutes  no 
part  of  the  instrument,  or  that  is  not  essential  to  its  description, 
need  not  be  set  out/*^  Nevertheless,  when  the  unnecessary  averments 
are  made  a  part  of  the  description,  a  variance,  according  to  the  gen- 
eral rules  governing  indictments,  will  be  fatal.*^  However,  emblems 
or  decorations  found  upon  the  instrument  need  not  be  copied.** 
Neither  is  it  necessary  to  set  out  in  the  indictment  any  allegation  that 
the  instrument  was  stamped  with  a  revenue  stamp,*^  nor,  in  case  of 


45.  Under  a  California  statute  reg- 
ulating proceedings  in  criminal  cases, 
providing  that  an  offense  sliall  be  set 
forth  "in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what 
is  intended,"  an  indictment  for  forg- 
ing an  instrument  in  the  Chinese  lan- 
guage is  good,  if  it  set  out  a  transla- 
tion in  English,  without  containing  a 
copy  of  the  original  in  the  Chinese 
language.  People  v.  Ah  Woo,  28  Cal. 
205. 

Signature  in  Foreign  Characters. — 
The  rule  of  law  that  a  document  in  a 
foreign  language  forged  must  be  trans- 
lated and  explained  by  averments,  has 
no  application  where  the  obligation  is 
in  the  English  language,  and  the  name 
of  the  maker  is  written  in  the  German 
script,  when  the  name  is  written  the 
same  in  both  languages.  Duffin  v.  Peo- 
ple, 107  111.  113,  47  Am.  Eep.  431. 

Compare  Beyerline  t\  State,  147  Ind. 
125,  45  N.  E.  772.  See  contra,  People 
V.  Bennett,  122  Mich.  281,  81  N.  W.  117 
(dictum). 

46.  Thus,  as  previously  noted, 
supra,  minute  details  in  the  descrip- 
tion of  bank  bills  or  notes,  not  ma- 
terial parts  of  the  same,  need  not  be 
alleged.  See  also  in  further  illustra- 
tion the  following  notes. 

Matter  Subsectuent  to  the  Forgery. 
Letters,  words  or  indorsements  appear- 
ing on  the  face  of  the  alleged  forged 
instrument,  if  placed  there  after  the 
alleged  forgery  of  such  instrument,  are 
not  a  part  of  said  instrument  or  of  its 
description.  They  are,  therefore,  prop- 
erly omitted  from  the  indictment  or 
information.  U.  S. — United  States  v. 
Peacock,  1  Cranch  C.  C.  215,  27  Fed. 
Cas.  No.  16,019.  HI. — Sampson  v.  Peo- 
ple,  188  111.   592,  59   N.   E.   427.     Tex. 
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Hennessey  v.  State,  23  Tex.  App.  340, 
5  S.  W.  215;  May  v.  State,  15  Tex. 
App.  430;  Labbaite  v.  State,  6  Tex. 
App.  483. 

47.  In  Haupt  v.  State,  108  Ga.  53, 
34  S.  E.  313,  the  court  holds  that 
although  the  number  of  a  check  need 
not  be  alleged,  yet,  if  alleged,  it  must 
be  proved  as  alleged.  And  see  also  the 
following  cases:  U.  S. — United  States 
V.  Mason,  12  Blatchf.  497,  26  Fed.  Cas. 
No.  15,736.  Ark. — McDonnell  v.  State, 
58  Ark.  242,  24  S.  W.  105.  Me.— State 
V.  Noble,  15  Me.  476.  Mass.— Com  v. 
Wilson,  2  Gray  70.  Mo.— State  v. 
Smith,  31  Mo.  120.  Ohio.— Griffin  v. 
State,  14  Ohio  St.  55;  Hess  v.  State,  5 
Ohio  5,  22  Am.  Dee.  767.  W.  Va. 
State  V.  Fleshman,  40  W.  Va.  726,  22 
S.  E.  309. 

48.  State  v.  Sheldon,  8  Eob.  (La.) 
540;  Griffin  V.  State,  14  Ohio  St.  55. 

Ornaments  Treated  as  Surplusage. 
The  ornaments  of*  the  forged  instru- 
ment, such  as  an  engraved  edifice  or 
building,  or  other  devices  consisting, 
for  example,  of  letters,  words,  figures, 
mottoes,  inscriptions,  or  emblems  of 
animate  or  inanimate  things,  need  not 
be  set  forth;  and  if  set  out  in  part 
or  in  whole,  may  be  treated  as  mere 
surplusage.  State  v.  Kobinson,  16  N. 
J.  L.  507. 

49.  Md.— Laird  t\  State,  61  Md. 
310.  Minn. — State  v.  Mott,  16  Minn. 
472,  10  Am.  Rep.  152.  Mo.— State  r. 
Tmboden,  157  Mo.  83,  57  S.  .W.  536. 
N.  y.— Miller  v.  People,  52  N.  Y.  304, 
11  Am.  Rep.  706;  People  v.  Clements, 
26  N.  Y.  193;  People  v.  Franklin,  3 
Johns.  299.  Tex.— Beer  v.  State,  42 
Tex.  Crim.  505,  60  S.  W.  962,  96  Am. 
St.  Rep.  810. 

Stamp  on  a  Railroad  Ticket. — It  has 
been  held,  however,  that  in  an  indict- 
ment   for    uttering    a    forged    railroad 
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a  bank  draft,  the  figures  cut  therein  with  a  machine.^''  Likewise,  the 
number  of  a  bank  bill,  and  words  or  figures  at  its  top  or  margin  need 
not  be  set  forth,'*^  and  an  indorsement  is  not  a  part  of  the  instrument 
and  need  not  be  set  out.°-  Where,  however,  the  indorsement  is  itself 
the  alleged  forgery,  it  must  of  course  be  set  out.^^ 

j.     Extrinsic  Matter.  —  (I.)    Generally  Unnecessary Matter    that    is 

purely  extraneous  is  surplusage,  and  should  not  be  set  out.^*  This, 
as  previously  shown,  applies  to  immaterial  details  in  describing  bank 
bills  or  notes,  also  to  indorsements,  and  revenue  stamps  thereon.'^'^ 
Likewise,  in  alleging  the  forgery  of  an  indorsement  to  a  note,  the 
name  of  the  maker  of  the  note  need  not  be  given  f^  and  an  indict- 
ment for  uttering  a  forged  note  need  not  set  forth  the  rate  of  interest 
on  the  note;"  or  in  an  indictment  for  forging  a  receipt  it  is  not 
necessary  to  aver  that  the  accused  was  indebted  to  the  person  intended 
to  be  defrauded.^*  Moreover,  in  general,  it  is  not  necessary  to  state 
matters  of  evidence  in  order  to  set  forth  more  particularly  the  offense.^" 


ticket  the  agent 's  stamp  thereon  is 
material,  and  if  not  set  out  the  indict- 
ment is  insufficient.  Davis  v.  State, 
58  Neb.  465,  78  N.  W.  930.  If  the 
accusation  is  that  defendant  forged 
the  agent's  stamp  on  such  ticket,  such 
stamp  must,  of  course,  be  set  out.  See 
Overly  v.  State,  34  Tex.  Grim.  500,  31 
S.  W.  37.7. 

50.  White  v.  Territory,  1  Wash.  279, 
24  Pac.  447. 

51.  Fla..— Smith  v.  State,  29  Pla. 
408,  10  So.  894.  Me.— State  v.  Flye, 
26.  Me.  312.  Mass.— Com.  v.  Wilson, 
2  Gray  70;  Com.  V.  Bailey,  1  Mass. 
62,  2  Am.  Dee.  3.  N.  Y.— People  v. 
Franklin,  3  Johns.  Cas.  299.  N.  0. 
State  V.  Eidge,  125.  N.  C.  655,  34  S. 
E.  439. 

52.  Even  in  an  indictment  for  forg- 
ing a  promissory  note  the  indorsement 
need  not  be  set  out,  for  it  is  no  part 
of  the  note.  Com.  v.  Ward,  2  Mass. 
397;  Com.  p.  Bailey,  1  Mass.  62,  2  Am. 
Dec.  3;  Hess  v.  State,  5  Ohio  5,  22 
Am.  Dec.  767.  See  also  the  following 
cases:  Ark. — Crossland  v.  State,  77 
Ark.  537,  92  S.  W.  776.  Cal.— Peopfe 
V.  Cole,  130  Cal.  13,  62  Pac.  274.  Mass? 
Com.  V.  Bond,  188  Mass.  91,  74  N".  t]: 
293.  Mo.— State  v.  Carragin,  210  Mo. 
351,  109  S.  W.  553,  16  L.  E.  A.  (N.  gf) 
561.  N.  Y.— Miller  v.  People,  52  N.  Y. 
304,  11  Am.  Kep.  706.  Ohio.— Simmons 
V.  State,  7  Ohio,  pt.  1,  116.  Tex. 
Grayton  v.  State,  47  Tex.  Grim.  88, 
80  S.  W.  839;  McGee  v.  State,  62  Tex. 
Grim.  358,  137  S.  W.  686  (holding  that 
it  is  no  variance  where  a  check  offered 
in    evidence    bore   an    indorsement    not 


described  in  the  indictment).  Va. 
Perkins  v.  Com.,  7  Gratt.  651,  56  Am. 
Dec.  123.  Wyo. — Santolini  v.  State, 
6  Wyo.  110,  42  Pac.  746,  71  Am.  St. 
Eep.   906. 

53.  Com.  r.  Spilman,  124  Mass.  327, 
26  Am.  Eep.  668.  And  see  Haslip  v. 
State,  10  Neb.  590,  7  N.  W.  331,  holding 
that  where  one  is  indicted  for  utter- 
ing a  forged  note  payable  to  his  order, 
and  the  instrument  offered  in  proof 
contains  the  indorsement  of  the  name 
of  the  defendant,  such  indorsement, 
when  made,  became  a  material  part 
of  the  note,  and  as  such  was  a  neces- 
sary part  of  the  allegations. 

54.  Porter  v.  State,  17  Ind.  415; 
State  V.  Ballard,  6  N.  G.  186. 

On  the  same  principle  that  it  is  not 
necessary  to  plead  evidence,  it  is  not 
necessary  to  set  out  extrinsic  matter 
concerning  the  execution  of  a  forgery 
where  the  instrument  as  set  out  is 
within  the  statute.  State  v.  Bierbauer, 
111    Minn.    129,   126   N.   W.   406. 

55.  Supra,  III,  A,   6,  i. 

56.  Cocke  v.  Com.,  13  Gratt.  (Va.) 
750. 

57.  People  v.  Terrill,  133  Gal.  120, 
65  Pac.  303. 

58.  Ala.— Bush  v.  State,  77  Ala.  83; 
Williams  v.  State,  61  Ala.  39.  Ark. 
Glaimorne  v.  State,  51  Ark.  88,  9  S. 
W.  851.  Me.— State  v.  Kimball,  50  Mc. 
409.  Mass.  —  Com.  v.  Ladd,  15  Mass. 
526.  Tenn.— Snell  v.  State,  2  Humph. 
349.  Va,— Gordon  v.  Com.,  100  Va. 
825,  40  S.  E.  746,  57  L.  E.  A.  744. 

59.  Ga-— Eoberts  v.  State,  92  Ga. 
451,    17    S.    E.    262.      Tex.— Eeddick    v. 
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(II.)  Necessary  at  Times. —  While,  in  the  greater  number  of  forgery 
cases  no  necessity  exists  for  extrinsic  matter,''*'  yet,  since  the  instru- 
ment upon  which  the  alleged  forgery  is  based  must  be  included  within 
the  subject-matter  of  forgery,  and  must  have  some  apparent  legal 
efficacy,''^  and  since  it  must  appear  from  the  indictment  that  it  is  of 
such  a  character,*'^  this  fact,  consequently,  must  appear  either  upon 
the  face  of  the  instrument  as  set  forth,*^^  or  by  the  averment  of  suffi- 
cient extrinsic  matter,*'* 

Legal  Efficacy  of  Instrument. —  Under  the  common  law  rules,  allega- 
tions of  extrinsic  matter  may  be  required,  at  times,  in  order  to  show 
how  the  forged  instrument  could  effect  a  fraud.''^  If  the  copy  of  the 
instrument  as  set  out  discloses  the  fact  of  its  apparent  legal  efficacy, 
that  is,  that  it  is  of  a  character  naturally  calculated  to  defraud,  no 
additional  averment  is  necessary  in  allegation  of  such  fact.**^ 


State,  31  Tex.  Grim.  587,  21  S.  W. 
684.  Wis.— State  V.  Schwartz,  64  Wis. 
432,  25  N.  W.  417. 

General  Usage  in  Particular  Busi- 
ness.— "In  the  absence  of  all  presump- 
tion, when  authority  depends  upon  the 
general  usage  of  the  business,  it  may 
be  shown  upon  trial,  without  the  neces- 
sity of  an  averment.  This  seems  to  be 
supported  by  the  authorities.  It  is  cer- 
tainly not  common  to  set  forth,  in  in- 
dictments for  forgery  of  bills  and  ac- 
ceptances, purporting  to  be  issued  by 
the  oihcers  of  corporations  or  the  agents 
of  natural  persons,  that  such  officers  or 
agents  had  authority  to  do  such  acts. 
If  it  be  necessary  to  make  such  aver- 
ments, it  is  equally  necessary  to  prove 
them;  and  it  would  certainly  be  a  very 
remarkable  line  of  defense  in  such  a 
case,  or  on  trial  before  the  .i^ry,  that 
the  officer  represented  upon  the  forged 
instrument  as  having  done  a  certain 
act,  had  no  authority  to  do  such  act." 
Chief  Justice  Eedfield  in  State  v.  Mor- 
ton, 27  Vt.  310,  65  Am.  Dec.  201. 

Forgery  of  a  Deed. — In  the  forgery 
of  a  deed  it  is  not  necessary  to  set 
out  the  title  of  the  person  intended 
to  be  defrauded.  People  v.  Van  Als- 
tiue,  57  Mich.  69,  23  N.  W,  594.  Like- 
wise, the  acknowledgment  is  no  part 
of  the  deed,  and  it  need  not  be  set 
out.  State  V.  Sharpless,  212  Mo.  176, 
111  S.  W.  69;  Lassiter  v.  State,  35 
Tex.  Crim.  540,  34  S.  W.  751.  To  the 
same  effect  in  case  of  a  forged  mort- 
gage, see  People  v.  Baker,  100  Cal.  188, 
34    Pac.    649,   38   Am.   St.   Eep.    276. 

60.  Goodman  v.  People,  228  111.  154, 
81   N.  E.   830. 

61.  Garmire  V.   State,   104  Ind.   444, 
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4  N.  E.  54;   Fadner  r.  People,  33  Hun 
(N.   Y.)    240.     And   see   I,  B,  suj)ra. 

62.  Idaho. — People  v.  Heed,  1  Idaho 
531.  Neb.— Roode  v.  State,  5  Neb.  174, 
25  Am.  Eep.  475.  N.  Y.— People  v. 
Fitch,  1  Wend.  198,  19  Am.  Dec.  477; 
People  v>.  Farrington,   14  Johns.   348. 

63.  State  v.  Briggs,   34  Vt.   501. 

64.  Com.  V.  Hinds,  101  Mass.  209; 
State  V.  Wheeler,  19  Minn.  98.  And 
see  infra. 

65.  Cal.— People  v.  Terrill,  127  Cal. 
99,  59  Pac.  836.  111.— Goodman  v.  Peo- 
ple, 228  111.  154,  81  N.  E.  830;  Klawan- 
ski  V.  People,  218  111.  481,  75  N.  E. 
1028.  Mich.— People  v.  Parker,  114 
Mich.  442,  72  N.  W.  250.  Mo.— State 
V.  Chinn,  142  Mo.  507,  44  S.  W.  245. 
N.  C— State  v.  Greenlee,  12  N.  C.  523. 
Tex. — Huckaby  v.  State,  45  Tex.  Crim. 
577,  78  S.  W.  942,  10&  Am.  St.  Eep. 
975;  Crayton  v.  State,  45  Tex.  Crim. 
84,  73  S.  W.  1046.  Eng.— Eex  v.  Smith, 
1  Salk.  377,  91  Eng.  Eeprint  329.  And 
see  infra. 

66.  U.  S. — ^United  States  v.  Andem, 
158  Fed.  996.  Ala.— Shelton  v.  State, 
143  Ala.  98,  39  So.  377;  Williams  v. 
State,  90  Ala.  649,  8  So.  825.  Ark. 
Snow  V.  State,  85  Ark.  203,  107  S.  W. 
980.  Cal.— People  v.  Leonard,  103  Cal. 
200,  37  Pac.  222;  People  V.  Bibby,  91 
Cal.  470,  27  Pac.  781;  People  v.  Todd, 
77  Cal.  464,  19  Pac.  883;  People  v. 
Johnson,  7  Cal.  App.  127,  93  Pac.  1042; 
People  V.  McPherson,  6  Cal.  App.  266, 
91  Pac.  1098.  Mass.— Com.  v.  White, 
145  Mass.  392,  14  N.  E.  611.  Miss. 
Maekquire  v.  State,  91  Miss.  151,  44 
So.  802.  N.  J.  — Mead  V.  State,  53  N. 
J.  L.  601,  23  Atl.  264.  N.  Y.— People 
r.    Stearns,    21    Wend.    409,    23    Wend. 
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On  the  other  hand,  when  the  instrument  upon  its  face  does  not  so 
disclose,  then  such  extrinsic  facts  as  will  make  the  instrument  an 
apparent  means  of  fraud  must,  in  absence  of  statutory  provision  to 
the  contrary,  be  alleged,*^^  and  unless  the  alleged  instrument  shows 
on  its  face  that  it  is  capable  of  defrauding,  or  such  character  is  given 
it  by  extrinsic  averments,  forgery  cannot  be  predicated  upon  it.*^^ 
Thus,  it  is  held,  for  example,  that  where  the  forged  instrument  pur- 
ports to  be  the  waiver  of  a  landlord's  lien,  the  fact  of  the  tenancy 
should  be  alleged;'^'*  that  a  court  order  for  fees  due  a  witness,  should 


634.  Ohio. — Henry  v.  State,  35  Ohio 
St.  128.  Tenn.— Snell  v.  State,  2 
Humph.  347.  Tex. — Reeseman  v.  State, 
59  Tex.  Crim.  430,  128  S.  W.  1126. 
Va.— Gordon  v.  Com.,  100  Va.  825,  40 
S.  E.  746,  57  L.  R.  A.  744.  Eng.— Rex 
V.  Martin,  7  C.  &  P.  549. 

67.  Ala.— Burden  v.  State,  120  Ala. 
388,  25  So.  190,  74  Am.  St.  Rep.  37; 
Fomby  v.  State,  87  Ala.  36,  6  So.  271; 
Nelson  v.  State,  82  Ala.  44,  2  So.  463; 
Hobbs  V.  State,  75  Ala.  1;  Rembert  v. 
State,  53  Ala.  467,  25  Am.  Rep.  639. 
Fla.— Russell  v.  State,  51  Fla.  124,  40 
So.  625.  HI.— Goodman  v.  People,  228 
111.  154,  81  N.  E.  830;  Klawanski  v. 
People,  218  HI.  481,  75  N.  E.  1028. 
Ind.— Shannon  v.  State,  109  Ind.  407, 
10  N.  E.  87;  Reed  v.  State,  28  Ind. 
396.  la.— State  v.  Burling,  102  Iowa 
681,  72  N.  W.  295.  La.— State  v.  Leo, 
108  La.  496,  32  So.  447;  State  v.  Mur- 
phy, 46  La.  Ann,  415,  14  So.  920.  Mass. 
Com.  V.  Dunleay,  157  Mass.  386,  32 
N.  E.  356;  Com.  1}.  Hinds,  101  Mass. 
209.  Minn.— State  v.  Goodrich,  67 
Minn.  176,  69  N.  W,  815;  State  V. 
Wheeler,  19  Minn.  98.  Miss.— Griffin 
V.  State,  90  Miss.  309,  51  So.  466; 
France  v.  State,  83  Miss.  281,  35  So. 
313.  N.  C— State  v.  Covington,  94 
N.  C.  913,  55  Am.  Rep.  650.  N.  D. 
State  V.  Ryan,  9  N.  D.  419,  83  N.  W. 
865.  Ohio.— Henry  v.  State,  35  Ohio 
St.  128.  Tex.— Huckaby  v.  State,  45 
Tex.  Crim.  577,  78  S.  W.  942,  108  L. 
R.  A.  975;  Black  v.  State,  42  Tex. 
Crim.  585,  61  S.  W.  478;  Womble  V. 
State,  39  Tex.  Crim.  24,  44  S.  W.  827. 
Vt.— State  V.  Briggs,  34  Vt.  501.  Eng. 
Rex  V.  Barton,  1  Moody  C.  C.  141;  Rex 
V.  Thompson,  2  Leach  C.  C.  910;  Rex 
V.  Hunter,  2  East  P.  C.  977. 

Effect  of  Statute.— See  infra. 

68.  New  York.  — "The  rule  of 
pleading  established  in  this  state  in 
such  cases  is  that  if  the  paper  set 
forth  in  the  indictment,  and  of  which 


the  forgery  is  predicated,  does  not, 
either  upon  its  face  or  by  the  aver- 
ment of  extrinsic  facts,  affirmatively 
appear  to  be  an  instrument  which,  if 
genuine,  would  be  operative,  the  in- 
dictment is  bad,  as  failing  to  state 
facts  sufficient  to  constitute  a  crime. ' ' 
People  V.  Drayton,  168  N.  Y.  10,  60 
N.  E.  1048,  citing  People  v.  Shall,  9 
Cow.    (N.    Y.)    778;    People   v.   Savage, 

5  N.  Y.  Crim.  541;  Fadner  v.  People, 
33  Hun  (N.  Y.)  240;  People  t\  Wilson, 

6  Johns.  (N.  Y.)  320;  People  v.  Har- 
rison, 8  Barb.   (N.  Y.)   560. 

Illinois. — "An  instrument  that  is 
void  or  without  apparent  legal  efficacy 
upon  its  face,  or  which  is  not  shown 
by  averment  of  extrinsic  facts,  to  be 
capable  of  affecting  the  rights  of  an- 
other, cannot  be  the  subject  of  for- 
gery." Goodman  v.  People,  228  111. 
154,  81  N.  E.  830,  quoting  from  People 
V.  Drayton,   supra. 

Massachusetts. — Com.  v.  Dunleay,  157 
Mass.  386,  32  N.  E.  356;  Com.  v.  Hinds, 
101  Mass.  209. 

69.  France  v.  State,  83  Miss.  281, 
35  So.  313. 

Allegation  of  Advances.— In  the 
case  of  Williams  v.  State,  90  Ala.  649, 
8  So.  825,  the  indictment  averred  that 
the  defendant  forged  a  waiver  of  a 
landlord's  lien  on  crops.  The  statute 
of  that  state,  however,  creates  such  a 
lien  only  where  the  relation  of  land- 
lord exists,  and  where  advances  are 
made  by  the  landlord.  The  indictment 
alleged  the  relation,  but  did  not  allege 
that  any  advances  had  been  made. 
Held   insufficient. 

Crop  Not  Grown. — "The  contention 
that  the  indictment  should  have  alleged 
that  the  cotton  was  then  growing,  we 
do  not  believe  is  well  taken.  In  other 
words,  we  hold  that  it  was  perfectly 
competent  for  the  landlord  to  take  a 
lien  on  the  crop  on  the  rental  of  the 
premises,    and    before    any     crop     was 
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allege  a  pending  case;'"  that  an  order  for  the  delivery  of  goods  should 
allege  that  the  person  to  whom  the  order  was  directed  had  the  goods  ;^^ 
that  in  ease  of  a  forged  will,  there  should  be  an  allegation  that  the 
purported  testator  was  dead  at  the  time  of  the  forgery;^-  that  the 
forgery  of  a  theatre  pass  must  show  that  there  was  an  entertainment 
on  its  date  at  which  the  pass  might  be  fraudulently  used;^^  and  that 
in  the  forgery  of  a  mortgage,  the  indictment  must  state  whether  the 
mortgage  was  given  on  real  or  personal  property  and  to  secure  some 
debtJ^ 


planted,  and  the  lien  will  attach  wher- 
ever the  crop  is  in  esse.  The  statute 
creates  such  lien,  and  we  believe  it 
is  competent  for  the  landlord  to  trans- 
fer or  release  such  lien. ' '  Cagle  v. 
State,  39  Tex,  Crim.  109,  44  S,  W.  1097. 

70.  State  v.  Chinn,  142  Mo.  507, 
44  S.  W.  245. 

Fee  BilL — It  is  also  held  in  Missouri 
that  an  indictment  alleging  that  the 
forgery  of  a  judge 's  certificate  to  a 
fee  bill  is  fatally  defective  if  it  fails 
to  set  out  the  name  of  the  county  or 
circuit  in  which  the  costs  or  fee  bill 
accrued.     State  v.  Maupin,  57  Mo.  205. 

71.  That  is,  that  the  indictment 
must  show  how  the  forgery  of  such 
an  order  would  import  a  legal  obliga- 
tion. Crawford  i\  State,  40  Tex.  Crim. 
344,  50  S.  W.  378.  See  however  State 
V.  Hauser,  112  La.  313,  36  So.  396. 

Order  for  Anything  "of  Value." 
Under  a  statute  punishing  the  forgery 
of  "an  order  for  money  or  other  thing 
of  value,"  an  order  for  anything  other 
than  money  must  allege  that  the  thing 
in  question  was  of  some  value.  John- 
son V.  State,  109  Ga.  268,  34  S.  E.  573; 
M.cCombs  t\  State,  109  Ga.  500,  34  S. 
E.  1023.  Compare  State  v.  Alexander, 
113  La.   747,  37  So.   711. 

72.  So  held  in  the  case  of  Tluekaby 
V.  State,  45  Tex.  Crim.  577,  78  S.  W. 
942,  108  Am.  St.  Eep.  775,  the  court 
saying:  "The  instrument  here,  which 
is  charged  to  be  the  subject  of  for- 
gery, is  not  one  of  the  ordinary  in- 
struments used  in  commercial  transac- 
tions, such  as  a  note,  draft,  bond,  con- 
tract, etc.,  but  purports  to  be  the  will 
of  Bry  Huekaby.  Before  this  paper 
could  have  the  effect  to  create  or  dis- 
charge a  pecuniary  obligation,  or  trans- 
fer or  in  any  manner  affect  any  prop- 
erty, certain  facts  would  have  to  be 
proven;  that  is,  that  the  alleged  tes- 
tator was  possessed  of  an  estate  sub- 
ject   to    be   devised   by   will.     And   we 
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also  believe,  as  will  be  shown  here- 
after, it  would  have  to  be  proven  that 
he  was  dead  at  the  time  of  the  alleged 
forgery.  None  of  these  matters  are  al- 
leged in  the  indictment.  We  believe 
it  was  defective  on  this  account." 
Judge  Brooks  dissented,  however,  from 
this  majority  opinion,  citing  Murphy's 
case,  2  East  P.  C.  949;  2  Kussell  on 
Crimes,  749-751;  2  Bishop  Crim.  Law, 
§603,  to  the  effect  that  forgery  may 
be  committed  by  making  a  false  will 
although  the  supposed  testator  is  liv- 
ing. 

California. — It  is',  not  necessary,  in 
case  of  an  indictment  for  a  forged 
will,  to  state  whether  the  alleged  tes- 
tator had  any  property  to  bequeath, 
or,  where  the  wife  of  the  purported 
testator  is  alleged  to  have  been  in- 
jured, to  show  in  what  way  she  could 
have  been  injured.  People  v.  Todd, 
77  Cal.  464,  19  Pac.  883. 

73.  Klawanski  v.  People,  218  111. 
481,  75  N.  E.  1028. 

74.  People  v.  Terrill,  127  Cal.  99, 
59  Pac.  836.  The  statute  refers  to 
"deed,  lease,  indenture,  writing  obliga- 
tory." The  indictment  charged  the 
forging  of  a  "mortgage."  The  court 
said:  "It  may  have  been  void  on  its 
face,  or  given  in  direct  contravention 
of  some  statute,  or  it  may  have  been 
given  for  an  unlawful  purpose,  and 
yet  the  information  be  true.  ...  In 
no  case  can  the  indictment  be  aided 
by  imagination  or  presumption.  The 
presumptions  are  all  in  favor  of  inno- 
cence." 

Forgery  of  Mortgage  Deed  and  Note. 
The  uttering  as  true  of  a  forg^-d  mort- 
gage and  a  forged  note,  which  the 
■mortgage  purports  to  secure,  at  one 
time  and  to  the  same  party,  is  a  single 
act,  and  constitutes  only  one  offense. 
A  conviction  on  an  indictment  for  ut- 
tering the  mortgage  is  a  ba*-  to  a  sub- 
sequent   conviction    for    uttering    the 
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Effect  of  Statutes.  —  Under  some  of  the  statutes  governing  the  re- 
quirements of  indictments,  it  is  held  that  it  is  not  necessary  to  set 
out  extrinsic  matter,  on  the  same  principle  that  it  is  not  necessary 
to  plead  evidence.  In  other  words,  if  any  extrinsic  facts  are  necessary 
to  show  how  an  instrument  could  be  used  as  a  means  of  perpetuating 
a  fraud,  such  facts  can  be  proved.  They  need  not  be  set  out  in  the 
indictment.'^ 

Authority  To  Execute  Instrument. —  In  order  to  give  an  apparent 
validity  to  certain  instruments  in  writing,  it  may  be  necessary  to  show 
what  authority  the  purported  writer  had  to  execute  such  an  instru- 
ment, as,  for  example,  an  alleged  forged  census  return,^*^  or  an  al- 
leged forged  railroad  pass.'^^  An  indictment,  however,  for  the  alleged 
forgery  of  a  deed  need  not  aver  what  authority  the  apparent  grantor 
had  to  execute  such  a  deed,"^  nor,  in  case  of  a  forged  will,  that  the 
assumed  testator  was  competent  to  execute  a  will.'^^ 

Explaining  Words  and  Phrases.  —  "Where  words,  phrases,  characters, 
figures  or  letters,  as  set  out  in  the  copy  of  the  instrument,  are  un- 
intelligible, or  require  further  explanation  to  show  that  they  import 
a  legal  liability,  extrinsic  averments  are  necessary.**^  Thus,  it  is  held 
that  in  a  purported  promise  to  pay  "twenty  milreis, "  no  pecuniary 
obligation  is  apparent  without  some  further  averment,®^  and  mis- 
spelled and  ambiguous  words  should  be  explained.^^ 


note.     State   v.   Moore,   86  Minn.   418, 
90  N.  W.  786. 

75.  Shope  V.  State,  106  Ga.  226,  32 
S.  E.  140j  McLean  v.  State,  3  Ga.  App. 
660.  60  S.  E.  332;  State  v.  Bierbauer, 
111'  Minn.  129,  126  N.  W.  406;  State 
V.  Moore,  86  Minn.  418,  90  N.  W.  786. 

76.  Munoz  v.  State,  40  Tex.  Crim. 
457.  50  S.  W.   949. 

77.  State  v.  Weaver,  94  N.  C  836, 
55   Am.   Eep.   647. 

78.  People  v.  Van  Alstine,  57  Mich. 
69,   23   N.  W.  594. 

79.  Ck)rbett  v.  State,  5  Ohio  C.  C. 
155. 

Averring  Agency.— Where  the  forged 
instrument  appears  upon  its  face  to 
have  been  signed  by  one  as  agent  for 
another,  the  authority  of  the  agent 
need  not  be  alleged.  State  v.  'S'SlJ,  80 
Minn.   251,  83   N.  W.  158. 

Official  Authority. — As  a  rule  where 
an  instrument  appears  to  be  signed 
by  an  official,  it  is  not  necessary  to 
state  that  the  person  in  question  vras 
the  official  having  authority  to  execute 
an  instrument.  See:  U.  S. — Neall  f. 
United  States,  118  Fed.  699,  56  C.  C. 
A.  31.  Fla.— Smith  r.  State,  29  Fla. 
408,  10  So.  894.  S.  C— State  v.  Bul- 
lock, 54  S.  C.  300,  32  S.  E.  424. 

80.  Fla.— Eussell    v.    State,    51    Fla. 


124,  40  So.  625  (names  of  persons  if 
indefinite  should  be  explained).  Ind. 
State  V.  McCormick,  141  Ind.  685,  40 
N.  E.  1089,  name  indefinite.  Mich. 
See  People  v.  Bennett,  122  Mich.  281, 
81  K  W.  117.  Ohio.— Bynam  v.  State, 
17  Ohio  St.  142,  a  signature  by  in- 
itials only  requires  further  explana- 
tion. Texas.— Colter  v.  State,  40  Tex, 
Crim.  165,  49  S.  W.  379,  person  named 
as  the  "negro"  should  be  identified 
by  extrinsic  averment.  And  see  Joiner 
V.  State,  48  Tex,  Crim.  360,  87  S.  W. 
1039. 

81.  Sanabria  v.  People,  24  Hun  (N. 
Y.)  270.  However,  in  the  case  of 
People  V.  D'Argencour,  32  Hun  178, 
95  N.  Y.  Supp.  624,  629,  it  was  held 
that  under  an  indictment  charging  for- 
gery in  the  second  degree  for  making 
and  engraving  a  plate  in  the  form  and 
similitude  of  a  promissory  note,  issued 
by  a  bank  at  Havana,  the  words  "fifty 
centavos"  need  not  be  explained,  since 
an  offense  would  have  been  made  out 
if  the  engraving  had  been  but  par- 
tially completed.  The  case  of  Sanabria 
V.  People  was  distinguished,  since  that 
ease  was  based  upon  the  forgery  of  a 
"pecuniary  obligation." 

82.  See  McBride  v.  State,  48  Tex. 
Crim.  213,  88  S.  W.  237;  Polk  t:  State, 
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The  Person  Defrauded.  —  When  the  indictment  alleges  the  name  of 
the  person  intended  to  be  defrauded,®^  and  such  person  appears  on 
the  instrument  as  a  "company,"  it  is  not  generally  necessary  to  aver 
that  such  company  is  a  partnership  or  a  corporation.^*  Nor,  in  case 
of  a  corporation,  is  it  necessary,  as  a  rule,  to  allege  its  incorporation.^^ 
In  some  jurisdictions,  however,  owing  either  to  the  language  of  the 
statute,  or  to  judicial  requirements,  it  is  held  that  where  a  "company" 
is  the  purported  beneficiary  in  the  instrument,  or  the  party  intended 
to  be  injured  or  defrauded,  it  is  necessary  to  allege  whether  it  is  a 
corporation,  copartnership,  or  joint  stock  company.*" 


40  Tex.  Crim.  668,  51  S.  W.  909;  Craw- 
ford V.  State,  40  Tex.  Crim.  344,  50  S. 
W.  378. 

83.  As  to  the  necessity  of  this  alle- 
gation, see  infra,  III,  A,  7,  b. 

84.  Ala, — Benson  v.  State,  124  Ala. 
92,  27  So.  1,  s.  c,  122  Ala.  100,  26  So. 
119.  La. — State  v.  Fritz,  27  La.  Ann. 
360.  N.  y.— Noakes  v.  People,  25  N. 
Y.  380.  See  People  v.  Curling,  1  Johns. 
S20.  Tex. — Morville  %\  State  (Tex. 
Crim.),  141  S.  W.  98;  Usher  f.  State, 
47   Tex.   Crim.  93,   81   S.  W.   309. 

School  District.  —  An  indictment 
against  a  school  director  for  forging 
a  school  warrant  of  a  school  district 
need  not  allege  that  the  school  3is- 
trict  is  a  corporation.  Under  the  stat- 
ute of  the  state  (Arkansas)  every 
school  district  is  made  a  corporation, 
and  it  is  never  necessary  to  plead  a 
legal  conclusion.  Ball  r.  State,  48  Ark. 
94,  2  S.  "W.  462.  And  see  People  v. 
Bibby,  91   Cal.  470,  27  Pac.   781. 

85.  Cal. — People  v.  Nishivama,  135 
Cal.  290,  67  Pac.  776;  People  r.  Dole, 
122  Cal.  486,  55  Pac.  581,  68  Am.  St. 
Kep.  50.  Miss.— Gates  v.  State,  71 
Miss.  874,  16  So.  342.  Neb.— Eoush 
V.  State,  34  Neb.  325,  51  N.  W.  755. 
Nev. — State  tf.  McKiernan,  17  Nev. 
224,  30  Pac.  831.  N.  Y.— People  v. 
Stearns,   21   Wend.   409,   23   Wend.   634. 

National  Banks. — The  courts  will 
take  judicial  notice  of  the  organiza- 
tion and  incorporation  of  a  national 
bank,,  and  the  indictment  need  not 
aver  such  facts.  United  States  v. 
Williams,  4  Biss.  302,  28  Fed.  Cas. 
No.   16,706. 

Texas. — Where  the  signature  of  a 
bank  is  forged,  it  has  been  held  that 
it  is  necessarj'-  to  allege  the  incorpora- 
tion of  the  bank.  This  rule  does  not 
apply,  however,  where  the  bank  is  the 
drawee  of  the  forged,  paper,  as,  for 
example,    in    case    of    a    forged    check. 
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Lucas  V.  State,  39  Tex.  Crim.  48,  44 
S.  W.  825.  And  see  Carter  r.  State, 
55  Tex.  Crim.  43,  114  S.  W.  839.  Like- 
wise the  incorporation  need  not  be  al- 
leged where  the  forged  instrument  is 
made  payable  to  a  bank.  Webb  r. 
State,  39  Tex.  Crim.  534,  47  S.  W. 
356.  Where,  however,  a  corporation 
is  the  defrauded  party,  its  incorpora- 
tion should  be  alleged.  White  v.  State, 
24  Tex.  App.  231,  5  S.  W.  857.  (This 
was  a  case  of  larceny,  but  it  is  cited 
as  a  precedent  in  Webb  v.  State, 
supra). 

"Incorporated  Bank."— Under  a 
statute  punishing  the  forgery  of  a 
clicck  upon  an  "incorporated  bank,"' 
the  indictment,  in  order  to  bring  the 
charge  within  the  statute,  must  allege 
that  the  drawee  is  an  incorporated 
bank.  Benson  r.  State,  124  Ala.  92, 
27  So.  1. 

Non-existing  Company.  —  "It  has 
been  repeatedly  held  that,  where  the 
writing  purports  to  be  the  instrument 
of  a  company  or  corporation,  it  is  not 
material  whether  such  company  or  cor- 
poration has  any  existence  or  not. 
(Com.  i\  Smith,  6  Serg.  &  R.  5(58;  State 
V.  Hayden,  15  N.  H.  359;  People  r. 
Peabody,  25  Wend.  473;  People  v. 
Stearns,  21  Wend.  409;  Com.  V.  Carey, 
2  Pick.  49;  State  v.  Van  Hart,  17  N.  J. 
L.  327.)  The  forgery  of  a  deed  was 
held  to  be  complete,  though  there  never 
was  any  such  person  as  the  supposed 
grantor  in  existence.  (Anne  Lewis' 
case,  Fost.  116,  118.)"  Leslie  v.  State, 
10  Wyo.  10,  65  Pac.  849,  69  Pac.  2. 

86.  Com.  V.  Lee,  18  Ky.  L.  Eep.  484, 
37  S.  W.  72;  Eawlins  r.  Com.,  7  Ky. 
L.  Rep.  595. 

Texas. — The  statement  in  the  text 
was  supported  formerly  by  some  of 
the  Texas  cases.  See  Carter  r.  State, 
55  Tex.  Crim.  43.  114  S.  W.  839;  Car- 
der V.  State,  35  Tex.  Crim.  105,  31  S. 
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7.  The  Intent  To  Defraud.  —  a.  Allegations  in  General.  —  An  in- 
tent to  defraud  is  an  essential  element  of  the  offense  of  forgery,'*^'  and 
whatever  may  be  the  character  of  the  writing,  the  true  test  is  the 
fraudulent  intent.^^ 

At  common  law,  the  indictment  must  charge  that  the  act  was  done 
with  the  intention  of  defrauding.^**  It  is  sufficient  to  aver  the  intent,"" 
and  it  is  not  necessary  that  the  facts  showing  the  intent  should  be 
specifically  set  out,**^  nor  is  it  necessary  expressly  to  aver  that  it  was 
done  with  "felonious  intent."®" 


W.  678.  Later  decisions,  however,  are 
to  the  contrary.  See  Usher  v.  State, 
47  Tex.  Crim.  93,  81  S.  W.  309.  It 
was  also  held  that  even  the  names  of 
the  persons  who  comprise  the  firm,  in 
case  the  "company"  was  a  partner- 
ship, must  be  set  forth.  See  Colter  v. 
State,  40  Tex.  Crim.  165,  49  S.  vV.  379; 
Labbaite  v.  State,  6  Tex.  App.  483. 
This  requirement,  likewise,  is  also  said 
to  be  unnecessary  in  later  cases.  See 
Morville  v.  State  (Tex.  Crim.),  141  S. 
W.  98;  Usher  v.  State,  47  Tex.  Crim. 
93,  81  S.  W,  309;  Brod  r.  State,  42 
Tex.  Crim.  71,  57  S.  W.  671;  Howard 
V.  State,  37  Tex.  494,  36  S.  W.  475, 
66  Am.  St.  Rep.  812. 

87.  Cal.— People  v.  Turner,  113  Cal. 
278,  45  Pac.  331;  People  v.  Munroe, 
100  Cal.  664,  35  Pac.  326,  327,  38  Am. 
St.  Rep.  323,  24  L.  R.  A.  33.  Colo. 
Cohen  r.  People,  7  Colo.  274,  3  Pac. 
385;  Colorado  Loan  &  Tr.  Co.  v.  Grand 
Val.  Canal  Co.,  3  Colo.  App.  63,  32 
Pac.  178,  181.  ni.— Kotter  v.  People, 
150  111.  441,  37  N.  E.  932.  la.— State 
V.  Pierce,  8  Iowa  231.  Kan. — State  v. 
Gavigan,  36  Kan.  322,  13  Pac.  554. 
La.  —  State  v.  Ford,  38  La.  Ann. 
797.  Mot  —  State  v.  Warren,  109 
Mo.  430,  19  S.  W.  191,  32  Am.  St. 
Rep.  681;  Krup  v.  Corlev,  95  Mo.  App. 
640,  69  S.  W.  609.  N.  J.— Rohr  v. 
State,  60  N.  J.  L.  576,  38  Atl.  673. 
N.  C— State  v.  Wolf,  122  N.  C.  1079, 
29  S.  E.  841.  Ohio. — Barnum  v.  State, 
15  Ohio  717,  721,  45  Am.  Dec.  601. 
Ore.— State  r.  Wheeler,  20  Ore.  192, 
25  Pac.  394,  23  Am.  St.  Rep.  119,  10 
L.  R.  A.  779.  Tex. — Montgomery  r. 
State,  12  Tex.  App.  323.  Eng.— Reg. 
V.  Allday,  8  Car.  &  P.  136,  34  E.  0. 
L.  327;  Reg.  v.  Powner,  12  Cox  C.  C. 
235;  Reg.  V.  Hartshorn,  6  Cox  C.  C. 
395. 

88.  People  v.  Munroe,  100  Cal.  664, 
35  Pac.  326,  38  Am.  St.  Rep.  323,  24 
L.  R.  A.  33;  People  r.  McPherson,  6 
Cal.  App.   266,  91   Pac,   1098. 
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89.  TT.  S. — United  States  v.  Long, 
30  Fed.  678.  Ala.— Shelton  f.  State, 
143  Ala.  98,  39  So.  377.  Cal.— People 
f.  Mitchell,  92  Cal.  590,  28  Pac.  597, 
788.  But  see  People  v.  Tomalty,  14 
Cal.  App.  224,  111  Pac.  513.  Fla. 
Goodson  V.  State,  29  Fla.  511,  10  So. 
738.  Ga.— Couch  v.  State,  28  Ga.  367. 
Kan.— State  v.  Gavigan,  36  Kan.  322, 
13  Pac.  554.  La. — State  v.  Hauser, 
112  La.  313,  36  So.  396.  Miss.- Cun- 
ningham V.  State,  49  Miss.  685.  N.  J. 
West  V.  State,  22  N.  J.  L.  212.  N.  C. 
State  V.  Harrison,  69  N.  C.  143.  Tenn. 
Hooper  i\  State,  8  Humph.  93. 
R.  L— State  r.  Murphy,  17  R.  I.  69S, 
24  Atl.  473,  16  L.  R.  A.  550.  Eng. 
Reg.  V.  Marcus,  2  C.  &  K.  356,  61  E. 
C.  L.  354;  Rex  r.  Powell,  2  W.  Blk. 
787,  96  Eng.  Reprint  462;  Rex  r. 
Holden,   2  Taunt.   334. 

The  question  of  intent  is  one  for 
the  jury  to  find  from  the  evidence; 
but  such  intent,  to  be  proved,  must 
be  alleged  in  the  information.  The 
nature  of  the  offense  of  forgery  is  a 
species  of  false  pretenses  or  fraud,  and 
therefore  the  importance  of  setting 
forth  the  intent  to  defraud  and  the 
name  of  the  person  intended  to  be  de- 
frauded, if  such  person  is  known.  State 
V.  Gavigan,  36  Kan.  322,  13  Pac.  554. 

Forging  and  Uttering. — Where  the 
'information  charges  both  a  forgery 
and  an  uttering,  the  fact  that  the 
uttering  is  charged  with  an  intent  to 
defraud  does  not  suffice  for  the  re- 
quired allegation  of  intent  in  connec- 
tion with  the  forgery.  The  forgery 
itself  must  be  alleged  to  have  been 
committed  with  a  fraudulent  intent. 
People  V.  Mitchell,  92  Cal.  590,  28  Pac. 
597,    788. 

90.  Hawkins,  P.  C.   (Curw.  ed.)   310. 

91.  State  v.  Greenwood,  76  Minn. 
211,  78  N.  W.  1042,  1117,  77  Am.  St. 
Rep.   632.     And  see  infra,  III,  A,  7,   c. 

92.  Mackguire  v.  State,  91  Miss. 
151,    44    So,    802;    State    r.    Reed,    141 
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Generally,  also,  under  the  statutes,  where  the  intent  to  defraud  is 
made  an  express  element  of  the  offense,  such  an  intent  must  be  alleged,^^ 
although  where  the  statute  does  not  contain  this  element  the  words 
"wilfully  and  feloniously  forged"  may  sufficiently  allege  the  intent.®* 

b.  The  Person  Defrauded.  —  At  common  law,  the  name  of  the  per- 
son intended  to  be  defrauded  must  be  alleged,''^  either  the  person 
whose  name  is  forged,®^  or  some  other  person  ;'*^  or,  otherwise,  there 


Mo.  546,  42  S.  W.  1149;  State  v.  Tobie, 
141   Mo.  547,  42  S.  W,  1076. 

93.  Del.  —  State  v.  Hegeuian,  2 
Penne.  143,  44  Atl.  623.  Fla.— Darby 
V.  State,  41  Fla.  274,  26  So.  315. 
Idaho. — State  r.  Swenson,  13  Idaho  1, 
81  Pac.  379.  Mo.— State  v.  Hesseltine, 
130  Mo.  468,  32  S.  W.  983;  State  v. 
Jackson,  89  Mo.  561,  1  S.  W.  760. 

Under  the  federal  statute  punishing 
a  forgery  made  with  intent  to  defraud 
the  United  States,  the  intent  is  essen- 
tial and  must  be  alleged  in  the  indict- 
ment and  proved.  Staton  v.  United 
States,  88  Fed.  253,  31  C.  C.  A.  521; 
United  States  v.  Wentworth,  11  Fed. 
52.  And  see  United  States  v.  Law- 
rence, 13  Blatchf.  211,  26  Fed.  Cas. 
No.  15,572.  See  also  State  v.  Cross, 
101  N.  C.  770,  7  S.  E.  715,  9  Am.  St. 
Bep.  53,  necessity  of  alleging  fraud 
upon  the  United  States  to  give  federal 
court  jurisdiction. 

94.  In  re  Van  Orden,  32  Misc.  215, 
65  N.  Y.  Supp.  720. 

Georgia. — Such  intention  is  embraced 
in  the  words  "falsely  and  fraudu- 
lently." State  V.  Calvin,  E.  M.  Charl- 
ton  151. 

New  York. — Under  a  statute  punish- 
ing the  uttering  of  a  writing  known 
to  be  false,  by  which  uttering  "the 
opinion,  conduct,  interests  or  rights 
of  the  person  purporting  to  have  writ- 
ten it  shall  be  misrepresented  or  in- 
juriously affected,"  no  allegation  that 
the  defendant  intended  to  defraud  is 
necessary.  People  v.  Abeel,  45  Misc. 
86,  91  N.  y.  Supp.  699,  19  N.  Y.  Crim. 
514. 

England. — In  an  indictment  under 
the  Forgery  Act,  1861,  24  &  25  Vict., 
ch.  98,  §28,  where  the  intent  to  de- 
fraud does  not  appear  in  the  definition 
of  the  oifense,  it  seems  that  the  com- 
mon-law definition  of  forgery  must  be 
imported  into  the  section  and  that  an 
intent  to  defraud  must  be  alleged. 
Laws  of  England,  Vol.  9,  p.  764. 

95.  U.  S. — United  States  f.  Larned, 
4  Cranch  C.   C.  335,  26  Fed.  Cas.   No. 
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15,566.  111.— Klawanski  v.  People,  218 
III.  481,  75  N.  E.  1028.  la.— State  r. 
Weaver,  149  Iowa  403,  128  N.  W.  559. 
Kan.— State  v.  Oavigan,  36  Kan.  322, 
13  Pac.  554.  Ky. — Barnes  T.  Com.,  101 
Ky.  556,  41  S.  W.  772.  Miss.— Cun- 
ningham V.  State,  49  Miss.  685.  Mont. 
See  State  t\  Patch,  21  Mont.  534,  55 
Pac.  108.  Ohio.— Drake  v.  State,  19 
Ohio  St.  211.  R.  I.— State  r.  Murphy, 
17  E.  L  698.  24  Atl.  473,  16  L.  E.  A. 
550.  S.  C— State  i\  Odell,  3  Brev.  552. 
Eng. — Eex  v.  Eushworth,  Euss.  &  Ey. 
317;   2   East  P.  C.  988. 

And  see  sujrra,  III,  A,  6,  j,  (II). 

The  United  States. — The  indictment 
may  allege  the  United"  States  as  the 
party  intended  to  be  defrauded.  Staton 
r.  United  States,  88  Fed.  253,  31  C.  C. 
A.  521;  United  States  v.  Wentworth, 
11  Fed.  52. 

A  State. — In  case  of  the  forgery  of 
a  witness  certificate,  the  state  is  prop- 
erly named  as  the  party  intended  to 
be  defrauded.  Moore  v.  Com.,  92  Ky. 
630,  18  S.  W.  833.  And  see  Cunning- 
ham V.  State,  49  Miss.  685. 

Corporation. — Where,  moreover,  the 
intent  as  expressed  in  the  statute  is 
directed  against  any  particular  cor- 
poration, it  must  be  so  laid  in  the 
indictment.  Archbold,  Cr.  PI.,  p.  341. 
In  charging  a  forgery  of  a  transfer 
of  stock,  the  owner  of  the  shares,  as 
also  the  company,  may  be  named  as 
the  parties  intended  to  be  defrauded. 
Eeg.  r.  Iloatson,  2  C.  &  K.  777,  61  E. 
C.   L.   777. 

Partnership. — In  case  of  the  forgery 
of  a  partnership  name,  it  is  not  neces- 
sary to  set  out  the  the  names  of  the  in- 
dividual members  of  the  firm,  or  to 
aver  an  intent  to  defraud  them  in- 
dividually. Howard  f.  State,  37  Tex. 
Crim.  494,  36  S.  W.  475,  66  Am.  St. 
Eep.  812. 

96.  Ind.— Shinn  v.  State,  57  Ind. 
144.  la.— State  r.  Van  Auken,  98  Iowa 
674,  68  N.  W.  454.  Kan.— State  r. 
Stegman,  61:"  Kan.  476,  63  Pac.  746. 

97.  "In  cases  of  forgery  there  are 
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must  be  an  allegation  that  the  name  of  the  person  is  unknown."**  It 
is  not  necessary,  however,  to  allege  that  the  person  whose  name  was 
forged  was  actually  defrauded,"®  and  the  indictment  need  not  allege 
any  damage  to  any  person  intended  to  be  defrauded.^  If  desired, 
however,  the  indictment  may  charge  in  different  counts  an  intention 
to  defraud  different  persons.- 

On  the  other  hand,  in  many  jurisdictions,  a  general  allegation  of 
intent  to  defraud  is  sufifieient,^  without  alleging  any  intent  to  defraud 
any  particular  person,*  and  the  statutes  have  in  a  number  of  states  so 


generally  two  persons  who  may  be  de- 
frauded: the  one  whose  name  is  forged 
and  the  one  to  whom  the  forged  in- 
strument is  to  be  passed,  and  so  the 
indictment  may  lay  the  intent  to  de- 
fraud either  of  these,  and  proof  of  an 
intent  to  defraud  either  of  these,  the 
proof  of  an  actual  intent  to  pass  the 
instrument  as  good,  though  there  be 
shown  no  actual  intent  to  defraud  the 
particular  person,  will  sustain  the  alle- 
gation." State  V.  Cleavland,  6  Nev. 
181.  And  see  State  v.  Patch,  21  Mont. 
534,  55  Pac.  108.  See  also  McDonnell 
V.  State,  58  Ark.  242,  24  S.  W.  105; 
Gates  V.  State,  71  Miss.  874,  16  So. 
342. 

98.  Barnes  r.  Oom.,  101  Ky.  556, 
41  S.  W.  772;  Stone  r.  State,  20  N.  J. 
L.  404;  State  v.  Weller,  20  N.  J.  L.  521. 

99.  Mass. — Com.  v.  Ladd,  15  Mass. 
526.  N.  J.— State  v.  Jones,  9  X.  J.  L. 
357.  Eng.— Rex  v.  Ward,  2  Ld.  Raym. 
1461,  92  Eng.  Reprint  451. 

In  Scotland,  however  the  crime  of 
forgery  is  not  complete  unless  the 
forged  instrument  is  uttered.  Allison's 
Crim.  Law  of  Scotland,  p.  401. 

1.  la. — State  r.  McMackin,  70  Iowa 
281,  30  N.  W.  635.  N.  J.— West  v. 
State,  2  N.  J.  L.  292.  N.  Y.— People 
V.  Stearns,  21  Wend.  409,  s.  c,  23  Wend. 
634;  People  v.  Rvnders,  12  Wend.  425. 
N.  C— State  v.  ^Hall.  108  ISl.  C.  776, 
13  S.  E.  1S9.  Tex.— Crawford  f.  State, 
31  Tex.  Crim.  51,  19  S.  \N.  766.  Eng. 
Rex  V.  Crooke,  2  Str.  901,  93.  Eng. 
Reprint  928;  Rex  v.  Goate,  1  Ld. 
Raym.   737,   91    Eng.   Reprint   1392. 

2.  Ind,— Selby  t\  State,  Ittl  Ind. 
667,  69  N.  E.  463.  Mass.— Com.  v. 
Carey,  2  Pick.  47.  Va. — Brown  v. 
Com.,  2  Leigh.  769.  Eng. — Rex  v. 
Hill,  8  C.  &  P.  274,  34  E.  C.  L.  388; 
Reg.  V.  Hoatson,  2  C.  &  K.  777,  61 
E.  C.  L.  777. 

Same  Count.  —  Indictment  not  du- 
plicitous  because  it  charges  in  a  sin- 
gle count  intent  to  defraud  the  United 


States  and  also  a  particular  person, 
especially  where  it  is  impossible  to 
aver  what  particular  intent  actuated 
the  accused.  As  a  rule,  however,  it  is 
better  to  make  two  counts  in  such 
an  indictment,  and  to  charge  a  separ- 
ate intent  in  each.  Neall  v.  United 
States,  118  Fed.  699,  56  C.  C.  A.  31. 

3.  Ala.— Williams  v.  State,  126  Ala. 
50,  28  So.  632.  Mich.— People  v.  Van 
Alstine,  57  Mich.  69,  23  N.  W.  594. 
Minn. — State  f.  Greenwood,  76  Minn. 
211,  78  X.  W.  1042,  1117,  77  Am.  St. 
Rep.  632.  Mo.— State  v.  Turner,  148 
Mo.  206,  49  S.  W.  988;  State  v.  Gul- 
lette,  121  Mo.  447,  26  S.  W.  354.  Neb. 
Roush  r.  State.  34  Neb.  325,  51  N.  W. 
755.  N.  J.— Rohr  v.  State,  60  N.  J. 
L.  576,  38  Atl.  673.  N.  Y.— People  v. 
D'Argencour,  95  N.  Y.  624.  Ore.— 
State  V.  Lurch,  12  Ore.  104.  6  Pac.  411. 
Pa.— McClure  v.  Com.,  86  Pa.  353. 

See  also  cases  in  following  notes. 

4.  U.  S.— See  United  States  v.  Jolly, 
37  Fed.  108.  Ga.— Brazil  v.  State,  117 
Ga.  32,  43  S.  E.  460.  la.— State  v. 
Blodgett,  143  Iowa  578,  121  N.  W. 
685.  La.— State  v.  Gaubert.  49  La. 
Ann.  1692,  22  So,  930.  Minn.— State 
r.  Greenwood,  76  Minn.  211,  78  N.  W. 
1042,  1117,  77  Am.  St.  Rep.  632,  not  nec- 
essary nor  advisable  to  set  out  name  of 
person  intended  to  be  defrauded.  Okla. 
Connella  V.  Territory,  16  Okla.  365,  86 
Pac.  72.  Tex. — Heimes  v.  State,  59 
Tex.  Crim.  420,  129  S.  W.  123;  Cray- 
ton  V.  State,  47  Tex.  Crim.  88,  80  S. 
W.  839;  Allen  v.  State,  44  Tex.  Crim. 
63.  68  S.  W.  286,  100  Am.  St.  Rep.  839. 

Name  After  Purport  Clause. — In 
Texas  it  is  held  that,  since  a  purport 
clause  is  not  required,  "it  is  not  neces- 
sary to  charge  the  name  of  the  party 
forged  to  the  instrument,  but  only  nec- 
essary to  allege  .  .  .  that  the  instru- 
ment was  made  by  the  defendant  with- 
out lawful  authority,  and  with  intent 
to  injure  or  defraud,  and  that  said 
instrument   purported   to  be  the   act  of 
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expressly  provided.^  Where,  however,  in  such  a  case,  an  allegation 
of  some  particular  person  is  inserted,  it  does  not  invalidate  the  indict- 
ment.* 

c.  Manner  of  the  Fraud.  —  The  indictment  need  not  state  the 
manner  in  which  any  person  was  to  be  defrauded,  since  that  is  a 
matter  of  evidence,'^  and  it  is  not  necessary  to  show  how  one  could  have 


another  than  the  defendant."  Ehudy 
V.  State,  42  Tex,  Crim.  225,  58  S.  W. 
1007. 

Instrument  of  Another. — "It  is  true 
that,  by  all  the  authorities,  the  instru- 
ment must  purport  to  be  the  instrument 
of  another.  But  nothing  more  is  meant 
than  that  if  it  purports  to  be  the  in- 
strument of  the  defendant  himself, 
whatever  other  criminal  liability  may 
be  incurred  by  its  execution,  his  of- 
fense is  not  forgery,  A  person  cannot 
forge  his  own  name  or  his  own  deed 
or  other  instrument."  Leslie  V.  State, 
10  Wyo.  10,  65  Pac.  849,  69  Pac.  2, 
holding  it  not  necessary  that  the  in- 
dictment must  state  or  show  whose 
instrument   the  forged  instrument  is, 

5.  The  statutes  should  be  consulted. 
See  also  the  following  cases:  Ala. 
"Williams  v.  State,  126  Ala.  50,  28  So. 
632;  Benson  r.  State,  122  Ala.  100,  26 
So.  119.  Fla,— Darby  v.  State,  41  Fla. 
274,  26  So.  315.  Mo.— State  v.  Turner, 
148  Mo,  206,  49  S,  W,  988;  State  v. 
Gullette,  121  Mo.  447,  26  S,  W,  354; 
State  V.  Rucker,  93  Mo.  88,  5  S.  W. 
609.  N,  J.— Eohr  V.  State,  60  N.  J.  L. 
576,  38  Atl.  673.  Ore,— State  v.  Mc- 
Elvain,  35  Ore.  365,  58  Pac.  525.  Tex. 
Carter  v.  State,  55  Tex.  Crim.  43,  114 
S.  W.  839.  Wash,— State  v.  Pilling, 
53  Wash,  464,  102  Pac.  230,  132  Am, 
St.  Rep.  1080, 

England, — In  an  indictment  for  forg- 
ing, uttering,  etc.,  any  instrument  when 
it  is  necessary  to  allege  an  intent  to 
defraud,  it  is  sufficient  to  allege  that 
the  person  accused  did  the  act  charged 
with  intent  to  defraud  without  alleg- 
ing an  intent  to  defraud  any  particular 
person.  Forgery  Act,  1861  (:i4  &  25 
Vict.,   c,  98), 

6.  Benson  v.  State,  122  Ala,  100, 
26  So.  119, 

Proof  not  necessary.  State  t',  Chis- 
sell  (Mo.),  150  S.  W.  1066. 

7,  Ark,— Snow  v.  State,  85  Ark, 
203,  107  S.  W.  980.  Cal.— People  v. 
McGlade,  139  Cal,  66,  72  Pac,  600; 
People  V.  Johnson,  7  Cal.  App.  127, 
93    Pac.    ]042.       Ga, — Shope    v.    State, 
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106  Ga.  226,  32  S.  E.  140;  Travis  V. 
State,  S3  Ga.  372,  9  S.  E.  1063.  la. 
State  r.  Maxwell,  47  Iowa  454.  Me. 
State  V.  Kimball,  50  Me.  409.  Mass. 
Com.  V.  White,  145  Mass.  392,  14  N.  E. 
611.  Mich. — People  r.  Van  Alstine, 
57  Mich.  69,  23  N.  W.  594.  N.  J. 
Mead  v.  State,  53  N.  J.  L.  601,  23 
Atl,  264;  West  r.  State,  22  N,  J.  L. 
212,  Tenn. — Snell  v.  State,  2  Humph, 
347.  Eng,— 1  Hawkins  P,  C,  310, 
Curw,   ed.;   2  East  P,  C.  989. 

Marriage  Certificate. — It  i.«*  not  nec- 
essary to  set  forth  by  averments  the 
manner  or  way  in  which  a  foryed  mar- 
riage certificate  might  defraud.  State 
V.  Boasso,  38  La.  Ann.   202. 

Details  of  Fraud  Unnecessary, — It  is 
sufficient  that  the  forged  instrument 
might  be  used  to  perpetrate  a  fraud, 
and  it  is  not  necessary  to  set  out  in 
detail  how  the  fraud  could  be  effected. 
People  r.  Johnson,  7  Cal,  App.  127,  93 
Pac,  1042,  See  also  People  f.  Bibby, 
91  Cal.  47a,  27  Pac.  781;  Ex  parte 
Finley,  66  Cal.  262,  5  Pac.  222;  People 
r.  Ah  Woo,  28  Cal.  212.  And  in  the 
case  of  Com.  v.  White,  145  Mass.  392, 
14  N.  E.  611,  it  is  held:  "Tne  instrn- 
ment  being  set  out,  and  purporting  on 
its  face  to  be  the  thing  j)rohibited  to 
be  forged,  there  is  no  need  of  further 
allegations  to  show  how  it  was  the 
thing,  or  how  it  could  be  used  as  an 
instrument  of  fraud,  or  that  it  was  so 
used  in  fact."  And  see  also  Com,  r. 
Costello,  120  Mass.  358.  Likewise,  it 
is  held  in  South  Carolina  that  an  in- 
dictment for  forgery  cannot  be  de- 
feated merely  because  all  the  steps 
necessary  to  perfect  the  fraud  are  not 
set  out  'therein.  See  State  r.  Zimmer- 
man, 79  S.  C.  289,  60  S.  E.  680;  State 
V.  Bullock,  54  S.  C.  300,  32  S.  E.  424. 
Texas. — It  is  held,  however,  in  Texas 
that  where  the  indictment  alleges  that 
the  accused  passed  as  true  a  forged 
instrument  to  D,  for  the  purpose  of 
defrauding  another  person,  it  must  also 
show  in  what  legal  relation  D  stands 
to  such  other  person  so  that  it  may 
appear  how  the  passing  of  the  instru- 
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been  prejudiced,  damaged  or  injured  by  the  alleged  forgery.* 
B.  Uttering.  —  1.  A  Distinct  Offense.  —  As  previously  pointed 
out,  uttering  is  a  distinct  and  separate  offense  from  forgery,'*  unless 
included  under  a  statutory  definition  as  such;^"  and  one  who  utters 
or  publishes  a  forged  instrument  need  not  have  been  the  forger  of  it." 

2.  Separate  Counts.  —  "Where  the  offense  is  treated  as  distinct  from 
forgery,  an  indictment  for  forgery  alone  will  not  sustain  a  conviction 
of  uttering.^-  In  general,  however,  it  is  proper  to  charge  in  separate 
and  distinct  counts  of  the  same  information  or  indictment,  the  forgery 
of  an  instrument,  and  the  selling,  exchanging,  or  uttering  of  the  same 
as  genuine." 

3.  Form  of  Indictment.  —  a.  Similar  to  Forgery.  —  Reference  to 
tjie  various  indictments  for  uttering  cited  in  the  notes,  or  to  the  counts 
for  uttering  as  incorporated  in  indictments  for  forgery  proper,  will 
show  that,  with  the  exception  of  one  or  two  particulars,  indictments 
for  uttering  are   substantially  similar  to   indictments   for  forgery.^* 


ment  to  D  would  have  affected  such 
other  person.  Bagley  r.  State  (Tex. 
Crim.),  141   S.  W.   107. 

8.  United  States  r.  Andem,  158 
Fed.  996. 

9.  Ball  V.  State,  48  Ark.  94,  28  S. 
W.  462.  And  see  in  general  supra,  I, 
B,   2. 

10.  Supra,  I,  B,  2.  See  State  v.  Cody, 
65  Minn.  121,  67  N.  W.  798;  State  v. 
Hesseltine,  130  Mo.  468,  32  S.  W.  983. 

11.  State  V.  Boasso,  38  La.  Ann. 
202. 

12.  King  V.  State,  43  Fla.  211,  31 
So.  254;  Luttrell  v.  State,  85  Tenn. 
232.  1  S.  W.  8S6. 

13.  See   infra,  III,   D,   2,   b. 

14.  Forms  of  Indictment.  —  See: 
Ala.— Espalla  v.  State,  108  Ala.  38,  19 
So.  82.  Ark.— Malonev  v.  State,  91 
Ark.  485,  121  S.  W.  728.  Ind.— State 
V.  Williams,  139  Ind.  43,  38  N.  E.  339, 
47  Am.  St.  Kep.  225;  Wilkinson  v. 
State,  10  Ind.  372.  Kan.— State  v. 
Calhoun,  75  Kan.  259.  88  Pac.  1079. 
Mass.— Com.  v.  Carey,  2  Pick.  47.  Va. 
Buckland  r.  Com.,  8  Leigh  732.  Wyo. 
Leslie  v.  State,  10  Wyo.  10,  65  Pac. 
849,  69  Pac.  2. 

England. — Xot  as  a  general  prece- 
dent, but  as  an  assistant,  keeping  al- 
ways in  mind  the  operative  words  of 
the  statute,  Archbold  presents  the  fol- 
lowing general  form  (after  a  count  for 
forgery):  "And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.  afterwards, 
to-wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county 
aforesaid,    feloniously    did    offer,   utter, 


dispose  of,  and  put  off  a  certain  other 
forged  ,  which  said  last  men- 
tioned forged  is  as  follows,  that 

is  to  say  (here  set  out  the  instrument 
verbatim),  with  intent  to  defraud  the 
said  J.  N.  (he  the  said  J.  S.  at  the  time 
he  so  uttered  and  published  the  said 
last-mentioned  forged  ,  as  afore- 
said, then  and  there  well  knowing  the 
same  to  be  forged);  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dig- 
nity." Archbold,  Cr.  PI.,  7th  London 
ed.,  p.  338. 

In  the  Laws  of  England,  Vol.  9,  p. 
763,  published  in  1909,  and  edited  by 
ex-Lord  High  Chancellor  Halsbury,  it 
is  said:  "An  indictment  for  forgery 
may  be  in  the  following  form:  Second 
count:  And  the  jurors  aforesaid  upon 
their  oath  aforesaid,  do  further  pre- 
sent that  the  said  John  Jones  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  feloniously  did  offer,  utter, 
dispose  of  and  put  off  a  certain  forged 
bill  of  exchange  with  intent  thereby 
to  defraud,  he  the  said  John  Jones  at 
the  time  he  so-  offered,  uttered,  dis- 
posed of  and  put  off  the  said  last  men- 
tioned bill  of  exchange  as  aforesaid 
well  knowing  the  same  to  be  forged, 
against  the  form  of  statute  in  that 
case  made   and  provided." 

Massachusetts. — The  statutory  form 
of  an  indictment  for  uttering  is,  in 
Massachusetts,  as  follows:  "That  A. 
B.  with  intent  to  injure  and  defraud, 
did  utter  and  publish  as  true  a  cer- 
tain forged  instrument    (describe  as  in 
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It  may  be  said  in  general,  that  allegations  to  the  effect  that  the  accused 
uttered  and  published  as  true  a  forged  instrument  (describing  it), 
knowing  it  to  be  forged,  and  with  intent  to  defraud,  will  sustain  the 

charge. ^^  .  . 

b.  Bequisites.  —  The  same  general  rules  governing  the  requisites 
of  indictments  for  forgery,  apply  also  to  indictments  for  uttering. 
Thus,  unless  otherwise  provided  by  statute,^"  an  indictment  for  the 
uttering  of  a  forged  instrument  should,  as  a  rule,  set  out  the  instru- 
ment either  according  to  its  tenor,  or  its  purport.^^ 

It  is,  also,  necessary  that  the  instrument,  if  genuine,  should  be  of 
some  apparent  legal  efficacy,^^  and,  if  necessary,  extrinsic  matter  must 
be  alleged  in  order  to  show  its  liability  to  defraud.^^ 

Likewise,  an  indictment  for  uttering  a  forged  instrument  must  al- 
lege an  intent  to  defraud,-"  although,  generally  by  statute,  it  is  not 
necessary  to  allege  the  name  of  the  person  intended  to  be  defrauded.^^ 

c.  Particular  Averments.  —  (I.)  The  Uttering.  —  An  indictment  for 
uttering  a  forged  writing  must  charge  the  uttering  and  not  the  forg- 
ing of  it."     It  is  immaterial  who  committed  the  forgery,    the    facts 


forgery),  well  knowing  the  same  to 
be  forged."  Eev.  Laws,  c.  218,  §67; 
Com.  V.  Bailey,  199  Mass.  583,  85  N. 
E.   857. 

Further  Illustrations. — For  further 
illustrations  for  counts  for  uttering, 
eee  supra,  III,  A,  1,  b. 

15.  The  crime  of  uttering  a  forged 
writing  consists  in  offering  to  another 
a  forged  instrument  with  a  knowledge 
of  the  falsity  of  the  writing  and  with 
the  intent  to  defraud,  and  when  these 
essential  elements  are  well  charged, 
the  indictment  is  sufficient.  Maloney 
V.  State,  91  Ark.  485,  121  S.  W.  728. 
And  see  Luttrell  v.  State,  85  Tenn. 
232,  1   S.  W.  886. 

16.  See  Com.  v.  Bailey,  199  Mass. 
583,  85  N.  E.  857.  And  see  in  gen- 
eral the  same  rule,  supra,  in  connection 
with   forgery   proper. 

England. — "In  any  indictment  for 
forging,  altering,  uttering,  disposing 
or  putting  off  any  instrument,  it  shall 
be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by 
which  the  same  may  be  usually  known, 
or  by  the  purport  thereof,  without  set- 
ting out  any  copy  or  fae-simile  there- 
of, or  otherwise  describing  the  same 
or  the  value  thereof."  24  &  25  Vict., 
c.   98,   §42. 

17.  Davis  i\  State,  58  Neb.  465,  78 
N.  W.  930. 

18.  Com.  1\  Cochran,  143  Ky.  807, 
137  S.  W.  521. 


19.  Com.  V.  Tabor,  31  Ky.  L.  Eep. 
840,   104  S.  W.   261. 

20.  Cal.— People  v.  Elphis,  139  Cal. 
xix,  72  Pac.  838.  Idaho.— State  v. 
Swenson,  13  Idaho  1,  81  Pac.  379. 
Eng. — Rex  v.  Eushworth,  1  Stark.  396, 
2  E.  C.  L.  442. 

An  indictment  is  not  insufficient  be- 
cause the  clause  charging  the  intent 
is  separated  from  the  charge  of  utter- 
ing. Stockslager  r.  United  States,  110 
Fed.  590,  54  C.  C.  A.  46. 

21.  Ala. — Harrison  v.  State,  36  Ala. 
248.  Ga.— Dukes  r.  State,  94  Ga.  393, 
21  S.  E.  54.  La. — State  v.  Adams,  39 
La.  Ann.  238,  1  So.  455;  State  v.  Fos- 
ter, 32  La.  Ann.  34  ("with  intent  to 
defraud"  sufficient).  Mo.— State  v. 
Warren,  109  Mo.  430.  19  S.  vV.  191, 
32  Am.  St.  Eep.  6S1.  N.  Y.— People  f. 
Martin,  2  X.  Y.  Crim.  51.  Tex.— Carter 
r.  State,  55  Tex.  Crim.  43,  114  S.  W. 
839;  Howard  r.  State.  37  Tex.  Crim. 
494,  36  S.  W.  475.  W.  Va.— State  v. 
Tingler,  32  W.  Va.  546,  9  S.  E.  935, 
25   Am.   St.   Eep.   830. 

The  naming  of  the  person  intended 
to  be  defrauded  is  immaterial  and  may 
be  treated  as  surplusage.  State  v. 
Pilling,  53  Wash.  464.  102  Pac.  230. 

22.  Com.  r.  Cochran.  143  Ky.  807, 
137  S.  W.  521;  Flaugher  V.  Com.,  1 
Kv.  L.  Eep.  119. 

A  Forged  Instrument. — That,  how- 
ever, the  instrument  uttered  was  a 
forged  instrument  is  a  necessary  alle- 
gation, since  the  fact  that  the  instru- 
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constituting  the  uttering  must  be  stated,^^  and,  generally,  the  words 
of  the  statute  should  be  followed.^* 

The  words  "utter  and  publish"  are,  perhaps,  the  most  frequently 
used,-'"'  although  such  other  phrases,  as  "offer,  utter,  dispose  of,  or 
put  off;"-"  "transfer  and  deliver;""  "utter,  publish  and  pass;"" 
and  "pass,"-"  are  met  with.^<^ 

(II.)  "As  True." — Where  the  statute  uses  the  phrase  "as  true," 
as,  for  example,  "uttering,  offering,  putting  off,  or  disposing  of"  a 


ment  was  forged  is  an  essential  ele- 
ment of  the  offense.  Consult  the  va- 
rious forms,  supra. 

Uttering  Must  be  Distinctly  Charged. 
An  indictment  for  uttering  or  trans- 
ferring a  forged  instrument  must  dis- 
tinctly charge  the  offense,  and  where 
the  words  "utter"  and  "uttered"  are 
several  times  used  in  an  indictment  in 
connection,  however,  only  with  the 
charge  of  forgery,  they  are  entirely 
insufficient  to  charge  a  fraudulent  ut- 
tering or  transfer.  Luttrell  v.  State, 
85  Tenn.  232,  1.  S.  W.  886. 

23.  Com.  V.  Cochran,  143  Ky.  807, 
137  S.  W.  521. 

24.  Mr.  Justice  Brewer,  in  the  case 
of  State  17.  Foster,  30  Kan.  365,  2  Pac. 
628,  said:  "It  is  insisted  that  the  in- 
formation is  defective  in  that  it  fails 
to  contain  a  statement  of  the  facts 
constituting  the  offense,  in  plain  lan- 
guage. The  point  here  is  this,  the  sec- 
tion reads:  'Any  person  who,  with  in- 
tent to  defraud,  shall  pass,  utter,  or 
publish,  or  offer  or  attempt  to  pass, 
utter,  or  publish  as  true  any  forged 
or  counterfeited  instrument  or  writ- 
ing,' etc.  Now  the  information,  uses 
these  words,  and  charges  that  the  de- 
fendant did  'pass,  utter,  and  publish 
as  true.'  This,  it  is  claimed,  is  no 
statement  of  facts,  but  simply  con- 
clusions of  law.  We  do  not  think  the 
claim  is  well  taken.  This  is  a  statu- 
tory offense,  and  it  is  a  general  propo- 
sition that  it  is  sufficient  to  allege  such 
an  offense  in  an  information  in  the 
words  of  the  statute.  While  there  may 
be  some  limitations  on  this  general  doc- 
trine, as  where  the  statute  simply  desig- 
nates the  offense  and  does  not  in  ex- 
press terms  name  its  constituent  ele- 
ments, yet  we  think  the  rule  obtains 
in  the  case  at  bar,  .  .  .  We  think 
the  words  'pass,  utter,-  and  publish' 
make  a  clear  and  sufficient  description 
of  fact. ' ' 

Substantial  Following  Sufficient.— An 


indictment  for  uttering  is  good  which 
substantially  follows  the  language  of 
the  statute,  defining  the  offense.  It  is 
not  necessary  that  the  indictment 
should  charge  the  offense  in  the  very 
language  of  the  statute,  if  words  of 
the  same  import  and  equally  compre- 
hensive are  used.  Buckley  v.  State,  2 
G.  Gr.   (Iowa)  162. 

25.  Consult  the  statutes.  See  also 
the  forms,  supra. 

South  Carolina. — Where  the  statute 
contained  the  words  "utter  and  pub- 
lish," the  use  of  the  words  "dispose 
of  and  put  away"  in  an  indictment 
were  disapproved.  See  State  v.  Petty, 
Harp.   (S.  C.)   59. 

26.  Most  of  the  English  statutes 
which  make  uttering  a  separate  offense 
have  used  the  words  "offer,  utter, 
dispose   of  and  put   off."     See   1   Wm. 

4,  c.  6;  24  &  25  Vict.  c.  98.  These 
words  have  been  followed  in  some  of 
the  American  statutes.  As  to  this 
form  in  the  English  indictments,  see 
supra.  III,  B,  3.  See  also  State  v. 
Cody,  65  Minn.  121,  67  N.  W.  798, 
"utter,  offer,  or  dispose  of,  or  put  off, 
as>  true." 

27.  State  v.  Calhoun,  75  Kan.  259, 
88   Pac.    1079. 

28.  State  v.  Williams,  139  Ind.  43, 
38  N.  E.  339,  147  Am.  St.  Rep.  255; 
State   V.    Hesseltine,    130    Mo.    468,    32 

5.  W.  983   ("pass,  utter,  or  publish"). 

29.  Selby  v.  State,  161  Ind.  667,  69 
N.  E.  463;  Bagley  v.  State  (Tex. 
Crim.),  141  S.  W.  107. 

30.  Where  the  statute  uses  the 
phrase  "utter  or  publish,"  in  the  dis- 
junctive, the  words  are  to  be  regarded 
as  synonymous,  and  although  the  in- 
dictment reads  "utter  and  publish" 
only  one  offense  is  charged.  Johnson 
1/.   Com.,  90  Kv.   488,   14  S.  W.   492. 

Word  "Altered"  for  "Uttered." 
Where,  however,  the  indictment  reads 
"with  intent  to  have  the  same  altered 
or  passed,"  the  use  of  the  word  "al- 
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forged  instrument  "as  true,"  the  phrase  "as  true"  is  held  material, 
and  should  be  alleged.^^ 

(III.)  Alleging  the  Scienter.  —  In  indictments  for  uttering,  it  is  neces- 
sary to  allege  defendant's  knowledge  of  the  forgery,^^  ^nd,  usually, 
this  may  be  alleged  in  general  terms.^^  Where,  however,  the  scienter 
is  otherwise  sufficiently  alleged,  it  is  not  necessary  to  aver  that  the 
accused  knew  the  instrument  was  forged  "when  he    uttered    it."^* 

(IV.)  To  Whom  Uttered.  —  Some  cases  hold  that  the  person,  firm, 
or  corporation  to  or  upon  whom  the  forged  instrument  was  passed 
must  be  alleged,"*^  or,  if  unknown,  such  fact  should  be  set  out.^°     The 


tered"  for  "uttered"  will  invalidate 
it.  State  V.  Gibson  (Mo.),  148  S.  W. 
947. 

31.  State  V.  Cody,  65  Minn.  121,  67 
N.  W.  798;  State  v.  Hesseltine,  130 
Mo.  468,  32  S.  W.  983. 

32.  Ala.— Sbelton  v.  State,  143  Ala. 
98,  39  So.  377.  Ind.— Powers  v.  State, 
87  Ind.  97.  Ky.— Eldridge  v.  Com.,  21 
Ky.  L.  Rep.  1088,  54  S.  W.  7,  10.  La. 
See  State  i\  Nicholson,  14  La.  Ann. 
785.  Tex. — Henderson  v.  State,  14  Tex. 
503.  Wis.— State  v.  Morton,  8  Wis. 
352. 

33.  U.  S.— United  States  V.  Carll, 
105  U.  S.  611,  26  L.  ed.  1135.  Idaho. 
People  V.  Page,  1  Idaho  102.  Ind. 
State  V.  Williams,  139  Ind.  43,  38  N.  E. 
339,  47  Am.  St.  Rep.  255;  Powers  v. 
State,  87  Ind.  97.  la.— State  v.  Burg- 
son,  53  Iowa  318,  5  N.  W.  167. 

Nebraska. — Where  the  statute  con- 
tains the  words  "knowing  the  same 
to  be  false,"  such  words  or  their  equiv- 
alent must  appear  in  the  information, 
and  such  words  as  "unlawfully,  felo- 
niously, and  purposely"  do  not  suffi- 
ciently charge  the  guilty  knowledge 
required.  Newby  V.  State,  75  Neb.  33, 
105   N.  W.   1099. 

34.  State  v.  Burgson,  53  Iowa  318, 
5  N.  W.  167. 

Alabama. — In  the  case  of  Espalla  v. 
State,  108  Ala.  38,  19  So.  82,  which 
was  a  prosecution  for  uttering  a  forged 
deed,  the  court  says:  "The  indictment 
is  in  the  form  prescribed  (Form  49, 
p.  272,  Cr.  Code),  and  pursues  the  lan- 
guage of  the  statute  defining  the  of- 
fense. Neither  the  form  nor  the  stat- 
ute makes  knowledge  of  the  fact  that 
the  deed  uttered  had  been  forged  an 
element  of  the  offense,  further  than  is 
implied  from  the  requirement  that  an 
intent  to  defraud  is  necessary  to  con- 
stitute the  crime.  This  intent  is  al- 
leged,  and   the   indictment   is   not   bad 
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for  omitting  to  aver  that  the  defend- 
ant uttered  the  deed  knowing  the  same 
to  be  false  or  forged." 

35.  Ark.— McClellan  f.  State,  32 
Ark.  609.  Fla.— Goodson  f.  State,  29 
Fla.  511,  10  So.  738,  30  Am.  St.  Rep. 
135.  la.— Bucklev  v.  State,  2  G.  Gr. 
162.  R.  I.— State^  v.  Murphy,  17  R.  I. 
698.  24  Atl.  473. 

36.  Buckley  v.  State,  2  G.  Gr.  (la.) 
162;  State  v.  Murphy,  17  R.  I.  698, 
24   Atl.   473. 

To  the  Grand  Jurors  Unknown. — The 
indictment  in  the  case  of  Dillard  V. 
United  States,  141  Fed.'  303,  305,  72 
C.  C.  A.  451,  read:  "did  unlawfully, 
wrongfully,  knowingly,  designedly,  felo- 
niously, and  corruptly,  and  with  in- 
tent to  defraud  .  .  .  utter,  pub- 
lish, and  pass  as  true  and  genuine,  to 
some  person  or  persons  to  the  grand 
jurors  aforesaid  unknown."  This  was 
held  sufficient  under  the  holding,  in 
general,  as  to  the  names  of  parties  in- 
tended to  be  defrauded,  as  stated  in 
Durland  V.  United  States,  161  U.  S. 
306,   16  Sup.  Ot.  508,  40  L.  ed.  709. 

Rule  Questioned. — '  *  The  name  of  the 
person  to  whom  the  counterfeit  was 
uttered  is  not  given  in  the  common 
forms  of  the  indictment  for  uttering, 
yet  that  of  the  one  to  be  defrauded  is. 
This  appears  to  be  sufficient,  but  if 
the  latter  were  omitted  the  former 
would  be  required."  2  Bishop,  New 
Cr.  Pr.,  §452.  In  Wilkinson  V.  State, 
10  Ind.  372,  the  court  says:  "It  is 
not  clear  that  the  intent  to  defraud 
must  exist  in  reference  to  the  person 
to  whom  the  counterfeit  money  is 
passed.  It  may  exist  towards  third  per- 
sons. The  statute  does  not  specify 
against  whom  the  intent  to  defraud 
must  exist;  and  perhaps  an  indictment 
alleging  the  passage  of  the  money  with 
intent  to  defraud  generally  would  be 
good.      However,    where    the    intent    to 
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statute,  however,  may  expressly  dispense  with  such  a  requirement.^^ 
(V.)  Extrinsic  Matter.  —  It  is  not  necessary  to  set  forth  the  particular 
manner  in  which  an  instrument  was  "uttered,"^*  or  to  show  how  it 
was  "  passed,  "^^  Neither  need  an  indictment  fox  uttering  a  forged 
affidavit  allege  in  what  respect  the  affidavit  is  a  forgery.*" 

C.  Possession  of  Forged  Instruments.  —  Under  statutes  making 
it  an  offense  to  have  in  one's  possession  a  forged  instrument  with  in- 
tent to  utter  the  same,  or  to  sell  or  exchange  the  same  with  intent  to 
have  it  uttered  or  passed,  the  statutory  elements  of  the  offense  must 
be  alleged  with  sufficient  certainty.*^ 

D.  Joinder  and  Duplicity.  —  1.  Joinder  of  Parties.  —  Two  or 
more  persons  may  be  charged  jointly  in  an  indictment  for  forgery 
or  uttering.'*- 

2.  Joinder  of  Offenses.  —  a.  Same  Count.  —  Although  two  sep- 
arate and  distinct  forgeries  or  utterings  cannot  be  charged  in  the 
same  indictment,''^  yet  where,  under  a  statute  relating  to  forgery,  a 
series  of  acts  constitutes  the  crime,  only  one  offense  is  alleged  in  the 
indictment  enumerating  such  acts.^* 


defraud  a  particular  person  is  averred, 
it  must  be   proved." 

37.  See  the  following  cases:  State 
V.  Weaver,  149  Iowa  403,  128  N.  W. 
559;  State  v.  Hart,  67  Iowa  142,  25 
N.  W.  99;  State  v.  Adams,  39  La.  Ann. 
238,  1  So.  455. 

38.  People  f.  Valentine,  147  App. 
Div.  31,  131  N.  Y.  Supp.  733. 

39.  Selby  v.  State,  161  Ind.  667,  69 
N.  E.   463. 

40  Com.  r.  Cochran,  143  Ky.  807, 
137  S.  W.  521,  holding,  however,  that 
the  forgery  must  be  proved  at  the 
trial. 

41.  See  State  v.  Gibson  (Mo.),  148 
S.  W.  947;  Eeeves  i\  State,  51  Tex. 
Crim.   604,   103   S.  W.   894. 

Indictment  Sufficient. — See  State  v. 
Greenwood,  76  Minn.  211,  78  N.  W. 
1042,  1117;  State  v.  Stark,  202  Mo. 
210,  100  S.  W.  642;  State  r.  Webster, 
152  Mo.  87,  53  S.  W.  423;  State  v. 
Turner,  148  Mo.  206,  49  S.  W.  988. 

Forms.— U.  S.— United  States  r.  No- 
ble, 5  Cranch  C.  C.  371,  27  Fed.  Cas. 
No.  15,895;  United  States  v.  Fisler,  4 
Biss.  59,  25  Fed.  Cas.  No.  15,105.  Me. 
State  V.  Bonney,  34  Me.  223.  Mass. 
Com.  V.  Hall,  97  Mass.  570;  Com.  v. 
Atwood,  11  Mass.  93;  Com.  v.  Hough- 
ton, 8  Mass.  107.  N.  Y.— People  v. 
Peabody.  25  Wend.  472;  People  r.  Da 
vis,  21  Wend  309.  Ohio.— McMillen 
V.  State,  5  Ohio  268.  Wis.— State  v. 
Morton,    8    Wis.    352. 

Selling  Forged  Instrument.— Under  a 


statute  punishing  the  selling  for  any 
consideration  any  forged  instrument, 
knowing  the  same  to  be  forged,  with  in- 
tent to  have  the  same  passed,  an  in- 
formation alleging  that  a  forged  in- 
strument was  passed  for  a  certain  sum 
need  not  also  allege  that  it  was  passed 
"in  consideration  of"  such  sum.  State 
f.  Standifer,  209  Mo.  264,  108  S.  W. 
17. 

42.  People  v.  Van  Alstine,  57  Mich. 
69,  23  N.  W.  594. 

43.  Messer  v.  Com.,  26  Ky.  L.  Eep. 
40,  80  S.  W.  489;  People  l\  Wright,  9 
Wend.  (N.  Y.)  193. 

Only  One  Offense  in  One  Count. — In 
United  States  v.  Watkins,  3  Cranch 
C.  C.  441,  28  Fed.  Cas.  No.  16,649, 
where  an  indictment  for  false  pre- 
tenses charged  a  forgery  as  part  of 
the  fraud,  the  court  said:  "The  in- 
dictment contains  but  one  count,  and 
that  is  for  obtaining  money  under  false 
pretenses;  and  if  that  same  count  con- 
tains also  a  specific  charge  of  forgery, 
it  is  bad  for  duplicity.  No  man  is 
bound  to  answer  to  two  or  more  crim- 
inal offenses  in  one  count;  and  even 
if  they  are  contained  in  several  counts, 
and  be  not  of  the  same  nature  or  class, 
the  court  will  compel  the  prosecutor 
to  elect  that  upon  which  he  intends  to 
put  the  accused  upon  his  trial  (Young 
V.  Rex,  3  Term.  106) ;  but  in  no  ease 
is  he  permitted  to  join  several  offenses 
in   one   count." 

44.  People   v.   Harrold,   84  Cal.   567, 
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Moreover,  although  forgery  and  uttering  are  distinct  offenses,  never- 
theless, where  the  indictment  charges  the  forgery,  and  then  also,  as 
part  of  the  same  transaction,  charges  the  uttering  of  the  same  instru- 
ment, only  one  offense  is  regarded  as  charged,*^  and,  according  to 
some  authorities,  all  this  may  properly  be  charged  in  a  single  count  ;■*" 
although  it  is  held  to  be  duplicitous  to  charge  in  one  count  both  forg- 
ing and  uttering.*^ 

b.  Different  Counts.  —  In  absence  of  a  controlling  statute  to  the 
contrary,**  the  forging  and  uttering  of  the  same  instrument  may  be 
joined  in  separate  and  distinct  counts  of  the  same  indictment/"     The 


24  Pac.  106.  And  see  Dillard  v.  United 
States,  141  Fed.  303,  72  C.  C.  A.  451. 
Federal  Statutes. — To  an  indictment 
under  §5421,  of  the  Revised  Statutes 
of  the  United  States,  providing  for  the 
punishing  of  forging,  uttering,  and 
transmitting  to  a  government  official 
fraudulent  claims,  it  was  objected  that 
the  second  count  charged  three  sep- 
arate, distinct  felonies,  and  was,  there- 
fore, materially  defective.  The  Su- 
preme Court  of  the  United  States  held, 
liowever,  that  this  objection  for  du- 
plicity was  properly  overruled,  saying 
that  the  statute  was  directed  against 
certain  defined  modes  of  accomplish- 
ing a  general  object,  and  that  they 
perceived  no  sound  reason  why  the  do- 
ing of  the  prohibited  thing,  in  each  and 
all  of  the  prohibited  modes,  may  not 
be  charged  in  one  count.  Grain  v. 
United  States,  162  U.  S.  625,  16  Sup. 
Ct.  952,  40  L.  ed.  1097.  See  also 
Bridgeman  V.  United  States,  140  Fed. 
577,  72  C.  C.  A.  145,  holding  likewise 
with  reference  to  section  5438  of  the 
Bevised  Statutes  of  the  United  States. 

45.  Cal.  —  People  t\  Leyshon,  108 
Oal.  440,  41  Pac.  480;  People  v.  Frank, 
28  Cal.  507.  Ky. — Rawlins  v.  Com.,  7 
Ky.  L.  Rep.  595.  Minn.— State  v. 
Greenwood,  76  Minn.  207,  78  N.  W. 
1044,  1117.  N.  Y.— People  v.  Altman, 
147  N.  Y.  473,  42  N.  E.  180. 

Pennsylvania. — Thus,  an  indictment 
alleging  that  the  accused  did  "unlaw- 
fully, falsely,  and  fraudulently  make, 
utter,  and  publish^  and  cause  to  be 
made,  uttered,  and  published,  a  certain 
written  instrument,"  etc.,  is  not  du- 
plicitous. Com.  V.  Hall,  23  Pa.  Super. 
104. 

46.  Cal.— People  v.  McGlade,  139 
Cal.  66,  72  Pac.  600;  People  v.  Gusti, 
113  Oal.  177,  45  Pac.  263;  People  r. 
Leyshon,  108  Cal.  440,  41  Pac.  480; 
People  V.  Harrold,  84  Cal.  567,  24  Pac. 
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106;  People  v.  Frank,  28  Cal.  507.  Ind. 
Selby  v.  State,  161  Ind.  667,  69  N.  E. 
463.  Oklas— Wells  f.  Territory,  1  Okla. 
Crim.  469,  98  Pac.  483. 

Georgia. — Under  a  statute  where 
both  charges  are  merely  different 
forms  of  one  offense,  both  accusations 
may  be  put  into  one  count.  Thomas 
V.  State,  59  Ga.  784. 

47.  People  v.  Parker,  67  Mich.  222, 
34  N.  W.  720,  11  Am.  St.  Rep.  578; 
People  V.  Van  Alstine,  57  Mich.  69, 
23  N.  W.  594.  Compare  People  v. 
Sharp,  53   Mich.  523,  19   N.  W.  168. 

48.  See  infra,  III,  D,  2,  c. 

49.  U.  S.— Dillard  r.  United  States, 
141  Fed.  303,  72  0.  C.  A.  451.  Ark. 
Lawrence  i\  State,  71  Ark.  82,  71  S. 
W.  263.  Cal.— People  v.  Ellcnwood, 
119  Cal.  166,  51  Pac.  553.  Ga.— Sims 
i\  State,  110  G-a.  290,  34  S.  E.  1020; 
Hoskins  v.  State,  11  Ga.  92.  HI.- Park- 
er v.  People,  97  111.  32.  la. — State  v. 
Nichols,  38  Iowa  110;  State  v.  Mc- 
Pherson,  9  Iowa  53.  Kan. — State  f. 
Zimmerman,  47  Kan.  242,  27  Pac.  999. 
Mich. — People  r.  Sharp,  53  Mich.  523, 
19  N.  W.  168.  N.  Y.— People  v.  Adler, 
140  N.  Y.  331,  35  N.  E.  644  (if  uttered 
at  same  date  and  place  as  the  forgery); 
People  r.  Rynders,  12  Wend.  i'^o.  Ohio. 
Stoughton  V.  State,  2  Ohio  St.  562. 
Tenn.— Luttrell  r.  State,  85  Tenn.  232, 
1  S.  W.  886;  Foute  v.  State,  15  Lea  712. 
Tex.— Pitts  r.  State,  40  Tex.  Crim.  667, 
51  S.  W.  906;  Chester  v.  State,  23  Tex. 
App.  577,  5  S.  W.  125;  Boles  v.  State, 
13  Tex.  App.  650;  Barnwell  v.  State, 
1  Tex.  App.  745. 

Usual  Practice.  —  When  there  has 
been  an  uttering,  it  is  the  usual  prac- 
tice to  allege  the  offense  as  forgery 
in  one  count,  and  as  an  uttering  in 
a  second  count.  Vol.  9,  Laws  of  Eng- 
land, p.   763. 

Only  One  Offense. — An  information 
charging   forgery   and   uttering   of  the 
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indictment  will  ho  duplicitoiis,  liowever,  unless  both  counts  show  that 
the  instrument  is  the  same.^"  p]aeh  count,  moreover,  must  be  s-ufficient 
in  itself,  and  cannot  depend  upon  material  averments  in  another 
count  ;^^  and  where  each  separate  charge  is  insufficient,  an  indictment 
acquired  no  additional  strength  by  joining  the  separate  charges  into 
one  count."  Furthermore,  when  the  forgery  and  the  uttering  are 
charged  in  separate  counts,  a  conviction  cannot  be  had  of  both  offenses, 
nor  separate  punishments  imposed.'^^ 

c.  Effect  of  Statute.  —  Under  statutes  designating  that  certain 
offenses  may  be  charged  in  one  indictment,  but  not  naming  forgery 
and'  uttering,  such  offenses  cannot  be  joined,  not  even  in  separate 
counts.^* 


forged  instrument  by  the  same  person, 
in  separate  counts,  charges  but  a  sin- 
gle offense.  State  i'.  Mitton,  37  Mont. 
366,  96  Pac.  926,  127  Am.  St.  Rep.  732; 
State  V.  Leekins.  81  Neb.  280,  115  N,  W. 
1080. 

Federal  Statute. — Under  section  1024 
of  the  federal  statutes,  defining  the 
circumstances  under  which  counts  may 
be  joined,  it  is  held  that  there  can 
be  no  doubt  that  five  counts  charging 
five  connected  forgeries  may  be  proper- 
ly joined  with  five  counts  charging 
their  utterance.  They  are  all  "acts 
or  transactions  connected  together" 
and  are  "acts  of  the  same  ciass  of 
crimes  or  offenses."  It  is  no  objec- 
tion to  the  joinder  of  charges  in  one 
indictment  that  the  charges  set  forth 
offenses  of  different  grades,  and  are 
framed  under  different  sections  of  the 
statutes,  and  are  attended  with  dif- 
ferent penalties  and  different  proce- 
dure. Dillard  v.  United  States,  141 
Fed.  303,  72  C.  C.  A.  451. 

50.  Zacharv  v.  State,  97  Ark.  176, 
133  S.  W.  811;  Territory  v.  Poulier,  8 
Mont.  146,   19   Pac.  594.' 

51.  People  V.  Ellenwood,  119  Cal. 
166,  51  Pac.  553.  In  this  case  it  is 
said:  "Material  allegations  made  in 
the  first  count  cannot  be  imported  into 
a  second  or  other  count  by  referring 
to  them  by  the  use  of  the  word  "said," 
though  in  a  second  count  the  formal 
commencement  is  generally  abbreviated 
to  read:  'The  jurors  aforesaid  on  their 
oaths  aforesaid  do  further  present,' 
but,  as  a  rule,  any  count  from  which 
the  commencement  or  statutory  con- 
clusion is  omitted  is  bad." 

May  Refer  to  Previous  Matter.— As 
held,  however,  by  the  Supreme  Court 
of  the  United  States,  one  count  in  an 


indictment  "may  refer  to  matter  in 
a  previous  count  so  as  to  avoid  un- 
necessary repetition;  and  if  the  pre- 
vious count  be  defective  or  is  rejected, 
that  circumstance  will  not  vitiate  the 
remaining  counts,  if  the  reference  be 
sufficiently  full  to  incorporate  the  mat- 
ter going  before  with  that  in  the 
count  in  which  the  reference  *is  made." 
Grain  v.  United  States,  162  U.  S.  625, 
16  Sup.  Ct.  952,  40  L.  ed.  1097. 

52.  State  v.  Swenson,  13  Idaho  1, 
81    Pac.   379. 

Duplicity.  —  General  Demurrer.  —  In 
civil  actions,  advantage  can  be  taken 
of  duplicity  only  by  special,  demurrer; 
but  in  criminal  cases,  it  is  fatal  on 
general  demurrer.  United  States  v. 
Watkins,  3  Cranch  C.  C.  44,  28  Fed. 
Cas.  No.  16,649.  If  not  taken  ad- 
vantage of  by  demurrer,  it  cannot  be 
considered  on  motion  in  arrest  of  judg- 
ment.    People  V.  Shotwell,  27  Cal.  394. 

53.  lU.— Parker  v.  People,  97  111. 
32.  Mo.— State  v.  Carragin,  210  Mo. 
351,  109  S.  W.  553.  Tex.— Pitts  v. 
State,  40  Tex.  Crim.  667,  51  S.  W.  906; 
Crawford  v.  State,  31  Tex.  Grim.  51, 
19  S.  W.  766;  Miller  v.  State,  16  Tex. 
App.  417.  See,  however,  Lawrence  t\ 
State,  71  Ark.  62,  71  S.  W.  263;  and 
U.  S.  Eev.  St.  §1024. 

54.  Ball  V.  State,  48  Ark.  94,  2  S. 
W.  462.  And  see,  Ark.— McClellan  v. 
State,  32  Ark.  609,  which  in  Ball  v. 
State,  supra,  is  disapproved  upon  this 
point.  la. — State  v.  Henrv,  59  Iowa 
391,  13  N.  W.  343;  State  v.  MeCormack, 
56  Iowa  585,  9  N.  W.  916.  Ky. — Messer 
v.  Com.,  26  Ky.  L.  Eep.  40,  80  S.  W. 
489;  Huff  v.  Com.,  19  Kv.  L.  Rep. 
1064.  42  S.  W.  907.  Miun.— State  v. 
Wood,  13  Minn.  121.  N.  Y.— People  v. 
Sebring,  14  Misc.  31,  35  K  Y.  Supp. 
237. 
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d.  Not  Duplicitous;  Illustrations.  —  From  the  principles  already 
enunciated,  it  follows  that  in  charging  the  forgery  of  a  check  and  of  the 
indorsement  thereon  f^  or  in  charging  the  forgery  of  a  check  and  also 
the  signature  f'^  or  in  charging  the  forgery  of  several  papers  in  connec- 
tion with  one  fraudulent  intent  and  purpose  f'  or  in  alleging  the  forgery 
of  a  deed  and  an  acknowledgment  of  the  same,^*  only  one  offense  is 
charged,  and  that  the  indictment  is  not  bad  for  duplicity.^^  Moreover, 
where  the  indictment  follows  the  words  of  the  statute,  alleging  differ- 
ent means  of  committing  the  offense,  only  one  crime  is  charged  ;*^°  as, 
for  example,  charging  that  the  defendant  "did  falsely  make  and 
counterfeit;"**^  or  "uttered  and  passed  as  true;"^-  or  "uttered,  passed, 
and  tendered  a  counterfeit  bank  bill.^^ 

IV.  THE  TRIAL.  —  A.  Former  Jeopardy.^*  —  Two  indictments, 
one  for  forgery,  and  a  subsequent  one  charging  the  uttering  of  the 
same  instrument,  are  not  subject  to  the  objection  that  they  are  "for 
the  same  matter."®^ 


55.  Sprouse  v.  Com.,  81  Va.  374.  See 
generally  the  titles  "Duplicity;"  "In- 
dictment and  Information." 

56.  Barnes  v.  Com.,  101  Ky.  556,  41 
S.  W.  772. 

57.  Rosekrans  r.  People,  3  Hun  (K 
Y.)   287. 

58.  Bennett  v.  State,  62  Ark.  516, 
36  S.  W.  947. 

59.  That  the  defendant  had  in  his 
custody  a  false,  forged,  and  counter- 
feit order,  and  did  feloniously  utter 
and  publish  the  same  as  true,  knowing 
it  to  be  forged,  is  not  duplicity.  State 
V.  M.urphy,  17  R.  I.  698,  24  Atl.  473, 
16  L.   R.   A.   550. 

60.  Cal.— People  v.  Harrold.  84  Cal. 
567,  24  Pae.  106.  Ga.— Iloskins  v. 
State,  11  Ga.  92.  Ky. — Johnson  v.  Com., 
90  Ky.  488,  14  S.  W.  492.  N.  H. 
State  V.  Hastings,  53  N.  H.  452.  Eng. 
Rex  V.  Middlehurst,  1  Burr.  399. 

61.  State  i\  Hastings,  53  N.  H.  452. 
And  see  State  v.  Murphy,  17  R.  I.  698, 
24  Atl.  473,  16  L.  R.  A.  550. 

62.  Com.  V.  Hall,  4  Allen  (Mass.) 
305. 

63.  State  v.  Barrett,  8  Iowa  536. 

64.  See  the  title  "Jeopardy." 
Continuances. — See    the    title    "Con- 
tinuances. ' ' 

Order  of  proof  is  within  the  discre- 
tion of  the  court.  State  i\  Gaubert,  49 
La.   Ann.    1692,    22    So.   930. 

The  manner  of  introducing  evidence 
is  left  very  largely  to  the  discretion 
of  the  trial  judge  to  control  and  reg- 
ulate. Hennessey  i\  State,  23  Tex.  App. 
340,  5  S.  W.  215. 

Evidence    After    State    Bests. — It    is 
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within  the  discretion  of  the  court  to 
permit  the  state  to  introduce  in  evi- 
dence the  alleged  forged  instrument 
even  after  the  state  has  rested,  where 
it  had  been  previously  produced  and 
witnesses  had  testified  in  reference  to 
it.  State  V.  Gaubert,  49  La.  Ann.  1692, 
22  So.  930. 

Venue. — Over  a  century  ago,  East 
remarked:  "It  seldom  happens  that  di- 
rect proof  can  be  given  of  the  very 
act  of  forgery;  and  where  the  forger 
is  not  the  utterer,  a  difficulty  has  some- 
times occurred  as  to  what  shall  be 
deemed  sufficient  evidence  of  the  fact 
of  forging  within  the  county  laid." 
See  Parkes,  and  Brown's  case,  2  East 
P.  C.  992.  And  see,  in  general, 
II,  supra. 

Proof  that  the  forged  instrument  was 
uttered  by  the  forger  in  the  county 
•where  the  indictment  was  found,  if  un- 
answered, is  held  sufficient  to  establish 
the  venue  of  the  forgery.  State  i". 
Forbes,  75  N.  H.  306,  73  Atl.  929.  And 
sec,  in  general,  II,  supra. 

For  matters  of  evidence,  generally, 
see  the  title  "Forgery"  in  the  Ency- 
CLOP.EDiA  OF  Evidence. 

65.  People  r.  Oishei,  12  N.  Y.  Crim. 
362,  45   N.  Y.  Supp.   49. 

Offenses  Must  Be  Identical. — To  sus- 
tain the  plea  of  former  jeopardy,  the 
offenses  must  be  identical  in  both  fact 
and  law.  The  test  is  not  whether  the 
defendant  has  already  been  tried  for 
the  same  act,  but  whether  he  had  been 
put  in  jeopardv  for  the  same  offense. 
State   r."  Elliott   (Wash.).  124  Pac.  212. 

Connecticut. — It    has    been     held    in 
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B  Election  of  Counts.  —  While,  in  general,  the  court  may  with- 
draw particular  counts  and  submit  to  the  jury  only  such  as  it  deems 
sufficient,"^  yet,  where  the  forgery  is  properly  charged  in  one  count, 
and  the  uttering  in  another,  the  prosecution  cannot  be  required  to 
elect  under  which  count  it  will  proceed." 

C.  Varlvnce.  —  In  connection  with  the  requirements  of  proof,, 
questions  of  variance  frequently  arise.  The  most  important  of  these 
questions  have,  however,  been  previously  considered,  namely,  variance 
between  the  "purport  clause"  and  the  instrument  as  set  out;''**  and 
variance  between  the  copy,  or  tenor,  of  the  instrument  as  shown  by 
the  indictment  and  proof  of  the  same  upon  the  trial.''"' 

Variance  may  arise,  however,  in  connection  with  other  allegations. 
Thus,  there  may  be  a  fatal  variance  between  the  nature  or  kind  of 
the  instrument  charged  to  be  forged  and  the  proof  of    the    same; 


Connecticut  that  where  a  person  has 
in  his  possession,  at  the  same  time, 
several  forged  bank-notes  of  different 
banks,  with  the  intent  to  pass  them, 
and  with  the  intent  to  defraud,  such 
facts  constitute  only  one  offense,  and 
a  conviction  founded  upon  the  posses- 
sion of  any  part  of  such  bank-notes 
will  bar  a  prosecution  founded  upon 
the  possession  of  any  other  part  of  the 
same.     State  v.   Benham,   7   Conn.   414. 

Iowa. — "Where  a  person  utters  at  a 
bank  several  forged  checks  at  one 
time  and  by  the  same  act,  he  commits 
but  one  offense,  and  a  conviction  for 
uttering  one  of  the  checks  is  a  bar  to 
a  conviction  upon  the  others.  State 
V.  Egglesht,  41  Iowa  574,  20  Am.  Eep. 
612. 

Minnesota. — The  uttering  as  true  of 
a  forged  mortgage  and  a  forged  note, 
which  the  mortgage  purports  to  se- 
cure, at  one  time  and  to  the  same 
party,  is  a  single  act,  and  constitutes 
only  one  offense.  A  conviction  for 
uttering  the  mortgage  is  a  bar  to  a 
subsequent  conviction  for  uttering  the 
,  note.  State  v.  Moore,  86  Minn.  422, 
90  N.  W.  787. 

66.  Adkins  v.  State,  41  Tex.  Crim. 
577,  56  S.  W.  63. 

Montana. — Thus,  where  an  indictment 
containa  one  count  for  making  the 
forged  instrument,  and  another  for 
fraudulently  altering  it  after  it  had 
been  made,  the  court  may  withdraw 
from  the  jurj'  all  consideration  of  the 
first  count,  and  proceed  only  upon  the 
second.  State  r.  Mitton.  37' Mont.  366, 
96  Pac.  926,  127  Am.  St.  Rep.  732. 

67.  People  r.  "Warner,  104  Mich.  337, 
62    N.    W.    405;    People    v.    Kemp,     76 


Mich.  410,  43  N.  W.  439;  Carr  r.  State, 
36  Tex.   Crim.  3,  34  S.  W.  949. 

Missouri. — It  is  held,  in  Missouri, 
that,  at  the  close  of  the  evidence,  the 
court  should  either  require  the  prose- 
cuting attorney  to  elect  upon  which 
count  he  asks  a  conviction,  or  should 
instruct  the  jury  that  they  may  find 
the  accused  guilty  under  either  count. 
To  refuse  to  require  the  prosecution 
to  elect,  and  to  instruct  that  the  jury 
may  find  a  verdict  of  guilty  upon  both 
counts,  is  error.  State  f.  Carragin, 
210  Mo.  351,  109  S.  "W.  553. 

68.  See  supra,  III,  A,  5,  b. 

69.  See  supra,  HI,  A,  6,  c. 

70.  IJ.  S.— De  Lemos  v.  United 
States,  91  Fed.  497,  33  C.  C.  A.  655. 
Cal. — People  v.  Johnson,  7  Cal.  App. 
127,  93  Pac.  1042.  Ga. — Townsend  V. 
State,  92  Ga.  732,  19  S.  E.  55;  Morel 
r.  State,  74  Ga.  17.  La. — State  r. 
Leo,  108  La.  496,  32  So.  447.  Mich. 
People  V.  Marion,  29  Mich.  31.  See 
People  V.  Smith,  125  Mich.  566.  84  N. 
W.  1068.  Mo. — State  v.  Maupin,  57 
Mo.  205.  N.  H. — State  r.  Hayden,  15 
N.  H.  355.  Ohio.— Hart  r.  State.  20 
Ohio  49.  Tex.— Pierce  v.  State,  38  Tex. 
Crim.  604,  44  S.  "W.  292;  Booth  v.  State, 
36  Tex.  Crim.  600,  38  S.  W.  196.  Eng. 
■Reg.  V.  Thorn,  2  Moody  C.  C.  210. 

Instrument  "In  "Writing." — An  al- 
legation that  defendant  forged  an  in- 
strument "in  writing"  is  sustained  by 
proof  of  the  forgery  of  an  instrument 
partlv  in  writing  and  partly  in  print- 
ing, 'state  V.  Eidge,  125  X.  C.  655,  34 
S.  E.  439. 

Promissory  Note. — The  alleged  forg- 
ery of  a  promissory  note  is  supported 
bv  proof  of  the  forgery  of  a  bank  bill. 
Com.  V.  Thomas,  10  Gray  (Mass.)    483. 
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in  the  name  of  the  person  intended  to  be  defrauded  ;^^  in  the  way 
the  crime  was  alleged  to  have  been  committed i'^  or  in  the  name  of 
the  person  to  whom  the  forged  instrument  was  uttered." 

D.  Questions  of  Law  and  Fact.  —  "Whether  an  alteration  is  ma- 
terial/* or  whether  the  instrument  is  of  legal  efficacy,  and  as  such  a 
subject  of  forgery,'^^  are  matters  of  law.  Likewise,  when  there  is  an 
unmistakable  variance,  the  court  may  direct  an  acquittal.'^  How- 
ever, it  is  a  question  for  the  jury  whether  a  forgery  was,  in  fact, 
committed,^^  or,  if  a  forgery,  whether  the  defendant  committed  it,''* 
or  uttered  it.^^  It  is,  also,  for  the  jury  to  determine  in  case  of  proof 
of  uttering  in  a  given  county,  whether  the  forgery  was  likewise  com- 
mitted in  the  same  county  as  charged  in  the  indictment.^*^    Likewise, 


71.  Phillips  V.  State,  96  Ga.  293,  22 
S.  E.  574,  variance  between  "agent" 
and  "principal."  See  Colvin  v.  State, 
11  Ind.  361. 

Corporate  Name. — Where  a  defrauded 
bank  is  named  as  "the  Commercial 
National  Bank,"  and  the  proof  shows 
its  correct  corporate  name  to  be  "Com- 
mercial National  Bank  of  Salt  Lake 
City,"  there  is  no  material  variance. 
State   i\   Brown    (Utah),   115   Pac.   994. 

72.  Mo.— State  v.  Walker,  167  Mo. 
366,  67  S.  W.  228.  N.  C— State  v. 
Lytle,  64  N.  C.  255,  Ohio.— Cosner  v. 
State,  24  Ohio  C.  C.   734. 

73.  Huntly  i\  State  (Tex.  Crim.), 
34  S.  W.  923.  And  see  Forcy  v.  State, 
55  Tex.  Crim.  545,  117  S.  W.  834,  hold- 
ing that  an  allegation  that  the  de- 
fendant passed  as  true  a  false  instru- 
ment on  "J."  fatally  varies  from  the 
proof  showing  that  it  was  passed  on 
"J.   and   Sons." 

74.  State  v.  Lotono,  62  W.  Ya.  310, 
58  S.  E.  621. 

75.  Ala.— Lampkin  i\  State,  105 
Ala.  1,  16  So.  575.  La.— State  v.  An- 
derson, 30  La.  Ann.  557.  Tex. — Overly 
V.  State,  34  Tex.  Crim.  500,  31  S.  W. 
377;  Burks  v.  State,  24  Tex.  App.  326, 
6  S.  W.  300. 

76.  Santolini  v.  State,  6  Wyo.  110, 
42  Pac.   746,   71   Am.   St.  Rep.   906. 

Question  for  Jury. — 'Where,  however, 
an  alleged  forged  instrument,  being 
destroyed,  was  not  set  out  by  its  tenor, 
but  by  its  substance  only,  it  was  held 
to  be  a  question  for  the  jury,  whether 
the  alleged  signature  of  "beorge  H. 
Arnel"  was  in  substance  the  same 
name  as  "G.  H.  Arnel,"  the  name  the 
evidence  showed  to  have  been  signed. 
Bench  r.  State,  63  Ark.  488,  39  S.  W. 
360. 
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77.  Mosher  v.  State,  14  Ind.  261; 
State  V.  Nichols,  38  Iowa  110.  And 
see  Knowles  v.  State  (Tex.  Crim.),  74 
S.  W.  767. 

Witness  Cannot  So  Testify. — In  the 
trial  of  an  indictment  for  forgery, 
it  is  error  to  allow  a  witness  to  be 
asked,  over  the  objection  of  the  de- 
fendant, whether  the  writing  there 
shown  him,  and  upon  which  ttie  prose- 
cution is  based,  is  a  forgery,  even 
when  the  witness  is  the  person  whose 
signature  is  alleged  to  have  been 
forged.  The  witness  may  testify  that 
he  did  not  sign  the  writing,  nor  author- 
ize it  to  be  signed,  or  may  state  that 
the  signature  is  not  his.  It  is  for  the 
jury,  however,  to  say  with  what  intent 
the  writing  was  made.  To  constitute 
forgery  there  must  be  the  fraudulent 
making  of  a  writing  to  the  prejudice 
of  another's  rights.  The  very  point 
for  which  the  jury  were  impaneled  was 
to  try  whether  the  instrument  was  a 
forgerv.  Wiggins  V.  State,  1  Lea 
(Tenn!)    738. 

78.  Com.  v.  Hide,  15  Ky.  L.  Eep. 
264,  23  S.  W.  195;  People  V.  Kemp,  76 
Mich.  410,  43  N.  W.  439. 

79.  La State    v.    Hauser,    112    La.  • 

313,  36  So.  396.  Mass.— Com.  v.  Clune, 
162  Mass.  206,  38  N.  E.  435.  Mo. 
State  V.  Easton,  166  Mo.  575,  66  S. 
W.  539;  State  v.  Eucker,  93  Mo.  88,  5 
S.  W.  609;  State  v.  Horner,  48  Mo. 
520. 

Any  Evidence  Tending  To  Show 
Guilt. — Whenever  any  evidence  is  pre- 
sented, however  slight,  tending  to  show 
guilt,  the  question  should  be  left  to 
the  determination  of  the  jury.  Barnes 
V.  Com..  101   Ky.  556,  41  S.  W.  772. 

80.  State  r.  Forbes,  75  N.  H.  306, 
73  Atl.  929. 
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the  question  of  defendant's  intent  to  defraud  is  for  the  jury,*^  as, 
is  also,  in  ease  of  uttering,  whether  or  not  the  accused  had  knowledge 
that  the  instrument  was  forged.^^  Also,  in  general,  when  there  are 
facts  in  evidence  which,  if  unanswered,  would  justify  men  of  ordinarj' 
reason  and  fairness  in  affirming  a  question  which  the  prosecution  is 
bound  to  maintain,  they  become  questions  of    fact    for    the    jury.**^ 

E.  Instructions.  —  The  jury  should  be  properly  charged  upon  the 
question  of  reasonable  doubt,  as  based  upon  the  entire  evidence,^*  and 
requests  to  instruct  that  particular  testimony  should  be  the  test  in 
determining  defendant's  guilt  are  properly  refused.""'  Where,  how- 
ever, an  accomplice  testifies,  a  proper  charge  concerning  such  testimony 
should  be  given.®*^ 

The  legal  constituents  of  the  offense  should  be  explained  to  the 
jury,*^  although  it  is  held  unnecessary  to  give  the  statutory  definition 


81.  Del.— State  r.  Pratt,  3  Penne. 
264,  51  Atl.  604.  La.— State  v.  Jeffer- 
son, 39  La.  Ann.  331,  1  So.  669.  N.  Y. 
Phelps  r.  People,  6  Hun  428,  affirmed, 
72  N.  Y.  365. 

Missouri. — Where  the  evidence  clear- 
ly shows  that  the  person  whose  name 
is  alleged  to  have  been  forged  was 
well  known  to  the  parties  to  whom 
the  defendant  uttered  the  forged  in- 
strument (a  check),  and  the  defend- 
ant told  them  that  the  check  was 
drawn  by  such  well  known  person 
when,  in  fact,  it  was  not  signed  with 
his  name,  it  should  be  left  to  the  jury 
to  determine  whether  the  said  check 
had  any  resemblance,  upon  its  face,  to 
a  true  and  genuine  check  of  such  per- 
son, and  whether  the  attempted  forgery 
was  so  imperfect  and  inaccurate  as 
not  to  deceive  a  man  of  ordinary  pru- 
dence, and,  consequently,  amount  to 
no  forgery.  State  v.  Warren,  109  Mo. 
430,  19  S.  W.  191,  32  Am.  St.  Rep. 
681. 

82.  Wells  v.  Territorv,  1  Okla.  Crim. 
469,  98  Pac.  483. 

Guilty  Knowledge. — It  is  error  to  in- 
struct a  jury  that  if  they  find  the  ac- 
cused uttered  the  instrument  having 
reasonable  cause  to  believe  it  was 
forged,  they  should  find  him  guilty. 
Guilty  knowledge  that  paper  is  forged 
may  be  found  if  the  jury  is  satisfied 
that  the  accused  had  reason  to  believe 
it  was.  But  knowledge  of  a  thing  and 
reason  to  believe  in  its  existence  are 
not  identical,  and  the  finding  of  the 
one  is  not  equivalent  to  the  finding  of 
the  other.  It  is  a  state  of  things  from 
which  knowledge  may  be  inferred,  but 
the  inference  is  for  the  jury  and  does 


not  follow  of  necessity.  Judge  Cooley, 
in  Carver  v.  People,   39  Mich.  786. 

83.  State   v.    Forbes,    75    N.    H.    306, 

73  Atl.  929.  See  4  Wig.  Ev.  §§2494, 
2513. 

84.  Ala. — Curtis  v.  State,  118  Ala. 
125,   24  So.   111.     Ark.— Goss  r.   State, 

74  Ark.  33,  84  S.  W.  1035.  la.— State 
r.  Rivers,  124  Iowa  17,  98  N.  W.  785. 
Ky.— Helton  i\  Com.,  12  Kv.  L.  Rep. 
6G0,  14  S.  W.  953.  Mo.— State  v.  Allen, 
116  Mo.  548,  22  S.  W.  792.  Tex.— Love- 
jov  V.  State,  40  Tex.  Crim.  89,  48 
S.    W.    520. 

' '  Preponderance     of     Evidence. ' '  — 

When  the  jury  is  properly  charged  up- 
on the  question  of  reasonable  doubt, 
the  inappropriate  use  of  the  phrase 
"preponderance  of  evidence"  in  a  sin- 
gle paragraph  of  the  charge,  is  not  re- 
versible error.  State  v.  Rivers,  124 
Iowa  17,  98  N.   W.   785. 

85.  Preston  v.  State,  41  Tex.  Crim. 
300,  53  S.  W.  127,  rehearing  denied,  53 
S.  W.  881. 

86.  Robinson  v.  State,  35  Tex.  Crim. 
54,   43   S.  W.  526,   60   Am.   St.   Rep.   20. 

87.  Smith  r.  State  (Tex.  Crim.),  32 
S.  W.  696;  Ham  v.  State,  4  Tex.  App. 
64o. 

Words  "Knowingly"  and  "Pass." 
Where  the  court  has  explained  to  the 
jury  the  offense  of  forgery,  it  is  un- 
necessary to  define  in  the  charge  the 
words  "knowingly"  and  "pass." 
They  are  not  words  of  technical  sig- 
nification, but  words  whose  meaning  is 
commonly  known,  and  with  respect  to 
which  it  is  not  at  all  probable  that  the 
jitry  are  ignorant,  or  could  be  mis- 
taken, to  prejudice  of  the  defendant's 
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of  the  crime,'*'''  unless,  as  also  held,  the  defendant  asks  a  specific  in- 
struction as  to  the  definition  of  the  offense.'*'^  The  instructions  must 
sufficiently  cover  the  question  of  the  defendant's  intent  to  defraud,^° 
and  an  allegation  in  the  indictment  of  a  specific  intent  is  not  covered 
by  a  charge  that  the  jury  may  convict  upon  proof  of  a  general  in- 
tent.^^  It  is  proper,  however,  to  instruct  the  jury  that  knowingly 
passing  as  true  a  forged  instrument  is  conclusive  of  a  fraudulent 
intent.''^ 

F.     Verdict  and  Sentence."^  —  Where,  as  different  phases  of  the 
same  offense,  the  indictment  charges  forgery  and  uttering  in  different 


right.     Peterson  V.  State,  25  Tex.  App. 
70,  7  S.  W.  530. 

88.  Parker  v.  People,  97  111.  32; 
Smith  V.  State  (Tex.  Crim.),  32  S.  W. 
696. 

It  is  not  error,  however,  if  the  statu- 
tory definition  is  given.  People  v.  Dole, 
122  Cal.  486,  55  Pac.  581,  68  Am.  St. 
Rep.  50.  See  also  Dudley  v.  State 
(Tex.  Crim.),  58  S.  W.  111. 

89.  Parker  v.  People,  97  III.   32. 

90.  Ala.— Agee  v.  State,  113  Ala.  52, 
21  So.  207.  Mich.— People  r.  Campbell, 
160  IVfich.  108,  125  N.  W.  42.  Mo. 
State  V.  Tobie,  141  Mo.  547,  42  S.  W. 
1076;  State  v.  Reed,  141  Mo.  546,  42 
S.  W.  1149;  State  v.  Gullette,  121  Mo. 
447,  26  S.  W.  354;  State  v.  Warren, 
109  Mo.  430,  19  S.  W.  191,  32  Am. 
St.  Rep.  681.  N.  Y.— People  v.  Wiman, 
148  N.  y.  29,  42  N.  E.  408;  Noakes  v. 
People,  25  N.  Y.  380.  Va.— Chahoon  V. 
Com.,  20  Gratt.  733.  Wis.— State  V. 
Hill,  30  Wis.  416.  Wye— Leslie  v. 
State,  10  Wyo.  10,  65  Pac.  849. 

Intoxication  as  Aflfecting  Intent. — An 
instruction  that  if  the  accused  at  the 
time  he  committed  the  act  of  forgery 
(if  he  did  commit  it)  was  temporarily 
insane  from  the  recent  use  of  ardent 
spirits,  it  would  not  acquit  him,  but 
it  would  go  in  mitigation  of  punish- 
ment, is  held  correct.  Howard  V. 
State,  37  Tex.  Crim.  494,  36  S.  W. 
475,  66  Am.  St.  Rep.  812.  And  see 
Benson  v.  State,  122  Ala.  100,  26  So. 
119,  s.  c,  124  Ala.  92,  27  So.  1,  hold- 
ing it  not  error  to  refuse  to  instruct 
that  drinking  four  quarts  of  beer  would 
make  defendant  so  drunk  that  he  would 
not  know  what  he  was  doing.  And  see 
State  V.   Poindexter,   23   W.   Va.   805. 

91.  State  V.  Samuels,  144  Mo.  68,  45 
S.   W.   1088. 

92.  Jordan  V.  State,  127  Ga.  278, 
56  S.  E.  422. 


Presumption     From     Uttering.  —  It 

would  be  error,  however,  merely  to 
instruct  "that  the  mere  uttering  of  a 
forged  instrument  is  of  itself  a  circum- 
stance tending  to  show  knowledge  of 
its  falsity."  Yet  where  this  language  is 
used  with  further  explanation,  namely, 
that  if  the  jury  find  from  the  evidence 
of  the  case  that  the  instrument  in  ques- 
tion was  forged,  that  it  was  passed  by 
the  defendant,  then  the  jury  has  a 
right  to  consider  these  facts  in  de- 
termining whether  or  not  the  defend- 
ant knew  it  was  forged  at  the  time  it 
was  uttered.  State  v.  Elliott  (Wash.), 
124  Pac.  212. 

North  Carolina. — It  is  correct  to  in- 
struct that  where  one  is  found  in  the 
possession  of  a  forged  instrument,  and 
is  endeavoring  to  obtain  money  or  ad- 
vances upon  it,  these  facts  raise  a  pre- 
sumption that  he  either  forged  the  in- 
strument or  consented  to  its  forging; 
and  nothing  else  appearing,  the  person 
would  be  presumed  to  be  guilty.  State 
V.  Peterson,  129  N.  C.  556,  40  S.  E. 
9,  85  Am.  St.  Rep.  756;  State  V.  Lane, 
80  N.  C.  407;  State  v.  Britt,  14  N.  C. 
122;  State  v.  Morgan,  19  N.  C.  348. 
And  see  also  State  v.  Allen,  116  Mo. 
548,  22  S.  W.   792. 

Missouri. — It  is  error,  however,  to 
charge  that  the  possession  of  a  forged 
instrument,  if  unexplained  by  the  de- 
fendant, is  evidence  to  be  considered 
by  the  jury  as  tending  to  prove  that 
the  defendant  had  the  same  in  his  pos- 
session, with  knowledge  of  its  false 
character,  and  for  an  unlawful  pur- 
pose. "Siich  an  instruction  requires 
the  defendant  to  explain  away  his  sup- 
posed guilt,  and  thus  nullifying  his 
presumptive  innocence."  State  v. 
Hathhorn,   166   Mo.   229,   65   S.   W.   756. 

93.  See  generally  the  titles  "Indict- 
ment and  Information;"   "Verdict." 


Vol.  VIIJ 


FORGERY 


1185 


counts,  there  can  be  a  conviction  for  only  one  offense,"*  although  a 
verdict  of  guilty  of  uttering  cannot  be  sustained  when  the  entire  evi- 
dence was  upon  the  question  of  forging,'''^  and  a  conviction  of  a  de- 
fendant of  a  lower  degree  of  the  offense  which  is  not  embraced  within 
the  charge  of  the  higher  degree  of  the  crime,  cannot  be  sustained."" 
However,  under  a  statute  making  an  uttering  "forgery,"  a  verdict 
*'guilty  of  uttering  as  charged"  will  sustain  a  conviction  for  '*forg- 
ery.""^  Under  some  forms  of  the  statutes  or  of  the  indictment  a 
special  verdict  may  be  required,"**  and  it  may  be  necessary  for  the 
.verdict  to  state  that  the  act  of  uttering  was  done  with  intent  to  de- 
fraud,"" although  the  name  of  the  person  intended  to  be  defrauded 
should  not  be  set  forth. ^ 

The  sentence  must  conform  to  the  verdict.-     A  reviewing  court  will 


94.  Parker  v.  People.  97  111.  32; 
Lovejoy  v.  State,  40  Tex.  Crim.  89,  48 
S.  W.  520;  Crawford  r.  State,  31  Tex. 
Crim.  51,  19  S.  W.  766.  And  see  In  re 
Walsh,  37  Neb.  454.  55  N.  W.  1075; 
Devere  v.  State,  3  Ohio  Cir.  Dec.  249; 
and  supra. 

Arkansas. — ^When,  however,  the  in- 
dictment charges  the  crimes  of  forgery 
and'  uttering  a  forged  instrument  in 
separate  counts,  each  being  a  sep- 
arate oflfense,  the  defendant  may  be 
found  guilty  on  both  of  the  counts, 
and  appropriate  sentence  may  be  im- 
posed on  each  count  separately.  Law- 
rence V.  State,  71  Ark.  82,  71  S.  W. 
263. 

95.  Owen  v.  State,  34  Neb.  892,  51 
N.  W.  971. 

96.  State  t\  Willard,  228  Mo.  328, 
128  S.  W.  749,  holding  that  where  one 
is  indicted  only  for  the  forgery  of  a 
bank  check  which,  under  the  statute, 
is  expressly  made  forgery  in  the  sec- 
ond degree,  he  cannot  be  convicted  of 
forgery  in  the  third  degree  which,  un- 
der the  statute,  consists  of  the  forgery 
of  such  instruments  not  otherwise  de- 
clared to  be  forgery  in  some  other  de- 
gree. The  familiar  rule  that  a  de- 
fendant cannot  complain  of  a  convic- 
tion for  a,  lower  grade  of  the  crime 
when  the  testimony  shows  him  to  be 
guilty  of  a  higher  grade,  applies,  says 
the  court,  only  when  in  the  charge  of 
the  higher  grade  the  lower  grade  is 
necessarily  embraced. 

97.  State  v.  Malish,  15  Mont.  506, 
39   Pae.   739. 

98.  Couch  V.  State,  28  Ga.  367.  See 
Carter  t\  State,  55  Tex.  Crim.  43,  114 
S.  W.  839,  holding  that  a  verdict  read- 
ing, "We,  the  jury,  find  the  defendant 


guilty  of  altering  an  instrument  in 
writing,"  is  sufficient  to  sustain  a 
charge  of  forgery  under  the  Texas 
statute.  And  see  Stroggins  v.  State, 
43  Tex.  Crim.  605,  68  S.  W.  170;  O'Con- 
nor r.  State,  37  Tex.  Crim.  267,  39 
S.  W.  368. 

99.  Couch  V.  State,  28  Ga.  367.  And 
see  O'Connor  v.  State.  37  Tex.  Crim. 
267.  39  S.  W.  368.  Compare  Stroggins 
V.  State,  43  Tex.  Crim.  605,  68  S.  W. 
170. 

South  Carolina- — On  the  other  hand, 
it  was  held,  in  South  Carolina,  that 
where  a  special  verdict  stated  the 
passing  of  a  forged  note,  knowing  of 
the  forgery,  though  it  did  not  find  it 
was  done  with  a  fraudulent  intention, 
it  was  sufficient.  The  court  said  that 
the  intent  is  only  matter  of  circum- 
stance, which  naturally  follows  and 
springs  out  of  the  facts,  and  that  the 
court  will  intend  everj'thing  which  can 
be  fairly  intended,  in  order  to  sup- 
port the  verdict.  State  r.  Fuller,  1 
Bay  (S.  C.)  245,  1  Am.  Dec.  610.  See 
Page  V.  Com.,  9  Leigh  (Va.)   683. 

1.  State  V.  Leak,  80  N.  C.  403. 

2.  Thus,  where,  under  the  California 
Penal  Code,  one  is  convicted  of  the 
crime  of  passing  and  publishing  a  fic- 
titious check  with  intent  to  defraud 
(Pen.  Code,  §476),  he  cannot  be  sen- 
tenced for  the  crime  of  forgery,  which 
under  the  same  code  (§470)  is  made  a 
separate  and  distinct  offense.  People 
V.  Eppinger,  114  Cal.  350,  46  Pae.  97. 
And  see  People  v.  Elliott,  90  Cal.  586, 
27  Pae.  433. 

See  generally  the  titles  "Indictment 
and  Information;"   "Trial." 

L'nder  the  procedure  in  some  states, 
the   court    on    appeal    may   reform   the 

Vol.  vni 


1186 


FOBGEBY 


not,  as  a  rule,  interfere  with  the  discretion  of  the  trial  court  in  Im- 
posing sentence.^ 


.•judgment  to  make  it  so  conform.  In 
the  ease  of  Brady  f.  State  (Tex.  Grim.), 
74  S.  W.  771,  "the  defendant  was  in- 
dicted on  three  counts,  although  but 
two  ■  counts  were  submitted  to  the 
jury,  namely,  one  for  forgery,  and  an- 
other for  icnowingly  passing  as  true 
the  alleged  forged  instrument.  The  jury 
rendered  a  verdict  of  guilty  on  the 
latter  count.  Judgment,  however,  was 
entered  adjudging  defendant  "guilty 
of  the  offense  of  forgery  as  found  by 
the    jury,"    and    sentence    pronounced 


for  forgery.  It  was  held  that  the 
court,  on  appeal,  could  reform  the 
judgment  and  the  sentence  against  the 
appellant  so  as  to  make  it  conform  to 
the  verdict  as  rendered  by  the  jury. 

3.  State  V.  Buck,  .59  Iowa  382,  13 
N.  W.  342;  State  v.  Newton,  29  Wash. 
373.  70  Pac.  31.  t 

Modification  To  Conform  to  Law. 
State  r.  Henry,  59  Iowa  391,  13  X.  W. 
343;  Peterson  f.  State,  25  Tex.  App. 
70,  7  S.  W.  530.  And  see  Bradv  v. 
State    (Tex.  Grim.),  74  S.  W.   771." 


FORMER  ACQUITTAL  OR  CONVICTION.  —  See  Jeopardy. 
FORMER  ADJUDICATION.  —  See  Jeopardy;  Res  Judicata. 
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